HOUSE BILL NO. 335

INTRODUCED BY TOOLE, BOHARSKI, KASTEN, J. RICE,
S. RICE, BOHLINGER, YELLOWTAIL,
WATERMAN, L. NELSON, PETERSON
BY REQUEST OF THE DEPARTMENT OF
SOCIAL AND REHABILITATION SERVICES

IN THE HOUSE

JANUARY 23, 1993 INTRODUCEDR AND REFERRED TO COMMITTEE
ON JUDICIARY.

FIRST READING.

FEBRUARY 18, 1993 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.
FEBRUARY 19, 1993 PRINTING REPORT.
FEBRUARY 20, 1993 SECOND READING, DO PASS.
FEBRUARY 22, 1993 ENGROSSING REPORT.
FEBRUARY 23, 1993 THIRD READING, PASSED.

AYES, 94; NOES, 5.

FEBRUARY 24, 1993 TRANSMITTED TO SENATE.

IN THE SENATE

MARCH 1, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

FIRST READING.
MARCH 30, 1993 ON MOTION, TAKEN FROM COMMITTEE

AND PLACED ON SECOND READING NEXT
LEGISLATIVE DAY.

MARCH 31, 1993 SECOND READING, CONCURRED IN AS
AMENDED.
APRIL 1, 1993 THTRD READING, CONCURRED IN.

AYES, 38; NOES, 10.
RETURNED TO HQUSE WITH AMENDMENTS.

IN THE HOUSE



APRIL

APRIL

APRIL

APRIL

APRIL

APRIL

BPRIL

APRIL

6, 1993

12, 1993
14, 1993

15, 1993

19, 1993

22, 1993

22, 1993

23, 1993

RECEIVED FROM SENATE,

SECOND READING, AMENDMENTS
CONCURRED IN.

ON MOTION, PREVIOUS ACTION
RECONSIDERED.

SECOND READING, AMENDMENTS NOT
CONCURRED 1IN.

ON MOTION, CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

ON MOTION, CONFERENCE COMMITTEE
DISSOLVED.

ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE SENATE

ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE HOUSE

SECOND READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

THIRD READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

IN THE SENATE

FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

IN THE HOUSE

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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Lln !!sgr BILL NO. 35&5‘
INTRODUCED BYW

)
// . K_uay REQUEST OF THE DEPARTMENT OF €;£2L4,(__

& s
ND RE ILITATION SERVICES A
j?dﬁhn7gu ¢[U§2§fﬁii9 \yaﬁéé%uerﬂd

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING
CHILD SUPPORT ENFORCEMENT LAWS TO IMPROVE EFFICIENCY AND
EFFECTIVENESS OF CHILD SUPPORT ENFORCEMERT S5ERVICES;
PROVIDING FOR ADDITIONAL FEES; STATUTORILY APPROPRIATING
FEES AND PENALTIES; REQUIRING NOTICE TO THE CHILD SUFPORT
ENFORCEMENT DIVISION OF THE DEPARTMENT OF SOCIAL AND
REHABILITATION SERVICES WHEN NOTICE OR SERVICE TO THE
DEPARTMENT IS REQUIRED; DEFPINING "SUPPORT ORDER"™ TO INCLUDE
AN ORDER ISSUED BY A TRIBAL COURT OR A FOREIGN COUNTRY;
EXTENDING SERVICES TO CHILDREN OVER AGE 18; REQUIRING
PRIVATE INDIVIDUALS, ORGANIZATIONS, AND BUSINESSES TO SHARE
CERTAIN INFORMATION; ALLOWING CHILD SUPPORT PAYMENTS TO
FOLL.OW THE CHILD; ENHANCING EXISTING CHILD SUPPORT LIENS ON
REAL AND PERSONAL FROPERTY; PROVIDING ADMINISTRATIVE
CONTEMPT AUTHORITY; CONSOLIDATING AND STANDARDIZING STATUTES
OF LIMITATIONS FOR CHILD SUPPORT; ALLOWING THE DEPARTMENT TO
DISTRIBUTE INCOME-WITHHOLDING PAYMENTS BETWEEN MULTIPLE
OBLIGEES OF THE SAME OBLIGOR; ELIMINATING CERTAIN OBSOLETE
PROVISIONS OF LAW; CORRECTING INCONSISTENT PROVISIONS OF

LAW; CONFORMING INCOME-WITHHOLDING FPERIODS TO OBLIGOR PAY
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PERIODS; AMENDING SECTIONS 17-7-502, 25-9-30, 25-9-302,
25-9-303, 25-13-101, 27-2-201, 27-2-211, 40-4-204, 40-5-118,
40-5-201, 40-5-202, 40-5-206, 40-5-208, 40-5-210, 40-5-224,
40-5-226, 40-5-227, 40-5-232, 40-5-242, 40-5-247, 40-5-255,
40-5-415,

40-6-116, 40-6-117, AND 53-2-613, MCA; AND

REPEALING SECTIONS 40-5-241, 40-5-245, AND 40-5-246, MCA."

WHEREAS, it is necessary to draft a composite bill
containing unrelated sections in order to present the
proposed program improvements in a single, comprehensive
bill that promotes the needs of legislative energy,
efficiency, and economy by limiting the number of possible
bills and by reducing the need for hearings and readings on

those bills.

THEREFORE, the Legislature finds it appropriate to enact

the following legislation.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE GOF MONTANA:

Section 1. section 17-7-502, MCA, is amended to read:

"17-7-502. Statutory appropriations -- definition —-
requisites for validity. (1) A statutory appropriation is an
appropriation made by permanent law that authorjzes spending
by a state agency without the need for a biennial
legislative appropriation or budget amendment,

{2) Except as provided in subsection (4), to be

-2
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effective, a statutory appropriation must comply with both
of the following provigions:

(a) The law containing the statutory authority must be
listed in subsection (3}).

(b} The law or portion of the law making a statutory
appropriation must specifically state that a statutory
appropriation is made as provided in this section,

(3) The following laws are the only laws containing
statutory appropriations: 2-9-202; 2-17=-105; 2-18-812;
10-3-203; 10-3-312; 10-3-314; 10-4-301; 13-37-304; 15-1-111;
15-23-706;

15-25-123; 15-31-702; 15-36-112; 15-37-117;

15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411;

17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-B04; 17-6-409;
17-7-304; 19-5-404; 1%-6-709; 19-8-504; 19-9-702; 19-9-1007;
19-10-205; 19-10-30S5; 19-10-506; 19-11-512; 19-11-513;

19-11-606; 19-12-301; 19-13-604; 19-15-101: 20-4-109;

20-6-406; 20-8-111; 20-9-361; 20-26-1503; 22-3-811;

23-5-136; 23-5-3056; 23-5-409%; 23-5-610; 23-5-612; 23-5-631;

23-7-301; 23-7-402; 27-12-206; 37-43-204; 37-51-501;

39-71-2504; 40-5-210; 40-5-226; 44-12-206; 44-13-102;

53-6-150; 53-24-206; 61-5-121; 67-3-205; 75-1-1101;
75-5-507; 75-5-1108; 75-11-313; 76-12-123; 77-1-808;
80-2-103; 80-11-310; 82-11-136; 82-11-161; 85-1-220;

90-3-301; 90-4-215; 90-6-331; 90-7-220; and 90-9-306.

{4) There is a statutory appropriation to pay the
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principal, interest, premiums, and costs of issuing, paying,
and securing all bonds, notes, or other obligations, as due,
that have been authorized and issued pursuant to the laws of
Montana. Agencies that have entered into agreements
authorized by the laws of Montana to pay the state
treasurer, for deposit in accordance with 17-2-101 through
17-2-107, as determined by the state treasurer, an amount
sufficient to pay the principal and interest as due on the
bonds or notes have statutory appropriation authority for
the payments., (In subsection (3): pursuant to sec. 7, Ch.
567, L. 1991, the inclusion of 19-6-709 terminates upon
death of last recipient eligible for supplemental benefit;
and pursuant to sec. 18, Ch. 748, L. 1991, the inclusion of

22-3-811 terminates June 30, 1993.)"

Section 2. Ssection 25-9-301, MCA, is amended to read:

"25-9-301. Docketing of judgment —— lien -— expiration.
(1) Immediately after the entry of the judgment in the
judgment book, the clerk must make the proper entries cf the
judgment under appropriate heads in the docket kept by him
the clerk.

(2) From the time the judgment is docketed, it becomes
a lien upon all real property of the judgment debtor not
exempt Ffrom execution in the county, owned by him the

Jjudgment debtor at the time or which he the judgment debtor

may afterward acquire until the lien ceases. PThe Except as

—-§-



10
11
12
13
14
15
16
17
18
19
20
21

22

23

24

25

LC 0494/01

provided in subsection {3), the lien continues for 6 years

unless the judgment be is previously satisfied.

{3) When the judgment is for the payment of child or

spousal support, the lien continues for 10 vears from the

termination of the support obligation unless the judgment is

previously satisfied."”

Section 3. section 25-9-302, MCA, is amended to read:
*25-9-302. PFiling of traascript of docket in another

county -- lien -- expiration. (1) A transcript of the

original docket, certified by the clerk, may be filed with

the district court clerk of any other county; and from the
time of the filing, the judgment becomes a lien upon all
real property of the judgment debtor, not exempt from
execution, in such that county, cowned by him the judgment

debtor at the time or which he the judgment debtor may

afterward and before the lien expires acquire. ®he Except as

provided in subsection (2), the lien continues for 6 years

unless the judgment be is previously satisfied.

{2) When the judgment is for the payment of child or

spousal support, the lien continues for 10 years from the

termination of the support obligation unless the judgment is

previocusly satisfied.”

Section 4. section 25-9-303, MCA, is amended to read:
®"25-9-303. Piling of transcript of docket of federal

court -- lien -- expiration. (1) A transcript of the
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original docket of any judgment rendered in the circuit or
district court of the United States, ninth circuit, district
of Montana, certified by the clerk of said court, may be
filed with the district court clerk of any county; and from
the time of the filing, the judgment becomes a lien upon all
real property of the judgment debtor, ncot exempt from
execution, in sueh the county, owned by him the judgment

debtor at the time or which he the judgment debtor may

afterward and before the lien expires acquire. Phe Except as

provided in subsecticon (2), the lien shati--~continue

continues for & years unless the judgment be is previously

satisfied.

{2) When the judgment is for the payment of child or

spousal support, the 1lien continues for 10 years from the

termination of the support obligation unless the judgment is

previously satisfied."

Section 5. sSection 25-13-101, MCA, is amended to read:
"25-13-101. Time limit for issuing execution. (1) PThe

Except as provided in subsection (2), the party in whose

favor the judgment is given may, at any time within § years
after the entry thereof, have a writ of execution issued for
its enforcement.

{2) When the judgment is for the payment of child or

spousal support, the party in whose favor the Jjudgment is

given may, at any time within 10 years after the termination
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of the support cbligation, have a writ of execution issued

for its enforcement."”

Section 6. Section 27-2-201, MCA, is amended to read:

"27-2-201. Actions upon judgments. (1) The Except as

provided in subsection (3), the period prescribed for the

commencement of an action uypon a judgment or decree of any
court of record of the United States or of any state within
the United States is within 10 years.

(2) The period prescribed for the commencement of an
action upon a judgment or decree rendered in a court not of
record is within 5 years. The cause of action is deemed
considered, in such that case, toc have accrued when final
judgment was rendered.

(3) The period prescribed for the commencement of an

action to collect past-due child or spousal support that has

accrued after October 1, 1993, under an order entered by a

court of record or administrative authority is within 10

years of the termination of support obligation.”

Section 7. Section 27-2-211, MCA, is amended to read:

"27-2-211. Actions to enforce penalty or forfeiture or
other statutory liability. (1} Within 2 years is the period
prescribed for the commencement of an action upon:

{a}) a statute for a penalty or forfeiture when the
action is given to an individual or to an individual and the

state, except when the statute imposing it prescribes a
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different limitation;

{b) a statute or an undertaking in a criminal action
for a forfeiture or penalty to the state;

{¢) a liability created by statute other than:

{i) a penalty or forfeiture; or

{ii) a statutory debt created by the payment of public
assistance.

(2) The period prescribed for the commencement of an
action by a municipal corporaticn for the viclation of any
city or town ordinance is within 1 year.

(3) Notwithstanding any other provision of this
chapter, actions against directors or stockholders of a
corporation to recover a penalty or forfeiture imposed or to
enforce a liability created by law must be brought within 3
years after the discovery by the aggrieved party of the
facts wupon which the penalty of forfeiture attached or the
liability was created.

(4) Unless fraud is involved or wunless a support

obligation has been entered, an actiocn to enforce a

statutory debt created by the payment of public assistance
must be brought within 5 years from the date the debt
arises. If fraud 1is involved, an action must be brought
within 5 years of the discovery of the fraud. If a support

obligation has been entered, an_action must be brought

within 10 years of the termination ¢f support obligation."

-8~
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Section B. Ssection 40-4-204, MCA, is amended to read:
"40-4-204_ Child support —— orders to address health
insurance —— withholiding of c¢hild suppert. (1) In a
proceeding for dissolution of marriage, Jlegal separation,
maintenance, ot child support, the court shall order either
or both parents owing a duty of support to a child to pay an
amount reasonable or necessary for his the child's support,
without regard to marital misconduct.
(2) The court shall consider all relevant factors,
ingluding:
(a) the financial resources of the child;
{b) the financial resources of the custodial parent;
{c) the standard of living the child would have enjoyed
had the marriage not been dissolved;
{d) the physical and emotional condition of the «child
and his the child's educational and medical needs;
{ey the financial resources and needs of the
noncustodial parent;
{f) the age of the child;
{g} the cost of day care for the child;
{hy any custody arrangement that is ordered or decided
upon: and
(i) the needs of any person, other than the child, whom
either parent is leqgally obligated to support.

{(3) (a) Whenever a court issues or modifies an order
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concerning child support, the c¢ourt shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of sorial and rehabilitation services
pursuant to 40-5-209, unless the court finds by clear and
convincing evidence that the application of the standards
and guidelines is unjust to the child or to any of the
parties or is inappropriate in that particular case.

(b) IEf the court does not apply these standards and
guidelines to determine child support, it shall state its
reasons for finding that the application of such the
standards and guidelines is unjust toc the child or a party
or is inappropriate in that particular case.

{c) If the court does not order a parent owing a duty
of support to a c¢hild to pay any amount for the child's
support, the court shall state its reasons for not ordering
child support.

(4) Each district court judgment, decree, or order
establishing a final child support obligation under this
title and each modification of a final order for child
SuppoOrt must include a provision addressing health insurance
coverage in the following cases:

(a)y If either party bas available through an employer
or other organization health insurance coverage for the

child or children for which the premium 1is partially or

-10-
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entirely paid by the employer or organization, the judgment,
decree, or order may contain a provision requiring that
coverage for the child or children be continued or obtained.

(b) In the event that health insurance required in a
child support judgment, decree, or order becomes unavailabie
to the party who is to provide it, through loss or change of
employment or otherwise, that party must, in the absence of
an agreement to the contrary, obtain comparable insurance or
request that the court modify the reguirement.

fc) All temporary child support orders must contain a
provision requiring the party who has health insurance in
effect for the child or children of the parties to continue
the insurance coverage pending final disposition of the
case.

(d) The parties may by written agreement provide for
the health care coverage required by this section, subject
to ‘the approval of the court.

(e} Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

(5) (a) Unless the .court makes a written exception
under 40-~5-315 or 40-5-411 and the exception is included in
the support order, a support obligation established by

judgment, decree, or order under this section, whether
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temporary or final, and each modification of an existing
support obligation under 40-4-208 must be enforced by
immediate or delingquency income withholding, or both, under
Title 40, chapter 5, part 3 or 4. A support order that omits
the written exceptions provided in 40-5-31% or 40-5-411 or
that provides for a payment arrangement inconsistent with
this section is nevertheless subject to withholding for the
payment of support without need for an amendment to the
support order or for any further action by the court.

{b) 'If an obligor 1is exempt from immediate income
withholding, the district c¢ourt judgment or order must
include a warning statement that if the obligor is
delinguent in the payment of support, the obligor's income
may be subject to income withholding procedures under Title
40, chapter 5, part 3 or 4. Failure to include & warning
statement in a judgment or crder does not preclude the use
of withholding procedures.

(c) After Qctober 1, 1993, if a support order subject

to income withholding is expressed in terms of a monthly

obligation, the order may be annualized and withheld on a

weekly or biweekly basis, corresponding to the obligor's

regular pay period.

(6) For the purposes of income withholding under
subsection (5}, every district court judgment, decree, or

order that establishes or modifies a child suppor

-12-
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obligation must include a provision requiring the parent
obligatéd to pay support to inform the court and, if the
department of social and rehabilitation services is
providing services under Title IV-D of the Social Security
Act for the enforcement of the judgment, decree, or order,
the department, of the following:

(a) the name and address of the parent's current
employer;

(b} whether the parent has access to health insurance
through an employer or other group; and

(c) if insurance coverage is available, the health
insurance policy information.

{?7) If the department of social and rehabilitation
services is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustodial parent,
without further order of the court, is reguired to obtain
and maintain health insurance coverage as provided in
40-5-208. Failure to include a warning statement in the
judgment or order dces not preclude the imposition of
sanctions under 40-5-208.

(8) Each district court judgment, decree, or order
establishing a final child support obligation under this

part and each modification of a final order for child
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support must contain a statement that the order is subject
to review and modification by the department of social and
rehabilitation services upon the request of the department
or a party under 40-5-271 through 40-5-273 when the
department is providing services under Title IV-D of the
Social Security Act for the enforcement of the order.

{9) Child support ordered on behalf of a minor child

must be paid to:

(a} the legal custodian of the minor child;

(b) (i) any other person, organization, or agency

having legal physical custody of the minor child under a

legal assignment of rights: or

{(ii) the court for the benefit of the minor child;

(¢} any other person or agency designated as caretaker

of the minor child by agreement of the legal custodian; or

(d) _any assignee or other perscn, organization, or

agency authorized to receive or collect child support.”

Section 9. Section 40-5-11B, MCA, is amended to read:

“40-5-118. State information agency. (1) The state
department of social and rehabilitation services is
designated as the state information agency under this part.

{2) It shall:

{a) compile a list of the courts and their addresses in
this state bhaving jurisdiction under this part and transmit

it to the state information agency of every other state

-14-
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which Eggg‘has adopted this or a substantially similar laws;
and Upon-the-adjenrnment-of-each-session-of-the—-tegistacure
the-agency-shati-distribute-ecopies-of-any-amendments—+o-this
part--and--a--atatement-of-their-effective-date-to-ati-other
state-information-agenciess

(b) maintain a register of lists of courts received

from other states and etransmit furnish, upon request, copies

thereof of the 1list promptly to every court in this state
having jurisdiction under this parts-and.
tej——forward-to--the-—-court——in--this--secate--which-—has
Jurrsdrction-~over—-the--abitger-—-or-his-property-petitionsy
certifteatesrs—and-copies-of-the--reciprocai—--enforcement --of
suppere--act-itt-receives-from-coures-or-information-agencies
of-other-statess
t34--3f-the-state-informatien-agency-does-not——-know——the
teeation—-of-the-ebiigor-er-his-preperty-in-the-state-and-no
state-lecation-service-is-avatriabie;—it-shati-use-ail--means
at--ita—-disposat--to-ebtatn—-this-informationr-itnctuding-the
examination-of-efficiai-—records--in--the--seate--and--other
sonrces-——--snch--—as—-tetephone--directoriear--reat--properey
recerdsy-vital-statisties-records;-potice-records;-—reguests
for-—the--name--and--address--from-empisyers-who-are-abite-or
wiltitng-to--cooperatey—-records—-ef--motor--vehicte--iicense
affices;--requesta--pade--to--the-tax-officen-both-state-and

federal-where——sneh--offices——are——abie-—-to—-cooperate;-—and
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requests—-made--to--the--sociai--security--adminiatration-as
permitted-by-the-Social-Security-Act;-as-amendeds
t4y--After-the-deposie-of-three-copiea-af--the—-peticion
and-—certificate--and-ane-copy-of-the-reciprocat-enforcement
of-support-act-of-the-initinting-state-with-the-cierk-of-the
appropriate-courty-if-the-state-infermation-agency—knows——or
betieves-—that-—the--prosecuting-attorney-is—not-presecuting
the-case-ditigentiy;-it-shati-tnform--the--ateorney--general

who-may-undertake-the-representations"

Section 70. Ssection 40-5-201, MCA, is amended to read:

"40-5-201. Definitions. As wused 1in this part, the
following definitions apply:

fl1y "Alleged father" means a man who is alleged to have
engaged in sexual intercourse with a child's mother during a
possible time of conception of the child or a man who is
presumed to be a child's father under the provisions of
40-6-105.

{2) [(a) "Child" means any person under 18 years of age
who is not otherwise emancipated, self-supporting, married,
or a member of the armed forces of the United States, any

person_under 19 years of age and still in high schoecl, or

any perscn who is mentally or physically incapacitated if

the incapacity began prior to the perscn's 1Bth birthday and

for whom:

tay(i) support rights are assigned under 53-2-613:

_16_
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tb¥(ii) a public assistance payment has been made;

te¥(iii}) the department is providing support enforcement
services under 406-5-203; or

td¥(iv) the department has received a referral for
interstate services from an agency of another state wunder
the provisicons of the Uniform Reciprocal Enforcement of
Support Act or under Title IV-D of the Social Security Act.

{(b) Child may not be construed to limit the ability of

the department to enforce a support order according to its

terms when the order provides for support to extend beyond

the child's 18th birthday.

{3) "Department" means the department of social and
rehabilitation services.

{4) "Director" means the director of the department of
social and rehabilitation services or his the director's
authorized representative.

{(5) "Guidelines" means the child support guidelines
adopted pursuant to 40-5-209,

{6) “Hearing officer" or "hearing examiner" means the
hearing officer appointed by the department for Lhe purposes
of this chapte?.

(7) “Need" means the necessary costs of food, clothing,
shelter, and medical care for the support of a child or
children.

{(8) “Obligee" means:
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(a) a person to whom a duty of support is owed and who
is receiving support enforcement services under this part;
or

(b) a public agency of this or another state having the
right to receive current or accrued support payments,

{9) "Obligor" means a person, including an alleged
father, who owes a duty of support.

({10) "Parent" means the natural or adoptive parent of a
child.

(11} "Paternity blood test" means a test that
demonstrates through examination of genetic markers either
that an alleged father is not the natural father of a child
or that there is a probability that an alleged father is the
natural father of a child. Paternity blood tests may inciude
but are not limited to the human leukocyte antigen test and
DNA probe technology.

(12) "“Public assistance™ means any type of moneéary or
other assistance for a chila, including medical and foster
care benefits. The term includes payments to meet the needs
of a relative with whom the child is living, if assistance
has been furnished with respect to the child by a state or
county agency of this state or any other state,

(13) "Support debt" or "support obligation" means the

amount created by:

(a) the failure to provide support to a child under the
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laws of this or any other state or a support order; or

{b) a support order for spousal maintenance if the
judgment or order requiring payment of maintenance also
contains a Jjudgment or order requiring payment of child
support for a child of whom the person awarded maintenance
is the custodial parent.

(14) "Support order"” means an order providing a
determinable amount for temporary or final periocdic paynment
of funds for the support of a child, that is issued by:

{a) a district court of this state;

(b} a court of appropriate jurisdiction of another

state, Indian tribe, or foreign country:

({c}) an administrative agency pursuant to proceedings
under this part; or
(d} an administrative agency of another state, Indian

tribe, or foreign country with a hearing function and

process similar to those of the department under this part.
(15) "IV-D" means the provisions of Title IV-D of the
Social Security Act and the regulations promulgated
thereunder.*
Section 11. section 40-5-202, MCA, is amended to read:
"40-5-202. Deépartment of social and rehabilitation
services -- powers and duties regarding collection of
support debt. (1) The department may take action under the

provisions of this part, the abandonment or nonsupport
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statutes, the Uniform Parentage Act established in Title 40,
chapter 6, part 1, and other appropriate state and federal
statutes to ensure-—that-—the--parent--or--other--parson
responstbie-pays-fer-the-care;-supportr-or-maintenance-of--a

chiid provide IV-D services if the department:

(a) receives a referral from the department of social
and rehabilitation services or the department of family
services on behalf of the child;

{b) is providing child support enforcement services
under 40-5-203; or

(c) receives an interstate referral, whether under the
Revised Uniform Reciprocal Enforcement of Support Act or an
interstate action by a Title IV-D agency of another state.

(2) ¥f--the-department--is—-providing--chiid-—-suppert
enforcement——services—-fer--a--chiid——under--this--pare;-the
department-becomes-trustee-of -Any-caunse--of-—action-—of--the
chitd--er-ethe-obitgee-to-recover-sappert-due-te-the-chiid-or
ebitgee-from-the--obitgor---Fhe--department--may-—bring--and
maintain--the--actzon-——in-its-own-name-or-in-the-name-of-the

obligees A verified statement, filed by the department, that

it is providing services is prima facie evidence of its

authority to act. The department may initiate, participate

in, or exercise any remedy available in a judicial or an

admipistrative action on the same basis as any cther party.

{3) The department has the power cof attorney to act in
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the name of any obligee tc endorse and cash any and all
drafts, checks, money orders, or other negotiable
instruments received by the department on behalf of a child.

(4) Fef—purpcaes—of—pra:eeuting—any—civii—-action,——the
department——is-—-a--real-parcy-in-interest-if-re-is-providing
chiid-support-enforcement--services—-under—-this--parts The

department _is a party to and must be afforded notice and an

opportunity to participate in any proceeding relating to

paternity or to the establishment, enforcement, or

modification of a support cbligation, whether initiated by

the obligee, the obligor, or the child, Ne--obligee A

recipient of services may not act to prejudice the rights of

the department while such the services are being provided.

(5) If child support enforcement services are being or
have been provided under this part, ne an agreement between
any obligee and any obligor either relieving an obligor of
any duty of support or purporting to settle past, present,
or future support obligations either as settlement or
prepayment may not act to reduce or terminate any rights of
the department to recover from the obligor for support debt
provided unless the department has consented to the
agreement in writing.

{6} The department may petition a court or an
administrative agency for modification of any order on the

same basis as a party to that action is entitled to do.
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{7) The department is subrogated to the right of the
child or cbligee to maintain any c¢ivil action or execute any
administrative remedy available under the laws of this or
any other state to collect a support debt. This right of
subrogation 1is in addition te and independent of the
assignment under 53-2-613 and the support debt created by
40-5-221.

(8) If public assistance is being or has been paid, the
department is subrogated to the debt created by a support
arder ard any money judgment is considered to be in favor of
the department. This subrogation 1is an addition to any
assignment made under 53-2-613 and applies to the lesser of:

(a) the amount of public assistance paid; or

{b) the amount due under the support order.

(9) The department may adopt and enforce the rules
necessary to carry out the provisions of this part.

{10} The department, for the purposes menticned in this
part, through its director or the director's authorized
representatives, may administer caths to certify official
acts and records, issue subpoenas, and compel witnesses and
the production cof books, accounts, documents, and evidence.

{11} When a person is required to give notice to, serve,

or provide a written response to  the department in a

proceeding concerning the establishment or enforcement of

c¢hild support, the notice, service, or response must be made
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to the department's child support enforcement division.*®

Section 12. section 40-5-206, MCA, is amended to read:

"40-5-206. Central unit for information and
administration ——- cooperation enjoined —— availability of
records. (1) The department shall establish a central unit
to serve as a registry for the receipt of information, for

answering interstate inquiries concerning deserting parents,
for receiving and answering requests for information made by
consumer reporting agencies wunder 40-5-261, to coordinate
and supervise departmental activities in relation to
deserting parents, and tc assure effective cooperation with
law enforcement agencies.

{2) If services are provided to a child under this

part, the department may request and, notwithstanding any

statute making the information confidential, all state,

county, and city agencies, officers, and employees and all

corporations, partnerships, associations, organizations, or

individuals doing business in_the state must provide on

request any information, if known, concerning the--itocationy
incomey-and-assees-of an obligor, including:
{(a) name;

(b) address of obligor's residence;

(c) date of birth;

{d) social security number;

{e] wages or other income;
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(f} number of dependents claimed for state and federal

income tax withholding purposes;

{g) name and address of employer;

(h) name and address of any financial institution

maintaining an account for the obligor:

(i) account number, account balances, account type, and

the name under which the obligor has an interest in an

account or deposit with a financial institution;

(3} address of any real property owned by the aobligor;

and

(k) any other asset in which the obligor may have an

interest, including the extent, nature, and value of the

interest.

[{3) EBExeept-as-provided-in-46-5-26i-—and--vruies—-adopted
dnder——-48-5-262y-—any--records-—-estabiished--pursuant-to-the
provisiens—-of-—this--section--are--avaitablie--oniy--te--the

departmenty A person who knowingly fails or refuses to

provide information or who knowingly provides false or

incorrect information concerning an obligor, in response to

a_ reguest by the department, is subject to citation for

contempt under the provisions of this part.

{4) Any information obtained by the department during

the course eof a child support investigation that is

confidential at the source must be treated by the department

as contidential and must be safeguarded accordingly.
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{5) Use or disclosure of information obtained by the

department from confidential sources of and information

maintained by the department in its records, including the

names, addresses, and social security numbers of obligors

and obligees, is limited to:

{a) purposes directly related to the provision of

services under this chapter;

{b) county attorneysy and courts having jurisdiction in
support and abandonment proceedings or actions or agencies
in other states engaged in the enforcement of support of
minor children as authorized by the rules of the department
and by the provisions of the federal Social Security Act;
and

{c} any other use permitted or required by the federal

Bocial Security Act."

Section 13. Section 40-5-208, MCA, is amended to read:

"40-5-208. Medical support -- obligation enforcement —-
sanctions. (1) (a) In any proceeding initiated pursuant to
this part to establiéh a child support order, whether final
or temporary, and in each modification of an existing order,
the department shall require the obligor to obtain and
maintain health insurance coverage for each child if health
insurance coverage 1is available through the obligor's
employment or other group health insurance plan. The order

or modification of an order must include a statement that
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the insurance must be obtained and maintained whenever the
department is providing support enforcement services and
that the failure to do so may result in the imposition of
sanctions under this section,

(b) If the support order or modification of an order
does not include a provision requiring the obligor to
provide health insurance coverage for a child, upon notice
to the obligor that the child is receiving support
enforcement services under Title IV-D of the Social Security
Act, the obligor shall obtain and maintain health insurance
coverage as provided for in subsection (L)(a). This
insurance is in addition to:

ti) an order requiring the obligee to maintain health
insurance coverage;

(ii) an agreement that the cobligee will maintain health
insurance coverage; or

{iit) a failure or omission of the court order or
modification of an order ta require health insurance
coverage,

(2) (a) If the department is providing child support
enforcement services and the obligor is required by an
existing district court order or an administrative order

under this section to provide health insurance coverage for

a child, the department shall also enforce the health

insurance obligation,
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(b} To ensure that health insurance coverage is
available for the child, the obligor, upon written request
by the department, shall provide the name of the insurance
carrier, the policy identification name and number, the
names of the persons covered, and any other pertinent
information regarding coverage.

{3) (a) The department may issue a notice commanding
the obligor to appear at a hearing held by the department
and show cause why a sum of not more than $100 should not be
assessed for each month health insurance coverage is not
secured or maintained if the department determines an
obligor has failed to:

(i) obtain or maintain health insurance coverage as
required under this section; or

(ii) provide information required under this section.

{b) If the department finds, after hearing or the
obligor's failure to appear, that health insurance coverage
has not been obtained or maintained or that the obligor has
failed to provide the information required, the department
may assess against the obligor not more than $100 for each
month health insurance coverage has not been obtained or
maintained or for each month information has not been
provided. Sueh The amounts may be enforced by any
administrative remedy available to the department for the

enforcement of child support obligations, including warrant
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for distraint provided for in 48-5-24% 4{3-5-247 and income
withholding provided for in Title 40, chapter 5, part 4.

{4) The health insurance coverage must be provided
under this section even though it may reduce the amgunt of
the child support obligation or reduce the obligor's ability
to pay child support as regquired.

(5) Any amounts collected pursuant to this section must
be returned to the general fund to help offset expenditures

for medicaid."

Section 14. sSection 40-5-210, MCA, is amended to read;

"40-5-210. Standardized fee schedule -- rules. (1) The
department shalii-by-ruie-eseablish-a--standardized--scheduie
sf--feens-—for--the--recevery——of--administrative--costa--and
expenses—-af-—chiid--support--enforcement:--Fhe--£feea-may-be
recovered-from—-an--obitgor--if--the--obirgoris—-£faitnre—-or
refusai~--to--support--a—-ehtld--makes--it--necessary-for-the
department-to-previde--chitd--suppore--enforcement-—services
under-this-part--Fhe-fees-must-be-commensurate-with-coses-or
an—-average——ef——ehe——expenditureé—-reiatcd-—to—-specific—ef

routine-activities may charge an application fee to each

person applying for services under 40-5-203, except that the

fee may not be charged to persons who receive continuing

services under 40-5-203(3). The application fee may be:

{a) a flat dollar amount; or

(b} an amount based on a sliding Eee schedule that is
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based on the applicant's income level.

{2) The department may charge a handling fee for each

payment of support collected on behalf of any obligee who is

not a recipient of public assistance. The department may

withhold the fee from the support payment before-

distribution to the obligee.

(3) The department may charge an obligor a late payment

fee for each late payment cof support collected on behalf of

any obligee who is not a recipient of public assistance.

(4) The department may establish a fee schedule in

order to recover costs and expenses in excess of the

application, handling, and late fees. The fees must be

commensurate with costs or an average of the expenditures

related to specific or routine activities.

(a} The department shall develop procedures for

determining whether it is appropriate for either the obligor

or the pbligee to be responsible for payment of the fee. 1In

developing the procedures, the department shall consider

federal requlations promulgated under Title IV-D of the

Social Security Act.

{b}J+2% In an action to establish paternity or to
establish or enforce a child support cbligation, whether in
district court or by administrative process, the department
must be awarded costs in the amount established in the fee

schedule as part of any judgment, decree, or order in--which
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whenever the department:

{i) is the a prevailing party in the action; or

{ii) is not a party but incurs expenses and costs

related to the action.

t3y-—-Pees-awarded-under-this-section-are-in--che--nature
of-chiid-suppsrt-and-are-coliectibie-in-the-same-manner-asa-a
auppoet——oeder7—?he—Eee—nwnrd—may—be-coiiectedQseperateiy—ct
added-to-and-entteckted-with-any-barance——due--osn--a--support
debt~

t4}--Eottection—-of--a--fee——award--may--not—--reduce-any
current-chiid-support-payment-due-the-obiigee-

t5)--Arrearage-ameunts-coitected-that-itnciude-a-fee-muse
be-aitscated-as-foliawa:

tay--if-the-abtigee-ia-a-recipient-of-pubiic-asststance;
the-amount-must-be-ntiocated-first-to-satisfy-the-fees

tby-——1€--the--obiigee--ts--not--a--reciptent--of—-public
assiscance;—the-first-10%-cf-sach-amount-coitected-—-must-——be
atiocated-to-satisfy-the-feex

{5) The department may ccllect the fees awarded under

this section by one of the following means:

{a) if the fee is owed by an obligor, the fee may be:

(i) wcollected through any remedy available to the

department for the collection of child support arrearages;

Qr

{ii) deducted from any payments made by the abligor
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before the payment is distributed to the obligee. Credit for

the payment must be reduced by the amount of the deduction

for the fee. The deduction for fees may not reduce any

current support due to the obligee. The deduction for a late

payment fee may not reduce any current or past-due support

due to the cohligee.

{b) if the fee is owed by the obligee, the fee may be

collected separately through any remedy available to the

department for the collection of child support or the

department may withhold the fee amount out of any payment

collected on behalf of the obligee. The obligor must receive

full credit for the payment as if the withholding of fees

did not occur.
{$) The department, upon a showing of necessity, may
waive or defer any fee assessed under this section.

(7) The department may adopt rules necessary to

implement fee schedules under this section.

{(8) The department may retain any fees collected under

this section to help offset administrative costs and

expenses of operating the child support enforcement program.

For this purpose, the fees are Statutorily appropriated as

provided in 17-7-502."

Section 15. section 40-5-224, MCA, is amended to read:
"40-5-224. Pinding of support liability based upon

payment of public assistance -- warrant for distraint —
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bond to release warrant -- action to collect. (1) If the
department reasonably believes that the obligor is not a
resident of this state or is about to move from <this state
or has eonceated-himseif hidden, absconded, absented-himseif
or left, or has removed or is about to remove, secrete,
waste, or otherwise dispose of property whieh that could be
made subject ta cellection action to satisfy the support
debt, the department may issue a warrant for distraint
pursuant toc #46-5-24% 40-5-247 during the pendency of the

fair hearing or thereafter after the hearing, whether or not

appealed. We—further Further action may not be taken on the
warrant until £final determination after fair hearing or
appeal. The department shall make and file in the record of
the fair hearing an affidavit stating the reasons upon which
the belief is founded. The obligor may furnish a bond, not
to exceed the amount of the support debt, during pendency of

the hearing or thereafter after the hearing, and in suech

that case warrants issued must be released. If the decision
resulting from the hearing is in favor of the obligor, all
warrants issued must be released.

{2) The department may commence action wunder the
provisions of this part to collect the support debt on the
date of issuance of the decision resulting from the

hearing."

Section 18. section 40-5-226, MCA, is amended to read:
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"4p0-5-226. Administrative hearing -- nature —— place --
time -~ determinations -- failure to appear -— entry of
final decision and order. (1) The administrative hearing is
defined as a "contested case".

{2) At the discretion of the hearing officer, the
administrative hearing may be held:

{a) in the county of residence or other county
convenient to the obligor or obligee; or

(b} in the county in which the department or any of its
offices are located.

{3} If a hearing is requested, it must be scheduled
within 20 days.

(4) The hearing officer shall determine the liability
and responsibility, if any, of the obligor under the notice
and shall enter a final decision and order in accordance
with sweh the determination.

(5) If the obligor fails to appear at the hearing or
fails to timely request a hearing, the hearing officer, upon
a showing of valid service, shall enter a decision and order
declaring the amount stated in the notice to be final.

{6) In a hearing to determine financial responsibility,
the monthly sSupport responsibility must be determined in
accordance with the evidence presented and with reference to
the scale of suggested minimum contributions under 40-5-214,

The hearing officer is not limited to the amounts stated in

_33_

-}

w3

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0494/01

the notice.

(7) Within 20 days of the hearing, the hearing ocfficer
shall enter a final decision and order. The determination of
the hearing officer constitutes a final agency decision,
subject to judicial review under 40-5-253 and the provisions
of the Montana Administrative Procedure Act.

(8) A support order entered under this part must
contain a statement that the order is subject to review and
modification by the department upon the request of the
department or a party under 40-5-271 through 40-5-273 when
the department is providing services under 1IV-D for the
enforcement of the order.

(9) A support debt determined pursuant to this section
is subject to collection action without further necessity of
action by the hearing officer.

(l0) A support debt or a support responsibility
determined under this part by reason of the obligor's
failure to request a hearing under this part or failure to
appear at a scheduled hearing may be vacated, upon the
motion of an obligor, by the hearing officer within the time
provided and upon a showing of any of the grounds enumerated
in the Montana Rules of Civil Procedure.

(11) Unless the hearing officer makes a written
exception under 40-5-315 or 40-5-411 and the exception is

included in the support order, every order establishing a
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child support obligation, whether temporary or final, and
each modification of an existing child support order wunder
this part is enforceable by immediate or delingquency income
withholding, or both, under Title 40, chapter 5, part 4. A
support order that omits that provisicn or that provides for
a payment arrangement inconsistent with this section is
nevertheless subject to withholding for the payment of
support without need for an amendment of the support order
or for any further action by the hearing officer.

({12) For the purposes of income withholding provided for
in subsection {11), whenever the department establishes or
modifies a child support obligaticn, the department's order
must include a provision requiring the obligor, for as 1long
as the department is providing support enforcement services,
to keep the department informed of the name and address of
the obligor's current employer, whether the obligor has
access to health insurance through an employer or other
group, and, if so, the health insurance policy information.

{(13) The hearing officer may:

{a)} compel cbedience to the hearing officer's orders,

judgments, and process and to any orders issued by the

department, including income-withholding orders issued

pursuant to 40-5-415;

{b) compel the attendance of witnesses at

administrative hearings;
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{c} compel obedience of subpoenas for paternity blood

tests;

{d) compel the production of accounts, books,

documents, and other evidence; and

(e) punish for civil contempt. Contempt authority does

not prevent the department from proceeding in accordance

with the provisions of 2-4-104.

(14) A contempt occurs whenever:

(a) a person acts in disobedience of any lawful order,

judgment, or process of the hearing officer or of the

department;

(b) a person compelled by subpoena to appear and

testify at an administrative hearing or to appear for

genetic paternity tests fails to do so;

{c} a person compelled by subpoena 'duces tecum to

produce evidence at an administrative hearing fails to do

SO;

{d} an obligor or obligee subject to a discovery order

issued by the hearing officer fails to comply with discovery
requests; or

(e) a payor under an order to withhold issued pursuant

to 40-5-415 fails to comply with the provisions of the

order. In the case of a payor under an income-withholding

order, a separate contempt occurs each time income is

required to be withheld and paid to the department and the
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payor fails to take the required action.

(15) An affidavit of the facts constituting a contempt

must be submitted to the hearing officer, who shall review

it to determine whether there is cause to believe that a

contempt has been committed. If cause is found, the hearing

officer shall issuge a citation requiring the alleged

contemnor to appear and show cause why the alleged contemnor

should not be determined to be in contempt and required to

pay a penalty of not more than 8500 for each count of

contempt. The citation, along with a copy of the affidavit,

myst be served upon the alleged contemnor either by personal

service or by certified mail. All other interested persons

may be served a copy of the citation by first-class mail.

{16} At the time and date set for hearing, the hearing

officer shall proceed to hear witnesses and take evidence

regarding the alleged contempt and any defenses to the

contempt. If the alleged contemnor fails to appear for the

hearing, the hearing may proceed in the alleqed contemnor's

absence. If the hearing officer finds the alleged contemnor

in contempt, the hearing officer may impose a penalty of not

more than $500 for each count found, The hearing officer's

decision constitutes a final agency decision, subject to

judicial review under 40-5-253 and subject to the provisions

of Title 2, chapter 4.

{(17) An amount imposed as a penality may be collected by
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any remedy available to the department for the enforcement

of child sSupport obligations, including warrant for

distraint pursuant to 40-5-247, income withholding pursuant

to Title 40, chapter 5, part 4, and state debt ocffset,

pursuant to Title 17, chapter 4, part 1. The department may

retain any penalties collected under this section to offset

the costs of administrative hearings conducted under this

chapter.

{18) The money collected as a penalty under this section

1s statutorily appropriated, as provided in 17-7-502, to the

department to help offset expenditures for administrative

hearings conducted under this chapter.*

Section 17. section 40-5-227, MCA, is amended to read:

“40-5-227. Piling and docketing of final orders -~
orders effective as district court decrees. (1) An abstract
of any final administrative order under this chapter may be
filed in the office of the clerk of the district court of
any county of Montana. The order, if approved, must be
docketed in the judgment docket of the district court. The
properly filed and docketed order has all the force, effect,
and attributes of a docketed order or decree of the district
court, including but not limited to lien effect and
enforceability by supplemental proceedings, writs of

execution, and contempt of court proceedings.

(2) A final administrative order that determines and
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sets periodic support payments in the absence of a district
court order, when filed and docketed under this section, may
be modified by a district court order only as to
installments accruing after actual notice to the parties of
any motion for modification. The standard for any--sueh a
modification is that set forth in 40-4-208.

{3) The department may issue a warrant for distraint
based upon a properly filed and deocketed order pursuant to
48-5-241 40-5-247."

Section 18. section 40-5-232, MCA, is amended to read:

*40-5-232. Establishment of paternity -- notice of
paternity determination —-- contents. (1) When the paternity
of a child has not been 1legaliy established under the
provisions of Title 40, chapter 6, part 1, or otherwise, the
department may proceed to establish paternity under the
provisions of 40-5-231 through 40-5-237. An administrative
hearing held under the provisions of 40-5-231 through
40-5-237 is a contested case within the meaning of 2-4-102
and is subject to the provisions of Title 2, chapter 4,
except as otherwise provided in 40-5-231 through 40-5-237.

(2) It is presumed to be in the best interest of a
child to legally determine and establish his paternity. A
presumption under this subsection may be rebutted by a
preponderance of the evidence.

{3} In any proceedingiunder 40-5~231 through 40-5-237,
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if a man acknowledges his paternity of a child in writing
and sueh the acknowledgment is filed with the department,
the department may enter an order establishing legal
paternity. An acknowledgment is binding on a parent who
executes it, whether or nct he the parent is a minor.

(4) The department shall commence proceedings to
establish paternity by serving on an alleged father a notice
of paternity determination. The department may not serve
sueh the notice unless it has:

(a) a sworn statement from the child's mother claiming
that the alleged father is the child's natural father;

{b) evidence of the existence of a presumption of
paternity under 406-6-105; or

{c)}) any other reasonable cause to believe that the
alleged father is the child's natural father.

(5) Service on the alleged father of the notice aof
paternity determination sahat} must be made as provided in
40-5-231(2). The notice must include:

(a) an allegation that the alleged father is the
natural father of the child involved;

{b) the child's name and place and date of birth;

{c) the name of the child's mother and the name of the
person or agency having custody of the child, if other than
the mother;

(d) the probable time or pericd of time during which
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conception took place;
(e) a statement that if the alleged father fails to
timely deny the allegation of paternity, the gquestion of

paternity may be resolved against him the alleged father

without further notice;
{f) a statement that if the alleged father timely
denies the allegation of paternity:

(i) mne the alleged father is subject to compulsory

blood testing;

(ii) a bloed test may result in a presumption of
paternity; and

(iii} he-may--request--a--triad--in--diatrict-—conre--to
determine-paternity-before-the-£inai-administrative-dectsaion

#3—-made vupon receipt of the blood test results, if the

alleged father continues to deny paternity, the alleged

father may request the department to refer the matter to

district court for a determination of paternity.

{6) The alleged father may file a written denial of
paternity with the department within 20 days after service
of the notice of paternity determination.

{7) When there is more than one alleged father of a
child, the department may serve a notice of paternity
determination on each alleged Father in the same
consolidated proceeding or in separate proceedings. Failure

to serve notice on an alleged father does not prevent the
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department from serving notice on any other alleged father
of the same child.”
Section 19. section 40-5-242, MCA, is amended to read:

"40~5-242. e+vit Notice of support lien -- civil

liability upon failure to hcnor support lien or to comply

with warrant er-to-honer-asaigament-of-wages for distraint.

(1) The department may, at any time after asserting a

support lien, serve a notice of the 1lien on_ any person,

firm, corporation, association, or political subdivision or

department of the state in possession of any real or

personal property that is due, owing, or belonging to an

obligor. Por this purpose, personal property includes the

obligor's share of a decedent's estate, workers'®

compensation benefits, and any proceeds or potential

proceeds from suits at law.

{2} Except as provided in subsection (3}, & a persony

frrm7--corporatrony-—assseiacion;--poitticat-subdiviaiony-or
department——of--the--stakte or entity is liable to the
department in an amount equal to 100% of the value of the a
support debk-—that--ia--the--basis—-of--the--diastraint---or

assrgnment-—-of--wages lien or warrant for distraint or the

value of the-distrained real or personal property subject to

a support lien or distrained by a warrant for distraint,

whichever 1is less, together with costs, interest, and

reasonable attorney fees, if the person or entity:
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t1y-—fatits--or-~refuses--to-detiver-property-pursuant-to
the-srder;

t+2¥{a) pays over, releases, sells, transfers, or
conveys real or personal property subject to a support lien,
to or for the benefit of the obligor, after the person or
entity receives actual notice of filing of the support lien;
or

¢3y{b)} fails or refuses ta surrender upon demand

property distrained-——under——46-5-24% of an obligor when

presented with a warrant for distraint by a sheriff or

levying officer under the provisions of 40-5-247;-er.

f‘j——faiis-or-refuses—to-honof—an--assignment--cf-—wage:
presented-by-the-departmentcs

(3) A person or entity is not liable to the department

under this section when:

(a}) a written release or waiver of the support lien or

warrant for distraint issued by the department has been

delivered to the person or entity;

(b) a determination has been made in an adjudicative

proceeding, either administrative —or judicial, that a

support lien does not exist or that the lien has been

satisfied; or

{c} the property subject to a support lien has been

transferred ta, paid over to, or repossessed by a person or

entity holding:
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(i) a prior perfected lien;

{ii) a mortgage, the proceeds of which were used by the

obligor to purchase real property; or

{(iii) a perfected purchase money security interest, as

defined by 30-5-107."

Section 20. Section 40-5-247, MCA, is amended to read:

"40-5-247. Filing-warrant-with-district-court——--effect
ef—-fiting———-—- reiease Warrant for distraint —- effect —-
gatisfaction of support lien -- redemption., <+i#3-—-After

issuing-a-warrantr-the-department-may-£fite-the-warrant-—-with
the--clerk—-of--a--district--courts-Fhe-clierk-shaii-fite-the
warrant-in-—the--3tudgment--deckety——with--the--name--af—-the
detinquent-ohiiger-iisted-as-the-judgmene—debtors

t24--Hpon--fiiing--the--warrant;-there-rs-a-lien—against
ati-reat-and-persenai-property--of--the--detinquent-—obiigor
tscated--in--the—-county--where--the--warrant--is-£fiied=-Fhe
resulting-ltien—is-treated-in-the-same-manner-as-—a--preoperty
docketed--Judgment--tienr--and-—the--department—-may-coliect
detinquent-child-support-and-enforce-the-iiten——tn--the--sanme
manner-as—-a-judgment-ts-enforcedr-Fhe-titen-is-for-the-amount
indicated-on-the-warrant-pius-acerued-interest-from-the-date
of-the-warrants

(1) The department may issue a warrant for distraint to

execute support liens established by [section 28] or to

enforce and collect any money obligation authorized under
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this chapter.

{a) The warrant must be an order, under official seal

of the department, directed to a sheriff of any county of

the state or to any levying officer authorized by law to

enforce a district court judgment., The order must command

the recipient to levy upon and sell nonexempt real and

perscnal property to satisfy the support lien upon which the

warrant is based.

{b) A warrant must be signed by the director .of the

department or the director's designee.

{c} The warrant must be for the amcunt of the support

lien or the amount of any other money obligation determined

under this chapter, including interest and fees, if any.

{d}) A warrant for distraint has the same effect as a

writ of execution issued by a district court to enforce

money judgments.

t3¥{2) (a) A ecepy--of--the-filed warrant for distraint
may be sent by the department to the sheriff or authorized

agent levying officer. Upon receipt of a—cepy-of the £iied

warrant, the sheriff or euthorized--agent levying officer

shall proceed to execute upon the warrant in the same manner
as prescribed for execution upon a judgment.

{b) A sheriff or agent levying officer shall return a

watrant, along with any funds collected, within 90 days of

the receipt of the copy-of-the warrant.
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{c) Funds resulting from execution upon the warrant

must first be applied to the sheriff's or levying officer's

costs, any superior liens, the support lien, or other money

obligation and to any inferior liens. Any amounts in excess

of this distribution must be paid to the obligor.

ter(d} If the warrant is returned not fully satisfied,
the department has the same remedies to collect the
deficiency as are available for any civil judgment.

{3) A sheriff's or levying officer's levy against real

and personal property of the obligor is not limited to

property in possession of persons or other entities given

notice of a support lien under 40-5-242.

(4) (a) Upon receiving payment in full of the unpaid
chiid--support warrant amount plus penalty and fees, if any,
and accumulated interest, the department shall release the
titen warrant.

(b} Upon receiving partial payment of the unpaid ehiid
Support warrant amount or if the department determines that
a release or partial release of the %tiem warrant will
facilitate the collection of the unpaid amount, penalty, and
interest, the department may release or may partially
release the iien--sequired--by--fiting--the warrant for
distraint. The department may release the }ien warrant if it
determines that the }iem warrant is uynenforceable.

15) hn obligor or other person or entity having an
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interest in real or perscnal property levied upon by a

warrant for distraint at any time prior to sale of the

property may pay the amount of the support 1lien or other

money obligation and any costs incurred by the sheriff or

levying officer serving the warrant. Upon payment in Ffull,

the property must be restored to the cobliqor or other person

and all proceedings on the warrant must cease.

{6) An_ obligor or other person or entity having an

interest in real property levied upon and sold by a sheriff

or levying cfficer pursuant to a warrant for distraint may,

within 240 days after sale of the property, redeem the

property by making payment to the purchaser in the amount

paid by the purchaser plus interest at the statutory

interest rate pavable on judgments recovered in the district

court.

{7) At any time after distraint of property under a

warrant for distraint, the department may release all or

part of the seized property without liability if payment of

the support lien or other money obligation is assured or if

the action will facilitate collection cof the support lien Qr

other mcney obligaticn. The release or return does not

operate to prevent future action to collect the warrant

amount from the same or other property.

(8) The department may issue a warrant for distraint to

collect a support lien or other money obligation under this
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section at any time within the statutery limitation period

for enforcing and collecting delinguent child support.

t53{9) The use of the warrant for distraint 1is not
exclusive, and the department may use any other remedy
provided by law for the collection of child support

amounts. "

Section 21. Ssection 40-5-255, MCA, is amended to read:

"40-5-255. Charging of £ child support debts as
uncollectible. (1) Any support debt due the department from
an obligor, which debt the department determines
uncollectible, may be transferred f;om accounts receivable
to a suspense account and cease to be accounted as an asset.
If a warrant for distraint_has been filed and the support
debt has subsequently been charged cff as uncollectible, the
department shall issue a release of lien.

{2} At any time after 6-years-from-the-date-a—suppert

debt-was-incurred 10 years from the date of termination of

the support obligation, the department may charge off as

uncollectible any suppart debt wupon which the department
finds there is no available, practical, or lawful means by
which the support debt may be collected. Ne--preceedings A
proceeding or acticn under the provisions of this part may
not be begun after expiration of the 6-year l0-year period
to institute collection of a support debt. Nothing-—herein

This part may not be construed > render invalid or
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nonactionable a warrant for distraint fited-with--the--cierk

ef-court issued by the department prior to the expiration of

the 6-year 10-year period or an assignment of earnings
executed prior to the expiration of the 6-year 1l0-year
pericd."”

Section 22. Section 40-5-415, MCA, is amended to read:

»40-5-415. Order to withhold income -- rules. (1) When
the requirements of this part have been met, the department
shall serve an order or modification order to withhold and
deliver income upon any payor or combination of payors. The
order must:

{a) direct the payor and successor payors to withhold
from the obligor's income each month the amount specified in
the order if sufficient funds are available:

{(b) direct the payor to deliver the amount withheld to
the department in the same month in which the funds were
withheld;

{(c} state that the order is binding on the payor until
further notice by the department;

{d) state the rights and duties of the paycr under this
part; and

{e) include a. statement that the obligor is required
under a support order to provide health insurance coverage
for the obligor's child, if appropriate.

(2) An order or modification ocrder to withhold and
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deliver the obligor's income made under this section |is
binding upon the payor immediately upon service of the order
upon the payor. Service of the corder or modification order
to withhold may be made either persconally or by certified
mail.

(3) Whenever there is more than one payor, the
department may, in its discretion, apportion the total
amount to be withheld each month among payors. Whenever an

obligor's income is subject to withholding for more than one

¢bligee, the department may consolidate the payments

received each month and distribute the income among the

obligees according to department rules."

Section 23. section 40-6-116, MCA, is amended to read:

"40-6-116. Judgment or order. (1) The judgment or order
of the court determining the existence o©or nonexistence of
the parent and child relationship is determinative for all
purposes.

(2) If the judgment or order of the court is at
variance with the child's birth certificate, the court shall
order that a substitute birth certificate be issued under
40-6-123.

(3) {a) The judgment or order may cantain any other
provision directed against the appropriate party to the
proceeding concerning the custody and guardianship of the

child, wvisitation privileges with the child, the furnishing
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of bond or other security for the payment of the judgment,
or any other matter in the best interest of the child.

{b) Except when the Ffinancial responsibility of a
responsible parent is in the process of being determined
pursuant to the administrative procedure provided in
40-5-225, the Jjudgment or order must contain a provision
concerning the duty of child support.

{c) The judgment or order may direct the father to pay
the reasonable expenses of the mother's pregnancy and
confinement.

{4) (a) Support judgments or orders ordinarily shaii
must be for periodic payments which may vary in amount.

{b} In the best interest of the child, a lump-sum
payment or the purchase of an annuity may be ordered in lieu
of periodic payments of support.

{c) The court may limit the father's liability for past
support of the child to the proportion of the expenses
already incurred that the court deems considers just.

{5) In determining the amount to be paid by a parent
for support of the c¢hild and the period during which the
duty of support is owed, a court enforcing the obligation of
support shall consider all relevant facts, including:

{a} the needs of the <child, including his medicail
needs;

{b) the standard of 1living and circumstances of the
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parents;

{c) the relative financial means of the parents;

{d) the earning ability of the parents;

(e) the need and capacity of the child for education,
including higher education;

(£} the age of the child;

(g) the financial resources and the earning ability of
the child;

(h) the responsibility of the parents for the support
of others;

(i} the wvalue of services contributed by the custodial
parent;

{j) the cost of day care for the child; and

{k) any custody arrangement that is ordered or decided
upon.

{6) (a) Whepnever a court issues or modifies an order
concerning child support, the court shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and rehabilitation services
pursuant to 40-5-209, unless the court finds by clear and
convincing evidence that the application of the standards
and guidelines is unjust to the child or to any of the
parties or is inappropriate in that particular case.

(by If the court does not apply these standards and
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guidelines to determine child support, it shall state its
reasons for finding that the application o©of such the
standards and guidelines is unjust to the child or a party
or is inappropriate in that particular case.

(¢} If the court does not order a parent owing a duty
of support to a child to pay any amount for the child's
support, the court shall state its reasons for not ordering
child support.

(7) The judgment or order concerning c¢hild support and
each modification of a judgment or order for child support
must include a provision addressing health insurance
coverage in the following cases:

(a) 1f either party has available through an employer
or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment
or order may contain a provision requiring that coverage for
the child or children be continued or obtained.

{b) In the event that health insurance required in a
child support judgment ar order becomes unavallable to the
party who is to provide it, through loss or change of
employment or otherwise, that party shall, in the absence of
an agreement to the contrary, obtain comparable insurance or

request that the court modify the requirement.

{(c) The parties may by written agreement provide for
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the health care coverage required by this section, subject
to the approval of the court.

(d) Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

{(8) (a) Unless an exception is found under 40-5-315 or
40-5-411 and the exception is included in the support order,
a support obligation established by judgment, decree, or
order under this section, whether temporary or final, and
each modification of an existing support cobligation made
under 40-6-118 must be enforced by immediate or delinguency
income withholding, or both, under Title 40, chapter 5, part
3 or 4. A support order that omits the exception or that
provides for a payment arrangement inconsistent with this
section is nevertheless subject to withholding for the
payment of support without need for an amendment to the
support order or for any further action by the court.

{(b) After October 1, 1993, if a support crder subject

to ingcome withholding is expressed in terms of a monthly

obligation, the order may be annualized and withheld on a

weekly or biweekly basis, corresponding to the obligor's

regular pay period.

(9) For the purposes of income withholding as provided

in subsection (8), whenever the district court establishes
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or modifies a child support obligation, the judgment,
decree, or order must include a provision requiring the
parent cobligated to pay support to inform the court and, if
the department of social and rehabilitation services is
providing services under Title IV-D of the Social Security
Act for the enforcement of the judgment, decree, or order,
the department, of the following:

(a) the name and address of the parent's current
employer ;

(b) whether the parent has access to health insurance
through an employer or other group; and

{c) if insurance coverage is available, the health
insurance policy information.

(10) If the department of social and rehabilitation
services is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustodial parent,
without further order of the court, is required to obtain
and maintain health insurance coverage as provided in
40-5-208. Failure to include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208.

(11) Each district court judgment, decree, or order

establishing a final <child support obligation under this
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part and each modification of a final order for c¢hild
support must contain a statement that the order is subject
to review and modification by the department of social and
rehabilitation services upon the request of the department
or a party under 40-5-271 through 40-5-273 when the
department is providing services wunder Title IV-D of the

Social Security Act for the enforcement ¢f the order.”

Section 24. section 40-6-117, MCA, is amended to read:

"40-6-117. Enforcement of judgment or order. (1) If
existence of the father and child relationship is declared
or paternity or a duty of support has been acknowledged or
adjudicated wunder this part or under prior law, the court
may order support payments to be made to the mother, the
clerk ©of the court, or a person, corporation, or agency
designated to administer them for the benefit of the child
under the supervision of the court.

(2) Willful failure to obey the judgment or corder of
the court is a civil contempt of the court. All remedies for
the enforcement of judgments apply.

{3) Child support ordered on behalf of a minor_ child

must be paid to:

(a) the legal custodian of the minor chilgd;

{b) (i) any gther person, corganization, ©r agency

having legal physical custody of the minor child ar

collecting child support on behalf of the minor child under
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a legal assignment of rights; or

(ii) the court for the benefit of the miner child;

{c] any other person or agency designated as caretaker

of the minor child by agreement of the legal custedian; or

(d) any assignee or other person, organization, Or

agency authorized to receive or cellect child support.”

Section 25. Section 53-2-613, MCA, is amended to read:

"53-2-513. Application for assistance -- assignment of
aupport rights. (1) Applications for public assistance,
including but not limited to aid to families with dependent
children and medical assistance, must be made to the county
department of public welfare in the county in which the
person is residing. The application shai} must be submitted,
in the manner and form prescribed by the department of
social and rehabilitation services, and shai® must contain
information required by the department of social and
rehabilitation services.

(2) A person by signing an application for public
assistance assigns to the state, the department of social
and rehabilitation services, and tc the county welfare
department all rights the applicant may have to support and
medical payments from any other person in his the
applicant's own behalf or in behalf of any other family
member for whom application is made.

[3) The assignment:
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(a) is effective for both current and accrued support
and medical obligations;

(b) takes effect upon - a determination that the
applicant is eligible for public assistance;

{c) remains in effect with respect to the amount of any
unpaid support and medical obligation accrued under the
assignment that was owed pricr to the termination of public
assistance to a recipient.

(4) Whenever a support obligation is assigned to the
department of social and rehabilitation services pursuant to
this section, the following provisions apply:

(a) If such the support obligation is based upon a
judgment or decree or an order of a court of competent
jurisdiction, the department may retain assigned support
amounts in an amount sufficient to reimburse public
assistance money expended.

(b) Ne A recipient or former recipient of public
assistance may not commence or maintain an action to recover
a delinquent support obligation without notifying the

department department's child support enforcement division.

The department may then release or relinguish its assigned
interest or enter the proceeding. This subsection (4)(b)

does not limit the right of any person to recover . money not

assigned.

(c) If a notice of assigned interest is filed with the
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district court, the clerk of the court may not pay over or
release for the benefit of any recipient or former recipient
of public assistance any amounts received pursvant to a
judgment or decree or an order of the court until the

department department's child support enforcement division

has filed a written notice that:

{i) the assignment of current support amounts has been
terminated; and

(ii) all assigned support delingquencies, if any., are
satisfied or released.

(d) Ne A recipient or former recipient of public
assistance may not take action to modify or make any
agreement to modify, settle, or release any past, present,
or future support obligation unless the department

department 's child support enforcement division 1is given

written notice and an opportunity to participate. Any
modifications or agreements entered into without Ehe
participation of the department are void with respect to the
state, the department of-scciai-and-rehabititation-services,

and the county welfare department.”

NEW SECTION. Section 26. child support payments to
follow the child. Child support ordered on behalf of a minor
child must be paid to:

{1} the legal custodian of the minor child;

{2} (a) any other person, organization, or agency
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having legal physical custody of the minor child or
collecting child support on behalf of the minor child under
a legal assignment of rights; or

(b} the court for the benefit of the minor child;

(3) any other person or agency designated as caretaker
of the minor child by agreement of the legal custodian; or

{4} any assignee or other person, organization, or
agency authorized to receive or collect child support.

NEW SECTION. Section 27. Lien against real and
personal property —— effect of lien —— interest -- warrant
for distraint. (1) There is a support lien on the real and
personal property of an obligor:

{a) when the department has entered a final decision in
a contested case under this chapter that finds the obligor
owes a sum certain debt either to this department or to an
obligee, or both; or

(b) wupon registration under 40-5-271 of a support order
that includes finding that the obligor owes a Sum certain
amount of delinguent support.

{(2) A support lien is for the amount required to
satisfy:

(a) the sum certain debt shown in a final decision in a
contested case under this chapter or the sum certain support

debt included in any support order registered under

40-5-271;

~&60-



-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0494/01

(b) interest claimed under this section; and

(¢} any fees that may be due under 40-5-210.

{3) A support lien has the priority of a secured
creditor from the date the lien is perfected as provided by
this section; however, the lien is subordinate to:

{a) any prior perfected lien or security interest;

{b) a mortgage, the proceeds of which are wused by an
obligor to purchase real property; or

(c) any perfected purchase money security interest, as
defined in 30-9-107.

{4) Support liens remain in effect until the
delinquency upon which the lien is based is satisfied or
until 2 years after the child to whom the support 1lien s
related attains the age of majority, whichever occurs first.

(5) The 1lien applies to all real and personal property
owned by the obligor, if it can be located in the state. The
lien applies to all real and personal property that the
obligor can afterward acquire.

(6) The department shall keep a record of support liens
asserted under this section in the registry of support
orders established by 40-5-271.

{a} Except as provided by subsection (7) for motor
vehicle liens, a support lien is perfected upon filing the
lien with the department's registry.

(b) The dJdepartment shall make information about a
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support lien available to any interested person or entity.

(c) A support lien filed with the department's registry
constitutes constructive notice to a purchaser of real
property from an obligor.

(d) Except as provided by subsection (7), a 1lien
against an obligor's personal property is not effective
against any person, firm, corporation, assocliation,
political subdivision, or agency of the state in possession
of the obligor's personal property until the department
serves a notice of the lien to the person or entity.

{7) A support lien may be asserted against any motor
vehicle, as defined in 61-1-102, as follows:

{a) When an obligor is the owner of a motor vehicle,
the department may give notice of the support lien to the
department of justice as provided in 61-3-103(6). A notice
of support lien filed with the department of justice
constitutes constructive notice of the lien to subsequent
purchasers or encumbrancers of a motor vehicle from the
obligor, commencing from the date the notice is delivered to
the department of justice.

{by (i) To assert a support lien on motor vehicles of
which an obligor may later acquire ownership, the department
may, each month, prepare and submit to the department of
justice a 1list of obligors against whom there is a support

lien. The 1list must identify each obligor by name,
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last-known address, amount of lien, social security number,
if known, and any other identifying information needed by
the department of justice to identify the obligor.

{ii) The department of justice shall, before issuing a
certificate of ownership for any motor vehicle, determine
whether the name of the person applving for the certificate
is on the most recent monthly support 1lien 1list. If the
person's name is on the 1list, the department of justice
shall enter a lien on the certificate of ownership under the
name of the department as lienholder.

{c) The department shall reimburse the department of
justice for reasonable costs incurred by the department of
justice in implementing this subsection (7).

(8) (a) The department may charge interest on the
support lien at the rate of 1% per month.

{b) Interest accrues at the close of the business day
on the last day of each month and is vcalculated by
multiplying the unpaid balance of the lien, including prior
accrued interest existing at the end of the day, by the
applicable rate of interest.

(c) A provision of this section may not be construed to
require the department t¢ maintain interest balance due
accounts. The department may waive interest if waiver would
facilitate the collecticn of the debt.

{d) Interest under this subsection (8} is in addition
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to and not in substitution for any other interest accrued or
accruing under any other provision of law.

{9) (a) Upon receiving payment in full of the amount of
the lien plus interest and fees, if any, the department
shall take all necessary steps to release the support lien.

{b) Upon receiving partial payment cof the support lien
or if the department determines that a release or partial
release of the lien will facilitate the collection of
support arrearages, the department may release or partially
release the support lien. The department may release the
support lien if it determines that the lien is
unenforceable.

(10) A suppert lien under this section is in addition to
any other lien created by law.

{11) A support lien under this section may not be
discharged in bankruptcy,

(12) Support liens provided for by this section may be
enforced or collected through the warrant for distraint
provided for by 40-5-247.

NEW SECTION. Section 28. Payment of debts to
department. If money is due and owing the department, a
payment due Qnde: Title 40, chapter S5, parts 2 or 4, ar
under this chapter that is accompanied by or bears any
notation by the debtor that the payment represents payment

in full is not full payment, notwithstanding the
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department's acceptance of the payment, wunless there is
additional written agreement, signed by the department, that
the payment is payment in full.

NEW SECTION. Section 29. Repealer. Sections 40-5-241,

40-5-245, and 40-5-246, MCA, are repealed.

NEW SECTION. Section 30. codification instruction. (1)
[sections 26 and 27] are intended to be codified as an
integral part of Title 40, chapter S5, part 2, and the
provisions of Title 40, chapter 5, part 2, apply to
[sections 26 and 27]).

(2) f[Section 28] is intended to be codified as an
integral part of Title 53, chapter 2, part 1, and the
provisions of Title 53, chapter 2, part 1, apply to [secticn
28]). .

NEW SECTION. Section 31. Severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all walid applications that are
severable from the invalid applications.

-End-

_65—



53rd Legislature

L= T - - N B - A )

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0335/02

APPROVED BY COMMITTEE
ON JUDICIARY

HOUSE BILL NWO. 335
INTRODUCED BY TOOLE, BOHARSKI, KASTEN, J. RICE,
S. RICE, BOHLINGER, YELLOWTAIL,
WATERMAN, L. RELSON, PETERSON
BY REQUEST OF THE DEPARTMENT OF
SOCIAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING
CHILD SUPPORT ENFORCEMENT LAWS TO IMPROVE EFFICIENCY AND
EFFECTIVENESS OF CHILD SUPPORT ENFORCEMENT SERVICES;
PROVIDING FOR ADDITIONAL FEES; STATUTORILY APPROPRIATING
FEES AND PENALTIES; REQUIRING NOTICE TO THE CHILD SUPPORT
ENFORCEMENT DIVISION OF THE DEPARTMENT OF SOCIAL AND
REHABILITATION SERVICES WHEN NOTICE OR SERVICE TO THE
DEPARTMENT IS REQUIRED; DEFINING "SUPPORT ORDER" TOQ INCLUDE
AN ORDER ISSUED BY A TRIBAL COURT OR A FOREIGN COUNTRY;
EXTENDING SERVICES TO CHILDREN OVER AGE 18; REQUIRING
PRIVATE INDIVIDUALS, QRGANIZATIONS, AND BUSINESSES TCQ SHARE
CERTAIN INFORMATION; ALLOWING CHILD SUPPORT PAYMENTS TO
FOLLOW THE CHILD; ENHANCING EXISTING CHILD SUPPORT LIENS ON
REAL AND PERSONAL PROPERTY; PROVIDING ADMINISTRATIVE
CONTEMPT AUTHORITY; CONSOLIDATING AND STANDARDIZING STATUTES
OF LIMITATIONS FOR CHILD SUPPORT; ALLOWING THE DEPARTHMENT TO
DISTRIBUTE [INCOME-WITHHOLDING PAYMENTS BETWEEN MULTIPLE

OBLLIGEES OF THE SAME OBLIGOR; ELIMINATING CERTAIN OBSOLETE
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PROVISIONS OF LAW; CORRECTING INCONSISTENT PROVISIONS OF
LAW; CONFORMING INCOME-WITHHOLDING PERIODS TO OBLIGOR PAY
PERIODS; AMENDING SECTIONS 17-7-502, 25-9-301, 25-9-302,
25-9-303, 25-13-101, 27-2-201, 27-2-211, 40-4-204, 40-5-118,
40-5-201, 40-5-202, 40-5-206, 40-5-208B, 40-5-210, 40-5-224,
40-5-226, 40-5-227, 40-5-232, 40-5-242, 40-5-247, 40-5-255,
40-5-415,

40-6-116, 40-6-117, AND 53-2-613, MCA; ARD

REPEALING SECTIONS 40-5-241, 40-5-245, AND 40-5-246, MCA."

WHEREAS, it is necessary ¢to draft a composite bill
containing unrelated sections in order to present the
proposed program improvements in a single, comprehensive
bill that promotes the needs of legislative energy,
efficiency, and economy by limiting the number of possible
bills and by reducing the need for hearings and readings on

those bills.

THEREFORE, the Legislature finds it appropriate to enact

the following legislation.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 17-7-%02, MCA, is amended Lo read:

“17-7-502. Statutory appropriations -- definition ~-
requisites for validity. (1} A statutory appropriation is an
appropriation made by permanent law that authorizes spending

by a sStale agency without the need for a biennial

—2- HB 335
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legislative appropriation or budget amendment.

{2} Except as provided in subsection (4), to be
effective, a statutory appropriation must comply with both
of the following provisions:

(a) The law containing the statutory authority must be
listed in subsection (3).

(b) The law or portion of the law making a statutory
appropriation must specifically state that a statutory
appropriation is made as provided in this section.

(3) The following laws are the only laws containing

statutory appropriations: 2-9-202; 2-17-105; 2-18-812;

10-3-203; 10-3-312; 10-3-314; 10-4-301; 13-37-304; 15-1-111;

15-23-706; 15-25-123; 15-31-702; 15-36-112; 15-37-117;

15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411;

17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-409;
17-7-304; 19-5-404; 19-6-709; 19-8-504; 19-9-702; 19-9-1007;

19-10-205; 19~10-1305; 19-10-506; 19-11-512; 19-11-513;

19-11-606; 19-12-301; 19-13-604; 16-15-101; 20-4-109;

20-6-406; 20-8-111; 20-9-361; 20-26-1503; 22-3-811;

23-5-136; 23-5-306; 23-5-409; 23-5-610; 23-5-612; 23-5-631;

23-7-301; 23-7-402; 27-12-206; 37-43-204; 37-51-501;

39-71-2504; 40-5-210; 40-5-226; 44-12-206; 44-13-102;

61-5-121; 67-3-205; 75-1-1101;

53-6-150; 53-24-206;

79-5-507; 75-5-1108B; 75-11-313; 76-12-123; 77-1-808;

80-2-103; 80-11-310; 82-11-136; 82-11-161; 85-1-220;
-3- HB 335
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90-3-301; 90-4-215; S0-6-3131; 90-7-220; and 94-9-306,

(4) There is a statutory appropriation to pay the
principal, interest, premiums, and costs of issuing, paying,
and securing all bonds, notes, or other obligations, as due,
that have been authorized and issued pursuant to the laws of
Montana. Agencies that have entered into agreements
authorized by the 1laws of Montana to pay the state
treasurer, for deposit in accordance with 17-2-101 through
17-2-107, as determined by the state treasurer, an amount
sufficient to pay the principal and interest as due on the
bonds or notes have statutory appropriation authority for
the payments. (In subsection {3): pursuant to sec. 7, Ch.
567, L. 1991, the inclusion of 19-6-709 terminates wupon
death of last recipient eligible for supplemental benefit;
and pursuant to sec. 18, Ch. 748, L. 1991, the inclqsion of

22-3~811 terminates June 30, 1993.)"

Section 2. sgection 25-9-301, MCA, is amended to read:

"25-9-301. Docketing of judgment -- lien -- expiration.
(1) Immediately after the entry of the judgment in the
judgment book, the clerk must make the proper entries of the
judgment under appropriate heads in the docket kept by him
the clerk.

{2) From the time the judgment is docketed, it becomes
a lien upon all real property of the judgment debtor not

exempt from execution in the county, owned by him the
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judgment debtor at the time or which he the judgment debtor

may afterward acquire until the lien ceases. Phe Except as

provided in subsection (3}, the lien continues for 6 years

unless the judgment be is previcusly satisfied.

{3) When_ the judgment is for the payment of child or

spousal support, the lien continues for 10 vyears from the

termination of the support obligation unless the judgment is

previously satisfied."

Section 3. section 25-9-302, MCA, is amended to read:

%25-9-302. Piling of transcript of docket in another

county —— lien_ -- expiration. (l) A transcript of the

original docket, certified by the clerk, may be filed with
the district court clerk of any other county; and from the
time of the filing, the judgment becomes a lien upon all
real property of the ijudgment debtor, not exempt from
execution, in sueh tbat county, owned by him the judgment

debtor at the time or which he Lthe judgment debtor may

afterward and before the lien expires acquire. The Except as

provided in subsection (2), the lien continues for 6 years

unless the judgment be is previously satisfied.

(2) When the judgment is for the payment of child or

spousal support, the lien continues for 10 years from the

termination of the support obligation unless the judgment is

previously satisfied."

Section 4. section 25-9-303, MCA, is amended to read:
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®25-9-303. PFiling of transcript of docket of federal

court -- lien -- expiration. (1) A transcript of the

original docket of any judgment rendered in the circuit or
district court of the United States, ninth circuit, district
of Montana, certified by the clerk of said court, may be
filed with the district court clerk of any county: and from
the time of the filing, the judgment becomes a lien upon all
real property of the 3judgment debtor, not exempt from
execution, in such the county, owned by him the judgment

debtor at the time or which he the judgment debtor may

afterward and before the lien expires acquire. ¥he Except as

provided in_subsection (2}, the lien ahati---continne

continues for 6 years unless the judgment be is previously

satisfied,.

{(2) When the judgment is for the payment of child or

spousal support, the lien continues for 10 years from the

termination of the support obligation unless the judgment is

previously satisfied."

Section 5. Ssection 25-13-101, MCA, is amended to read:
"25-13-101. Time limit For issuing execution. (1) @he

Except as provided in_subsection (2), the party in whose

Eavor the judgment is given may, at any time within 6 years
after the entry thereof, have a writ of execution issued for

its enforcement.

{2} When the judgment is for the payment of child or

-6~ HB 335
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gspousal support, the party in whose favor the judgment is

given may, at any time within 10 years after the termination

of the support gbligation, have a writ of execution issued

for its enforcement."

Section 6. Ssection 27-2-201, MCA, is amended to read:

"27-2-201. Actions upon judgments. {1} The Except as

provided in_ subsection (3}, the period prescribed for the

commencement of an action upon a judgment or decree of any
court of record of the United Statea or of any state within
the United States is within 10 years.

{2) The period prescribed for the commencement of an
action upon a judgment or decree rendered in a court not of
record is within 5 years. The caude of action is deemed
congidered, in such that case, to have accrued when final
judgment was rendered.

{3) The period prescribed for the commencement of an

action to collect past—due child or. spousal support that has

accrued after October 1, 1993, under an order entered by a

court of record or administrative authority i within_ 10

years of the termination of support obligation."

Section 7. Section 27-2-211, MCA, is amended to read:

»27-2-211. Actions to enforce penalty or forfeiture or
other statutory liability. (1) Within 2 years is the pericd
prescribed for the commencement of an action upon:

fa) a statute for a penalty or forfeiture when the

-7- HB 1335
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action is given to an individual or to an individual and the
state, except when the statute imposing it prescribes a
different limitation;

{b) a statute or an undertaking in a criminal action
for a forfejture or penalty to the state;

{c) a liability created by statute other than:

{i} a penalty or forfeiture; or

(ii) a statutory debt created by the payment of public
assistance.

(2) The period prescribed for the commencement of an
action by a municipal corporation for the violation of any
city or town ordinance is within 1 year.

{3) Notwithstanding any other provision of this
chapter, actions against directors or stockholders of a
corporation to recover a penalty or forfeiture imposed or to
enforce a liability created by law must be brought within 3
years after the discovery by the aggrieved party of the
facts upon which the penalty of forfeiture attached or the
liability was created.

{4) Unless fraud is involved or unless a support

obligation hag been entered, an action to enforce a

statutory debt created by the payment of public assistance
must be brought within 5 years from the date the debt
arises. If fraud is invelved, an action must be brought

within 5 years of the discovery of the fraud. If a support
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obligation has been entered, an action must be brought

within 10 years of the termination of support obligation."

Section B. section 40-4-204, MCA, is amended to read:
"®40-4-204. Child support -- ordera to address health
insurance -- withholding of c¢hild support. (1) In a
proceeding for disscolution of marriage, legal separation,
maintenance, or child support, the court shall order either
or both parents owing a duty of support to a child toc pay an
amount reasconable or necessary for his the child's support,
without regard to marital misconduct,
(2) The court shall congider all relevant factors,
including:
(a) the financial resources of the child;
{b) the financial resources of the custodial parent;
{c) the standard of living the ¢hild would have enjoyed
had the marriage not been dissolved;
(d) the physical and emotional condition of the c¢hild
and his the child's educational and medical needs;
(e} the financial resources and needs of the
noncustodial parent;
(Y the age of the child;
{g) the cost of day care for the child;
{h) any custody arrangement that is ordered or decided
upon; and

{i) the needs of any person, other than the child, whom
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either parent is legally obligated to support.

(3) {a) whenever a court issues or modifies an order
concerning child support, the court shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and rehabilitation services
pursuant to 40-5-209, unless the court finds by clear and
convincing evidence that the application of the stindards
and guidelines is unjust to the child or to any of the
parties or is inappropriate in that particular case,

{(b) If the court does not apply these standards and
guidelines to determine child support, it shall state its
reasons for finding that the application of sueh the
standards and guidelines is unjust to the child or a party
or is inappropriate in that particular case.

{c) If the court does not order a parent owing a duty
of support to a child to pay any amount for the child's
support, the court shall state its reasons for not ordering
child support.

(4) Each district court judgment, decree, or order
establishing a final child support obligation under this
title and each modification of a final order for child
support must include a provision addressing health insurance

coverage in the following cases:

(a) If either party has available through an employer

-lo- HB 315
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or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment,
decree, or order may contain a provision requiring that
caoverage for the child or children be continued or obtained.

(b} In the event that health insurance required in a
child support judgment, decree, or order becomes unavailable
to the party who is to provide it, through loss or change of
employment or otherwise, that party must, in the absence of
an agreement to the contrary, obtain comparable insurance or
request that the court modify the requirement,

{c) All temporary child support orders must contain a
provision requiring the party who has health insurance in
effect for the child or children of the parties to continue
the insurance coverage pending final disposition of the
case.

(d) The parties may by written agreement provide E&r
the health care coverage required by this section, subject
toe the approval of the court.

{e) Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

{5) (a) Unless the court makes a written exception

under 40-5-315 or 40-5-411! and the exception is included in
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the support order, a support obligation established by
judgment, decree, or order under this section, whether
temporary or final, and each modification of an existing
support obligation wunder 40-4-208 must be enforced by
immediate or delinguency income withholding, or both, under
Title 40, chapter 5, part 3 or 4. A support order that omits
the written exceptions provided in 40-5-315 or 40-5-411 or
that provides for a payment arrangement inconsistent with
this section is nevertheless subject to withholding for the
payment of support without need for an amendment to the
support order or for any further action by the court.

{b) If an obligor is exempt from immediate income
withholding, the district court Jjudgment or order must
include a warning statement that if the obligor is
delinquent in the payment of support, the obligor's income
may be subject to income withholding procedures under Title
40, chapter 5, part 3 or 4. Failure to include a warning
statement in a judgment or order does not preclude the use
of withholding procedures.

{c) After October 1, 1993, if a support order subject

to income withholding is expressed in terms of a monthly

obligation, the order may be annualized and withheld on a

weekly or biweekly basis, corregponding to the cobligor's

regular pay period.

(6) For the purposes of income withholding under

-12- HB 335
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subsection (5), every district court judgment, decree, or
order that establishes or modifies a child support
obligation must include a provision requiring the parent
obligated to pay support to inform the court and, if the
department of social and rehabilitation services is
providing services under Title IV-D of the Social Security
Act for the enforcement of the judgment, decree, or order,
the department, of the following:

{a)} the name and address of the parent’s current
employer;

(b) whether the parent has access to health insurance
through an employer or other group; and

{c) if insurance coverage is available, the health
insurance policy information.

{7) If the department of social and rehabilitation
services is providing or later provides support enforcement
gervices under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a ptatement providing that the noncustodial parent,
without further order cof the court, is required to obtain
and maintain health insurance coverage as provided in
40-5-208. Failure to include a warning statement in the
judgment or order does not preclude the imposition of
sanctiona under 40-5-208.

{8) Each district court judgment, decree, or order
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establishing a final <child support obligation under this
part and each modification of a final order for child
support must contain a statement that the aorder is subject
to review and modification by the department of seccial and
rehabilitation services upon the request of the department
or a party under 40-5-271 through 40-5-273 when the
department is providing services under Title IV-D of the
Social Security Act for the enforcement of the order.

{9) child support ordered on behalf of a minor c¢hild

must be paid to:

{(a) the legal custodian of the minor child;

{b) (i) any other person, organization, or agency

having legal physical custody of the minor c¢hild under a

legal assignment of rights; or

{ii) the court for the benefit of the minor child;

(¢) any other person or agency designated as caretaker

of the minor child by agreement of the legal custodian; or

(d) any assignee or other person, organizatien, or

agency authorized to receive or collect child support.”

Section 9. section 40-5-118, MCA, is amended to read:
“40-5-118. State information agency. (1) The state
department of social and rehabilitation services is
designated as the state information agency under this part.
{2} It shall:

{a) compile a list of the courts and their addresses in

~14- HB 315
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this state having jurisdiction under this part and transmit
it to the state information agency of every other state
which that has adopted this or a substantially similar laws;
and Hpen-the-adjournment-of-each-sessien-of-the--tegistature
the-agency—ahaii—distribute-eopies-ef—any-amendments—ée—this
part-—and--a--statement-of-their-effective-date-to-ati-other
state-information—agenctess

{b) maintain a regiéter of 1lists of courts received

from other states and tranamit furnish, upon request, copies

thereof of the 1list promptly to every court in this state
having jurisdiction under this party—and.
tey--forward-to--the-—court--sn--this--state--which--has
jurisdietion—-over--the--obtigor--or-his-property-petitionss
ecertificatesy-and-copies-ef-the--reciprocai-—-enforcement--of
support——ack-it-receives-from-courts-er—infermatiton-agencies
of-other—statess
t3y--if-che~-state-information-agency-does-not--know--the
location-~-of-the-obliigor-or-his-preperty-in-the-state—-and-no
atate-locarion-service-is-avaiiabley-it-shaii-use-aii--means
at--its--disposai--to-obtain-this-infarmatisny-incinding-the
examination-of-offictat--records--in—-che--state--and--other
sources---such-—-as——-teiephone——directoriesy--reat--property
records;-vitat-statistics-recordsy-police-recordsyr—-requests
for--the--name--and--addresn--from-empioyers-who-are-abie-or

willing-to--coesperatey--records--ef--moter--vehicie--iicense
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officesr--requests—-made--to--the-tax-offices-both-state-and
federat-where——such--offices--are--abie--to--cooperatesr——and
requestas--made--to-—the--sccial--seecurity-——administration-as
permitted-by-the-Social-Security-Acty-as-amended:
t4}--After-the-deposit-of-three-copies-of--the--petition
and--certificate--and-one-copy-of-the-reciprocat-enforcement
of-support-act-of-the-initiating-state-with-the-cierk-of-the
appropriate-courty—if-the-state-informatien-agency-knows—-or
beiieves-—that--the--prosecuting-atterney-is-not-prasecuting
the-case-diligentiy;-te-shati-inferm--the--attorney--general

who-may-undertake-the-representationz"

Section 10. Section 40-5-201, MCA, is amended to read:

*40-5-201. Definitions. As used in this part, the
following definitions apply:

{1) "Rlleged father" means a man who is alleged teo have
engaged in sexual intercourse with a child's mother during a
possible time of conception of the child or a man who is
presumed to be a child's father under the provisions of
40-6-105.

(2) (a} *"Child" means any person under 18 years of age
who is not otherwise emancipated, self-supporting, married,
or a member of the armed forces of the United States, any

person under 19 years of age and still in high school, or,

any pergon who is mentally or physically incapacitated if

the incapacity began prior to the person's 18th birthday and

~16- HB 335



[ I TV N

[- )

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0335/02

for whom:
tay{i) support rights are assigned under 53-2-613;
tb}{ii) a public assistance payment has been made;
tey(iii) the department is providing support enforcement
services under 40-5-203: or
t4¥(iv) the department has received a referral for
interstate services from an agency of another state under
the provisions of the Uniform Reciprocal Enfofcement of
Support Act or under Title IV-D of the Social Security Act.

(b} Child may not be construed to limit the ability of

the department to enforce a support order according to its

terms when the order provides for support to extend beyond

the child's 18th birthday.

(3) “"Department” means the department of social and
rehabilitation services.

{(4) "Director” means the director of the department of
social and rehabilitation services or his the director's
authorized representative.

{5) "Guidelines"™ means the child support guidelines
adopted pursuant to 40-5-209.

{6) "Hearing officer" or "hearing examiner" means the
hearing officer appointed by the department for the purposes
of this chapter,

{7) "Need" means the necessary costs of food, clothing,

shelter, and medical care for the support of a child or
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children,

(8) “Obligee" means:

(a) a person to whom a duty of support is owed and who
is receiving support enforcement services under this part;
or

{b) a public agency of this or another state having the
right to receive current or accrued support payments.

(9) “Obligor" means a person, including an alleged
father, who owes a duty of support.

{10) "Parent" means the natural or adoptive parent of a
chilad.

{11) “Paternity blood test” means a test that
demonstrates through examination of genetic markers either
that an alleged father is not the natural father of a child
or that there is a probability that an alleged father is the
natural father of a child. Paternity blood tests may include
but are not limited to the human leukocyte antigen test and
DNA probe technology.

{12) *Public assistance"” means any type of monetary or
other assistance for a child, including medical and foster
care benefits. The term includes payments to meet the needs
of a relative with whom the child is living, 1if assistance
has been furnished with respect to the child by a state or
county agency of this state or any other state.

{13) "Support debt" or "support obligation" means the
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amount created by:

{a}) the failure to provide support to a child under the
laws of this or any other state or a support order; or

{b} a support order for spousal maintenance if Lhe
judgment or order requiring payment of mwmaintenance also
contains a judgment or order requiring payment of child
support for a child of whom the person awarded maintenance
is the custcdial parent.

(l14) "Support order™ means an order providing a
determinable amount for temporary or final periodic payment
of funds for the support of a child, that is issued by:

{a) a district court of this state;

(b} a court of appropriate Jjurisdiction of another

state, Indian tribe, or foreign country;

{c) an administrative agency pursuant to proceedings

under this part; or

(d3) an administrative agency of another state, Indian

tribe, or foreign country with a hearing function and

process similar to those of the department under this part.
(15) "IV-D" means the provisions of Title IV-D of the
Social Security Act and the regulations promulgated
thereunder.”
Section 11. Section 40-5-202, MCA, is amended to read:
"40-5-202, Department of social and rehabilitation

services -- powers and duties regarding collection of
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support debt. {1) The department may take action under the
provisions of this part, the abandeonment or nonsupport
statutes, the Uniform Parentage Act established in Title 40,
chapter 6, part 1, and other appropriate state and federal
Statutes to ensure--that--the--parent--or--other--person
responsiblie-pays-for-the-cares;-suppsrtry-or-maintenance-of--a

chiid provide IV-D services if the department:

(a) receives a referral from the department of social
and rehabilitation services or the department of family
services on behalf of the child;

{b) is providing <child support enforcement services
under 40-5-203; or

(c) receives an interstate referral, whether under the
Revised Uniform Reciprocal Enforcement of Support Act or an
interstate action by a Title IV-D agency of another state.

(2) *f--the--department--is——previding--chiid---support
enforcement--services--fer——g--chitd--under--ethia--party-the
deparement-becomes-truscee-of-any-cause--af-—action--of-—~the
chitd--or-the-obiigqee-ta-recover-support-due-to—the-chitd-or
obligee-from-the--obiigors-~Fhe--department—-may--bring--and
maintain--the--action-—-in-its-own-name-or-in-the—name-of-the

oabiigees A verified statement, filed by the department, that

it is providing gervices is prima facie evidence of its

authority to act. The department may initiate, participate

in, or exercise any remedy available in a judicial or an
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administrative action on the same basis as any other party.

(3) The department has the power of attorney to act in
the name of any obligee to endorse and cash any and all
drafts, checks, money orders, or other negotiable
instruments received by the department on behalf of a child.

{4) PFPor-purposes-of-prosecuting-any-civit--action;—-che
department--is—-a--reai-party-in-interese-if-it-is-providing
chiid-support-enforcement——services—-under--this--parts The

department is a party to and must be afforded notice and an

opportunity to participate in any proceeding relating to

paternity or to the establishment, enforcement, or

modification of a support obligation, whether initiated by

the obligee, the obligor, or the child. Ne-—-obiigee A

recipient of services may not act to prejudice the rights of

the department while sueh the services are being provided.
{8} If child support enforcement services are being or

have been provided under this part, ne an agreement between

any obligee and any obligor either relieving an obligor of

any duty of support or purporting to settle past, present,

" or future support obligations either as settlement or

prepayment may not act to reduce or terminate any rights of
the department to recover from the obligor for support debt
provided unless the department has consented to the
agreement in writing.

{6} The department may petition a court or an
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administrative agency for modification of any order on the
same basis as a party to that action is entitled to do.

(7) The department is subrogated to the right of the
child or obligee to maintain any civil action or execute any
administrative remedy available under the laws of this or
any other state to collect a support debt. This right of
subrogation is in addition to and independent of the
assignment under 53-2-613 and the support debt created by
40-5-221.

{8) If public assistance is being or has been paid, the
department is subrogated to the debt created by a support
order and any money judgment is considered to be in favor of
the department, This subrogation is an addition to any
assignment made under 53-2-613 and applies to the lesser of:

(a) the amount of public assistance paid; or

{(b) the amount due under the support order.

{9) The department may adopt and enforce the rules
necessary to carry out the provisions of this part.

{10) The department, for the purposes mentioned in this
part, through its director or the director's authorized
representatives, may administer oaths to certify official
acts and records, issue subpoenas, and compel witnesses and
the production of books, accounts, documents, and evidence.

(1) When a person is required to give notice to, serve,

ar provide a written response to the department in a
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proceeding concerning the establishment or enforcement of

child support, the notice, service, or response must be made

to the department's child gupport enforcement division.”

Section 12. section 40-5-206, MCA, is amended to read:
*40-5-206. Central unit for information and
administration —— cooperation enjoined -- awvailability of
records. (1) The department shall establish a central unit
to serve as a registry for the receipt of information, for
answering interstate inquiries concerning deserting parents,
for receiving and answering requests for information made by
consumer reporting agencies under 40-5-261, to coordinate
and supervise departmental activities in relation to
deserting parents; and to assure effective cooperation with
law enforcement agencies.

{2) If services are provided to a child under this

part, the department may reguest and, notwithstanding any

statute making the information confidential, all state,

county, and city agencies, officers, and employees and,

EXCEPT A5 PROVIDED 1IN SUBRSECTION (6), all corporations,

partnerships, associations, organizations, or individuals

doing business in_the state must provide on request any

information, if known, concerning the-iocationy—incemer-and
msseta-of an obligor, including:
(a)_name;

{b) address of obligor's residence;
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{c) date of birth;

{(d) social security number:

(e} wages or other income;

() number of Qependents claimed for state and federal

income tax withholding purposes;

fg} name and address of employer:

{h) name and address of any financial insgtitution

maintaining an account for the obligor;

{i} account number, account balances, account type, and

the name wunder which the obligor has an interest in_an

account or deposit with a financial inatitution;

(3) address of any real property owned by the obligor;

and

{k) any other asset in which the obligor may have an

interest, including the extent, nature, and value of the

interest.

(3) Execept--as--pravided--in-40-5-26i-and-rules—-adopted
under-46-5-2627y-any-—-recards--establishad-—pursuant--to-—the
provisiens--of--this--section-—-are——avaiinble--onty--to--the

deparementy A person who knowingly fails or refuses to

provide information or who knowingly provides false ar

incorrect information concerning an obligor, in response to

a request by the department, is subject to citatien for

contempt under the provisions of this part.

(4) Any information obtained by the department during
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the course cof a child support investigation that is

confidential at the source must be treated by the department

as confidential and must be safeguarded accordingly.

(5) Use or disclosure of information obtained by the

department from confidential sources of and information

maintained by the department in its records, including the

names, addresses, and social security numbers of obligors

and obligees, is limited to:

(a) purposes directly related to the ‘provision of

services under this chapter:

{b} county attorneysy and courts having jurisdiction in
support and abandonment proceedings or actions or agencies
in other states engaged in the enforcement of support of
minor children as authorized by the rules of the department
and by the provisions of the federal Social Security Act;
and

(c) any other use permitted or required by the federal

Social Security Act.

{6) IF A FINANCIAL INSTITUTION DEFINED IN 31-1-111 AS A

REGULATED LENDER POSSESSES INFORMATION DESCRIBED IN

SUBSECTION (2)(I), (2){J), OR {2)(K} THAT RELATES TO A

PERSON WHO IS THE SUBJECT OF AN INQUIRY BY THE DEPARTMENT,

THE FINANCIAL INSTITUTION NEED ONLY TELL THE DEPARTMENT THAT

IT POSSESSES INFORMATION THE DEPARTMENT SEEKS. THE

DEPARTMENT MAY APPLY FOR AN INVESTIGATIVE SUBPOENA  UNDER
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46-4-301, STATING 1IN THE PROSECUTOR'S AFFIDAVIT IN SUPPORT

OF THE SUBPOENA THAT ASSETS OR RESOQURCES OF THE OBLIGOR DO

OR MAY EXIST AND THAT THE ADMINISTRATION OF JUSTICE REQUIRES

THE FINANCIAL INSTITUTION TO DISCLOSE THE INFORMATION."

Section 13. section 40-5-208, MCA, is amended to read:

"40-5-208. Medical support -- obligation enforcement ——
sanctions. (1) {a} 1In any proceeding initiated pursuant to
this part to establish a child support order, whether final
or temporary, and in each modification of an existing order,
the department shall require the obligor to obtain and
maintain health insurance coverage for each child if health
insurance coverage is available through the obligor's
employment or other group health insurance plan. The order
or modification of an order must include a statement that
the.insurance must be obtained and maintained whenever the
department is providing support enforcement services and
that the failure to do so may result in the imposition of
sanctions under this section.

(b) If the support order or modification of an order
does not include a provision requiring the obligor to
provide health insurance coverage [or a child, upon notice
to the obligor that the child is receiving support
enforcement services under Title IV-D of the Social Security
Act, the obligor shall obtain and maintain health insurance

coverage as provided for in subsection {1)(a). This
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insurance is in addition to:

(i) an order requiring the obligee to maintain health
insurance coverage;

(ii) an agreement that the obligee will maintain health
insurance coverage; or

{iii}) a failure or omission of the court order or
modification of an order to require health insurance
coverage.

(2) {a) If the department is providing child support
enforcement services and the obligor is required by an
existing district court order or an administrative order
under this section to provide health insurance coverage for
a child, the department shall also enforce the health
insurance obligation.

(b) To ensure that health inpurance coverage is
available for the child, the obligor, upon written request
by the department, shall provide the name of the insurance
carrier, the policy identification name and number, the
names of the persons covered, and any other pertinent
information regarding coverage.

(3) (a) The department may issue a notice commanding
the obligor to appear at a hearing held by the department
and show cause why a sum of not more than $100 should not be
assessed Ffor each month health insurance coverage is not

secured or maintained 1if the department determines an
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obligor has failed to:

(i) obtain or maintain health insurance coverage as
required under this section; or

(ii) provide information required under this section.

(b) If the department finds, after hearing or the
obligor's failure to appear, that health insurance coverage
has not been obtained or maintained or that the obligor has
Eailed to provide the information required, the department
may assess against the obligor not more than $100 for each
month health insurance coverage has not been obtained or
maintained or for each month information has not been
provided. Sueh The amounts may be enforced by any
administrative remedy available to the department for the
enforcement of child support obligations, including warrant
for distraint provided for in 48-5-24% 40-5-247 and income
withholding provided for in Title 40, chapter 5, part 4.

(4) The health insurance coverage must be provided
under this section even though it may reduce the amount of
the child support cobligation or reduce the obligor's ability
to pay child support as required.

(5) Any amounts collected pursuant to this section must
be returned to the general fund to help offset expenditures

for medicaid.”

Section 14. section 40-5-210, MCA, is amended to read:

"40-5-210. Standardized fee schedule -- rules. {l) The
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department shaii-by-rmie-estabiish-a--standardirzed--scheduie
af--fees-—-for--the-——recovery-—of-——adminiatrative—-costa-—-and
expenses——of—-chitd--support——-enforcement-—-Phe--feea-may-he
recovered-frem——an——ebiigor--if-—the--obiigoris—-fatiure--or
sefusal--to—-support--a--chiid--makes--tt--necessary-for-the
department-to-provide--child--support--enforcement--services
under-this-partv-Ffhe-fees-must-be-¢coemmensurate—with-costs-or
an——average--of--the--expenditures—-related--to-—-apecific-or

routine-activieies may charge an application fee to each

person applying for services under 40-5-203, except that the

fee may not be charged to persons who receive continuing

services under 40-5-203(3). The application fee may he:

(a) a flat dollar amount; or

{b) an amount based on a sliding fee schedule that is

based on the applicant's income level.

{(2) The department may charge a handling fee for each

payment of support collected on behalf of any obligee who is

not a recipient of public assistance. The department may

withhold the fee Erom the support payment before

distribution to the obligee.

{31) The department may charge an obligor a late payment

fee for each late payment of support collected on behalf of

any obligee who is not a recipient of public assistance,

{(4) The department may establish a fee schedule in

order to recover costs and expenses in excess of the
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application, handling, and late fees. The fees must be

commensurate with costs or an average of the expenditures

related to specific or routine activities.

{a) The department shall develop procedures for

determining whether it is appropriate for either the obligor

or the obligee to be responsible for payment of the fee. In

developing the procedures, the department shall consider

federal requlations promulgated under Title IV-D of the

Social Security Act.

(b)t2¥ In an action to establish paternity or to
establish or enforce a ¢hild support cobligation, whether in
district court or by administrative process, the department
must be awarded costs in the amount established in the fee
schedule as part of any judgment, decree, or order in--which
whenever the department:

(i) is the a prevailing party in the action; or

(ii) is not a party but incurs expenses and costs

related to the action,

t3}--Pees-awarded-under-this-section-are-in--the--nature
cf-ehitd-support-and-are-cotiectibie-in-the-same-manner-as-n
Support--orders-Phe-fee-award-may-be-cotiected-separately-or
added-to-and-cotiected-with-any-batance--due--on--a--support
debt

t4)-—Eotiection--vf--a--fee--award--may-—not--reduece-any

current-child-suppert-payment-dus-the-obitgeas
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t5)y--Arrearage-amounts-cetiseted-that-inciunde-a-fee-muas
be-attocated-an-foriowss

tay——f-the-obiigee-is-a-reciprent-of-pubiic-assistances
the-amount-must-be-ailecated-first-to-satisfy-the-fees

tby-~3f--the--oblitgee-—is--not--a--recipient—-of—-publie
assistance;—the-first-104-of-each-amount-ecotiected-—must—-be
aliocated-to-satisfy-the-fees

{5} The department may collect the fees awarded under

this éection by one of the following means:

{(a) if the fee is owed by an obligar, the fee may be:

{i) collected through any remedy available toc the

department for the ccllection of child support arrearages;

or

{ii) deducted from any payments made by the obligor

before the payment is distributed to the obligee. Credit for

the payment must be reduced by the amount of the deduction

for the fee. The deduction for fees may not reduce any

current support due to the obligee. The deduction for a late

payment fee may not reduce any current or past-due support

due to the obligee.

(b) if the Ffee is owed by the obligee, the fee may be

collecteq separately through any remedy available to the

department for the collection of child support or the

department may withhold the fee amount out of any bpayment

collected on behalf of the obligee, The obligor must receive
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full credit for the payment as if the withholding of fees

did not occur.
(6) The department, upon a showing of necessity, may
waive or defer any fee assessed under this section.

(7) The department may adopt rules necessary to

implement fee schedules under this section.

(8) The department may retain any fees collected under

this section to help offset administrative costs and

expenses of operating the child support enforcement program.

For this purpose, the fees are statutorily appropriated as

provided in 17-7-502.,"

Section 15. section 40-5-224, MCA, is amended to read:

"40-5-224. Pinding of support 1liability based upon
payment of public assistance -- warrant for distraint —-
bond to release warrant —-- action to collect. {1) If the
department reasonably believes that the obligor is not a
resident of this state or is about to move from this state
Or has cencealed-himself hidden, absconded, absented-himseif
or left, or has removed or is about to remove, secrete,
waste, or otherwise dispose of property which that could be
made subject to collection action to satisfy the support
debt, the department may issue a warrant for distraint
pursuant to 46-5-24% 40-5-247 during the pendency of the

fair hearing or thereafter after the hearing, whether or not

appealed. No-further Further action may not be taken on the
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warrant until final determination after fair hearing or
appeal., The department shall make and file in the record of
the fair hearing an arffidavit stating the reasons upon which
the belief 1g founded. The obligor may furnish a bond, not
to exceed the amount of the support debt, during pendency of

the hearing or thereafter after the hearing, and in such

that case warrants issued must be released. If the decision
resulting from the hearing is in favor of the obligor, all
warrants issued must be released.

(2) The department may commence action under the
provisions of this part to collect the support debt on the
date of issuance of the decision resulting from the
hearing."

Section 16. Section 40-5-226, MCA, is amended to read:

“40-5-226. Adminigtrative hearing —- nature —— place —-
time -- determinations -- failure to appear -- entry of
final decision and order. (1) The administrative hearing is
defined as a “"contested case".

(2) At the discretion of the hearing officer, the
administrative hearing may be held:

(a) in the county of residence oOr other county
convenient to the cbligor or obligee; or

{b) in the county in which the department or any of its
offices are located.

{3) If a hearing is requested, it must be scheduled
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within 20 days.

{4) The hearing officer shall determine the liability
and responsibility, if any, of the obligor under the notice
and shall enter a final decision and order in accordance
with sueh the determination.

{5} If the obligor fails to appear at the hearing or
fails to timely request a hearing, the hearing officer, upon
a showing of valid service, shall enter a decision and order
declaring the amount stated in the notice to be final.

(6) In a hearing to determine financial responsibility,
the monthly support responsibility must be determined in
accordance with the evidence presented and with reference to
the scale of suggested minimum contributions under 40-5-214.
The hearing officer is not limited to the amounts stated in
the notice.

(7) HWithin 20 days of the hearing, the hearing officer
shall enter a final decision and order. The determination of
the hearing officer constitutes a final agency decision,
subject to judicial review under 40-5-253 and the provisions
of the Montana Administrative Procedure Act.

{8) A support order entered under this part must
contain a statement that the order is subject to review and
modification by the department upon the request of the
department or a party under 40-5-271 through 40-5-273 when

the department is providing services under IV-D for Lhe
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enforcement of the order.

{9) A support debt determined pursuant to this section
is subject to collection action without further necessity of
action by the hearing officer.

{10) A support debt or a support responsibility
determined under this part by reason of the obligor's
failure to request a hearing under this part or failure to
appear at a scheduled hearing may be vacated, upon the
motion of an obligor, by the hearing officer within the time
provided and upon a showing of any of the grounds enumerated
in the Montana Rules of Civil Procedure.

.{11) Unless the hearing officer makes a written
exception under 40-5-315 or 40-5-411 and the exception is
included in the support order, every order establishing a
child support obligation, whether temporary or final, and
each modification of an existing child support order under
this part is enforceable by immediate or delinguency income
withholding, or both, under Title 40, chapter 5, part 4. A
support order that omits that provision or that provides for
a payment arrangement inconsistent with this section is
nevertheless subject to withholding for the payment of
support without need for an amendment of the support order
or for any Eurther action by the hearing officer.

(12) Por the purposes of income withholding provided for

in subsection (11), whenever the department establishes or
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modifies a child support obligation, the department's order
must include a provision requiring the obligor, for as 1long
as the department is providing support enforcement services,
to keep the department informed of the name and address of
the obligor's current employer, whether the obligor has
access to health insurance through an employer or other
group, and, if so, the health insurance policy information.

{13} The hearing officer may:

(a) compel obedience to the hearing officer's orders,

judgments, and process and to any orders issued by the

department, including income-withholding orders issued

pursuant to 40-5-415;

{(b) compel the attendance of witnesses at

administrative hearings;

{c} compel obedience of subpoenas for paternity blood

tests;

{(d) compel the production of accounts, boocks,

documents, and other evidence; and

(e) punish for civil contempt. Contempt authority does

not prevent the department from proceeding in accordance

with the provisions of 2-4-104.

{14) A contempt occurs whenever:

{a}) a person acts in disobedience of any lawful order,

judgment, or process of the hearing officer or of the

department;
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(b)) a persaon compelled by subpoena to appear and

tegtify at an administrative hearing or to appear for

genetic paternity tests fails to do so:

(c) a person compelled by subpoena duces tecum to

produce evidence at_ an administrative hearing fails to do

§0;

{d) an cobligor or obligee subject to a discovery order

issued by the hearing officer fails to comply with discovery

requests; or

{e) a_ payor under an order to withhold issued pursuant

to 40-5~415 fails to comply with the provigions of the

order. In the case of a payor under an income-withholding

order, a _separate contempt occurs each time income 18

required to be withheld and paid to the department and the

payor fajils to take the required action,

(15) An affidavit of the fFacts constituting a contempt

must be submitted to the hearing officer, who shall review

it to determine whether there ijg cause to believe that a

contempt has been committed. If cause is found, the hear ing

officer shall issue a citation requiring the alleged

contemnor to appear and show cause€ why the alleged contemnor

should not be determined to be in contempt and required to

pay a penalty of not more than $500 for each count of

contempt. The citation, along with a copy of the affidavit,

must be served upon the alleged contemnor either by personal
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service or by certified mail. All other interested persons

may be served a copy of the citation by first-class mail.

{l6) At the time and date set for hearing, the hearing

officer shall proceed to hear witnesses and take evidence

regarding the alleqed contempt and any defenses to the

contempt. If the alleged contemnor fails to appear for the

hearing, the hearing may proceed in the alleqed contemnor's

absence. If the hearing officer finds the alleged contemnor

in contempt, the hearing officer may impose a penalty of not

more than $500 for each count found. The hearing officer's

decision constitutes a final aqency decision, subiect to

judicial review under 404-5-253 and subject to the provisions

of Title 2, chapter 4.

{17) An amount imposed as a penalty may be collected by

any remedy available to the department for the enforcement

of child support obligations, including warrant for

digstraint pursuant to 40-5-247, income withholding pursuant

to Title 40, chapter 5, part 4, and state debt offset,

pursuant to Title 17, chapter 4, part 1. The department may

retain any penalties collected under this section to offset

the ceatg of administrative hearings conducted under this

chapter.

{18) The money collected as a penalty under this section

is statutorily appropriated, as provided in 17-7-502, to the

department to help offget expenditures for administrative
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hearings conducted under this chapter.”

Section 17. Ssection 40-5-227, MCA, is amended to read:

"40-5-227. Piling and docketing of final orders -—-
orders effective as district court decrees. (1) An abstract
of any final administrative order under this chapter may be
filed in the office of the clerk of the district court of
any county of Montana. The order, if approved, must be
docketed in the judgment docket of the district court. The
properly filed and docketed order has all the force, effect,
and attributes of a docketed order or decree of the district
court, including but not 1limited to lien effect and
enforceability by supplemental proceedings, writs of
execution, and contempt of court proceedings.

(2) A final administrative order that determines and
sets periodic support payments in the absence of a district
court order, when filed and docketed under this section, may
be modified by a district court order only as to
installments accruing after actual notice to the parties of
any motion for modification. The standard for any--sueh a
modification is that set forth in 40-4-208.

(2) The department may issue a warrant for distraint
baged upon a properly filed and docketed order pursuant to
46-5-24% 40-5-247."

Section 18. section 40-5-232, MCA, is amended to read:

"40-5-232. Establishment of paternity -- notice of
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pafernity determination ~- contents. (1) When the paternity
of a child has not been legally established under the
provisions of Title 40, chapter 6, part 1, or otherwise, the
department may proceed to establish paternity under the
provisions of 40-5-231 through 40-5-237. An administrative
hearing held under the provisions of 40-5-231 through
40-5-237 is a contested case within the meaning of 2-4-102
and is subject to the provisions of Title 2, chapter 4,
except as otherwise provided in 40-5-231 through 40-5-237.

(2) It is presumed to be in the best interest of a
child to legally determine and establish hts paternity. A
presumption under this subsection may be rebutted by a
preponderance of the evidence.

(3) 1In any proceeding under 40-5-231 through 40-5-237,
if a man acknowledges his paternity of a child in writing
and such the acknowledgment is filed with the department,
the department may enter an order establishing legal
paternity. An acknowledgment is binding on a parent who
executes it, whether or not he the parent is a minor.

(4) The department shall commence proceedings to
establish paternity by serving on an alleged father a notice
of paternity determination. The department may not serve
such the notice unless it has:

(a) a sworn statement from the child's mother claiming

that the alleged father is the child's natural father;
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(b} evidence of the existence of a presumption of
paternity under 40-6-105; or

{(c) any other reasonable cause to believe that the
alleged father is the child's natural father.

(5) Service on the alleged father of the notice of
paternity determination shaii must be made as provided in
40-5-231(2). The notice must include:

(a) an allegation that the alleged father is the
natural father of the child involved;

{b) tge child's name and place and date of birth;

(¢) the name of the child's mother and the name of the
person or agency having custody ot the child, if other than
the mother;

(d) the probable time or period of time during which
conception took place;

{e) a statement that if the alleged father fails to
timely deny the allegation of paternity, the guestion of

paternity may be resolved against him the alleqed father

without further notice;
(E) a statement that if the alleged father timely
denies the allegation of paternity:

(i) he the alleged father is sBubject to compulsory

blood testing:
{ii) a blood test may result in a presumption of

paternity; and
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(iii) he-may--request--a--triat--in--district——couret-—to
determine-paternity-before-the-final-administrative-decision

¢ms—-—-made upon receipt of the blood test results, if the

alleged father continues to deny paternity, the alleged

father may request the department to refer the matter to

district court for a determination of paternity.

{6) The alleged father may file a written denial of
paternity with the department within 20 days after service

of the notice of paternity determination.

(7) When there is more than one alleged father of a
child, the department may serve a notice of paternity
determination on each alleged father in the same
consolidated proceeding or in separate proceedings. Failure
to serve notice on an alleged father dees not prevent the
department from serving notice on any other alleged father
of the same child."

Section 19. Section 40-5-242, MCA, is amended to read:

"40-5-242. ¢€ivit Notice of gsupport lien -- civil

liability upon failure to honor support lien or to comply

with warrant or-to-honor-assignment-of-wages for disktraint.

(1) The department may, abt any time after asserting a

support lien, gerve a notice of the lien on any person,

firm, corporation, association, or political subdivision or

department of the state in possession of any real or

personal property that is due, owing, or belonging to an
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obligor. For this purpose, personal property includes the

obligor's share of a decedent's estate, workers'

compensation benefits, and any proceeds or potential

proceeds from suits at law,

{2) Except as provided in subsection {3}, A a persony

firm7--corporationy--associationy--potiticat-subdivisiony-or

department--of--the--state or entity is liable to the -

department in an amount equal to 100% of the value of the a
support debt--that--is--the--basis--of--the--distraint--—-or

assignment--of--wages lien or wacrrant for distraint or the

value of the-distrained real or personal property subject to

a support lien or distrained by a warrant for distraint,

whichever is leas, together with costs, intereat, and
reasonable attorney fees, if the person or entity:

t1}--fails——or--refuses--te-deliver-praperty-pursaant—to
the-arder;

t2¥(a) pays over, releases, sells, transfers, or
conveys real or personal property subject to a support lien,
to or Ffor the benefit of the obligor, after the person or
entity receives actual notice of filing of the support lien;
or

t3¥(b) fails or refuses to surrender upon ~ demand

property distrained--under--48-5-24% of an obligor when

presented with a warrant for distraint by a sheriff or

levying officer under the provisions of 40-5-247c-er,
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t4y--faits-or-refuses-to-honor-an--assignment--of--wages
presented-by-the-deparements

(3) A person or entity is not liable to the department

under this section when:

(a) a written release or waiver of the support lien or

warrant for digtraint issued by the department has been

delivered to the person or entity;

{b) a determination has been made in an adjudicative

preceeding, either administrative or judicial, that a

support lien does not exist or that the lien has been

satisfied; or

{¢) the property subject to a support lien has been

transferred to, paid over to, or repossessed by a person or

entity holding:

{i) a prior perfected lien;

{(ii}) a mortgage, the proceeds of which were used by the

obligor to purchase real property: or

{iii) a perfected purchase money security interest, as

defined by 30-9-107."

Section 20. section 40-5-247, MCA, is amended to read:

"40-5-247. Piling-warrant-with-ditstrict-conrt-——-effece
of--fiting-————— retease Warrant for distraint -- effect —-
satisfaction of support lien =-- redemption. +3--After

tssuing-a-warranty-the-department-may-£ite-the-warrane——~with

the--cierk—-6f--a—-district—-court--Phe-cterk-shati-fite-the
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warrant—in--the--judgment——dochets--with—-the--name--of-—the
detingquent-obiigoer-iisted-as-the-Judgment-debtor:

t2)--dpon--£iting--the--warrant7;-there-is-a-iien-against
ati-real-and-personal-property--of--the--deiinquent--abltiger
loecated-—in-—the--county—-where-—the--warrant--is-£ited--The
resuiting-iten-is-treated-in-the-same-manner-as--a--property
doecketed-—judgment--tieny-—-and--the--department-—-may-cotieect
detinquent-chiid-suppert-and-enforce-the-tien--in--the--same
manner-as-a-judgment-is-enforceds-Phe-1iien-is-for-the-amount
indicated-on-the-warrant-pius-acerned-interest-frem-the-date
of-the-warrant=

(1) The department may issue a warrant for distraint to

execute support liens established by [section 28 27] or to

enforce and collect any money obligation authorized under

this chapter.

{a) The warrant must be an order, under official seal

of the department, directed to a sheriff of any county of

the state or to any levying officer authorized by law to

enforce a district court judgment. The order must command

the recipient to levy upon and sell nonexempt real and

personal property to satisfy the support lien upon which the

warrant is based.

{b) A warrant must be signed by the director of the

department or the director's designee.

{c) The warrant must be for the amount of the support

—45- HB 31%

SaowN

o W

~]

10
11
12
13
14
15
16
17
is
19
20
21
22
23
24

25

HB 0335/02

lien or the amount of any other money obligation determined

under thig chapter, including interest and fees, if any.

{d) A warrant for distraint has the same effect as a

writ of execution issued by a district court to enforce

money judgments.

t3¥(2) (a} A copy--of--the-fited warrant for distraint
may be sent by the department to the sheriff or autherized

agent levying officer. Upon receipt of a-copy-of the fited

warrant, the sheriff or autherized--agent levying officer

shall proceed to execute upon the warrant in the same mannper
as prescribed for execution upon a judgment.

(b} A sheriff or agent levying officer shall return a

warrant, along with any funds collected, within 90 days of
the receipt of the eepy-of-the warrant.

fc) Funds resulting from execution upon the warrant

must first be applied to the sheriff's or levying officer's

costs, any superior liens, the support lien, or other money

obligation and to any inferior liens. Any amounts in excess

of thie distribution must be paid to the obligor.

ter(d) If the warrant is returned not fully satisfied,
the department has the same remedies to collect the
deficiency as are available for any civil judgment,

(3) A sheriff's or levying officer’'s levy against real

and personal property of the obligor is not limited to

property in possession of persons or other entities given
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notice of a support lien under 40-5-242.

(4) (a) Upon receiving payment in full of the unpaid
chitd-—-support warrant amount plus penalty and fees, if any,
and accumulated interest, the department shall telease the
++em warrant,

{b) Upon receiving partial payment of the unpaid ehtid
support warrant amount or if the department determines that
a release or partial release of the 3iten warrant will
facilitate the collection of the unpaid amount, penalty, and
interest, the department may release or may partially
release the itien--aecqunired--by--fiiing--the warrant for
distraint. The department may release the iien warrant if it
determines that the %ien warrant is unenforceable.

[5) An obligor or other person or entity having an

interest in real or personal property levied upon by a

warrant for distraint at any time prior to sale of the

property may pay the amount of the support lien or other

money obligation and any costs incurred by the sheriff or

levying officer serving the warrant. Upon payment in full,

the property must be restored to the obligor or other person

and all proceedings on the warrant must cease.

(6) An obligor or other person or entity having an

interest in real property levied upon and sold by a sheriff

or levying officer pursuant to a warrant for distraint may,

within 240 days after sale of the property, redeem the
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property by making payment to the purchaser in the amount

paid by the purchaser plus interest at the statutory

interest rate payvable on judgments recovered in the district

court.

{?) At any time after distraint of property under a

warrant for distraint, the department may release all or

part of the seized property without liability if payment of

the support lien or other money obligation is assured or 1if

the action will facilitate collection of the support lien or

other money obligation. The release or return does not

operate to prevent future action to collect the warrant

amount from the same or other property.

{8) The department may issue a warrant for distraint to

collect a support lien or other money obligation under this

section at_ any time within the statutory limitation period

for enforcing and collecting delinguent child support.

£5)(9) The use of the warrant for distraint is not
exclugive, and the department may use any other remedy
provided by 1law for the collection of c¢hild support

amounts."
Seoction 21. Section 40-5-255, MCA, is amended to read:
"40-5-255. Charging off child support debts as
uncollectible. (1) Any support debt due the department from
an obligor, which debt the department determines

uncollectible, may be transferred from accounts receivable
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to a suspense account and cease to be accounted as an asset.
If a warrant for distraint has been filed and the support
debt has subsequently been charged off as uncollectible, the
department shall issue a release of lien.

{2) At any time after 6-years-from-the-date-a-support

debt-was—ineurred 10 yearg from the date of termination of

the support cbligation, the department may charge off as

uncollectible any suppert debt wupon which the department
finds there is no available, practical, or lawful means by
which the support debt may be collected. No--proceedings A
proceeding or action under the provisions of this part may
not be begun after expiration of the 6-year 10-year period
to institute collection of a support debt. Nething-herein
This part may not be construed to render invalid or
nonactionable a warrant for distraint filed-with--the--ecierk

of-court issued by the department prior to the expiration of

the 6é-year )10-year period or an assignment of earnings
executed prior to the expiration of the 6-year l0-year
pericd.”

Section 22. section 40-5-415, MCA, is amended to read:

*40-5-415. Order to withhold income -- rules. (1) When
the requirements of this part have been met, the department
shall serve an order or modification order to withhold and
deliver income upon any payor or combination of payors. The

order must:
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{(a) direct the payor and successor payors to withhold
from the obligor's income each month the amount specified in
the order if sufficient funds are available;

(b) direct the payor to deliver the amount withheld to
the department in the same month in which the funds were
withheld;

{c) state that the order is binding on the payor wuntil
further notice by the department;

{d) state the rights and duties of the payor under this
part; and

(e} include a statement that the obligor is required
under a support order to provide health insurance coverage
for the obligor's child, if appropriate,

(2) An order or wmodification order to withhold and
deliver the obligor's income made under this section is
binding upon the payor immediately upon service of the order
upon the payor. Service of the order or modification order
to withhold may be made either personally or by certified
mail,

{(3) Whenever there is more than one payor, the
department may, in its discretion, apportion the total
amount to

be withheld each month among payors. Whenever an

obligor's income is subiject to withholding for more than one

gbligee, the department may consclidate the payments

received each month and distribute the income among the
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obligees according to department rules."”

Section 23. Section 40-6-116, MCA, is amended to read:

"40-6-116. Judgment or order. {1) The judgment or order
of the court determining the existence or nonexistence of
the parent and child relationship is determinative for all
purposes.

(2) If the judgment or order of the court 1is at
variance with the child's birth certificate, the court shall
order that a substitute birth certificate be issued under
40-6-123,

(3) (a) The judgment or order may contain any other
provision directed against the appropriate party to the
proceeding concerning the custody and gquardianship of the
child, wvisitation privileges with the child, the furnishing
of bond or other security for the payment of the judgment,
or any other matter in the best interest of the child.

{b) Except when the financial responsibility of a
responsible parent is in the process of being determined
pursuant to the administrative procedure provided in
40-5-225, the Jjudgment or order must contain a provisien
concerning the duty of child support.

(c} The judgment or order may direct the father to pay
the reasonable expenses of the mother's pregnancy and
confinement.

(4) (a) Support Jjudgments or orders ordinarily ahax}
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must be for periodic payments which may vary in amount.

(b) 1In the best interest of the child, a lump-sum
payment or the purchase of an annuity may be ordered in lieu
of periodic payments of support.

(c) The court may limit the father's liability for past
support of the c¢hild toe the proportién of the expenses
already incurred that the court deems considers just.

(5) In determining the amount to be paid by a parent
for support of the child and the period during which the
duty of support is owed, & court enforcing the obligation of
support shall consider all relevant facts, including:

(a) the needs of the child, including his medical
neads;

{b) the standard of 1living and circumstances of the
parents;

(c) the relative financial means of the parents;

(d) the earning ability of the parents:

(e) the need and capacity of the child for education,
including higher education;

{f) the age of the child;

{g) the financial resources and the earning ability of
the child;

(h) the responsibility of the parents for the support

of others;

(i) the wvalue of services contributed by the custodial
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parent;

(j) the cost of day care for the child; and

(k} any custody arrangement that’'is ordered or decided
upon.

(6) (a) Whenever a court issues or modifies an order
concerning child support, the court shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and rehabilitation services
pursuant to 40-5-209, unless the court finds by clear and
convincing evidence that the application of the standards
and guidelines is unjust to the child or to any of the
parties or is inappropriate in that particular case.

{b} If the court does not apply these standards and
guidelines to determine child support, it shall state its
reasons for finding that the application of such the
standards and guidelines is unjust to the child or a party
or is inappropriate in that particular case.

{c) 1If the court does not order a parent owing a duty
of support to a child to pay any amount for the child's
support, the court shall state its reasons for not ordering
child support.

{7) The judgment or order concerning child support and
each modification of a judgment or order for child support

must include a provision addreassing health insurance
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coverage in the following cases:

(a) If either party has available through an employer
or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment
or order may contain a provision requiring that coverage for
the child or children be continued or cbtained.

{b) In the event that health insurance required in a
child support Jjudgment or order becomes unavailable to the
party who is to provide it, through 1loss or change of
employment or otherwise, that party shall, in the absence of
an agreement to the contrary, obtain comparable insurance or
request that the court modify the requirement.

{c) The parties may by written agreement prdvide for
the health care coverage required by this section, subject
to the approval of the court.

(d) Unless otherwise provided in the decree, the health
care coverage required by this section is in addition toc and
not in substitution, 1in whole or in part, for the child
support obligation.

(8) (a) Unless an exception is found under 40-5-315 or
40-5-411 and the exception is included in the support order,
a support obligation established by judgment, decree, or
order under this section, whether temporary or Final,

and

each modification of an existing support obligation made
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under 40-6-118 must be enforced by immediate or delinquency
income withholding, or both, under Title 40, chapter 5, part
3 or 4. A support order that omits the exception or that
provides for a payment arrangement inconsistent with this
section is nevertheless subject to withholding for the
payment of support without need for an amendment to the
support order or for any further action by the court.

(b} After October 1, 1993, if a support order subject

to _income withholding is expressed in terms of a monthly

obligation, the order may be annualized and withheld on a

weekly or biweekly basis, corresponding to the aobligor's

reqular pay period.

{9) For the purposes of income withholding as provided
in subsection (8), whenever the district court establishes
or modifies a child support obligation, the judgment,
decree, or order must include a provision requiring the
parent obligated to pay support to inform the court and, if
the department of social and rehabilitation services is
providing services under Title IV-D of the Scocial Security
Act for the enforcement of the judgment, decree, or order,
the department, of the following:

fa) the name and address of the parent’'s current
employer;

(B) whether the parent has access to health insurance

through an employer or other group; and
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{c} 1if linsurance coverage 1is available, the health
insurance policy information.

{10) If the department of social and rehabilitation
services 1is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustodial parent,
without further order of the court, is required to obtain
and maintain health insurance coverage as provided in
40-5-208. Pailure to include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208.

(11) Bach district court judgment, decree, or order
establishing a final <child support obligation under this
part and each modification of a final order feor child
support must contain a statement that the order is subject
to review and modification by the department of soclal and
rehabilitation services wupon the regquest of the department
or a party under 40-5-271 through 40-5-273 when the
department is providing services under Title IV-D of the
Social Security Act for the enforcement of the order.”

Section 24. section 40-65-117, MCA, is amended to read:

*40-6-117. Enforcement of judgment or order. (1) 1If

existence of the father and child relationship is declared

or paternity or a duty of support has been acknowledged or
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adjudicated under this part or under prior law, the court
may order support payments to be made to the mother, the
clerk o©of the court, or a person, corporation, or agency
designated to administer them for the benefit of the ¢hild
under the supervision of the court,.

{2) Willful failure -to obey the judgment or order of
the court is a civil contempt of the court. All remedies for
the enforcement of judgments apply.

(3) €hild support ordered on behalf of a minor child

must be paid to:

{a) the legal custedian of the minor child;

{b) (i) any other person, organization, or agency

having legal physical custody of the minor child or

collecting child support on behalf of the minor child under

a legal assignment of rights: or

{ii} the court for the benefit of the minor child;

{c} any other person or aqgency designated as caretaker

of the minor child by aqreement of the legal custodian; or

(d) any assignee or other person, organization, or

agency authorized to receive or collect child support.”

Section 25, section 53-2-613, MCA, is amended to read:

*53-2-613. Application for assistance -~ assignment of
support righta. (1) applications for public assistance,
including but not limited to aid to families with dependent

children and medical assistance, must be made to the county
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department of public welfare in the county in which the
person is residing. The application shaii must be submitted,
in the manner and form prescribed by the department of
social and rehabilitation services, and shai: must contain
information required by the department of social and
rehabilitation services.

(2) A person by signing an application for public
assistance assigns to the state, the department of social
and rehabilitation services, and to the county welfare
department all rights the applicant may have to support and
medical payments E£rom any other person in his the
applicant's own behalf or in behalf of any other family
member for whom application is made.

{3) The assignment:

ta) is effective for bath current and accrued support
and medical cbligations;

(b) takes effect upon a determination that the
applicant is eligible for public assistance;

{c) remains in effect with respect to the amount of any
unpaid support and medical obligation accrued under the
assignment that was owed prior to the termination of public
assistance to a recipient.

(4) Whenever a support obligation is assigned to the
department of social and rehabilitation services pursuant to

thia section, the following provisions apply:
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{a) If suweh the support obligation is based upon a
judgment or decree or an order of a court of competent
jurisdiction, the department may retain assigned support
amounts in an amount sufficient to reimburse public
assistance money expended.

{b) Ne A recipient or former recipient of public
assistance may not commence or maintain an action to recover
a delinguent support obligaticen without notifying the

department department's child support enforcement division.

The department may then release or relinquish its assigned
interest or enter the proceeding. This subsection (4)(b)
does not limit the right of any person to recover money not
assigned.

(c)} If a notice of agsaigned interest is filed with the
district court, the clerk of the court may not pay over or
release for the benefit of any recipient or former recipient
of public assistance any amounts received pursuant to a
judgment or decree or an order of the couft until the

deparement department's child support enforcement division

has filed a written notice that:

(i) the assignment of current support amounts has been
terminated; and

{ii) all assigned support delinquencies, if any, are
satisfied or released,

(d) No A recipient or former recipient of public
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assistance may not take action to modify or make any
agreement to modify, settle, or release any past, present,
or future support obligation unless the department

department’'s child@ support enforcement division is given

written notice and an opportunity to participate. Any
modifications or agreements entered into without the
participation of the department are void with respect to the
state, the department of-sacial-and-rehabiiitation-services,

and the county welfare department.”

NEW SECTION. Section 26. Child support payments to
follow the child. Child support ordered on behalf of a minor
child must be paid to:

{1) the legal custodian of the minor child;

(2) ({a) any other person, organization, or agency
having legal physical custody of the minor child or
collecting child support on behalf of the minor child under
a legal assignment of rights; or

{b) the court for the benefit of the minor child;

{3} any other person or agency designated as caretaker
of the minor child by agreement of the legal custodian; or

(4) any assignee or other person, organization, or
agency autheorized to receive ar collect child support.

NEW SECTION, Section 27. Lien against real and
petaonai property -- effect of lien —— interest —— warrant

for distraint. (1) There is a support lien on the real and
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personal property of an obligor:

(a) when the department has entered a final decision in
a contested case under this chapter that finds the obligor
owes a sum certain debt either to this department or to an
obligee, or both; or

{b} upon registration under 40-5-271 of a support order
that includes finding that the obligor owes a sum certain
amount of delinguent support,

{2) A support lien is for the amount required to
satisfy:

{a) the sum certain debt shown in a final decision in a
conteated case under this chapter or the sum certain support
debt included in any support order registered under
40-5-271;

{b) interest claimed under this section; and

{c) any fees that may be due under 40-5-210.

{3} A support 1lien has the priority of a secured
creditor Erom the date the lien is perfected as provided by
this section; however, the lien is aubordinate to:

(a) any prior perfected lien or security interest;

{b} a mortgage, the proceeds of which are used by an
obligor to purchase real property; or

{c) any perfected purchase money security intereat, as
defined in 30-9-107.

(4) Support liens remain in effect until the
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deiinquency upon which the 1lien is based is satisfied or
until 2 years after the child to whom the support lien is
related attains the age of majority, whichever occurs first.

(5) The lien applies to all real and personal property
owned by the obligor, if it can be located in the state. The
lien applies to all real and personal property that the
obligor can afterward acquire.

(6) The department shall keep a record of support liens
asserted under this section in the registry of support
orders established by 40-5-271.

(a) Except as provided by subsection (7) for motor
vehicle liens, a support lien is perfected upon filing the
lien with the department's registry.

(b) The department shall make information about a
support lien available to any interested person or entity

AND TO THE CLERK AND RECORDER OF EACH COUNTY IN WHICH REAL

ESTATE IS LOCATED IN WHICH THE OBLIGOR HAS AN INTEREST,

{c) A support lien filed with the department's registry
constitutes constructive notice to a purchaser of real
property from an obligor.

{(d} Except as provided by subsection (7), a lien
againat an obligor's personal property is not effective
againat any person, Eirm, corporation, association,

political subdivision, or agency of the state in possession

of the obligor's personal property until the department
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serves a notice of the lien to the person or entity.

{E) EXCEPT AS _PROVIDED IN SUBSECTION (7), A BUYER FOR

VALUE OF AN OBLIGOR'S PERSONAL PROPERTY WHO BUYS IN GOOD

FAITH AND WITHOUT KNOWLEDGE OF THE SUPPORT LIEN TAKES THE

PROPERTY FREE OF THE SUPPORT LIEN.

(7) A support lien may be asserted against any motor
vehicle, as defined in 61-1-102, as follows:

(a) When an obligor is the owner of a motor vehicle,
the department may SHALL give notice of the support lien to
the department of justice as provided in 61-3-103({6). A
notice of support lien filed with the department of justice
constitutes constructive notice of the lien to subseqguent
purchasers or encumbrancers of a motor vehicle from the
obligor, commencing from the date the notice is delivered to
the department of justice.

{b) (i) To assert a support lien on motor vehicles of
which an obligor may later acguire ownership, the department
may, each month, prepare and submit toc the department of
justice a 1list of obligors against whom there is a support
lien. The 1liat must identify each obligor by name,
last-known address, amount of lien, social security number,
if known, and any other identifying 1nformation needed by
the department of justice to identify the obligor.

{ii) The department of justice shall, before issuing a

certificate of ownership for any motor vehicle, determine
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whether the name of the person applying for the certificate
is on the most recent monthly support lien 1list, If the
person's name is on the 1list, the department of justice
shall enter a lien on the certificate of ownership under the
name of the department as lienholder.

{c} The department shall reimburse the department of
justice for reasonable ¢osts incurred by the department of
justice in implementing this subsection (7).

(8) {a) The department may charge interest on the
support lien at the rate of 1% per month.

(b) 1Interest accrues at the close of the busineas day
on the last day of each month and is calculated by
multiplying the unpaid balance of the lien, including prior
accrued interest existing at the end of the day, by the
applicable rate of interest.

(c) A provision of this section may not be construed to
require the department to maintain interest balance due
accounts. The department may waive interest if waiver would
facilitate the collection of the debt.

(d) Interest under this subsection (8) is in addition
to and not in Substitution for any other interest accrued or
accruing under any other provision of law.

{9) {a) Upon receiving payment in full of the amount of
the lien plus interest and fees, if any, the department

shall take all necessary steps to release the support lien.
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(b) Upon receiving partial payment of the support lien
or if the department determines that a release or partial
release of the lien will facilitate the collection of
support arrearages, the department may release or partially
release the support 1lien. The department may release the
support lien if it determines that the lien is
unenforceable.

(10) A support lien under this section is in addition to
any other lien created by law.

{11) A support lien under this section may not be
discharged in bankruptcy.

(12) Support liens provided for by this section may be
enforced or collected through the warrant for distraint
provided for by 40-5-247.

NEW SECTION. Section 28. Payment of debts to
department. If money ig due and owing the department, a
payment due under Tit{e 4¢, chapter 5, parts 2 or 4, or
under this chapter that is accompanied by or bears any
notation by the debtor that the payment represents payment
in full is not full payment, notwithstanding the
department's acceptance of the payment, unless there |is
additional written agreement, signed by the department, that

the payment ia payment in full.

NEW SECTION. Section 29. Repealer. Sections 40-5-241,

40-5-245, and 40-5-246, MCA, are repealed.
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NEW SECTION. Section 30. codification instruction. (1)
[Sections 26 and 27] are intended to be codified as an
integral part of Title 40, chapter 5, part 2, and the
provisions of Title 40, chapter 5, part 2, apply to
[sections 26 and 27].

{2) (Section 2B} is intended to be codified as an
integral part of Title 53, chapter 2, part 1, and the
provisions of Title 53, chapter 2, part 1, apply to [section
28].

NEW SECTION. Section 31. severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications,

~End-
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HOUSE BILL NO. 335

INTRODUCED BY TOOLE, BOHARSKI, KASTEN, J. RICE,

S. RICE, BOHLINGER, YELLOWTAIL,

WATERMAN, L. NELSON, PETERSON

BY REQUEST OF THE DEPARTMENT OF

SOCIAL AND REHABILITATION SERVICES

A BILL POR AN ACT ENTITLED: “AN ACT GENERALLY REVISING
CHILD SUPPORT ENFORCEMENT LAWS TO IMPROVE EFFICIENCY AND
EFFECTIVENESS OF CHILD SUPPORT ENFORCEMENT SERVICES:
PROVIDING FOR ADDITIONAL FEES; STATUTORILY APPROPRIATING
FEES AND PENALTIES; REQUIRING NOTICE TO THE CHILD SUPPORT
ENFORCEMENT DIVISION OF THE DEPARTMENT OF SOCIAL AND
REHABILITATION SERVICES WHEN NOTICE OR SERVICE TO THE
DEPARTMENT IS REQUIRED; DEFINING “SUPPORT ORDER™ TO INCLUDE
AN ORDER ISSUED BY A TRIBAL COURT OR A FOREIGN COUNTRY;
EXTENDING SERVICES TO CHILDREN OVER AGE 18; REQUIRINC
PRIVATE INDIVIDUALS, ORGANIZATIONS, AND BUSINESSES TO SHARE
CERTAIN INFORMATION; ALLOWIRG CHILD SUPPORT PAYMENTS TO
FOLLOW THE CHILD; ENHANCING EXISTING CHILD SUPPORT LIENS ON
REAL AND PERSONAL PROPERTY;: PROVIDING ADMINISTRATIVE
CONTEMPT AUTBORITY; CONSOLIDATING AND STANDARDIZING STATUTES
OF LIMITATIONS FOR CHILD SUPPORT; ALLOWING THE DEPARTMENT TO
DISTRIBUTE INCOME-WITHHOLDING PAYMENTS BETWEEN MULTIPLE

OBLIGEES OF THE SAME OBLIGOR; ELIMINATING CERTAIN CBSOLETE
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PROVISIONS OF LAW; CORRECTING INCONSISTENT PROVISIONS OF
LAW; CONFORMING INCOME-WITHHOLDING PERIODS TO OBLIGOR PAY
PERIODS; AMENDING SECTIONS 17-7-502, 25-9-301, 25-9-302,
25-9-303, 25-13-101, 27-2-201, 27-2-211, 40-4-204, 40-5-113,
40-5-201, 40-5-202, 40-5-206, 40-5-208, 40-5-210, 40-5-224,
40-5-226, 40-5-227, 40-5-232, 40-5-242, 40-5-247, 40-5-255,
40-5-415,

40-6-116, 40-6-117, AND 53-2-613, MCA; AND

REPEALING SECTIONS 40-5-241, 40-5-245, AND 40-5-246, MCA."

WHEREAS, it is necessary to draft a composite bill
containing unrelated sections in order to present the
proposed program improvements in a single, comprehensive
bill that promotes the needs of legislative energy,
efficlency, and economy by limiting the number of possible
bills and by reducing the need for hearings and readings on
those bills.

THEREFORE, the Legislature finds it appropriate to enact

the following legislation.

THERE, ARE NO CHANGES IN THIS BILL
AND WILL NOT BE REPRINTED. PLEASE
REFFR TO YELLOW COPY FOR COMPLETE TEXT.
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Mr. Chairman:

SENATE COMMITTEE OF THE WHOLE AMENDMENT

1993 10:18 pm

1 move to amend House Bill No. 335 (third reading

copy -- blue).

ADOPT

REJECT Signed: v ché W ]
nator Sue Bartlett

That such amendments read:

l, Title, lines 11 and 12.

Fallowing: “FEES;" on line

Strike: remainder of line 11 through "PENALTIES:" on line 12
2. Page 2, line 3.

Strike: "17-7-502,"

3. Page 2, line 21.

Strike: section 1 in its entirety

Renumber: subsequent sSections

4. Page

32, lines 7 through 1l1l.
Following: “(B)"

SENATE COMMITTEE OF THE WHOLE AMENDMENT
March 31, 1993 B8:00 am

Mr. Chairman: I move to amend House Bill No. 335 {(third reading
copy =-- blue).

L

foorn )
REJECT o %—‘
Signed: %’rw g

- Senator Thomas "Tom™ Towe

That such amendments read:

1. Page 14, lines 9 and 10.

Strike: "Child"™ on line 9 through "must" on line 10

Insert: "{a) A district court judgment, decree, or order that
establishes or modifies a child support obligation must
include a provision requiring the child support to"

2. Page 14, line 11,
Strike: "(a)"

Strike: remainder of line 8 through "17-7-502" on line 11

Insert: "The fees and costs charged and collected under this
section must be paid monthly into the state treasury to the
credit of the child support enforcement division special
revenue fund and myst be accompanied by a detailed statement
of the amounts collected"

5, Page 38, line 23 through page 39, line 1.

Following: *513{"

Strike: remainder of line 18 through "chapter* on page 39, line 1

Ingert: "The penalties charged and collected under this section
must be paid into the state treasury to the credit of the
child support enforcement division special revenue fund and
must be accompanied by a detailed statement of the amcunts
collected”

6. Page 45, line 13,
Strike: *“27*
Insert: "26"

7. Page 66, lines 2 and 5.
Strike: "“26 and 27"
Insert: "25 and 26"

8. Page 66, lines 6 and 9,
Strike: "28
Ingert: "27"

~END- SENATE
HE 338

M- amd. Coord. r712218CW.Sma

Insert:

3. Page
Strike:
Insert:

4. Page
Strike:
Insert:

5. Page
Strike:
Insert:

6. Page
Strike:
Insert:

7. Page

ﬂ(l"l
14, line 12.

l; 1 ‘i!"

*(11) {A)"

14, line 290,

Following: line 19
"(b) A judgment, decree, or order that omits the
provision required by subsection (9)(a) is subiject to the
requirements of subsection (9)(a) without need for an
amendment to the judgment, decree, or order or for any

Insert:

further action by the court."

VA — amd.

Coord.

SENATE
HB 335

r720759CW.Sma

é



March 31, 1993
Page 2 of 3

8. Page 57, lines 9 and 10.

Strike: "Child” on line 9 through "must”™ on line 10

Insert: “(a) A district court judgment, decree, or order that
establishes or modifies a child support obligation must
include a provision requiring the child support to"

3. Page 57, line 11.
Strikes “{a)"
Insect: "{(1)"

10. Page 57, line 12,
Strike: "(b iy"
Insert: “(11) (A)*

11..Page”5?f iine 16.
Bhelsts T
12._Page_57,.line 17.
Teiere, Si5):
13. Page 57, line 19.

Strike: “"(d)"
Insert: "(4}"

14. Page 57, line 21.

Followiag: line 20

Insert: "(b) A judgment, decree, or order that omits the
provision required by subsection (3)(a) is subject toc the
requirements of subsection (3)(a) without need for an
amendment to the judgment, decree, or order or for any
further action by the court.“

15. Page 60, lines 11 and 12.

Strike: "Child"™ on line 11 through "must” on line 12

Ingsert: "(l} A support order issued or modified under this part
must contain a provision requiring the child support to"

16. Page 60, line 13,
Strike: "(1}"
Insert: “"(a)}"

17. Page 60, line 14,
Strike: "(2) (a)"
Insert: "(b) (i)"

18. Page 60, line 18.
Strike: "(b)"

r720759CW. Sma

March 31, 1993
Page 3 of 3

Ingert: “(ii)"

19. Page 60, line 19,
Strike: "(3)"
Insert: "(c)"

20. Page 60, line 21.
Strike: "(4)"
Inaert: "{d4d)"

21. Page 60, line 23,

Following: line 22

Insert: *(2) An order that omits the provision required by
subsection (1} is subject to the reguirements of subsection
{1) without need for an amendment to the order or for any
further action by the department.”

-END-

r720759CW.Sma



SENATE COMMITTEE OF THE WHOLE AMENDMENT
March 31, 1993 11:15 am

Mr. Chairman: I move to amend House Bill No. 335 (third reading
copy -- blue),

ADOPT

/7
REJECT Signed: - /2%//

Serfator John Harp

That such amendments read:

1. Page 23, lines 18 through 21,
Following: “employees®
Strike: "and,"” on line 18 through "state" on line 21

2. Page 24, lines 7 through 1ll.
Strike: subsections (h) and (i) in their entirety
Renumber: subsequent subsections

3. Page 24, lines 17 through 24.
Strike: subsecting (3) in its entirety
Renumber: subsequent subsecticns

4. Page 25, lines 19 through page 26, line 4.
Strike: subsection (6) in its entirety

-END-

SENATE
Hé 335

Amd. Coord. r721115CW.Sma

SENATE COMMITTEE OF THE WHOLE AMENDMENT
March 30, 1993 10:28 pm

Mr, Chairman: I move to amend House Bill Mo. 335 (third reading
copy —— blue).

D

REJECT . Signed: %{E

Senator Thomas “"Tom"™ Towe

That such amendments read:

1, Page 5, lines 5 and 6.

Page 5, lines 21 and 22.

Page 6, lines 15 and 16.

Page 6, line 25 through page 7, line 1.
Page 7, line 17.

Following: "child*

Strike: "or spousal”
-END-

SENATE
Hb 338
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TABLED BILL
SENATE STANDING COMMITTEE REPORT

Page 1 of 2
March 30, 1993

MR. PRESIDENT:

We, your committee on Judiciary having had under consideration
House Bill No., 335 (third reading copy -- blue), respectfully
report that House Bill No. 335 be amended as follows and as so
amended be tabled.

Signed: [y

- Senator William 'Blll“fﬁfllowtail, Chair
That such amendments read:

1. Page 25, line 24 through page 26, line 4.

Pollowing: “SEEKS."” on line 24

Strike: remainder of line 24 through "INFORMATION." on page 26,
line 4 " T

2. Page 29, line 23,
Following: “obligee"
Strike: remainder of line 23 through "assistance"”

3. Page 62, line 11 through page 64, line 8.
Strike: subsections (6)(a) through {(7}(c} in their entirety
Insert: “(7) A support lien is perfected:

(a) as to real property, upcn filing a notice of
support lien with the clerk of the district court in the
county or counties in which the real property is or may be
lecated at the time of filing or at any time in the future;

(b) as to motor vehicles or other items for which a
certificate of ownership is issued by the department of
justice, upon filing a notice of support lien with the
department of justice in accordance with the provisions of
Titles 23 and 61; :

{c) as to all other perscnal property, upon filing a
notice of suppoert lien in the place required to perfect a
security interest under 30-9-401. The county clerk and
recorder or the secretary of state, as appropriate, shall
cause the notice of support lien to be marked, held, and
indexed as if the notice of support lien were a financing
statement within the meaning of the Uniform Commercial Code.

{8) A buyer for value of an obligor's personal
property,., other than motor vehicles and other items for
which a certificate of ownership is issued by the department
of justice, who buys in good faith and without knowledge of
the support lien takes the property free of the support

. lien."
Renumber: subsequent subsections

M — Amd, Coord. Bttt

Q Sec. of Senate Senator Carrying Bill 7116075C.Sma

Page 2 of 2
March 30, 1993

4. Page 64, line 20.
Strike: "(B)}"
Insert: "(%)"

5. Page 66, line 10,

Following: line 9 .
Insert: “NEW SECTION. Section 31. Coordination instruction. If
House Bill No. 228 is passed and approved and if it includes
a section that amends 40-5-118, then [section 9 of this
act], amending 40~-5-118, is void."

Renumber: subsequent section

=END-

H& 335
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HOUSE BILL NO. 335
INTRODUCED BY TOOLE, BOHARSKI, KASTEN, J. RICE,
S. RICE, BOHLINGER, YELLOWTAIL,
WATERMAN, L; NELSON, PETERSON
BY REQUEST OF THE DEPARTMENT QF

SOCIAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING
CHILD SUPPORT ENFORCEMENT LAWS TO IMPROVE EFFICIENCY AND
EFFECTIVENESS OF CHILD SUPPORT ENFORCEMENT SERVICES;
PROVIDING FOR ADDITIONAL FEES; SPATYUPORIL¥Y-APPROPRIATING
PERES—-AND-PENALTIES; REQUIRING NOTICE TO THE CEHILD SUPPORT
ENFORCEMENT DIVISIOR OF THE DEPARTMENT OF SOCIAL AND
REHABILITATION SERVICES WHEN NOTICE OR SERVICE TO THE
DEPARTMENT IS REQUIRED; DEFINING "SUPPORT ORDER" TO INCLUDE
AN ORDER ISSUED BY A TRIBAL COURT OR A FOREIGN COUNTRY;
EXTENDING SERVICES TO CHILDREN OVER AGE 18; REQUIRINS
PRIVAPE-INDIVIDUALS 7 ~OREANIBATIONSy-AND-BESINESIBS—PO--SHARE
EERTPAEN-—INPORMATION; ALLOWING CHILD SUPPORT PAYMENTS TO
FOLLOW THE CHILD; ENHANCING EXISTING CHILD SUPPORT LIENS ON
REAL AND PERSONAL PROPERTY; PROVIDING ADMINISTRATIVE
CONTEMPT AUTHORITY; CONSOLIDATING AND STANDARDIZING STATUTES
OF LIMITATIONS FOR CHILD SUPPORT; ALLOWING THE DEPARTMENT TO
DISTRIBUTE INCOME-WITHHOLDING PAYMENTS BETWEEN MULTIPLE

OBLIGEES OF THE SAME OBLIGOR; ELIMINATING CERTAIN OBSOLETE
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PROVISIONS OF LAW; CORRECTING INCONSISTENT PROVISIONS OF
LAW; CONFORMING INCOME-WITHHOLDING PERICDS TO OBLIGOR PAY
PERIODS; AMENDING SECTIONS %3-3-5827; 25-9-301, 25-9-302,
25-9-303, 25-13-101, 27-2-201, 27-2-211, 40-4-204, 40-5-118,
40-5-201, 40-5-202, 40-5-2406, 40-5—208,-40—5—210, 40-5-224,
40-5-226, 40-5-227, 40-5-232, 40-5-242, 40-5-247, 40-5-25%,
40-5-415, 40-6-116, 40-6-117, AND 53-2-613, MCA; AND

REPEALING SECTIONS 40-5-241, 40-5-245, AND 40-5-246, MCA."

WHEREAS, it is necessary to draft a composite bill
containing unrelated sections in order to present the
proposed program improvements in a single, comprehensive
bill that promotes the needs of legislative energy.
efficiency, and economy by limiting the number of possible
bills and by reducing the need for hearings and readings on
those bills.

THEREFORE, the Legislature finds it appropriate to enact

the following legislation.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA :
Section1--section-17-7-502;-MEA7-is-amended-to-read=—-
437-7-582:--Statutery--approprietions—————- definteion———

requisites-for-variditys-ti}-A-statutory-apprepriation-is-an

apprepriation-nade—by—pernnnent—iav-that—authort:es-spendfng

by--a--atate--ngency-—vitheut—~the——need——for———a—~~bi=nnial
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tegisiative-appropriation—or-budget-amendment=-
f!1——Exeept---es--provided——in——suhseetion;—fdi7——ee——be
effectiver-a-statutory-appropriation—must-comply--with——-bothn
of-the-foitowing-provisiona:
tay--Phe--iaw-containing-the-statutery-asutherity-must-—be
tisted-tn-sabsectron—t317
tby-—Phe—taw-ar-portion-af-the-taw—-making--a--stacutory
appropriation—-must-—specificaily--state--that—-a--stacutory
appropriation-is-made-as-provided-in-this-seckionc
+3y--Fhe-—foittowing--tawa--are--the-oniy-taws-centaining
statutary——appropriationss--2-9-202;---2-17-31857---2-18-812+
6-3-283+-268-3-3325-38-3-334+-26-4-3037-33-3F-3604+~-25-+-3117
15-23-70645——-15-25-3235—--15-33-F82+--15-36-1 27 —-35-3F-23%F<
5-65~123+5---35-30-18%5——--26-1-4045;~——-326-1-430;———-F6-F-4Ei
3F-3-2324--3F-5-4047-17 54245 -7 -5-F04+-17~-5~-B04s-17-6-469+
F-3-364;-19-5-4047-19-6-7697-39-8-5047-19-9-7027-19-9-1068F ¢
$9-26-265+--19-16-365+--39-26-5065———39-++-5325---39-33-533;
+9-11-666+-——19-12-3635-——39-13-604;---29-35-301;--26-4-309
20-6-4067-—-20-8-3117---20-9-3627——-26-26-15637----22-3-01%;
23-5-1363--23-5-3067-23~-5-4837-23-5-6107-23-5-6227~23-5-63%+
23-7-3037---23-F-4025-—-27-12-2867---3F 432047 -——-3F-53-56%7

39-731-2504; 46-5-2168;--——48-5-226¢ 44-12-2067-——44-33-302%

53-6-1505—---53-24~2867-——62-5-22%;-~~6F-3-205;——-F5-2-110%7
#5-5-5077~~~75-5-33087-——F5-11-313;-~~76-12-123;——-F7-1-868+

86-2-383,——--86-13-3387-——-02-%1-31365---82-331~-16%;---85-1-220%
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96-3-3017-96-4-235;-96-6-3327-90-7-220:-and-906-9-386+

f41«—?here—i:—-a-“stahueery--approprfation-—to——pay-—ehe
prin:ipui1-iBEQ!eat7-preninnsT—and-eests-oé-éssuinQT—paying7
and-securing—a}i—bendar—notes;ver—abhef-obiigations7—as—due7
that-have~been~authefited—and~issued—purauant—to—bhe—iaws—cf
Montanar—--Agen:ies——-ehat——-have-—entered——inte--agreenents
authorized——by--the--iaws--eof-—Montana—-to--pay--the-—-atate
treasurery--for——deposit-in-aceordance-with-17-2-16i-through
17-2-1077-as-determined-by-the-state--treasurerr-—an-—amount
sufficient--to—-pay-the-principai-and-interest-as-due-on—the
bondu—e!—notes-hevevstatutory——upprcpriaticn--authofftr——fcr
the--paymenta:-—tin--subsectian-{3}r-pursuant-ts-sees—%7-Shx
5697-hf—i9917-the—~ineiuaion——af-—19-6—?69-—terminates——upon
éeath-—oé——la:t—recipieat-eiigibie—fur—suppiemental-beneéitr
nnd—purauant-ta—sec:-isv-ehv—?ieT—B7—19917-the-ineiusion--oE
22-3-83i-terminates-dJune-347;-1993 7448

Section 1. section 25-9-301, MCA, is amended to read:

"25~9-301. Docketing of judgment -- lien —- expiration.
(1) Immediately after the entry of the judgment in the
judgment book, the clerk must make the proper entries of the
judgment under appropriate heads in the docket kept by him
the clerk.

(2} From the time the judgment is docketed, it becomes
@ lien upen all real property of the judgment debtor not

exempt from execution in the county, owned by him the
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judgment debtor at the time or which he the judgment debtor

may afterward acquire until the lien ceases. The Except as

provided in subsection (3), the lien continues for & vyears

unless the judgment be is previously satisfied.

(3) When the judgment is for the payment of child or

apousat supporkt, the lien continues for 10 years from the

termination of the support cbligation unless the judgment is

previcusly satisfied.”

Section 2. section 25-9-302, MCA, is amended to read:
"25-9-302. Piling of transcript of docket in another

county —- lien -- expiration. (1) A transcript of the

original docket, certified by the clerk, may be filed with
the district court clerk of any other county; and from the
time of the €£filing, the judgment becomes a lien upon all
real property of the judgment debtor, not exempt from
execution, in sueeh that county, owned by him the judgment

debtor at the time or which he the judgment debtor may

afterward and before the lien expires acquire. $he Except as

provided in_ subsection {2), the lien continues for 6 years

unless the judgment be is previocusly satisfied.

(2) When the judgment is for the payment of child er

apeusat support, the lien continues for 10 years from the

termination of the support obligation unless the judgment is

previously satisfied."”

Section 3. Section 25-9-303, MCA, is amended to read:

-5 HB 115
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®25-9-303. Filing of tramscript of docket of federal

court -- lien -~ expiration. (1) A transcript of the

criginal docket of any judgment rendered in the circuit or
district court of the United States, ninth circuit, district
of Montana, certified by the clerk of said court, may be
filed with the district court clerk of any county; and from
the time of the Eiling, the judgment becomes a lien upon all
real property of the judgment debtor, not exempt from
execution, in such the cocunty, owned by him the judgment

debtor at the time or which he the judgment debtor may

afterward and before the lien expires acquire. ®he Except as

provided in subsection (2), the 1lien shali-—--eentinge

continues for 6 years unless the judgment be is previously

satisfied.

(2) When the judgment is for the payment of child er

spedsat support, the lien continues for 10 years from the

termination of the support obligation unless the judgment is

previously satisfied."

Section 4. section 25-13-101, MCA, is amended to read:

"25-13-101. Time limit for issuing execution. (1) Fhe

Except as provided in subsection {2), the party in whose

favor the judgment is given may, at any time within 6 vyears
after the entry thereof, have a writ of execution issued for

its enforcement.

{2) When the judgment is for the payment of child eor

—-6- HB 1335
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spousal support, the party in whose favor the djudgment is

given may, at any time within 10 years after the termination

of the support obligation, have a writ of execution issued

for its enforcement.”

Section 5. section 27-2-201, MCA, is amended to read:
"27-2-201. Actions upon judgments. (1) Phe Except as

provided in subsection (3}, the period prescribed for the

commencement of an action upon a judgment or decree of any
court of record of the United States or of any state within
the United States is within 10 years.

{2) The period prescribed for the commencement of an
actien upon a judgment or decree rendered in a court not of
record is within 5 years. The cause of action is deemed
considered, in sueh that case, to have accrued when final
judgment was rendered.

{3) The period prescribed for the commencement of an

action to collect past-due child or4speusai support that has

accrued after October 1, 1993, under an order entered by a

court of record or administrative authority is within 14

vears of the termination of support obligation."

Section 6. Ssection 27-2-211, MCA, is amended to read:

®27-2-211. Actions to enforce penalty or forfeiture or
other atatutory liability. (1) Within 2 years is the period
prescribed for the commencement of an action upon:

(a) a statute for a penalty or forfeiture when the

-7- HB 335
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action is given to an individual or to an individual and the
state, except when the statute imposing it prescribes a
different limitation;

(b) a statute or an undertaking in a criminal action
for a forfeiture or penalty toc the state;

(c¢) a liability created by statute other than:

(i) a penalty or forfeiture; or

{1i) a statutory debt created by the payment of public
assistance.

{2) The period prescribed €far the commencement of an
action by a municipal corporation for the violation of any
city or town ordinance is within 1 year.

{3) Notwithstanding any other provision of this
chapter, actions against directors or stockholders of a
corporation to recover a penalty or forfeiture imposed or to
enforce a liability created by law must be brought within 3
years after the discovery by the aggrieved party of Lthe
facts upon which the penalty of forfeiture attached or the
liability was created.

{4) Unless fraud 1is involved or unless a support

obligation has been entered, an action to enforce a

statutory debt created by the payment of public assistance
must be brought within 5 years from the date the debt
arises, If fraud is involved, an action must be brought

within 5 years of the discovery of the fraud. If a su ct
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obligation has been entered, an action must be brought

within 10 years of the termination of support obligation."

Section 7. section 40-4-204, MCA, is amended to read:
*40-4-204. Child support -- orders to address health
insurance -— withholding of child support. (1) In a
proceeding for dissclution of marriage, 1legal separation,
maintenance, or child support, the court shall order either
or both parents owing a duty of support to a child tc pay an
amount reasonable or necessary for his the child's support,
without regard to marital misconduct.
{2) The court shall consider all relevant factors,
including:
{a) the Einancial resources of the child;
(b} the financial resources ¢f the custodial parent;
(c) the standard of living the child would have enjoyed
had the marriage not been dissolved;
{d) the physical and emotional condition of the child
and his the child's educational and medical needs;
{e) the financiai resources and needs of the
noncustodial parent;
(£) the age of the child;
{g) the cost of day care for the chilgd;
(h) any custody arrangement that is ordered or decided
upon; and

(i) the needs of any person, other than the child, whom

-9- HB 335
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either parent is legally obligated to support.

(3) (a) Whenever a court issues or modifies an arder
concerning child support, the eourt shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and rehabiljtaticn services
pursuant toc 40-5-209, unless the court finds by c¢lear and
convincing evidence that the application of the standards
and guidelines is unjust to the c¢child or to any of the
parties or is inappropriate in that particular case.

(b) TIf the court does not apply these standards and
guidelines to determine child support, it gshall state its
reasons for finding that the application of such the
standards and guidelines is unjust to the child or a party
or is inappropriate in that particular case.

{¢) 1f the court does not order a parent owing a duty
of support to a child to pay any amount for the child's
support, the court shall state its reasons for not ordering
child support.

{4d) Each district court judgment, decree, or order
establishing a final child support obligation wunder this
title and each modification of a final order for child
support must include a provision addressing health insurance

coverage in the following cases:

(a) If either party has available through an employer

-10- HB 33%
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or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment,
decree, orf order may contain a provision requiring that
coverage for the child or children be continued or obtained.

(b) In the event that health insurance required 1in a
child support judgment, decree, or order becomes unavailable
to the party who is to provide it, through loss or change of
employment or otherwise, that party must, in the absence of
an agreement to the contrary, obtain comparable insurance or
request that the court modify the requirement.

{c}) All temporary child support orders must contain a
provision requiring the party who has health insurance in
effect for the child or children of the parties to continue
the insurance coverage pending final disposition of the
case.

(@) The parties may by written agreement provide for
the health care coverage required by this section, subject
to the approval of the court.

(e) Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

{5) (a) Unless the court makes a written exception

under 40-5-315 or 40-5-411 and the exception is included in

-11- HB 335

w N M

-

[T- T S - e Y

10

12
13
14
15
16
17
i8
13
20
21
22
23
24
25

HB 0335/03

the support arder, a support obligation established by
judgment, decree, or order under this section, whether
temporary or final, and each modification of an existing
support obligation wunder 40-4-208 must be enforced by
immediate or délinquency income withholding, or both, under
Title 40, chapter 5, part 3 or 4. A support order that omits
the written exceptions provided in 40-5-315 or 40-5-411 or
that provides for a payment arrangement inconsistent with
this section is nevertheless subject to withholding for the
payament of support without need for an amendment to the
support order or for any further action by the court.

{b) If an obligor is exempt f£from immediate income
withholding, the district court Jjudgment or order must
include a warning statement that if the obligor is
delinquent in the payment of support, the o¢obligor's income
may be subject to income withholding procedures under Title
40, chapter 5, part 3 or 4. Failure to include a warning
statement in a judgment or order does not preclude the use
of withholding procedures.

{c) After October 1, 1993, if a support order subject

to income withholding is expressed in terms of a monthly

obligation, the order may be annualized and withheld on a

weekly or biweekly basis, corresponding to the cbligor's

reqular pay period.

(6) For the purposes of income withholding under

-12- HB 335
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subsection (5), every district court judgmeng, decree, or
order that establishes or meodifies a child suppart
obligation must include a provigion requiring the parent
obligated to pay support to inform the court and, if the
department of social and rehabilitation services is
providing services under Title IV;D of the Social Security
Act for the enforcement of the judgment, decree, or order,
the department, of the following:

(a) the name and address of the parent's current
employer;

{b) whether the parent has access to health insurance
through an employer or other group; and

{c) if insurance coverage is available, the health
insurance policy information.

(7) If the department of social and rehabilitation
services is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustodial parent,
without further order of the court, is required to obtain
and maintain health insurance coverage as provided 1in
40-5-208. Failure to include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208.

(8) Each district court judgment, decree, or order
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establishing a final c¢hild support obligation under this
part and each medification of a final order for c¢hild
support must contain a statement that the order is subject
to review and modification by the department of sacial and

rehabilitation services upon the reguest of the department

or a party under 40-5-271 through 40-5-273 when the

department is providing services under Title IV-D of the
Social Security Act for the enforcement of the order.

(9) Ehiid-support-ordered-on-behaif-cf--a--miner--chiid

muse (A) A DISTRICT COURT JUDGMENT, DECREE, OR ORDER THAT

ESTABLISHES OR MODIFIES A CHILD SUPPORT OBLIGATION MUST

INCLUDE A PROVISION REQUIRING THE CHILD SUPPQRT TQ be paid

to:

ta3{1} the legal custodian of the minor child;

tby--+%3(II) (A} any other person, organization, or

agency having legal physical custody of the minor child

under a legal assignment of rights; or

t#+¥(B) the court for the benefit ¢f the minor child;

€£3(I111) any other person or agency designated as

cacetaker of the minor c¢hild by agreement of the legal

gustodian; or

144 (IV) any assignee or other persaon, organization, or

agency authorized to receive or collect child support.

(B) A JUDGMENT, DECREE, OR ORDER THAT OMITS THE

PROVISION REQUIRED BY SUBSECTION (9){A} IS SUBJECT TO THE

-14- HB 335
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REQUIREMENTS OF SUBSECTION (9)(A) WITHOUT NEED FOR AN

AMENMDMENT TO THE JUDGMENT, DECREE, OR ORDER OR FOR ANY

FURTHER ACTION BY THE COURT."

Section 8. section 40-5-118, MCA, is amended to read:

"40-5-118. State information agency. (1) The state
department of social and rehabilitation services is
designated as the state information agency under this part.

(2) It shall:

({a) compile a list of the courts and their addresses in
this state having jurisdiction under this part and transmit
it to the state information agency of every other state
whieh that has adopted this or a substantially similar laws;
and GHpen-the-adjourament-of-each-seasnion-of-the-legqiainture
the-aqgency-shaii-distribute-copies-cf-any-amendments-to-—this
part—and-a-statement-of-their-effective-date--to--aii--other
state-information-agenciess

{b} maintain a register of 1lists of courts received

from other states and transmit furnish, upon request, copies

thereof of the list prouwptly to every court in this state
having jurisdiction under this part;-end,
+ey-—forvard--to-—-the--court——in--thias-—setate-—whiech-has
Jurisdiction-over—the-obliger--or--his--property--petitiona;
certificateay——and-—-copien--of-tha-reciprocai-enforcement-of
suppert-act-it-receives-from-courts-or-information--agencies

of-other-statess
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faf—-if——the-—stite—infornation—ugency-deea-not—knaw—the
iocatien-eé-ehe—obiigat—or-hia-property—in—the—seate-nnd-~no
state--iocaeien—setvice-is-avaéiah}e7-it—shail—uae—ai}—neans
at—its-disposai—te—obtain—this—-in!ernationr--incinding—~the
examination-—of--officiat--records——in--the--state—and-othes
saurces—‘sneh--as—-teiephcne-—ditectories;———reai———prcperty
recardsr—-vita}—atatiatics-recerdsv-pei§ce—reeardsv—requests
Eor-the—nane-and—addresa-fron——empieyers--whe——are-—ahie——or
viiiing——to--eooperate7—-reeeeda——af——netor~-vehieie-iicense
cffices7—!equests-nade"to—the—tak——offices——both-—atute-—nnd
federai—-nhere--sueb——ofiices—~are——abie——tu—-cooperaee7-and
requesta-—made--eo--the--social—-secnrity--administration——as
permitted-by-the-Seciat-Becurity-Act;-as—amendeds

fij-—After——the—~depeuit-ef—thzee-cepiea—oi—the—petitien
and-ce!tifieate-and—ene—eepy-of—the——reciprocai—-enforcenent
qE—auppore-aet-oi—the—inibiabing—seate*with—the—cietk—ef—the
apprapriate--eeufty-éf-the—seate—infarnation-ageney—knena—er
beiieves«that—the—proseenbing-attorney——iav-not——proaecuting
the——eaae——diiigent1y7-~it—ehaii—anorn—ehe—ateerney—generai

who-may-undertake-the-representations"
Section 9. section 40-5-201, MCA, is amended to read:

"40-5-201. Definitions. As ysed in this part, the

following definitions apply:

{1) "Alleged father" means a man who is alleged tc have

engaged in sexual intercourse with a child's mother during a -
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possible time of conception of the child or a man who is
presumed to be a child's father under the provisions of
40-6-105.

(2) (a) "Child"” means any person under 18 years of age
who 1is not otherwise emancipated, self-supporting, married,
or a member of the armed forces of the United States, any

person under 19 vyears of age and still in high school, ar

any person who is mentally or physically incapacitated if

the incapacity began prior to the person's 1Bth birthday and

for whom:
ta¥{i) support rights are assigned under 53-2-613;
¢b¥({ii) a public asgistance payment has been made;
¢e3{iii) the department is providing support enforcement
services under 40-5-203; or
td¥(iv) the department has received a referral for
interstate services from an agency of another state under
the provisions of the Uniform Reciprocal Enforcement of
Support Act or under Title IV-D of the Social Security Act.

(b} Child may not be construed to limit the ability of

the department to enforce a support crder according to its

terms when the order provides for support to extend beyond

the child's 18th birthday.

{3) “Department" means the department of social and
rehabilitation services,

(4} “Director"™ means the director of the department of
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social and rehabilitation services or his the director*s

authorized representative.

(5) "Guidelines™ means the child support guidelines
adopted pursuant to 40-5-209.

(6) "Hearing officer* or "hearing examiner® means the
hearing officer appointed by the department for the pPurposes
of this chapter.

(7) "Need" means the necessary costs of food, clothing,

shelter, and medical care for the support of a child or

children.

(8) “Obligee™ means:

{a) a person to whom a duty of support is owéd and who
is receiving support enforcement services under this part;
or

(b) 2 public agency of this or another state having the
right to receive current or accrued support payments.

(%) "“Obligor* means a person, including an alleged
father, who owes a duty of support.

(10) "Parent® means the natural or adoptive parent of a
child.

{11} "Paternity blood test™ means a test that
demonstrates through examination of genetic markers either
that an alleged father is not the natural father of a «child
or that there is a probability that an alleged father is the

natural father of a child. Paternity blood tests may include
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but are not limited to the human leukocyte antigen test and
DNA probe technology.

{12) "Public assistance”™ means any type of monetary or
other assistance for a child, including medical and foster
care benefits. The term includes payments Lo meet the needs
of a relative with whom the child is living, if assistance
has been furnished with respect to the child by a state or
county agency of this state or any other state.

(13) "Suppert debt" or “"support obligation® means the
amount created by:

(a) the failure to provide support to a child under the
laws of this or any other state or a support order; or

{(b) a support order for spousal maintenance if the
judgment or order requiring payment of maintenance also
contains a judgment or order requiring payeent of child
support for a child of whom the person awarded maintenance
is the custodial parent.

(14) *Support order"™ means an order providing a
determinable amount for temporary or final periodic payment
of funds for the support of a child, that is issued by:

(a) a district court of this state;

(b) a court of appropriate jurigdiction of another

state, Indian tribe, or foreign country;

{(¢c) an administrative agency pursuant to proceedings

under this part: or
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(d) an administrative agency of amother state, Indian

tribe, or foreign country with a hearing function and

process similar to those of the department under this part.
{15) "IV-D" means the provisions of Title IV-D of the

Social Security Act and the regulations promulgated

thereunder.”

Section 10. section 40-5-202, MCA, is amended to read:

"40-5-202. Department of social and rehabilitation
services -- powers and duties regarding collection of
support debt. (1) The department may take action under the
provisicns of this part, the abandonment or nonsupport
statutes, the Uniform Parentage Act established in Title 40,
chapter 6, part 1, and other appropriate state and federal
statutes to ensure——-that--tche--parent—-or——-other---person
responsibie-—paya-for-the-ecarery-supporty-or-mainterance—cf-a

chitd provide IV-D services if the department:

(a) receives a referral from the department of social
and rehabilitation services or the department of family
services on behalf of the child;

(b) is providing child support enforcement services
under 40-5-203; or

{c) receive8 an interstate referral, whether under the
Revised Uniform Reciprocal Enforcement of Support Act or an
interstate action by a Title IV-D agency of another state.

{2) %f---the—-department-—-is——providing—-—child--support
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enforcement-services--for--a--chiid--ander——this—-part;--the
department--becomes--trustee--of--any-cause-of-action-ef-the
chitd-or-the-obttgee—to-recover—support-due-to-the-chiid--er
ebligee—-from—-che——obligorr—-Fhe—-departmene—-may-bring-and
maintatn-the-action-in-ita-own-name-or—-in-the--name--of--the

ebtigeer A verified statement, filed by the department, that

it is providing services ig prima facie evidence of its

authority to act. The department may initiate, participate

in, or exercise any remedy available in a judicial or an

administrative action on the same basis as any other party.

{3) The department has the power of attorney to act in
the name of any obligee to endorse and cash any and all
drafts, checks, money orders, or other negotiable
ingtruments received by the department on behalf of a child.

(4) PFer-—-purposes--of-prosecuting-any~etvii-action;-the
department—is-a-reat-party-in-interest-if--it--is--providing
chiid--support--enforeement-—services—-under--this-pare: The

department is a party to and must be afforded notice apnd an

opportunity to participate in any proceeding relating to

paternity or to the establishment, enforcement, or

modification of a support obligation, whether initiated by

the obligee, the obligor, or the child. Ne--obiigee A

recipient of services may not act to prejudice the rights of

the department while sueh the services are being provided.

{(5) If child suppert enforcement services are being or
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have been provided under this part, no an agreement between
any obligee and any obligor either relieving an obligor ot
any duty of support or purporting to settle past, present,
or future support obligaticns either as settlement or
prepayment may not act to reduce or terminate any rights of
the department to recover from the obligor for support debt
provided unless the department has consented to the
agreement in writing.

(6) The department may petition a court or an
administrative agency for modification of any order on the
same basis as a party to that action is entitled to do.

(7) The department is subrogated to the right of the
child or obligee to maintain any civil action or execute any
administrative remedy available under the laws of this or
any other state to collect a support debt. Thig right of
subrogation is in addition to and independent of the
assignment under 53-2-613 and the support debt created by
40-5-221.

(8) IF public assistance is being or has been paid, the
department is subrogated tc the debt created by a support
order and any money judgment is considered to be in favor of
the department. This subrogation is an addition to any
assignment made under 53-2-613 and applies to the lesser of:

(a) the amount of public assistance paid; or

{b) the amount due under the support order.
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(9) The department may adopt and enforce the rules
necessary to carry out the provisions of this paret.

{10) The department, for the purposes mentioned in this
part, through its director or the director's authorized
representatives, may administer oaths to certify official
acts and records, issue subpoenas, and compel witnesses and
the production of books, accounts, documents, and evidence.

(11) When a person is required to give notice to, serve,

or provide a written respanse to the department in a

proceeding concerning the establishment or enforcement of

child support, the notice, service, or response must be made

to the department's child support enforcement division."“

Section 11. Section 40-5-206, MCA, is amended to read:
“40-5-206. Central unit for information and
administration -- cooperation enjoined —— availability of
records. (1) The department shall establish a central  unit
to serve as a registry for the receipt of information, for
answering interstate inquiries concerning deserting parents,
for receiving and answering requests for information made by
consumer reporting agencies under 40-5-261, to coordinate
and supervise departmental activities in relation to
deserting parents, and to assure effective cooperation with
law enforcement agencies.

(2) If services are provided to a child under this

part, the department may request and, notwithstanding any
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statute making the information confidential, all state,

county, and city agencies, officers, and employees andy

EXCEPP--AS--PROVIBHDB--IN-—SUBSEETFION-——-¢6}y ali-corperationay

partnershipsy-assaciationsy--orqanizationsy--or-—-individuais

doing-—-business--in——the——-state must provide on reguest any

information, if known, concerning the-iaecationi-incomer-—and
assets—-of an obligor, including:
(a) name;

(b} address of obligor's residence;

(c) date of birth;

{d) social security number;

{e) wages or other income;

{f) number of dependents claimed for state and federal

income tax withholding purposes;

{g) name and address of employer;

1hi--name--and——address——af--any--financral--institution

maintaining-an-aceeunt-for—the-abliqors

tiy--account-number;-account-batances;—account-type;-and

the-nase-under—-which-the—-ocbiigor—-has--an--interest—--in--an

account-or—deposit—with-a—£inancial-institucions

+43{B) address of any real property owned by the
obligor; and

tk#{I} any other asset in which the obligor may have an

interest, including the extent, nature, and value of the

interest.
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+3)-~Bxcepet-as-provided-in-40-5-261--and--rutes--adopted
under——49-5-262y--any--records--estabiished--pursuant-to-the
provisiens—-ef--this—-section--are--availabie--eniy-—to--the

department; A-person--who—-knowingiy--faiis——or--refusea——to

provide—*inEo:natioh——ot——vhe—-knowingiy——provide:——faise—or

incorrect-informatisn-canserning-an-obligory—in-reaponss——to

a--request-—by-—the-—departmenty--is-subject-to_citation—for

contempt—under—the-provisions-of-this-parts

+4¥(3) Any information obtained by the department

during the course of a child support investigation that is

confidential at the source must be treated by the department

as confidential and must be safeguarded accordingly.

£53(4) Use or disclosure of information obtained by the

department from confidential sources of and information

maintained by the department in its records, including the

names, addresses, and social security numbers of obligors

and obligees, is limited to:

(a) purposes directly related to the provision of

services under thia chapter;

(b) county attorneysy and courts having jurisdiction in
support and abandonment proceedings or actions or agencies
in other states engaged in the enforcement of support of

minor children as authorized by the rules of the department

and by the provisions of the federal Social Security Act;

and
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{c) any other uge permitted or required by the federal

Social Security Act.

£63-—IP-A-FINANCIAL—INSTIPUPION-BEFEINBB-IN-31—-3-313-A5-A

REGULAPBR--HENDER-——-POSSESSES-——-INPORMA?ION---BDESERIBEB-——IN

SUBSHEPION--{2}tE¥7——{23tF37--OR-—{ 2 ¢ K} --PHAP--REBAPES-FO-A

PERSON-WHO—IS—PHH-SUBIBET-OP-AN-INQUIR¥-BY¥-—-FPHE-—DEPARPMENT#

FHE-PINANEIAL-INSEITHPEION-NBED-ONL¥-PEBHhb-PHE-BPHPARTMENT -FHAT

i?--—-POSSRSSES———FINPORMATPION-—-FPHE---BRPARFMENP---SEREKS+——FHE

BEPARFMENT-MAY-APPEY-POR--AN--INVESTIGAPIVE--SUBPOENA--UNDER

46-4-3031y--SPAPING--IN-PHE-PROSBEUTPORLS-APFIDAVIP-EIN-SUPPOR®

BP-THE-SUBPOENA-TEAT-ASSETS-OR-RESOURCES-OP-FHE--OBLIGOR - -BO

BR—MA¥-ENISP-ANB-FHAP-PHE-ABMINISPRAFION-OP-JUSPEiCR-REQH ERES

PHR-PEINANCEIAL-ENSTIFUPION-PO-PBISECHOSE-THE-INFORMATIONT "

Section 12, section 40-5-208, MCA, is amended to read:

“40-5-208. Medical support —— obligation enforcement ——
sanctions. (1) {(a) In any proceeding initiated pursuant to
this part to establish a child support order, whether final
or temporary, and in each modification of an existing order,
the department shall require the obligor to obtain and
maintain health insurance coverage for each child if health
insurance coverage i3 available through the obligor's
employment or other group health insurance plan. The order
or modification of an order must include a statement ﬁhat
the insurance must be obtained and maintained whenever the

department is providing support enforcement services and
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that the failure to do so may result in the imposition of
sanctions under this section.

{b) If the support order or modification of an order
does not include a provision requiring the obligor to
provide health insurance coverage for a child, upon notice
to the obligor that the child is receiving support
enforcement services under Title IV-D of the Seccial Security
Act, the obligor shall obtain and maintain health insurance
coverage as provided for in subsection (1)(ay). This
insurance is in addition to:

{i) an order requiring the chligee to maintain health
insurance coverage;

(ii) an agreement that the obligee will maintain health
insurance coverage; or

(iii) a failure or omission of the court order or
modification of an order to require healith insurance
coverage.

{(2) {a) If the department is providing child support
enforcement services and the obligor is reguired by an
existing district court order or an administrative arder
under this section to provide health insurance coverage for
a c¢hild, the dapartment shall also enforce the health
insurance obligation.

{b}y To ensure that health insurance coverage ig

available for the child, the obligor, upon written request
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by the department, shall provide the name of the insurance
carrier, the policy identification name and number, the
names of the persons covered, and any other pertinent
information regarding coverage.

{3} (a) The department may issue a notice commanding
the obligor to appear at a hearing held by the department
and show cause why a sum of not more than $100 should not be
assessed for each month health insurance coverage is not
secured or maintained if the department determines an
obligor has failed to:

(i) obtain or maintain health insurance coverage as
required under this secticn; or

(ii) provide information required under this section.

(k) If the department finds, afFter hearing or the
obligor's failure to appear, that health insurance coverage
has not been obtained or maintained or that the obligor has
failed to provide the information required, the department
may assess against the obligor not more than $100 for each
month health insurance coverage has not been obtained or
maintained or for each month information has not been
provided. Sueh The amounts may be enforced by any
administrative remedy available to the department for the
enforcement of child support obligations, including warrant
for distraint provided for in 48-5-241 40-5-247 and income

withholding provided for in Title 40, chapter 5, part 4,
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{4) The health insurance coverage must be provided
under this section even though it may reduce the amount of
the child support obligation or reduce the obligor's ability
to pay child support as required,

(5) Any amounts collected pursuant to this section must
be returned to the general fund to help offset expenditures

for medicaid.”

Section 13. Section 40-5-210, MCA, is amended to read:

"40-5-210. Standardized fee schedule -- rules. {l1) The
department shati-by-rule-establish-a--standardized--scheduie
of--fees--for——the-—recovery--of--adminiserative-—costs——and
expenses--of--chitd——suppert—enforcement:——Fhe--fees—may-be
recovered-from——an--obtigor--if--the--obltigoria--fatiure--or
refusal-—te--support—-a--ehiid--makes—-it—-necessary—far-the
departmene-te-provide-—child--support--enforcenent——services
under-this-parts—-the-fees-muse-be-commensurate-with-coaea-or
an--average--of-—the--expenditures—-retated--to——specific-or

rogtine-activitiens may charge an_  application fee to each

person applying for services under 40-5-203, except that the

fee may not be charged to persons who receive continuing

services under 40-5-203({3). The application fee may be:

{a) a flat docllar amount; or

{b) an amount based on a sliding fee schedule that is

based on the applicant's income level.

(2) The department may charge a handling fee for each
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payment of support collected on behalf of any obligee who is

not a recipient of public assistance. The department may

withhold the fee from the support payment before

distribution to the obligee.

(3) The department may charge an obligor a late payment

fee for each late payment cof support collected on behalf of

any obligee who is not a recipient of public assistance.

(4) The department may establish a Ffee schediule in

order to recover casts and expenses in excess of the

application, handling, and late fees. The fees must be

commensurate with costs or an average of the expenditures

related to specific or routine activitiesg.

(a) The department shall develop procedures for

determining whether it is appropriate for either the obligor

or the obligee to be responsible for payment of the fee. 1In

developing the procedures, the department shall consider

federal requlations promulgated under Title IV-D of the

Social Security Act.

{b)t2+ In an action to establisnh paternity or to
establish or enforce a child support obligaticn, whether in
district court or by administrative process, the department
must be awarded costs in the amount established in the fee
schedule as part of any judgment, decree, or order in--whieh
whenever the department:

{i) 1is ehe a prevailing party in the action; or
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(ii) is not a party but incurs expenses and costs

related to the action.

t+3y—-FPees-awarded-under—-this-section-are-in--the--nature
of-child-suppoert-and-are-coliectiblte-tn-the-same-manner-as-a
support--order--Fhe-fee-award-may-be-cottected-separateiy-or
added-to-and-cottected-with-any-batance--due--on--a--snpport
debes

t4y~-Cotieetion-—of--a--fee--award--may--not--reduce-any
enrrent-child-suppert-payment-due-the-obiigees

¢+5y——-Arrearage-amounts-coitected-that-inctude-a-fee-must
be-atloceted-as-foiiows:

tay——if-the-obiigee—ia-a-recipient-of-pubtic-assistances
the-amount-must-be-atiocated-first-+to-satisfy-the-fees

tby--3f--the--obligee——is--not—-a--recipient--of-—-pubiic
assistancer—the-firat-104-af-each~amount-coliected--must——be
aliocated-to-satisfy~the-feex

{5) The department may collect the fees awarded under

this section by one of the following means:

(a) if the fee is owed by an obligor, the fee may be:

(i) collected through any remedy available to the

department for the collection of chiid support arrearages;

or

(ii) deducted Ffrom any payments made by the obligor

before the payment is distributed to the obligee. Credit for

the payment must be reduced by the amount of the deduction
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for the fee. The deduction for fees may not reduce any

current support due to the obligee. The deduction for a late

payment fee may not reduce any current or past-due support

due tc the obligee.

(b) if the fee is owed by the obligee, the fee may be

collected separately through any remedy available to the

department for the collection of c¢child support or the

department may withhold the fee amount out of any payment

collected on behalf of the obligee. The obligor must receive

full credit for the payment as if the withholding of fees

did not occcur.
(6) The department, upon a showing of necessity, may
waive or defer any fee assessed under this section.

{7) The department may adept rules necessary to

implement fee schedules under this section.

(8) Phe-department-may-retain-any-fees-eslilected-—under

this———section——to-——heip—-offset-—-administrative--coasts——and

expenses—-af-operating—the-chiid-support-enforcement-pregram=

For-this-purposey-the-fees-are-atatutority--appropriated—-—as

provided--—in--13-3-582 THE FEES AND COSTS CHARGED AND

COLLECTED UNDER THIS SECTION MUST BE PAID MONTHLY INTO THE

STATE TREASURY T THE CREDIT OF THE CHILD SUPPORT

ENFORCEMENT DIVISION SPECIAL REVENUE FUND AND MUST _BE

ACCOMPANIED BY A DETAILED STATEMENT OF THE AMOUNTS

COLLECTED. *
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Section 14, Section 40-5-224, MCA, is amended to read:

"40-5-224. Pinding of support liability based upon
payment of public assistance -- warrant for distraint -—-
bond to release warrant ~- action to collect. (1) If the
department reasonably believes that the obligor is not a
resident of this state or is about to move from this state
or has eoncealted-himsexf hidden, absconded, abaented-himseif
or left, or has removed or is about to remove, secrete,
waste, or otherwise dispose of property whieh that could be
made subject to collection action to satisfy the support
debt, the department may issue a warrant £for distraint
pursuant tc #8-5-24% 40-5-247 during the pendency of the

Fair hearing or thereafter after the hearing, whether or not

appealed, Neo-further Purther action may not be taken on the
warrant until £inal determination after fair hearing or
appeal. The department shall make and file in the record of
the fair hearing an affidavit stating the reasons upon which
the belief is founded. The obligor may furnish a bond, not
to exceed the amount of the support debt, during pendency of

the hearing or thereafter after the hearing, and in such

that case warrants issued must be released. If the decision
resulting from the hearing is in Efavor of the obligor, all
warrants issued must be released.

(2} The department may ccmmence action under the

provisions of this part to collect the support debt on the
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date of issuance of the decision resulting £rom the

hearing."

Section 15. Section 40-5-226, MCA, iz amended to read:

"40-5-226. Administrative hearing —— nature —-- place --
time -- determinations -— failure to appear -- entry of
final decision and order. (1) The administrative hearing is
defined as a "contested case".

(2) At the discretion of the hearing officer, the
administrative hearing may be heild:

{(a) in the county of residence or other county
convenient to the obligor or obligee; or

(b) in the county in which the department or any of its

offices are located.

{3) If a bhearing is requested, it must be scheduled
within 20 days.

{(4) The hearing officer shall determine the liability
and responsibility, if any, of the obligor under the notice
and shall enter a final decision and order in accordance
with sueh the determination,

{5} 1If the obligor fails to appear at the hearing or
fails to timely request a hearing, the hearing ocfficer, upon
a showing of wvalid service, shall enter a decision and order
declaring the amount stated in the notice to be final.

(6} In a hearing to determine financial responsibility,

the monthly support responsibility must be determined in
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accordance with the evidence presented and with reference to
the scale of suggested minimum contributions under 40-5-214.
The hearing officer isa not limited to the amounts stated in
the notice,

(7) Within 20 days of the hearing, the hearing officer
shall enter a final decision and order. The determination of
the hearing officer constitutes a £final agency decision,
subject to judicial review under 40-5-253 and the provisions
of the Montana Administrative Procedure Act.

(8) A support order entered under this part must
contain a statement that the order js subject to review and
modification by the department upon the request of the
department or a party under 40-5-271 through 40-5-273 when
the department is providing services under 1IV-D for the
enforcement of the order.

(9) A support debt determined pursuant to this section
is subject to collection action without further necessity of
action by the hearing officer.

{18} A Bsupport debt or a support responsibility
determined under this part by reason of the obligor's
failure to request a hearing under this part or failure to
appear at a scheduled hearing may be vacated, upon the
motion of an obligor, by the hearing officer within the time
provided and upon a showing of any of the grounds enumerated

in the Montana Rules of Civil Procedure.
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{11) Unless the hearing officer makes a written
exception under 40-5-315 or 40-5-411 and the exception is
included in the support order, every order establishing a
child support obligation, whether temporary or final, and
each modification of an existing child suppert order under
this part is enforceable by immediate or delinquency income
withholding, or both, under Title 40, chapter 5, part 4. A
support order that omits that provision or that provides far
a payment arrangement inconsistent with this section is
nevertheless subject to withholding for the payment of
support without need for an amendment of the support order
or for any further action by the hearing officer.

(12) For the purposes of income withholding provided for
in subsection (1l), whenever the department establishes or
modifies a child support obligation, the department's order
must include a provision requiring the obligor, for as long
as the department is providing support enforcement services,
to keep the department informed of the name and address of
the obligor's current employer, whether the obligor has
access to health insurance through an employer or other
group, and, if so, the health insurance policy information.

(13} The hearing officer may:

(a) compel obedience to the hearing officer's orders,

judgments, and process and to any orders issued by the

department, including income-withholding orders issyed

-36- HB 335



w b w LS I g

~ ()]

o w o

12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0335/03

pursuant to 40-5-415;

{b) compel the attendance of witnesses at

adminigtrative hearings;

{c} compel obedience of subpoenas for paternity blood

tests;

{d) compel the production of accounts, books,

documents, and other evidence; and

(e) punish for civil contempt. Contempt authority does

not prevent the department from proceeding in__accordance

with the provisions of 2-4-104.

{14) A contempt occurs whenever:

(a) a person acts in digobedience of any lawful order,

judgment, or process of the hearing officer or of the

department;

{b) a person compelled by subpoena to appear and

testify at an administrative hearing or to appear for

genetic paternity tests fails to do so;

{(c) a person_ compelled by subpoena duces tecum to

produce evidence at an administrative hearing fails to do

807

{d) an obligor or obligee subject to a discovery order

issued by the hearing officer Fails to comply with discovery

requests; or

{(e) a payor under an order to withhold issued pursuant

to 40~5-415 fails to comply with the provisions of the
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order. In the case of a payor under an income-withholding

order, a separate contempt occurs each time income is

required to be withheld and paid to the department and the

paycr fails to take the required action.

{15) An affidavit of the facts constituting a contempt

must be submitted to the hearing officer, who shall review

it to determine whether there is cause to believe that a

contempt has been committed. If cause is found, the hearing

officer shall issue a citation requiring the alleged

contemnor to appear and show cause why the alleged contemnar

should not be determined to be in contempt and required to

pay a penalty of not more than 8500 for each count of

contempt. The citation, along with a copy of the affidavit,

must be served upon the alleged contemnor either by personal

gervice or by certified mail, All other interested persons

may be served a copy c¢f the citation by first-class mail.

(16) At the time and date set for hearing, the hearing

officer shall proceed to hear witnesses and take evidence

regarding the alleged contempt and any defenses to the

contempt. If the alleged contemnor fails to appear for the

hearing, the hearing may proceed in the alleged contemnor's

absence. If the hearing officer finds the alleged contemnor

in contempt, the hearing officer may impose a penalty of not

mwore than $500 for each count found. The hearing officer's

decision constitutes a final agency decision, subject to
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judicial review under 40-5-253 and subject to the pravisions

of Title 2, chapter 4.

(17) An amount imposed as a penalty may be collected by

any remedy available to the department for the enforcement

of child support obligations, including warrant for

distraint pursuant to 40-5-247, income withholding pursuant

to Title 40, chapter S, part 4, and state debt offset,

pursuant to Title 17, chapter 4, part 1. The department may

retain _any penalties collected under this section to offset
the costs of administrative hearings conducted under this

chapter.,

{(18) The-money-coliected-as-a-penalty-under-this—-section

is-seatutorily-appropriateds;—as-provided-in-17-3-5é2;-to~the

department—-to--heip--offset-expenditures-for-adainistrative

hearings—conducted-nnder-this—chapter THE PENALTIES CHARGED

AND COLLECTED UNDER THIS SECTION MUST BE PAID INTO THE STATE

TREASURY TO THE CREDIT OF THBE CHILD SUFPPORT ENFORCEMENT

DIVISION SPECIAL REVENUE FUND AND MUST BE ACCOMPANIED BY A

DETAILED STATEMENT OF THE AMOUNTS COLLECTED."

Section 16. section 40-5-227, MCA, is amended tc read:

"40-5-227. Piling and docketing of final orders ——
orders effective as district court decrees. {1} An abstract
of any final administrative order under this chapter may be
filed in the office of the clerk of the district court of

any county of Montana. The order, if approved, must be
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docketed in the judgment docket of the district court. The
properly filed and docketed order has all the force, effect,
and attributes of a docketed order or decree of the district
court, including but not limited to 1lien effect and
enforceability by supplemental proceedings, writs of
execution, and contempt of court proceedings.

(2) A final administrative order that determines and
sets periodic support payments in the absence of a district
court order, when filed and docketed under this section, may
be wmodified by a district court order only as to
installiments accruing after actual notice to the parties of
any motion for modification. The standard for any-such a
modification is that set forth in 40-4-208.

{3) The department may issue a warrant for distraint
based wupon a properly filed and docketed order pursuant to
46-5-24% 40-5-247."

Section 17, section 40-5-232, MCA, is amended to read:

"40-5-232. Establishment of paternity -- notice of
paternity determination -- contents. (1) When the paternity
of a child has not been legally established under the
provisions of Title 40, chapter &, part 1, or otherwise, the
department may proceed to establish paternity under the
provisions of 40-5-231 through 40-5-237. An administrative
hearing held under the provisions of 40-5-231 through

40-5-237 is a contested case within the meaning of 2-43-102
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and is subject to the provisions of Title 2, chapter 4,
except as otherwise provided in 40-5-231 through 40-5-237.

(2) It is presumed to be in the best interest of a
child to 1legally determine and establish his paternity. A
p:es;mptiOn under this subsection may be rebutted by a
preponderance of the evidence.

(3) In any proceeding under 40-5-231 through 40-5-237,
if a man acknowledges his pateranity of a child in writing
and sueh the acknowledgment is filed with the department,
the department may enter an order establishing legal
paternity. An acknowledgment is binding on a parent who
executes it, whether or not he the parent is a minor.

(4) The department shall commence proceedings to
establish paternity by serving on an alleged father a notice
of paternity determination. The department may not serve
sgeh the notice unless it has:

(a) a sworn statement from the child's mother claiming
that the alieged father is the child's natural father;

(b) evidence of the existence of a presumption of
paternity under 40-6-105; or

{¢) any other reasonable cause to believe that the
alleged father is the child's natural father.

(5) Service on the alleged father of the notice of
paternity determination shaii must be made as provided 1in

40-5-231{2). The notice must include:

~41~ HB 335
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{(a} an allegation that the alleged father is the
natural father of the child involved;

{b} the child's name and place and date of birth;

(c} the name of the child's mother and the name of the
person or agency having custody of the child, if other than
the mother;

(d} the probable time or period of time during which
conception took place;

(e) a statement that if the alleged father fails to
timely deny the allegation of paternity, the question of

paternity may be resolved against him the alleged father

without further notice;

() a statement that if the alleged father timely

denies the allegation of paternity:

(i) he the alleged father is subject to compulsary

blood testing;

{ii) a blood test may result in a presumption of
paternity; and

(iii) he-—nny--request--u-—triai——&n——diatrict——court—to
detetnine—p&tern&ty-heiere-ehe-finei—adninistrutive—deeisien

is-made upon receipt of the blood test results, if the

alleged father continues to deny paternity, the alleged

father may regquest the department to refer the matter to

district court for a determination of paternity.

{6) The alleged father may file a written denial of
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paternity with the department within 20 days after service
cf the notice of paternity determinaticn. ‘

{(7) When there is more than one alleged father of a
child, the department may serve a notice of paternity
determination on each alleged father in the same
consolidated proceeding or in separate proceedings. Failure
to serve notice on an alleged father does not prevent the
department from serving notice on any other alleged father

of the same child."”

Section 1B. section 40-5-242, MCA, is amended to read:

"40-5-242, €Eivid Notice of support lien -- civil

liability upon failure to honor support liem or to comply

with warrant or-tc-henor-assignment-cf-wages for distraint.

{1} The department may, at any time after asserting a

support lien, serve a notice of the lien on any person,

firm, corporation, association, or political subdivision or

department of the state in possession of any real or

personal property that is due, owing, or belonging to an
obligor. For this purpose, personal property includes the

obligor's share of a decedent's estate, workers'

compensation benefits, and any proceeds or potential

proceeds from suits at law.

(2) Except as provided in gubsection (3), A a persony

firmyr-corporationy-associationy--potiticat--subdivistony—-or

department---of-—the--state or entity is liable to the
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department in an amount equal to 100% of the value of the a
support debe——that--is--the--basis——-of-—the--distraint--or

assignment-of-wages lien or warrant for distraint or the

value of the-distrained real or personal property subject to

a_support lien or distrained by a warrant for distraint,

whichever is 1less, together with costs, interest, and

reasonable attorney fees, if the person or entity:
fii--ﬁaiis—or-reiuses—te—deiiger-—property—-pnrauant—-ea

the-orders .

t2)(a) pays over, releases, sells, transfers, or
conveys real or personal property subject to a support lien,
to or for the benefit of the obligor, after the person or
entity receives actual notice of filing of the support lien;
or

t3¥(b) fails or refuses to surrender upon demand

property distrained——under—-48-5-24% of an obligor when

presented with a warrant for distraint by a sheriff or

levying officer under the provisions of 40-5-247+-ot.

fd}——iniia—-or--!eiuaes——to-hener—an*asaignnent—oé—wagea
presented-by-the-deparenentt

{3) A person or entity is not liable to the department

under this section when:

(a) a written release or waiver of the support lien or

warrant for distraint issued by the department has been

delivered to the person or entity;
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(b} a determination has been made in an adjudicative

proceeding, either administrative or judicial, that a

support lien does not exist or that the lien has been

satisfied; or

{c) the property subject to a support lien has been

transferred to, paid over to, or repossessed by a person or

entity holding:

{i) a prior perfected lien;

{ii) a mortgage, the proceeds of which were used by Lhe

obligor to purchase real propecty; or

(iii) a perfected purchase money security interest, as

defined by 30-9-107."

Section 19. Section 40-5-247, MCA, is amended to read:

*40-5-247. Piling-warrant-with-district-court--—-effect
of-£4ting-—--retease Warrant for distraint -- effect -—-—
satisfaction of support lien -- redemption. +iy--After

tssuing--a-warranty-the-department-may-fiie-the-warrant-with
the-clerk-of-a-diascrickt-courts——Fhe——¢clerk--ashaii--£fite--the
warrant--in--the--judgment——deckees;--with--the--name--cf-the
delinguent-obligor-tisted-as-the-judgment-debeors
t2y--Bpon-£tiing-the-warrants-there-ta--a--tien--against
aii--reai--and--perscnai--property-of-the-detinquent-ebiigoer
tocated-in-the-—-county--where——the-—warrant——-ia--£iteds—--Fhe
resuiting——tien-——is-treated-in-the-same-manner-as-a-properiy

docketed-dudgment--tieny--and--the--department—-may--cottect

-45- HB 335

LT R - T B S 7 X

10

12
13
14
15
16
17
18
9
20
21
22
23
24

25

HB 03315/03

deiinqaent-—ehiid——suppert——and—enforee—the—iien-in—ehe—aame
naﬂher—us-a-judgment—is-enforcedf-!he-iien—iu—fer—the—amount
indieated-en—ehe—warrant-piua-aeerued-inberest—fron—the-date

of-the-warrants

{1) The department may issue a warrant for distraint to

execute support liens estabhlished by [section 28 23 26] or

to _enforce and collect any money obligation authorized under

this chapter.

f{a] The warrant must be an order, under official seal

of the department, directed toc a sheriff of any county of

the state or to any levying officer authorized by law to

enforce a district court judgment. The order must command

the recipient to levy upon and sell nonéxempt real and

personal property to satisfy the support lien upon which the

warrant is based.

{b) A warrant must be signed by the directar of the

department or the director's designee.

(€) The warrant must be for the amount of the suppork

lien or the amount of any other money obligation determined

under this chapter, including interest and fees, if any.

(d) A warrant for distraint has the same effect as a

writ of execution issued by a district court to enforce

money judgments.

t33(2) (a) A eopy--of——the—-fited warrant for distraint
=2 _clstratnt

may be sent by the department to the sheriff or authorized
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agent levying officer. Upon receipt of a-copy-of the £iied

warrant, the sheriff or antherized--agent levying officer

shall proceed to execute upon the warrant im the same manner
as prescribed for execution upon a judgment.

(b) A sheriff or agent levying officer shall return a
warrant, along with any funds collected, within %0 days of
the receipt of the copy-of-the warrant.

(c) Funds resulting from execution upon the warrant

must first be applied to the sheriff's or levying officer's

costs, any superior liens, the aupport lien, or cther money

obligation and t¢ any inferior liens. Any amounts in excess

of this distribution must be paid tc the obligor.

tey{d) If the warrant is returned not fully satisfied,
the department has the same remedies to collect the
deficiency as are available for any civil judgment.

(3) A sheriff's or levying officer’'s levy againgt real

and personal property of the obligor is not limited to

property in possesasion of persons or other entities given

notice of a support lien under 40-5-242.

{4) (a) Upon receiving payment in full of the wunpaid
chitd--auppore warrant amount plus penalty and fees, if any,
and accumulated interest, the department shall release the
Tien warrant.

{b) Upon receiving partial payment of the unpaid chid

suppert warrant amount or if the department determines that
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a release or partial release of the 32ien warrant will
facilitate the collection of the unpaid amount, penalty, and
interest, the department may release or may partially
release the iien--acquired--by--filing—-the warrant for
distraint. The department may release the iriem warrant if it
determines that the %ien warrant is umenforceable.

{S5)] An obligor or other person or entity having an

interest in real or personal property levied upon by a

warrant for distraint at any time prior to sale of the

property may pay the amount of the support lien or other

money obligation and any costs incurred by the sheriff or

levying officer serving the warrant. Upon payment in Ffull,

the property must be restored to the obligor or other persocn

and all proceedings on the warrant must cease.

{6} An obligor or other person or entity having an

interest in real property levied upon and sold by a sheriff

or levying officer pursuant to a warrant for distraint may,

within 240 days after sale of the property, redeem the

property by making payment to the purchaser in the amcunt

paid by the purchaser plus interest at the statutory

interest rate payable on judgments recovered in the district

court.

(7) At any time after distraint of property under a

warrant for distraint, the department may release all or

part of the seized property without liability if paymeat of
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the support lien or other money obligation is assured or if

the action will facilitate collection of the support lien or

other money obligation. The release or return does not

operate to prevent future action to collect the warrant

amount from the same or other property.

{8) The department may issue a warrant for distraint to

collect a support lien or other money obligation under this

section at any time within the statutory limitation period

for enforcing and collecting delinguent child support,

+5¥(9) The use of the warrant for distraint is not
exclusive, and the department may use any other remedy
provided by law for the collection of child support

amounts."”

Section 20. section 40-5-255, MCA, is amended to read:

"40-5-255. Charging off child support debts as
uncollectible. (1) Any support debt due the department from
an obligor, which debt the department determines
uncollectible, may be transferred from accounts receivable
to a suspense account and cease to be accounted as an asset.
If a warrant ELor distraint has been filed and the support
debt has subseguently been charged off as uncollectible, the
department shall issue a release of lien,

{2) At any time after 6-years-from-the-date-a-support

debt-was-ineurred 10 years from the date of termination of

the support cbligation, the department may charge off as
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uncollectible any support debt upon which the department
finds there is no available, practical, or lawful means by
which the support debt may be collected. HNo--preceedings A
proceeding or action under the provisions of this part may
not be begun after expiration of the 6-year l0-year period
to institute collection of a support debt. Nothing-herein
This part may not be construed to render invalid or
neonactionable a warrant for distraint $ited-with——the--cierk

ef-court issued by the department prior to the expiration of

the 6&-year 1l0-year period or an assignment of earnings
executed prior to the expiration of the 6-year 10-year
period."

Section 21. section 40-5-415, MCA, is amended to read:

“40-5-415. Order to withhold income -- rules. (1) When
the requirements of this part have been met, the department
shall serve an order or modification order to withhoid and
deliver income upon any paycr or combination of payors. The
order must:

{a) direct the payor and successor payors to withhold
from the obligor's income each month the amount specified in
the order if sufficient funds are available;

(b) direct the payer to deliver the amcunt withheld to
the department in the same month in which the funds were

withheld;

(c) state that the order is binding on the payor until
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further notice by the department;

{(d) state the rights and duties of the payor under this
part; and

{e} include a statement that the obligor is required
under a support order to provide health insurance coverage
for the obligor's child, if appropriate.

(2) An order or modification order to withhold and
deliver the obligor's income made under this section is
binding upon the payor immediately upon service of the order
upon the payor. Service of the order or modification order
to withhold may be made either persconally or by certified
mail.

{3} Whenever there is more than one payor, the
department may, in its discretion, apportion the total
amount to be withheld each month among payors. Whenever an
obligor's income is subject to withholding for more than one

obligee, the department may consolidate the payments

received each month and distribute the income amcng the

obligees according to department rules.*

Section 22. section 40-6-116, MCA, is amended to read:

"40-6-116. Judgment or order. (1) The judgment or order
of the court determining the existence or nonexistence of
the parent and child relationship is determinative for all
purposes.

(2) If the judgment or order of the court is at
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variance with the child's birth certificate, the court shall
order that a substitute birth certificate be issued under
40-6-123.

(3) (a) The judgment or order may contain any other
provision directed against the appropriate party to the
proceeding concerning the custody and guardianship df the
child, visitation privileges with the child, the furnishing
of bond or other security for the payment of the judgment,
or ény other matter in the best interest of the chiid.

(b) Except when the financial responsibility of a
respongible parent is in the process of being determined
pursuant to the administrative procedure provided in
40-5-225, the judgment or order must contain a provision
concerning the duty of child suppoert.

(¢) The judgment or order may direct the father to pay
the reasonable expenses of the mother's pregnancy and
confinement .

{4) (a) Support judgments or arders ordinarily shaii
must be for pericdic payments which may vary in amount,

{b) In the best interest of the child, a lump-sum
payment or the purchase of an annuity may be ordered in lieu
of periodic payments of support,

{(c) The court may limit the father's liability for past
Bupport of the child to the proportion of the expenses

already incurred that the court deems considers just,
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(5) In determining the amount to be paid by a parent
for support of the child and the period during which the
duty of support is owed, a court enforcing the obligation of
support shall consider all relevant facts, including:

(a) the needs of the child, including his medical
needs;

{b) the standard of 1living and circumstances of the
parents;

{c) the relative financial means of the parents;

(d) the earning ability of the parents;

(e) the need and capacity of the child for education,
inciuding higher education;

(£) the age of the child;

{g) the financlal resources and the earning ability of
the child;

{hy the responsibility of the parents for the support
of others;’

{i) the wvalue of services contributed by the custocdial
parent;

(j) the cost of day care for the child; and

{k) any custody arrangement that is ordered or decided
upon.

(8) (a) Whenever a court issues or modifies an order
concerning child support, the court shall determine the

child support obligation by applying the standards in this
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section and the uniform child support guidelines adopted by
the department of social and rehabilitation services
pursuant to 40-5-209, unless the court finds by clear and
convincing evidence that the application of the standards
and guidelines is unjust to the child or to any of the
parties or is inappropriate in that particular case.

{b) If the court does not apply these standards and
guidelines to determine child support, it shall state its
reasons for [finding that the application of saneh the
standards and guidelines is unjust to the child or a party
or is inappropriate in that particular case.

(c) 1If the court does not order a parent owing a duty
of support to a child to pay any amount for the child's
support, the court shall state its reasons for not ordering
child support.

{7) The judgment or order concerning child support and
each modification of a judgment or order for child support
mist include a provision addressing health insurance
coverage in the following cases:

{a) 1If either party has available through an employer
Oor other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment
or order may contain a provision requiring that coverage for

the child or children be continued or obtained.
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{b) In the event that health insurance required in a
child support judgment or arder becomes unavailable to the
party who is to provide it, through 1loss or change of
employment or otherwise, that party shall, in the absence of
an agreement to the contrary, obtain comparable insurance or
request that the court medify the requirement.

(c) The parties may by written agreement provide for
the health care coverage required by this section, subject
to the approval of the court.

(d) Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

{8) [a) Unless an exception is found under 40-5-315 or
40-5-411 and the exception is included in the suppert order,
a support obligation established by judgment, decree, or
order under this section, whether temporary or final, and
each modification of an existing support obligation made
under 40-6-118 must be enforced by immediate or delingquency
income withholding, or both, under Title 40, chapter 5, part
3 or 4. A support order that omits the exception or that
provides for a payment atfange-ent inconsistent with this
section is nevertheless subject to withholding for the
payment of support without need for an amendment to the

support order or for any further action by the court.
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{b) BAfter October 1, 1993, if a support order subiect

to income withholding is expressed in terms of a monthly

obligation, the order may. be annualized and withheld on a

weekly or biweekly basis, corresponding to the obligor's

regular pay period.

(9) FPor the purposes of income withholding as provided
in subsection (8), whenever the district court establishes
or modifies a child support obligation, the judément.
decree, or order must include a provision requiring the
parent obligated to pay support to inform the court and, if
the department of social and rehabilitation services is
providing services under Title IV-D of the Social Security
Act for the enforcement of the judgment, decree, or order,
the department, of the following:

(a) the name and address of the parent's current
employer;

{b) whether the parent has access tc health insurance
through an employer or other group; and

(¢) if insurance coverage isg available, the health
insurance policy informatiocn.

(10) If the department of social and rehabilitation
services is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must

contain a statement providing that the noncustodial parent,
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without further order of the court, is required to obtain
and maintain health insurance coverage as provided in
40-5-208. Pailure to include a warning statement in the
judgment or order deoes not preclude the imposition of
sanctions under 40-5-208.

(11) Each district court judgment, decree, or order
establishing a final child support obligation under this
part and each modification of a final order for child
support must contain a statement that the order is subject
to review and modification by the department of social and
rehabilitation services upon the request of the department
or a party under 40-5-271 through 40-5-273 when the
department is providing services under Title IV-D of the

Social Security Act for the enforcement of the order."

Section 23. Section 40-6-117, MCA, is amended to read:

*40-6-117. Enfarcement of judgqent or order. (1) 1If
existence of the father and child relationship is declared
or paternity or a duty of support has been acknowledged or
adjudicated under this part or under prior law, the court
may order support payments to be made to the mother, the
clerk of the courk, or a person, corporation, or agency
designated to administer them for the benefit of the child
under the supervision of the court.

(2) Willful failure to obey the judgment or order of

the court is a civil contempt of the court. All remedies for
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the enforcement of judgments apply.

(3) €Ehild-support-ordered-on-behatf-cf--a--minor--chitd

must (A) A DISTRICT COURT JUDGMENT, DECREE, OR ORDER THAT

ESTABLISHES OR MODIFIES A CHILD SUPPORT OBLIGATION MUST

INCLUDE A PROVISION REQUIRING THE CHILD SUPPORT TO be paid

to:

ta¥({l) the legal custodian of the minor child;

{th¥--£43(J1) (A) any other person, organization, or

agency having legal physical custody of the minor child or

collecting child support on behalf of the minor child under

a legal assignment of rights; or

t£&3(B) the court for the benefit of the minor c¢child;

fey(II1) any other person or agency designated as

caretaker of the minor child by agreement of the legal

custodian; or

+4¥(1IV) any assignee or other person, organization, or

agency authorized to receive or collect child supporrt.

(B) A JUDGMENT, DECREE, OR ORDER THAT OMITS THE

PROVISION REQUIRED BY SUBSECTION {3)(A) IS SUBJECT TO THE

REQUIREMENTS OF SUBSECTION (3)(A) WITHOUT NEED FOR AN

AMENDMENT TO THE JUDGMENT, DECREE, OR ORDER OR FOR ANY

FURTHER ACTION BY THE CQURT."

Section 24. Section 53-2-613, MCA, is amended to read:

"53-2-613. Application for assistance ~- assignment of

support rights. (1) Applications for public assistance,
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including but not limited to aid to families with dependent
children and medical assistance, must be made to the county
department of public welfare in the county in which the
person is residing. The application shail must be submitted,
in the manner and form prescribed by the department of
social and rehabilitation services, and sha¥:* mugst contain
information required by the department of social and
rehabilitation services.

(2) A person by signing an application for public
assistance assigns to the state, the department of social
and rehabilitation services, and to the county welfare
department all rights the applicant may have to support and
medical payments from any other perscn in his the
applicant's own behalf or in behalf of any other family
member for whom application is made.

{3} The assignment:

{a) is effective for both current and accrued support
and medical obligations;

{b) takes effect upon a determination that the
applicant is eligible for public assistance;

(c) remains in effect with respect to the amount of any
unpaid support and medical obligation accrued under the
assignment that was owed prior to the termination of public
assistance to a recipient.

{(4) Whenever a support obligation is asaigned to the
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department of social and rehabilitation services pursuant tao
this section, the following provisions apply:

(a) If »msueh the support obligation is based upon a
judgment or decree or an order of a court of competent
jurisdiction, the. department may retain assigned support
amounts in an amount sufficient to reimburse public
assistance money expended.

{b) Ne A recipient or former recipient of public
ahsistance may not commence or maintain an action tc recaver
a delinquent support obligation without notifying the

department department's child support enforcement division.

The department may then release or relinquish ite assigned
interest or enter the proceediﬂg. This subsection (4)(b}
does not limit the right of any Persan to recover money not
assigned.

(¢) 1If a notice of aspigned interest is filed with the
district court, the clerk of the court may not pay over or
release for the benefit of any recipient or former recipient
of public assistance any amounts received pursuant to a
judgment or decree or an order of the court until the

department department’s child support enforcement division

has filed a written notice that:

{i} the assignment of current support amounts has been

terminated; and

(ii) all assigned support delinguencies, if any, are
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satisfied or released.

(d) He A recipient or former recipient of public
assistance may not take .action to modify or make any
agreement to modify, settle, or release any past, present,
or future support obligation unless the‘ department

department*s child support enforcement division is iven
P g9

written notice and an opportunity to participate. Any
modifications or agreements entered into without the
participation of the department are veoid with respect to the
state, the department of-sseciat-and-rehabiiitation-services,

and the county welfare department.”
NEW SECTION. Section 25. child support payments to
follow the child. €hiid-suppart-ordered-on-behaif-cf-a-minor

chiid-must (1) A SUPPORT ORDER ISSUED OR MODIFIED UNDER THIS

PART MUST CONTAIN A PROVISION REQUIRING THE CHILD SUPPORT TO

be paid to:
t2¥{A) the legal custodian of the minor child;
t24--tay(B) (I) any other person, organization, or
agency having legal physical custody of the minor child or
collecting c¢hild support on behalf of the minor child under
a legal assignment of rights; or
tb¥(II1) the court for the benefit of the minor child:
¢3¥(C) any other person or agency designated as
caretaker of the minor c¢hild by agreement of the legal

custodian; or
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t4)(D) any assignee or other person, corganization, or
agency authorized to receive or collect child support.

(2) AN ORDER THAT OMITS THE PROVISION REQUIRED BY

SUBSECTION (1) IS SUBJECT TO THE REQUIREMENTS OF SUBSECTION

{1) WITHOUT NEED FOR AN AMENDMENT TO THE ORDER OR FOR_ANY

FURTHER ACTION BY THE DEPARTMENT.

NEW SECTION. Section 26. Lien against real and
personal property -- effect of lien -—- interest —— warrant

for distraint. {1) There is a support lien on the real and
personal property of an obligor:

{a) when the department has entered a Final decision in
a contested case under this chapter that finds the obligor
owes a sum certain debt either to this department or to an
obligee, or both; or

(b) upon registration under 40-5-271 of a support order
that includes finding that the obligor owes a sum certain
amount of delinguent support.

(2) B support lien is for the amount required to
satisfy:

{a) the sum certain debt shown in a final decision in a
contested case under this chapter or the sum certain support
debt included in any support order registered under
40-5-271;

(b) interest claimed under this section; and

(c) any fees that may be due under 40-5-210.
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{3} A support lien has the priority of a secured
creditor from the date the lien is perfected as provided by
this section; however, the lien is subordinate to:

{(a) any prior perfected lien or security interest;

(b) a mortgage, the proceeds of which are used by an
aobligor to purchase real property; or

{c) any perfected purchase money security interest, as
defined in 30-9-1i07.

(4) Support liens remain in effect until the
delinguency upon which the lien is based is satisfied or
until 2 years after the child to whom the support liem is
related attains the age of majority, whichever occurs first.

(S) The 1lien applies to all real and personal property
owned by the obligor, if it can be located in the state. The
lien applies to all real and perscnal property that the
ocbligor can afterward acquire.

(6} The department shall keep a record of support liens
asserted under this section in the registry of support
orders established by 40-5-271.

{a) Except as provided by subsection (7) for motor
vehicle liens, a support lien ia perfected upon filing the
lien with the department's registry.

{b} The department shall make information about a
support lien available to any interested person or entity

AND TO THE CLERK AND RECORDER OF EACH COUNTY IN WHICH REAL
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ESTATE IS LOCATED IN WHICH THE OBLIGOR HAS AN INTEREST.

(c) A support lien filed with the department's registry
constitutes constructive notice to a purchaser of real
property from an obligor.

(d} Except as provided by subsection (7), a lien
against an obligor's personal property 1is not effective
against any person, firm, corporation, assoclation,
political subdivision, or agency of the state in possession
of the obligor's personal property until the department
serves a notice of the lien to the person or entity.

{E) EXCEPT AS PROVIDED IN SUBSECTION (7), A BUYER FOR

VALUE OF AN OBLIGOR'S PERSONAL PROPERTY WHO BOYS 1IN GQOD

FAITH AND WITHOUT KNOWLEDGE OF THE SUPPORT LIEN TAKES THE
PROPERTY FREE OF THE SUPPORT LIEN.

{(7) A support lien may be asserted against any motor
vehicle, as defined in 61-1-102, as follows:

(a) When an obligor jis the owner of a motor vehicle,
the department may SHALL give notice of the support lien to
the Jdepartment of justice as provided in 61-3-103(6). a
notice of support lien filed with the department of justice
constitutes constructive notice of the lien to subsequent
purchasers or encumbrancers of a motor vehicle from the
obligor, commencing from the date the notice is delivered to

the department of justice.

(b} (i) To assert a support lien on motor vehicles of
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which an obligor may later acquire ownership, the department
may, each month, prepare and submit to the department of
justice a 1list of obligors against whom there is a support
lien. The 1list must identify each obligor by name,
last-known address, amount of lien, social security number,
if known, and any other identifying information needed by
the department of justice to identify the obligor.

(ii) The department of justice shall, before issuing a
certificate of ownership for any motor vehicle, determine
whether the name of the person applying for the certificate
is on the most recent monthly support 1lien 1list. If the
person'as name is on the 1list, the department of justice
shall enter a lien on the certificate of ownership under the
name of the department as lienholder.

(c) The department shall reimburse the department of
justice for reasonable costs incurred by the department of
justice in implementing this subsecticn (7).

(8) (a) The department may charge interest on the
support lien at the rate of 1% per month.

{b} Interest accrues at the close of the business day
on the 1last day of each month and is calculated by
multiplying the unpaid balance of the lien, including prior
accrued interest existing at the end of the day, by the
applicable rate of interest.

(c) A provision of this section may not be construed to
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require the department to maintain interest balance due
accounts. The department may waive interest if waiver would
facilitate the collection of the debt.

(d) Interest under this subsection {8) is in addition
to and not in substitution for any other interest accrued or
accruing under any other provision of law.

{9) (&) Upon receiving payment in full of the amount of
the lien plus interest and fees, if any, the department
shall take all necessary steps to release the support lien.

(b) Upon receiving partial payment of the support lien
or if the department determines that a release or partial
release of the lien will facilitate the collection of
support arrearages, the department may release or partially
release the support lien. The department may release the
suppart lien if it determines that the lien is
unenforceable.

{10) A support lien under this section is in addition to
any other lien created by law.

(11) A support lien under this section may not be
discharged in bankruptey.

(12} Support liens provided for by this section may be
enforced or collected through the warrant for distraint

provided for by 40-5-247.

NEW SECTION. Section 27. payment of debts to

department. If money is due and owing the department, a
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payment due under Title 40, chapter 5, parts 2 or 4, or
under this chapter that is accanpahied by or bears any
notation by the debtor that the payment represents payment
in full is not full payment, notwithstanding the
department 's acceptance of the payment, unless there is
additional written agreement, signed by the department, that

the payment is payment in full.
NEW SECTION. Section 28. Repealer. Sections 40-5-241,
40-5-245, and 40-5-246, MCA, are repealed.

NEW SECTION. Section 29. Codification imstructiom. (1)
[Sections 26-and-27 25 AND 26) are intended to be codified
as an integral part of Title 40, chapter 5, part 2, and the
provisions of Title 40, chapter 5, part 2, apply to
fsections 26-and-27 25 AND 25].

(2) [(Section 28 27] is intended to be codified as an
integral part of Title 53, chapter 2, part 1, and the
provisions of Title 53, chapter 2, ﬁarh 1, apply to ([section
28 27).

NEW SECTION. Section 3. severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all 'valid applications that are
severable from the invalid applications.

-End-
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Free Conference Committee
on House Bill 335
Report No.l, April 20, 1993

Page 1 of 2

Mr. Speaker and Mr. President:

We, your Free Conference Committee met and considered House Bill
335 and recosmend as follows:

1. Title, page 2, line 4.
Strjke: "40-5-118,%

2. Page 15, line 4 through page 16, line 20.
Strike: section 8 in its entirety
Renumber: subseguent sections

3. Page 30, line 7.
Following: "obligee"™
Strike: remainder of line 7 through “assistance"

4. Page 46, line 6.
Strike: "26" '
Insert: "25°"

5. Page 63, line 20 through page 65, line 17.
Strike: subsactiona (6) (a) through (7} (c} in their entirety
Ingext: "(7} A support lien is perfected:

(a) as to real property, upon filing a notice of
gupport lien with the clerk of the district court in the
county or counties ian which the real property is or may be
located at the time of filing or at any time in the future;

{(b) as to motor vehicles or other itema for which a
certificate of ownership is issued by the department of
justice, upon filing a notice of support lien with the
department of justice in accordance with the provisions of
Titles 23 and 61;

{c) as to all other personal property, upon filing a
notice of support lien in the place required to perfect a
security interest under 30-9-401. The county clerk and
recorder or the secretary of state, as appropriate, shall
causa tha notice of support lien to be marked, held, and
indexed as if the notice of support lien were a financing
statement within the meaning of the Uniform Commercial Coda.

{8) A buyer for value of an cobligor's personal
property, other than motor vehicles and other items for

which a certificate of ownership is issued by the department

of justice, who buys in good faith and without knowledge of
the support lien takes the property free of the support
lien,."

Renumber: subsequant subsections

ADOPT

REJECT 871057CC.Hss

April 20, 1993
Page 2 of 2

6. Page 6
Strike: *
Insert: "
7. Page 67, iines 11 and 14.
Strike: "25 AND 26"
Insert: "24 and 25"

8, Page 67, lines 15 and 18.
Strike: "27*
Insert: “26"

And this Free Conference Committee report be adopted.

For the For the Senate:
Sen Bart;ett, Cha%r
en. erty
Rep. Toole en//Harp
F.C.C.R. =21

R 335

871057CC.Has



53rd Legislature

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0335/04

HOUSE BILL NO. 335
INTRODUCED BY TOOLE, BOHARSKI, KASTEN, J. RICE,
S. RICE, BOHLINGER, YELLOWTAIL,
WATERMAN, L. NELSON, PETERSON
BY REQUEST OF THE DEPARTMENT OF

SOCIAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING
CHILD SUPPORT ENFORCEMENT LAWS TO IMPROVE EFFICIENCY AND
EFFECTIVENESS OF CEILD SUPPORT ENFORCEMENT SERVICES;
PROVIDING FOR ADDITIONAL FEES; STATUPEORIbY¥-APPROPRIAPING
PEES-ANB-PENABFERS; REQUIRING NOTICE TC THE CHILD SUPPCRT
ENFORCEMENT DIVISION OF THE DEPARTMENT OF SOCIAL AND
REHABILITATION SERVICES WHEN NOTICE OR SERVICE TO THE
DEPARTMENT IS REQUIRED; DEFINING "SUPPORT ORDER" TO INCLUDE
AN ORDER ISSUED BY A TRIBAL COURT OR A FOREIGN COUNTRY;
EXTENDING SERVICES TO CHILDREN OVER AGE 18; RBQUIRiING
PRIVATE-INDIVIDUALS7-OREANEIBAPIONS 7 -AND-BUSINESSES-F0—-SHARSB
C€HRYAEIN--INPORMAEEON; ALLOWING CHILD SUPPORT PAYMENTS TO
FOLLOW THE CHILD; ENHANCING EXISTING CHILD SUPPORT LIENS ON
REAL AND PERSONAL PROPERTY; PROVIDING ADMINISTRATIVE
CONTEMPT AUTHORITY; CONSOLIDATING AND STANDARDIZING STATUTES
OF LIMITATIONS FOR CHILD SUPPQORT; ALLOWING THE DEPARTMENT TO
DISTRIBUTE INCOME-WITHHOLDING PAYMENTS BETWEEN MULTIPLE

OBLIGEES OF THE SAME OBLIGOR; ELIMINATING CERTAIN OBSOLETE
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PROVISIONS OF LAW; CORRECTING INCONSISTENT PROVISIONS OF
LAW; CONFORMING INCOME-WITHHOLDING PERIODS TO OBLIGOR PAY
PERIODS; AMENDING SECTIONS 13-%-5827 25-9-301, 2%-9-302,
25-9-303, 25-13-101, 27-2-201, 27-2-211, 40-4-204, 468-5-1187
40-5-201, 40-5-202, 40-5-206, 40-5-20B, 40-5-210, 40-5-224,
40-5-226, 40-5-227, 40-5-232, 40-5-242, 40-5-247, 40-5-255,
40-5-415, 40-6-116, 40-6-117, AND $53-2-613, MCA; AND

REPEALING SECTIONS 40-5-241, 40-5-245, AND 40-5-246, MCA.™

WHEREAS, it is necessary to draft a composite bill
containing unrelated sections in order to present the
proposed program improvements in a single, comprehensive
bill that promotes the needs of legislative energy,
efficiency, and economy by limiting the number of possible
bills and by reducing the need for hearings and readings cn
those bills.

THEREFORE, the Legislature finds it appropriate to enact

the following legislation,

BE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTANA:
Section—1--Section-17-7-5625-MEA;-18-amended-to-read=~-
43F-F-582---Statuntery—-—appropriatisnsg--—---— definzeion———

requisttes-for-variditys-tiy-A-atatutery-apprepriaction-zs-an

appropriation-made-by-permanent-taw-that-suthorizes-spending
by--a--state--agency--withoue--the--need--for---a-——-bienntat
-2~ HB_ 1335

REFERENCE BILL: Includes Free

Conference Committee Report
Dated «-2_ 1%
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tegisatative-appropriacion-or-budget-amendmente-
t2y--Breept---as--pravided--in--subsection——{4};—-ea—~be
effectiver-a-statutory-Appropriation-must-compiy--witch--both
of-the-fotitowing-previsionss
tay-—Phe--iaw-centatning-the-scacutery-authority-must-be
tisted-in-subsection-+34+
tb)--Fhe-taw-er-partion-of-the-taw--making--a--statutory
appropriation--must--specificatiy--stace--thac—-a--stacatory
appropriation-is-made-as-pravided-im-thrs-sections
t3j--Phe--£foitowing--iawas-—are—-the-oniy-laws-eentaining
atatutory-—appropriationsacs--2-9-2827---2-17-185;---2~-26-012%
10-3-2035-36-3-3325-3P0-3-324;~-30-4~363%;-23-3F-3047-25-3-233+
15-23-706:-——-35-25-3233---158-33~-302+--35-36-312+~-35~-33-23F¢
35-65-3223+---15-76-2015---26-2-4047-—--36-3-430; ---36-1-43117
37-3-2327-~37-5-4047-32F7-5-4247-13-5-F047-1F-5-8047-27-6-489+
1F-F-3047-19-5-4947-19-6-7697-39-5-504+-19-9-F827~19-9-1068%;
39-368-205---19-18-36855--39-30-50865---329-33-532+---49-33-533+
39-%3-606;—--19-32-301+---329-13-6647---39-35-201;--28-4-2897
20-6-406;---20-0-21%+---268-9-3617~---26-26-350833-—--22~-3-01%+
23~-5-%367--23-5-3064+-23-5-4897-23-5-6267;-23-5-6227~23-5~-63%+
23-3-363+---23-3-4827---27-12-2067-—--33-43-2047--—-37-53-50%7

39-73-25045 46-5-2105;---46-5-226+ 44-12-2865-—-44-13-362+

53-6-3587----53-24-2067---63-5-22F7-~—-63-3-2857--~F5-k-138%7
F5-5-56895---76-5-310B3—~-75-33-3437-—~76-22-1237---F3-2-808+

BA-2-3837---80-31-338+~--82-32-336+-~-B2-3F-36¢7~-~-85-1-226+
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98-3-30%7-96-4-2357-90~-6-3337-98-F-2205-and-96-9-306~

t4}--Fhere-ts--a--statutory--appropriatien--to--pay--the
principatr-interesty-premiumsy—and-coats-of-issuingy-payingy
anéd-securing-ait-bondar-notesy-or-other-obiigationa;-as-duey
that-have-been-anthearized-and-issued-pursnant-to-the—taws-of
Montanar-~-Agencies~—-that---have--aneered--into-—agreements
suthorized-—by--the--iaws--pf--Montana--te--pay-—the---state
treasurer;-—-for-—deposit-in-acecordance-with-17-2-30i-through
37-2-1@77-as-determined-by-the-state—-treasurery;-—an-—amount
suffietent-—to-—pay-the-principai-and-iaterest-as-due-on-the
bonds-or-notes-have-secatutary--appropriation——anthertty--for
the-—payments:--fin——aabsection-fafv—pursnant—tc-sec:-?r—Ehz
5677-bs-1991i7-the--inciuaton--of--19-6-7869--terminates-—upon
death--of--iast-recipient-etigibie-for-suppiementai-benefits
and—pursuane—ee-sec:—iav-ehr-?1Br-br—i99§7—the-inciusion——o£
22-3-8it-terminates-June-38y-193373+4

Section 1. Section 25-9-301, MCA, is amended to read:

=25-9-301. Docketing of judgment —- lien -- expiration.
(1) Immediately after the entry of the judgment in the
judgment book, the clerk must make the proper entries of the
judgment under appropriate heads in the docket kept by him
the clerk.

(2) From the time the judgment is docketed, it becomes
a lien upon all real property of the Jjudgment debtor not

exempt from execution in the county, owned by him the

-4~ HB 335
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judgment debtor at the time or which ke the judgment debtor

may afterward acquire until the lien ceases. Phe Except as

provided in subsection (3), the lien continues for 6 years

unless the judgment be is previously satisfied.

{3) When the judgment is for the payment of child er

spousal gupport, the lien continues for 10 years from the

termination of the support obligation unless the judgment is

previously satisfied.”

Section 2. section 25-9-302, MCA, is amended to read:
®25-9-302. Piling of transcript of docket in another

county -- lien ~-- expiration. (1) A transcript of the

original docket, certified by the clerk, may be filed with
the district court clerk of any other county; and from the
time of the filing, the judgment becomes a lien upon all
real property of the Jjudgment debtor, not exempt from
execution, in sauch that county, owned by him the judgment

debtor at the time or which he the judgment debtor may

afterward and before the lien expires acguire. The Except as

provided in subsection {2), the lien continues for 6 years

unless the judgment be is previcusly satisfied.

{2) When the judgment is for the payment of child eor

spousat support, the lien continues for 10 years from the

termination of the support obligation unless the judgment is

previously satisfied."”

Section 3. Section 25-9-303, MCA, is amended to read:

—5- HB 315§
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“25-9-303. Filing of transcript of docket of federal

court =-- 1ljen -- expiration. (1)} A transcript of the

criginal docket of any judgment rendered in the circuit or
district court of the United States, ninth circuit, district
of Montana, certified by the clerk of said court, may be
filed with the district court clerk of any counéy; and from
the time of the filing, the judgment becomes a lien upon all
real property of the judgment debtor, not exempt from
execution, in suweh the county, owned by him the judgment

debtor at the time or which he the judgment debtor may

afterward and before the lien expires acquire. The Except as

provided in subsection (2}, the lien shaii---continne

continues for 6 years unless the judgment be is previously

satisfied.

{2) When the judgment is for the payment of child er

spousat support, the lien continues faor 10 years from the

termination of the support obligation unless the judgment is

previously satisfied.™

Section 4. section 25-13-101, MCA, is amended to read:
®25-13-101. Time limit for issuing execution. (1) %he

Except as provided in subsection (2}, the party in whose

favor the judgment is given may, at any time within & years
after the entry thereof, have a writ of execution issued for

its enforcement.

{2} When the judgment is for the payment of child er

-6- HB 335



11
12
13
14
15
16
17
18
19

20

21
22
23
24
25

HB 0335/04

spousal support, the party in whose favor the Jjudgment is

given may, at any time within 10 years after the termination

of the support obligation, have a writ of execution issued

for its enforcement."”

Section B. section 27-2-201, MCA, is amended to read:

®27-2-201. Actions upon judgments. (1) <¥Phe Except as

provided in subsection (3), the period prescribed for the

commencement of an action upon a judgment or decree of any
court of record of the United States or of any state within
the United States is within 10 years.

{2) The period prescribed for the commencement of an
action wupon a judgment or decree rendered in a court not of
record i8 within 5 years. The cause of action is deemed
considered, in wmsueh that case, to have accrued when final
judgment was rendered.

(3) The pericd prescribed for the commencement of an

action to collect past-due child er-spousa: support that has

accrued after October 1, 1993, under an order entered by a

court of record or administrative autheority is within 10

years of the termination of support obligation.”

Section B. Section 27-2-211, MCA, is amended to read:

=27-2-211. Actions to enforce penalty or forfeiture or
other statutory liability. (1)} Within 2 years is the period
prescribed for the commencement of an action uponh:

(a) & statute for a penalty or forfeiture when the
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acticon is given to an individual or to an individual and the
state, except when the statute imposing it prescribes a
different limitaticn;

{(b) a statute or an undertaking in a criminal action
for a forfeiture or penalty to the state;

{c) a liability created by statute other than:

{i) a penalty or forfeiture; or

{ii} a statutory debt created by the payment of public
assistance.

{2} The period prescribed for the commencement of an
action by a municipal corporation for the viclation of any
city or town ordinance is within 1 year.

{3) Notwithstanding any other provision of this
chapter, actions against directors or stockholders of a
corporation to recover a penalty or forfeiture imposed or to
enforce a liability created by law must be brought within 3
years after the discovery by the aggrieved party of the
facts wupon which the penalty of forfeiture attached or the
liability was created.

{4) Unless fraud 1is 1involved or unless a support

obligation has been entered, an action to enforce a

statutory debt created by the payment of public assistance
must be brought within 5 years from the date the debt
arises. If fraud 1is involved, an action must be brought

within 5 years of the discovery of the fraud. If a support
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obligation has been entered, an action must be brought

within 10 years of the termination of support obligation.*

Section 7. Ssection 40-4-204, MCA, is amended to read:

*40-4-204. Child suppert -— orders to address health
insurance —- withholding of c¢hild support. (1) In a
proceeding for dissolution of marriage, legal separation,
maintenance, or child support, the court shall order either
or both parents owing a duty of support to a child to pay an
amount reasonable or necessary for his the child’'s support,
without regard to marital misconduct.

{2) The court shall consider all relevant factors,
including:

(a) the financial resources of the child;

{b) the financial resources of the custodial parent;

{c) the standard of living the chilé would have enjoyed
had the marriage not been dissclved;

{d} the physical and emotional condition of the c¢hild
and kis the child's educational and medical needs;

(e) the financial resources and needs of the
noncustodial parent;

(E) the age of the child;

{(g) the cost of day care for the child;

{h) any custody arrangement that is ordered or decided
upon; and

(i) the needs of any person, other than the child, whom
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either parent is legally cbligated to support.

{3} (a) Whenever a court issues or modifies an order
concerning child support, the court shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and rehabilitation services
pursuant to 40-5-209, unless the court finds by c¢lear and
convincing evidence that the application of the standards
and guidelines is unjust to the c¢hild or to any of the
parties or is inappropriate in that particular case.

(b) If the court does not apply these standards and
guidelines to determine child support, it shall state its
reasons for finding that the application of asweh the
standards and guidelines is unjust to the child or a party
or is inappropriate in that particular case.

{c) If the court does not order a parent owing a duty
of support to & child to pay any amount for the child's
support, the court shall state its reasons for not ordering
child support.

(4 Each district court judgment, decree, or order
establishing a final child support obligation wunder this
title and each modification o©of a final order for child
support must include a provision addressing health insurance
coverage in the following cases:

{a) If either party has available through an employer
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or other organization health insurance coverage for the
child or children for which the premium 1is partially or
entirely paid by the employer or organization, the judgment,
decree, or order may <contain a provision requiring that
coverage for the child or children be continued or obtained.

(b) In the event that health insurance required in =a
child support judgment, decree, or order becomes unavailable
to the party who is to provide it, through loss or change of
employment or otherwise, that party must, in the absence of
an agreement to the contrary, obtain comparable insurance or
request that the court modify the requirement,

{c) All tempeorary child support orders must contain a
provision regquiring the party who has health insurance in
effect for the child or children of the parties to continue
the insurance coverage pending £final disposition of the
case.

{d} The parties may by written agreement provide for
the health care coverage required by this section, subject
to the approval of the court.

e} Unless otherwise provided in the decree., the health
care coverage reqguired by this section is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

{5) (a) Unless the c¢ourt makes a written exception

under 40-5-315 or 40-5-411 and the exception is included in
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the support order, a support obligation established by
judgment, decree, or order under this section, whether
temporary or final, and each modification ¢f an existing
support obligation under 40-4-208 must be enforced by
immediate or delinquency income withholding, or both, wunder
Title 40, chapter 5, part 3 or 4. A support order that omits
the written exceptions provided in 40-5-315 or 40-5-41l1 or
that provides for a payment arrangement inconsistent with
this section is nevertheless subject to withholding for the
payment of support without need for an amendment to the
support order or for any further action by the court.

(b) If an obligor is exempt from immediate income
withholding, the district court judgment or order must
include a warning statement that if the obligor is
delinguent in the payment of support, the obligor's income
may be subject to income withholding procedures under Title
40, chapter 5, part 3 or 4, Failure to include a warning
statement in a judgment or order does not preclude the use
of withholding procedures.

(c) After October 1, 1993, if a support order subject

to income withholding is expressed in terms of a monthly

obligation, the order may be annualized and withheld on_ a

weekly or biweekly basis, corresponding to the obligor's

regular_pay period.

(6) For the purposes of income withholding under
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subsection {5), every district court judgment, decree, or
order that establishes or modifies a child support
obligation must idinclude a provision requiring the parent
obligated to pay support to inform the court and, if the
department of social and rehabilitation services is
providing services under Title IV-D of the Social Security
Act for the enforcement of the judgment, decree, or order,
the department, of the following:

fa) the name and address of the parent's current
employer;

(b) whether the parent has access to health insurance
through an employer or other group; and

(e) if insurance coverage 1is available, the health
insurance peolicy information.

{7) If the department of social and rehabilitation
services is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or medification o©of an order must
contain a statement providing that the noncustodial parent,
without further order of the court, is required to cbtain
and maintain health insurance coverage as provided in
40-5-208. Failure to include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208.

(8) Each district court Jjudgment, decree, or order
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establishing a final child support obligation under this
part and each modification of a final order for c¢hild
support must contain a statement that the order is subject
to review and modification by the department of social and
rehabilitation services upon the request of the department
or a party under 40-5-271 through 40-5-273 when the
department is providing services under Title IV-D of the
Social Security Act for the enforcement of the order.

(9) €emtid-suppore-erdered-on-behatfé-of--a--minsr--chiid

must (A} A DISTRICT COURT JUDGMENT, DECREE, OR ORDER THAT

ESTABLISHES OR MODIFIES A CHILD SUPPORT OBLIGATIQN MUST

INCLUDE A PROVISION REQUIRING THE CHILD SUPPORT TQO be paid

to:

ta¥(I) the legal custodian of the minor child;

tby——t+3(1II) (A) any other person, organization, or

agency having legal physical custody o©f the minor child

under a legal assignment of rights; or

++i3¥(B) the court for the benefit of the minor child;

te3(III) any other person or agency designated as

caretaker of the minor child by agreement of the legal

custodian; or

td¥(1V) any assignee or other person, organization, or

agency authorized to receive or collect child support.

(B) A JUDGMENT, DECREE, OR CORDER THAT OMITS THE

PROVISION REQUIRED BY SUBSECTION (9}(A)} IS SUBJECT TO THE
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REQUIREMENTS OF SUBSECTION (9)(A)}) WITHOUT NEED FOR AN

AMENDMENT TQ THE JUDGMENT, DECREE, OR ORDER OR FOR ANY

PURTHER ACTION BY THE CQURT."

SectionB-—Sectien-46-5-1187-MEA;-is-amended-to-read:—-
448-5-1iB---Searte—-information--agencyr—-ti)--Fhe--stace
deparement--o0f--asctat--and---rehabriztation---services---is
designaved-as-the-state-infermation-agency-under-this-parts
t24--2t-shaiis
tay——conpite-a-tist-of-the-conrens-and-their-addresses—-in
this--scate-having-jurisdietion-under-this-part-and-tcransmit
te-te-che-state—information--agency--ef-—every--other--state
whiech that has-adepted-this-or-a-substantiatiy-simitar-iaws;
and Upeon-the-adjournment-cf-each-session-of-the-tegistature
the-agency-shati-distribute-copies—of-any-amendments-to-this
part-and-a-statement-of-their-effeective-date--to--aii--other
state-information-ageneciens
thi-—matneain--a--register——af--tists-of-courta-recetved

from-ather-states-and-tranamit furnishy-upon-request; ceptes

thereof ocf-the-1ist promptiy-to-every-court—-in--thia--state
having-jurisdietien-under-this-part;-and:
ter--forward-—to--the-—couse--tn-~-this—-scate--which~has
jurisdiecion-over-the-obtigor--oer--his--prepercy-—-petitionsay
certificateass——and-—-copies—-of-the-reciprocal-enforcement-of
support-act-itt-receives-from-courts-or-information--agencies

ef-other-statess
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t33--if--the--state-information-agency-does-net-knaw-the
tocation-of-the-obiigor-or-his-preperty-itn-the-atate-and--no
astate--location-serviece~is-avaiiabiey-it-shati-use-atr:-means
at-its-dispesal-to-ebtain-thts——informationy--inetuding--the
examination--of--offictat--records--in--the--seate-and-other
soureas-—-sueh--as--tetephone-—-directortes;---reat---property
recorday--vitat-scatistics-records;-potice-recordays-reguests
for-the-name-and-addreas-from--empioyers--who--are-—abie--or
witiing--te--cooperatey—-records--of--motor--vehicie-iitcanae
officensr-requestas-made-to-the-tax—-offices--both--atate--and
federai--where—-such--gfficen--are--apte--to--cooperater-and
requests-made--to--the--sseial--security--administracton--as
permitted-by-the-Sociat-Seeurity-Acty-as-amended:

t43--After-—the--deposit-cf-three-copies—of-the-petition
and-certificate-and-one-copy-of-the--reciprocal--enfercement
of-support-act-ef-the-initipting-state-with-the-citerk-aé-the
appropriate-—esurty-if~-the-state—informacion-agency-knowa-ar
beiieves-that-the-prosecuting-attorney--is--not-—-prosecuting
the--case--ditigenttyr-—tt-shati-inform-the-attorney-generat

who-may-~undertake-the-representationzt

Section 8. section 40-5-201, MCA, is amended to read:

“40-5-201, Definitions. As wused in this part, the
following definitions apply:

(1) "Alleged father" means a man who is alleged to have

engaged in sexual intercourse with a child's mother during a
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possible time of conception of the child or a man who |is
presumed to be a <child's father under the provisions of
40-6-105.

(2} {(a) "Child" means any person under 18 years of age
who 1is not otherwise emancipated, self-supporting, married,
or a member of the armed forces of the United States, any

person  under 19 vyears of age and still in high school, or

any person who is mentally or physically incapacitated if

the incapacity began prior to the person's 18th birthday and

for whom:
ta¥(i) support rights are assigned under 53-2-613;
tb¥(ii) a public assistance payment has been made;
te¥{iii) the department is providing support enforcement
services under 40-5-203; or
tdy(iv} the department has received a referral for
interstate services from an agency cf another state under
the provisions of the Uniform Reciprocal Enforcement of
Support Act or under Title IV-D of the Social Security Act.

{b) Child may not be construed to limit the ability of

the department to enforce a support order according to its

terms when the order provides fcr support to extend beyond

the child's 18th birthday.

(3} "Department" means the department of social and

rehabilitation services.

(4) "Director™ means the director of the department of
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social and rehabilitation services or his the director's

authorized representative.

{$) "Guidelines" means the child support guidelines
adopted pursuant to 40-5-209.

{6y "“Hearing cfficer" or “hearing examiner" means the
hearing officer appointed by the department for the purposes
of this chapter.

(7) "Need" means the necessary costs of food, clothing,
shelter, and medical care for the support of a c¢hild or
children.

(8) "Obligee" means:

{a) a person to whom a duty of support is owed and who
is receiving support enforcement services under this part;
or

{b) a public agency of this or another state having the
right to receive current or accrued sSupport payments.

{9) "Obligor" means a person, including an alleged
father, who owes a duty of support.

(10) "Parent" means the natural or adoptive parent of a
child.

(11) "Paternity blood test" means a test that
demonstrates through examination of genetic markers either
that an alleged father is not the natural father of a child
or that there is a probability that an alleged father is the

natural father of a child. Paternity blood tests may include
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but are not limited to the human leukocyte antigen test and
DNA probe technology.

{(12) "Public assistance” means any type of monetary or
other assistance for a child, including medical and foster
care benefits. The term includes payments to meet the needs
of a relative with whom the child is living, if assistance
has been furnished with respect to the c¢hild by a state or
county agency of this state or any cther state.

{13) "Support debt" or ‘"support obligation" means the
amount created by:

{a) the Failure to provide support to a child under the
laws of this or any other state or a support corder; or

{b) a support order for spousal maintenance if the
judgment or order requiring payment of maintenance also
contains a judgment or order requiring payment of child
support for a child of whom the person awarded maintenance
is the custodial parent.

(14) "Support order"™ means an order providing a
determinable amount for temporary or final periodic payment
of funds for the support of a child, that is issued by:

{a} a district court of this state;

(b) a court of appropriate jurisdiction of another

state, Indian tribe, or foreign country;

(c) an administrative agency pursuant to proceedings

under this part; or
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{d) an administrative agency of another state, Indian

tribe, or foreign country with a hearing function and

process similar to those of the department under this part.
{15) "IV-D" means the provisions of Title 1IV-D of the
Social Security Act and the regulations promulgated

thereunder."

Section 9. section 40-5-202, MCA, is amended to read:

~40-5-202. Department of social and rehabilitation
services -- powers and duties regarding collection of
support debt. (1) The department may take action under the
provisions of this part, the abandonment or nansupport
statutes, the Uniform Parentage Act established in Title 40,
chapter 6, part 1, and other appropriate state and federal
statutes to emnsure--that--the--parent--or---other---person
responsibie--pays-for-the-ecare;—suppert;-cr-maintenance-sf-a

enttd provide IV-D services if the department:

{a) receives a referral from the department of social
and rehabilitation services or the department of family
services on behalf of the child;

(by 1s providing child support enforcement services
under 40-5-203; or

(c) receives an interstate referral, whether under the
Revised Uniform Reclprocal Enforcement of Support Act or an
interstate action by a Title IV-D agency of another state.

(2) If---the--department--its--providing--chiid--suppere
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enforcement—services--fer--a--¢hitd--under--this--party;—--che
department--becomes-——trustee-—of--any-cauvse-of-action-of-che
chiid-er-the-obligee-te-recover-support-due-te-the-child--or
ebtigee——frem——the—-obligors--Fhe--departmene--may-bring-and
maintain-the-action-in-its-own-name-ar-in—the--name--af-—-the

abitgeer A verified statement, filed by the department, that

it is providing services is prima facie evidence of its

authority to act, The department may initiate, participate

in, or exercise any remedy available in a judicial or an

administrative action on the same basis as any other party.

{3} The department has the power of attorney to act in
the name of any obligee to endorse and cash any and all
drafts, checks, money corders, or other negotiable
instruments received by the department on behalf of a child.

(4) Por--purposes--of-prosecuting-any-civii-acttony-the
department-is—a-reat-party-tn-interest-:f-—tt--ts--providing
ehitd--support--enforcement--services—-under--this-pares The

department is a party to and must be afforded notice and an

opportunity to participate in any proceeding relating to

paternity or to the establishment, enforcement, or

modification of a support obligation, whether initiated by

the obligee, the obligor, or the child. Ne--obiigee A

recipient of services may not act to prejudice the rights of

the department while such the services are being provided.

(5) If child support enforcement services are being or
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have been provided under this part, mo an agreement between
any obligee and any obligor either relieving an obligor of
any duty of support or purporting to settle past, present,
or future support obligations either as settlement oOr
prepayment may not act to reduce or terminate any rights of
the department to recover from the abligor for support debt
provided unless the Jdepartment has consented to the
agreement in writing.

(6) The department may petition a court or an
administrative agency for modification of any order on the
same basis as a party to that action is entitled to do.

(7} The department is subrogated to the right of the
child or obligee tc maintain any civil action or execute any
administrative remedy avalilable under the laws of this or
any other state to collect a support debt. This right of
subrogation is- in addition to and independent of the
assignment under 53-2-613 and the support debt created by
40-5-221,

(8) 1If public assistance is being or has been paid, the
department is subrogated to the debt created by a support
order and any money judgment is considered to be in favor of
the department. This subrogation is an addition to any
assignment made under 53-2-613 and applies to the lesser of:

(a) the amount of public assistance paid; or

{by the amount due under the support order.
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{9) The department may adopt and enforce the rules
necessary to carry out the provisicns of this part.

[10) The department, for the purposes mentioned in this
part, through its directer or the director's authorized
representatives, may administer oaths to certify official
acts and records, issue subpoenas, and compel witnesses and
the production of books, accounts, documents, and evidence.

{11) When a perscn is required to give notice to, serve,

or provide a written response to the department in a

proceeding concerning the establishment or enforcement of

child support, the notice, service, or response must be made

to the department's child support enforcement division,"

Section 10. section 40-5-206, MCA, is amended to read:
"40-5-206. Central unit for information and
administration -- cooperation enjoined -- availability of
records. (1) The department shall establish a central unit
to serve as a registry for the receipt of information, for
answering interstate inquiries concerning deserting parents,
for receiving and answering requests for information made by
consumer reporting agencies under 40-5-261, to coordinate
and supervise departmental activities in relation to
deserting parents, and toc assure effective cooperation with
law enforcement agencies.

t2) If services are provided to a chiid under this

part, the department may reguest and, notwithstanding any
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statute making the information confidential, all state,

county, and city agencies, officers, and employees andy

EXCEPT--AS- _PROVIDED_—IN--SUBSECPION--{6}7 nil-corparatians;

partnershipsy-associations;——crganizationsy--or—-individuais

doing--business—-in--the—-stare must provide on regquest any

information, if known, concerning the-iseation;-income;——and
aasets-of an obligor, including:
{a) name;

{b) address of obligor's residence;

(c) date of birth;

{d) social security number;

(e) wages or other income;

(£) number of dependents claimed for state and federal

income tax withholding purposes;

(g9) name and address of employer;

thy--name--and--addreas--of-—any--financial-—institution

maintaining-an-account-£for-the-obirgenrs

t¥y-—account-numbery-account-baltancesy-account-typer—and

the-name-under-which-the--obligor--has--an—-interese-—in-—-an

account-or—depostt-with-a-financtat-instibutitons

$33r(H) address of any real property owned by the

obligor; and

thk+(I) any other asset in which the obligor may have an

interest, including the extent, nature, and value of the

interest.
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+3y-—BExcept-as-provided-in-46-5-261--and--ruites--adopted
under--40-5-2627--any--records—-estabiished--pursuant-to-the
provistona--of--this--section--are--avaiiabie--onity--te--the

department; A-person--who--knowingly--faits--or--refuses——+to

provide—-information--sr--who-—-knowingly--pravides—-faise-or

ineorrect—informatian-concerning-an-oebliger;-in-respense-—to

a--request——by-—the--departmenty——is-subject-to-citation-for

contempt-under—the-provisions-of-this-pare<

t44(3) Any information obtained by the department

during the course of a child support investigation that is

confidential at the source must be treated by the department

as confidential and must be safeguarded accordingly.

£5%(4) Use or disclosure ¢of information obtained by the

department from confidential sources of and information

maintained by the department in its records, including the

names, addresses, and social securitv numbers of obligors

and obligeesg, is limited to:

{a) purposes directly related to the provision of

gervices under this chaptet;

(b) county attorneysy and courts having jurisdiction in
support and abandonment proceedings or actions or agencies
in other states engaged in the enforcement of support of
minor children as authorized by the rules of the department
and by the provisions of the federal Social Security Act;

and
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(c) any other use permitted or reguired by the federal

Sccial Security Act.

{63--FIF-A-FINANCEIAL-INSPIPUTION-DEFPINED-IN-Ji-3-333-AS-A

REGUbEAYED--bLENBER---POS3ESSES-~~-IRPORMAYION-~-DESER¥BEB---F¥N

SUBSEETION-—2)¢E)7=—1211d37--OR-~+2} {K}--PHAP--RELAPES-PO-A

PERSON-WHE-13-PHE-SHBIEBEF-OPFP-AN-INQUHIRY¥-BY¥-—PHE--DEPARPYMEN®y

PHE-FPINANEIAL-INSP1PUFION-NERB-GNLY-PELL-PHE-BEPARPMENTP-PHAT

IP---POSSESSBES~-—-INPORMATION-——-THE---BEPARTMENF--SEBKS---FHE

DEPARTMENT-MAY-APPLY-FOR--AN--INVESFIGATIVE--SUBPOENA--UNBER

46-4-3817y--SPAPING--IN-PHE-PROGSECHPER+S-APFIBAVIP-FN-SUPPORY?

SF-PHE-SHBPOBENA-PHAY-ASSHPS-6R~RESOUREES -8F-PHE--6BLEB8OR--BO

SR-MAY¥-E¥ISF-AND-PHAP-PHE-ABMEINISPRATION-GP-JUSPIEE-REQUEIRES

FHE-PINANCIAL-INSPIFHPION-FO-BISCLOSE-PHE-INPORMATIONS"

Section 11. section 40-5-208, MCA, is amended to read:

“40-5-208. Medical support -- obligation enforcement --
sanctions. (1) (a} In any proceeding initiated pursuant to
this part to establish a child support order, whether final
or temporary, and in each modification of an existing order,
the department shall require the obligor to obtain and
maintain health insufance coverage for each child if health
insurance coverage is available through the obligor's
employment or other group health insurance plan. The order
or modification of an order must include a statement that
the insurance must be obtained and maintained whenever the

department is providing support enforcement services and
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that the fallure to do so may result in the 1imposition of
sanctions under this section.

{b) 1If the support order or modification of an order
does not include a provision requiring the obligor to
provide health 1insurance coverage for a child, upon notice
tc the obligor that the child is receiving support
enforcement services under Title IV-D of the Scocial Security
Act, the obligor shall obtain and maintain health insurance
coverage as provided for in subsection (ly(a). This
insurance is in addition to:

(i) an order reqguiring the obligee to maintain health
insurance coverage;

(ii) an agreement that the obligee will maintain health
ingurance coverage; or

(iii} a Eailure or omigsion of the court order or
modification of an order to regquire health insurance
coverage.

(2) (a) If the department 1is providing child support
enforcement gservices and the obligor is reguired by an
existing diatrict court order or an administrative order
under this section to provide health insurance coverage for
a child, the department shall also enforce the health
insurance obligation,

{b) To ensure that health insurance coverage is

available for the child, the obligor, upon written request

-27- HB 335

12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0335/04

by the department, shall provide the name of the insurance
carrier, the policy identification name and number, the
names of the persons covered, and any other pertinent
information regarding coverage.

(3) (a) The department may issue a notice commanding
the obligor to appear at a hearing heid by the department
and show cause why a sum of not more than $100 should not be
assessed for each month health insurance coverage i3 not
secured or maintained if the department determines an
obligor has failed to:

{i) obtain or maintain health insurance c¢overage as
required under this section; or

(ii) provide information required under this section.

{b) If the department finds, after hearing or the
obligor's failure to appear, that health insurance coverage
has not been obtained or maintained or that the obligor has
failed to provide the information required, the department
may assess against the obligor not more than $100 for each
month health insurance coverage has not been obtained or
maintained or for each month information has not been
provided. BSuech The amounts may be enforced by any
administrative remedy available to the department for the
enforcement of child support obligations, including warrant
for distraint provided for in 48-5-24% 40-5-247 and income

withholding provided for in Title 40, chapter 5, part 4.
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(4} The health insurance c¢overage must be provided
under this section even though it may reduce the amount of
the child support obligation or reduce the obligor's ability
to pay child support as reguired.

(5) Any amounts collected pursuant to this section must
be returned to the general fund to help offset expenditures
for medicaid.*

Section 12. section 40-5-210, MCA, is amended to read:

"40-5-21¢. Standardized Ffee schedule -- rules. (1) The
department shaii-by-ruite-estabitsh-a--standardized--scheduie
of--fees—-for--the--recovery--of—-administrative—-coats--and
expenses-—of--ehiid--support--enforcement:—-Fhe--fees-may-be
recovered-from--an--sbiiger--if--the--obtigorts--fasinre--as
refusai-—-to-—support--a--chiid--makes--it--necessacy-for-the
department-to-provide--chitd--support--enforcemene--services
under-this-parts-Fhe-fees-must-be-comnensurate-with-casts-or
ar--average-—of--the—-expenditures--retated--to--specific-or

routine-activities may charge an application fee to each

person applying for services under 40-5-203, except that the

fee may not be charged to persons who receive continuing

gservices under 40-5-203(3). The application fee may be:

(a) a flat deollar amount; or

(b) an amount based on a sliding fee schedule that is

based on the applicant's income level.

{2) The department may charge a handling fee for each
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payment of support collected on behalf of any obligee who is

not a recipient of public assistance. The department may

withhold the fee from the support payment hefore

distribution to the obligee.

(3) The department may charge an ¢hligor a late payment

fee for each late payment of support collected on behalf of

any obligee who-is-net-a-recipient-of-pubiic-asaisranece.

(4) The department may establish a Fee schedule in

order to recover costs and expenses in excess of the

application, handling, and late fees. The fees must be

commensurate with costs or an average of the expenditures

related to specific or routine activities.

{a) The department shall develop procedures for

determining whether it is appropriate for either the obligor’

or_the obligee to be responsible for payment of the fee. In

developing the procedures, the department shall consider

federal regqgulations promulgated under Title IV-D of the

Social Security Act.

(b)¢t2y 1In an action to establish paternity or to
establish or enforce a child support obligation, whether in
district court or by administrative process, the department
must be awarded costs in the amcount established in the fee
schedule as part of any judgment, decree, or order in--which
whenever the department:

{1) 1is the a prevailing party in the action; or
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{ii) is not a party -but incurs expenses and costs

related to the action.

+3)--Fees-avarded-under-this-section-are-in--the--nature
of-child-support-and-are-cotitectibte-in-the-same-manner-as-a
suppott--arders-Phe—fee-award-may-be-cotiected-separateiy-or
added-to-and-coiteceed-with-any-batance--due--on-—a--support
debts

t43--Cotiection--of--a--fee--award--may-—not--redace-any
cureent-chitd-suppsre-payment-due—the-sbitgees

{53--Arrearage-amcunts-cottected-that-inciude-a-fee-must
be-atiocated-as-fotiows:

tar—-if-the-sbligee-is-a-recipient-of-public-assiastancer
the-amount-must-be-atiecated-firsk-ta-pacisfy—che—fees

tb}--3f--the--cbiigee—-is--not--a~--recipient——of--pubiie
assistancey-the-first-18d-of-cach-amount-cottected--mnst--be
atiocated-te-satisfy-the-feer

{5) The department may collect the fees awarded under

this section by one of the following means:

(a) iFf the fee is owed by an obligor, the fee may be:

(i) collected through any remedy available to the

department for the collection of child support arrearages;

or

(ii) deducted from any payments made by the obligor

pefore the payment is distributed to the obligee. Credit for

the payment must be reduced by the amount of the deduction
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for the fee. The deduction for fees may not reduce any

current support due to the obligee. The deduction for a late

payment fee may not reduce any current or past—due support

due to the obligee.

{(b) if the fee is owed by the obligee, the fee may be

collected separately through any remedy available to the

department for the collection of c¢child support or the

department may withhold the fee amount out of any payment

collected on behalf of the pbligee, The obligor must receive

full credit for the payment as if the withholding cf fees

did not occur.
{6) The department, upon a showing o©f necesasity, may
waive or defer any fee assessed under this section.

{7} __The department may adopt rules necessary to

implement fee gchedules under this section.

(8) Fhe-department-may-retain-any-faes—coltiected--under

this---section--te--heip--offset--administrative-—costs--and

expenses-of-operating-the-chiid-support-enfereement-programs

Fer-this-purposeyj-the-fees-are-statutoriivy-—-eppropriated--as

provided---in--37-3-582 THE FEES AND COSTS CHARGED AND

COLLECTED UNDER THIS SECTION MUST BE PAID MONTELY INTO THE

STATE TREASURY TO THE CREDIT OF THE CHILD SUPPORT

ENFORCEMENT DIVISION SPECIAL REVENUE FUND AND MUST BE

ACCOMPANIED BY A DETAILED STATEMENT QF THE AMOUNTS

COLLECTED. "
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Section 13. section 40-5-224, MCA, is amended to read:

*40-5-224. Pinding of support 1liability based upon
payment of public assistance -—- warrant for distraint --
bond to release warrant -— action to collect. (1) If the
department reasonably believes that the obligeor is not a
resident of this state or is about to move from this state
or has conceaied-himae:f hidden, absconded, absented-himseif
or left, or has removed or is about to remove, secrete,
waste, or otherwise dispose of property which that could be
made subject to ceollection action to satisfy the support
debt, the department may issue a warrant for distraint
pursuant to 48-5-24% 40-5-247 during the pendency of the

fair héaring or thereafter after the hearing, whether or not

appealed. No-further Further action may not be faken on the
warrant until £inal determination after fair hearing or
appeal. The department shall make and file in the record of
the fair hearing an affidavit stating the reasons upon which
the belief 1is founded. The obligor may furnish a bond, not
to exceed the amount of the support debt, during pendency of

the hearing or thereafter after the hearing, and in sueh

that case warrants issued must be released. If the decision
resulting from the hearing is in favor of the obligor, all
warranta issued must be released.

{2}y The department may commence action wunder the

provisions of this part to collect the support debt on the
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date of issuance of the decision resulting from the

hearing."

Section 14. section 40-5-226, MCA, is amended to read:

"40-5-226. Administrative hearing —— nature —-- place --
time —- determinations -- failure to appear -~ entry of
final decision and order. (1) The administrative hearing is
defined as a "contested case”.

(2) At the discretion of the hearing officer, the
administrative hearing may be held:

ta) in the county of residence or other county
convenient to the obligor or obligee; or

{b) in the county in which the department or any of its
coffices are located.

(3) If a hearing is reguested, it must be scheduled
within 20 days.

{4) The hearing officer snall determine the liability
and responsibility, if any, of the cbligor under the notice
and shall enter a final decision and order in accordance
with sueh the determination.

(5) If the obligor fails to appear at the hearing or
fails to timely request a hearing, the hearing cfficer, upon
a showing of valid service, shall enter a decision and order
declaring the amount stated in the notice to be fipal.

(6) In a hearing to determine financial responsibility,

the monthly support responsibility must be determined in
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accordance with the evidence presented and with reference to
the scale of suggested minimum contributions under 40-5-214,
The hearing officer is not limited to the amounts stated in
the notice.

{7) Within 20 days of the hearing, the hearing officer
shall enter a final decision and order. The determination of
the hearing officer constitutes a final agency decisicon,
subject to judicial review under 40-5-253 and the provisions
of the Montana Administrative Procedure Act.

(8) A support order entered under this part must
contain a statement that the order is subject to review and
modification by the department wupon the request of the
department or a party under 40-5-271 through 40-5-273 when
the department is providing services under IV-D for the
enforcement of the order.

{9) A support debt determined pursuant to this section
is subject to collection action without further necessity of
action by the hearing officer.

(10) A support debt or a support responsibility
determined wunder this part by reason of the obligor's
failure to request a hearing under this part or failure to
appear at a scheduled hearing may be vacated, upon the
motion of an obligor, by the hearing officer within the time
provided and upon a showing of any of the grounds enumerated

in the Montana Rules of Civil Procedure.
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{11) Unless the hearing officer makes a written
exception under 40-5-315 or 40-5-411 and the exception is
included in the support order, every order establishing a
child support obligation, whether temporary or final, and
each modification of an existing child support order under
this part is enforceable by immediate or delinguency income
withholding, or both, under Title 40, chapter 5, part 4. A
support crder that omits that provision or that prowvides for
a payment arrangement inconsistent with this section is
nevertheless subject to withholding for the payment of
support without need for an amendment of the support order
or for any further action by the hearing officer.

{12) For the purposes of income withholding provided for
in subsection (1ll1), whenever the department establishes or
modifies a child support obligation, the department's order
must include a provision requiring the obliger, for as 1long
as the department is providing support enforcement services,
to keep the department informed of the name and address of
the obligor's current employer, whether the obligor has
access to health insurance through an employer or other
group, and, if so, the health insurance policy information.

{13} The hearing officer may:

{a) compel obedience to the hearing officer's orders,

judgments, and process and to any orders issued by the

department, including income-withholding orders issued
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pursuant to 40-5-415;

(b) compel the attendance of witnesses at

administrative hearings;

{c) cdmpel obedience of subpcenas for paternity blood

tests;

{d) compel the production of accounts, books,

documents, and other evidence; and

{e) punigh for civil contempt. Contempt authority does

not prevent the department from proceeding in accordance

with the provisicns of 2-4-104.

{(14) A contempt occurs whenever:

(a) a perscon acts in disobedience of any lawful order,

judgment, or process of the hearing officer or of the

department;

{(b) a person compelled by subpoena to appear and

testify at an administrative hearing or to appear for

genetic paternity tests fails to do s0;

(c) a person compelled by subpoena duces tecum to

produce evidence at an administrative hearing fails to do

80;

(d} an obligor or obligee subject to a discovery order

issued by the hearing officer fails to comply with discovery

requests; or

(e) a payor under an order to withhold issued pursuant

to 40-5-415 fails to comply with the provisions of the
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order. In the case of a payor under an income-withholding

order, a separate contempt occurs each time income is

required to be withheld and paid to the department and the

payor fails to take the required action.

(15) An affidavit of the facts constituting a contempt

must be submitted to the hearing officer, who shall review

it to determine whether there is cause to believe that a

contempt has been committed. If cause is found, the hearing

officer shall issue a citation reguiring the alleged

contemnor to appear and show cause why the alleged contemnor

should not be determined to be in contempt and reguired to

pay a penalty of not more than $500 for each count of

contempt. The citation, along with a copy of the affidavit,

must be served upon the alleged contemncr either by personal

service or by certified mail. All other interested persons

may be served a copy of the citation by first-class mail.

(16) At the time and date set for hearing, the hearing

officer shall proceed to hear witnegses and take evidence

tegarding the alleged contempt and any defenses to the

contempt. If the alleged contemnor fails to appear for the

hearing, the hearing may proceed in the alleged contemnor's

absence. If the hearing officer finds the alleged contemnor

in contempt, the hearing officer may impose a penalty of nat

more than  $500 for each count found. The hearing officer's

decision constitutes a final agency decision, subject to
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judicial review under 40-5-253 and subject to the provisions

of Title 2, chapter 4.

{17} An amount imposed as a penalty may be collected by

any remedy available to the department for the enforcement

of child support cbligations, including warrant for

distraint pursuant to 40-5-247, income withholding pursuant

to Title 40, chapter 5, part 4, and state debt offset,

pursuant to Title 17, chapter 4, part 1. The department may

retain any penalties collected under this section to offset

the costs of administrative hearings conducted under this

chapter.

{18) FThe-money-coilected-as—g-penaitv-under-this-section

is-statntoriiy-appropriatedy-as-provide --:-17-7-5027-te—-the

department——to--heip--affset-expenditures-for-administrative

hearings-conducted-under-ehis—chapeer THE PENALTIES CHARGED

AND COLLECTED UNDER THIS SECTION MUST BE PFID INTO THE STATE

TREASURY TQO THE CREDIT ©OF THE CHILD SU?PORT ENFORCEMENT

DIVISION SPECIAL REVENUE FUND AND MUST BE ACCOMPANIED BY A

DETAILED STATEMENT OF THE AMOUNTS COLLECTED."

Section 15. Section 40-5-227, MCA, is amended to read:

"40-5%-227. Piling and docketing of final orders —-
orders effective as district court decrees. (1) An abstract
of any final administrative order under this chapter may be
filed in the office of the clerk of the district court of

any county of Montana. The order, if approved, must be
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docketed in the judgment docket of the district court., The
properly filed and docketed order has all the force, effect,
and attributes of a docketed order or decree of the district
court, in¢cluding but not limited to lien effect and
enforceability by supplemental proceedings, writs of
execution, and contempt of court proceedings.

(2) A final administrative order that determines and
sets periodic support payments in the absence of a district
court arder, when filed and docketed under this section, may
be modified by a distriect court order only as to
installments accruing after actual notice to the parties of
any motion for modification. The standard for any-such a
modification is that set forth in 40-4-208.

(3) The department may issue a warrant Ffor distraint
based upon a properly filed and docketed order pursuant to
+0-5-24% 40-5-247."

Section 16. section 40-5-232, MCA, is amended to read:

*"40-5-232. Establishment of paternity -- notice of
paternity determination -- contents. (1) When the paternity
of a child has not been 1legally established under the
provisions of Title 40, chapter 6, part 1, or otherwise, the
department may proceed to establish paternity under the
provisions of 40-5-231 through 40-5-237. An administrative
hearing held under the provisions of 40-5-231 through

4p-5-237 is a contested case within the meaning of 2-4-102
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and is s8subject to the provisions of Title 2, chapter 4,
except as otherwise provided in 40-5-231 through 40-5-237.

(2) It is presumed to be in the best interest of a
child to legally determine and establish his paternity. A
presumption under this subsection may be rebutted by a
preponderance of the evidence.

(3) In any proceeding under 40-5-231 through 40-5-237,
if a man acknowledges his paternity of a c¢child in writing
and sueh the acknowledgment is filed with the department,
the department may enter an order establishing legal
paternity. An acknowledgment is binding on a parent who
executes it, whether or not he the parent is a minor.

(4) The department shall commence proceedings to
establish paternity by serving on an alleged father a notice
of paternity determination. The department may not serve
sauch the notice unless it has:

(a) a sworn statement from the child's mother claiming
that the alleged father is the child's natural father;

{b) evidence of the existence of a presumption of
paternity under 40-6-105; or

(c) any other reasonable cause to believe that the
alleged father is the child's natural father.

(5} Service on the alleged father of the notice of
paternity determination shatt must be made as provided in

40-5-231(2). The notice must include:
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{a) an allegation that the alleged father 1is the
natural father of the child involvegd;

{b) the child's name and place and date of birth;

{c) the name of the child's mother and the name of the
person or agency having custody of the child, if other than
the mother;

(d) the prcbable time or period of time during which
conception took place;

(e) a statement that if the alleged father fails to
timely deny the allegation of paternity, the question of

paternity may be resolved against hmim the alleged father

without further notice;

() a statement that if the alleged father timely

denies the allegation of paternity:

(i) he the alleged father 1is subject to compulsory

blood testing;

{ii) a blood test may result in a presumption of
paternity; and

{iii) me-—-may--request--a--trial-—in--district--coure-te
determine-paternity-before-che-finai-administracive-decision

ts-made upcn receipt of the blood test results, if the

alleged father continues to deny paternity, the alleged

father may reguest the department to refer the matter to

district court for a determination of paternity.

{6) The alleged father may file a written denial of
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paternity with the department within 20 days after service
of the notice of paternity determination,

(7) When there 1is more than one alleged father of a
child, the department may serve a nctice of paternity
determination on each alleged father in the same
consolidated proceeding or in separate proceedings. Failure
to serve notice on an alleged father does not prevent the
department from serving notice on any other alleged £father

of the sane child.®

Section 17. section 40-5-242, MCA, is amended to read:

*40-5-242. Eivii Notice of support lien -~ civil

liability upon failure toc honor suppert lien or to comply

with warrant or-te-henor-assignment-of-wsges for distraint.

(1) The department may, at any time after asserting a

support lien, serve a notice o¢of the lien on any person,

Eirm, corporation, agsociation, or pelitical subdivision or

department of the state in possession of any real or

personal property that is due, owing, or belonging to an

cbligor. For this purpose, personal property includes the

obligor's share of a decedent's estate, workers'

compensation benefits, and any proceeds C1 potential

proceeds from suits at law.

(2) Except as provided in subsection (3), A a persony

Eirmy-corporationy-associationy--potitical--subdiviaiony--or

department---af--the--state or entity is 1liable to the
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department in an amount equal to 100% of the value of the a
support depe-—that-—-is--the--basis—-of--the--distraint—-or

assiqnment-of-wages lien or warrant for distraint or the

value of the-distratined real or personal property subject to

a support lien or distrained by a warrant for distraint,

whichever is less, together with costs, interest, and
reasonable attorney fees, if the person or entity:

tiy-—faits-or-refuses-to-detiver——préperty——puravant--—te
the-order;

t2¥(a) pays over, releases, sells, transfers, or
conveys real or personal property subject to a support lien,
to or for the benefit of the obligor, after the person or
entity receives actual notice of filing of the support lien;
or

+3¥(b) fails or refuses to surrender upon demand

property distrained--under--46-5-24% of an obligor when

presented with a warrant for distraint by a sheriff or

levying officer under the provisions of 40-5-2473-or.

t4y—-faiin--or--refusecs--to-honsr-an—assignment-of-wages
presented-by—the-departments

{3} A person or entity is not liable to the department

under this section when:

{a) a written release or waiver of the support lien or

warrant for distraint issued by the department has been

delivered to the person or entity;
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{b} a determinaticn has been made in an adjudicative

proceeding, either administrative or judicial, that a

support lien does not exist or that the lien has been

sariafied; or

{(¢) the property subject to a support lien hasgs been

transferred to, paid over to, or repossessed by a person or

entity holding:

(i) a prior perfected lien;

{ii) a mortgage, the proceeds of which were used by the

obligor to purchase real property; or

{iii) a perfected purchase money security interest, as

defined by 30-3-107."

Section 18. section 40-5-247, MCA, is amended to read:

"40-5-247. Piting-warrant-with-districe-coure—---effect
of-fiiing----retease Warrant for distraint -- effect --
satisfaction of gupport lien -- redemption. <¢i+--After

issning--a-warranty—the-department-may-fite-the-warrant-with
the-cterk-of-a-district-courer--Fhe--cterk--shati--€ite--the
warrant——tn-—-the--judgment--deckets--with--the--name--of-the
detinquent-ebiigar-tisted-as-the-judgment-debtors
t2}--Hpon-£fiting—the-warranty-there-is--a--tien--againse
ati--reat--and--personai--property-of-the-detinquent-obiigor
tocated-in-the-—coéunty--where——che--warrant--ia--£filted:—-Fhe
resutting--tten--is-treated-in-the-same-manner-as-a-properiy

docketed~judgment——iieny--and--che--department——may--coltect

—45- HB 335

[-- T B

10
1l
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0335/04

detinguent—-chitd--support--and-enforce-the-tien-in-the-same
manner-as-a-judgment-is-enforced:-Fhe-iien-is-for-the-amount
indicated-cn-the-warrant-pius-accrued-tnterese-from—the-date

of-the-warrants

(1) The department may issue a warrant for distraint to

execute support liens established by [section 28 27 26 25)

or to enforce and collect any money obligation authorized

under this chapter.

{al] The warrant must be an order, under official seal

of the department, directed to a sheriff of any county of

the state or to any levying officer authorized by law to

enforce a distriect court judgment. The order must command

the recipient to levy wupon and sell nonexempt real and

personal property to satisfy the support lien upon which the

warrant is based.

(b} A warrant must be signed by the director of the

department or the director's designee.

{c) The warrant must be for the amount of the support

lien or the amount of any other money obligation determined

under this chapter, including interest and fees, if any.

{d) A warrant for distraint has the same effect as a

writ of execution issued by a district court to enforce

money judgments.

t3¥(2) la) A copy-of-the-fited warrant for distraint

may be sent by the department to the sheriff or anthérized
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agent levying officer. Upon receipt of a-copy-of the ¢fiied

warrant, the sheriff or auvtherized-agent levying officer

shall proceed to execute upon the warrant in the same manner
as prescribed for execution upon a judgment,

{b) A sheriff or agent levying officer shall return a

warrant, along with any funds collected, within 90 days of
the receipt of the copy-of-the warrant.

{c) Funds resulting from execution upon the warrant

mugt first be applied to the sheriff's or levying cfficer's

costs, any superior liens, the support lien, or other money

obligation and to any inferior liens. Any amounts in excess

of thig digtribution must be paid to the obligor.

te¥(d) If the warrant is returned not fully satisfied,
the department has the same remedies to collect the
deficiency as are available for any civil judgment.

{3) A sheriff's or levying officer's levy against real

and personél property of the obligqor is not limited to

property in possession of persons or other entities given

notice of a support lien under 40-5-242.

(4) (a) Upon receiving payment in full of the unpaid
ehiid-mupport warrant amount plus penalty and fees, if any,
and accumulated interest, the department shall release the
isen warrant,

(b) Upon receiving partial payment of the unpaid ehiild

support warrant amount or if the department determines that
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a release or partial release of the 2ien warrant will
facilitate the collection of the unpaid amount, penalty, and
interest, the department may release or may partially
release the %ten--aeqguired--by--£iling--the warrant for
distraint. The department may release the iiem warrant if it
determines that the iien warrant is unenforceable.

{5) aAn obligor or other person or- entity having an

interest in real or personal property levied upon by a

warrant for distraint at any time prior to sale of the

property may pay the amount of the support lien or other

money obligation and any costs incurred by the sheriff or

levying officer serving the warrant. Upon payment in full,

the property must be restored to the obligor or other perscn

and all proceedings on the warrant mugt cease.

{6) An obligor or other person or entity having an

interest in real property levied upon and sold by a sheriff

or levying officer pursuant to a warrant for distraint may,

within 240 days after sale of the property, redeem the

property by making payment to the purchaser in the amount

paid by the purchaser plus interest at the statutory

interest rate payable on judgments recovered in the district

court.

{7) At any time after distraint of property under a

warrant for distraint, the department may release all or

part of the gseized property without liability if payment of
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the support lien or other money obligation is assured or if

the action will facilitate collection of the support lien or

octher money obligation. The release or return does not

operate to prevent future action to collect the warrant

amount from the same or other property.

{8) The department may issue a warrant For distraint to

collect a support lien or other money obligation under this

section at any time within the statutory limitation period

for enforcing and collecting delinguent child support.

t53({9) The use of the warrant for distraint is not
exclusive, and the department may use any other remedy
provided by law for the collection of <child support

amounts."

Section 19. section 40-5-255, MCA, is amended to read:

"40-5-255. Charging off child support debts as
uncollectible. (1) Any support debt due the department from
an obligor, which debt the department determines
uncollectible, may be transferred from accounts receivable
to a suspense account and cease to be accounted as an asset.
If a warrant for distraint has been filed and the support
debt has subsequently been charged off as uncollectible, the
department shall issue a release of lien.

{2) At any time after 6-years-from-the-date--a--suppert

debt--was—-incurred 10 years from the date of termination of

the support cbligation, the department may charge off as
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uncollectible any support debt upon which the department
finds there is no available, practical, or lawful means by
which the support debt may be collected. Ne-praceedings A
proceeding or action under the provisions of this part may
not be begun after expiration of the é-year l0-year period
to institute collection of a support debt. Nething--herein
This part may not be construed to render invalid or
nonactionable a warrant for distraint fited-with-the-cierk

of-eourt issued by the department prior to the expiration of

the 6-year 10-year period or an assignment of earnings
executed prior to the expiration of the 6-year l0-year
period."

Section 20. section 40-5-415, MCA, is amended to read:

"40-5-415. Order to withhold income -- rules. (1) When
the requirements of this part have been met, the department
shall serve an order or modification order to withhold and
deliver income upon any payor or combination of payors. The
order must:

(a) direct the payor and successor payors to withhold
from the obligor's income each month the amount specified in
the order if sufficient funds are available;

(b) direct the payor to deliver the amount withheld to
the department in the same month in which the funds were

withheld;

(c) state that the order is binding on the payor until
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further notice by the department;

{d) state the rights and duties of the payor under this
part; and

fe) include a statement that the obliger is reguired
under 4a support order to provide health insurance coverage
for the obligor's child, if appropriate.

(2) An order or modification order to withhold ang
deliver the obligor's income made under this section is
binding upon the payor immediately upon service of the order
upon the payor. Service of the order or modification order
to withhold may be made either personally cor by certified
mail.

(3) Whenever there is more than one payor, the

department may, in its discretion, apportion the total

amount to be withheld each month among payors. Whenever an

obligor's income is subject to withholding for more than one

obligee, the department may consclidate the payments

received each month and distribute the i.come among the

obligees according to department rules."

Section 21. section 40-6-116, MCA, is amended to read:

“40-6-116. Judgment or order. (1) The judgment or order
of the court determining the existence or norexistence of
the parent and child relationship is determinative for all
purposes.

{2) I1f the judgment or order of the court is at
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variance with the child's birth certificate, the court shall
order that a substitute birth certificate be issued under
40-6-123.

(3) (a) The judgment or order may contain any other
provision directed against the appropriate party to the
proceeding concerning the custody and guardianship of the
child, visitaticn privileges with the child, the furnishing
of bond or other security for the payment of the judgment,
or any other matter in the best interest of the child.

{b) Except when the financial responsibility of a
responsible parent is in the process of being determined
pursuant to the administrative procedure provided in
40-5-225, the judgment or order must contain a provision
concerning the duty of child support.

{c) The judgment or order may direct the father to pay
the reasonable expenses of the mother's pregnancy and
confinement.

(4) (a) Support judgments or orders ordinarily shaii
must be for periodic payments which may vary in amount.

{b) In the best interest of the c¢hild, a lump-sum
payment or the purchase of an annuity may be ordered in lieu
of periodic payments of support.

{c¢) The court may limit the father's liability for past
support of the child to the proportion of the expenses

already incurred that the court &eems considers just.
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{S) In determining the amount tc be paid by a parent
for support of the child and the period during which the
duty of support is owed, a court enforcing the obligation of
support shall consider all relevant facts, including:

{a) the needs of the child, including hts medical
needs;

(b) the standard of living and circumstances of the
parents;

{c} the relative financial means of the parents;

{d) the earning ability of the parents;

{(e) the need and capacity of the child for education,
including higher education;

(f) the age of the child;

{g) the financial resources and the earning ability of
the child;

(h) the responsibility of the parents for the support
of others;

{i}) the value of services contributed by the custodial
parent;

{j) the cost of day care for the child; and

(k) any custody arrangement that is ordered or decided
upon.

{6) (a) Whenever a court issues or modifies an order
concerning child suppert, the court shall determine the

child support obligation by applying the standards in this
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section and the uniform child support guidelines adopted by
the department of social and rehabilitation services
pursuant to 40-5-209, unless the court finds by clear and
convincing evidence that the application of the standards
and guidelines is wunjust to the <child or to any of the
parties or is inappropriate in that particular case.

(b) If the court does not apply these standards and
guidelines to determine child support, it shall state its
reasons for finding that the application of sueh the
standards and guidelines is unjust to the child or a party
or is inappropriate in that particular case.

{c}y IE the court does not order a parent owing a duty
of support to a child to pay any amount for the <child's
support, the court shall state its reasons for not ordering
child suppert.

(7) The judgment or order concerning c¢hild support and
each modification of a judgment or order for child support
must include a provision addressing health insurance
coverage in the following cases:

{a) If either wparty has available through an employer
or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment
or order may contain a provision requiring that coverage for

the child or children be continued or obtained.
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{b} In the event that health insurance reguired in a
child support judgment or order becomes unavailable to the
party who is to provide 1it, through loss or change of
employment or otherwise, that party shall, in the absence of
an agreement to the contrary, obtain comparable insurance or
request that the court modify the requirement.

{c) The parties may by written agreement provide for
the health care coverage required by this section, subject
to the approval of the court,

f{d) Unless ctherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

(8) (a) Unless an exception ia found under 40-5-315 or
40-5-411 and the exception is included in the support order,
a support obligation established by judgment, decree, or
order under this section, whether tempcrary or final, and
each modification of an existing support obligation made
under 40-6-118 must be enforced by immediate or delinguency
income withholding, or both, under Title 40, chapter 5, part
3 or 4. A support order that omits the exception or that
provides for a payment arrangement inconsistent with this
section is nevertheless subject to withholding for the
payment of suppert without need for an amendment to the

support order or for any further action by the court.
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{b) After October 1, 1993, if a support order subject

to income withholding is expressed in terms of & monthly

obligation, the order may be annualized and withheld on a

weekly or biweekly basis, corresponding to the obligor's

regular pay period.

{(9) For the purposes of income withholding as provided
in subsection (8), whenever the district court establishes
or modifies a child support obligation, the judgment,
decree, or order must include & provision requiring the
parent obligated to pay support to inform the court and, if
the department of social and rehabilitation services is
providing services under Title 1Vv-D of the Social Security
Act for the enforcement of the judgment, decree, or order,
the department, of the following:

{a) the name and address of the parent's current
employer;

{b) whether the parent has access t¢ health insurance
through an employer or other group; and

{c) if insurance coverage is available, the health
insurance policy information,

(10} If the department of social and rehabilitation
services is providing or later provides support enforcement
services under Title IV~D of the Social Security Act, each
district court order or modification of an order must

contain a statement providing that the noncustodial parent,
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without further order of the court, is required to obtain
and maintain health insurance coverage as provided in
40-5-208. Failure to include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208.

(11) Bach district court Jjudgment, decree, or order
establishing a final child support obligation wunder this
part and each modification of a final order for child
support must contain a statement that the order 1is subject
to review and modification by the department of social and
rehabilitation services upon the request of the department
or a party under 40-5-271 through 40-5-273 when the
department is providing services under Title 1IV-D of the
Social Security Act for the enforcement of the order."

Section 22. section 40-6-117, MCA, is amended to read:

"40-6-117. Enforcement of judgment or order, (1) If
existence of the father and child relaticonship is declared
or paternity or a duty of support has been acknowledged or
adjudicated under this part or under prior law, the court
may order support payments to be made tco the mother, the
clerk of the court, or a person, ¢orporation, or agency
designated to administer them for the benefit of the child
under the supervision of the court.

(2) Willful failure to cbey the judgment or order of

the court is a civil contempt of the court. All remedies for
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the enforcement of judgments apply.

{3} €Emitd--support—-ordered--on-beralf-of-a-minor-chiid

must (A) A DISTRICT COURT JUDGMENT, DECREE, OR _ ORDER THAT

ESTABLISHES ©OR MODIFIES A CHILD SUPPORT OBLIGATION MUST

INCLUDE A PROVISION REQUIRING THE CHILD SUPPORT TO be paid

to:

ta3{1) the legal custodian of the minor c¢hild;

tby-~t2¥(II) (A) any other person, organization, or

agency having legal physical custody of the minor child or

collecting c¢child support on behalf of the minor child under

a legal assignment of rights; or

t%43{B) the court for the benefit of the minor child;

te¥(III) any other person or agency designated as

caretaker of the minor <child by agreement of the legal

custodian; or

+d¥(IV) any assignee or other person, organization, or

agency authorized to receive or collect child support.

(B) A JUDGMENT, DECREE, OR ORDER THAT OMITS THE

PROVISICON REQUIRED BY SUBSECTION (3)(A) IS SUBJECT TO THE

REQUIREMENTS OF SUBSECTION (3)({A) WITHOUT NEED FOR AN

AMENDMENT T0O THE JUDGMENT, DECREE, OR OCORDER OR FOR ANY

FURTHER ACTION BY THE COURT."

Section 23. sSection 53-2-613, MCA, is amended to read:
"53-2-613. Application for assistance -- assignment of

support rights. (1) Applications for public assistance,
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including but not limited to aid to families with g&ependent
children and medical assistance, must be made to the county
department of public welfare in the county in which the
person is residing. The application shaii must be submitted,
in the manner and form prescribed by the department of
social and rehabilitation services, and sha¥* must contain
information required by the department of social and
rehabilitation services.

(2) A person by signing an application for public
assistance assigns to the state, the department of social
and rehabilitation services, and to the county welfare
department all rights the applicant may have to support and
medical payments from any other person in his the
applicant's own behalf or in behalf of any other family
member for whom application is made,

{3) The assignment:

(a) is effective for both current and accrued support
and medical cbligations;

(b} takes effect upon a determination that the
applicant is eligible for public assistance;

(c) remains in effect with respect to the amocunt of any
unpaid support and medical obligation accrued wunder the
assignment that was owed prior to the termination of public
assistance to a recipient.

{4) Whenever a support obligation is assigned to the
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department of social and rehabilitation services pursuant to
this section, the following provisions apply:

(a) If suweh the support obligation 1is based upon a
judgment or decree or an order of a court of competent
jurisdiction, the department may retain assigned support
amounts in an amount sufficient to reimburse public
assistance money expended.

(b) Ne A recipient or former recipient of public
assistance may not commence or maintain an action to recover
a delinguent support obligation without notifying the

department department's child support enforcement division.

The department may then release or relinguish its assigned
interest or enter the proceeding. This subsection (4}(b)
does not limit the right of any person to recover money not
assigned.

(¢) If a notice of assigned interest is filed with the
district court, the clerk of the court may not pay over or
release for the benefit of any recipient or former recipient
of public assistance any amounts received pursuant to a
judgment or decree or an order of the court until the

department department's child support enforcement division

has filed a written notice that:

(i} the assignment of current support amounts has been

terminated; and

(ii) all assigned support delinguencies, if any, are
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satisfied or released.

(d) Ne A recipient or former recipient of public
assistance may not take action’ to modify or make any
agreement to modify, settle, or release any past, present,
or future support cbligation unless the deparement

department's child support enforcement division 1is given

written notice and an opportunity to participate. Any
modifications or agreements entered into without the
participation of the department are void with respect to the
state, the department of-sociai-and-rehabiittation-services,
and the county welfare department.”

NEW SECTION. Section 24. child support payments to
follow the child. €hitid-support-ordered-on-behaif-of-a-miner

chitd-must (1) A SUPPORT ORDER ISSUER OR MODIFIED UNDER THIS

PART MUST CONTAIN A PROVISION REQUIRING THE CHILD SUFPORT TO

be paid to:
t:¥(A) the legal custodian of the minor child;
t23--ta3(8) (I} any other person, organization, or
agency having legal physical custody of the minor child or
collecting child support on behalf of the minor child under
a legal assignment of rights; or
tby(11) the court for the benefit of the minor child;
t3¥(C) any other person or agency designated as
caretaker of the minor child by agreement of the legal

custodian; or
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t4¥(D) any assignee or other person, organization, or
agency authorized to receive or collect child support.

{2} AN ORPER THAT OMITS THE PROVISION REQUIRED BY

SUBSECTION (1) IS8 SUBJECT TQ THE REQUIREMENTS OF SUBSECTION

(1) WITHOUT NEED FOR AN AMENDMENT TO THE ORDER OR FOR ANY

FORTHER ACTION BY THE DEPARTMENT.

NEW SECTION. Section 25. Lien against real and
personal property -—— effect of lien -- interest ~- warrant
for distraint. (1) There is a support lien on the real and
personal property of an obligor:

{a) when the department has entered a final decision in
a contested case under this chapter that finds the obligor
owes a sum certain debt either to this department or to an
obligee, or both; or

(b} wupon registration under 40-5-271 of a support order
that includes finding that the obligor'owes a sum certain
amount of delinguent support.

(2) A suppert lien is for the amount reguired to
satisfy:

{a) the sum certain debt shown in a final decision in a
contested case under this chapter or the sum certain support
debt included in any support order registered under
40-5-271;

(b) interest claimed under this section; and

(c} any tees that may be due under 40-5-210.
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(3) A support lien has the priority of a secured
creditor from the date the lien is perfected as provided by
this section; however, the lien is subordinate to:

{a} any prior perfected lien or security interest;

(b) a mortgage, the proceeds of which are used by an
obligor tc purchase real property; or

(c) any perfected purchase money security interest, as
defined in 30-9-107.

(4) Support liens remain in effect until the
delinguency wupon which the lien is based is satisfied or
until 2 years after the child to whom the support 1lien is
related attains the age of majority, whichever occurs first.

{S) The lien applies to all real and personal property
owned by the obliger, if it can be located in the state. The
lien applies to all real and personal property that the
obligor can afterward acquire.

(6) The department shall keep a record of support liens
asserted under this section in the reyistry of support
orders established by 40-5-271.

tay--Execept-as-provided--by--subsection——{7}--for--metor
vehicie--tiensy--a-support-iien-ia-perfected-upon-filting-the
tien-with-the-departmentis-registrys

tby-—-Fhe--department—-shaii--make--information-—-abone--a
suppert-iten-avaiiabie-to-any-interesced--peraon--or--entity

ANB—-P8--PHE-ELBRK-ANB-RECORBER-6FP- EACH-COUNPY-IN-WHIEH-REAL
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ESPAPE-IS-HBCAYER-IN-WHIEH-PHE-ORLIGOR-HAS-AN-INPEREST¥<

tei-~A-supporc-iten-filted-with-ehe-departmentis—registry
constitutes-constructive--notice--te-—a--purchaser--of—-reat
property-from-an-cbiigers

td+-—-Except--as--provided--by-—-subsection--+?7—-a-—-iten
againat--an—-ebttgeris-—-—persenat--property-—is-not-effeective
against--any---persony—--firms---corporationy---associationr
potiticai--subdivisienr-or-agency-of-the-state-in-possession
of-the-obiigeris—-persenai--property--untii--the--deparement
servea-a-notica—of-the-tien-to-the-persen-ar-entitys

tEy--BAEEPP--AG--PROVIBEE-IN-SHBRSEETPION-{7+7-A-BB¥ER-FOR

YALGE-OF -AN-OBhIGORLS-PERSONAL-PROPERFY—-WHO--BE¥9--EN--866B

PAIPH--ANB-—WITHOUF-—-HNOWLEDGE-OP-FBE-SUPPORT-LIHBN~-PAKBS - PHE

PROPERYY-PREB-OP-¥HE-SUPPORP-HIEN~

t?)y--A-support-tien-may-be-asserted--against--any-—mototr
vehicier;-an-defined-in-6x-1-162;-as-€foiiowas

tay-—-When--an--sbiigor--is-the-owner-ef-a-motor-vehictey
the-department-may SHALE gqive-netice-cf-the-support-itien—-to
the--department--of--justica-~-as-—provided-+n-631-3-363¢6}3--A
notice-of-suppert-tien-fited-with-the-department-of-—justice
constitutes--constructive--notice--of-the-tien-to-snbseguent
purchasers-er—encumbrancers-oaf--a--motedr—-—-vehicte--from—-che
obiigory-commencing-from-the-date-the-notice-ia-detivered-to
the-department-of-juseices

thy——{tt}-Po--assert-—-a-support-iien-en-motar-vehiclies-of
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which-an—-obtigor-may-tater-acquire-ownershipy-the—-deparement
mayr-each-menthy-prepare-and-submit--to-—the—--department——of
Justiee——a--1int-of-obligoras-agarnst-whem-there-is-a-suppere
tient——-FPhe--iist--must--identify--each--obtigor-—-by---name;
iast-iknown--addresss-amount-of-titeny-sociai-security-numbery
if-knowny-and-any-other-identifying--information--needed--by
the-department-of-justice-to-identify-the-obliigors
t2ty—Fhe—-department--of-justice-shatis-before-issning-a
eertificate-of-ownership-for-any--motor--vehiciey--determzne
whether——the-name—-of-the-perssn-applying-for-the-certificate
ta-on-the-most-recene-monthliy--suppore--tien——tists--f-—the
personts—-—name--is--on--the--liat7-the-department-cf-Justice
shati-enter—a-1ten-on-the-certifrcate-of-ownership-under—the
name-of-the-department-as-tienhoiders
te}--Pne-department-shati-reimburse—-the--department—-of
snatiee--for--reasonabie-costa-incurred-by-the-deparcment-of
Justica~-in-implementing-ehis-subsection-t3+4+

(7} A SUPPORT LIEN 1S PERFECTED:

(A) AS TO REAL PROPERTY, UPON FILING A NOTICE OQF

SUPPORT LIEN WITH THE CLERK OF THE DISTRICT COURT IN THE

COUNTY OR COUNTIES IN WHICH THE REAL PROPERTY IS OR MAY BE

LOCATED AT THE TIME OF FILING OR AT ANY TIME IN THE FUTURE;

(B} AS TO MOTOR VEHICLES OR OTHER ITEMS FOR WHICH A

CERTIFICATE OF OWNERSHIP IS ISSUED BY THE DEPARTMENT OF

JUSTICE, UPON FILING A NOTICE OF SUPPORT LIEN WITH THE
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DEPARTMENT OF JUSTICE IN ACCORDANCE WITH THE PROVISIONS OF

TITLES 23 AND &1;

{C)y AS TO ALL OTHER PERSONAL PROPERTY, UPON FILING A

ROTICE OF SUPPORT LIEN IN THE PLACE REQUIRED TO PERFECT A

SECURITY INTEREST UNDER 30-9-401, THE COUNTY CLERK AND

RECORDER OR THE SECRETARY OF STATE, AS APPROPRIATE, SHALL

CAUSE THE NOTICE OF SUPPORT LIEN TO BE MARKED, HELD, AND

INDEXED AS IF THE NOTICE OF SUPPORT LIEN WERE A FINANCING

STATEMENT WITHIN THE MEANING OF THE UNMIFORM COMMERCIAL CODE.

(8) A BUYER FOR VALUE OF AN OBLIGOR'S PERSONAL

PROPERTY, OTHER THAN MOTOR VEHICLES AND QTHER ITEMS FOR

WHICH A CERTIFICATE OF OWNERSHIP IS ISSUED BY THE DEPARTMENT

OF JUSTICE, WHO BUYS IN GOOD FAITH AND WITHOUT KNOWLEDGE OF

THE SUPPORT LIEN TAKES THE PROPERTY FREE OF THE SUPPORT

LIEN,

t84(9) (a} The department may charge interest on the
support lien at the rate of 1% per month.

{b) Interest accrues at the close of the business day
on the last day of each month and is calculated by
multiplying the unpaid balance of the lien, including prior
accrued interest existing at the end of the day, by the
applicable rate of interest.

(c) A provision of this section may not be construed to
require the department to maintain interest balance due

accounts. The department may waive interest if waiver would
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facilitate the collection of the debrt.

{d) Interest wunder this subsection +8% (9} 1is in
addition to and not in substitution for any other interest
accrued or accruing under any other provision of law.

€9+(10) (a) Upon receiving payment in full of the amount
of the lien plus interest and fees, if any, the department
shall take all necessary steps to release the support lien.

(b)) Upon receiving partial payment of the support lien
or if the department determines that a release or partial
release of the lien will facilitate the collection of
support arrearages, the department may release or partially
release the support lien. The department may release the
support lien |if it determines that the lien is
unenforceable.

t263{11) A support lien wunder this section is in
addition to any other lien created by law.

t332y(12) A support lien under this section may not be
discharged in bankruptcy.

t:23(13) Suppert liens provided for by this section may
be enforced or collected through the warrant for distraint

provided for by 40-5-247.

NEW SECTION. Section 26. payment of debts to
department. If money is due and owing the department, a
payment due under Title 40, chapter 5, part 2 or 4, or under

this chapter that is accompanied by or bears any notation by
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the debtor that the payment represents payment in full is
not full payment, notwithstanding the department's
acceptance of the payment, unless there 1is additicnal
written agreement, signed by the department, that the
payment is payment in full.

NEW SECTION. Section 27. Repealer. Sections 40-5-241,

40-5-245, and 40-5-246, MCA, are repealed.

NEW SECTION. Section 28B. codification instruction. (1)

[Sections 26-and-27 25-AND-26 24 AND 25) are intended to be

codified as an integral part of Title 40, chapter &, part 2,
and the provisions of Title 40, chapter 5, part 2, apply to

[sections 26-and-27 25-ANB-26 24 AND 25}.

{2) [Section 28 2% 26] is intended to be codified as an
integral part of Title 53, chapter 2, part 1, and the
provisions of Title 53, chapter 2, part 1, apply to [section
20 27 26].

NEW SECTION. Section 29. severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect, If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all valid applications that are
severable from the invalid applications.

~End-
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