
HOUSE BILL NO. 318 

INTRODUCED BYS. RICE, HALLIGAN, FAGG, KEATING 
BY REQUEST OF THE DEPARTMENT 

OF HEALTH AND ENVIRONMENTAL SCIENCES 

JANUARY 22, 1993 

FEBRUARY 16, 1993 

FEBRUARY 17, 1993 

FEBRUARY 18, 1993 

FEBRUARY 19, 1993 

FEBRUARY 22, 1993 

FEBRUARY 22, 1993 

MARCH 30, 1993 

MARCH 31, 1993 

APRIL 1, 1993 

APRIL 6, 1993 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMIT'l'EE RECOMMEND BILL 
DO PASS AS AMENDED. REPOR"r ADOP'rED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 88; NOES, 9. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMI'l"I'EE 
ON NA'rURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED lN AS 
AMENDED. 

THIRD READING, CONCURRED IN. 
AYES, 35; NOES, 14. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

SECOND READING, AMENDMENTS 
CONCURRED IN. 



.. 

APRIL 12, 1993 THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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INTRODUCED BY .:::....:>1"::) I~~ .JPR : ~ - • /I 4 7 

BY REQUEST 

OF HEALTH AND ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

LAWS RELATING TO AIR QUALITY; AUTHORIZING THE DEPARTMENT OF 

HEALTH AND ENVIRONMENTAL SCIENCES TO ADMINISTER A PROGRAM 

FOR THE ISSUANCE AND RENEWAL OF AIR QUALITY OPERATING 

PERMITS; AMENDING THE CONFIDENTIALITY PROVISIONS RELATING TO 

AIR QUALITY; CLARIFYING THE AUTHORITY OF THE DEPARTMENT OF 

HEALTH AND ENVIRONMENTAL SCIENCES TO ADMINISTER A PROGRAM 

FOR THE ISSUANCE OF AIR QUALITY PERMITS FOR CONSTRUCTION, 

INSTALLATION, ALTERATION, OPERATION, OR USE; CLARIFYING THE 

AUTHORITY OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL 

SCIENCES TO COLLECT FEES FOR OPERATING AND CONSTRUCTION 

PERMITS; DESIGNATING FEES TO AN ACCOUNT IN THE SPECIAL 

REVENUE FUND; PROVIDING FOR AN ADMINISTRATIVE CIVIL PENALTY 

IN THE CLEAN AIR ACT OF MONTANA; CLARIFYING AND AMENDING THE 

CRIMINAL PUNISHMENT APPLICABLE TO VIOLATIONS OF AIR QUALITY 

STATUTES, RULES, ORDERS, AND PERMITS; CLARIFYING AND 

AMENDING THE CIVIL PUNISHMENT APPLICABLE TO VIOLATIONS OF 

AIR QUALITY STATUTES, RULES, ORDERS, AND PERMITS; AMENDING 

THE PROVISIONS RELATING TO THE ASSESSMENT OF NONCOMPLIANCE 

PENALTIES; CREATING THE SMALL BUSINESS COMPLIANCE ASSISTANCE 
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ADVISORY COUNCIL; CREATING THE SMALL BUSINESS STATIONARY 

SOURCE TECHNICAL AND ENVIRONMENTAL COMPLIANCE ASSISTANCE 

PROGRAM WITHIN THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL 

SCIENCES; PROVIDING FOR A SMALL BUSINESS STATIONARY SOURCE 

REPRESENTATIVE; AMENDING PROVISIONS RELATED TO LOCAL AIR 

POLLUTION CONTROL PROGRAMS; AMENDING SECTIONS 75-2-103, 

75-2-105, 75-2-204, 75-2-211, 75-2-301, 75-2-401, 75-2-412, 

75-2-413, AND 75-2-421, MCA; AND PROVIDING EFFECTIVE DATES 

AND A RETROACTIVE APPLICABILITY DATE.• 

WHEREAS, pursuant to Subchapter V of the federal Clean 

Air Act, 42 U.S.C. 7661, et seq., the State of Montana may 

be authorized by the U.S. Environmental Protection Agency to 

administer an operating permit program applicable to certain 

sources of air contaminants; and 

WHEREAS, if the state fails to obtain authorization for 

an operating permit program from the federal government 

under the federal Clean Air Act, the program will be 

administered within the state by the U.S. Environmental 

Protection Agency and the state will be subjected to 

sanctions, including the loss of federal air program funding 

or highway funding; and 

WHEREAS, the Legislature believes that it is in the best 

interests of both the citizens and businesses of this state 

for the Department of Health and Environmental Sciences to 
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seek and obtain authorization from the federal government to 

administer an operating permit program pursuant to 

Subchapter v of the federal Clean Air Act; and 

WHEREAS, 

Environmental 

necessary to 

to provide the Department of Health and 

Sciences with the statutory authority 

obtain authorization under Subchapter V, 

numerous amendments and additions to the Clean Air Act of 

Montana are necessary and appropriate, including significant 

amendments to existing permitting, fee, and enforcement 

authority and the adoption of new provisions governing the 

operating permit program and relating to assistance for 

small businesses. 

STATEMENT OF INTENT 

A statement of intent is provided for this bill because 

it extends 

health and 

current rulemaking authority 

environmental sciences to 

of the board of 

adopt rules 

implementing a program for the issuance and renewal of air 

quality operating permits by the department of health and 

environmental sciences and amends several sections of the 

Clean Air Act of Montana for which the board currently has 

rulemaking authority, including the authority to adopt air 

quality permit fees to be collected by the department of 

health and environmental sciences. 

Section 75-2-204 and [section 9) provide the authority 
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to the board and department to create and administer an 

operating permit program for those sources 

Subchapter v of the federal Clean Air Act, and 

subject to 

it is the 

desire of the legislature that the program be applied only 

to those sources covered by the statutory requirements of 

Subchapter v. These sections and the amendments contained in 

75-2-103(2) are also intended to clarify the department's 

existing authority to implement the provisions of the 

federal Clean Air Act relating to hazardous air pollutants, 

42 u.s.c. 7412, as those provisions relate to the 

requirements of Subchapter v. 

Section 75-2-211 contains amendments that clarify the 

authority of the department to continue to administer the 

air quality permitting program relating to the construction, 

installation, alteration, or use of air contaminant sources. 

It is the desire of the legislature that the department 

continue this permitting program in conjunction with the 

operating permit program under (sections 9 through 11). This 

authority is currently used for conducting various state air 

quality permitting programs, as well as for operating 

federal permitting programs relating to prevention of 

significant deterioration and nonattainment, all of which 

are part of the state implementation plan for protecting air 

quality. In addition to these programs, the legislature 

intends that 75-2-211 serve as the authority needed to meet 
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the requirements of the federal Clean Air 

the construction, reconstruction, and 

Act relating 

modification 

sources of hazardous air pollutants, 42 u.s.c. 7412. 

to 

of 

[Section 12) contains the department's existing 

authority to assess application and annual fees for permits 

issued under the Clean Air Act of Montana, Title 75, chapter 

2. The placement of this authority in a separate section of 

the code emphasizes its general applicability to all 

permitting activities under that chapter. [Section 12(1), 

(2), and (3)) contain amendments to the existing fee 

authority to ensure that the department will be able to 

collect fees sufficient to meet the requirements of 

Subchapter V of the federal Clean Air Act. [Section 12(5)) 

is intended to provide the department with an alternative to 

civil enforcement in addressing the delinquent payment of 

fees. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. section 75-2-103, MCA, is amended to read: 

"75-2-103. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

(l) "Advisory council" means the air pollution control 

advisory council provided for in 2-15-2106. 

(2) •Air contaminant• means dust, fumes, mist, smoke, 

other particulate matter, vapor, gas, odorous substances, or 
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any combination thereof, including pollutants regulated 

pursuant to section 7412 and Subchapter V of the federal 

Clean Air Act, 42 u.s.c. 7401, et seq. 

(3) 11 Air pollution'' means the presence in the outdoor 

atmosphere of one or more air contaminants in a quantity and 

for a duration wh¼eft that are or tend to be injurious to 

human health or welfare, animal or plant life, or property 

or would unreasonably interfere with the enjoyment of life, 

property, or the conduct of ~usiness. 

(4) "Board" means the board of health and environmental 

sciences provided for in 2-15-2104. 

(5) "Department" means the department of health and 

environmental sciences provided for in Title 2, chapter 15, 

part 21. 

(6) "Emission" means a release into 

atmosphere of air contaminants. 

the outdoor 

(7) "Person" means an individual, ~ partnership, ~ 

firm,!.!! association, e municipality,~ public or private 

corporation, the state or a subdivision or agency of the 

state, e trust, an estate, an interstate body, the federal 

government or an agency of the federal government, or any 

other legal entity and includes persons resident in Canada. 

ill "Small business stationary source" means a 

stationary source that: 

(a) is owned or operated by a person who employs 100 or 
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fewer individuals; 

(b) is a small business concern as defined i!!_ the Small 

Business Act, 15 u.s.c. 631, et seg.: 

(c) is not a major stationary source as defined in 

Subchapter V of the federal Clean Air Act, 42 u.s.c. 7661, 

et s~ 

(d) emits less than 50 tons per year of a regulated air 

contaminant; 

(e) emits less than a total of 75 tons per year of all 

regulated air contaminants combined; and 

(f) is not excluded from this definition under [section 

17illJ." 

Section 2. Section 75-2-105, MCA, is amended to read: 

"75-2-105. Confidentiality of records. (1) Records or 

other information concerning air contaminant sources wh¼eh 

that are furnished to or obtained by the board or department 

are a matter of public record and open to public use. 

However, any information unique t9 the owner or operator of 

an air contaminant source whieh that would, if disclosed, 

reveal methods or processes entitled to protection as trade 

secrets sha¼¼ must be maintained as confidential if so 

determined by a court of competent jurisdiction. The owner 

or operator shall file a declaratory judgment action to 

establish the existence of a trade secret if he the owner or 

operator wishes eueh the information to enjoy confidential 
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status. The department sha¼¼ must be served in any-stteh the 

action and may intervene as a party therein in the action. 

Any~ trade secrets secret not intended to be public when 

submitted to the board or department shall~ be submitted 

in writing and clearly marked as confidential. However, 

emission data and operating permits issued by the department 

pursuant to [sections 9 through 11] eha¼i-fteYer may not be 

considered confidential for the purposes of this section. 

(2) This section does not prevent the use of records or 

information by the board or department in compiling or 

publishing analyses or summaries relating to the general 

condition of the outdoor atmosphere if the analyses or 

summaries do not identify an owner or operator or reveal 

information otherwise made confidential by this section. 11 

Section 3. Section 75-2-204, MCA, is amended to read: 

"75-2-204. Rules relating to const r-uction, 

installation, alteration, operation, or use. The board may 

by rule prohibit the construction, installation, alteration, 

operation, or use of a machine, equipment, device, or 

facility wh¼eh that it finds may directly or indirectly 

cause or contribute to air pollution or wh¼eh that is 

intended primarily to prevent or control the emission of air 

poi¼~tan~s contaminants, unless a permit there£or has been 

obtained under this part." 

Section 4. section 75-2-211, MCA, is amended to read: 
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"75-2-211. Peraits for construction. installation, 

alteration, operation, or use~ {l) ~he-deparement The board 

shall by rule provide for the issuance, expiration, 

modification, amendment, suspension, revocation, and renewal 

of a-permit-½sstted operating permits as part of an operating 

permit program to be administered by the department under 

this part chapter. 

t~t--Por--a¼¼--soarces--0£--air--eoneaminants--that--are 

subjeet--to--the--pro•tstons-of-~ttle-V-of-the-federol-elean 

A¼r-Aet7-4i-a.s.e.-1t8¼7-et-seq.,-as-amended7-the-prey¼sions 

of-thts-section-apply-tn-addition-to--the--other--app¼icable 

provia¼ons-0£-this-ehaptero 

tat--~he-board-shall-by-rule-requtre-that-permits-tssued 

to--sonrees--descrtbed--tn--subsectton--tit--be--of--ltmtted 

daration7--bttt--¼t-may-not-¼imit-the-dttration-of-the-permits 

beyond-that-reqntred-by-the-federai-eiean-A¼r-ActT-4i-u.s.e. 

~48i7 -et-seq.,-as-amended. 

tbt--~he-board-shaii-by-rule-proy±de-for-the-renewal--ef 

permit9-iss~ed-te-the-sottrces. 

tet--~he--board--shaii--by--rttle--eetabl±eh-a-trans¼t¼on 

sehedtt¼e-£or-a½r-4tta¼ity-permits--he¼d--by--soarees--ef--air 

contaminants--sttb;ect--to--the-prov½e¼ons-of-sabseetion-t%to 

~he--trans½tion--seheda¼e--mttst--epeeity---dates---for---the 

expiration-ot-the-permits7-absent-an-app¼ication-tor-renewa¼ 

by--the--sottreeo--The--transition--aeheda¼e--may-not-specify 
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e~piration--dates--that--are--ear¼ier--in--time--than--those 

rt,qn±red-by-~itle-V-of-the-federal-eiean-A¼r-Act,-4i--a.s.e. 

T48¼ 7 ---et---seq,7 ---as--amended.--~he--transition--scheda¼e 

estab¼ished-by-the-board-a¼so-appiies-to-existing-soarees-of 

air-centaminants-that-are-sab;ect-to-the-previsions-0£-~it¼e 

Y-of-the-federa¼-elean-A±r-ActT-4i-H.STe.-i48¼7-et-seq.7--aa 

Alllended,-and-that-do-not-hold-an-a±r-qttal¼ty-perm±t-from-the 

department-as-or-lie•ember-i7-¼99i. 

t3till Not later than 180 days before construction, 

installation, or alteration begins or as a condition of use 

of any machine, 

the board finds 

contribute to air 

equipment, device, or facility wh¼eh that 

may directly or indirectly cause or 

pollution or vh±ch that is intended 

primarily to prevent or 

po¼¼tt~ants contaminants, 

control the emission of air 

the owner or operator shall file 

with the department the appropriate permit application on 

forms available from the department. 

t47--eoneurrent---with---ehe---sttbmittal---et--a--permi~ 

app¼ieat¼on-re~tt¼red-by-subseetion-t37-and-anntta¼¼y-£er--the 

dttrat±on--of--the--permtt7-the-app¼tcant-shal¼-sttbmtt-te-the 

department-a-fee-suffieient-to-eo~er-the--reasonab¼e--ecsts7 

both-~direet--and--indireet7 -o£-de•eiopin~-and-adfflinistering 

tfte-peraitting-requirements-in-this-ehapter,--ineiuding--the 

reasenab¼e-eosts-of~ 

ta;--re•iew¼nq-and-acting-upon-the-appl±eation; 

-10-
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amottnt-0£-the-fee-to-be--assessed--and--the--basis--for--the 

departmefttis--fee-assessment-~nder-th½s-seetion-to-the-owner 

or-operater-of-the-a¼r--eentaminant--sottreea--~he--ewner--or 

operator--may--appea¼-the-department~s-fee-assess■ent-to-the 

board-within-~9-days-after-receipt-of-the-written-noticea 

tbt--Aft-appeal-mast-be-based-apeft--the--al¼egatioft--that 

the--fee-assessment-is-erroneotts-or-exeessiYea-An-appea¼-may 

not-be-based-on¼y-on-the-amottnt-of-the-Eee-sehedu¼e--adopted 

by-the-board. 

tet--fr--afty-part-e£-the-£ee-assessmeftt-ls-ftot-appealed7 

it-mttst-be-paid-to-the-department-upen-reeeipt-of-the-notiee 

lft-sabseetleft-t9ttat. 

tdt--~he--eontested--ease--prowisions--of--the---Montana 

Adminis~raeiYe--Procedure--Aee--provided--for--in--~i~¼e--iT 

ehapter--47-apply-to-any-hear¼ng-betore-the-board-ander-th¼s 

aabaeetioft-t9t. 

(3) The permit program administeced by the department 

pursuant to this section must include the following: 

(a) requirements and procedures for permit 

applications, including standard application forms; 

(b) requirements and pcocedures for submittal of 

information necessary to determine the location, quantity, 

and type of emissions; 

(c) procedures for public notice and opportunity for 

comment or public hearing, as appropriate; 

-13-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0860/01 

(d) procedures for providing notice and an opportunity 

for comment to contiguous states and federal agencies, as 

appropriate; 

(e) requicements for inspection, monitorin.9..t 

recordkeeping, and reporting; 

(f) procedures for the transfer of permits; 

(g) requirements and procedures for suspension, 

modification, and revocation of permits by the department; 

(h) requirements and procedures for appropriate 

emission limitation~ and____pt~~egu~rements, includin_g 

enforceable measures necessary to ensure compliance with 

those limitations and requirements: 

(i) requirements and procedures for permit modification 

and amendment; and 

(j) requirements and procedures for issuing a single 

permit authorizing emissions from similar operations at 

multiple temporary locations, which permit may include 

conditions necessar~ to ensure com,P_liance with the 

requirements of this chapter at all authorized locations and 

a requirement that the owner or operator notify the 

department in advance of each change in location~ 

tl6till Nothing-in-this This section shall does not 

restrict the board's authority to adopt regulations 

providing for~ single air quality permit system. 

tli1ill The department may, for good cause shown, waive 
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or shorten the time required for filing the appropriate 

applications. 

tlitlli The department shall require that applications 

for permits be accompanied by any plans, specifications, and 

other information it considers necessary. 

ti3till An application is not considered filed until 

the applicant has submitted all fees required under [section 

ill and all information and completed all application forms 

required by pursuant to subsections ill,_ (3), and (6) 

throttgh-t~t-aftd-tlit. However,-tf If the department fails to 

notify the applicant in writing within 30 days after the 

purported filing of an application that the application is 

incomplete and fails to list the reasons why the application 

is considered incomplete, the application is considered 

filed as of the date of the purported filing. 

tl4till (a) Where !!_ an application for a permit 

requires the eemp¼¼a~ien preparation of an environmental 

impact statement under the Montana Environmental Policy Act, 

Title 75, chapter 1, parts l through 3, the department shall 

notify the applicant in writing of the approval or denial of 

the application within: 

(i) 180 days of after the department's receipt of a 

filed application, as defined Erovided in subsection 

t¼3t1.ll, if the department prepares the environmental impact 

statement; or 

-15-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0860/01 

(ii) within 30 days after issuance of the final 

environmental impact statement by the lead agency if a state 

agency other than the department has been designated by the 

governor as lead agency for preparation of the environmental 

impact statement. 

(b) However,-where ll an application does not require 

the eompi¼a~ion preparation of an environmental impact 

statement, the department shall notify the applicant in 

writing within 60 days er-~he after its receipt of a filed 

application, as defined provided in subsection t¼3tlll., of 

the its approval or denial of the application. Notification 

of approval or denial may be served personally or by 

regi9tered-er certified mail on the applicant or his the 

applicant's agent. 

(c) Failure by the department to act in a timely manner 

does not constitute approval or denial of the application. 

tl5tfil When the department approves or denies the 

application for a permit under this section, a person who is 

jointly or severally adversely affected by the department's 

decision may request, a hearing before the board. The 

request for hearing must be filed within 15 days after the 

department renders its decision7-~pen and must include an 

affidavit setting forth the grounds ~hereEer,--a--hearing 

betere--ehe--beard. for the request. A-hearin9-shal¼-be-he¼d 

~nder-ehe-proYisions-ef-the-Moneana-Adl'llinistra~ive-Proeed~re 
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Ac~• The contested case ,erovisions of the Montana 

Administrative Procedure Act, Title 2, chapter 4, part 6,_ 

apply to a hearing before the board under this subsection. 

tl6tl.!Ql The department's decision on the application is 

not final unless 15 days have elapsed from the date of the 

decision and there is no request for a hearing under this 

section. The filing of a request for a hearing postpones the 

effective date of the department's decision until the 

conclusion of the hearing and issuance of a final decision 

by the board." 

Section 5. Section 75-2-401, MCA, is amended to read: 

"75-2-401. Enforceaent notice order for 

corrective action administrative penalty. (1) When the 

department believes that a violation of this chapter, a rule 

made adO!,!ted under this chapter, or a condition or 

l imitation imposed by a permit issued pursuant to this 

chapter has occurred, it may cause written notice to be 

served personally or by registered-or certified mail on the 

alleged violator or his the violator's agent. The notice 

sha¼¼ must specify the provision of this chapter, or the 

rule, or the permit condition or limitation alleged to be 

violated and the facts alleged to constitute a violation, 

The notice and may include an order to take necessary 

corrective action within a reasonable period of time stated 

in the order or an o~der to pay an administrative penalty, 
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or both. The order becomes final unless, within 30 days 

after the notice is received, the person named requests in 

writing a hearing before the board. On receipt of the 

request, the board shall schedule a hearing. 

( 2) If. after a hearing held under subsection I 1) ef 

eh±s-see~¼en, the board finds that violations have occurred, 

it shall ei~her-a££ira-or-mod±ry-an-order-previetts¼y-issaed 

or issue an app[opriate order for the prevention, abatement, 

or control of the emissions involved or for the taking of 

other corrective action tt-eens¼der9-apprepriate or assess 

an administrative penalty, or both4 Aft As appropriate, an 

order issued as part of a notice or after a hearing may 

prescribe the date by which the violation she¼¼ must ceaseL 

end--may--preseribe time limits for particular action in 

preventing, abating, or controlling the emissions; or the 

date by which the administrative penalty must be paid4 If, 

after~ hearing on an order contained in a notice, the board 

finds that no ~ violation has not occurred or is !!,2! 

occurring, it shall rescind the order4 

(3) (a) An action initiated under this section may 

include an administrative civil penalty of not more than 

$10,000 for each day of each violation, not to exceed a 

total of $80,0004 If an order issued by the board under this 

section requires the payment of an administrative civil 

penalty, the board shall state findings a~ ~onclusions 
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describing the basis for its penalty assessment. 

(b) Administrative penalties collected under this 

section must be deposited in the state general fund. 

(c) Penalties imeosed by an administrative order under 

this section may not be assessed for any day of violation 

that occurred more than 12 months prior to the issuance of 

the initial notice and order by the department under 

subsection (1). 

(d) In determining the amount of penalty to be assessed 

for an alleged violation under this section, the department 

or board, as appropriate, shall consider: 

(i) the gravity of the violation; 

(ii) whether the amount of the penalty serves as a 

deterrent relative to the alleged violator's ability to pay; 

liii) the economic benefit or savings, if any, to the 

alleged violator as a result of noncompliance; and 

(iv) other matters as justice may require. 

ill The contested case Erovisions of the Montana 

Administrative Procedure Act, Title 2, chapter 4, part 6, 

apply to a hearing conducted under this section. 

t3till Instead of issuing the order provided for in 

subsection (1), the department may either: 

(a) require that the alleged violators appear before 

the board for a hearing at a time and place specified in .the 

notice and answer the charges cOillplained of; or 
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(bl initiate action under 75-2-412 or 75-2-413. 

t•till This chapter does not prevent the board or 

department from making efforts to obtain voluntary 

compliance through warning, conference, or any other 

appropriate means. 

tSt.11.l In connection with a hearing held under this 

section, the board may and on application by a party shall 

compel the attendance of witnesses and the production of 

evidence on behalf of the parties." 

Section&. Section 75-2-412, MCA, is amended to read: 

•75-2-412. Criminal penalties -- injunction preserved. 

t¼t-A-p~rson-whe-vio¼ates-this-ehapter-or-a-rn¼e,-order,--or 

permit--made--or--iss~ed--ttftder--~t7-other-thaft-TS-i-¼957-¼s 

gu¼¼ty-e£-an-ottense-and-sttb;eet-to-a--£±ne--not--to--exeeed 

$¼,&99T---Baeh--day--of--y¼o¼ation--eenst±ttttea--a--separaee 

offenseT 

t~t--A-persen-whe-wi¼¼£a¼iy-•ieiates-i5-~-¼95-¼s--gailty 

of---an--o££ense--and--sue;eet--to--a--f±ne--not--to--exeeed 

$¼,888T (1) A person is guilty of al'_!_ offense under this 

section if that person knowingly: 

(a) violates a provision of this chapter or a rule, 

order, or permit made or issued under this chapter; 

ill makes a false statement 1. representation, or 

certification on a form required under this chapter or in a 

notice or report required by a permit under this chapter; or 
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(c) renders inaccurate a monitoring device or method 

required under this chapter. 

(2) A person guilty of an offense under subsection (1) 

is subject to a fine of not more than $10,000 per violation 

or imprisonment for a period not to exceed 3 years, or both. 

Each day of each violation constitutes a separate violation. 

(3) Fines collected under this section, except ~hose 

fines collected in-a-;ttstieeis-ee~rt7 by an approved local 

air pollution control program, sfta¼¼ must be deposited to in 

the state general fund. 

(4) Action under this section is not a bar to 

enforcement of this chapter or of a rule, order, or permit 

made or issued under it by injunction or other appropriate 

civil or administrative remedy. The department may institute 

and maintain in the name of the state any enforcement 

proceedings.• 

Section 7. Section 75-2-413, MCA, is amended to read: 

•75-2-413. Civil penalties out-of-state litigants 

effect of action -- presumption of continuing violation. (1) 

Any ~ person who violates any provision of this chapter~ 

er-any rule en£oreed-therettnder adopted under this chapter, 

or any order or permit made or issued pttrsaant-thereto-and 

after-notice-thereof-haa-been-given-by-~he-department--sha¼¼ 

be under this chapter is subject to a civil penalty not to 

exceed $10,000 per violation, Each day of each violation 
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sha¼¼--eens~i~~te constitutes a separate violation. The 

department may institute and maintain in the name of the 

state any enforcement proceedings hereander under this 

section. Upon request of the department, the attorney 

general or the county attorney of the county of violation 

shall petition the district court to impose, assess, and 

recover the civil penalty. The civil penalty is in lieu of 

the criminal penalty provided for in 75-2-412. 

(2) (a) Action under subsection (1) of-~h¼s-see~¼on is 

not a bar to enforcement of this chapter or of a rule, 

order, or permit made or issued under it by injunction or 

other appropriate civil remedies. 

(b) An action under subsection (1) or to enforce this 

chapter or a rule, order, or permit made or issued under it 

may be brought in the district court of any county where a 

violation occurs or is threatened if the defendant cannot be 

located in Montana. 

(3) If the department has notified a person of a 

violation under 75-2-401 and if the department makes a prima 

facie showing that the conduct or events giving rise to the 

violation are likely to have continued or recurred past the 

date of notice, the days of violation are presumed to 

include the date of the notice and every day after the 

notice until the person establishes that continuous 

compliance has been achieved. This presumption may be 
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overcome to the extent the person can prove by a 

preponderance of evidence that there were intervening days 

when a violation did not occur or that the violation was not 

continuing in nature. 

ill Moneys Money collected h@r@~nrier-shaii under this 

section must be deposited in the state general fund. This 

subsection does not apply to money collected by an approved 

local air pollution control program." 

Section 8. Section 75-2-421, MCA, is amended to read: 

•75-2-421. Persons subject to noncompliance penalties 

exeaptions. (1) Except as provided in subsection (2), the 

department sha¼¼ ~ assess and collect a noncompliance 

penalty from any person who owns or operates: 

(a) a stationary source (other than a primary 

nonferrous smelter whieh that has received a nonferrous 

smelter order under 42 U.S.C. 7419) which that is not in 

compliance with any emission limitation specified in an 

order of the board, emission standard, or compliance 

schedule under the state implementation plan approved by the 

federal environmental protection agency; 

(b) a stationary source whieh that is not in compliance 

with an emission limitation, emission standard, standard of 

performance, or other requirement under this chapt~r or 42 

u.s.c. 7411L or-4i-8TS.e. 7412, 7477, or 7603; er 

(C) a stationary source that is not in compliance with 
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any other requirement under this chapter or any requirement 

of Subchapter V of the (ederal Clean Air Act, 42 u.s.c. 

7661, et seq.; or 

tet@ any source referred to in subsections (l)(a)L er 

(l)(b), or (l){c) wh~eh that has been granted an exemption, 

extension, or suspension under subsection (2) or wh¼eh that 

is covered by a compliance order, or a primary nonferrous 

smelter whieh that has received a primary nonferrous smelter 

order under 42 u.s.c. 7419, if e~eh that source is not in 

compliance with any interim emission control requirement or 

schedule of compliance under stteft the extension, order, or 

suspension. 

(2) Notwithstanding the requirements of subsection (1), 

the department may, after notice and opportunity for a 

public hearing, exempt any source from the requirements of 

75-2-421 through 75-2-429 with respect to a particular 

instance of noncompliance whieh that: 

(a) the department finds is de minimus in nature and in 

duration: 

(b) is caused by conditions beyond the reasonable 

control of the source and is of no demonstrable advantage to 

the source; or 

(C) is exempt under 42 u.s.c. 7420(a)(2)(B) of the 

federal Clean Air Act. 

(3) Any person who is jointly or severally adversely 

-24-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0860/01 

affected by the department's decision may request, within 15 

days after the department renders its decision, upon 

affidavit setting forth the grounds ~herefer for it, a 

hearing before the board. A hearing sha¼¼ must be held under 

the provisions of the Montana Administrative Procedure ActL 

Title 2, chapter 4, part 6." 

NEW SECTION. Section 9. Operating per•it prograa 

e%eaptions -- general requireaents duration. (l) The 

board shall provide by rule for the issuance, expiration, 

modification, amendment, suspension, revocation, and renewal 

of operating permits as part of an operating permit program 

to be administered by the department under this chapter. 

(2) This section applies to all sources of air 

contaminants that are subject to the provisions of 

Subchapter V of the federal Clean Air Act, 42 u.s.c. 7661, 

et seq. 

(3) A person may not violate any requirement of an 

operating permit issued under [section 10) and this section 

or operate any source required to have a permit under this 

section without having complied with the requirements of the 

operating permit program administered by the department 

pursuant to [sections 10 and 11) and this section. 

(4) The board may by rule provide for the exemption of 

one or more source categories, in whole or in part, from all 

or part of the requirements of this section if the board 
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determines that compliance with the requirements of this 

section is impracticable, infeasible, or unnecessarily 

burdensome for the sources. The board may premise this 

determination upon a similar determination by the 

appropriate federal agency acting pursuant to the federal 

Clean Air Act, 42 u.s.c. 7401, et seq. 

(5) The board may by rule provide for general operating 

permits covering numerous similar sources. 

(6) An operating permit issued by the department under 

[section 10} and this section is effective for a period not 

to exceed 5 years and may be renewed. 

(7) The operating permit 

department pursuant to this 

following: 

program administered by the 

section must include the 

(a) requirements and procedures for permit and renewal 

applications, including standard application forms and 

criteria for evaluating application completeness and the 

need for additional information after 

determination has been made; 

a completeness 

(b) requirements and procedures for submittal of 

information necessary to determine the location, quantity, 

and type of emissions; 

(c) procedures for public notice and opportunity for 

comment or public hearing, as appropriate; 

(d) procedures for providing notice and an opportunity 
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for comment to contiguous states and federal agencies, as 

appropriate; 

(e) requirements for inspection, monitoring, 

recordkeeping, compliance certification, and reporting; 

(f) deadlines for submitting permit applications and 

compliance plans that are not later than 12 months after the 

source becomes subject to the operating permit requirement; 

(g) deadlines for submitting permit renewal 

applications that are not later than 6 months before 

expiration of the existing operating permit; 

(h) requirements for compliance plans that must be 

submitted with permit and renewal applications, including 

schedules of compliance and progress reports; 

(i) requirements and procedures for periodic 

certification of source compliance with permit requirements, 

including the prompt reporting of any deviations from permit 

requirements: 

(j) requirements for submission of any plans, 

specifications, or other information that the department 

considers necessary under this section; 

(k) conditions and procedures for• the transfer of 

operating permits; 

(l) requirements and procedures 

modification, amendment, and revocation of 

department for cause, including the 

-27-

for suspension, 

permits by the 

modification or 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0860/01 

amendment of permits before [enewal or termination to 

incorporate applicable limitations or requirements effective 

after permit issuance; 

(m) requirements and procedures for incorporating into 

permits and permit renewals all applicable emission 

limitations and other requirements, including enforceable 

measures necessary to ensure compliance with those 

limitations and requirements; 

(n) requirements and procedures for permit modification 

and amendment; 

(o) procedures for tracking activities conducted under 

general permits; 

(p) requirements and procedures for issuing a single 

operating permit authorizing emissions from similar 

operations at multiple temporary locatjons, which permit may 

include conditions necessary to ensure compliance with the 

requirements of this chapter at all authorized locations and 

a requirement that the owner or operator notify the 

department in advance of each change in location; 

(g) requirements and procedures 

within a permitted facility without 

amendment if the changes are not 

for allowing changes 

requiring a permit 

prohibited under this 

chapter and do not exceed the emissions allowable under the 

permit; and 

(r) other requirements necessary for the department ta 

-28-
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obtain the authorization to administer an operating permit 

program under the provisions of Subchapter V of the federal 

Clean Air Act. 

NEW SECTION. Section 10. Per•its for 

application completeness action 

operation 

department 

application shield -- review by board. 

by 

( 1) An application 

for an operating permit or renewal is not considered filed 

until the department has determined that it is complete. An 

application is complete if all fees required under [section 

12] and all information and completed application forms 

required under [section 9] have been submitted. A complete 

application must contain all of the information required for 

the department to begin processing the application. If the 

department fails to notify the applicant in writing within 

60 days after submittal of an application that the 

application is incomplete and fails to list the reasons why 

the application is considered incomplete, the application is 

considered filed on the date of the department's receipt of 

the application. The department may request additional 

information after a completeness determination has been 

made. 

(2) Except as provided in subsection ( 3). the 

department shall, consistent with the procedures established 

under [section 91, approve O[ disapprove a complete 

application for an operating permit or renewal and shall 
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issue or deny the permit or renewal within 18 months after 

the date of filing. Failure of the department to act in a 

timely manne[ does not constitute approval or denial of the 

application. 

(3) The board may by rule provide for a transition 

schedule for both the submittal to the department of initial 

applications for operating permits by existing sources and 

action by the department on these initial permit 

applications. The board may require that one-third of all 

operating permit applications required for existing sources 

be submitted within the first calendar year after the 

adoption of rules implementing an operating permit program 

under [section 9). Any transition schedule for action by the 

department must ensure that all permit applications required 

under [section 9) and this subsection for existing sources 

will be acted upon by the department before November 15, 

1997. 

(4) If an applicant submits a timely and complete 

application for an operating permit, the applicant's failure 

to hold a valid operating permit is not a violation of 

[section 9]. If an applicant submits a timely and complete 

application for an operating permit renewal, the expiration 

of the applicant's existing operating permit is not a 

violation of {section 9]. The applicant is not entitled to 

the protection of this subsection if the delay in final 
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action by the department on the application results from the 

applicant's failure to submit in a timely manner information 

requested by the department to process the application. 

(5) Except as provided in subsection (8), if the 

department approves or denies an application for an 

operating permit or the renewal, modification, or amendment 

of a permit under (section 91 and this section, any person 

that participated in the public comment process required 

under [section 9 (7)] may request a hearing before the 

board. The request for hearing must be filed within 30 days 

after the department renders its decision and must include 

an affidavit setting forth the grounds for the request. The 

contested case provisions of the Montana Administrative 

Procedure Act, Title 2, chapter 4, part 6, apply to a 

hearing before the board under this subsection. 

(6) Except as provided in subsection (8), the 

department's decision on any application is not final until 

30 days have elapsed from the date of the decision and there 

is no request for a hearing under this section. The filing 

of a request for hearing postpones the effective date of the 

department's decision until the conclusion of the hearing 

and issuance of a final decision by the board. 

to 

(7) 

any 

The requirements of subsections (5) and 

action initiated by the department 

(6) apply 

revoke, modify, or amend an operating permit 

to suspend, 

issued under 
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this section. 

(8) The denial by the department of an application 

under [section 9] and this section is not subject to review 

by the board or judicial review if the basis for denial is 

the written objection of the appropriate federal agency 

acting pursuant to the federal Clean Air Act, 42 u.s.c. 

7401, et seq. 

(9) Compliance with an operating permit granted or 

renewed under (section 9] and this section is considered to 

be in compliance with the requirements of this chapter only 

if the permit expressly includes those requirements or an 

express determination that those requirements are not 

applicable. This subsection does not apply to general 

permits provided for under (section 9]. 

NEW SECTION. Section 11. Per■i ts for operation 

liaitations. [Sections 9 and 10] may not be construed to: 

(1) affect the department's issuance of a permit for 

the construction, installation, alteration, or use of a 

source of air contaminants pursuant to 75-2-211 or 75-2-215; 

(2) restrict the board 1 s authority to adopt regulations 

providing for a single air quality permit system; or 

(3) affect permits, allowances, phase II compliance 

schedules, or other acid rain provisions under Subchapter IV 

of the federal Clean Air Act, 42 u.s.c. 7651, et seq. 

NEW SECTION. Section 12. Fees special- assessaents 
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late payment assess-nts. (1) Concurrent with the 

submittal of a permit application required under this 

chapter and annually for the duration of the permit, the 

applicant shall submit to the department a fee sufficient to 

cover the reasonable costs, direct and indirect, of 

developing and administering the permitting requirements in 

this chapter, including: 

(a) reviewing and acting upon the application; 

(b) implementing and enforcing the terms and conditions 

of the permit~ This amount does not include any court costs 

or other costs associated with an enforcement action. If the 

permit is not issued, the department 

portion of the fee to the applicant. 

(c) emissions and ambient monitoring; 

(d) preparing generally applicable 

guidance; 

shall return this 

regulations or 

(e) modeling, analysis, and demonstrations; 

(f) preparing inventories and tracking emissions; 

(9) providing support to sources under the small 

business stationary source technical and environmental 

compliance assistance program; and 

(h) all other costs required to be recovered pursuant 

to Subchapter V of the federal Clean Air Act, 42 u.s.c. 

7661, et seq. 

(2) In recovering the costs described in subsection 
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(1), the department may assess fees for emissions of air 

contaminants regulated under this chapter, including but not 

limited to volatile organic compounds, each air contaminant 

regulated under section 7411 or 7412 of the federal Clean 

Air Act, 42 u.s.c. 7401, et seq., and each air contaminant 

subject to a national primary ambient air quality standard. 

(3) The board shall by rule provide for the annual 

adjustment of all fees assessed for 

applications under [sections 9 and 10] 

changes to the consumer price index, 

Subchapter V of the federal Clean Air Act. 

(4) In addition to the fee required 

operating permit 

to account for 

as required by 

under subsection 

(1), the board may order the assessment of additional fees 

required to fund specific activities of the department that 

are directed at a particular geographic area if the 

legislature authorizes the activities and appropriates funds 

for the activities, 

monitoring, modeling 

emissions inventories or 

including 

analysis 

tracking. 

emissions or ambient 

or demonstrations, or 

Additional assessments 

may be levied only on those sources that are within or are 

believed by the department to be impacting the geographic 

area. Befoce the board may require the fees, it shall first 

determine, after opportunity for hearing, that the 

activities to be funded are necessary for the administration 

or implementation of this chapter, that the assessments 
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apportion the required funding in an equitable manner, and 

that the department has obtained the necessary 

appropriation. The contested case provisions of the Montana 

Administrative Procedure Act, Title 2, chapter 4, part 6, 

apply to a hearing before the board under this subsection. 

15) (a) If the applicant or permitholder fails to pay 

in a timely manner a fee required under subsection (1), in 

addition to the fee, the department may: 

(i) impose a penalty of not more than 50\ of the fee, 

plus interest on the required fee computed at the rate 

contained in 15-31-510(3); or 

(ii) revoke the permit consistent with those procedures 

established under this chapter for permit revocation. 

lb) Within l year of revocation, the department may 

reissue the revoked permit after the applicant or 

permitholder has paid all outstanding fees required under 

subsections (1) and (4), including all penalties and 

interest provided for under this subsection (5). In 

reissuing the revoked permit, the department may modify the 

terms and conditions of the permit as necessary to account 

for changes in air quality occurring since revocation. 

(6) The board may by rule allow the reduction of a fee 

required under this section for an operating permit or 

permit renewal to account for the financial resources of a 

category of small business stationary sources. 

-35-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0860/01 

(7) As a condition of the continuing validity of an 

operating permit issued by the department under this chapter 

prior to October 1, 1993, the board may by rule require the 

permitholder to pay the fees under subsections 11) and (4). 

(8) For an existing source of air contaminants that is 

subject to Subchapter V of the federal Clean Air Act and 

that is not required to hold an air quality permit from the 

department as of October 1, 1993, the board may, as a 

condition of continued operation, require by rule that the 

owner or operator of the source pay the fees under 

subsections (l) and (4), 

(9) (a) The department shall give written notice of the 

fee to be assessed and the basis for the department's fee 

assessment under this section to the owner or operator of 

the air contaminant source. The owner or operator may appeal 

the department's fee assessment to the board within 20 days 

after receipt of the written notice. 

(bl An appeal must be based upon the allegation that 

the fee assessment is erroneous or excessive. An appeal may 

not be based on the amount of the fee contained in the 

schedule adopted by the board. 

(c) If any part of the fee assessment is not appealed, 

it must be paid to the department upon receipt of the notice 

required in subsection (9)(a). 

(d) The contested case provisions of the Montana 
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Administrative Procedure Act, Title 2, chapter 4, part 6, 

apply to a hearing before the board under this subsection 

(9). 

(10) The department may 

annually to a source of air 

identified in subsection.(!), 

not charge more than one fee 

contaminants for the costs 

NEW SECTION, 

per■itting fees. 

Section 13. 

All money 

Deposit 

collected 

of 

by 

air quality 

the department 

pursuant to [section 12) must be deposited in an account in 

the state special revenue fund to be appropriated by the 

legislature to the department for the development and 

administration of the permitting requirements of this 

chapter. 

NEW SECTION. Section 14. Saall business 

assistance advisory council. (1) There is a 

compliance assistance advisory council. 

small 

compliance 

business 

(2) The council consists of seven members, as follows: 

(a) two members that are not owners or representatives 

of owners of small business stationary sources, appointed by 

the governor to represent the general public; 

(b) four members that are owners of small business 

stationary sources and who are not legislators, one to be 

appointed by the majority and minority leadership of the 

house of representatives and one to be appointed by the 

majority and minority leadership of the senate; and 
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(c) one member that is a representative of the 

department of health and environmental sciences, appointed 

by the director of that department. 

(3) Appointed members shall serve for terms of 3 years. 

(4) The provisions of 2-15-122(5) through (8) apply to 

the council and its members. 

NEW SECTION. Section 15. 

assistance advisory council 

s.au business 

duties 

C011Pliance 

secretary 

meetings. (1) The small business compliance assistance 

advisory council, established in (section 14], shall: 

(a) render advisory opinions concerning the 

effectiveness of the small business stationary source 

technical and environmental compliance assistance program 

administered by the department; 

(b) make periodic 

agency concerning the 

reports to the appropriate federal 

compliance of the small business 

stationary source technical and environmental compliance 

assistance program with the requirements of the federal 

Clean Air Act, 42 U.S.C. 7401, et seq.; 

(c) review information for small business stationary 

sources to ensure that the information is understandable by 

the lay person and recommend changes to make the information 

understandable; 

(d) consult with the small business stationary source 

representative provided for in (section 18] regarding 
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problems 

concerning 

faced 

the 

by small business stationary sources 

implementation and application of the 

requirements of this chapter; and 

(e) perform other duties necessary to meet the 

requirements of the federal Clean Ai[ Act. 

(2) The council shall elect a presiding officer from 

among its membership. 

(3) The secretary of the council must be an employee of 

the department assigned to the small business stationary 

source technical and environmental compliance assistance 

program. The secretary shall keep all records of meetings 

and actions taken by the council and is responsible for the 

development and dissemination of any reports and advisory 

opinions of the council. 

(4) The council shall hold at least one regular meeting 

each calendar year and keep a summary record of its 

proceedings that is open to the public for inspection. 

Special meetings may be called by the presiding officer or a 

majority of the council members. The secretary shall provide 

advance notice of the time and place for meetings to each 

member of the council. 

NEW SECTION. Section 16. Saall business stationary 

source technical and 

prograa duties. 

environaental ccapliance assistance 

(1) The department shall establish a 

small business stationary source technical and environmental 
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(a) provide information to small business stationary 

sources on compliance methods and technologies, pollution 

prevention, and accidental release detection and prevention; 

(b) assist small business stationary sources in 

determining applicable requirements under this chapter and 

in receiving permits in a timely and efficient manner; 

(c} provide small business stationary sources timely 

notice of their rights and obligations under this chapter; 

(d) provide information to small business stationary 

sources regarding the availability of audit services that 

are useful for determining compliance status with the 

requirements of this chapter; and 

(e) perform other duties as may be necessary to meet 

the requirements of the federal Clean Air Act, 42 u.s.c. 

7401, et seq. 

NEW SECTION. Section 17. Saall 

sources exceptions waivers. 

department may designate a source to 

business stationary 

(1) Upon petition, the 

be a small business 

stationary 

the small 

source for purposes of receiving assistance from 

business stationary source 

environmental compliance assistance 

technical 

program if 

and 

the 

stationary source does not emit more than 100 tons per year 

of all regulated air contaminants and: 
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(a) is a major stationary source as defined in 

Subchapter v of the federal Clean Air Act, 42 u.s.c. 7661, 

et seq.; 

(b) emits 50 tons or more per year of a cegulated air 

contaminant; or 

(c) emits more than 75 tons per year of all regulated 

air contaminants. 

(2) After notice and an opportunity for public comment, 

the department may grant a petition submitted under 

subsection ( l) upon finding that the source of air 

contaminants does not have sufficient technical and 

financial capabilities to meet 

chapter without the assistance 

the 

of 

requirements of this 

the small business 

stationary source technical and environmental compliance 

assistance program. 

(3) After notice and opportunity for public comment, 

the department may exclude from the definition of small 

business stationary source in 75-2-103 a category or 

subcategory of sources that the department determines to 

have sufficient technical and financial capabilities to meet 

the requirements of this chapter without the assistance of 

the small business stationary source technical and 

environmental compliance assistance program. The department 

may make this determination only after consulting with the 

appcopriate federal agencies undec Subchapter V of the 
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fedecal Clean Air Act. 

NEW SECTION. Section 18. Sllall business stationary 

source representative duties. (1) The department shall 

establish a small business stationary source representative 

position that is not located in the department or subject to 

the direct supervision of the department. 

(2) The small business stationary source representative 

shall represent the intecests of small business stationary 

sources before the department and other appropriate local~ 

state, and federal agencies concerning the implementation 

and application of the requirements of this chapter. In 

addition, the representative shall provide assistance to 

small business stationary sources in 

requirements of this chapter. In carrying 

activities, the representative shal1: 

meeting 

out 

the 

these 

(a) monitor the activities of the small business 

stationary source technical and environmental compliance 

assistance program; 

(b) review and provide comments and recommendations to 

the department, local air pollution control programs, and 

the appropriate federal agencies regarding the development 

and implementation of regulations pertaining to air quality 

that impact small business stationary sources: 

(c) facilitate and promote the participation of small 

business stationary sources in the development of new 
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regulations pertaining to air quality that impact small 

business stationary sources; 

(d) assist in the preparation and dissemination of 

reports and other information regarding the applicability of 

the requirements of this chapter to small business 

stationary sources; 

le) assist in the preparation of guideline documents by 

the small business stationary source technical and 

environmental compliance assistance program to ensure that 

these documents are readily understandable by the lay 

person: 

(f} assist small business stationary sources and their 

trade associations to encourage voluntary compliance with 

the requirements of this chapter; 

(g) cooperate with appropriate local, state, and 

federal agencies and private sector financial institutions 

to assist small business stationary sources in locating 

financial assistance necessary for compliance with the 

requirements of this chapter: 

(h) consult with the small business compliance 

assistance advisory council regarding problems faced by 

small business stationary sources concerning the 

implementation and application of the requirements of this 

chapter; and 

(i) perform other dutieS as may be necessary to meet 
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the requirements of the federal Clean Air Act, 42 U.S.C. 

7401, et seq. 

Section 19. section 75-2-301, MCA, is amended to read: 

•75-2-301. Local air pollution control programs~ (1) 

After public hearing, a municipality or county may establish 

and administer a local air pollution control program if the 

program is consistent with this chapter and is approved by 

the board. 

( 2) If a local air pollution control program 

established by a county encompasses all or part of a 

municipality, the county and each municipality shall approve 

the program in accordance with subsection (1). 

(3) Except as provided in subsection (4), the board by 

order may approve a local air pollution control program 

that: 

(a) provides by ordinance or local law for requirements 

compatible with, more stringent than, or more extensive than 

those imposed by 75-2-203, 75-2-204, 75-2-211, 75-2-212, 

7S-2-215, (sections 9 through 11], and 75-2-402L and rules 

adopted under these sections; 

(bl provides for the enforcement of requirements 

established under subsection ( 3) (a) by appropriate 

administrative and judicial processes; and 

(c) provides for administrative organization, staff, 

financial resources, and other resources necessary to 
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effectively and efficiently carry out the program. As part 

of meeting these requirements, a local air pollution control 

program may administer the permit fee provisions of TS-i-i¼i 

l_,lection 12). The permit fees collected by a local air 

pollution control program must be deposited in 

special revenue fund to be used by the local air 

a county 

pollution 

control program for administration of permitting activities. 

(4) Except for those emergency powers provided for in 

75-2-402, the board may not delegate to a local air 

pollution control program the authority to control any air 

contaminant source that: 

ta) requires the preparation of an environmental impact 

statement in accordance with Title 75, chapter 1, part 2; 

(b) is subject to regulation under the Montana Major 

Facility Siting Act, as provided in Title 75, chapter 20; or 

(c) has the potential to emit 250 tons per year or more 

of any pollutant subject to regulation under this chapter, 

including fugitive emissions, unless the authority to 

control the source was delegated to a local air pollution 

control program prior to January 1, 1991. 

(5) If the board finds that the location, character, or 

extent of particular concentrations of population, air 

contaminant sources, or geographic, topographic, or 

meteorological considerations or any combination of these 

are such as to make impracticable the maintenance of 
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appropriate levels of air quality without an areawide air 

pollution control program, the board may determine the 

boundaries within which the program is necessary and require 

it as the only acceptable alternative to direct state 

administration. 

(6) If the board has reason to believe that any part of 

an air pollution control program in force under this section 

is either inadequate to prevent and control air pollution in 

the jurisdiction to which the program relates or is being 

administered in a manner inconsistent with this chapter, the 

board shall, on notice, conduct a hearing on the matter. 

(7) If, after the hearing, the board determines that 

any part of the program is inadequate to prevent and control 

air pollution in the jurisdiction to which it relates or 

that it iS not accomplishing the purposes of this chapter, 

it shall require that necessary corrective measures be taken 

within a reasonable time, not to exceed 60 days. 

(8) If the jurisdiction fails to take these measures 

within the time required, the department shall administer 

within that jurisdiction all of the provisions of this 

chapter, including the terms contained in any applicable 

board order, that are necessary to correct the deficiencies 

found by the board. The department's control program 

supersedes all municipal or county air 

rules, ordinances, and requirements in 
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jurisdiction. The cost of the department's action is a 

charge on the jurisdiction. 

(9) If the board finds that the control of a particular 

air contaminant source because of its complexity or 

magnitude is beyond the reasonable capability of the local 

jurisdiction or may be more efficiently and economically 

performed at the state level, it may direct the department 

to assume and retain control over that air contaminant 

source. Ho ~ charge may not be assessed against the 

jurisdiction ~hereEer. Findings made under this subsection 

may be either on the basis of the nature of the sources 

involved or on the basis of their relationship to the size 

of the communities in which they are located. 

(10) A jurisdiction in which the department administers 

all or part of its air pollution control program under 

subsection (8) may, with the approval of the board, 

establish or resume an air pollution control program that 

meets the requirements of subsection (3)~ 

(11) A municipality or county may administer all or part 

of its air pollution control program in cooperation with one 

or more municipalities or counties of this state or of other 

22 states~" 

23 

24 

25 

NEW SECTION. Section 20. Codification instruction. (ll 

[Sections 9 through 13] are intended to be codified as an 

integral part of Title 75, chapter 2, part 2, and the 
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provisions ot Title 7S, chct.pter 2, part 2, apply to 

(sections 9 th1ough 13]. 

(2) [Section 14] is intended to be codified as an 

integral part of Title 2, chapter 15, part 21, and the 

provisions of Title 2, chapter 15, part 21, apply lo 

[section 14]. 

( 3) [Sections 15 through 18} are intended to be 

codified as an integral part of Title 75, chapter 2, part 1, 

and the provisions of Title "/5, chapter 2, pdrt 1, apply to 

{sections 15 through 18]. 

NEW SECTION. Section 21. Saving clause. [Sections s 

through 8} do not affect rights and duties that matured, 

penalties that were incurred, or proceedings that were begun 

before {the effective date of sections 5 through BJ. 

NEW SECTION. Section 22. Severability. If a part of 

[this act) is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [ this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 23. Retroactive applicability. 

( l) [Section 12{7)) applies retroactively, within the 

meaning of 1-2-109, to all permits issued ~Y the department 

of health and environmental sciences pursuant to Title 75, 

chapter 2, prior to [the effective date of section 12). 
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l (2) [Sections 4(2), 9(2) and 13), and 1218)] apply 

2 retroactively, within the meaning of 1-2-109, to all 

3 activities identified in those subsections that are not 

4 subject to a permit issued by the department of health and 

5 environmental sciences pursuant to Title 75, chapter 2, as 

of [the effective date of sections 4, 9, and 12]. 

NEW SECTION. Section 24. Effective dates. I 1 l 

6 

7 

8 [Sections 1, 14 through 18, 20 through 23, and this section) 

9 are effective on passage and approval. 

10 (2) [Sections 2 through 13 and 19] are effective 

11 October 1, 1993, but the board and department may proceed 

12 with the rulemaking authorized under [sections 2 through 13 

13 and 19) upon passage and approval. The effective date of any 

14 rules adopted to implement (sections 2 through 13 and 19] 

15 may not be effective before October 1, 1993. 

-End-
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STATE OF MONTANA· FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0318, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: An act generally revising the laws relating to air quality; authorizing the Department 
of Health and Environmental Sciences to administer a program for the issuance and renewal of air quality operating permits. 

ASSUMPTIONS; 
1. This fiscal note was prepared from the Montana Air Permit Fee Analysis, which provides a detailed review and analysis of 

the required fee program for implementation of the federal Clean Air Act Amendments (CAAA). 
2. The state currently has a pre-construction air quality permit and primacy for this program. 
3. The federal amendments require industry also have an operating air quality permit and mandate the program be entirely 

fee-funded. 
4. The proposed law complies with the federal amendments and results in the increased air quality fees of $518,236 in FY94 

and $745,602 in FY95. 
5. General fund is maintained at the reduced special session level for non-industry pollution control, e.g., woodstoves, 

sand on streets and for the grants to seven county programs which can not be fee-funded in accordance with federal law. 

FISCAL IMPACT: 

Expenditures: 

FTE 

Personal Services 
Operating Expenses 
Capital Outlay 
Local Assistance/Grants 

Total 
Funding: 
General Fund 
Federal Special Revenue (Grant) 
State Special Revenue (Fees) 

Total 

Current Law 
29.03 

1,079,942 
556,036 
39,346 

230,645 
1,905,969 

193,312 
1,151,619 

561,038 
1,905,969 

(Cnntin~dl £ 
o~.., L.t•, 

DAVID LEWIS, BUDGET DIRECTOR 
Office of Budget and Program 

1,2q,~~ 
DATE 

Planning 

FY_' 94 
Proposed Law 

38.03 
1,382,358 

757,456 
53,746 

230.645 
2,424,205 

193,312 
1,151,619 
1,079.274 
2,424,205 

Difference 
9.00 

302,416 
201,420 

14,400 
_Q 

518,236 

0 
0 

518.236 
518,236 

FY '9 
!;;urrent Law Pro12oseg Lgw Differeni;;e 

29.03 43.03 14 .00 
1,081,242 1,550,076 468,834 

564,643 833,411 268,768 
37,388 45,388 8,000 

221.415 221.415 0 
1,904,688 2,650,290 745,602 

193,312 193,312 0 
1,042,064 1,042,064 0 

669,312 1.414.914 745.602 
1,904,688 2,650,290 745,602 

SHEILA RICE, PRIMARY SPONSOR DATE 

Fiscal Note for HB0318. as introduced 

f/B 318 



Fiscal Note Request HB03l8. as intro_!;l~~ed 
Fonn BD-15 page 2 
(continued) 

Revenues: 

General Fund 
Federal Special Revenue (Grant) 
State Special Revenue (Fees) 

Total 

Net Impact: 

State Special Revenue (Fees) 

Cyrrent Law 

193,312 
1,151,619 

:i61.038 
1,905,969 

0 

FY '94 
Proposed Law 

193,312 
1,151,619 
1,079,274 
2,424,205 

0 

FY ' 5 
Difference Current Law Proposed Law Difference 

0 193, 3l2 193.312 0 
0 1,042,064 1,042,064 0 

518,236 669,312 1,414,214 745,602 
518,236 1,904.688 2,650,290 745,602 

0 0 0 0 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: There is no direct impact of this bill on counties or communities. 
Under the Montana Clean Air Act, local or county air quality programs can be delegated authority to implement portions of the 
state act providing they meet certain eligibility criteria. If the operating permit program was delegated to a local or 
county air quality program, then that program would collect fees from the industrial sources it regulates. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: Additional growth in Montana's Air Quality Program is projected for the next two 
bienniums to fully implement the CAM. Because of the delayed schedule for many CAAA requirements, it is difficult to 
estimate resource needs with precision beyond this biennium. Full implementation of the CAAA in Montana will better assure 
our citizens of healthful air quality. 

TECHNICAL NOTES: Actual fees for air pollution sources are set by the Board of Health and Environmental Sciences on an 
emissions basis ($ per ton) within the Legislature's appropriation. Projected fees are as follows: 

FY94 - $9.00/ton of particulate, lead, so2 
- $2.25/ton of NOx, voe 

FY95 - $11.75/ton 
- $2.94/ton 

f/~ 3/S 
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HOUSE BILL NO. 318 

INTRODUCED BYS. RICE, HALLIGAN, FAGG, KEATING 

BY REQUEST OF THE DEPARTMENT 

OF HEALTH AND ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

LAWS RELATING TO AIR QUALITY; AUTHORIZING THE DEPARTMENT OF 

HEALTH AND ENVIRONMENTAL SCIENCES TO ADMINISTER A PROGRAM 

FOR THE ISSUANCE AND RENEWAL OF AIR QUALITY OPERATING 

PERMITS; AMENDING THE CONFIDENTIALITY PROVISIONS RELATING TO 

AIR QUALITY; CLARIFYING THE AUTHORITY OF THE DEPARTMENT OF 

HEALTH AND ENVIRONMENTAL SCIENCES TO ADMINISTER A PROGRAM 

FOR TBE ISSUANCE OF AIR QUALITY PERMITS FOR CONSTRUCTION, 

INSTALLATION, ALTERATION, OPERATION, OR USE; CLARIFYING THE 

AUTHORITY OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL 

SCIENCES TO COLLECT FEES FOR OPERATING AND CONSTRUCTION 

PERMITS; DESIGNATING FEES TO AN ACCOUNT IN THE SPECIAL 

REVENUE FUND; PROVIDING FOR AN ADMINISTRATIVE CIVIL PENALTY 

IN THE CLEAN AIR ACT OF MONTANA; CLARIFYING AND AMENDING THE 

CRIMINAL PUNISHMENT APPLICABLE TO VIOLATIONS OF AIR QUALITY 

STATUTES, RULES, ORDERS, AND PERMITS; CLARIFYING AND 

AMENDING THE CIVIL PUNISHMENT APPLICABLE TO VIOLATIONS OF 

AIR QUALITY STATUTES, RULES, ORDERS, AND PERMITS; AMENDING 

THE PROVISIONS RELATING TO THE ASSESSMENT OF NONCOMPLIANCE 

PENALTIES; CREATING THE SMALL BUSINESS COMPLIANCE ASSISTANCE 

~ ..... ·--c..-,, 
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ADVISORY COUNCIL; CREATING THE SMALL BUSINESS STATIONARY 

SOURCE TECHNICAL AND ENVIRONMENTAL COMPLIANCE ASSISTANCE 

PROGRAM WITHIN THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL 

SCIENCES; PROVIDING FOR A SMALL BUSINESS STATIONARY SOURCE 

REPRESENTATIVE; AMENDING PROVISIONS RELATED TO LOCAL AIR 

POLLUTION CONTROL PROGRAMS; AMENDING SECTIONS 75-2-103, 

75-2-105, 75-2-204, 75-2-211, 75-2-301, 75-2-401, 75-2-412, 

75-2-413, AND 75-2-421, MCA: AND PROVIDING EFFECTIVE DATES 

AND A RETROACTIVE APPLICABILITY DATE.• 

WHEREAS, pursuant to Subchapter V of the federal Clean 

Air Act, 42 u.s.c. 7661, et seq., the State of Montana may 

be authorized by the U.S. Environmental Protection Agency to 

administer an operating permit program applicable to certain 

sources of air contaminants POLLUTANTS: and 

WHEREAS, if the state fails to obtain authorization for 

an operating permit program from the federal government 

under the federal Clean Air Act, the program will be 

administered within the state by the U.S. Environmental 

Protection Agency and the state will be subjected to 

sanctions, including the loss of federal air program funding 

or highway funding; and 

WHEREAS, the Legislature believes that it is in the best 

interests of both the citizens and businesses of this state 

for the Department of Health and Environmental Sciences to 

-2- HB 318 
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seek and obtain authorization from the federal government to 

administer an operating permit program pursuant to 

Subchapter V of the federal Clean Air Act; and 

WHEREAS, to provide the Department of Health and 

Environmental Sciences with the statutory authority 

necessary to obtain authorization under Subchapter V, 

numerous amendments and additions to the Clean Air Act of 

Montana are necessary and appropriate, including significant 

amendments to existing permitting, fee, and enforcement 

authority and the adoption of new provisions governing the 

operating permit program and relating to assistance for 

small businesses. 

STATEMENT OF INTENT 

A statement of intent is provided for this bill because 

it extends current rulemaking authority of the board of 

health and environmental sciences to adopt rules 

implementing a program for the issuance and renewal of air 

quality operating permits by the department of health and 

environmental sciences and amends several sections of the 

Clean Air Act of Montana for which the board currently has 

rulemaking authority, including the authority to adopt air 

quality permit fees to be collected by the department of 

health and environmental sciences. 

Section 75-2-204 and [section 9) provide the authority 
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to the board and department to create and administer an 

operating permit program for those sources subject to 

Subchapter V of the federal Clean Air Acty-and-it.:_l! is the 

desire of the legislature that the program be applied only 

to those sources covered by the statutory requirements of 

Subchapter v. AND THAT THE DEPARTMENT ALLOW FOR OPERATIONAL 

FLEXIBILITY AT THOSE SOURCES, INCLUDING PROVISIONS FOR MINOR 

PERMIT MODIFICATIONS AND OFF-PERMIT CHANGES. THE LEGISLATURE 

DOES NOT INTEND THAT THE OPERATING PERMIT PROGRAM 

ADMINISTERED BY THE DEPARTMENT SERVE AS A BASIS FOR IMPOSING 

ADDITIONAL EMISSION LIMITATIONS UPON SOURCES WITHIN THE 

STATE, EXCEPT AS REQUIRED BY SUBCHAPTER V. IT IS ALSO THE 

DESIRE OF THE LEGISLATURE THAT THE OPERATING PERMIT PROGRAM 

FOR THOSE SOURCES SUBJECT TO SUBCHAPTER V OF THE FEDERAL 

CLEAN AIR ACT BE NO MORE STRINGENT THAN REQUIRED BY 

SUBCHAPTER v. These sections and the amendments contained in 

75-2-103(2) are also intended to clarify the department's 

existing authority to implement the provisions of the 

federal Clean Air Act relating to hazardous air pollutants, 

42 u.s.c. 7412, as those provisions 

requirements of Subchapter v. 

relate to the 

Section 75-2-211 contains amendments that clarify the 

authority of the department to continue to administer the 

air quality permitting program relating to the construction, 

installation, alteration, or use of air eontam¼nan~ 

-4- HB 318 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0318/02 

POLLUTANT sources. It is the desire of the legislature that 

the department continue this permitting program in 

conjunction with the operating permit program under 

[sections 9 through 11). THE CLARIFYING AMENDMENTS CONTAINED 

IN THIS BILL ARE NOT INTENDED TO EXPAND THE CURRENT 

AUTHORITY OF THE DEPARTMENT TO ADMINISTER AN AIR QUALITY 

PERMITTING PROGRAM RELATING TO CONSTRUCTION, INSTALLATION, 

ALTERATION, OR USE. This authority is currently used for 

conducting various state air quality permitting programs, as 

well as for operating federal permitting programs relating 

to prevention of significant deterioration 

nonattainment, all of which are part of the 

and 

state 

implementation plan for protecting air quality. In addition 

to these programs, the legislature intends that 75-2-211 

serve as the authority needed to meet the requirements of 

the federal Clean Air Act relating to the construction, 

reconstruction, and modification of sources of hazardous air 

pollutants, 42 u.s.c. 7412. 

[Section 12) contains the department 1 s existing 

authority to assess application and annual fees for permits 

issued under the Clean Air Act of Montana, Title 75, chapter 

2. The placement of this authority in a separate section of 

the code emphasizes its general applicability to all 

permitting activities under that chapter. [Section 12(1), 

(2), and (3)] contain amendments to the existing fee 
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authority to ensure that the department will be able to 

collect fees sufficient to meet the requirements of 

Subchapter v of the federal Clean Air Act. [Section 12(5)] 

is intended to provide the department with an alternative to 

civil enforcement in addressing the delinquent payment of 

fees. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 75-2-103, MCA, is amended to read: 

"75-2-103. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

(l) "Advisory council" means the air pollution control 

advisory council provided for in 2-15-2106. 

(2) "Air contaminant" means dust, fumes, mist, smoke, 

other particulate matter, vapor, gas, odorous substances, or 

any combination thereof7--ine¼ttdift9--pe¼¼tttant9--re9a¼ated 

parsaan~-~e-seet¼on-14¼i-and-Sttbehapter--Y--ef--th~--£edera¼ 

e¼ean-A¼r-Aet7-4i-HTSTeT-T48¼7-et-seg. 

(3) "AIR POLLUTANTS" MEANS ONE OR MORE AIR CONTAMINANTS 

THAT ARE PRESENT IN THE OUTDOOR ATMOSPHERE, INCLUDING THOSE 

POLLUTANTS REGULATED PURSUANT TO SECTION 7412 AND SUBCHAPTER 

V OF THE FEDERAL CLEAN AIR ACT~ U.S.C. 7401, ET SEQ. 

f3till_ "Air pollution" means the presence ¼n---the 

o~tdeer--atme9phere--ef--one-or-more-sir-contaminant9 OF AIR 

POLLUTANTS in a quantity and for a duration which that are 
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or tend to be injurious to human health or welfare, animal 

or plant life, or property or would unreasonably interfere 

with the enjoyment of life, property, or the conduct of 

business. 

t4till 11 Board" means the board of health and 

environmental sciences provided for in 2-15-2104. 

t,tfil "Department" means the department of health and 

environmental sciences provided for in Title 2, chapter 15, 

part 21. 

t6t111 NEmission" means a release 

atmosphere of air contaminants. 

into the outdoor 

tTt.ill .. Person" means an individual, !. partnership, !. 

firm, an association, ~municipality,~ public or private 

corporation, the state or a subdivision or agency of the 

state, ! trust,!!! estate, an interstate body, the federal 

government or an agency of the federal government, or any 

other legal entity and includes persons resident in Canada. 

illfil "Small business stationar~ source" means a 

stationary source that: 

(a) is owned or operated by a person who employs 100 or 

fewer individuals; 

(b) is a small business concern as defined in the Small 

Business Act, 15 u.s.c. 631, et seq.; 

i.£1 is not a major stationary source as defined in 

Subchapter v of the federal Clean Air Act, 42 U.S.C. 7661, 
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et s~ 

(d) emits less than 50 tons per year of a-regn¼s~ed AN 

air eofttamtnan~ POLLOTANT1 

(e) emits less than a total of 75 tons per year of all 

reg~¼e~ed air een~amineftts POLLUTANTS combined; and 

(fl is not excluded from this definition under Isection 

17.<1.ll," 

Section 2. Section 75-2-105, MCA, is amended to read: 

"75-2-105. Confidentiality of records. (1) Records or 

other information concerning air eoneaainan~ POLLUTANT 

sources vh¼eh !!!!! are furnished to or obtained by the board 

or department are a matter of public record and open to 

public use. However, any information unique to the owner or 

operator of an air eoneam¼nant POLLUTANT source wh¼eh that 

would, if disclosed, reveal methods or processes entitled to 

protection as trade secrets she¼¼ must be maintained as 

confidential if so determined by a court of competent 

jurisdiction. The owner or operator shall file a declaratory 

judgment action to establish the existence of a trade secret 

if he the owner or operator wishes saeh the information to 

enjoy confidential status. The department shai¼ must be 

served in any-saeh the action and may intervene as a party 

~herein in the action. Any ~ trade seere~e ~ not 

intended to be public when submitted to the board or 

department afta¼¼ must be submitted in writing and clearly 
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marked as confidential. However, emission data and operating 

permits issued by the department pursuant to {sections 9 

through ll) shati-never may not be considered confidential 

for the purposes of this section. 

(2) This section does not prevent the use of records or 

information by the board or department in compiling or 

publishing analyses or summaries relating to the· general 

condition of the outdoor atmosphere if the analyses or 

summaries do not identify an owner or operator or reveal 

information otherwise made confidential by this section." 

Section 3. 

"75-2-2D4. 

insta11ation, 

Section 75-2-204, MCA, is amended to read: 

Rules relating to construction, 

alteration, Q.2_eration, or use. The board may 

by rule prohibit the construction, installation, alteration, 

02eratiQn, or use of a machine, equipment, device, or 

facility whieh that it finds may directly or indirectly 

cause or contribute to air pollution or wh¼eh that is 

intended primarily to prevent or control the emission of air 

pe¼¼ttt■nts eenta■inants POLLUTANTS, unless a permit therefer 

has been obtained under this part." 

Section 4. Section 75-2-211, MCA, is amended to read: 

"75-2-211. Peraite for construction, installation, 

alteration, operatien1 or use. (l) ~he-department The board 

shall by rule provide for the issuance, ~¼ra~¼on7 

modifi~ation, a■endmenty suspension, revocation, and renewal 
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of a-perm±t-¼sstted eperat¼ng-P!rm¼ts-as-part-ef-an-eperat¼ng 

perm¼t-program-to-&e-adm±n¼stered-by-~he-department A PERMIT 

ISSUED under this part ehapter PART. 

t~t--Por--a¼¼--sottrees--0£--a¼r--eentam¼nants--that--are 

sttb;eet-te-the-pre•isiens-ef-~it¼e-Y-ef--the--federa¼--e¼ean 

A¼r-Aet7-4i-8T9T€T-T49¼7-et-seq~7-as-aaended7-the-prev¼s¼ons 

ef--this--seetien--app¼y-in-additien-te-the-ether-app¼ieab¼e 

prev¼s±ens-of-this-ehapterT 

tat--~he-beard-sha¼¼-&y-rd¼e-req~ire-that-perm¼ts-¼sstted 

te--sedrees--deseribed--ift--s~bseetien--tit--be--ef--¼imited 

dttratiOft7-bttt-¼t-May-ftet-¼imit-the-dttratien-oE--the--permits 

beyend-that-reqttired-by-the-federa¼-€¼ean-A¼r-Aet7-4~-BT9TeT 

~48¼7-et-seq,7-as-aaendedT 

tbt--~he--beard-sha¼¼-by-rtt¼e-pro•ide-fer-the-renewa¼-of 

p@rm¼ts-isstted-te-the-so~reesT 

tet--~he-board-sha¼¼--by--rtt¼e--estab¼ish--a--transit¼en 

seheda¼e--£or--air--qtta¼ity--permits--he¼d-by-searees-eE-air 

eentam¼nants-sttbjeet-te-the-pre•isiens--ef--sttbseetien--t~t­

~he---traftsitien---sehedtt¼e---mttst--spee¼fy--dates--~er--the 

espiration-ef-the-permiCs7-absent-an-app¼ieatien-Eor-reftewa¼ 

by-the-searee.--~he--trans¼tion--sehedtt¼e--may--not--speeify 

expiration--dates--that--are--earlier--in--time--than--these 

reqnired--by-~¼t¼e-Y-ef-the-feders¼-e¼esn-A¼r-Aet7-•~-BTS,e. 

if8¼T--et--seqT7--as--amendedT---~he---transit¼en---seheda¼e 

esta&¼ished-by-the-beard-a¼se-app¼ies-te-ex¼sting-settrees-0£ 
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air-eentaminants-that-a~e-sabjeet-to-~he-prov¼sione-or-~itie 

¥--0£-the-£ederai-eieaft-Air-Aet7-4i-e,s.e.-~49i7-et-aeq,7 -aa 

amended7-and-that-de-net-ho¼d-an-air-qaaiity-perm~t-Erem-the 

deportment-aa-e£-NeYe■ber-i7-i99i. 

t37ill Not later than 180 days before construction, 

installation, or alteration begins or as a condition of use 

of any machine, equipment, device, or facility which that 

the board finds may directly or indirectly cause or 

contribute to air pollution or wh¼eh ~ is intended 

primarily to prevent or control the emission of air 

po¼¼atants eentaminants POLLUTANTS, the 

shall file with the department the 

owner or operator 

appropriate permit 

application on forms available from the department. 

t4t--eeftettrrent---with---the---sttbmittai---e£--a--permit 

appiieatien-reqttired-by-sttbseetien-t3t-aftd-anntta¼iy-fer--the 

daratien--ef--the--permit7 -the-app¼ieant-sha¼i-aabmit-te-the 

department-a-fee-sttfficient-to-eover-the--reasonab¼e--eostaT 

both--direet--and--indireet,-of-deve¼oping-and-ad.ministering 

the-permitting-re~airements-in-this-ehapterT--inc¼ading--the 

reasonab¼e-eests-ef~ 

tat--reviewing-and-acting-apen-the-app¼ieationr 

tbt--imp¼ementing-and-enforein9-the-terms-and-conditiona 

of--the-permit-if-the-permit-is-iastted•-However7-this-ameant 

does-net-ine¼ade-any-eoart-eests-er-ether--eosta--aasoeiated 

vith--any--enforeement--action•-ff-the-permit-is-not-iasaed, 
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the-deportment-shaii-retttrn-this-pertien-of-the-fee--to--the 

appiieant, 

tet--emissions-and-ambient-monitering; 

tdt--preporing---generaiiy---appiieabie--regttiatiena--er 

gttidaneeT 

fet--mode¼ing7-ana¼ysis7-and-demenstrations;-and 

fft--preparing-in•entories-and-trae~ing-em¼esiens• 

t5t--¼n-additien-te-the-Eee--reqttired--ander--sabseetien 

t4t,--the--beard-aay-order-~he-assesament-e£-addit¼enai-£ees 

reqaired-te-fand-speeifie-aetivitiee-oE-the-department--that 

are---direeted--at--a--partiea¼ar--geegraphie--area--i£--the 

¼egia¼atare-aathorizes-the-aetivities-and--apprepriates--the 

£ands--£er--the--aeti¥ities,--ine¼ttding-emissions-er-ambient 

menitorin97--mode¼ing---ana¼ysis---er---demonstratiens7---or 

emissions--inventories--or--traekingo-Additiena¼-assessmente 

may-be-¼evied-on¼y-on-those-sottrees-that-are-within--er--are 

be¼ieved--by--the--depertment-to-be-impaeting-the-geographie 

area.-BeEore-the-board-raay-reqaire-the-assessments7-it-sha¼¼ 

£irst-determine,-aEter-oppertunity--£er--hearing7 --that--the 

aetivit¼es-to-be-£ttnded-are-neeessary-£or-the-admin¼stration 

or--imp¼ementation--of--this--ehapter,--that-the-assessmen~s 

apportien-the-reqttired-Ettnding-in-an-equitab¼e--~anner7--and 

ehat--the--deparement-has-obtained-¼egisiative-attthorization 

Eor-the-expend~tare-and-the-neeessa~y-appropr¼at¼en. 

tOt--As--a--eend¼tion--0£--tfte--eentintt*n~--•a¼¼dity--0£ 
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permits-isstted-by-the-department-nnder-this--part--pr%or--te 

eetober-¼7-¼99¼7-the-department-llllly-reqa¼re-the-perm¼the¼der 

to---pay--an--annaa¼--fee--sttffieieftt--to--eover--tfte--eoats 

¼dent¼E¼ed-¼n-sabseet¼en-t4t. 

tit--Por-any-existing-sottree-e£-air-eontaminants-that-is 

sab;eet-te-~¼t¼e-Y-eE-the-federa¼-e¼ean-A¼r-Aet7--4i--8.S.e. 

i48¼7--et-seq.7-as-lUllended7-and-that-¼s-net-reqa¼red-to-he¼d 

an-a¼r-qaa¼¼ty-per■¼t-Erom-the-department-as-ef--6etober--¼7 

½99¼7--the-beard-may7 -as-a-eondit¼on-of-eontinned-operation7 

reqttire-by-rn¼e-that-tfte-owner-or-operator-0£-the-sottree-pay 

the-annaa¼-Eee-pro¥¼ded-Eor-¼n-sabseet¼on--t4t.--Noth¼ng--¼n 

tftis--snbseetien-may-be-eenstrned-as-aiiowin~-the-department 

to-eharge-any-sonree--0£--air--eontaminants--more--than--one 

annna¼-fee-tftat-¼s-designed-to-eover-the-eosts-identified-in 

sabseet¼on-t4t. 

tBt--~he--Eees--eo¼¼eeted--by-the-department-parsnant-te 

this-seetion-mttst-be~depos¼ted-¼n-the-state-speeia¼--re•eftae 

fand-te-be-appropr¼ated-by-the-¼eg¼siatnre-te-the-department 

Eer--the--dewe¼opment--and--adm¼nistration-e£-the-permitting 

reqairements-¼n-this-eftaptere 

t9t--tat-~he-deparement-shail-gi•e-wr¼tten-not¼ee-o£-the 

amoant-0£-the-fee-to-be--assessed--and--the--bas¼s--fer--the 

department~s--!ee-assessment-ttnder-tft¼s-seetion-to-the-owner 

or-operator-ef-the-a¼r--eentaminant--settree•--~he--owner--or 

operator--llllly--appea¼-the-department~a-fee-aasessment-to-the 
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board-w¼thin-i8-days-aEter-reeeipt-eE-the-wr¼eten-net¼ee. 

tbt--An-appeai-mttst-be-based-apen--the--ai¼egat¼on--that 

the--fee-assessment-is-erroneons-or-exeessi~e.-An-appea¼-may 

not-be-based-enty-on-the-amoant-0£-the-Eee-seheda¼e--adepted 

by-the-board. 

~et--l£--any-part-of-the-fee-assessment-is-not-appea¼ed7 

it-mast-be-paid-to-the-department-apc,n-reeeipt-oE-the-notiee 

¼n-sabseetien-t9ttat. 

tdt--~he--eontested--ease--pro•iaions--ef--the---Mentana 

~dministrative--Proeedttre--Aet--provided--Eer--in--9it¼e--27 

ehapter--47-app¼y-to-any-hearin9-before-the-board-ttnder-this 

sabseetion-t9tT 

(3) The permit program administered by the department 

pursuant to this section must include the following: 

(a) requirements and ,2rocedures for ,eermit 

applications, including standard application forms; 

(b) requirements and procedures for submittal of 

information necessary to determine the location, quantity, 

and type of emissionsi 

(C) procedures for public notice and opportunity for 

comment or public hearing, as appropriatei 

(d) procedures for providing notice and an opportunity 

for comment to contiguous states and federal agencies, as 

appropriate; 

( e) requirements for ins~~~~!. monitorin.9., 
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recordkeeping, and reparting; 

(f) procedures for the transfer of permits; 

(q) requirements and p_rocedures for suspension, 

modification, and revocation of permits by the department; 

(h) requirements and ,2r.9cedures for a.2.2E..2E. r i ate 

emission limitations and other requirements, includins_ 

enforceable measures necessary to ensure compliance with 

those limitations and requirements; 

(i) requirements and procedures for permit modification 

and amendment1 and 

! j I reguireaents and procedures for issuing a single 

permit authorizing emissions from similar OJ2:!rations at 

multiple tem112rar:,: locations, which permit ma:,: include 

conditions necessarz to ensure com.2,liance with the 

reguirements of this chapter at all authorized locations and 

a requirement that the owner or operator notify the 

department in advance of each change in location. 

t¼6till Nothing-in-thi• This section aha¼¼ does not 

restrict the board's authority to adopt regulations 

providing for a single air quality permit system, 

ttltill The department may, for good cause shown, waive 

or shorten the time required for filing the appropriate 

applications. 

t¼itill The department shall require that applications 

for permits be accompanied by any plans, specifications, and 
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other information it considers necessary. 

t¼3tffi An application is not considered filed until 

the applicant has submitted all fees required under [section 

ill and all information and completed a¼¼ application forms 

required by pursuant to subsections 11h (3), and (6) 

thre~gh-t~t-and-t¼it. Bewe•er7-if If the department fails to 

notify the applicant in writing within 30 days after the 

purported filing of an application that the application is 

incomplete and fails to list the reasons why the application 

is considered incomplete, the application is considered 

filed as of the date of the purported filing. 

t¼4till (a) Where !!_ an application for a permit 

requires the eoap¼¼at¼en preparation of an environmental 

impact statement under the Montana Environmental Policy Act, 

Title 75, chapter 1, parts l through 3, the department shall 

notify the applicant in writing of the approval or denial of 

the application within: 

(i) 180 days ef after the department's receipt of a 

filed application, as defined provided in subsection 

t¼3till., if the department prepares the environmental impact 

statement; or 

(ii) within 30 days after issuance of the final 

environmental impact statement by the lead agency if a state 

agency other than the department has been designated by the 

governor as lead agency for preparation of the environmental 

-16- BB 318 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0318/02 

impact statement. 

(b) Bowe•er7-wftere If an application does not require 

the eomp¼¼at¼en preparation of an environmental impact 

statement, the department shall notify the applicant in 

writing within 60 days e!-the after its receipt of a filed 

application, as defined provided in subsection tt~till., of 

~he its approval or denial of the application. Notification 

of approval or denial may be served personally or by 

re~istered-er certified mail on the applicant or h¼s the 

applicant's agent. 

(c) Failure by the department to act in a timely manner 

does not constitute approval or denial of the application. 

THIS DOES NOT LIMIT OR ABRIDGE THE RIGHT OF ANY PERSON TO 

SEEK AVAILABLE JUDICIAL REMEDIES TO REQUIRE THE DEPARTMENT 

TO ACT IN A TIME_LY MANNER. 

t¼Still When the department approves or denies the 

application for a permit under this section, a person who is 

jointly or severally adversely affected by the department's 

decision may request7 a hearing before the board. The 

request for hearing must be filed within 15 days after the 

department renders its decision7-ttpen and must include an 

affidavit setting forth the grounds there!er7-e-hearing 

be!ore-the-boardT for the request. A-heering-sha¼¼--be--he¼d 

ttnder-the-pre•¼aiens-ef-tfte-Montana-Adminietrati•e-Pracedttre 

AetT The contested case ~revisions of the Montana 
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Administrative Procedure Act, Title 2, chapter 4 1 part 6, 

apply to a hearing before the board under this subsection. 

tt6tl!..Q_)_ The department's decision on the application is 

not final unless 15 days have elapsed f~om the date of the 

decision and there is no request for a hearing under this 

section. The filing of a request for a hearing postpones the 

effective date of the department's decision until the 

conclusion of the hearing and issuance of a final decision 

by the board." 

Section 5. 

"7S-2-40l. 

Section 75-2-401, MCA, is amended to read: 

Enforcement notice order for 

corrective action -- administrative penalty. (1) When the 

department believes that a violation of this chapter, a rule 

made ado£ted under this chapter, or a condition or 

limitation imposed by a permit issued pursuant to this 

chapter has occurred, it may cause written notice to be 

served personally or by re~istered-er certified mail on the 

alleged violator or ftis the violator's agent. The notice 

aha¼¼ must specify the provision of this chapter, er the 

rule, or the permit condition or limitation alleged to be 

violated and the facts alleged to constitute a violation. 

The notice and may include an order to take necessary 

corrective action within a reasonable period of time stated 

in the order or an order to pay an administrative penalty, 

or both. The order becomes final unless, within 30 days 
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after the notice is received, the person named requests in 

writing a hearing before the board. On receipt of the 

request, the board shall schedule a hearing. 

(2) If, after a hearing held under subsection (1) of 

this-section, the board finds that violations have occurred, 

it shall either-affirm-or-modity-an-order-previoasly--issaed 

or issue an appropriate order for the prevention, abatement, 

or control of the emissions involved or for the taking of 

other corrective action it-considers-appropriate or assess 

an administrative penalty, or t>oth. An As appropriate, an 

order issued as part of a notice or after a hearing may 

prescribe the date by which the violation sha¼¼ ~ ceaseL 

and-mey-pre9eribe time limits for particular action in 

preventing, abating, or controlling the emissions; or the 

date by which the administrative penalty must be paid. If, 

after~ hearing on an order contained in a notice, the board 

finds that no ~ violation has not occurred or is not 

occurring, it shall rescind the order. 

t3) ta) An action initiated under this section may 

include an administrative civil penalty of not more than 

$10,000 for each day of each violation, not to exceed a 

total of $80,000. If an order issued by the board under this 

section reguires the ~Y!ent of an administrative civil 

e!nalty, the board sha)J,_ state findings and co,nclusions 

describ~ the basis for its penalty assessment. 
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ill Administrative ,E_enalties collected under this 

section must be deposited in the state general fund. 

(c) Penalties imposed by an administrative order under 

this section may not be assessed for any day of violation 

that occurred more than 12 months prior to the issuance of 

the initial notice and o'rder by the department under 

subsection (1). 

(d) In determining the amount of penalty to be assessed 

for an alleged violation under this section, the department 

or board, as appropriate, shall consider: 

fit--the-gra•ity-of-the-•io¼atiofl; 

t¼it-whether-the-aMottnt--0£--the--pena¼ty--servee--as--a 

deterrent-re¼ati•e-to-the-a¼¼eged-Yio¼atoris-ab%¼ity-to-pay~ 

fiiit-the--eeonom¼e--beneEit--or-sav¼ngsy-¼f-anyz-to-the 

a¼¼eged-v¼o¼ator-aa-a-rea~¼t-of-noneomp¼¼anee;-and 

(l) THE ALLEGED VIOLATOR'S ABILITY TO PAY AND THE 

ECONOMIC IMPACT OF THE PENALTY ON THE ALLEGED VIOLATOR; 

(Il) THE ALLEGED VIOLATOR'S FULL COMPLIANCE HISTORY AND 

GOOD FAITH EFFORTS TO COMPLY; 

(III) THE DURATION OF THE VIOLATION AS ESTABLISHED BY 

ANY CREDIBLE EVIDENCE, INCLUDING EVIDENCE OTHER THAN THE 

APPLICABLE TEST METHOD; 

(IV) PAYMENT BY THE VIOLATOR OF PENALTIES PREVIOUSLY 

ASSESSED FOR THE SAME VIOLATION; 

iYL THE ECOIIO!!_IC ~ENE_fIT OF NONCOMPL!__ANCI,__; 
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(VI) THE SERIOUSNESS OF THE VIOLATION; AND 

tivt(VIt) other matters as justice may require. 

ill The contested case £revisions _Q_f _!:lle Montana 

Administ[ative Procedure Act, Title 2, chapter 4, part 6 1 

apply to a hearing conducted under this section. 

t3till Instead of issuing the order provided for in 

subsection (l), the department may either: 

(a) require that the alleged violators appear before 

the board for a hearing at a time and place specified in the 

notice and answer the charges complained of; or 

(b) initiate action under 75-2-412 or 75-2-413. 

t4till This chapter does not prevent the board or 

department from making efforts to obtain voluntary 

compliance through warning, conference, or any other 

appropriate means. 

tStill In connection with a hearing held under this 

section, the board may and on application by a party shall 

compel the attendance of witnesses and the production of 

evidence on behalf of the parties.• 

Section 6. Section 75-2-412, MCA, is amended to read: 

•75-2-412. Criainal penalties -- injunction preserved. 

t½t-A-person-whe-violates-th¼s-ehapter-or-a-rtt½e7-orderT--or 

permit--mede--er--½ssaed--under--it7-other-than-i5-i-¼9S7-is 

gttilty-of-an-orrense-and-sttb;eet-to-a--fine--not--to--exeeed 

$17888•---eaeh--day--or--vielation--eonstit~tes--a--separate 
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offense. 

tzt--A-person-who-w¼¼¼rtt¼¼y-¥¼o¼ates-T5-i-¼85-¼s--9tt¼¼ty 

of--an--effense--and-sab;eet-to-a-fine-net-to-exeeed-$¼
7
888. 

l A of an offense under this section if 

that person knowingly: 

a violates a revision of this chapter or a rule~ 

order, or permit made or issued under this chapter; 

(b) makes a false MATERIAL statement, representationr 

or certification on a form required under this chapter or in 

a notice or report required by a permit under this chapter: 

or 

C renders inaccurate a monitorin device or method 

required under this chapter. 

of an offense under subsection (1 

is subject to a fine of not more than $10,000 per violation 

or imprisonment for a period not to exceed~~ ~ears, or 

~ THIS OFFENSE MUST BE CLASSIFIED AS A MISDEMEANOR. Each 

day of each violation constitutes a separate violation. 

(3) Fines collected under this section, except those 

~ collected in-a-;~etiee~s-eo~rt7 by an approved local 

air pollution control program, sha¼¼ must be deposited te in 

the state general fund. 

(4) Action under this section is not a bar to 

enforcement of this chapter or of a rule, order, or permit 

made or issued under it by injunction or other appropriate 
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civil or administrative remedy. The department may institute 

and maintain 

proceedings." 

in the name of the state any enforcement 

Section 7. Section 75-2-413, MCI\, is amended to read: 

•75-2-413. Civil penalties -- out-of-state litigants 

effect of action ---presumption-0£-eontinttinq-•±o¼ation. (1) 

Any~ person who violates any provision of this chapter~ 

or--any rule enforeed-therettnder adopted under this chapter, 

or any order or permit made or issued pttrsttant--thereto--and 

after--notiee-thereo£-has-been-9iven-by-the-department-sha¼¼ 

be under this chapter is subject to a civil penalty not to 

exceed $10,000 per violation. Each day of each violation 

sha¼½--eonstitate constitutes a separate violation. The 

department may institute and maintain in the name of the 

state any enforcement proceedings herettnder under this 

section. Upon request of the department, the attorney 

general or the county attorney of the county of violation 

shall petition the district court to impose, assess, and 

recover the civil penalty. The civil penalty is in lieu of 

the criminal penalty provided for in 75-2-412. 

< 2 I (a) Action under subsection (1) et-this-section is 

not a bar to enforcement of this chapter or of a rule, 

orde[, or pe[mit made 0[ issued under it by injunction or 

other appropriate civil remedies. 

(b) An action under subsection (1) or to enforce this 
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chapter or a rule, order, or permit made or issued under it 

may be brought in the district court of any county where a 

violation occurs or is threatened if the defendant cannot be 

located in Montana. 

t3t--rr-the--dep8rtmen~--hee--fteti£ied--a--~~~e"--o£ .. 
vioietieft-ttftder-~S-i-48¼-end-¼£-~he-depertment-fflft~es-a-pr±ma 

£eeie--shewi"g-thet-the-condtte~-er-eTents-givi"g-rise-to-the 

vio¼atien-ere-¼i~e¼y-to-have-eentintted-or-reettrred-past--the 

date--e£--fto~iee7--the--days--of--vio¼ation·--are-prestuned-to 

incittde-the-dete-of-the--ftetiee--and--every--dey--a£ter--the 

not¼ee---ttnti¼---the pereon--estabiishee--tha~--eont¼naotts 

co111.p¼iaftee--has--beeft--eehi_eved.---!'hi9--presttmption--may--be 

evereo111.e--t&--the--ex~ent--the--2erso"--ceft preTe---by---a 

prependeranee--0£--evidenee-that-there-were-interTening-days 

when-e-vio¼ation-did-"et-oeear-or-thet-~he-vie¼ation-was-net 

eontintting-in-naturee 

illill Moneys Money collected herennder--shaii under 

this section must be deposited in the state general fund. 

This subsection does not apply to money collected by an 

approved local air pollution control program." 

Section 8. Section 75-2-421, MCA, is amended to read: 

•15-2-421. Persons subject to noncoapliance penalties 

exeaptions. (1) Except as provided in subsection (2), the 

department sha¼¼ ~ assess and collect a noncompliance 

penalty from any person who owns or operates: 
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(a) a stationary source (other than a primary 

nonferrous smelter which that has rec~ived a nonferrous 

smelter order under 42 u.s.c. 7419) whieh that is not in 

compliance with any emission limitation specified in an 

order of the board, emission standard, or compliance 

schedule under the state implementation plan approved by the 

federal environmental protection agency; 

(b) a stationary source wh¼eh that is not in compliance 

with an emission limitation, emission standard, standard of 

performance, or other requirement under this chapter or 42 

u.s.c. 74llL or-4r-HT5TeT 7412L 7477, or 7603; or 

i£1 a st~tionary source that is not in compliance with 

any other requirement under this chapter or any requirement 

of Subch~ter V of the federal Clean Air Act, 42 u.s.c. 

7661, et seq.; or 

tet.l!!l any source referred to in subsections (l)(a)~ or 

(l)(b), or (l)(c) whieh that has been granted an exemption, 

extension, or suspension under subsection (2) or wftieh ~­

is covered by a compliance order, or a primary nonferrous 

smelter whieh that has received a primary nonferrous smelter 

order under 42 u.s.c. 7419, if aaeh that source is not in 

compliance with any interim emission control requirement or 

schedule of compliance under ~tteh the extension, order, or 

suspension. 

(2) Notwithstanding the requirements of subsection (1), 
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the department m.ay, after notice and opportunity for a 

public hearing, exempt any source from the requirements of 

75-2-421 through 75-2-429 with respect to a particular 

instance of noncompliance which!!:!!,!= 

(a) the department finds is de minimus in nature and in 

duration; 

(b) is caused by conditions beyond the reasonable 

control of the source and is of no demonstrable advantage to 

the source; or 

(c) is exempt under 42 u.s.c. 7420(a)(2)(B) of the 

federal Clean Air Act. 

(3) Any person who is jointly or severally adversely 

affected by the department's decision may request, within lS 

days after the department renders its decision, upon 

affidavit setting forth the grounds ~h~re£or for it, a 

hearing before the board. A hearing aha±± must be held under 

the provisions of the Montana Administrative Procedure ActL 

Title 2Lchapter 4, part 6." 

NEW SECTION. Section 9. Operating perait program 

exeaptions general requireaents duration. (1) The 

board shall provide by rule for the issuance, expiration, 

modification, amendment, suspension, revocation, and renewal 

of operating permits as part of an operating permit program 

to be administered by the department under this chapter. THE 

BOARD SHALL PROMULGATE RULES THAT ARE NO MORE STRINGENT THAN 

-26- HB 318 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0318/02 

THE RE,II_UIREMENTS OF SUBCHAPTER V OF THE FEDERAL CLEAN AIR 

ACT. 

(2) This section applies to all sources of air 

contaminants POLLUTANTS that are subject to the provisions 

of Subchapter V of the federal Clean Air Act, 42 u.s.c. 

7661, et seq. 

(3) A person may not violate any requirement of an 

operating permit issued under [section 10] and this section 

or operate any source required to have a permit under this 

section without having complied with the requirements of the 

operating permit program administered by the department 

pursuant to [sections 10 and 11] and this section. 

(4) The board may by rule provide for the exemption of 

one or more source categories, in whole or in part, from all 

or part of the requirements of this section if the board 

determines that compliance with the requirements of this 

section is impracticable, 

burdensome for the sources. 

infeasible, or unnecessarily 

The board may premise this 

determination upon a similar determination by the 

appropriate federal agency acting pursuant to the federal 

Clean Air Act, 42 u.s.c. 7401, et seq. 

(5) The board may by rule provide for general operating 

permits covering numerous similar sources. 

(6) An operating permit issued by the department under 

[section 10) and this section is effective for a period not 

-27- BB 318 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0318/02 

to exceed 5 years and may be renewed. 

(7) The operating permit program administered by the 

department pursuant to this section must include the 

following: 

(a) reqtt¼remenCs--and-procedttres-£or-permit-and-renewa¼ 

app¼ieations,--ine¼ttding--standard--app¼ie8Cion--£orme---and 

er¼teria--for--eva¼ttaC¼ng--app¼ieat¼on--eomp¼eteness-and-the 

need--£or--addit¼ona¼--in£ormation--after---a---comp¼eteness 

determinatien--has--been--made7 ADEQUATE PROCEDURES THAT ARE 

STREAMLINED AND REASONABLE FOR: 

l._!L_EX_FEDITIOUSLY DETERMINING WHEN APPLICATIONS ARE 

COMPLETE; 

(II) PROCESSING APPLICATIONS, AND 

(III) EXPEDITIOUSLY REVIEWING PERMIT ACTIONS, INCLUDING 

APPLICATION RENEWALS OR REVISIONS, 

(b) requirements and procedures for submittal of 

information necessary to determine the location, 

and type of emissions; 

quantity, 

(c) procedures for public notice and opportunity for 

comment or public hearing, as appropriate; 

(d) procedures for providing notice and an opportunity 

for comment to contiguous states and federal agencies, as 

appropriate; 

(e) requirements for inspection, monitoring, 

recordkeeping, compliance certification, and reporting; 
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(f) deadlines for submitting permit applications and 

compliance plans that are not later than 12 months after the 

source becomes subject to the operating permit requirement; 

(g) deadlines for submitting permit renewal 

applications that are not later than 6 months before 

expiration of the existing operating permit; 

(h) requirements for compliance plans that must be 

submitted with permit and renewal applications, including 

schedules of compliance and progress reports; 

(i) requirements and procedures for periodic 

certification of source compliance with permit requirements, 

including the prompt reporting cf any deviations from permit 

requirements; 

(j) requirements for submission of any plans, 

specifications, or other information that the department 

considers necessary under this section; 

(k) conditions and procedures for the transfer of 

operating permits; 

(l) requirements and procedures for suspension, 

modification, amendment, and revocation of permits by the 

department for cause, including the modification or 

amendment of permits before renewal or termination to 

incorporate applicable limitations or requirements effective 

after permit issuance; 

(m) requirements and procedures for incorporating into 
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permits and permit renewals all applicable emission 

limitations and other requirements, including enforceable 

measures necessary to ensure compliance with those 

limitations and requirements; 

(n) requirements and procedures for permit modification 

and amendment; 

(o) procedures for tracking activities conducted under 

general permits; 

(p) requirements and procedures for issuing a single 

operating permit authorizing emissions from similar 

operations at multiple temporary locations, which permit may 

include conditions necessary to ensure compliance with the 

requirements of this chapter at all authorized locations and 

a requirement that the owner or operator notify 

department in advance of each change in location; 

the 

(q) requirements and procedures for allowing changes 

within a permitted facility without requiring a permit 

amendment if the changes are not prohibited under this 

chapter and do not exceed the emissions allowable under the 

permit; and 

(r) other requirements necessary for the department to 

obtain the authorization to administer an operating permit 

program under the provisions of Subchapter v of the federal 

Clean Air Act. 

NEW SECTION. Section 10. Peraits for operation 
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application coapleteness action by department 

application shield -- review by board. (1) An application 

for an operating permit or renewal is not considered filed 

until the department has determined that it is complete. An 

application is complete if all fees required under [section 

12] and all information and completed application forms 

required under (section 9] have been submitted. A complete 

application must contain all of the information required for 

the department to begin processing the application. If the 

department fails to notify the applicant in writing within 

60 days after submittal of an application that the 

application is incomplete and fails to list the reasons why 

the application is considered incomplete, the application is 

considered filed on the date of the department's receipt of 

the application. The department may request additional 

information after a completeness determination has been 

made. THE DEPARTMENT SHALL ADOPT RULES THAT CONTAIN CRITERIA 

FOR USE IN DETERMINING BOTH WHEN AN APPLICATION IS COMPLETE 

AND WHEN ADDITIONAL INFORJolATION IS REQUIRED AFTER A 

COMPLETENESS DETERMINATION HAS BEEN MADE. 

(2) Except as provided in subsection ( 3), the 

department shall, consistent with the procedures established 

under (section 91, approve or disapprove a complete 

application for an operating permit or renewal and shall 

issue. or deny the permit or renewal within 18 months after 
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the date of filing. Failure of the department to act in a 

timely manner does not constitute approval or denial of the 

application. THIS DOES NOT LIMIT OR ABRIDGE THE RIGHT OF ANY 

PERSON TO SEEK AVAILABLE JUDICIAL REMEDIES TO REQUIRE THE 

DEPARTMENT TO ACT IN A TIMELY MANNER. 

(3) The board may by rule provide for a transition 

schedule for both the submittal to the department of initial 

applications for operating permits by existing sources and 

action by the department on these initial permit 

applications. The board may require that one-third of all 

operating permit applications required for existing sources 

be submitted within the first calendar year after the 

adoption of rules implementing an operating permit program 

under (section 9). Any transition schedule for action by the 

department must ensure that all permit applications required 

under [section 9) and this subsection for existing sources 

will be acted upon by the department before November 15, 

1997. 

(4) If an applicant submits a timely and complete 

application for an operating permit, the applicant•s failure 

to hold a valid operating permit is not a violation of 

(section 9]. If an applicant submits a timely and complete 

application for an operating permit renewal, the expiration 

of the applicant's existing operating permit is not a 

violation of [section 9). THE APPLICANT SHALL CONTINUE TO BE 
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SUBJECT TO THE TERMS AND CONDITIONS OF THE EXPIRED OPERATING 

PERMIT UNTIL THE OPERATING PERMIT IS RENEWED AND IS SUBJECT 

TO THE APPLICATION OF (SECTION 9). The applicant is not 

entitled to the protection of this subsection if the delay 

in final action by the department on the application results 

from the applicant's failure to submit in a timely manner 

information• requested by the department to process the 

application. 

(5) Except as provided in subsection (8), if the 

department approves or denies an application for an 

operating permit or the renewal, modification, or amendment 

of a permit under [section 9] and this section, any person 

that participated in the public comment process required 

under [section 9 (7)] may request a hearing before the 

board. The request for hearing must be filed within 30 days 

after the department renders its decision and must include 

an affidavit setting forth the grounds for the request. The 

contested case provisions of the Montana Administrative 

Procedure Act, Title 2, chapter 4, part 6, apply to a 

hearing before the board under this subsection. 

(6) Except as provided in subsection ( 8)' the 

department's decision on any application is not final until 

30 days have elapsed from the date of the decision and there 

is no request for a hearing under this aection4 The filing 

of a request for hearing postpones the effective date of the 
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department's decision until the conclusion of the hearing 

and issuance of a final decision by the board. 

(7) The requirements of subsections (5) and (6) apply 

to any action initiated by the department to suspend, 

revoke, modify, or amend an operating permit issued under 

this section. 

(8) The denial by the department of an application 

under [section 9) and this section is not subject to review 

by the board or judicial review if the basis for denial is 

the written objection of the appropriate federal agency 

acting pursuant to the federal Clean Air Act, 42 U.S.C. 

7401, et seq. 

(9) Compliance with an operating permit granted or 

renewed under [section 9) and this section is considered to 

be in compliance with the requirements of this chapter only 

if the permit expressly includes those requirements or an 

express determination that those requirements are not 

applicable. This subsection does not apply to general 

permits provided for under [section 9]. 

NEW SECTION. Section 11. Peraits for operation 

li■itations. (Sections 9 and 10) may not be construed to: 

(1) affect the department's issuance of a permit for 

the construction, installation, alteration, or use of a 

source of air eentaminante POLLUTANTS pursuant to 75-2-211 

or 75-2-215; 
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(2) restrict the board 1 s authority to adopt regulations 

providing for a single air quality permit system: or 

(3) affect permits, allowances, phase II compliance 

schedules, or other acid rain provisions under Subchapter IV 

of the federal Clean Air Act, 42 U.S.C. 7651, et seq. 

NEW SECTION. Section 12. Fees -- special assessments 

late payaent assessments. (1) Concurrent with the 

submittal of a permit application required under this 

chapter and annually for the duration of the permit, the 

applicant shall submit to the department a fee sufficient to 

cover the reasonable costs, direct and indirect, of 

developing and administering the permitting requirements in 

this chapter, including: 

(a) reviewing and acting upon the application; 

(b) implementing and enforcing the terms and conditions 

of the permit. This amount does not include any court costs 

or other costs associated with an enforcement action. If the 

permit is not issued, the department shall return this 

portion of the fee to the applicant. 

(c) emissions and ambient monitoring: 

(d) preparing generally applicable regulations or 

guidance, 

(e) modeling. analysis, and demonstrations; 

(f) preparing inventories and tracking emissions, 

(gJ providing support to sources under the 
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business stationary source technical and environmental 

compliance assistance program: and 

(h) all other costs required to be recovered pursuant 

to Subchapter V of the federal Clean Air Act, 42 U.s.c. 

7661, et seq. 

(2) In recovering the costs described in subsection 

(1), the department may assess fees for ACTUAL emissions of 

air eefteaminanea POLLUTANTS regulated under this chapter, 

including but not limited to volatile organic compounds, 

each air een~aminane POLLUTANT regulated under section 7411 

or 7412 of the federal Clean Air Act, 42 u.s.c. 7401, et 

seq., and each air eont1t111inant POLLUTANT subject to a 

national primary ambient air quality standard. 

(3) The board shall by rule provide for the annual 

adjustment of all fees assessed for operating permit 

applications under [sections 9 and 10) to account for 

changes to the consumer price index, as required by 

Subchapter V of the federal Clean Air Act. 

(4) In addition to the fee required under subsection 

(1), the board may order the assessment of additional fees 

required to fund specific activities of the department that 

are directed at a particular geographic area if the 

legislature authorizes the activities and appropriates funds 

for the activities, including emissions or ambient 

monitoring, modeling analysis or demonstrations, or 
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emissions inventories or tracking. Additional assessments 

may be levied only on those sources that are within or are 

believed by the department to be impacting the geographic 

area. Before the board may require the fees, it shall first 

determine, after opportunity for hearing, that the 

activities to be funded are necessary for the administration 

or implementation of this chapter, THAT THE AMOUNT OF THE 

REQUESTED FEES IS APPROPRIATE, that the assessments 

apportion the required funding in an equitable manner, and 

that the department has obtained the necessary 

appropriation. The contested case provisions of the Montana 

Administrative Procedure Act, Title 2, chapter 4, part 6, 

apply to a hearing before the board under this subsection. 

(S) (a) If the applicant or permitholder fails to pay 

in a timely manner a fee required under subsection (1), in 

addition to the fee, the department may: 

(i) impose a penalty of-not-more-than NOT TO EXCEED SO\ 

of the fee, plus interest on the required fee computed at 

the rate contained in 15-31-510(3); or 

(ii) revoke the permit consistent with those procedures 

established under this chapter for permit revocation. 

(b) Within l year of revocation, the 

reissue the revoked perm.it after the 

permitholder has paid all outstanding fees 

subsections (1) and (4), including all 
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interest provided for under this subsection I 5 l. In 

reissuing the revoked permit, the department may modify the 

terms and conditions of the permit as necessary to account 

for changes in air quality occurring since revocation. 

J.£1 THE BOARD SHALL BY RULE PROVIDE FOR THE 

IMPLEMENTATION OF THIS SUBSECTION (SI, INCLUDING CRITERIA 

FOR IMPOSITION OF THE SANCTIONS DESCRIBED IN THIS SUBSECTION 

1ll.:.. 

(6) The board may by rule allow the reduction of a fee 

required under this section for an operating permit or 

permit renewal to account for the financial resources of a 

category of small business stationary sources. 

(7) As a condition of the continuing validity of an 

operating ~ permit issued by the department under this 

chapter prior to October 1, 1993, the board may by rule 

require the permitholder to pay the fees under subsections 

(1) and (4). 

(8) For an existing source of air eof'ltamif'lants 

POLLUTANTS that is subject to Subchapter V of the federal 

Clean Air Act and that is not required to hold an air 

quality permit from the department as of October 1, 1993, 

the board may, as a condition of continued operation, 

require by rule that the owner or operator of the source pay 

the fees under subsections (1) and (4). 

(9) (a) The department shall give written notice of the 
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fee to be assessed and the basis for the department's fee 

assessment under this section to the owner or operator of 

the air eonta■¼nan~ POLLUTANT source. The owner or operator 

may appeal the department's fee assessment to the board 

within 20 days after receipt of the written notice. 

(b) An appeal must be based upon the allegation that 

the fee assessment is erroneous or excessive. An appeal may 

not be based on the amount of the fee contained in the 

schedule adopted by the board. 

(c) If any part of the fee assessment is not appealed, 

it must be paid to the department upon receipt of the notice 

required in subsection (9)(a). 

(d) The contested case provisions of the Montana 

Administrative Procedure Act, Title 2, chapter 4, part 6, 

·apply to a hearing before the board under this subsection 

(9). 

(10) The department may not charge more than one fee 

annually to a source of air eentaminants POLLUTANTS for the 

costs identified in subsection (1). 

NEW SECTION. Section 13. Deposit of air quality 

peraitting fees. All money collected by the department 

pursuant to [section 12) aust be deposited in an account in 

the state special revenue fund to be appropriated by the 

legislature to the department for the development 

administration of the permitting requirements of 

and 

this 
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chapter. THE OPERATING PERMIT FEES AND THE CONSTRUCTION 

PERMIT FEES MUST BE MAINTAINED IN SEPARATE SUBACCOUNTS. A 

PERSON PAYING FEES UNDER THE OPERATING PERMIT PROGRAM IS 

AUTHORIZED TO AUDIT THE OPERATING PERMIT PROGRAM .Q!!ARTERLY. 

NEW SECTION. Section 14. Saall business coapliance 

assistance advisory council. (1) There is a small business 

compliance assistance advisory council. 

(2) The council consists of seven members, as follows: 

(a) two members that are not owners or representatives 

of owners of small business stationary sources, appointed by 

the governor to represent the general public; 

(b) four members that are owners OR REPRESENTATIVES OF 

OWNERS of small business stationary sources and who are not 

legislators, one to be appointed by the majority and 

minority leadership of the house of representatives and one 

to be appointed by the majority and minority leadership of 

the senate; and 

(c) one member that is a representative of the 

department of health and environmental sciences, appointed 

by the director of that department. 

(3) Appointed members shall serve for terms of 3 years. 

(4) The provisions of 2-15-122(5) through (8) apply to 

the council and its members. 

NEW SECTION. Section 15. Saall business ccmpliance 

assistance advisory council duties secretary 
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aeetings. (l) The small business compliance assistance 

advisory council, established in {section 14), shall: 

(a) render 

effectiveness 

advisory opinions concerning the 

of the small business stationary source 

technical and environmental compliance assistance program 

administered by the department, 

(b) make periodic reports to the appropriate federal 

agency concerning the compliance of the small business 

stationary source technical and environmental compliance 

assistance program with the requirements of the federal 

Clean Air Act, 42 u.s.c. 7401, et seq., 

(c) review information for small business stationary 

sources to ensure that the information is understandable by 

the lay person and recommend changes to make the information 

understandable; 

(d) consult with the small business stationary source 

representative provided for in [section 181 regarding 

problems faced by small business stationary sources 

concerning the implementation and application 

requirements of this chapter, and 

of the 

(e) perform other duties necessary to meet the 

requirements of the federal Clean Air Act. 

(2) The council shall elect a presiding officer from 

among its membership. 

(3) The secretary of the council must be an employee of 
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the department assigned to the small business stationary 

source technical and environmental compliance assistance 

program. The secretary shall keep all records of meetings 

and actions taken by the council and is responsible for the 

development and dissemination of any reports and advisory 

opinions of the council. 

(4) The council shall hold at least one regular meeting 

each calendar year and keep a summary record of its 

proceedings that is open to the public for inspection. 

Special meetings may be called by the presiding officer or a 

majority of the council members. The secretary shall provide 

advance notice of the time and place for meetings to each 

member of the council. 

NEW SECTION. Section 16. Sllall business stationary 

source technical and environaental c011pliance assistance 

prograa duties. (1) The department shall establish a 

small business stationary source technical and environmental 

compliance assistance program. 

(2) The program shall: 

(a) provide information to small business stationary 

sources on compliance methods and technologies, pollution 

prevention, and accidental release detection and prevention; 

(b) assist small business stationary sources in 

detetmining applicable requirements under this chapter and 

in ceceiving permits in a timely and efficient manner; 
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(c) provide small business stationary sources timely 

notice of their rights and obligations under this chapter: 

(d) provide information to small business stationary 

sources regarding the availability of audit services that 

are useful for determining compliance status with the 

requirements of this chapter; and 

(e) perform other duties as may be necessary to meet 

the requirements of the federal Clean Air Act, 42 U.S.C. 

7401, et seq. 

NEW SECTION. Section 17. Saall 

sources e><ceptions waivers. 

department may designate a source to 

business stationary 

(1) Upon petition, the 

be a small business 

stationary 

the small 

source for purposes of receiving assistance from 

business stationary source technical and 

environmental compliance assistance program if the 

stationary source does not emit more than 100 tons per year 

of all regu¼ated air eentaM¼naftt9 POLLUTANTS and: 

(a) is a major stationary source as defined in 

Subchapter V of the federal Clean Air Act, 42 u.s.c. 7661, 

et seq.; 

(b) emits 50 tons or more per year of a--re9tt¼ated AN 

air een~aainen~ POLLUTANT; or 

(c) emits more than 75 tons per year of all regtt¼ated 

air contaminants POLLUTANTS. 

(2) After notice and an opportunity for public comment, 
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the department may grant a petition submitted under 

subsection (1) upon finding that the source of air 

eontaminanta POLLUTANTS does not have sufficient technical 

and financial capabilities to meet the requirements of this 

chapter without the assistance of the small business 

stationary source technical and environmental compliance 

assistance program. 

(3) After notice and opportunity for public commentr 

the department may exclude from the definition of small 

business stationary source in 75-2-103 a category or 

subcategory of sources that the department determines to 

have sufficient technical and financial capabilities to meet 

the requirements of this chapter without the assistance of 

technical and the small business stationary source 

environmental compliance assistance program. The department 

may make this determination only after consulting with the 

appropriate federal agencies under Subchapter V of the 

federal Clean Air Act. 

NEW SECTION. Section 18. SIi.all business stationary 

source representative duties. (1) The department shall 

establish a small business stationary source representative 

position that is not located in the department or subject to 

the direct supervision of the department. 

(2) The small business stationary source representative 

shall represent the interests of small business stationary 
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sources before the department and other appropriate local, 

state, and federal agencies concerning the implementation 

and application of the requirements of this chapter. In 

addition, the representative shall provide assistance to 

small business stationary sources in 

requirements of this chapter. In carrying 

activities, the representative shall: 

meeting 

out 

the 

these 

(a) monitor the activities of the small business 

stationary source technical and environmental compliance 

assistance program; 

(b) review and provide comments and recommendations to 

the department, local air pollution control programs, and 

the appropriate federal agencies regarding the development 

and implementation of regulations pertaining to air quality 

that impact small business stationary sources; 

(c) facilitate and promote the participation of small 

business stationary sources in the development of new 

regulations pertaining to air quality that impact small 

business stationary sources; 

(d) assist in the preparation and dissemination of 

reports and other information regarding the applicability of 

the requirements of this chapter to small business 

stationary sources; 

(e) assist in the preparation of guideline documents by 

the small business stationary source technical and 
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environmental compliance assistance program to ensure that 

these documents are readily understandable by the lay 

person: 

(f) assist small business stationary sources and their 

trade associations to encourage voluntary compliance with 

the requirements of this chapter: 

(g) cooperate with appropriate local, state, and 

federal agencies and private sector financial institutions 

to assist small business stationary sources in locating 

financial assistance necessary for compliance with the 

requirements of this chapter; 

(h) consult with the small business compliance 

assistance advisory council regarding problems faced by 

small business stationary sources concerning the 

implementation and application of the requirements of this 

chapter; and 

(i) perform other duties as may be necessary to meet 

the requirements of the federal Clean Air Act, 42 u.s.c. 

7401, et seq. 

Section 19. Section 75-2-301, MCA, is amended to read: 

•75-2-301. Local air pollution control progra.as. (1) 

After public hearing, a municipality or county may establish 

and administer a local air pollution control program if the 

program is consistent with this chapter and is approved by 

the board. 
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( 2) If a local air pollution control program 

established by a county encompasses all or part of a 

municipality, the county and each municipality shall approve 

the program in accordance with subsection (1). 

(3) Except as provided in subsection {4), the board by 

order may approve a local air pollution control program 

that: 

(a) provides by ordinance or local law for requirements 

compatible with, more stringent than, or more extensive than 

those imposed by 75-2-203, 75-2-204, 75-2-211, 75-2-212, 

75-2-215, [sections 9 through 11), and 75-2-402L and rules 

adopted under these sections; 

(b) provides for the enforcement 

established under subsection ( 3) (a) 

administrative and judicial processes; and 

of 

by 

requirements 

appropriate 

(c) provides for administrative organization, staff, 

financial resources, and other resources necessary to 

effectively and efficiently carry out the program. As part 

of meeting these requirements, a local air pollution control 

program may administer the permit fee provisions of i5-~-i¼¼ 

[section 12). The permit fees collected by a local air 

pollution.control program must be deposited in a county 

special revenue fund to be used by the local air pollution 

control program for administration of permitting activities. 

(4) Except for those emergency powers provided for in 
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75-2-402, the board may not delegate to a local air 

pollution control program the authority to control any air 

eeneamtnan~ POLLUTANT source that: 

(a) requires the preparation of an environmental impact 

statement in accordance with Title 75, chapter 1, part 2; 

(b) is subject to regulation under the Montana Major 

Facility Siting Act, as provided in Title 75, chapter 20; or 

(c) has the potential to emit 250 tons per year or more 

of any pollutant subject to regulation under this chapter, 

including fugitive emissions, unless the authority to 

control the source was delegated to a local air pollution 

control program prior to January 1, 1991. 

(5) If the board finds that the location, character, or 

extent of particular concentrations of population, air 

eontaminan~ POLLUTANT sources, or geographic, topographic, 

or meteorological considerations or any combination of these 

are such as to make impracticable the maintenance of 

appropriate levels of air quality without an areawide air 

pollution control program, the board may determine the 

boundaries within which the program is necessary and require 

it as the only acceptable alternative to direct state 

administration. 

(6) If the board has reason to believe that any part of 

an air pollution control program in force under this section 

is either inadequate to prevent and control air pollution in 
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the jurisdiction to which the program relates or is being 

administered in a manner inconsistent with this chapter, the 

board shall, on notice, conduct a hearing on the matter. 

(7) If, after the hearing, the board determines that 

any part of the program is inadequate to prevent and control 

air pollution in the jurisdiction to which it relates or 

that it is not accomplishing the purposes of this chapter, 

it shall require that necessary corrective measures be taken 

within a reasonable time, not to exceed 60 days. 

(8) If the jurisdiction fails to take these measures 

within the time required, the department shall administer 

within that jurisdiction all of the provisions of this 

chapter, including the terms contained in any applicable 

board order, that are necessary to correct the deficiencies 

found by the board. The department's control program 

supersedes all municipal or county air pollution laws, 

rules, ordinances, and requirements in the affected 

jurisdiction. The cost of the department's action is a 

charge on the jurisdiction. 

(9) If the board finds that the control of a particular 

air contaminant PO~LUTANT source because of its complexity 

or magnitude is beyond the reasonable capability of the 

local jurisdiction or may be more efficiently and 

economically perfOrmed at the state level, it may direct the 

department to assume and retain control over that air 
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contaminant POLLUTANT source. Ho ~ charge may not be 

assessed against the jurisdiction the~e£or. Findings made 

under this subsection may be either on the basis of the 

nature of the sources involved or on the basis of their 

relationship to the size of the communities in which they 

are located. 

(10) A jurisdiction in which the department administers 

all or part of its air pollution control program under 

subsection (8) may, with the approval of the board, 

establish or resume an air pollution control program that 

meets the requirements of subsection (3). 

(11) A municipality or county may administer all or part 

of its air pollution control program in cooperation with one 

or more municipalities or counties of this state or of other 

states." 

NEW SECTION. Section 20. Codification instruction. (ll 

[Sections 9 through 13] are intended to be codified as an 

integral part of Title 75, chapter 2, part 2, and the 

provisions of Title 75, chapter 2, part 2, apply to 

[sections 9 through 13]. 

I 2) [Section 14] is intended to be codified as an 

integral part of Title 2, chapter 15, part 21, and the 

provisions of Title 2, chapter 15, part 21, apply to 

[section 14]. 

( 3) [Sections 15 through 18] are intended to be 

-50- HB 318 



1 

2 

3 

4 

5 

6 

7 

8 

9 

HB 0318/02 

codified as an integral part of Title 75, chapter 2, part 1, 

and the provisions of Title 75, chapter 2, part 1, apply to 

[sections 15 through 18]. 

NEW SECTION. Section 21. Saving clause. [Sections 5 

through BJ do not affect rights and duties that matured, 

penalties that were incurred, or proceedings that were begun 

before [the effective date of sections 5 through 8]. 

NEW SECTION. Section 22. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

10 from the invalid part remain in effect. If a part of (this 

11 act] is invalid in one or more of its applications, the part 

12 remains in effect in all valid applications that are 

13 severable from the invalid applications. 

14 

15 ( l) 

NEW SECTION. Section 23. Retroactive applicability. 

(Section 12(7)] applies retroactively, within the 

16 meaning of 1-2-109, to all permits issued by the department 

17 of health and environmental sciences pursuant to Title 75, 

18 chapter 2, prior to (the effective date of section 12]. 

19 

20 

12) [Sections 4(2), 9(2) and 13), and 12(8)] apply 

retroactively, within the meaning of 1-2-109, to all 

21 activities identified in those subsections that are not 

22 subject to a permit issued by the department of health and 

23 environmental sciences pursuant to Title 75, chapter 2, as 

24 of [the effective date of sections 4, 9, and 12]. 

25 NEW SECTION. Section 24. Effective dates. ( 1) 
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[Sections 1, 14 through 18, 20 through 23, and this section] 

are effective on passage and approval. 

(2) [Sections 2 through 13 and 19] are effective 

October 1, 1993, but the board and department may proceed 

with the rulemaking authorized under (sections 2 through 13 

and 19] upon passage and approval. The effective date of any 

rules adopted to implement [sections 2 through 13 and 19] 

may not be effective before October 1, 1993. 

-End-
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HOUSE BILL NO. 318 

INTRODUCED BYS. RICE, HALLIGAN, FAGG, KEATING 

BY REQUEST OF THE DEPARTMENT 

OF HEALTH AND ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

LAWS RELATING TO AIR QUALITY; AUTHORIZING THE DEPARTMENT OF 

HEALTH AND ENVIRONMENTAL SCIENCES TO ADMINISTER A PROGRAM 

FOR THE ISSUANCE AND RENEWAL OF AIR QUALITY OPERATING 

PERMITS; AMENDING THE CONFIDENTIALITY PROVISIONS RELATING TO 

AIR QUALITY; CLARIFYING THE AUTHORITY OF THE DEPARTMENT OF 

HEALTH AND ENVIRONMENTAL SCIENCES TO ADMINISTER A PROGRAM 

FOR THE ISSUANCE OF AIR QUALITY PERMITS FOR CONSTRUCTION, 

INSTALLATION, ALTERATION, OPERATION, OR USE; CLARIFYING THE 

AUTHORITY OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL 

SCIENCES TO COLLECT FEES FOR OPERATING AND CONSTRUCTION 

PERMITS; DESIGNATING FEES TO AN ACCOUNT IN THE SPECIAL 

REVENUE FUND; PROVIDING FOR AN ADMINISTRATIVE CIVIL PENALTY 

19 IN THE CLEAN AIR ACT OF MONTANA; CLARIFYING AND AMENDING THE 

20 CRIMINAL PUNISHMENT APPLICABLE TO VIOLATIONS OF AIR QUALITY 

21 

22 

23 

STATUTES, RULES, ORDERS, AND PERMITS; CLARIFYING AND 

AMENDING THE CIVIL PUNISHMENT APPLICABLE TO VIOLATIONS OF 

AIR QUALITY STATUTES, RULES, ORDERS, AND PERMITS; AMENDING 

24 THE PROVISIONS RELATING TO THE ASSESSMENT OF NONCOMPLIANCE 

25 PENALTIES; CREATING THE SMALL BUSINESS COMPLIANCE ASSISTANCE 

~-· ·-··· ,....,. 
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ADVISORY COUNCIL; CREATING THE SMALL BUSINESS STATIONARY 

SOURCE TECHNICAL AND ENVIRONMENTAL COMPLIANCE ASSISTANCE 

PROGRAM WITHIN THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL 

SCIENCES; PROVIDING FOR A SMALL BUSINESS STATIONARY SOURCE 

REPRESENTATIVE; AMENDING PROVISIONS RELATED TO LOCAL AIR 

POLLUTION CONTROL PROGRAMS; AMENDING SECTIONS 75-2-103, 

75-2-105, 75-2-204, 75-2-211, 75-2-301, 75-2-401, 75-2-412, 

75-2-413, AND 75-2-421, MCA; AND PROVIDING EFFECTIVE DATES 

AND A RETROACTIVE APPLICABILITY DATE." 

WHEREAS, pursuant to Subchapter V of the federal Clean 

Air Act, 42 u.s.c. 7661, et seq., the State of Montana may 

be authorized by the U.S. Environmental Protection Agency to 

administer an operating permit program applicable to certain 

sources of air een~a■inan~s POLLUTANTS; and 

WHEREAS, if the state fails to obtain authorization for 

an operating permit program from the federal government 

under the federal Clean Air Act, the program will be 

11IERE ARE NO CHANGES IN IBIS BILL 
AND WTLL NOT BE REPRINTED. PLEASE 
REfER TO YELLOW COPY FOR COMPLETE TD."T. 
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SENATE STANDING COMMITTEE REPORT 

MR, PRESIDENT: 

Page l of 2 
March 29, 1993 

We, your committee on Natural Resources having had under 
consideration House Bill No. 318 (third reading copy -- blue), 
respectfully report that House Bill No. 318 be amended as follows 
and as so amended be concurred in. 

1
-, 

Signed: ,:~:1 /::,_~A!t.<_j~ 
Senator Don Bianchi, Chair 

That such amendments read: 

1. Page 4, line 9. 
Strike: "THAT 11 

2. Page 4, line 10. 
Following: 0 DEPARTMENT" 
Insert: "to" 
Following: 11 FOR" 
Strike: 11 IMPosfNG 11 

Insert: 11 1mpos1tion of any" 

3. Page 4, line 11. 
Following: "LIMITATIONS" 
Insert: 11

, mon1 tor .1ng or reporting requirements, or other 
substantive requirements 1

' 

4. Page 4, line 12. 
Following: "SUBCHAPTER V" 
Insert: "and implementing regulations" 

5. Page 4, line 13. 
Strike: "DESIRE" 
Insert: "intent 11 

Following: "PROGRAM" 
Insert: "administered by the department'' 

6. Page 4, line 15, 
Sttike: "NO MORE STRINGENT THAN REQUIRED BY" 
Insert: "consistent with the operating permit framework and 

guidelines outlined in" 

7. Page 4, line 16. 
Following: 11 SUBCHAPTER V11 

Insert: "and 1mplement1ng regulations. The legislature further 
intends that the operating permit program authorized by this 
bill, when viewed as a whole, should not invariably be 
limited to the minimum federal requirements but also should 
not invariably impose the strictest optional alternatives 
allowable under Subchapter V and implementing regulations'' 

~-Amd. Coard. 
j}j_ Sec. of Senate Cairrying BiTI 701220SC. San 

8. Page 26, line 25 through page 27, line 2. 

Page 2 of 2 
March 29, 1993 

St r ik.e: "NO" on page 26, line 25 through "OF" on page 27, line 2 
Insert: 11 consistent with the operating permit framework and 

guidelines outlined in'' 

9. Page 27, line 2. 
Following: "ACT" 
Insert: "and----rinplementing regulations" 

10. Page 36, line 7. 
Following: 11 assess 11 

Strike: "fees for" 
Insert: "an application fee based on estimated actual emissions 

or an annual fee based on" 

11. Page 39, line 21. 
Following: "fees.'' 
Insert: "(1) 11 

12. Page 40, lines l through 4. 
Strike: "THE 11 on line l through••.•• on line 4 
Insert: "Tff The operating permit-fees and the construction 

permit fees must be maintained in separate accounts within 
the state special revenue fund. 
(3) Upon request, the expenditure by the department of funds 

in these accounts may be audited by a qualified auditor at the 
end of each fiscal year. The cost of the audit must be borne by 
the person requesting the audit." 

13. Page 5 2, 1 i nes 3, 5, and 7. 
Strike: "13" 
Insert: 11 12, 13(1) and (3), 11 

14. Page 52. 
Following: line 8 
Insert: "(3) [Section 13{2)] is effective July l, 1994." 

-END-

SENATE 

H6 JIY 
701220SC.San 



SENATE COMMITTEE OF THE WHOLE AMENDMENT 

March 31, 1993 11:56 am 

Mr. Chairman: I move to amend House Bill No. 318 (third reading 
copy -- blue) . 

REJECT Signed:~:2..._~~--~-=---·.,.....___ 
Senator Kenneth Mesaros 

That such amendments read: 

Amend the Senate standing committee report of the committee on 
Natural Resources dated March 29, 1993, as follows: 

Amendment No. 7 Insert, following "implementing" 
Insert: "federal" 

-END-

f(\- Amd. Coo rd. 

SENATE 
J./6 311 

r721156CW.Sma 
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HOUSE BILL NO, 318 

INTRODUCED BYS. RICE, HALLIGAN, FAGG, KEATING 

BY REQUEST OF THE DEPARTMENT 

OF HEALTH AND ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

LAWS RELATING TO AIR QUALITY; AUTHORIZING THE DEPARTMENT OF 

HEALTH AND ENVIRONMENTAL SCIENCES TO ADMINISTER A PROGRAM 

FOR THE ISSUANCE AND RENEWAL OF AIR QUALITY OPERATING 

PERMITS; AMENDING THE CONFIDENTIALITY PROVISIONS RELATING TO 

AIR QUALITY; CLARIFYING THE AUTHORITY OF THE DEPARTMENT OF 

HEALTH AND ENVIRONMENTAL SCIENCES TO ADl!.INISTER A PROGRAM 

FOR THE ISSUANCE OF AIR QUALITY PERMITS FOR CONSTRUCTION, 

INSTALLATION, ALTERATION, OPERATION, OR USE; CLARIFYING THE 

AUTHORITY OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL 

SCIENCES TO COLLECT FEES FOR OPERATING AND CONSTRUCTION 

PERMITS; DESIGNATING FEES TO AN ACCOUNT IN THE SPECIAL 

REVENUE FUND; PROVIDING FOR AN ADMINISTRATIVE CIVIL PENALTY 

IN THE CLEAN AIR ACT OF MOliTANA; CLARIFYING AND AMENDING THE 

CRIMINAL PUNISHMENT APPLICABLE TO VIOLATIONS OF AIR QUALITY 

STATUTES, RULES, ORDERS, AND PERMITS; CLARIFYING AND 

AMENDING THE CIVIL PUNISHMENT APPLICABLE TO VIOLATIONS OF 

AIR QUALITY STATUTES, RULES, ORDERS, AND PERMITS; AMENDING 

THE PROVISIONS RELATING TO THE ASSESSMENT OF NONCOMPLIANCE 

PENALTIES; CREATING THE SMALL BUSINESS COMPLIANCE ASSISTANCE 

~ ............ ,ouna, 
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ADVISORY COUNCIL; CREATING THE SMALL BUSINESS STATIONARY 

SOURCE TECHNICAL AND ENVIRONMENTAL CONPLIANCE ASSISTANCE 

PROGRAM WITHIN THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL 

SCIENCES; PROVIDING FOR A SMALL BUSINESS STATIONARY SOURCE 

REPRESENTATIVE; AMENDING PROVISIONS RELATED TO LOCAL AIR 

POLLUTION CONTROL PROGRAMS; AMENDING SECTIONS 75-2-103, 

75-2-105, 75-2-204, 75-2-211, 75-2-301, 75-2-401, 75-2-412, 

75-2-413, AND 75-2-421, MCA; AND PROVIDING EFFECTIVE DATES 

AND A RETROACTIVE APPLICABILITY DATE," 

WHEREAS, pursuant to Subchapter V of the federal Clean 

Air Act, 42 u.s.c. 7661, et seq,, the State of Montana may 

be authorized by the U.S. Environmental Protection Agency to 

administer an operating permit program applicable to certain 

sources of air eontam¼nants POLLUTANTS; and 

WHEREAS, if the state fails to obtain authorization for 

an operating permit program from the federal goverlllllent 

under the federal Clean Air Act, the program will be 

administered within the state by the U.S. Environmental 

Protection Agency and the state will be subjected to 

sanctions, including the loss of federal air program funding 

or highway funding; and 

WHEREAS, the Legislature believes that it is in the best 

interests of both the citizens and businesses of this state 

for the Department of Health and Environmental Sciences to 

-2- HB 318 
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seek and obtain authorization from the federal government to 

administer an operating permit program pursuant to 

Subchapter V of the federal Clean Air Act; and 

WHEREAS, to provide the Department of Health and 

Environmental Sciences with the statutory authority 

necessary to obtain authorization under Subchapter V, 

numerous amendments and additions to the Clean Air Act of 

Montana are necessary and appropriate, including significant 

amendments to existing permitting, fee, and enforcement 

authority and the adoption of new provisions governing the 

operating permit program and relating to assistance for 

small businesses. 

STATEMENT OF INTENT 

A statement of intent is provided for this bill because 

it extends current rulemaking authority of the board of 

health and environmental sciences to adopt rules 

implementing a program for the issuance and renewal of air 

quality operating permits by the department of health and 

environmental sciences and amends several sections of the 

Clean Air Act of Montana for which the board currently has 

rulemaking authority, including the authority to adopt air 

quality permit fees to be collected by the department of 

health and environmental sciences. 

Section 75-2-204 and [section 9) provide the authority 

-3- HB 318 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0318/03 

to the board and department to create and administer an 

operating permit program for those sources subject to 

Subchapter V of the federal Clean Air Act7-and-it.:......!.! is the 

desire of the legislature that the program be applied only 

to those sources covered by the statutory requirements of 

Subchapter VT AND THAT THE DEPARTMENT ALLOW FOR OPERATIONAL 

FLEXIBILITY AT THOSE SOURCES, INCLUDING PROVISIONS FOR MINOR 

PERMIT MODIFICATIONS AND OFF-PERMIT CHANGES. THE LEGISLATURE 

DOES NOT INTEND 'l'HA'I' THE OPERATING PERMIT PROGRAM 

ADMINISTERED BY THE DEPARTMENT TO SERVE AS A BASIS FOR 

fMPeSfli8 IMPOSITION OF ANY ADDITIONAL EMISSION LIMITATIONS, 

MONITORING OR REPORTING REQUIREMENTS, OR OTHER SUBSTANTIVE 

REQUIREMENTS UPON SOURCES WITHIN THE STATE, EXCEPT AS 

REQUIRED HY SUBCHAPTER V AND IMPLEMENTING REGULATIONS. IT IS 

ALSO THE~ INTENT OF THE LEGISLATURE THAT THE OPERATING 

PERMIT PROGRAM ADMINISTERED BY THE DEPARTMENT FOR THOSE 

SOURCES SUBJECT TO SUBCHAPTER V OF THE FEDERAL CLEAN AIR ACT 

~ N8-M8RB-S'l'RfN6BN'l'-'l'HAN-RBt!HfRBB-B~ CONSISTENT WITH THE 

OPERATING PERMIT FRAMEWORK AND GUIDELINES OUTLINED IN 

SUBCHAPTER V AND IMPLEMENTING FEDERAL REGULATIONS. THE 

LEGISLATURE FURTHER INTENDS THAT THE OPERATING PERMIT 

PROGRAM AUTHORIZED BY THIS BILL, WHEN VIEWED AS A WHOLE, 

SHOULD NOT INVARIABLY BE LIMITED TO THE MINIMUM FEDERAL 

REQUIREMENTS BUT ALSO SHOULD NOT INVARIABLY IMPOSE THE 

STRICTEST OPTIONAL ALTERNATIVES ALLQWABL~ UNDER SUBCHAPTER V 

-4- HB 318 
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AND IMPLEMENTING FEDERAL REGULATIONS. These sections and the 

amendments contained in 75-2-103(2) are also intended to 

clarify the department's existing authority to implement the 

provisions of the federal Clean Air Act relating to 

hazardous air pollutants, 42 u.s.c. 7412, as those 

provisions relate to the requirements of Subchapter V. 

Section 75-2-211 contains amendments that clarify the 

authority of the department to continue to administer the 

air quality permitting program relating to the construction, 

installation, alteration, or use of air een~aminant 

POLLUTANT sources. It is the desire of the legislature that 

the department continue this permitting program in 

conjunction with the operating permit program under 

(sections 9 through 11]. THE CLARIFYING AMENDMENTS CONTAINED 

IN THIS BILL ARE NOT INTENDED TO EXPAND THE CURRENT 

AUTHORITY OF THE DEPARTMENT TO ADMINISTER AN AIR QUALITY 

PERMITTING PROGRAM RELATING TO CONSTRUCTION, INSTALLATION, 

ALTERATION, OR USE. This authority is currently used for 

conducting various state air quality permitting programs, as 

well as for operating federal permitting programs relating 

to prevention of significant deterioration and 

nonattainment, all of which are part of the state 

implementation plan for protecting air quality. In addition 

to these programs, the legislature intends that 75-2-211 

serve as the authority needed to meet the requirements of 
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the federal Clean Air Act relating to the construction, 

reconstruction, and modification of sources of hazardous air 

pollutants, 42 u.s.c. 7412. 

[Section 12) contains the department's existing 

authority to assess application and annual fees for permits 

issued under the Clean Air Act of Montana, Title 75, chapter 

2. The placement of this authority in a separate section of 

the code emphasizes its general applicability to all 

permitting activities under that chapter. {Section 12(1), 

(2), and (3)] contain amendments to the existing fee 

authority to ensure that the department 

collect fees sufficient to meet the 

Subchapter V of the federal Clean Air Act. 

will be able to 

requirements of 

[Section 12(5)] 

is intended to provide the department with an alternative to 

civil enforcement in addressing the delinquent payment of 

fees. 

BE IT ENACTED B~ THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 75-2-103, MCA, is amended to read: 

•75-2-103. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

(1) "Advisory council" means the air pollution control 

advisory council provided for in 2-15-2106. 

(2) "Air contaminant" means dust, fumes, mist, smoke, 

other particulate matter, vapor, gas, odorous substances, or 
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any combination thereof7--ine¼ttdin9--pe¼¼utants--regtt¼ated 

pttrsttant-to-seetion-~4¼i-and-S~behepter--Y--or--the--federft¼ 

e¼e~ft-A~~-Aet,-4~-e~s~e~-~48¼7-et-seg. 

(3) "AIR POLLUTANTS" MEANS ONE OR MORE AIR CONTAMINANTS 

THAT ARE PRESENT IN THE OUTDOOR ATMOSPHERE, INCLUDING THOSE 

POLLUTANTS REGULATED PURSUANT TO SECTION 7412 AND SUBCHAPTER 

V OF THE FEDERAL CLEAN AIR ACT, 42 U.S.C. 7401, ET SEQ. 

t3ti!l "Air pollution• means the presence in---the 

ontdeor--ataosphere--ef--one-or-more-air-eontam¼nants OF AIR 

POLLUTANTS in a quantity and for a duration wh¼eh that are 

or tend to be injurious to hwnan health or welfare, animal 

or plant life, or property or would unreasonably interfer~ 

with the enjoyment of life, property, or the conduct of 

business. 

t4till_ "Board" means the board of health and 

environmental sciences provided for in 2-15-2104. 

t5till "Department" means the department of health and 

environmental sciences provided for in Title 2, chapter 15, 

part 21. 

t6till •Emission" means a release into the outdoor 

atmosphere of air contaminants. 

t1ti!l •Person" means an individual, e partnership, ~ 

firm, an association, ~municipality,~ public or private 

corporation, the state or a subdivision or agency of the 

state, ~ trust,~ estate, an interstate body, the federal 
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government or an agency of the federal government, or any 

other legal entity and includes persons resident in Canada. 

ill.ill • Smal 1 business stationary source" means a 

stationary source that: 

(a) is owned or operated by a person who employs 100 or 

fewer individuals; 

(b) is a small business concern as defined in the Small 

Business Act, 15 U.S.C. 631, et seq.; 

(c) is not a major stationary source as defined in 

Subchapter V of the federal Clean Air Act, 42 u.s.c. 7661, 

et seq.; 

(d) emits less than 50 tons per year of a-regdlated AN 

air eeneaminan~ POLLUTANT~ 

(e) emits less than a total of 75 tons per year of all 

rega¼aeed air een~am¼nan~s POLLUTANTS combined; and 

(f) is not excluded from this def!nition under (section 

1111.11.• 

Section 2. Section 75-2-105, MCA, is amended to read: 

"75-2-105. Confidentiality of records. (1) Records or 

other information concerning air een~aminant POLLUTANT 

sources wh¼eh that are furnished to or obtained by the board 

or department are a matter of public record and open to 

public use. However, any information unique to the owner or 

operator of an air centam¼nant POLLUTANT source wh¼eh that 

would, if disclosed, reveal methods or processes entitled to 

-8- HB 318 
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protection as trade secrets sha¼¼ ~ be maintained as 

confidential if so determined by a court of competent 

jurisdiction. The owner or operator shall file a declaratory 

judgment action to establish the existence of a trade secret 

if he the owner or operator wishes stteh the information to 

enjoy confidential status. The department sha¼± must be 

served in any-sueft the action and may intervene as a party 

~herein in the action. Any ~ trade secrets secret not 

intended to be public when submitted to the board or 

department ~ha¼¼ must be submitted in writing and clearly 

marked as confidential. However, emission data and operating 

permits issued by the department pursuant to [sections 9 

through 11) sha¼¼-neTer may not be considered confidential 

for the purposes of this section. 

(2) This section does not prevent the use of records or 

information by the board or department in compiling or 

publishing analyses or summaries relating to the gene[al 

condition of the outdoor atmosphere if the analyses or 

summaries do not identify an owner or operator or reveal 

information otherwise made confidential by this section. 11 

Section 3. Section 75-2-204, MCA, is amended to read: 

"75-2-204. Rules relating to construction, 

installation, alteration, operation, or use. The board may 

by rule prohibit the construction, installation, alteration, 

operation, or use of a machine, equipment, device, or 

-9- HB 318 
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facility whieh that it finds may directly or indirectly 

cause or contribute to air pollution or wh½eh that is 

intended primarily to prevent or control the emission of air 

pclltteants eent8minants POLLUTANTS, unless a permit ~here£or 

has been obtained under this ~rt." 

Section 4. Section 75-2-211, MCA, is amended to read: 

"75-2-211. Per■its for construction, install.at ion, 

alteration, epe~a~ienr or use. (1) ~he-department The board 

shall by rule provide for the issuance, expirationT 

modification, amendment, suspension, revocation, and renewal 

of a-permit-isstted operating-permits-as-par~-of-an-eperating 

permit-program-to-be-administered-by-the-department A PERMIT 

ISSUED under this part ehopter PART. 

tit--Por--al¼--settrees--ef--air--eontaminan~s--that--are 

sabjeet--~e--the--provisions-ef-~it¼e-Y-of-~he-federa¼-e¼ean 

Air-Aet7-•Z-tiTSTeT-T4&¼7-et-seqT7-as-amended,-tfte-provtsions 

of-this-seetien-apply-in-addition-to--the--other--app¼¼eab¼e 

provisions-ef-~his-ehapter~ 

tat--~he-board-sho¼¼-by-rtt¼e-reqtt:re-that-permits-isstted 

to--soarees--deseribed--in--stthseetion--tZt--be--of--¼imited 

dttration7--bttt--:t-ma7-not-¼im:t-the-dttrot:on-or-the-perm:ts 

beyond-that-reqtt:red-by-the-rederai-eiean-A:r-Aet,-tz-H.5.e. 

T4&¼,-et-seqT7-as-amendedT 

tbt--~he-board-sha¼¼-by-rtt¼e-pro•ide-ror-the-renewai--or 

permits-issued-to-the-soareesT 
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tet--~he--beaPd--shall--by--rttle--estabtish-a-transition 

seheda¼e-Eor-air-qtta¼¼ty-perm¼ts--he¼d--by--scttrees--0£--air 

eontaminante--ettb;eet--te--the-prov¼s¼ons-0£-sttbeeet±on-trto 

~he--transit±on--seheda¼e--mttst--sp?e¼fy---dates---fo~---the 

expiratien-of-the-permits,-abeent-sft-app¼ieation-£er-renewa± 

by--the--sottree•--~he--trans±tien--seheda¼e--moy-not-speeify 

expiration--dates--that--are--ear¼ier--±n--time--than--tho~e 

reqtt¼red-by-~it¼e-v-0£-the-£edera¼-e¼ean-Air-Aet7-4%--H.So€o 

i46¼7---et---seq•7---as--amended•--~he--trans¼tien--sehedtt¼e 

es~ab¼¼ehed-by-the-board-e¼so-app¼¼es-to-ex¼sting-sourees-of 

air-eentaa¼nants-that-are-sttbjeet-to-the-previsions-0£-~itl~ 

Y-e£-the-£ederai-eiean-AiP-Aet,-4i-e.s.e.-T48i,-et-seq.7 --as 

amended7-and-that-de-not-ho¼d-an-air-gtta¼¼ty-permit-rrom-the 

department-as-of-Nevelllber-i7-¼99io 

t3tfil Not later than 180 days before construction, 

installation, or alteration begins or as a condition of use 

of any machine, equipment, device, or facility which that 

the board finds may directly or indirectly cause or 

contribute to air pollution or whieh that is intended 

primarily 

peiltttafttS 

shall file 

to prevent or control the emission of air 

contaminants POLLUTANTS, the owner or operator 

with the department the appropriate permit 

application on forms available from the department. 

ttt--ee,.ettrPent--with--the---anbaittal---e£---a---permit 

appiieation--reqttired-by-attbseetien-t3t-and-annttai¼y-£er-the 
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dttratien-e£-the-permit 7 -the-app¼ieant-shal¼--sttbmit--te--the 

departaent--a--tee-sttff¼e½ent-to-eo¥er-the-reasonable-eosts7 

both-direet-and-indireet,-e£--deve¼oping--and--administering 

the--perm¼tting--reqttirements-in-this-ehapter,-inclttding-the 

reaeonab¼e-eosts-or~ 

tat--reviewing-and-aeting-ttpon-the-epp¼ieation; 

tbt--implementing-and-enEoreing-tfte-terme-and-eeflditions 

e£-the-permit-i£-the-permit-ie-ieettedo-Howeyer,-tnis--amottnt 

dees--not--ine¼ttde-any-cottrt-eosts-or-other-eests-assoeiated 

with-any-enEoreement-aetien.-¼E-the-permit--is--not--isstte87 

the--de)'llrtmeftt--shait-retttrn-this-pc,Ption-e£-the-tee-te-the 

applicant. 

tct--e■iasions-and-ambient-menitoring; 

tdt--pre)'llrin9--9enerally--applieable---regttlations---er 

gt1idanee, 

tet--mede¼ing,-ana¼ysis;-and-demonstratione;-and 

t!t--preparing-inventoriee-and-traeking-emissionso 

t5t--~n--additien--te--the-£ee-reqttired-ttnder-sttbseetieft 

ttt7-the-beard-may-erder-the-assessment-e£--additionai--£ees 

reqttired--te-fnftd-speei£ie-aetivities-o£-the-de)'llrtment-that 

are--direeted--at--a--paptiettlar--9ee9raphie--area--i£---the 

¼e9is¼a~nre--authorizea--the-aetiyitiee-and-appropriates-the 

!ttnda-Ear-the-aetivitiea7--¼ne¼nding--emissions--or--ambient 

monitoringy---mode¼ing---ana¼ysis---or---demonstrations 7 --or 

emiaeions-¼nventoriee-or--treeking.--~dditiona¼--assessments 
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may--be--levied-en¼y-on-those-sottrces-that-are-with±n-er-are 

bel¼e•ed-by-the-department-to-be--¼mpaeting--the--geogroph¼e 

area.-Be£ore-the-board-may-reqaire-the-assessments,-it-sha¼¼ 

£irst--determ¼ne7--a£ter--epportttn¼ty--£er-hear¼ng7-that-the 

aeti•¼ties-te-be-fttnded-are-neeessary-ter-the-adlll¼n¼stration 

or-imp¼ementatien-ef--th¼s--ehapter,--that--the--aasesements 

apportien--the--reqnired-£ttnding-in-an-eqaitab¼e-manner,-and 

that-the-department-has-obtained--¼e9is¼ative--authoriza~ion 

£or-the-expenditare-and-the-neeessary-appropriatienT 

t6t--As--o--eond¼t¼on--o£--the--eont¼ntt¼ng--volidity--or 

perm¼ts--isstted--by--the-depart■ent-ander-this-part-prier-to 

eetober-l7-l99l7-the-department-moy-reqnire-the-perm¼tholder 

to--pey--an--anntta¼--£ee--sa££ieient--to--cover--the---eosts 

identiried-¼n-sttbseet¼en-t4t. 

tTt--~or-any-ex¼sting-sottree-of-air-eontaminants-that-is 

sttb;eet--te--~¼tle-Y-e£-the-£ederol-elean-A¼r-Aet,-4i-B.S.e. 

T4&l7-et-seq.7-os-omended,-ond-thot-is-not-reqttired-te--hold 

an--air--qtta¼ity-permit-£rom-the-department-as-0£-6etober-¼1 

¼99¼,-the-beard--y7-as-a-condition-0£-eontinaed--operation, 

r~ttire-by-ra¼e-that-the-owner-or-operator-0£-the-sottree-~ay 

the--onnttol--£ee--pre•ided-£er-¼n-sttbseetion-t4t.-Nothing-in 

this-sttbseetion-may-be-eonstraed-as-a¼¼owing-the--department 

to--ehar~e--any--souree--0£--air--eontaminants-more-than-one 

annaa¼-£ee-that-is-designed-to-eover-the-eosta-identi£ied-in 

sttbseetion-t4t. 
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t8t--~he-£ees-eoiieeted-by-the--department--pttrsttont--te 

this--section-aast-be-depesited-in-the-state-apeeia¼-rewenae 

fttnd-to-be-oppropriated-by-the-ieg¼slotttre-te-the-deportment 

fer-the-deveiopment-ond--odlll¼nistrotien--of--the--perm¼tt¼ng 

re~nirements-in-this-ehapterT 

t9t--tot-~he-department-sholl-gi¥e-wr¼tten-net¼ee-e£-the 

amonnt--0£--the--fee--to--be--asaessed-and-the-bas¼s-for-the 

departmentis-£ee-assessment-nnder-this-seetion-to-the--owner 

or--operator--e£--the--air--eontaminant-sonree•-~he-owner-or 

eperotor-moy-oppeo¼-the-department~s-fee-ossessment--to--the 

boord-within-i8-days-ofter-reee¼pt-of-the-wr¼tten-net¼ee. 

tbt--An--appeol--mnst--be-bosed-ttpon-the-ollegatien-thot 

the-£ee-assesaaent-is-erroneotts-or-eKeessi¥eT-An-appea¼--may 

not--be-bosed-enly-on-the-amoant-or-the-ree-sehedttle-adop~ed 

by-the-board. 

tet--½f-ony-port-ef-the-fee-ossessment-¼s-not--appeoled, 

it-mnst-be-paid-to-the-department-npon-reee¼~t-of-the-notiee 

in-snbseet¼en-t9ttot. 

tdt--~he---eontested--eose--prov¼siens--0£--the--Mentono 

Adm¼nistrative--Proeednre--Aet--provided--£or--in--~it¼e--Z7 

ehopter-47-opply-to-ony-heor¼ng-before-the-beord-ttnder--this 

sttbseet¼on-t9t. 

(3) The permit program administered by the department 

pursuant to this section must include the following: 

(a) requirements and procedures for permit 
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applications, including standard application forms; 

(b) requirements and procedures for submittal of 

information necessary to determine the location, quantity, 

and type of emissions; 

{C) procedures for public notice and opportunity for 

comment or public hearing, as appropriate; 

(d) procedures for providing notice and an opportunity 

for comment to contiguous states and federal agencies, as 

appropriate; 

(e) reguir~ments for ins~tion, monitorin.9...r 

recordkeeping, and reporting; 

(fl procedures for the transfer of permits~ 

(9} requirements and ~rocedures for sus~ion, 

modification, and revocation of permits by the departm~nt1 

(h} requirements and £rocedures for a.P.E!.2E_ r i at e 

emission limitations and other requirements, including 

enforceable measures necessary to eosure compliance with 

those limitations and requirements; 

(i) requirements and procedures for permit modification 

and amendment; and 

(j) requirements and procedures for issuing a single 

permit authorizing emissions from similar operations at 

multiple temporary locations, which permit may include 

conditions necessar~ to ensure COID£liance with the 

requirements of this chaptl!l" at~ll authorized locations and 
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a requirement that the owner or operator notify the 

department in advance of each change in location. 

t¼8till Nothing--in--this This section shs¼¼ does not 

restrict the board 1 s authority to adopt regulations 

providing for a single air quality permit system. 

t¼¼till The department may, for good cause shown, waive 

or shorten the time required for filing the appropriate 

applications. 

t¼~till The department shall require that applications 

for permits be accompanied by any plans, specifications, and 

other information it considers necessary. 

t¼~till An application is not considered filed until 

the applicant has submitted all fees required under (section 

ill and all information and completed a¼i application forms 

required by pursuant to subsections ilL_ (3), and (6) 

threttgh-tTt-and-t¼~t- However7-i£ If the department fails to 

notify the applicant in writing within 30 days after the 

purported filing of an application that the application is 

incomplete and fails to list the reasons why the application 

is considered incomplete, the application is considered 

filed as of the date of the purported filing. 

tz4tfil (a) Where If an application for a permit 

requires the eoap¼¼ation preparation of an environmental 

impact statement under the Montana Environmental Policy Act, 

Title 75, chapter 1, parts l through 3, the department shall 
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notify the applicant in writing of the approval or denial of 

the application within: 

(i) 180 days ef ~ the department's receipt of a 

filed application, as defined provided in subsection 

t:3tfil, if the department prepares the environmental impact 

statement: or 

l ii) within 30 days after issuance of the final 

environmental impact statement by the lead agency if a state 

agency other than the department has been designated by the 

governor as lead agency for preparation of the environmental 

impact statement. 

(b) Hewever7--wftere If an application does not require 

the eemp¼¼a~¼on preparation of an environmental impact 

statement, the department shall notify the applicant in 

writing within 60 days ef-~he after its receipt of a filed 

application, as defined provided in subsection t:3tffi, of 

the its approval or denial of the application. Notification 

of approval or denial may be served personally or by 

re9i9tered--er certified 111ail on the applicant or his the 

applicant's agent. 

(c) Failure by the department to act in a timely manner 

does not constitute approval or denial of the application. 

THIS DOES NOT LIMIT OR ABRIDGE THE RIGBT OF ANY PERSON TO 

SEEK AVAILABLE JUDICIAL REKEDlES TO REQUIRE THE DEPARTMENT 

TO ACT IN A TIMELY MANNER. 
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t:Stfil When the department approves or denies the 

application for a permit under this section, a person who is 

jointly or severally adversely affected by the department's 

decision may request7 a hearing before the board. The 

request for hearing must be filed within 15 days after the 

department renders its decision7-apon and must include an 

affidavit setting forth the grounds therefer7--a--hearin9 

be~ere--the--beardT for the request. A-hearing-shaii-be-heid 

ander-ehe-prewiaiena-oE-the-Kontana-Adm¼nistraeive-Preeedttre 

Acta The contested case .E,!'OVi~-!.Qns of the Montana 

Administrative Procedure Act, Title 2, chapter 4, part 6, 

apply to a hearing before the board under this subsection. 

ti6tilQl The department's decision on the application is 

not final unless 15 days have elapsed from the date of the 

decision and there is no request for a hearing under this 

section. The filing of a request for a hearing postpones the 

effective date of the department's decision until the 

conclusion of the hearing and issuance of a final decision 

by the board." 

Section 5. Section 75-2-401, MCA, is amended to read: 

"75-2-401. Enforceaent notice order for 

corrective action -- administrative eenalt~. ( l) When the 

department believes that a violation of this chapter, a rule 

made adopted under this chapter, or a condition or 

limitation imposed by a permit issued pursuant to this 

-18- HB 318 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0318/03 

chapter has occurred, it may cause written notice to be 

served personally or by r~ietered-or certified mail on the 

alleged violator or his the violator's agent. The notice 

sna¼¼ must specify the provision of this chapter, er the 

rule, or the permit condition or limitation alleged to be 

violated and the facts alleged to constitute a violation~ 

The notice and may include an order to take necessary 

corrective action within a reasonable period of time stated 

in the order or an order to pay an administrative penalty, 

or both. The order becomes final unless, within 30 days 

after the notice is received, the person named requests in 

writing a hearing before the board. On receipt of the 

request, the board shall schedule a hearing. 

(2) If, after a hearing held under subsection (1) er 

th¼s-aection, the board finds that violations have occurred, 

it shall either-aif¼ra-er-aod¼£y-en-or8er-prev¼otts¼y-issaed 

er issue an appropriate order for the prevention, abatement, 

or control of the emissions involved or for the taking of 

other corrective action ¼t-eonsiders-apprepr½e~e or assess 

an administrative penalty, or both. An As awropriate, an 

order issued as part of a notice or after a hearing may 

prescribe the date by which the violation eha¼¼ !!!!!.!!.! ceaseL 

and---y--preeer¼be time limits for particular action in 

preventing, abating, or controlling the emissions; or the 

date by which the administrative penalty must be paid. If, 
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after~ hearing on an order contained in a notice, the board 

finds that fte ~ violation has not occurred or is !!£E_ 

occurring, it shall rescind the order. 

(3) (a) An action initiated under this section may 

include an administrative civil penalty of not more than 

$10,000 for each day of each violation, not to exceed a 

total of $80,000. If an order issued by the board under this 

section requires the payment of an administrative civil 

penalty, the board shall state findings and conclusions 

desc~ibing the basis for its penalty assessment. 

(bl Administrative penalties collected under this 

section must be deposited in the state general fund. 

(c) Penalties imposed by an administrative order under 

this section may not be assessed for any day of violation 

that occurred more than 12 months 2rior to the issuance of 

the initial notice and order by the department under 

subsection (1). 

(d) In determining the amount of penalty to be assessed 

for an alleged violation under this section, the department 

or board, as appropriate, shall consider: 

tit--the-9ra•¼ty-eE-the-•io¼at¼en7 

t¼¼t-whether--the--aaount--er--~he--pena¼~y--aerves-as-a 

deterrent-re¼at¼•e-te-the-ai¼e9ed-•ie¼atorLe-ab¼¼¼ty-te-pa7; 

fiiit-the-eeonoaie-benefit-or-saY¼ngsz-¼£--any,--to--~ne 

a¼¼e9ed-w¼o¼ator-aa-a-res~¼t-e£-noneomp¼¼anee7-and 
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(I) THE ALLEGED VIOLATOR'S ABILITY TO PAY AND THE 

ECONOMIC IMPACT OF THE PENALTY ON THE ALLEGED VIOLATOR; 

{II) THE ALLEGED VIOLATOR'S FULL COMPLIANCE HISTORY AND 

GOOD FAITH EFFORTS TO COMPLY; 

{III) THE DURATION OF THE VIOLATION AS ESTABLISHED BY 

ANY CREDIBLE EVIDENCE, INCLUDING EVIDENCE OTHER THAN THE 

APPLICABLE TEST METHOD; 

.l!YJ. PAYMENT BY THE VIOLATOR OF PENALTIES PREVIOUSLY 

ASSESSED FOR THE SAME VIOLATION; 

(V) THE ECONOMIC BENEFIT OF NONCOMPLIANCE; 

(VI) THE SERIOUSNESS OF THE VIOLATION; AND 

t±•t(VII) other matters as justice may require • 

(4) The contested case provisions of the Montana 

Administrative Procedure Act, Title 2, chapter 4, part 6, 

apply to a hearing conducted under this section. 

t3till Instead of issuing the order provided for in 

subsection (1), the department may either: 

(a) require that the alleged violators appear before 

the board for a hearing at a time and place specified in the 

notice and answer the charges complained of; or 

(bl initiate action under 75-2-412 or 75-2-413. 

t4till This chapter does not prevent the board or 

department from making efforts to obtain voluntary 

compliance through warning, conference, or 

appropriate means. 
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tSt.ill In connection with a hearing held under this 

section, the board may and on application by a party shall 

compel the attendance of witnesses and the production of 

evidence on behalf of the parties.• 

Section 6. Section 7S-2-412, MCA, is amended to read: 

"75-2-tl2. Criainal penalties - injunction preserved. 

t¼t--A-pereen-whe-v±e¼ates-th±s-ehapter-er-a-rtt¼eT-&rder7-er 

perm¼~-made-er-iee~ed-nnder--¼t7--e~her--than--i5-~-¼85r--¼s 

gni¼~y--o£--an--o££enee--and-snbjee~-to-a-fine-no~-ee-eKeeed 

$¼7888,--Bach--day--ef--v±&¼ati&n--c&nst±tates--a---separate 

effenseT 

fit--A--pereen-wh&-wi¼¼ftt¼¼y-Yi&¼ates-i5-i-¼85-is-gai¼ty 

ef-an-effense-and-attbjeet-te-a-fine-net--t&--exeeed--$¼7888, 

(1) A person is guilty of an offense under this section if 

that person knowingly: 

(a) violates a provision of this chapter or a rule, 

order, or permit made or issued under this chapter; 

(b) makes a false MATERIAL statement, representation, 

or certification on a form required under this chapter or in 

a notice or report required by a permit under this chapter; 

2!. 

(c) renders inaccurate a monitoring device or method 

required under this chapter. 

(2) A person guilty of an offense under subsection (1) 

is subject to a fine of not more than $10,000 per violation 
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or imprisonment for a period not to exceed ~ ~ years, or 

both. THIS OFFENSE MOST BE CLASSIFIED AS A MISDEMEANOR. Each 

day of each violation constitutes a separate violation. 

(3) Fines collected under this section, except these 

fines collected in-a-jastieeis-eoart, by an approved local 

air pollution control program, aha¼¼~ be deposited ~o in 

the state general fund. 

I 4) Action under this section is not a bar to 

enforcement of this chapter or of a rule, order, or permit 

ma.de or issued under it by injunction or other appropriate 

civil or administrative remedy. The department may institute 

and maintain in the name of the state any enforcement 

proceedings." 

Section 7. Section 75-2-413, MCA, is amended to read: 

"75-2-413. Civil penalties -- out-of-state litigants 

effect of action ---pr~aaapt¼en-ei-eontintt¼ng-v¼e¼atien. (1) 

Any ~ person who violates any provision of this chapter~ 

er-any rule enfereed-therettnder adopted under this chapter, 

or any order or permit made or issued pttrattant-therete-and 

after-ftCltiee-thereef-has-been-!iYen-by-the-departaent--sha¼¼ 

be under this chapter is subject to a civil penalty not to 

exceed $10,000 per violation. Each day of each violation 

aha¼¼--eenatitbte constitutes a separate violation. The 

department may institute and maintain in the name of the 

state any enforcement proceedings hereunder ~nder this 
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section. Upon request of the department, the attorney 

general or the county attorney of the county of violation 

shall petition the district court to impose, assess, and 

recover the civil penalty. The civil penalty is in lieu of 

the criminal penalty provided for in 75-2-412. 

(2) (a) Action under subsection (1) ef-this-seetien is 

not a bar to enforcement of this chapter or of a rule, 

order, or permit made or issued under it by injunction or 

other appropriate civil remedies. 

(b) An action under subsection (l) or to enforce this 

chapter or a rule, order, or permit made or issued under it 

may be brought in the district court of any county where a 

violation occurs or is threatened if the defendant cannot be 

located in Montana. 

t3t--¼f--the--depsrtment--has--neti£ied--a--person--e£-a 

•ie¼ation-ander-~S-i-48¼-and-ii the-department-ma~es-a-prima 

fae¼e-ahowin9-Chat-the-eondttet-or-eYents-9iving-rise-to--the 

vie¼ation--are-¼i~e¼y-to-have-eentintted-or-reettrred-past-the 

date-of-notieez--the--days--ef--Y¼o¼ation--are--presttmed--to 

ine¼bde--the--oate--ef--the--netiee--and-eYery-dsy-arter-the 

netiee--an~i~--the--peraon---estab¼ishes---that---eontinttetts 

eemp¼ianee--has--been--aehieyed.--~h¼s--presttmption--may--be 

o•ereaae---to---the---e~tent--the--person--ean--prove--by--a 

prependeranee-o!-evidenee-that-there-vere--inter•ening--days 

when~a-v¼o¼atien-dtd-not-oeear-or-t~t-the-vio¼ation-was-not 
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eont¼nu¼n9-¼n-natureT 

f!ti.ll_ Mefteys Money collected hereunder--shall under 

this section must be deposited in the state general fund. 

This subsection does not apply to money collected by an 

approved local air pollution control program." 

Section 8. Section 75-2-421, MCA, is amended to read: 

"75-2-421. Persons subject to noncoapliance penalties 

exeaptions. (1) Except as provided in subsection (2), the 

department aha¼¼ ~ assess and collect a noncompliance 

penalty from any person who owns or operates: 

(other than a primary (a) a 

nonferrous 

stationary source 

smelter vhieh !:.!!!l has received a nonferrous 

smelter order under 42 o.s.c. 7419) vhieh that is not in 

compliance with any emission limitation specified in an 

order of the board, emission standard, or compliance 

schedule under the state implementation plan approved by the 

federal environmental protection agency; 

(b) a stationary source which that is not in compliance 

with an emission limitation, emission standard, standard of 

performance, or other requirement under this chapter or 42 

u.s.c. 7411.L or-ti-e,s,e, 7412, 7477, or 7603; or 

(c) a stationary source that is not in compliance with 

any other requirement under this chapter or any requirement 

of Subchapter V of the federal Clean Air Act, 42 u.s.c. 

7661, et seq.; or 
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tetill any source referred to in subsections (l)(a)L or 

(l)(b), or (l)(c) whieh that has been granted an exemption, 

extension, or suspension under subsection (2) or which~ 

is covered by a compliance order, or a primary nonferrous 

smelter which that has received a primary nonferrous smelter 

order under 42 u.s.c. 7419, if e~eh that source is not in 

compliance with any interim emission control requirement or 

schedule of compliance under saeh the extension, order, or 

suspension. 

(2) Notwithstanding the requirements of subsection (1), 

the department may, after notice and opportunity for a 

public hearing, exempt any source from the requirements of 

75-2-421 through 75-2-429 with respect to a particular 

instance of noncompliance wh¼eh that: 

(a) the department finds is de minimus in nature and in 

duration; 

(b) is caused by conditions beyond the reasonable 

control of the source and is of no demonstrable advantage to 

the source; or 

(CJ is exempt under 42 u.s.c. 7420(a)(2)(S) of the 

federal Clean Air Act. 

(3) Any person who is jointly or severally adversely 

affected by the department's decision may request, within 15 

days after the department renders its decision, upon 

affidavit setting forth the grounds ~hereror for it, a 
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hearing before the board. A hearing shall~ be held under 

the provisions of the Montana Administrative Procedure ActL 

Title 2L_c!:l~pter 4, part 6." 

NEW SECTION. Section 9. Operating permit prograa 

ezeaptions -- general 

board shall provide 

requirements duration. (1) The 

by rule for the issuance, expiration, 

modification, amendment, suspension, revocation, and renewal 

of operating permits as part of an operating permit program 

to be administered by the department under this chapter. THE 

BOARD SHALL PROMULGATE RULES THAT ARE N6-M8RB-STR¼li6BNT-THAN 

~BB--Rl!lell¼RBMBNTS--8P CONSISTENT WITH THE OPERATING PERNIT 

FRAMEWORK AND GUIDELINES OUTLINED IN SUBCBAPTER V OF THE 

FEDERAL CLEAN AIR ACT AND IMPLEMENTING REGULATIONS. 

(2) This section applies to all sources of air 

contaminants POLLUTANTS that are subject to the provisions 

of Subchapter V of the federal Clean Air Act, 42 u.s.c. 

7661, et seq. 

(3) A person may not violate any requirement of an 

operating permit issued under [section 10] and this section 

or operate any source required to have a permit under this 

section without having complied with the requirements of the 

operating permit program administered by the department 

pursuant to [sections 10 and 11] and this section. 

(4) The board aay by rule provide for the exemption of 

one or more source categories, in whole or in part, from all 
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or part of the requirements of this section if the board 

determines that compliance with the requirements of this 

section is impracticable, infeasible, or unnecessarily 

burdensome for the sources. The board may premise this 

determination upon a similar determination 

appropriate federal agency acting pursuant to the 

Clean Air Act, 42 u.s.c. 7401, et seq. 

by the 

federal 

(5) The board may by rule provide for general operating 

permits covering numerous similar sources. 

(6) An operating permit issued by the department under 

[section 10] and this section is effective for a period not 

to exceed 5 years and may be renewed. 

(7) The operating permit prograa administered by the 

department pursuant to this section must include the 

following: 

(a) requirements--and-proeedurea-£er-permit-and-renewal 

app~ieations7--inelttding--standard--applieation--forms---and 

er¼teria--£or--eva¼uating--app¼ieatien--eomp±eteness-and-che 

need--£or--addie¼ena±--±nfermatien--after---a---eomp¼eCeness 

deteraination--hae--been---de~ ADEQUATE PROCEDURES THAT ARE 

STREAMLINED AND REASONABLE FOR: 

( l) EXPEDITIOUSLY DETERMINING WHEN APPLICATIONS ARE 

COJIPLETE; 

(II) PROCESSING APPLICATIONS; AND 

(III) EXPEDITIOUSLY REVIEWING PERMIT ACTIONS, INCLUDING 
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(b) requirements and procedures 

information necessary to determine the 

and type of emissions; 

BB 0318/03 

for submittal of 

location, quantity, 

(c) procedures for public notice and opportunity for 

comment or public hearing, as appropriate; 

(d) procedures for providing notice and an opportunity 

for comment to contiguous states and federal agencies, as 

appropriate; 

(e) requirements for inspection, monitoring, 

recordkeeping, compliance certification, and reporting; 

(f) deadlines for submitting permit applications and 

compliance plans that are not later than 12 months after the 

source becomes subject to the operating permit requirement: 

(g) deadlines for submitting permit renewal 

applications that are not later than 6 months before 

expiration of the existing operating permit; 

(h) requirements for compliance plans that must be 

submitted with permit and renewal applications, including 

schedules of compliance and progress reports; 

(i) requirements and procedures for periodic 

certification of source compliance with permit requirements, 

including the prompt reporting of any deviations from permit 

requirements; 

(j) requirements for submission of any plans, 
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considers necessary under this section; 

(k) conditions and procedures for 

operating permits; 

(l) requirements and procedures 

BB 0318/03 

that the department 

the transfer of 

for suspension, 

modification, amendment, and revocation of permits by the 

department for cause, including the modification or 

amendment of permits before renewal or termination to 

incorporate applicable limitations or requirements effective 

after permit issuance; 

(m) requirements and procedures for incorporating into 

permits and permit renewals all applicable emission 

limitations and other 

measures necessary 

requirements, 

to ensure 

limitations and requirements; 

including 

compliance 

enforceable 

with those 

(n) requirements and procedures for permit modification 

and amendment; 

(o) procedures for tracking activities conducted under 

general permits; 

(p) requirements and procedures for issuing a single 

operating permit authorizing emissions from similar 

operations at multiple temporary locations, which permit may 

include conditions necessary to ensure compliance with the 

requirements of this chapter at all authorized locations and 

a requirement that the owner or operator notify the 
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department in advance of each change in location; 

(q) requirements and procedures for allowing changes 

within a per■itted facility without requiring a permit 

iUllendllent if the changes are not prohibited under this 

chapter and do not exceed the emissions allowable under the 

permit; and 

(r) other requirements necessary for the department to 

obtain the authorization to administer an operating permit 

program under the provisions of Subchapter V of the federal 

Clean Air Act. 

NEW SECTION. Section 10. Peraits for operation 

application co■pleteness action by departaent 

application shield -- review by board. (l) An application 

for an operating permit or renewal is not considered filed 

until the department has determined that it is complete. An 

application is complete if all fees required under [section 

12] and all information and completed application forms 

required under [section 9] have been submitted. A complete 

application must contain all of the information required for 

the department to begin processing the application. If the 

departaent fails to notify the applicant in writing within 

60 days after submittal of an application that the 

application is inc011plete and fails to list the reasons why 

the application is considered incomplete, the application is 

considered filed on the date of the department's receipt of 
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the application. The department may request additional 

inforlliltion after a coapleteness determination has been 

-de. THE DEPARTMENT SHALL ADOPT RULES THAT CONTAIN CRITERIA 

FOR USE IN DETERMINING BOTH WHEN AN APPLICATION IS CO.MPLETE 

AND WREN ADDITIONAL INFORMATION IS REQUIRED AFTER A 

COMPLETENESS DETERMINATION BAS BEEN MADE. 

(2) Except as provided in subsection ( 3)' the 

department shall, consistent with the procedures established 

under [section 9), approve or disapprove a complete 

application for an operating permit .Dr renewal and shall 

issue or deny the permit or renewal within 18 months after 

the date of filing. Failure of the department to act in a 

tiaely ... nner does not constitute approval or denial of the 

application. THIS DOES NOT LIMIT OR ABRIDGE THE RIGHT OF ANY 

PERSON TO SEEK AVAILABLE JUDICIAL REMEDIES 'l'O REQUIRE THE 

DEPAR'l'NENT TO ACT Ill A TIMELY MANNER, 

(3) The board may by rule provide for a transition 

schedule for both the submittal to the department of initial 

applications for operating permits by existing sources and 

action by the department on these initial permit 

applications. The board may require that one-third of all 

operating permit applications required for existing sources 

be submitted within the first calendar year after the 

adoption of rules iaple•enting an operating permit program 

under [section 9). Any transition schedule for action by the 
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department must ensure that all permit applications required 

under [section 9] and this subsection for existing sources 

will be acted upon by the department before November 15, 

1997. 

(4) If an applicant submits a timely and complete 

application for an operating permit, the applicant"s failure 

to hold a valid operating permit is not a violation of 

[section 9). If an applicant submits a timely and complete 

application for an operating permit renewal, the expiration 

of the applicant's existing operating permit is not a 

violation of [section 9]. TUE APPLICANT SHALL CONTINUE TO BE 

SUBJECT TO THE TERMS AND CONDITIONS OF TUE EXPIRED OPERATING 

PERMIT UNTIL THE OPERATING PERMIT IS RENEWED AND IS SUBJECT 

TO THE APPLICATION OF [SECTION 9). The applicant is not 

entitled to the protection of this subsection if the delay 

in final action by the department on the application results 

from the applicant I s failure to submit. in a timely manner 

information requested by the department to process the 

application. 

(5) Except as provided in subsection (8), if the 

department 

operating 

approves or denies an application for an 

permit or the renewal, modification, or amendment 

of a permit under [section 9] and this section, any person 

that participated in the public comment process required 

under [section 9 (7)] may request a hearing before the 
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;.._ 

board. The request for hearing must be filed within 30 days 

after the department renders its decision and must include 

an affidavit setting forth the grounds for the request. The 

contested case provisions of the Montana Administrative 

Procedure Act, Title 2, chapter 4, part 6, apply to a 

hearing before the board under this subsection. 

(6) Except as provided in subsection ( 8) , the 

department•s decision on any application is not final until 

30 days have elapsed from the date of the decision and there 

is no request· for a hearing under this section. The filing 

of a request for hearing postpones the effective date of the 

department•s decision until the conclusion of the hearing 

and issuance of a final decision by the board. 

(7) The requirements of subsections (5) and (6) apply 

to any action initiated by the department to suspend, 

revoke, modify, or amend an operating permit issued under 

this section. 

(8) The denial by the department of an application 

under [section 9] and this section is not subject to review 

by the board or judicial review if the basis for denial is 

the written objection 

acting pursuant to 

7401, et seq. 

of 

the 

the appropriate federal agency 

federal Clean Air Act, 42 u.s.c. 

(9) Compliance with an operating permit granted or 

renewed under [section 9] and this section is considered to 
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be in ccapliance with the requirements of this chapter only 

if the per■it expressly includes those requirements or an 

express determination that those requirements are not 

applicable. This subsection does not apply to general 

permits provided for under [section 9]. 

NEW SECTION. Section 11. Peraits for operation 

liaitations. [Sections 9 and 10] may not be construed to: 

(l) affect the department's issuance of a permit for 

the construction, installation, alteration, or use of a 

source of air cent-inanta POLLUTANTS pursuant to 75-2-211 

or 75-2-215; 

(2) restrict the board's authority to adopt regulations 

providing for a single air quality permit system, or 

(3) affect permits, allowances, phase II compliance 

schedules, or other acid rain provisions under Subchapter IV 

of the federal Clean Air Act, 42 u.s.c. 7651, et seq. 

NEW SECTION. Section 12. Pees -- special assessaents 

late payaent assessaents. (l) Concurrent with the 

submittal of a permit application required under this 

chapter and annually for the duration of the permit, the 

applicant shall subait to the department a fee sufficient to 

cover the reasonable coats, direct and indirect, of 

developing and adainistering the permitting requirements in 

this chapter, including: 

(a) reviewing and acting upon the application; 
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(b) implementing and enforcing the terms and conditions 

of the permit. This amount does not include any court costs 

or other costs associated with an enforceaent action. If the 

permit is not issued, the department shall return this 

portion of the fee to the applicant. 

(c) emissions and ambient monitoring; 

(d) preparing generally applicable regulations or 

guidance; 

(e) modeling, analysis, and demonstrations; 

(f) preparing inventories and tracking eaissions; 

(g) providing support to sources under the small 

business stationary source technical and environmental 

cOlllpliance assistance program; and 

(h) all other costs required to be recovered pursuant 

to Subchapter V of the federal Clean Air Act, 42 u.s.c. 
7661, et seq. 

(2) In recovering the costs described in subsection 

(1), the department may assess fees-fer AN APPLICATION FEE 

BASED ON ESTIMATED ACTUAL EMISSIONS OR AN ANNUAL FEE BASED 

ON~ emissions of air esnt-¼nsnts POLLUTANTS regulated 

under this chapter, including but not limited to volatile 

organic compounds, each air esntam¼nen~ POLLUTANT regulated 

under section 7411 or 7412 of the federal Clean Air Act, 42 

U.S.C. 7401, et seq., and each air esntaa¼nent POLLUTANT 

subject to a national primary ambient air quality standard. 
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(3) The board shall by rule provide for the annual 

adjustment of all fees assessed 

applications under (sections 9 

changes to the consumer price 

for operating permit 

and 10) to account for 

index, as required by 

Subchapter v of the federal Clean Air Act. 

(4) In addition to the fee required under subsection 

(1), the board may order the assessment of additional fees 

required to fund specific activities of the department that 

are directed at a particular geographic area if the 

legislature authorizes the activities and appropriates funds 

for the activities, including emissions or ambient 

monitoring, modeling analysis or demonstrations, or 

emissions inventories or tracking. Additional assessments 

may be levied only on those sources that are within or are 

believed by the department to be impacting the geographic 

area. Before the board may require the fees, it shall first 

determine, after opportunity for hearing, that the 

activities to be funded are necessary for the administration 

or implementation of this chapter, THAT THE AMOUNT OF THE 

REQUESTED FEES IS APPROPRIATE, that the assessments 

apportion the required funding in an equitable manner, and 

that the department has obtained the necessary 

appropriation. The contested case provisions of the Montana 

Administrative Procedure Act, Title 2, chapter 4, part 6, 

apply to a hearing before the board under this subsection. 

-37- HB 318 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BB 0318/03 

(5) (a) If the applicant or permitholder fails to pay 

in a timely manner a fee required under subsection (1), in 

addition to the fee, the department may: 

(i) impose a penalty ef-net-mere-than NOT TO EXCEED 50% 

of the fee, plus interest on the required fee computed at 

the rate contained in 15-31-510(3); or 

(ii) revoke the permit consistent with those procedures 

established under this chapter for permit revocation. 

(b) Within 1 year of revocation, the department may 

reissue the revoked permit after the applicant or 

permitholder has paid all outstanding fees required under 

subsections (l) and (4), including all penalties and 

interest provided for under this subsection ( 5) • In 

reissuing the revoked permit, the department may modify the 

terms and conditions of the permit as necessary to account 

for changes in air quality occurring since revocation. 

J£l THE BOARD SHALL BY RULE PROVIDE FOR THE 

IMPLEMENTATION OF THIS SUBSECTION (5), INCLUDING CRITERIA 

FOR IMPOSITION OF THE SANCTIONS DESCRIBED IN THIS SUBSECTION 

.ill..,_ 

(6) The board may by rule allow the reduction of a fee 

required under this section far an operating permit or 

permit renewal to account for the financial resources of a 

category of small business stationary sources . 

(7) As a condition of the continuing validity of an 
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epereting ~ permit issued by the department under this 

chapter prior to october l, 1993, the board may by rule 

require the permitholder to pay the fees under subsections 

(11 and (41. 

{8) For an existing source of air eontaminanCs 

POLLUTANTS that is subject to Subchapter V of the federal 

Clean Air Act and that is not required to hold an air 

quality permit from the department as of October 1, 1993, 

the board may, as • condition of continued operationr 

require by rule that the owner or operator of the source pay 

the fees under subsections (l) and (4). 

(9) (a) The department shall give written notice of the 

fee to be assessed and the basis for the department's fee 

assessment under this section to the owner or operator of 

the air eentem¼nant POLLUTANT source. The owner or operator 

may appeal the department's fee assessment to the board 

within 20 days after receipt of the written notice. 

(bl An appeal must be based upon the allegation that 

the fee assesBlllent is erroneous or excessive. An appeal may 

not be based on the amount of the fee contained in the 

schedule adopted by the board. 

(c) If any part of the fee assessment is not appealed, 

it must be paid to the department upon receipt of the notice 

required in subsection (9)(a). 

(d) The conte~ted case provisions of the Montana 
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Adllinistrative Procedure Act, Title 2, chapter 4, part 6, 

apply to a hearing before the board under this subsection 

(9). 

(10) The department ... y not charge more than one fee 

annually to a source of air een~amiftanes POLLUTANTS for the 

costs identified in subsection (1). 

NEW SECTION. Section 13. Deposit of ~ir quality 

per■itting fees. ill All money collected by the department 

pursuant to [section 12) ■ust be deposited in an account in 

the state special revenue fund to be appropriated by the 

legislature to the departaent for the development and 

administration of the permitting requirements of this 

chapter. THB--8PBRATfll8--PBRMfT--PBBS--ANB-HB-eeNSTRlff!~f8N 

PBRMf~-PBBS-M99T-BB-JIAfll'PAfNBB-fN--SBPAllATB--98BAeeetllft'ST--A 

PBRS811--PA¥fN6--PBBS--8119BR--'1'!1B-8PBRATf118-PBRMf~-PR88l!AM-fS 

A8TH8RfBBB-98-AIIBfT-HB-8PBIIATfN6-PBRMfT-PR86RAM-8EIARTBRb¥T 

(21 THE OPERATING PERMIT FEES AND THE CONSTRUCTION 

PERMIT FEES MUST BE MAINTAINED IN SEPARATE ACCOUNTS WITHIN 

THE STATE SPECIAL REVENUE FUND. 

(3) UPON REQUEST, THE EXPENDITURE BY THE DEPARTMENT OF 

PONDS IN THESE ACCOUNTS MAY BE AUDITED BY A QUALIFIED 

AUDITOR AT THE END OF EACH FISCAL YEAR. THE COST OF THE 

AUDIT HOST BE BQRNE BY THE PERSON~ R~UESTING THE AUDIT. 

NEtl_SECTION. Section 14. S■all business compliance 

assistance advisory council. (1) There is a small business 
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compliance assistance advisory council. 

(2) The council consists of seven members, as follows: 

(a) two members that are not owners or representatives 

of owners of small business stationary sources, appointed by 

the governor to represent the general public; 

(bl four members that are owners OR REPRESENTATIVES OF 

OWNERS of small business stationary sources and who are not 

legislators, one to be appointed by the majority and 

minority leadership of the house of representatives and one 

to be appointed by the majority and minority leadership of 

the senate; and 

(c) one member that is a representative of the 

department of health and environmental sciences, appointed 

by the director of that department. 

(3) Appointed members shall serve for terms of 3 years. 

(4) The provisions of 2-15-122(5) through (8) apply to 

the council and its members. 

NEW SECTION. Section 15. Sllall business compliance 

assistance advisory council duties secretary 

aeetings. (1) The small business compliance assistance 

advisory council, established in [section 14], shall: 

(a) render advisory opinions concerning the 

effectiveness of the small business stationary source 

technical and environmental compliance assistance program 

administered by the department; 
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the appropriate federal 

of the small business 

environmental compliance 

assistance program with the requirements of the federal 

Clean Air Act, 42 u.s.c. 7401, et seq.; 

(c) review information for small business stationary 

sources to ensure that the information is understandable by 

the lay person and recommend changes to make the information 

understandable; 

(d) consult with the small business stationary source 

representative 

problems faced 

concerning the 

provided 

by small 

for in [section 18) 

business stationary 

implementation and application 

requirements of this chapter; and 

regarding 

sources 

of the 

(e) perform other duties necessary to meet the 

requirements of the federal Clean Air Act. 

(2) The council shall elect a presiding officer from 

among its membership. 

(3) The secretary of the council must be an employee of 

the department assigned to the small business stationary 

source technical and environmental compliance assistance 

program. The secretary shall keep all records of meetings 

and actions taken by the council and is responsible for the 

development and dissemination of any reports and advisory 

opinions of the council. 
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(4) The council shall hold at least one regular meeting 

each calendar year and keep a summary record of its 

proceedings that is open to the public for inspection. 

Special meetings may be called by the presiding officer or a 

majority of the council members. The secretary shall provide 

advance notice of the time and place for meetings to each 

member of the council. 

NEW SECTION. Section 16. S...11 business stationary 

source technical and environaental caapliance assistance 

program -- duties. (1) The department shall establish a 

small business stationary source technical and environmental 

c0111pliance assistance program. 

(2) The program shall: 

(a) provide information to small business stationary 

sources on c0111pliance methods and technologies, pollution 

prevention, and accidental release detection and prevention; 

(b) assist small business stationary sources in 

determining applicable requirements under this chapter and 

in receiving permits in a tiaely and efficient manner; 

(c) provide saall business stationary sources timely 

notice of their rights and obligations under this chapter; 

(d) provide information to small business stationary 

sour.ces regarding the availability of audit services that 

are useful for determining compliance status with the 

requir.ements of this chapter; and 
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(e) perform other duties as may be necessary to meet 

the requirements of the federal Clean Air Act, 42 u.s.c. 
7401, et seq. 

NEW SECTION. Section 17. S...11 business stationary 

sources -- ezceptions -- waivers. (1) Upon petition, the 

department may designate a source to be a small business 

stationary source for purposes of receiving assistance 

the small business stationary source technical 

environaental coepliance assistance program if 

from 

and 

the 

stationary source does not emit more than 100 tons per year 

of all re,a¼atri air eontaa¼nant■ POLLUTANTS and: 

(a) is a major stationary source as defined in 

Subchapter v of the federal Clean Air Act, 42 u.s.c. 7661, 

et seq.; 

(b) emits SO tons or more per year of a-re9n¼ated AN 

air eontaa¼nan~ POLLUTANT; or 

(cJ emits more than 75 tons per year of all re9ttiated 

air eont .. ¼nants POLLUTANTS. 

(2) After notice and an opportunity for public comment, 

the department may grant a petition submitted under 

subsection (1) upon finding that the source of air 

eonta■¼nanta POLLUTANTS does not have sufficient technical 

and financial capabilities to meet the requirements of this 

chapter without the assistance of the small business 

stationary source technical and environmental compliance 
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assistance program. 

(3) After notice and opportunity for public comment, 

the department may exclude from the definition of small 

business stationary source in 75-2-103 a category or 

subcategory of sources that the department determines to 

have sufficient technical and financial capabilities to meet 

the requirements of this chapter without the assistance of 

the small business stationary source technical and 

environmental compliance assistance program. The department 

may make this determination only after consulting with the 

appropriate federal agencies under Subchapter v of the 

federal Clean Air Act. 

NEW SECTION. Section 18. Saall business stationary 

source representative -- duties. (1) The department shall 

establish a small business stationary source representative 

position that is not located in the department or subject to 

the direct supervision of the department, 

(2) The small business stationary source representative 

shall represent the interests of small business stationary 

sources before the department and other appropriate local, 

state, and federal agencies concerning the implementation 

and application of the requirements of this chapter. In 

addition, the representative shall provide assistance to 

small business 

requirements of 

stationary sources 

this chapter. In 

-45-
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activities, the representative shall: 

(a) monitor the activities of the small business 

stationary source technical and environmental compliance 

assistance program; 

(b) review and provide comments and recommendations to 

the department, local air pollution control programs, and 

the appropriate federal agencies regarding the development 

and implementation of regulations pertaining to air quality 

that impact small business stationary sources; 

(c) facilitate and promote the participation of small 

business stationary sources in the development of new 

regulations pertaining to air quality that impact small 

business stationary sources; 

(d) assist in the preparation and dissemination of 

reports and other information regarding the applicability of 

the requirements of this chapter to small business 

stationary sources; 

(e) assist in the preparation of guideline documents by 

the small business stationary source technical and 

environmental compliance assistance program to ensure that 

these documents are readily understandable by the lay 

person: 

(f) assist small business stationary sources and their 

trade associations to encourage voluntary compliance with 

the requirements of this chapter: 

-46- HB 318 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0318/03 

(g) cooperate with appropriate local, state, and 

federal agencies and private sector financial institutions 

to aS$i&t small business stationary sources in locating 

financial assistance necessary for 

requirements of this chapter; 

(h) consult with the small 

assistance advisory council regarding 

compliance 

business 

problems 

with the 

compliance 

faced by 

small business stationary sources concerning the 

this implementation and application of the requirements of 

chapter; and 

(i) perform other duties as. may be necessary to meet 

the requirements of the federal Clean Air Act, 42 u.s.c. 
7401, et seq. 

Section 19. Section 75-2-301, MCA, is amended to read: 

•75-2-301. Local air pollution control programs. (1) 

After public hearing, a municipality or county may establish 

and administer a local air pollution control program if the 

program is consistent with this chapter and is approved by 

the board. 

(2) If 

established 

a 

by 

local air 

a county 

pollution 

encompasses 

control program 

all or part of a 

municipality, the county and each municipality shall approve 

the program in accordance with subsection (1). 

(3) Except as provided in subsection (4), the board by 

order may approve a local air pollution control program 
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that: 

(a) provides by ordinance or local law for requirements 

c011patible with, more stringent than, or more extensive than 

those imposed by 75-2-203, 75-2-204, 75-2-211, 75-2-212, 

75-2-215, [sections 9 through ll], and 75-2-402L and rules 

adopted under these sections: 

(b) provides for the enforcement of requirements 

established under subsection (3)(a) by appropriate 

administrative and judiciai processes: and 

(c) provides for administrative organization, staff, 

financial resources, and other resources necessary to 

effectively and efficiently carry out the program. As part 

of aeeting these requirements, a local air pollution control 

program may administer the permit fee provisions of T5-~-~¼¼ 

(section 12). The permit fees collected by a local air 

pollution control program must be deposited in a county 

special revenue fund to be used by the local air pollution 

control program for administration of permitting activities. 

(4) Eltcept for those emergency powers provided for in 

75-2-402, the board may not delegate to a local air 

pollution control program the authority to control any air 

eon~aa¼nan~ POLLUTANT source that: 

ta) requires the preparation of an environmental impact 

statement in accordance with Title 75, chapter 1, part 2; 

(b) is subject to regulation under the Montana Major 
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Facility Siting Act, as provided in Title 75, chapter 20, or 

(c) has the potential to emit 250 tons per year or more 

of any pollutant subject to regulation under 

including fugitive emissions, unless the 

this chapter, 

autho['ity to 

control the source was delegated to a local air pollution 

control program prior to January 1, 1991. 

(5) If the board finds that the location, character, or 

extent of particular concentrations of population, air 

eo~tami~ant POLLUTANT sources, or geographic, topographic, 

or meteorological considerations or any combination of these 

are such as to make impracticable the maintenance of 

appropriate levels of air quality without an areawide air 

pollution control program, the board may determine the 

boundaries within which the program is necessary and require 

it as the only acceptable alternative to direct state 

administration. 

(6) If the board has reason to believe that any part of 

an air pollution control program in force under this section 

is either inadequate to prevent and control air pollution in 

the jurisdiction to which the program relates or is being 

administered in a manner inconsistent with this chapter, the 

board shall, on notice, conduct a hearing on the matter. 

(7) If, after the hearing, the board determines that 

any part of the program is inadequate to prevent and control 

air pollution in the jurisdiction to which it relates or 
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that it is not accomplishing the purposes of this chapter, 

it shall require that necessary corrective measures be taken 

within a reasonable time, not to exceed 60 days. 

(8) If the jurisdiction fails to take these measures 

within the time required, the department shall administer 

within that jurisdiction all of the provisions of this 

chapter, including the terms contained in any applicable 

board order, that are necessary to correct the deficiencies 

found by the board. The department's control program 

supersedes all municipal or county air pollution laws, 

rules, ordinances, and requirements in the affected 

jurisdiction. The cost of the department's action is a 

charge on the jurisdiction. 

(9) If the board finds that the control of a particular 

air con~aminan~ POLLUTANT source because of its complexity 

or magnitude is beyond the reasonable.capability of the 

local jurisdiction or may be more efficiently and 

economically performed at the state level, it may direct the 

department to assume and retain control over that air 

eentam¼ftant POLLUTANT source. Ne ~ charge may ~ be 

assessed against the jurisdiction ~herefer. Findings made 

under this subsection may be either on the basis of the 

nature of the sources involved or on the basis of their 

relationship to the size of the communities in which they 

are located. 
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(10) A jurisdiction in which the department administers 

all or part of its air pollution control program under 

subsection (8) may, with the approval of the board, 

establish or resume an air pollution control program that 

meets the requirements of subsection (3). 

(11) A municipality or county may administer all or part 

of its air pollution control program in cooperation with one 

or aore municipalities or counties of this state or of other 

states.• 

NEW SECTION. Section 20. Codification instruction. (1) 

[Sections 9 through 13) are intended to be codified as an 

integral part of Title 75, chapter 2, part 2, and the 

provisions of Title 75, chapter 2, part 2, apply to 

[sections 9 through 13]. 

(2) [Section 14] is intended to be codified as an 

integral part of Title 2, chapter 

provisions of Title 2, chapter 15, 

[ section 14 I. 

15, part 21, and the 

part 21, apply to 

( 3 J I Sections 15 through 18] are intended to be 

codified aa an integral part of Title 75, chapter 2, part 1, 

and the provisions of Title 75, chapter 2, part 1, apply to 

(sections 15 through 18]. 

NEW SECTION. Section 21. Saving c1auae. [Sections 5 

through 81 do not affect rights and duties that matured, 

penalties that were incurred, cc proceedings that were begun 
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before [the effective date of sections 5 through BJ. 

NEW SECTION. Section 22. severability. If a part of 

[this act) is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

reaains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 23. Retroactive applicability. 

(l) [Section 12(7)) applies retroactively, within the 

meaning of 1-2-109, to all permits issued by the department 

of health and environmental sciences pursuant to Title 75, 

chapter 2, prior to [the effective date of section 12). 

(2) [Sections 4(2), 9(2) and (3), and 12(6)) apply 

retroactively, within the meaning of 1-2-109, to all 

activities identified in those subsections that are not 

subject to a permit issued by the department of health and 

environmental sciences pursuant to Title 75, chapter 2, as 

of [the effective date of sections 4, 9, and 12). 

HEit SECTION. Section 24. Effective dates. ( l) 

[Sections l, 14 through 18, 20 through 23, and this section) 

are effective on passage and approval. 

(2) [Sections 2 through i~ 12, 13(1) AND (3), and 19) 

are effective October 1, 1993, but the board and department 

may proceed with the rulemaking authori:.ed under [s<>ctions 2 

through r.l 12 1 13(1) AND (3), and 19) upcn passage and 
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1 approval. The effective date of any rules adopted to 

2 implement (sections 2 through ¼3. 12, 13(1) AND (3), and 191 

3 may not be effective before October l, 1993. 

4 (3} [SECTION 13(2}] IS EFFECTIVE JULY l, 1994. 

-End-

-S3- HB 318 




