HOUSE BILL NO. 318
INTRODUCED BY S. RICE, HALLIGAN, FAGG, KEATING
BY REQUEST OF THE DEPARTMENT
OF HEALTH AND ENVIRONMENTAL SCIENCES
IN THE HOUSE

JANUARY 22, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON NATURAL RESOURCES.

FIRST READING.

FEBRUARY 16, 1993 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.

FEBRUARY 17, 1993 PRINTING REPORT.
SECOND READING, DO PASS.
FEBRUARY 18, 1993 ENGROSSING REPORT.

FEBRUARY 19, 1993 THIRD READING, PASSED.
AYES, 88; NOES, 9.

FEBRUARY 22,.1993 TRANSMITTED TO SENATE.

IN THE SENATE

FEBRUARY 22, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON NATURAL RESQURCES.

FIRST READING.

MARCH 30, 1993 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 31, 1993 SECOND READING, CONCURREL IN AS
AMENDED.

APRIL 1, 1993 THIRD READING, CONCURRED IN.

AYES, 35; NOES, 14.
RETURNED TO HOUSE WITH AMENDMENTS.
IN THE HOUSE

APRIL 6, 1993 SECOND READING, AMENDMENTS
CONCURRED IN.



APRIL 12, 1993 THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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OF HEALTH AND ENVIRONMENTAL SCIENCES
A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
LAWS RELATING TO AIR QUALITY; AUTHORIZING THE DEPARTMENT OF
HEALTH AND ENVIROMMENTAL SCIENCES TC ADMINISTER A PROGRAM
FOR THE ISSUANCE AND RENEWAL O©OF AIR QUALITY OPERATING
PERMITS; AMENDING THE CONFIDENTIALITY PROVISIONS RELATING TO
AIR QUALITY; CLARIFYING THE AUTHORITY OF THE DEPARTMENT OF
HEALTH AND ENVIRONMENTAL SCIENCES TO ADMINISTER A PROGRAM
FOR THE ISSUANCE OF AIR QUALITY PERMITS FOR CONSTRUCTION,
INSTALLATION, ALTERATION, OFERATION, OR USE; CLARIFYING THE
AUTHORITY OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES TO COLLECT FEES FOR OPERATING AND CONSTRUCTION
PERMITS; DESIGNATING FEES TO AN ACCOUNT 1IN THE SPECIAL
REVENUE FUND; PROVIDING FOR AN ADMINISTRATIVE CIVIL PENALTY
IN THE CLEAN AIR ACT OF MONTANA; CLARIFYING AND AMENDING THE
CRIMINAL PURISHMENT APPLICABLE TO VIOLATIONS OF AIR QUALITY
STATUTES, RULES, ORDERS, AND PERMITS; CLARIFYING AND
AMENDING THE CIVIL PUNISHMENT APPLICABLE TO VIOLATIONS OF
AIR QUALITY STATUTES, RULES, ORDERS, AND PERMITS; AMENDING
THE PROVISIONS RELATING TO THE ASSESSMENT OF NONCOMPLIANCE

PENALTIES; CREATING THE SMALL BUSINESS COMPLIANCE ASSISTANCE
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ADVISORY COUNCIL; CREATING THE SMALL BUSINESS STATIONARY

SOURCE TECHNICAL AND ENVIRONMENTAL COMPLIANCE ASSISTANCE
PROGRAM WITHIN THE DEPARTMENT OF BEALTH AND ENVIRONMENTAL

SCIENCES; PROVIDING FOR A SMALL BUSINESS STATIONARY SOURCE

REPRESENTATIVE; AMENDING PROVISIONS RELATED TO LOCAL AIR
POLLUTION CONTRQOL PROGRAMS; AMENDING SECTIONS 75-2-103,
75-2-105, 75-2-204, 75-2-211, 75-2-301, 75-2-401, 75-2-412,

75-2-413, AND 75-2-421, MCA; AND PROVIDING EFFECTIVE DATES

AND A RETROACTIVE APPLICABILITY DATE.™

WHEREAS, pursuant to Subchapter V of the federal <Clean

Air Act, 42 U.S8.C. 7661, et seg., the State of Montana may

be authorized by the U.S. Environmental Protection Agency to
administer an operating permit program applicable to certain

sources of air contaminants; and

WHEREAS, if the state fails to obtain authorization Ffor

an operating permit program from the federal government

under the federal Clean Air Act, the program will be

administered within the state by the U.S. Environmental

Protection Agency and the state will be subjected to

sanctions, including the loss of federal air program funding
or highway funding; and

WHEREAS, the Legislature believes that it is in the best
interests of both the citizens and businesses of this state

for the Department of Health and Environmental Sciences to

. INTRO\-I%!E%\%ILL
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seek and obtain authorization from the federal government to
administer an operating permit program pursuant to
Subchapter V of the federal Clean Air Act; and

WHEREAS, to provide the Department of Health and
Environmental Sciences with the statutory authority
necessary to obtain authorization under Subchapter V,
numercus amendments and additions to the Clean Air Act of
Montana are necessary and appropriate, including significant
amendments to existing permitting, fee, and enforcement
autheority and the adoption of new provisions gqoverning the
operating permit program and relating to assistance for

small businesses.

STATEMENT OF INTENT

A statement of intent is provided for this bill because
it extends current rulemaking authority of the board of
health and environmental sciences to adopt rules
implementing a program for the issuance and renewal of air
guality operating permits by the department of health and
environmental sciences and amends several sections of the
Clean Air Act of Mcntana for which the board currently has
rulemaking authority, including the authority to adopt air
guality permit feges to be collected by the department of
health and environmental sciences.

Section 75-2-204 and (section 9) provide the authority
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to the board and department to create and administer an
operating permit program for those sources subject to
Subchapter V of the federal Clean Air Act, and it is the
desire of the legislature that the program be applied only
to those sources covered by the statutory requirements of
Subchapter V. These sections and the amendments contained in
75-2-103({2}) are also intended to clarify the department's
existing authority to implement the provisions of the
federal Clean Air Act relating to hazardous air pollutants,
42 u.s.cC. 7412, as those provisions relate to the
requirements of Subchapter V.

Section 75-2-211 contains amendments that clarify the
authority of the department to continue to administer the
air guality permitting program relating to the construction,
installation, alteration, or use of air contaminant sources.
It is the desire of the legislature that the department
continue this permitting program in conjunction with the
operating permit program under [sections 9 through 11]. This
authority is currently used far conducting various state air
quality permitting programs, as well as for operating
federal permitting programs relating to prevention of
significant deterioration and nonattainment, all of which
are part of the state implementation plan for protecting air
quality. In addition to these programs, the legislature

intends that 75-2-211 serve as the authority needed to meet

_4-
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the requirements of the federal Clean Air Act relating to
the construction, reconstruction, and modification of
sources of hazardous air pollutants, 42 U.S.C. 7412.
[Section 12] contains the department's existing
authority to assess application and annual fees for permits
issued under the Clean Air Act of Montana, Title 75, chapter
2. The placement of this authority in a separate section of
the caode emphasizes its general applicability to all
permitting activities under that chapter. [Section 12(1),
(2), and (3)] contain amendments to the existing fee
authority to ensure that the department will bhe able to
collect fees sufficient to meet the reguirements of
Subchapter V of the federal Clean Air Act. [Section 12(5)]
is intended to provide the department with an alternative to
civil enforcement in addressing the delinguent payment of

fees.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 75-2-103, MCA, is amended to read:

"75-2-103. Definitions. Unless the context requires
otherwise, in this chapter the following definitions apply:

{1) "Advisory council" means the air pollution control
advisory council provided for in 2-15-2106.

(2) “Air contaminant™ means dust, fumes, mist, smoke,

other particulate matter, vapor, gas, odorous substances, or
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any combination thereof, including pollutants requlated

pursuant to section 7412 and Subchapter V of the federal

Clean Air Act, 42 U.S.C. 7401, et seq.

{3) "Air pollution" means the presence in the outdoor
atmosphere of one or more air contaminants in a quantity and
for a duration which that are or tend to be injurious to
human health or welfare, animal or plant life, or property
or would unreasonably interfere with the enjoyment of life,
property, or the conduct of business.

(4) "Board” means the board of health and environmental
sciences provided for in 2-15-2104.

{5) "Pepartment® means the department of health and
environmental sciences provided for in Title 2, chapter 15,
part 21.

{6) "Emission" means a release into the outdoor
atmosphere of air contaminants.

(7) "Person"™ means an individual, a partnership, a
firm, an association, a municipality, a public or private

corporation, the state or a subdivision or agency of the

state, a trust, an estate, an interstate body, the federal

government or an agency of the federal government, or any

other legal entity and includes persons resident in Canada.

{8) "small business stationary source” means a

stationary source that;

(a) is owned or operated by a person who employs 100 or

_.6_
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fewer individuals;

{b) is a small business concern as defined in the Small

Business Act, 15 U.S5.C. 631, et seq.;

(c) is not a major stationary source as defined in

Subchapter V of the federal Clean Air Act, 42 U.S.C. 7661,

et seq.;

(d) emits less than 50 tons per year of a requlated air

contaminant ;

{e) emits less than a total of 75 tons per year of all

requlated air contaminants combined; and

(f) is not excluded from this definition under [section
17¢(331."

Section 2. Section 75-2-105, MCA, is amended to read:

*75-2-105. Confidentiality of records. (1) Records or
other information concerning air contaminant socurces which
that are furnished to or obtained by the board or department
are a matter of public record and open to public use.
However, any information unigue to the owner or operator of
an air contaminant source whieh that would, if disclosed,
reveal methods or processes entitled to protection as trade
secrets shait must be maintained as confidential if so
determined by a court of competent jurisdiction. The owner
or operator shall file a declaratory judgment action to
establish the existence of a trade secret if he the owner or

operator wishes such the information to enjoy confidential
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status. The department shai} must be served in any-such the
action and may intervene as a party therein in the action.
Any A trade secrets secret not intended to be public when
submitted to the board or department sha}i must be submitted

in writing and clearly marked as confidential. However,

emission data and operating permits issued by the department

pursuant to [sections 9 through 11] shait-never may not be

considered confidential for the purposes of this section.
{2} This section does not prevent the use of records or
information by the board or department in compiling or
publishing analyses or summaries relating to the general
condition of the outdoor atmosphere if the analyses or
summaries do not identify an owner or operator or reveal

information otherwise made confidential by this section."

Section 3. Section 75-2-204, MCA, is amended to read:

®"75-2-204. Rules relating to construction,
installation, alteration, operation, or use. The board may
by rule prohibit the construction, installation, alteration,
operation, or use of a machine, equipment, device, or
facility which that it finds may directly or indirectly
cause or contribute to air pollution or whi¢eh that is
intended primarily to prevent or control the emission of air

potinteants contaminants, unless a permit therefor has been

obtained under this part.”

Section 4. section 75-2-211, MCA, is amended to read:

_s_
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"75-2-211. Permits for construction, installation,
alteration, operation, or use. {l1) Phe-department The board

shall by rule provide for the issuance, expiration,

modification, amendment, suspension, revocation, and renewal

of a-permit-issued operating permits as part of an operating

permit program to be administered by the department under

this part chapter.
t2¥y--For--altit--sources-—-of--atr--contaminants--thae—-are
subject--to-—the--provisions-ef-Pitie-V-of-the-federal-8iean
Are-Aet7-42-0:5-€--F4817-et-seqr7;-as-amendedr-the-proviaions
of-this-section-apply-in-addition-te--the—-other--appiicabie
provisiona-of-this-chapters
tay——Fhe-baard-shail-by-rute-require-that-permits-issued
to-—sources——desceibed--in--subsection-—¢2y—-be--gf--timiced
durationy-—but--it-may-not-iimit-the-duration-of-the-permits
beyond-that-required-by-the-federai-Eican-Atr-Acty-42-H:5:€7
7401 7-et-seqr7-aAs-amendeds
tb}--Fhe-board-shaii-by-ruite-provide-for-the-renewai--of
permits—issued-to-che-sourcess
tey--Phe--board-~ahati--by--rute--estabtiah-a-transttien
schedute-for-arr—quatity-permits--heid--by--sources--of--air
contaminants—-subject-—to--the-provisions-cf-subsection-t+24r
Fhe--transittion--schedute--must--specify-—--dates---for---the
expiration-of-the-permitsr-absent-an-apptication-far-renewat

by—--the--asscurcer-—-Phe—-transicion--schedute--may-net-specify

-9
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expiration—-dates--that—-are--eartier--in--time——than-—those
required-by-Pitite-V-of-the-federal-Clean-Air-Ace;-42--U:58~+
F40t7—-—et---segr7--—as--anended:--Fhe--transition--scheduie
estabiished-by-the-board-alsc-applies-to—existing-sources-ef
atr-contaminanta-that-are-subject—-to-the-provisiona-of-Titie
V-of-the-federat-@lean-Air-Acer—42-U+-57€7-74017-et-seg-7——as
anended;-and-thae-do-noe-hold-an-air—quatity-permic-fron-the
department-as—-of-NHovember-27-1992+

¢3%(2) Not later than 180 days before construction,
installation, or alteration begins or as a condition of use
of any machine, equipment, device, or facility whiech that
the board £finds may directly or indirectly cause or
contribute to air pollution or whieh that is intendead
primarily to prevent or control the emission of air
poliucants contaminants, the owner or operator shall file
with the department the appropriate permit application on
forms available from the department.

t4)--Concurrene———-with---the---submittat---of--a--permitc
apptiication-regquired-by-subasction-t3y-and-annuaiiy-for-—the
duration—--of--the--permity-che-appticant-shali-submit-to-ehe
department-a-fee-sufficient-to-cover-the--reassnable——cosea;
both--direet--and--indirects;-of-devetoping-and-administering
the~-permitting-requirements-in-this-chapeer;-—-inetuding--the
reasonabie-costs-of -

tay--reviewing-and-acting-upen-the-appiications

-10-
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fb}——imp}eﬁenténg—and—enfcrcing—ehe—terms-and—condieions
ef-—the-permit-if-the-parmit-is-issued--However;-this-amoune
dees-not-inciude—any-conrt—costa-or-other—-costa--assaciated
with--any--enforcement—-actien--if-the-permit-rs-not-iasued;
the-department-shaii-return-this-portion-of-the-fee--to--the
appiicanes

{c}-—emisnions-and-ambient-ponitoring;

tdy--preparing--—-generaity-—--appticabie--reguiations—-or
guidancer

tey-—modelingr-anaiysis;-and-demenstrationss-and

t€y--preparing-inventories-and-tracking-emissiens:

+54--In-addition-to-the-fee--required-—under--subsection
t+437--the--hoard-may-order-the-ansessment-af-additional-fees
required-to-fund-specific-activivies-of-the-department——that
are---directed--at-—a--particuiar--geegraphic--area—-if--the
iegistature-anthorizes-the-activities-and--appropriates-—the
funds-—for-—the~—-aceivitiesr——including-emissions-or-ambient
monttoringy--modeting-—-analysis-—-or——-demonstrationa;———or
emisstona--inventortes——or--trackingr-Additional-asseasments
may-be-tevied-oniy-on-those-sources-that-are-within--or--are
believed--by—-the--department-to-be-impacting-the-geographic
areaz-Before-the-board-may-require-the-assessmentay—tt-shati
firast-decermine;-after-apportunity-—for--hearingr--that-—-the
accivities-to-be-£funded-are-necessary-for-the-adaintstration

ar-—tmplempentation-—-cf--this--chaptery--that-the-asseasments

-11i-
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appertion-the-required-funding-in-an-equitablte—-manner;--and
cthat--the-—deparement-has-obtained-tegistative-aguthorication
for-the-expenditure-and-the-necessary-appropriations

+63-—-As—-a--condirtion--of--the--continuing--vatidity--of
permits—issued-by-the-department-under—this--part-—-prier--to
Sctober-17-1991;-the-department-may-require-the-permitholder
to-——-pay--an--annuail--fee--suffieient——to--—cover--the--cants
identifted-in-suhseerion—t4y+

t#4——Por-any-extsting-socurce-cf-atr-contaminanta-that-is
subject-to-Pitte-¥V-of-the-federal-Elean-Air-Acty--42--H:5:6%
F46i7--et-seqg:;-as-amended;-and-that-is-not-required-to-hoid
an-air-gualtity permit-fram-the-department-as—-of-—Oceobar—-17
1993+ 7r-~-the-board-may;-as-a-condition-of-continued-operaciony
tfegquire—by-rute-that-the-owner-or-operator-of-the-source—pay
the-annuai-fee-previded-£for-in-subsection—-t4}---Hothing——in
this—-subsection-may-be-construed-as-atlowing-the-deparement
to-charge-any-source-—-of--air--contaminants-—-more-—-thar--one
annuat-fee-that-is-designed-to-cover-the-costs-tdentified-in
subsection-{té4y<

18y-—~Phe--fees--coliected--by-the-department-pursuant-te
this—section-must-be-deposited-in-the-state-speciati--revenune
Eund-to-be~appropriated-hy-bhe-iegiaiature-to-the—depurtnene
for--the--development--and--admintatratiton-of-the-permireing
requirementa-in-this-chapters

t9)--ta)-The-department-shaii-give-written-nottce-eof-the

-12-
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amount-of-the—fee-to-be-—assessed--and--the-—basis——for--the
departmentis--fee-—assessment-under-this-section-to-the-owner
or-operator-cf-the-atr-—contaninant--socurce--—-Fhe--owner—-or
operator—--may——appeai-the-deparcmentis-fee-assessment-eo-the
board-within-28-days-afeer-receipt-of-the-written-noticer

tby—-An-appeai-must—be-based-upon--the--atteqation——-that
the--fee-assea:ment—is-erroneous-oe—exceasi;er-nn—appen}-may
not-pe-based-oniy-on-the-amount-af-the-fee-schedure—-adopted
by-the-beard~

tey——if--any-part-of-the-fee-assessment-is-not-appeateds;
it-must-be-paid-to-the-department-upon-receipt-of-the-notice
in-subaection-{93ta~

tdy—~Phe--contested--case--provisions--of--the--—-Montana
Administrative—-Procednre--Act--previded--for—-—in--Pitie—-2+
chapter-—47-apply-to-any—hearing-before-the-board-under—this
subsestion-+t93+

{3) The permit program administered by the department

pursuant to this section must include the following:

{(a) requirements and procedures for permit

applications, including standard application forms;

(b} requirements and procedures for submittal of

information necessary to determine the location, quantity,

and type of emissions;

{¢) procedures for public notice and opportunity for

comment or public hearing, as appropriate;
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(d) procedures for providing notice and an opportunity

for comment to contiguous states and federal agencies, as

appropriate;

{e) requirements for inspection, monitoring,

crecordkeeping, and reporting;

{f) procedures for the transfer of permits;

{9) requirements and procedures Eor suspension,

modification, and revocation of permits by the department;

{h) requirements and procedures for appropriate

emission limitations and other reguirements, including

enforceable measures necessary to ensure compliance with

those limitations and requirements;:

(i) requirements and procedures for permit modification

and amendment; and

{3} requirements and procedures for issuing a single

permit authorizing emissions from similar operations at

multiple temporary locations, which permit may include

conditions necessary to ensure compliance with the

requirements of this chapter at all authorized locations and

a requirement that the owner or operator notify the

department in advance of each change in location.

+¥83(4) Nothing-in-this This section shai} does not
restrict the board's authority to adopt regulations
providing for a single air quality permit system.

t1:3(5) The department may, for good cause shown, waive

-14-
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or shorten the time required for filing the appropriate
applications.

+¥2¥(6) The department shall require that applications
for permits be accompanied by any plans, specifications, and
other information it considers necessary.

+334(7) An application is not considered filed wuntil

the applicant has submitted all fees required under [section

12] and all information and completed ai} application forms

required by pursuant to subsections (2), (3), and (6}

through-+7}-and-+124, Hewever;-if If the department fails to
notify the applicant in writing within 30 days after the
purported filing of an application that the application is
incomplete and fails to list the reasons why the apﬁlication
is considered incomplete, the application is considered
filed as of the date of the purported filing.

ti43(8) (a) Where If an application for a permit
requires the eompiiacion preparation of an environmental
impact statement under the Montana Environmental Policy Act,

Title 75, chapter 1, parts 1 through 3, the department shall

notify the applicant in writing of the approval or denial of
the application within:

(i) 180 days of after the department's receipt of a

filed application, as defined provided 1in subsection
t333(7), if the department prepares the environmental impact

statement; or

_15_
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{ii) within 30 days after issuance of the final
environmental impact Statement by the lead agency if a state
agency other than the department has been designated by the
governor as lead agency for preparation of the environmental
impact statement.

{(b) Hewevery-where If an application does not reguire
the ecompilatieon preparation of an environmental impact
statement, the department shall notify the applicant in
writing within 60 days of-the after its receipt of a Ffiled
application, as d&efined provided in subsection t333(7), of
the its approval cor denial of the application. Notification
of approval or denial may' be served personally or by
registered-or certified mail on the applicant or hiés the
applicant's agent.

(c) Failure by the department to act in a timely manner

does not constitute approval or denial of the application.

t353(9} When the department approves or denies the
application for a permit under this section, a person who is
jointly or severally adversely affected by the department's

decision may request; a hearing before the board, The

request for hearing must be filed within 15 days after the

department renders its decisiony-upen and must include an

affidavit setting forth the grounds therefor;--a-—hearing

before-—the--boards for the reguest. A-hearing-shali-be-heid

under-the-provisions—of—-the-Montana-Administrative—-Procedure

_16__
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Aet: The contested case provisions of the Montana

Administrative Procedure Act, Title 2, chapter 4, part 6,

apply to a hearing before the hoard under this subsection.

¢¥6¥(10) The department’'s decision on the application is

not final unless 15 days have elapsed from the date of the

decision and there 1is no request for a hearing under this
section. The filing of a request for a hearing postpones the
effective date of the department's decision until the
conclusion of the hearing and issuance of a final decision

by the beoard.”

Section 5. Section 75-2-401, MCA, is amended to read:

=75-2-401. Enforcement - notice - order for

corrective action -- administrative penalty. (1) When the

department believes that a violation of this chapter, a rule
made adopted wunder this chapter, or a condition or
limitation imposed by a permit issued pursuant to this
chapter has occurred, it may cause written notice to be
served perscnally or by registered-or certified mail on the

alleged violator or his the violator's agent. The notice

shatt must specify the provision of this chapter, or the
rule, or the permit condition or limitation alleged to be
violated and the facts alleged to constitute a vicolation,
The notice and may include an order to take necessary
corrective action within a reasonable period of time stated

in the order or an order to pay an administrative penalty,
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or both, The order becomes final unless, within 30 days
after the notice is received, the person named requests in
writing a hearing before the board. On receipt of the
request, the board shall schedule a hearing.

(2) 1f, after a hearing held under subsection (1)} ef
thia-seetian, the board finds that violations have occurred,
it shall either-affirm-or-modify-an-order-previcusiy-issued
or issue an appropriate order for the prevention, abatement,
or control of the emissions involved or for the taking of
other corrective action it-censiders-mppropriate Or_assess

an administrative penalty, or both. An As appropriate, an

order issued as part of a notice or after a hearing may
prescribe the date by which the violation shall must cease;
and--may--preseribe time 1limits for particular action in
preventing, abating, or controlling the emissions; or the

date by which the administrative penalty must be paid. If,

after a hearing on an order contained in a notice, the board

finds that me a wviolation has not occurred or 1is not

occurring, it shall rescind the order.

{3) {a) An action initiated under this section may

include an administrative civil penalty of not more than

$10,000 for each day of each viglation, not to exceed a

total of $80,000. If an order issued by the board under this

section requires the payment of an administrative civil

penalty, the board shall state findings and conclusions
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describing the basis for its penalty assessment.

(b) Administrative penalties collected under this

section must be depcsited im the state general fund.

{c) Penalties imposed by an administrative order under

this section may not be assessed for any day of violation

that occurred more than 12 months prior to the issuance of

the initial notice and order by the department under

subsection (1l}).

{d} In determining the amount of penalty to be assessed

for an alleged violation under this section, the department

or board, as appropriate, shall consider:

(i) the gravity of the viclation;

{ii) whether the amount of the penalty serves as a

deterrent relative to the alleged violator's ability to pay;

{iii) the economic benefit or savings, if any, to the

alleged violator as a result of noncompliance; and

{iv) other matters as justice may require.

{(4) The contested case provisions of the Montana

Administrative Procedure Act, Title 2, chapter 4, part 6,

apply to a hearing conducted under this section.

+3¥(5) Instead of issuing the order provided for in
subsection (1), the department may either:

{a) require that the alleged violators appear before
the board for a hearing at a time and place specified in the

notice and answer the charges coamplained of; or
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{b) initiate action under 75-2-412 or 75-2-4113.

+43({6) This chapter does not prevent the board or
department from making efforts to obtain voluntary
compliance through warning, conference, or any other
appropriate means.

+5¥(7) 1In connection with a hearing held wunder this
section, the board may and on application by a party shall
compel the attendance of witnesses and the production of

evidence on behalf of the parties."

Section B. section 75-2-412, MCA, is amended to read:

“75-2-412. Criminal penalties —— injunction preserved.
tiy-A-person-whe-viciates-this-ehapter-or-a-rutey-order;——or
permibt--made--or-—issped--under-~:t;-other-than-735-2-ip5y-t=
guitty-of-an-cffense-and-subject-+o-a--fine--not—-to--exceed
$170807-——Bach--day--of--viotation-—ecnstibtutes——a--separate
offenses

t2y-—A-person-whe-wilifuiiy-violates-35-2-105-¢s—~guitey
of---an--offense--and--subject-—-to--a--fine--pot--to--exceed

937600+ (1) A person is quilty of an offense under this

section if that person knowingly:

(a} violates a provision of this chapter or a rule,

order, or permit made or issued under this chapter:

(b) makes a false statement, representation, or

certification on a form required under this chapter or in a

notice or report required by a permit under this chapter; or

-20~-
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{c) renders inaccurate a monitoring device or method

required under this chapter.

{2) A person guilty of an offense under subsection (1)

is subject to a fine of not more than $10,000 per viglation

or imprisonment for a period not to exceed 3 vears, or both.

Each day of each viclation constitutes a separate violation.

(3) Fines collected under this section, except thoae

fineg collected in-a-juskicels-ceurty by an approved local

air pollution control program, shatt must be deposited te in

the state general fund.

{4) Action under this section is not a bar to
enforcement of this chapter or of a rule, order, or permit
made or issued under it by injunction or other appropriate

civil or administrative remedy. The department may institute

and maintain in the name of the state any enforcement
proceedings.”
Section 7. section 75-2-413, MCA, is amended to read:
*75~-2-413. Civil penalties -- ocut-of-state litigants —-

effect of action -- presumption of continuing viglation. (1)

Any A person who violates any provision of this chapter, a

or-any rule enforeed-thereunder adopted under this chapter,

or any order or permit made or issued pursuvant-thereto-and
after-notice-thereof-has-been-given-by-the-department--shaii

be under this chapter is subject to a civil penalty not to

exceed $10,000 per violation. BEach day of each vioclation
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shati--conseitute constitutes a separate violation. The
department may institute and maintain in the name of the
state any enforcement proceedings hereunder under this
section. Upon request of the department, the attorney
general or the county attorney of the county of violation
shall petition the district court to impose, assess, and
recover the civil penalty. The civil penalty is in lieu of
the criminal penalty provided for in 75-2-412.

(2) ({a) Action wunder subsection (1) ef-this—seetion is
not a bar to enforcement ¢f this chapter or of a rule,
order, or permit made or issued under it by injunction or
other appropriate civil remedies,

(b) An action under subsection (1) or to enforce this
chapter or a rule, order, or permit made cor issued under it
may be brought in the district court of any county where a
violation occurs or is threatened if the defendant cannot be

located in Montana.

(3) If the department has notified a person of a

violation under 75-2-401 and if the department makes a prima

facie showing that the conduct or events giving rise to the

violation are likely to have continued or recurred past the

date of notice, the days of vioclation are presumed to

include the date of the notice and every day after the

notice until the person establishes that continuous

compliance has been achieved. This presumption may be
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overcome to the extent the person can prove by a

preponderance of evidence that there were intervening days

when a violation did not occur or that the violation was not

continuing in nature.

(4) Moneys Money collected hereunder-shatit under this
section must be deposited in the state general fund. This

subsection does not apply to money collected by an approved

local air pollution control program.”

Section B. section 75-2-421, MCA, is amended to read:

=75-2-421. Persons subject tc noncompliance penalties
—— exemptions. (1) Except as provided in subsection (2), the
department sha¥} may assess and collect a noncompliance
penalty from any person who Oowns Or operates:

(a) a stationary soutce {other than a primary
nonferrous smelter whieh that has received a nonferrous
smelter order under 42 U.S.C. 7419) which that is not in
compliance with any emission limitation specified in an
order of the board, emission standard, or compliance
schedule under the state implementation plan approved by the
federal environmental protection agency;

(b) a stationary source whieh that is not in compliance
with an emission limitation, emission standard, standard of

performance, or other requirement under this chapter or 42

U.S.C. 7411, or-42-B+8:€s 7412, 7477, or 7603: er

{c) a stationary source that is not in compliance with
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any other requirement under this chapter or any requirement

of Subchapter V of the federal Clean Air Act, 42 U.S5.C.

7661, et seq.; or

tey{d) any source referred to in subsections (l)(a), er
(1)(b), or (1){c) which that has been granted an exemption,
extension, or suspension under subsection (2) or whiech that
is covered by a compliance order, or a primary nonferrous
smelter whieh that has received a primary nonferrous smelter
order under 42 U.S8.C. 7419, if sueh that source is not in
compliance with any interim emission contrel reguirement or
schedule of compliance under such the extension, order, or
suspension,

(2) Notwithstanding the requirements of subsection (1),
the department may, after notice and opportunity for a
public hearing, exempt any source from the requirements of
75-2-421 through 75-2-429 with respect to a particular
instance of noncompliance which that:

{a}) the department finds is de minimus in nature and in
duration;

(b) is caused by conditions beyond the reasonable
control of the source and is of no demonstrable advantage to
the source; or

{c) is exempt under 42 U.S5.C. 7420(a)(2){B) of the
federal Clean Air Act.

(3) Any person who is jointly or severally adversely
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affected by the department's decision may request, within 15
days after the department renders its decision, upon
affidavit setting forth the grounds therefor for it, a
hearing before the board. A hearing shat* must be heid under
the provisions of the Montana Administrative Procedure Act,

Title 2, chapter 4, part 6."

NEW SECTION. Section 9. oOperating permit program --—
exemptions — general requirements -- duration. (1) The
board shall provide by rule for the issuance, expiration,
modification, amendment, suspension, revocation, and renewal
of operating permits as part of an operating permit program
to be administered by the department under this chapter.

{2) This section applies to all sources of air
contaminants that are subject to the provisions of
Subchapter V of the feder;l Clean Air Act, 42 U.S.C. 7661,
et seq.

{}) A person may not violate any requirement of an
operating permit issued under [section 10} and this section
or operate any source required to have a permit under this
section without having complied with the requirements of the
operating permit program administered by the department
pursuant to [sections 10 and il) and this section.

{4) The board may by rule provide for the exemption of
one or more source categories, in whole or in part, from all

or part of the requirements of this section if the board
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determines that compliance with the requirements of this
section is impracticable, infeasible, or unnecessarily
burdensome for the sources. The board may premise this
determination upon a similar determination by the
appropriate federal agency acting pursuant to the federal
Clean Air Act, 42 U.S.C. 7401, et seq.

(5) The board may by rule provide for general operating
permits covering numerous similar sources.

{(6) An operating permit issued by the department under
{section 10] and this section is effective for a period not
to exceed S5 years and may be renewed.

(7) The operating permit program administered by the
department pursuant to this section must include the
following:

(a} reqguirements and procedures for permit and renewal
applications, including standard application forms and
criteria for evaluating application completeness and the
need for additional information after a completeness
determination has been made;

{b) requirements and procedures for submittal of
information necessary to determine the location, quantity,
and type of emissions;

(c)} procedures for public notice and opportunity for
comment or public hearing, as appropriate;

{d) procedures for providing notice and an opportunity
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for comment to contiguous states and federal agencies, as
appropriate;

{e}) regquirements for inspection, monitering,
recordkeeping, compliance certification, and reporting;

(f} deadlines for submitting permit applications and
compliance plans that are not later than 12 months after the
source becomes subject to the operating permit requirement;

(g) deadlines for submitting permit renewal
applications that are not later than 6 months before
expiration of the existing operating permit;

{h} requirements for compliance plans that must be
submitted with permit and renewal applications, including
schedules of compliance and progress reports;

(i) requirements and ﬁrocedures for periodic
certification of source compliance with permit reguirements,
including the prompt reporting of any deviations from permit
requirements;

{j) requirements for submission of any plans,
specifications, or other information that the department
considers necessary under this section;

{k} conditions and procedures for: the transfer of
operating permits;

(1) requirements and procedures for suspension,
modification, amendment, and revocation of permits by the

department for cause, including the modification or
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amendment of permits before renewal or termination to
incorporate applicable limitations or requirements effective
after permit issuance;

(m) requirements and procedures for incerporating into
permits and permit renewals all applicable emission
limitations and other réquirements. including enforceable
measures necessary to ensure compliance with those
limitations and reguirements;

{n) requirements and procedures for permit modification
and amendment;

{o) procedures for tracking activities conducted under
general permits;

{p) requirements and procedures for issuing a single
operating permit authorizing emissions from similar
operations at multiple temporary locations, which permit may
include conditions necessary tc ensure compliance with the
requirements of this chapter at all authorized lccations and
a requirement that the owner or operator notify the
department in advance of each change iﬁ location;

{q}) requirements and procedures for allowing changes
within a permitted facility without requiring a permit
amendment if the changes are not prohibited under this
chapter and do not exceed the emissions allowable under the
permit; and

(r) other requirements necessary for the department to
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obtain the authorization to administer an operating permit

program under the provisions of Subchapter V of the federal

Clean Air Act.

NEW SECTION. Section 10. Ppermits for operation ——
application completeness - action by department --
application shield —— review by board. (1) An application
for an operating permit or renewal is not considered filed
until the department has determined that it is complete. An
application 1is complete if all fees required under (section
12] and all information and completed application Fforms
required under [section 9] have been submitted. A complete
application must contain all of the information required for
the department to begin processing the application. 1I1f the
department fails to notify the applicant in writing within
60 days after submittal of an application that the
application is incomplete and fails to list the reasons why
the application is considered incomplete, the application is
considered filed on the date of the department's receipt of
the application. The department may request additional
information after a completeness determination has been
made.

(2) Except as provided in  subsection (3, the
department  shall, consistent with the procedures established
under [section 9], approve or disapprove a complete

application for an operating permit or renewal and shall
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issue or. deny the permit or renewal within 18 months after
the date of filing. Failure of the department to act in a
timely manner does not constitute approval or denial of the
application.

(3) The board may by rule provide for a transition
schedule for both the submittal to the department of initial
applications for operating permits by existing sources and
action by the department on these initial permit
applications. The board may require that one-third of all
operating permit applications required for existing sources
be submitted within the first calendar year after the
adoption of rules implementing an operating permit program
under [section 9). Any transition schedule for action by the
department must ensure that all permit applications reguired
under [section 9] and this subsection for existing sources
will be acted upon by the department before November 15,
1997.

{4) 1f an applicant submits a timely and complete
application for an operating permit, the applicant's failure
to hold a valid operating permit is not a wviolation of
{section 9]. 1If an applicant submits a timely and complete
application for an operating permit renewal, the expiration
of the applicant's existing operating permit 1is not a
violation of {section 9]. The applicant is not entitled to

the protection of this subsection if the delay in final
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action by the department on the application results from the
applicant's failure to submit in a timely manner information
requested by the department to process the application.

(5) Except as provided in subsection (B), if the
department approves or denies an application for an
operating permit or the renewal, modification, or amendment
of a permit under [section 9] and this section, any person
that participated in the public comment process required
under [section 9 (7)] may request a hearing before the
board. The request for hearing must be filed within 30 days
after the department renders its decision and must include
an affidavit setting forth the grounds for the request. The
contested case provisions of the Montana Administrative
Procedure Act, Title 2, chapter 4, part 6, apply to a
hearing before the board under this subsection.

(6) Except as provided in subsection {8), the
department's decision on any application is not Final until
30 days have elapsed from the date of the decision and there
is no request for a hearing under this section. The £filing
of a request for hearing postpones the effective date of the
department's decision until the conclusion of the hearing
and issuance of a final decision by the board.

(7) The requirements of subsections (5) and (6) apply
to any action initiated by the department to suspend,

revoke, modify, or amend an operating permit issued under
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this section.

(8) The denial by the department of an application
under [section 9] and this section is not subject to review
by the board or judicial review if the basis for denial is
the written objection of the appropriate federal agency
acting pursuant to the Ffederal Clean Air Act, 42 U.S5.C.
7401, et seq.

{9) Compliance with an operating permit granted or
renewed under [section 9] and this section is considered to
be in compijance with the requirements of this chapter only
if the permit expressly includes those requirements or an
express determination that those requirements are not
applicable. This subsection does not apply tc general

permits provided for under [section 9].

NEW SECTION. Section 11. permits for operation --
limitations. {Sections 9 and 10) may not be construed to:

(1) affect the department's issuance of a permit for
the construction, installation, alteration, or use of a
source of air contaminants pursuant to 75-2-211 or 75-2-215;

(2} restrict the board's authority to adopt regulations
providing for a single air guality permit system; or

{3y affect permits, allowances, phase II compliance
schedules, or other acid rain provisions under Subchapter IV

of the federal Clean Air Act, 42 U.S5.C. 7651, et seq.

NEW SECTION. Section 12. Fees -- special assessments
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-= late payment assessments. (1) Concurrent with the
submittal of a permit application required under this
chapter and annually for the duration of the permit, the
applicant shall submit to the department a fee sufficient to
cover the reasonable costs, direct and indirect, of
develeping and administering the permitting reguirements in
this chapter, including:

(a) reviewing and acting upon the application;

{b) implementing and enforcing the terms and conditions
of the permit. This amount does not include any court ¢osts
or other costs associated with an enforcement action. If the
permit is not issued, the department shall return this
portion of the fee to the applicant.

{c} emissions and ambient menitoring;

(d) preparing generally applicable requlations or
guidance;

{e) modeling, analysis, and demonstrations;

(f) preparing inventories and tracking emissions;

(g) providing support to sources under the small
business stationary source technical and environmental
compliance assistance program; and

(k) all other costs required to be recovered pursuant
to Subchapter V of the federal Clean Air Act, 42 U.S.C.

7661, et seq.

{2} In recovering the costs described in subsection
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{1}, the department may assess fees for emissions of air
contaminants regulated under this chapter, including but not
limited to volatile organic compounds, each air contaminant
regulated under section 7411 or 7412 of the federal Clean
Rir Act, 42 U.S.C. 7401, et seq., and each air contaminant
subject to a national primary ambient air quality standard.

{3) The board shall by rule provide for the annual
adjustment of all fees assessed for operating permit
applications under {sections 9 and 10] to account for
changes to the consumer price index, as required by
Subchapter Vv of the federal Clean Air Act.

(4) 1In addition to the fee required under subsection
(1), the board may order the assessment of additional fees
required to fund specific activities of the department that
are directed at a particular geographic area if the
legislature authorizes the activities and appropriates funds
for the activities,

including emissions or ambient

monitoring, modeling analysis or demonstrations, or
emisgions inventories or tracking. Additional assessments
may be levied only on those sources that are within or are
believed by the department to be impacting the geographic
area. Before the board may require the fees, it shall first
determine, after oppertunity for hearing, that the
activities to be funded are necessary for the administration

or implementation of this chapter, that the assessments
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apportion the reqguired funding in an equitable manner, and
that the department has obtained the necessary
appropriation. The contested case provisions of the Montana
Administrative Procedure Act, Title 2, chapter 4, part 6,
apply to a hearing before the board under this subsection.

(5} ({a) If the applicant or permitholder fails to pay
in a timely manner a fee required under subsection (1), in
addition to the fee, the department may:

(i) impose a penalty of not more than 50% of the fee,
plus interest on the required fee computed at the rate
contained in 15-31-510(3); or

{ii) revoke the permit consistent with those procedures
established under this chapter for permit revocation,

{b) Within 1 year of revocation, the department may
reissue the revoked permit after the applicant or
permitholder has paid all ocutstanding fees required under
subsections (1} and (4), including all ©penalties and
interest provided for under this subsectien (5). In
reissuing the revoked permit, the department may modify the
terms and conditions of the permit as necessary to account
for changes in air gquality 6ccurring since revocation,

(6) The board may by rule allow the reducticn of a fee
required under this section for an operating permit or
permit renewal to account for the financial resources of a

category of small business stationary socurces.
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(7) As a condition of the continuing validity of an
operating permit issued by the department under this chapter
prior to October 1, 1993, the board may by rule require the
permitholder to pay the fees under subsections (1) and (4).

(8) For an existing source of air contaminants that is
subject to Subchapter V of the federal Clean Air Act and
that is not required to hold an air quality permit from the’
department as of October 1, 1993, the board may, as a
condition of continued operation, require by rule that the
owner oOr ‘operator of the source pay the fees ungder
subsections (1) and (4).

{9) (a) The department shall give written notice of the
fee to be assessed and the basis for the department's fee
asgsessment under this section to the owner or operator of
the air contaminant source. The owner or operator may appeal
the department's fee assessment to the board within 20 days
after receipt of the written notice.

(b) An appeal must be based upon the allegation that
the fee assessment is erroneous or excessive. An appeal may
not be based on the amount of the fee contained in the
schedule adopted by the board.

{c) If any part of the fee assessment is not appealed,
it must be paid to the department upon receipt of the notice
required in subsection (9)(a).

(d) The contested case provisions of the Montaha
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Administrative Procedure Act, Title 2, chapter 4, part &,
apply to a hearing before the board under this subsection
{9).

{10) The department may not charge more than one fee
annually to a source of air contaminants for the costs
identified in subsection.{1),

NEW SECTION. Section 13. Deposit of air quality
permitting fees. All money collected by the department
pursuant to [section 12] must be deposited in an account in
the state special revenue fund to be appropriated by the
legislature to the department for the development and
administration of the permitting requirements of this

chapter.

NEW SECTION. Section 14. sasall business compliance
assistance advisory council. (1) There is a small business
compliance assistance advisory council.

(2) The council consiaste of seven members, as follows:

{a}) two members that are not owners or representatives
of owners of small business stationary sources, appointed by
the governor to repreaent the general public:

{b) four members that are owners of small business
stationary sources and who are not legislators, one to be
appointed by the majority and minority leadership of the
house of representatives and one to be appointed by the

majority and minority leadership of the senate; and
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{c) one member that is a representative of the
department of health and environmental sciences, appointed
by the director of that department.

(3) Appointed members shall serve for terms of 3 years.

(4) The provisions of 2-15-122(5) through (8} apply to
the council and its members.

NEW SECTION. Section 15. small business compliance
assistance advisory council -- duties -- secretary -—-
meetings. (1) The small business compliance assistance
advisory council, established in [section 14}, shall:

(a) render advisory opinions concerning the
effectiveness of the small business stationary source
technical and environmental c¢ompliance assistance program
administered by the department;

{b) make periodic reports to the appropriate federal
agency concerning the compliance of the small business
stationary source technical and environmental compliance
assistance program with the requirements of the federal
Clean Air Act, 42 U.S.C. 7401, et seq.;

(c} review information for small business stationary
sources to ensure that the information is understandable by
the lay person and recommend changes to make the information
understandable;

(d) consult with the small business stationary source

representative provided for in [section 18] regarding
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problems faced by small business stationary sources
concerning the implementation and application of the
requirements of this chapter; and

{e) perform other duties necessary to meet the
requirements of the federal Clean Air Act.

{2) The council shall elect a presiding officer from
among its membership.

{3) The secretary of the council must be an employee of
the department assigned to the small business stationary
source technical and environmental compliance assistance
program, The secretary shall keep all records of meetings
and actions taken by the council and is responsible for the
development and dissemination of any reports and advisory
opinions of the council.

(4} The council shall hold at least one regular meeting
each calendar year and keep a summary record of its
proceedings that is open to the public for inspection,
Special meetings may be called by the presiding officer or a
majority of the council members. The secretary shall provide
advance notice of the time and place for meetings to each
member of the council,

NEW SECTIoN. Section 16. Small buysiness stationary
source technical and environmental compliance assistance
program -— duties. (1) The department shall establish a

small business stationary source technical and environmental
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compliance assistance program.

(2) The program shall:

(a) provide information to small business stationary
sources on compliance methods and technologies, pollution
prevention, and accidental release detection and prevention;

{b) assist small business stationary sources in
determining applicable requirements under this chapter and
in receiving permits in a timely and efficient manner;

(c) provide small business stationary sources timely
notice of their rights and cbligations under this chapter:

(d) provide information to small business stationary
sources regarding the availability of audit services that
are useful for determining compliance status with the
requirements of this chapter; and ‘

{e) perform other duties as may be necessary to meet
the requirements cof the federal Clean Air Act, 42 U.S.C.

7401, et seq.

NEW SECTION. Section 17. smaii business stationary
sources -- exceptions -- waivers. (1) Upon petition, the
department may designate a source to be a small business
stationary source for purposes of receiving assistance from
the small business stationary source technical and
environmental compliance assistance program if the
stationary source does not emit more than 100 tons per year

of all regulated air contaminants and:
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{a) is a major stationary source as defined in
Subchapter Vv of the federal Clean Air Act, 42 U.S.C. 7661,
et seq.;

(b) emits 50 tons or more per year of a regulated air
contaminant; or

{¢) emits more than 75 tons per year of all regulated
air contaminants.

{(2) After notice and an opportunity for public comment,
the department may grant a petition submitted under
gubsection (1) upon finding that the source of air
contaminants does not have sufficient technical and
financial capabilities to meet the requirements of this
chapter without the assistance of the small business
stationary source technical and environmental compliance
assistance program.

{3) After notice and opportunity Efor public comment,
the department may exclude from the definition of small
business stationary source in 75-2-103 a category or
subcategory of sources that the department determines to
have sufficient technical and financial capabilities to meet
the requirements of this chapter without the assistance of
the small business stationary source technical and
environmental compliance assistance program. The department
may make this determination only after consulting with the

appropriate federal agencies under Subchapter V of the
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federal Clean Air Act.

NEW _SECTION. Section 1B. Small business stationary
source representative -- duties. (1) The department shall
establish a small business stationary source representative
position that is not located in the department or subject to
the direct supervision of the department.

(2) The small business stationary source representative
shall represent the interests of small business stationary
sources before the department and other appropriate local,
state, and federal agencies concerning the implementation
and application of the requirements of this chapter. 1In
addition, the representative shall provide assistance to
small business stationary sources in meeting the
requirements of this chapter. 1In carrying out these
activities, the representative shall:

(a) monitor the activities of the small business
stationary source technical and environmental compliance
assistance program;

(b) review and provide comments and recommendations to
the department, local air pollution contrecl programs, and
the appropriate federal agencies regarding the development
and implementation of regulations pertaining to air quality
that impact small business stationary sources:

{c) facilitate and promote the participation of small

business stationary sources in the development of new
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regulations pertaining to air quality that impact small
business staticnary sources;

(d) assist in the preparation and dissemination of
reports and other information regarding the applicability of
the reguirements of this chapter to small business
stationary sources;

{e) assist in the preparation of guideline documents by
the small business stationary source technical and
environmental compliance assistance program to ensure that
these documents are readily wunderstandable by the lay
person;

(f} assist small business stationary sources and their
trade associations to encourage voluntary compliance with
the reguirements of this chapter;

(g) cooperate with appropriate local, state, and
federal agencies and private sector financial linstitutions
to assist small business stationary sources in locating
financial assistance necessary for compliance with the
requirements of this chapter;

{h) consult with the small business compliance
assistance advisory council regarding problems faced by
small business stationary sources concerning the
implementation and application of the requirements of this
chapter; and

(i) perform other duties as may be necessary to meet
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the requirements of the federal Clean Air Act, 42 U.S.C.

7401, et seq.

Section 19. section 75-2-301, MCA, is amended to read:

"75-2-301. Local air polluticn control programs. (1)
After public hearing, a municipality or county may establish
and administer a local air pollution contreol program if the
program is consistent with this chapter and is approved by
the board.

{2) 1t a local air pollution control program
established by a county encompasses all or part of a
municipality, the county and each municipality shall approve
the program in accordance with subsection (1).

{3) Except as provided in subsection (4), the board by
order may approve a local air pollution control program
that:

(a) provides by ordinance or local law for requirements
compatible with, more stringent than, or more extensive than
those imposed by 75-2-203, 75-2-204, 75-2-211, 75-2-212,

75-2-215, [sections 9 through 11], and 75-2-402, and rules

adopted under these sections;

(b) provides for the enforcement of requirements
established under subsection (3)(a) by appropriate
administrative and judicial processes; and

{c) provides for administrative organization, staff,

financial resources, and other resources necessary to
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effectively and efficiently carry out the program. As part
of meeting these requirements, a local air pollution control
program may administer the permit fee provisions of 35-2-2i1%
[section 12). The permit fees collected by a local air
pollution control program must be deposited in a county
special revenue fund to be used by the local air pollution
control program for admihistration of permitting activities,

{4) Except for those emergency powers provided for 1in
75-2-402, the board may not delegate to a local air
pollution control program the authority to control any air
contaminant source that:

{a) requires the preparation of an environmental impact
statement in accordance with Title 75, chapter 1, part 2;

(b) is subject to regulation under the Montana Major
Facility Siting Act, as provided in Title 75, chapter 20; or

{c}) has the potential to emit 250 tons per year or more
of any pollutant subject to regulation under this chapter,
including fugitive emissions, wunless the authority to
contrel the source was delegated to a local air pollution
control program prior to January 1, 1891.

{5y 1If the board finds that the location, character, or
extent of particular concentrations of population, air
contaminant sources, or geographic, topographic, or
meteorolegical considerations or any combination of these

are such as to make impracticable the maintenance of
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appropriate levels of air quality without an areawide air
pollution control program, the beoard may determine the
boundaries within which the program is necessary and require
it as the only acceptable alternative to direct state
administration.

{6) If the board has reason to believe that any part of
an air pollution control program in force under this section
is either inadequate to prevent and control air pollution in
the jurisdiction te¢ which the program relates or is being
administered in a manner inconsistent with this chapter, the
board shall, on notice, conduct a hearing on the matter.

(7} 1f, after the hearing, the board determines that
any part of the program is inadeguate to prevent and control
air pollution in the jurisdiction to which it relates or
that it is not accomplishing the purposes of this chapter,
it shall require that necessary corrective measures be taken
within a reasonable time, not to exceed 60 days.

(8) If the Jjurisdiction fails to take these measures
within the time required, the department shall administer
within that jurisdiction all of the provisions of this
chapter, including the terms contained in any applicable
board order, that are necessary to correct the deficiencies
found by the board. The department's control program
supersedes all municipal or county air pollution laws,

rules, ordinances, and requirements in the affected
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jurisdiction. The c¢cost of the department's acticon is a
charge on fhe jurisdiction.

{9) If the board finds that the control of a particular
air contaminant source because of its complexitcy or
magnitude is beyond the reasonable capability of the local
jurisdiction or may be more efficiently and economically
performed at the state level, it may direct the department
to assume and retain control over that air contaminant
source. Ne A charge may pot be assessed against the
jurisdiction therefor. Findings made under this subsection
may be either on the basis of the nature of the sources
involved or on the basis of their relationship to the size
of the communities in which they are located.

{10) A jurisdiction in which the department administers
all or part of its air pollution control program under
subsection (8) may, with the approval of the beoard,
establish or resume an air pollution control program that
meets the requirements of subsgection (3).

{11) A municipality or county may administer all or part
of its air pollution control program in cooperation with one
or more municipalities or counties of this state or of other

states."

NEW SECTION. Section 20. Codification instruction. (1)
[Sections 9 through 13] are intended to be codified as an

integral part of Title 75, chapter 2, part 2, and the
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provisions of Title 75, chapter 2, part 2, apply to
[sections 9 through 13].

{2) [Section 14) is intended to be codified as an
integral part of Title 2, chapter 1%, part 21, and the
provisions of Title 2, chapter 115, part 21, apply Lo
[section la}.

(3) [Sections i5 through 18] are intended to be
codified as an integral part of Title 75, chapter 2, part 1,
and the provisions of Title 75, chapter 2, part 1, apply to

[sections 15 through 18].

NEW SCCTION. Section 21. saving clause. [Sections 5
through 8]} do not affect rights and duties that matured,
penalties that were incurred, or proceedings that were begun

before [the effective date of sections 5 through 8].

NEW SECTION. Section 22. severability. If a part of
[this act] 1is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act} is invalid in one or more of its applications, the part
remains in effect in all walid applications that are

severable from the invalid applications.

NEW SECTION. Section 23. Retroactive applicability.
(1) {Section 12(7)) applies retroactively, within the
meaning of 1-2-109, to all permits issued by the department

of health and environmental sciences pursuant to Title 75,

chapter 2, prior to [the effective date of section 12]).
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(2) I[Sections 4(2), 9(2) and (3), and 12(8)] apply
retroactively, within the meaning of 1-2-109, to all
activities identified in those subsections that are not
subject to a permit issued by the department of health and
environmental sciences pursuant to Title 75, chapter 2, as

of [the effective date of sections 4, 3, and 12].

NEW SECTION. Section 24, Effective dates. (1)
[Sections 1, 14 through 18, 20 through 23, and this section]
are effective on passage and approval.

(2) [Sections 2 through 13 and 19] are effective
October 1, 1993, but the board and department may proceed
with the rulemaking authorized under [sections 2 through 13
and 19] upaon passage and approval. The effective date of any
rules adopted to implement [sections 2 through 13 and 19%]
may not be effective before October 1, 1993.

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HBO318, as introduced.

DESCRIPTICN OF PROPOSED LEGISLATION: An act generally revising the laws relating to air quality; authorizing the Department
of Health and Envircnmental Sciences to administer a program for the issuance and renewal of air quality operating permits.

ASSUMPTIONS:

1. This fiscal note was prepared from the Montana Air Permit Fee Analysis, which provides a detailed review and analysis of
the required fee program for implementation of the federal Clean Air Act Amendments (CARA).

2. The state currently has a pre-construction air guality permit and primacy for this program.

3. The federal amendments require industry also have an operating air quality permit and mandate the program be entirely
fee-funded.

4. The proposed law complies with the federal amendments and results in the increased air quality fees of $518,236 in FY94
and $745,602 in FY95.

5. General fund is maintained at the reduced special session level for non-industry pollution control, e.g., woodstoves,
sand on streets and for the grants to seven county programs which can not be fee-funded in accordance with federal law.

FISCAIL IMPACT:

Expenditures: FY '94 FY ’'95
Current Law Propoged Law Difference Current Law Proposed Law Diffexrence
FTE 29.03 38.03 9.00 29.03 43 .03 14.00
Personal Services 1,079,942 1,382,358 302,416 1,081,242 1,550,076 468,834
Operating Expenses 556,036 757,456 201,420 564,643 833,411 268,768
Capital Outlay 39,346 53,746 14,400 37,388 45,388 8,000
Local Assistance/Grants 230,645 230,645 Q 221,415 221,415 ¢]
Total 1,905,969 2,424,205 518,236 1,904,688 2,650,290 745,602
Funding:
General Fund 193,312 193,312 0 193,312 193,312 0
Federal Special Revenue {Grant) 1,151,619 1,151,619 0 1,042,064 1,042,064 0
State Special Revenue (Fees) 561 8 1,079,274 518,236 669,312 1,414,914 745,602
Total 1,905,969 2,424,205 518, 236 1,904,688 2,650,290 745,602
(Continued)
- - “" 3
DAVID LEWIS, BUDGET DIRECTOR DATE SHEILA RICE, PRIMARY SPONSOR DATE
Cffice of Budget and Program Planning
Fiscal Note for 318, as introduced

H8 318



Fiscal Note Request HB0318, as introduced
Form BD-15 page 2

{continued)
Revenues: FY ‘94 FY '95
Current Law Proposed Law Cifference Current Law Prcopogsed Law Difference
General Fund 193,312 193,312 0 193,312 193,312 0
Federal Special Revenue (Grant) 1,151,619 1,151,619 0 1,042,064 1,042,064 0
State Special Revenue {Fees) 561,038 1,079,274 518,236 669,312 1,414,914 745,602
Total 1,905,969 2,424,205 518,236 1,904,688 2,650,290 745,602
Net Impact:
State Special Revenue (Fees) 0 0 0 Y] 0 0

EFFECT ON COUNTY OR OTHER LQCAL REVENUES OR EXPENDITURES: There is no direct impact of this bill on counties or communities.
Under the Montana Clean Air Act, local or county air quality programs can be delegated authority to implement portions of the
state act providing they meet certain eligibility criteria. If the operating permit program was delegated to a local or
county air quality program, then that program would collect fees from the industrial scurces it regulates.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: Additional growth in Montana’s Air Quality Program is projected for the next two
bienniums to fully implement the CAAR. Because of the delayed schedule for many CAAA requirements, it is difficult to
estimate resource needs with precision beyond this biennium. Full implementation of the CAAA in Montana will better assure
our citizens of healthful air guality.

TECHNICAL NOTES: Actual fees for air pollution sources are set by the Board of Health and Environmental Sciences on an
emissgsions basis (S per ton) within the Legislature’s appropriation. Projected fees are as follows:

FY94 - $9.00/ton of particulate, lead, SO, FY95 - 511.75/ton
- $2.25/ton of NOx, VOC - $2.94/ton

HB 3/8
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APPROVED BY COMM. ON
NATURAL RESOURCES

HOUSE BILL NO. 318
INTRODUCED BY S. RICE, HALLIGAN, FAGG, KEATING
BY REQUEST OF THE DEPARTMENT

OF HEALTH AND ENVIRONMENTAL SCIENCES

A BILL FOR AN ACT ENTITLED: "“AN ACT GENERALLY REVISING THE
LAWS RELATING TC AIR QUALITY; AUTHORIZING THE DEPARTMENT OF
HEALTH AND ENVIRONMENTAL SCIENCES TO ADMINISTER A PROGRAM
FOR THE 1ISSUANCE AND RENEWAL OF AIR QUALITY OPERATING
PERMITS; AMENDING THE CONFIDENTIALITY PROVISIONS RELATING TO
AIR QUALITY; CLARIFYING THE AUTHORITY OF THE DEPARTMERT OF
HEALTH AND ENVIRONMENTAL SCIENCES TC ADMINISTER A PROGRAM
FOR THE ISSUANCE OF AIR QUALITY PERMITS FOR CONSTRUCTION,
INSTALLATION, ALTERATION, OPERATION, OR USE; CLARIFYING THE
AUTHORITY OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES TO COLLECT FEES FOR OPERATING AND CONSTRUCTION
PERMITS; DESIGNATING FEES TO AN ACCOUNT IN THE SPECIAL
REVENUE FUND; PROVIDING FOR AN ADMINISTRATIVE CIVIL PENALTY
IN THE CLEAN AIR ACT OF MONTANA; CLARIFYING AND AMENDING THE
CRIMINAL PUNISHMENT APPLICABLE TO VIOLATIONS OF AIR QUALITY
STATUTES, RULES, ORDERS, AND PERMITS; CLARIFYING AND
AMENDING THE CIVIL PUNISHMENT APPLICABLE TO VIQLATIONS OF
AIR QUALITY STATUTES, RULES, ORDERS, AND PERMITS; AMENDING
THE PROVISIONS RELATING TO THE ASSESSMENT OF NONCOMPLIANCE

PENALTIES; CREATING THE SMALL BUSINESS COMPLIANCE ASSISTANCE
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ADVISORY COUNCIL; CREATING THE SMALL BUSINESS STATIONARY
SOURCE TECHNICAL AND ENVIRONMENTAL COMPLIANCE ASSISTANCE
PROGRAM WITHIN THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES; PROVIDING FOR A SMALL BUSINESS STATIONARY SOURCE
REPRESENTATIVE; AMENDING PROVISIONS RELATED TO LOCAL AIR
POLLUTION CONTROL PROGRAMS; AMENDING SECTIONS 75-2-103,
75-2-105, 75-2-204, 75-2-211, 75-2-301, 75-2-401, 75-2-412,
75-2-413, AND 75-2-421, MCA; AND PROVIDING EFFECTIVE DATES
AND A RETROACTIVE APPLICABILITY DATE."

WHEREAS, pursuant to Subchapter V of the federal Ciliean
Rir Act, 42 U.S.C. 7661, et seq., the State of Montana méy
be authorized by the U.S8. Environmental Protection Agency to
administer an operating permit pProgram applicable to certain
sources of air contaminants POLLUTANTS: and

WHEREAS, if the state Fails to obtain authorization for
an operating permit program from the federal government
under the federal Clean ARir Act, the pProgram will be
administered within the state by the U.S. Environmental
Protection Agency and the state will be subjected to
sanctions, including the loss of federal air program funding
or highway funding; and

WHEREAS, the Legislature believes that it is in the best
interests of both the citizens and businesses of this state

for the Department of Health and Environmental Sciences to

-2~ HB 1318
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seek and obtain authorization from the federal government to
administer an operating permit program pursuant to
Subchapter V of the federal Clean Air Act; and

WHEREAS, to provide the Department of Health and
Environmental Sciences with the statutory authority
necessary to obtain authorization under Subchapter V.,
numerous amendments and additions to the Clean Air Act of
Montana are necessary and appropiiate, including significant
amendments to existing permitting, fee, and enforcement
authority and the adoption of new provisions governing the
operating permit program and relating to assistance for

small businesses.

STATEMENT OF INTENT

A statement of intent is provided for this bill because
it extends current rulemaking authority of the board of
health and environmental sciences to adopt rules
implementing a program for the issuance and renewal of air
guality operating permits by the department of health and
environmental sciences and amends several sections of the
Clean Air Act of Montana for which the board currently has
rulemaking authority, including the authority te adopt air
guality permit fees to be collected by the department of
health and environmental sciences.

Section 75-2-204 and [section 9] provide the authority

-3 HB 318
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to the board and department to create and administer an
operating permit program for those sources subject to
Subchapter V of the federal Clean Air Acty-and-it. IT is the
desire of the legislature that the program be applied only
to those sources covered by the statutory requirements of

Subchapter Vs AND THAT THE DEPARTMENT ALLOW FOR OPERATIONAL

FLEXIBILITY AT THOSE SOURCES, INCLUDING PROVISIONS FOR MINOR

PERMIT MODIFICATIONS AND OFF-PERMIT CHANGES. THE LEGISLATURE

DOES NOT INTEND THAT THE OPERATING PERMIT PROGRAM

ADMINISTERED BY THE DEPARTMENT SERVE AS A BASIS FOR IMPOSING

ADDITIONAL EMISSION LIMITATIONS UPON SOURCES WITHIN THE

STATE, EXCEPT AS REQUIRED BY SUBCHAPTER V. IT IS ALSO THE

DESTIRE OF THE LEGISLATURE THAT THE OPERATING PERMIT PROGRAM

FOR THOSE SCQURCES SUBJECT TO SUBCHAPTER V OF THE FEDERAL

CLEAN AIR ACT BE NO MORE STRINGENT THAN REQUIRED BY

SUBCHAPTER V, These sections and the amendmenta contained in
75-2-103(2) are also intended to clarify the department's
existing awthority to implement the provisions of the
federal <Clean Air Act relating to hazardous air pollutants,
42 U.S.C. 7412, as those provisions relate to the
requirements of Subchapter V.

Section 75-2-211 contains amendments that clarify the
authority of the department to continue to administer the
air quality permitting program relating to the construction,

installation, alteration, or use of air eentaminant

-4~ HB 318
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POLLUTANT sources. It is the desire of the legislature that
the department continue this permitting program in
conjunction with the operating permit program under

[sections 9 through 11]}. THE CLARIFYING AMENDMENTS CONTAINED

IN THIS BILL ARE NOT INTENDED TQ EXPAND THE CURRENT

AUTHORITY OF THE DEPARTMENT TO ADMINISTER AN AIR QUALITY

PERMITTING PROGRAM RELATING TO CONSTRUCTION, INSTALLATION,

ALTERATION, OR USE. This authority is currently used for

conducting various state air quality permitting programs, as
well as for operating federal permitting programs relating
to prevention of significant deterioration and
nopattainment, all of which are part of the state
implementation plan for protecting air gquality. In addition
to these programs, the legislature intends that 75-2-211
serve as the authority needed to meet the requirements of
the federal Clean Air Act relating to the construction,
reconstruction, and modification of sources of hazardous air
pellutants, 42 U.S.C. 7412.

[Section 12) contains the department's existing
autherity to assess application and annual fees for permits
issued under the Clean Air Act of Montana, Title 75, chapter
2. The placement of this authority in a separate section of
the c¢ode emphasizes its general applicability to all

permitting activities under that chapter. {Section 12(1),

(2), and ({3)] contain amendments to the existing fee

-5 HB 318
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authority to ensure that the department will be able to
collect fees sufficient to meet the requirements of
Subchapter V of the federal Clean Air Act. ([Section 12(5)]!}
is intended to provide the department with an alternative to

¢ivil enforcement in addressing the delinguent payment of

fees.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. sSection 75-2-103, MCA, is amended to read:
*75-2-103. Definitions. Unless the context regquires

otherwise, in this chapter the following definitions apply:
(1) *"Advisory council®” means the air pollution control

advisory council provided fer in 2-15-2106.

(2) “Air contamipant® means dust, fumes, mist, amoke,
other particulate matter, vapor, g9as, odorous substances, or

any combination thereofy—-ineiunding—-poliuvtanta--requiated

purauant-to-section-74:2-and-Subchapter—--V--af--the--federat

Eiean-Air-Act;—-42-H79:€:-F40i7-et—-seqg.

{3} "AIR POLLUTANTS" MEANS OME OR MORE AIR CONTAMINANTS

THAT ARE PRESENT IN THE OUTDOOR ATMOSPHERE, INCLUDING THOSE

POLLUTANTS REGULATED PURSUANT TO SECTION 7412 AND SUBCHAPTER

V_OF THE FEDERAL CLEAN AIR ACT, 42 U.S.C. 7401, ET SEQ.

t3¥{4) “Air pollution"” means the presence +na-—-the
outdeor--atmosphere--of--one-or-more-atr-contaminants OF AIR

POLLUTANTS in a quantity and for a duration which that are

-6- HB 3138
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or tend to be injurious to human health or welfare, animal
or plant life, or property or would unreasonably interfere
with the enjoyment of 1life, property, or the conduct of
business. .

{4%(5) "Board” means the board of health and
environmental sciences provided for in 2-15-2104.

+5%(6) "Department” means the department of health and
environmental sciences provided for in Title 2, chapter 15,
part 21l.

t63(7) “Emission” means a release into the cutdoor
atmosphere of air contaminants.

t¥4{8} "Person” means an individual, a partnership, a
firm, an association, a municipality, a public or private
corporation, the state or a subdivision or agency of the

state, a trust, an estate, an interstate body, the federal

government or an agency cf the federal government, or any

other legal entity and includes persons resident in Canada.

183(%) "Small business stationary source”™ means a

stationary scurce that:

(a) is owned or operated by a person who employs 100 or

fewer individuals;

{b) is a small business concern as defined in the Small

Business Act, 15 U.5.C. &31, et seq.;

{¢) is not a major statiocnary source as defined in

Subchapter V of the federal Clean Air Act, 42 U.S5.C. 7661,

9 HB 318
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et seq., ;

{d)_ emits less than 50 tons per vear of a-reguiated AN

air eentaminant POLLUTANT;

{e) emits 1less than a total of 75 tons per yvear of all

reguiated air contaminamts POLLUTANTS combined; and

{f) is not excluded from this definition under [section
17¢3)].*

Section 2. gection 75-2-165, MCA, is amended to read:

"75-2-105. Confidentiality of records. {1) Records or
other information concerning air contaminant POLLUTANT
Sources whieh that are furnighed to or obtained by the boarad
or department are a matter of public record and open to
public use. However, any information unigue to the owner or
operator of an air centaminant POLLUTANT source whieh that
would, if disclosed, reveal methods or procesases entitled to
protection as trade secrets shaii must be maintained as
confidential if so determined by a court of competent
jurisdiction. The owner or operator shall file a declaratory
judgment action to establish the existence of a trade secret

if he the cwner or aperator wishes such the information to

enjoy confidential status. The department shaii must be
served in any-sach the action and may intervene as a party
therein in the action. Amy A trade secrets secret not
intended to be public when submitted to the board or

department aha¥: must be submitted in writing and clearly

-B~ HB 318
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marked as confidential. However, emission data and_operating

permits issued by the department pursuant to ([sections 9

through 11] shati-never may not be considered confidential
for the purposes of this secticn.

(2) This section does not prevent the use of records or
information by the board or department in compiling or
publishing analyses Or symmaries relating to the general
condition of the outdoor atmosphere if the analyses or
summaries do not identify an owner or operator or reveal

information otherwise made confidential by this section.™

Section 3. Section 75-2-204, MCA, is amended to read:

»75—-2-204. Rules relating to construction,
installaktion, alteration, operation, or use. The board may
by rule prohibit the construction, installation, alteration,
operation, or use of a machine, equipment, device, or
facility whien that it finds may directly or indirectly
cause or contribute to air pollution or whieh that is
intended primarily to prevent oOr control the emission of air

polintants contaminants POLLUTANTS, unless a permit therefor

has been obtained under this part.”

Section 4. Section 75-2-211, MCA, is amended to read:

“75-2-211. Permits for conatruction, installation,
alteration, operationy or use. (1) Phe-deparement The board
ghalil by rule provide for the jssuance, expirationy

modification, amendmenty suspension, revocation, and renewal

-g- HB 318
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of a-permit-issued operating-permits-as-part-of-an-operating

permit-program-to-be-adminiatered-by-the-department A PERMIT

ISSUED under this part chapter PART.
t2y--Fer--aii--sources--of—-atr--coentaminants-—-that--are
subject-to-the-provisions-of-Pitie-V-of--the--federat--€iean
Air-Ack7-42-Uv87€r-740 7-et-seqgrr-as-anendedy-the-previsions
of--this--section——apply-in-addition-to-the-other-appiicabie
provisiens—-of-this-chapters
tay--Phe-board-shati-by-rule-regquire-that-permita—iasued
to--sources--described--in-—-subsection—-{2y-—-be--of--timited
durationy-but—it-may-not-Iimit-the-duration-of-—the--permits
beyond—that—reqnired-by-the—federq1-Eiean-ﬁir—Act1—42—875767
F482r-et-seq-r-as-amendeds
tby~-Phe--board-shaii-by-rule-provide—for-the-renewai-of
permits-iasued-to-the-sourceas
tey--Phe-board-shaiti--by~~ruie--estabiish--a--transicion
schedute--for--atr--quatity--permits—-heid-by-seurses—of-air
contaminants-subjeet-to-the-provisions—-of--subsection-—{2}=
Phe---eransition—--schedute——-must--specify--dacea-—£for--the
expiration-of-the-permitay-absent-an-apptication-for-renewa
by-the-sourcez--Fhe--transitton--scheduie--may--not-—apecify
expiration—-dates—-that--are——eartier—-in--time——-than--those
required--by-Pitie-V-of-the-federai-Ciean-Air-Acty-42-U:55€~<
F40ky-—et-—-seqrr--as-—-amendeds---Phe---transition——-schedute

eatabiiahed-by-the-board-aiso-appiies-to-exiating—sourees-of

-10- HB 318
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atr-contaminants-that-are-subgject-to-the-provisions-of-Pieie
y--ef-the-federal-€ican-Air-Acty-42-B7S57€7-74061r-eb-aegqrr—as
amendedr-and-that-da-not-hoid-an-air-quatity-permie—-from-the
department-as-of-November-27-3992=

+3¥(2) Not later than 180 days before construction,
installation, or alteraticn begins or as a condition of use
of any machine, eguipment, device, or facility whieh that
the board finds may directly or indirectly cause or
contribute to air pollution or whieh that is intended
primarily to prevent or control the emission of air

poiiutanta contaminants POLLUTANTS, the owner or operator

shall file with the department the appropriate permit
application on forms available from the department.
t4y-—Cancurrent---with---the---submittai---cf--a—-permit
appiication-required-by-subsection-{3}-and-annualiy-for-—the
duratien--af--the--pernit;-the-applicant-shati~aubmit-eo-the
department-a-fee-sufficient-to-cover-the--reasonabie--cosesy
both--direct--and-—indirect;-of-devetoping-and-adminiatering
the-permiteing-requirenents-in-this-chapterr--inciuding--the
reasonabte-costs-of+
tajy--reviewing-and-acking-upon—the-appiications;
tbj--impiementing-and-enforcing-the-terms-and-conditions
of--the-permit-if-the-permit-is-iasuved:-Hewevery-this-amount
daes-net-inciude-any-court-costs-or-ether——costa--asseciated

vieh——sny-—enforcenent—-actionv—if-the-Pernét—is-nat-issuedr

-11- HB 318
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the-department-shali-return-this-portion-of-the-fee--to--the
applicants

tey--emissrons-and-ambient-monitoring;

td)--preparing-—--generaiiy---applitecabie—-reguiations—--er
guidancer

tey--nedetingr-anatysisy-and-demonstrations;—and

t€y--preparing-inventories-and-tracking-emiasionss

+53—-in-addition-to-the-fes--reguired--nnder——subsection
{t4)7—-the—-board-may-order—-the-assesament-of-addicionai-fees
required-to-fund-specific—activities—of-the-department—-thae
are-——-directed--at—-a--particuniar--gesgraphic--area-—-if-—the
iegistature-authorizes-the-activities-and--appropriates——the
funds--for--the--activitiesrs-—inctuding-emiasions-ar—ambient
monitoringr--medeting---anaiysis-——er---demonscrationar-—-or
emissions——itnventories--or—-trackings-Additionat-assessments
nay-be-tevied-oniy-on—those—-sources-that-are-within--or--are
betieved--by--the-—department-to-be-impacting-the-geographic
areas-Before-the-board-may-require-the-assesamentsr-it-shaii
firse-determiner-afeer-opportunity-—for--hearingy;--that--the
activities—to-be-funded-are-necessary-for-the-administration
or--impiementation--of--this--chapter;~—-that-the-assessments
epportion-the-regquired-funding-in-an-egquitabte——mannery——and
that-—the-—deparement-has-obtatned-iegiatative—authorization
for-the-expenditure-and-the-necessary-appropriatiens

t6)—~As--a--candition--of--the--continuing--vatidity-——of

-12- HB 318
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permits-iusued-by—the-depaeement—under—bh§=—~pert—-prior——te
6:tober—&y-i99l1—the—deparbment-nny-fequire—the—pefmitheider
to-——pay—-an-—annuai——fee--suffic&ent--to-—caver--the—-eosts
identified-in-subsection-{t4ys
f?1--Pee-any—existing-sauree—uf-air-eoneaminants—that-is
snbjeee-to~!ieie—v—oé-ehe-iederai—Giean—A&r—hetr——42--B7S=e7
?49&1-—et—seqrr-as—anendedv-and-that—is—net—requiree—bu—hoid
an~nit-quaiity—pernit—Erem—bhe—depnrtment-aSvoE——Bctobet--ir
§99i1—-the-board-mayT‘aa—a-eondit&on—oi—continued-operebiony

he-souree yary

14

require-by-rute—that-the-owner-or operator-of
the-annuai—fee-provided-£or-in-subseetion--f4}=-—Nothing—»in
this-—subaeetien-may—be—consefued—as-aiiowing-ehevdepaftment
to-charge—any—senree—-oé-—air—-contaminaata-—nore—-than——ene
annuai—iee-that—is-deaigned—to—covef—ehe—coses—édenbified—in
subsection-t4}=
fB?--The--éees——co}&eeced—*by—the—departnent-pursuane-te
this—section-muse—berdeposited-in-the-staee—speciai——revenue
Eund—to-be—apprapréaeed-by-EHeviegisinture-bo-the-deparEnent
Eer-—the——deveiopmene—-and--adninistration—oi—ehe-peru§QEing
requiremenes—in—this—ehapterr
f91-—fa}—!he—departuene-shaii-give-written-notice-ef—the
ameunt-ef—the-iee-tc—be—-ussessed--aﬂd——ehe-—basis--iar--the
deparenene*s—-ﬁee-assesament—unéer-thés—seeeion‘te-the-awner
or—eperator—of—ehe-air--eentaninnnt—-goureer-f?he-—owner*~or

eperatot--may“—appea1—the-department*s-fee—aaaesanent—te—hhe

“13- HB 318
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board-within-28-days-after-receipt-of-the-weitten-notices
tBy--An-appeal-must-be-based-upen—-the--atiegation--that
the--fee-ansessment-is-erronecus-or-excessivers-An-nppeat-may
not-be-based-oniy-on-the—amount-cf-the-fee-aschedute——adopted
by-the-boards
tey-—if——any-part-of-the-fee-assessment-is-—not—-appeaiedy
tt—-must-be-paid-to-the-department-upon-receipt-of-the-notice
in-subsection-{t93tays
td3--Phe--econtested--case—-provistoens——af-—the-—-Montana
Administrative--Procedure--Act--provided--for--in--Pitie——27¢
chapter-—47-apply-to-any-hearing-before-the-board-under—thin

subsection—-{93+

{3) The permit program administered by the department

pursuant to this section must include the following:

{a) reguirements and procedures for permit

applications, including standard application forms;

(b) requirements and procedures for submittal of

information necessary to determine the location, quantity,

and type of emissions;

{c) procedures for public notice and opportunity for

comment or public¢ hearing, as appropriate;

{(d) procedures for providing notice and an opportunity

for comment to contiguous states and federal agencies,

as

(e) reguirements for inspection, monitoring,

=14~ HB 318



-3

'~ - - TS B - (R ¥

10

12
13
14
15
16
17
18
18
20
21
22
23
24

25

HB 0318/02

recordkeeping, and reporting;

(f) procedures for the transfer of permits;

(g} regquirements and procedures for suspension,

modification, and revocation of permits by the department;

{h) requirements and procedures for appropriate

emission limitations and other requirements, including

enforceable measures necessary to  ensure compliance with

those limitations and requirements;

(i) requirements and procedures for permit modification

and amendment: angd

{j] requirements and procedures for issuing a single

permit authorizing emissions from similar operationa at

multiple temporary locations, which permit may include

conditions necessary to easure compliance with the

requirements of this chapter at all authorized locations and

a reguirement that the owner or operator notify the

department in advance of each change in location.

++6¥(4) Nothing-in-this This section shatt does not
restrict the board's authority to adopt regulations
providing for a single air quality permit system.

t31¥{5) The department may, for good cause shown, waive
or shorten the time required for filing the appropriate
applications.

t:2¥(6] The department shall require that applications

for permits be accompanied by any plans, specifications, and

-15- HB 318
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ather information it considers necessary.
++3>(7} An application is not considered filed wuntil

the applicant has submitted all Fees required under [section

12] and all information and completed ati application forms

required by purauant to subsections 2), (3), and (6)
through-t7y-and-+124. Hewever,-if If the department fails to

notify the applicant in writing within 30 days after the
purported f£iling of an application that the application is
incomplete and fails to list the reasons why the application
is considered incomplete, the application is considered
filed as of the date of the purported filing.

t343(8) (a) Where If an application for a permit
requires the cempilation preparation of an environmental
impact statement under the Montana Environmental Policy Act,

Title 75, chapter 1, parts 1 through 3, the department shall

notify the applicant in writing of the approval or denial of
the application within:

(i) 180 days of after the department's receipt of a
filed application, as defined provided in subsection
t¥3¥(7), if the department brepares the environmental impact
Statement; or

(ii) within 30 days after issuance of the final
environmental impact statement by the lead agency if a state
agency other than the department has been designated by the

governor as lead agency for preparation of the environmental

-16- HB 318
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impact statement.

{b) Howevery-where If an application does not require
the compitatien preparation of an environmental impact
statement, Lhe department shall notify the applicant in
writing within 60 days ef-the after its receipt of a filed
application, as defined provided in subsection t3¥33{7), of
the its approval or denial of the application. Notification
of approval or denial may be served perscnally or by
registered-or certified mail on the applicant or his the

applicant's agent.

(c) Failure by the department to act in a timely manner

does not constitute approval or denial of the application.

THIS DOES NOT LIMIT OR ABRIDGE THE RIGHT OF ANY PERSON TO

SEEX AVAILABLE JUDICIAL REMEDIES TO REQUIRE THE DEPARTMENT

7O ACT IN A TIMELY MANNER,

¢354(8) When the department approves oOr denies the
application for a permit under this section, a person who is
jointly or severally adversely affected by the department's

decision may requesty a hearing before the board. The

request for hearing must be filed within 15 days after the

department renders its decisionry-upen and must include an

affidavit setting forth the grounds thereforr-a-hearing

before-the-board: for the request. A-hearing-shaii--be--heid

under-the“proviaions-eé-the-uontana—Adniniaerative-rrucedure

Aets The contested case provisions of the Montana

-17- HBR 318
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Administrative Procedure Act, Title 2, chapter' 4, part &6,

apply to a hearing before the board under this subsection.

+364(10) The department's decision on the application is

not final wunless 15 days have elapsed from the date of the

decision and there is no request for a hearing under this
gection. The filing of a request for a hearing postpones the
effective date of the department's decision until the
conclusion of the hearing and issuance of a final decision
by the board."

Section 5. section 75-2-401, MCA, is amended to read:

"75-2-40}. Enforcement - notice -— order for

corrective action -- administrative penalty. (1) When the

department believes that a violation of this chapter, a rule
made adopted under this chapter, or a condition or
limitation imposed by a permit issued pursuant to this
chapter has occurred, it may cause written notice to be
served personally or by registered-or certified mail on the
alleged violator or his the viplaktor's agent. The notice
shall must specify the provision of this chapter, er the
rule, or the permit condition or limitation alleged to be
violated and the facts alleged to constitute a violation.
The notice and may include an order to take necessary
corrective action within a reasonable period of time stated

in the order or an order to pay an administrative penalty,

or both. The order becomes final unless, within 30 days

=18~ HB 318
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after the notice is received, the person named requests in
writing a hearing before the board. On receipt of the
request, the board shall schedule a hearing.

(2) 1f, after a hearing held under subsection (1) of
this-section, the board finds that violations have occurred,
it shall either—nffirn-or~nodify—nn-erder—previousiyw*issued
or issue an appropriate order for the prevention, abatement,
or control of the emissions involved or for the taking of
other corrective action it-considers-appropriate or assess

an administrative penalty, or both. An As appropriate, an

order issued as part of a notice or after a hearing may
prescribe the date by which the violation shaix: must cease;
and-may-preseribe time limits for particular action in
preventing, abating, or controlling the emissions; or the

date by which the administrative penalty must be paid. If,

after a hearing on an order contained in a notice, the board

finds that ne a violation has not occurred or is not

occurring, it shall rescind the order.

{3) la} An _actian initiated under this section may

include an administrative civil penalty of not more than

$10,000 for each day of each violation, not to exceed a

total of $80,000, If an order issued by the board under this

section requires the payment of an administrative civil

penalty, the board shall state findings and conclusions

describing the basis for its penalty assessment.

-19- EB 318
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(b} Administrative penalties collected under this

section must be deposited in the state general fund.

{(c) Penalties imposed by an administrative order under

this section may not be assessed for any day of violation

that occurred more than 12 months prior to the issuance of

the initial notice and order by the department under

subsection (1}.

{d} In determining the amount of penalty tc be assessed

for an alleged violation under this section, the department

or board, as appropriate, shall consider:

fti3-~che-gravity-of-the-viotations

tity-whether-the-amount——-ocf--the--penalty--serves--as--a

deterrent-relative-to-the—alieqed-violateris-abiiity-to-payr

{iti)-the--ecenomic-—-benefit--or-savingsy-if-any;-to-the

atieged-violator-as-a—resnit-of-noneempiiance:-and

{I) THE ALLEGED VIQLATOR'S ABILITY TO PAY AND THE

ECONOMIC IMPACT OF THE PENALTY ON THE ALLEGED VIOLATOR;

{IlY THE ALLEGED VIOLATOR'S FULL COMPLIANCE HISTORY AND

GOOD FAITH EFFORTS TQ COMPLY;

{IIT) THE DURATION OF THE VIOLATION AS ESTABLISHED BY

ANY CREDIBLE EVIDENCE, INCLUDING EVIDENCE OTHER THAN THE

APPLICABLE TEST METHOD;

(IV) PAYMENT BY THE VIOLATOR OF PENALTIES PREVIQUSLY

ASSESSED FOR THE SAME VIOLATION;

(V) THE ECONOMIC BENEFIT OF NONCOMPLIANCE;

-20- HB 318
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(VI) THE SERIOUSNESS OF THE VIOLATION; AND

{+w}{VIL) other matters as justice may require.

{4) _The contested case provisions of the Montana

Administrative Procedure Act, Title 2, chapter 4, part 6,

apply to a hearing conducted under this section.

t33(5) Instead of issuing the order provided for in
subsection (1), the department may either:

(a) require that the alleged violators appear before
the board for a hearing at a time and place specified in the
notice and answer the charges complained of; or

{b) initiate action under 75-2-412 or 75-2-413.

t44(6) This chapter does not prevent the board or
voluntary

department from making efforts to obtain

compliance through warning, conference, or any other
appropriate means.

t5¥(7) In connection with a hearing held under this
section, the board may and on application by a party shall
compel the attendance of witnesses and the production of

evidence on behalf of the parties.”
Section 6. Section 75-2-412, MCA, is amended to read:
“75-2-412. Criminal penalties -- injunction preserved.
ti¥-A-persocn-who-violates-this-ehapter-er-a-rute;-ordeey—-or
permit—-made-—-ar--issuved--under--tty-other-than-75-2-1857-ia
guitty-of-an-offense-and-subject-to-a--£fine--not--to--éxceed

$170080----Eaeh--day—-of--violarion--conatitutes--a-—separate

—21- HB 318
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offenses
fij--n—person-who-viiiiuiiy—vioiatea—?s—2—&65-&3——guiity
oE-—an--oéfenae——and—snhjeet—bo-a—Eine—not-to—exeeed-sireear

{1) A person is guilty of an offense under this section if

that person knowingly:

fa) viclates a provision of this chapter or a rule,

order, or permit made or issued under this chapter:

{b) makes a false MATERIAL statement, representation,

or certification on a form required under this chapter or in

4 notice or report requiread by a permit under this chapter;

or

{c} renders inaccurate a monitoring device or method

reguired under this chapter,

(2) A person guilty of an offense under subgection (1)

is_subject to a fine of not more than $10,000 per violation

Oor imprisonment for a period not to exceed 3 2 years, or

both. THIS OFFPENSE MUST BE CLASSIFIED AS A MISDEMEANOR. Each

day of each violation constitutes a separate violation,

(3) Fines collected under this section,

except thoae

fines collected in-a-justicets-courty by an _approved local

air pollution control program,

shatt must be deposited te in
the state general fund.

(4) Action under this section is notr a bar to

enforcement of this chapter or of a rule, order, or permit

made or issued under it by injunction or ather appropriate

-22- HB 318
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civil or administrative remedy. The department may institute

and maintain in the name of the state any enforcement
proceedings.”
Section 7. Section 75-2-413, MCA, is amended to read:
®75-2-413. Civil penalties -~ cut-of-state litigants --

effect of action ——-presumption-af-continuing-viotation. (1)

Any A person who violates any provision of this chapter a

or--any rule enforeced-therennder adopted under this chapter,

or any order or permit made or issued pursuant--therets--and
after--notice-thereof-has-bean-given-by-the-department-shaii

be under this chapter is subject to a civil penalty not to

exceed $10,000 per violation. Each day of each viclation
shali--constitute constitutes a separate violation. The
department may institute and maintain in the name of the
state any enforcement proceedings hereunder under this
section. Upon request of the department, the attorney
general or the c¢ounty attorney of the county of violation
shall petition the district court to impose, assess, and
recover the civil penalty. The civil penalty is in lieu of
the criminal penalty provided for in 75-2-412.

(2) (a) Action under subsection (1) af-this-sectien is
not a bar to enforcement of this chapter or of a rule,
order, or permit made or issued under it by injunction or
other appropriate civil remedies.

{b) An action under subsection (1) or to enforce thia

-23- HB 318
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chapter or a rule, order, or permit made or issued under it
may be brought in the district court of any county where a
viclation occurs or is threatened if the defendant cannot be

located in Montana.

fﬂ)——if—the--department——has—-notified——a——peraen—-of--a

vio}ation-undef~?5-2—4ﬂi—end-if—the-depnrtnent-mnkes—a-prima

facie—-showing-ehat-the—conduct—or-eventa—giving—rise—to—the

violatioa—are-iikeiy»bu—have-eontinued—or—reeurred-past—*the

date--ef--notice7——the——days--of——viuiahionh-nre-presnmed—te

inciude-the—date—uf—the——notiee-—and——evary*-day--after——the

natice—-—untii———the~——persen-—estabiishea—vthae--eentinuaus

campiéanee-—hns——beenv-aehievedr-—Thia——presumptéon——may--be

overeene—-to-—the——nxtent——the——person--can--—prove——-by———a

Erependetanee——of—-evidenee-thnt—there-wefe—éntervening*days

when-a-vioiation-did-net-occur-or-that-the-viotation-was—nat

eonkinntng-in-natures

$4¥(3) Moneys Money collected hereander-—-shaii under

this section must be deposited in the state general fund.

This subsection does not apply to money collected by an

approved local air pollution control program, "

Section 8. section 75-2-421, MCA, is amended to read:

*75-2-421. Persons subject to noncompliance penalties
—- exemptions. (1) Except as provided in subsection (2), the
department shai: may assess and collect a noncompliance

penalty from any person who owns or operates:

-24- HB 318
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(a) a stationary source (other than a primary
nonferrous smelter whien that has received a nonferrous
smelter order under 42 U.S.C. 7419) whiech that is not in
compliance with any emission limitation specified in an
order of the board, emission standard, or compliance
schedule under the state implementation plan approved by the
federal environmental protection agency;

(b) a stationary scurce which that is not in compliance
with an emission limitation, emission standard, standard of

performance, or other requirement under this chapter or 42

U.s8.C. 7411, or-42-H+5<8+ 7412, 7477, or 7603; or

{(c) a stationary source that is not in compliance with

any other requirement under this chapter or any reguirement

of Subchapter V of the federal Clean Air Act, 42 0U.S.C.

7661, et seqg.: or

tey(d) any source referred to in subsections (l)(a}, or

{1){b}, or (l}(c) which that has been granted an exemption,

extension, or suspension under subsection {2) or which that

is covered by a compliance order, or a primary nonferrous
smelter whieh that has received a primary nonferrous smelter
order under 42 U.S.C. 7419, if soch that source is not in
compliance with any interim emission control requirement or
schedule of compliance under such the extension, order, or
suspension.

{2) Notwithstanding the requirements of subsection (1),
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the department may, after notice and opportunity for a
public hearing, exempt any source from the requirements of
75-2-421 through 75-2-429% with respect to a particular
instance of noncompliance whieh that:

{a) the department finds is de minimus in pature and in
duration;

(b) is caused by conditions beyond the reascnable
control of the source and is of no demonstrable advantage to

the source; or

(¢) 1is exempt under 42 U.S.C. 7420(a)(2)(B) of the
federal Clean Air Act.

(3) Any person who is jointly or severally adversely
affected by the department's decision may request, within 15
days after the department renders its decision, upon
affidavit setting forth the grounds therefor for it, a
hearing before the beoard. A hearing shait must be held under

the provisions of the Montana Administrative Procedure Act,

Title 2, chapter 4, part 6."

NEW SECTION. Section 9. oOperating permit program --
exemptions -- general requirements -- duration. (1) The
board shall provide by rule for the issuance, expiration,
modification, amendment, suspension, revocation, and renewal
of operating permits as part of an operating permit program
to be administered by the department under this chapter. THE

BOARD SHALL PROMULGATE RULES THAT ARE NO MORE STRINGENT THAN

-26- HB 118



wooN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0318/02

THE REQUIREMENTS OF SUBCHAPTER V OF THE FEDERAL CLEAN AIR

ACT.

(2) This section applies to all sources of air
contaminanets POLLUTANTS that are subject to the provisions
of Subchapter V of the federal Clean Air Act, 42 U.S.C.
7661, et seq.

{3) A person may not vioclate any requirement of an
operating permit issued under [section 10] and this section
or operate any source required to have a permit under this
section without having complied with the requirements of the
operating permit program administered by the department
pursuant to [sections 10 and 11] and this section.

(4} The board may by rule provide for the exemption of
one oOr more source categories, in whole or in part, from all
or part of the requirements of this section if the board
determines that compliance with the requirements o©f this
section is impracticable, infeasible, or unnecessarily
burdensome for the sources. The board may premise this
determination upon a similar determination by the
appropriate federal agency acting pursuant to the federal
Clean Air Act, 42 U.S.C. 7401, et seq.

{5} The board may by rule provide for general operating
permits covering numerous similar sources.

{(6) An operating permit issued by the department under

[section 10) and this section is. effective for a pericd not
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to exceed 5 years and may be renewed.

(7) The operating permit program administered by the
department pursuant to this section must include the
following:

{a) requirements——and-procedures—-for-permit-and-renewa
applications;—-inctuding--standard--apptication——forma-——and
eriteria--for--evaiuating--apptication--complieteneas-and-the
need--for--additionat--information--after-——-a---comptetencsas

determination--has——-been-—-made; ADEQUATE PROCEDURES THAT ARE

STREAMLINED AND REASONABLE FOR:

{I) EXPEDITIOUSLY DETERMINING WHEN APPLICATIONS ARE

COMPLETE;

{II) PROCESSING APPLICATIONS; AND

{I11) EXPEDITIQUSLY REVIEWING PERMIT ACTIONS, INCLUDING

APPLICATION RENEWALS OR REVISIONS;

{b) requirements and procedures for submittal of
information necessary to determine the location, gquantity,
and type of emissions:

(c}) procedures for public notice and opportunity for
comment or public hearing, as appropriate;

(d) procedures for providing notice and an opportunity
for comment to contiguous states and federal agencies, as
appropriate;

(e) requirements for

inspection, nmonitoring,

recordkeeping, compliance certification, and reporting;
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(f) deadlines for submitting permit applications and
compliance plana that are not later than 12 months after the
source becomes subject to the operating permit requirement;

(g) deadlines for submitting permit renewal
applications that are not 1later than & months before
expiration of the existing operating permit;

(h) requirements for compliance plans that must be
submitted with permit and renewal applications, including
schedules of compliance and progress reports;

(i) reguirements and procedures for periodic
certification of source compliance with permit requirements,
including the proampt reporting of any deviations from permit
requirements;

(j) requirements for submission of any plans,
specifications, or other information that the department
considers necessary under this section;

(k} conditions and procedures for the transfer of
operating permits;

(1) requirements and procedures for suspension,
modification, amendment, and revocation of permits by the
department for cause, including the modification or
amendment of permits before renewal or termination to
incorporate applicable limitations or requirements effective
after permit issuance;

(m) requirements and procedures for incorporating into
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permits and permit renewals all applicable emission
limitations and other requirements, including enforceable
measures necessary to ensure compliance with those
limitations and requirements;

{n) requirements and procedures for permit modification
and amendment;

(0) procedures for tracking activities conducted under

general permits;

(p) requirements and procedures for issuing a single
operating permit authorizing emissions from similar
operations at multiple temporary locations, which permit may
include conditions necessary to ensure compliance with the
requirements of this chapter at all authorized locations and
a requirement that the owner or operator notify the

department in advance of each change in location:

(g) requirements and procedures for allowing changes
within a permitted facility without requiring a permit
amendment if the changes are not prohibited under this
chapter and do not exceed the emissicns allowable under the

permit; and

(r} other reguirements necessary for the department to

obtain the authorization to administer an operating permit

program under the provisions of Subchapter Vv of the federal
Clean Air Act.

NEW SECTION. Section 10. permits for

operation -

-30- HB 318



o O - th oW

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0318/02

application completeness —— action by department --
application shield -- review by board. (1) An application
for an operating permit or renewal is not considered filed
until the department has determined that it is complete. An
application is complete if all fees required under [section
12] and all information and completed application forms
required under [section 9] have been submitted. A complete
application must contain all of the information required for
the department to begin processing the application. If the
department fails to notify the applicant in writing within
60 days after submittal of an application that the
application is incomplete and falls to list the reasons why
the application is considered incomplete, the application is
congidered filed on the date of the department's receipt of
the application. The department may reqguest additiocnal
information after a completeness determination has been

made. THE DEPARTMENT SHALL ADOPT RULES THAT CONTAIN CRITERIA

FOR USE 1IN DETERMINING BOTH WHEN AN APPLICATION 1S COMPLETE

AND WHEN ADDITIONAL INFORMATION 1S REQUIRED AFTER A
COMPLETENESS DETERMINATION HAS BEEN MADE.

{2) Except as provided in  subsection (3), the
department shall, consistent with the procedures established
under [section 9], approve or disapprove a complete
application for an operating permit or renewal and shall

issue. or deny the permit or renewal within 18 months after
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the date of filing. Failure of the department to act in a
timely manner does not constitute approval or denial of the

application. THIS DOES NOT LIMIT OR ABRIDGE THE RIGHT QF ANY

PERSON TC SEEK AVAILABLE JUDICIAL REMEDIES TO REQUIRE THE

DEPARTMENT TO ACT IN A TIMELY MANNER.

(3) The board may by rule provide for a transition
schedule for both the submittal to the department of initial
applications for operating permits by existing sources and
action by the department on these jinitial permit
applications. The board may require that one-third of all
operating permit applications required for existing socurces
be submitted within the first calendar year after the
adoption of rules implementing an operating permit program
under [section 9}, Any transition schedule for action by the
department must ensure that all permit applications required
under [section 9] and this subsection for existing sources
will be acted upon by the department before November 15,
1997.

(4) If an applicant submits a timely and complete
application for an operating permit, the applicant's failure
to hold a wvalid operating permit 1is not a viclation of
[section 9). If an applicant submits a timely and complete
application for an operating permit renewal, the expiration
of the applicant's existing operating permit is not a

violation of {section §]|. THE APPLICANT SHALL CONTINUE TO BE
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SUBJECT TO THE TERMS AND CONDITIONS OF THE EXPIRED OPERATING

PERMIT OUNTIL THE OPERATING PERMIT IS RENEWED AND 1S SUBJECT

TO THE APPLICATION OF [SECTION 93]. The applicant is not

entitled to the protection of this subsection if the delay

in final action by the department on the application results

from the applicant's failure to submit in a timely manner

information- requested by the department to process the
application.

(5) Except as provided in subsection (8), if the
department approves or denies an application for an
operating permit or the renewal, modification, or amendment
of a permit under ([section 9] and this section, any person
that participated in the public comment process required
under [section 9 (7)] may request a hearing before the
beoard. The request for hearing must be filed within 30 days
after the department renders its decision and must include
an affidavit setting forth the grounds for the request. The
contested case provisions of the Montana Administrative
Procedure Act, Title 2, chapter 4, part 6, apply to a
hearing before the board under this subsection.

{6) Except as provided in subsection (8), the
department's decision on any application is not final until
30 days have elapsed from the date of the decision and there
is no reguest for a hearing under this section. The £iling

of a request for hearing postpones the effective date of the
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department's decision until the conclusion of the hearing
and issuance of a final decision by the board.

(7) The requirements of subsections {5} and {6) apply
to any action initiated by the department to suspend,
revoke, modify, or amend an operating permit issued under
this section.

(8) The denial by the department of an application
under [section 9] and this section is not subject to review
by the board or judicial review if the basis for denial is
the written objection of the appropriate federal agency
acting pursuant to the federal Clean Air Act, 42 U.5.C.
7401, et seq.

(9) Compliance with an operating permit granted or
renewed under [section 9] and this section is considered to
be in compliance with the requirements of this chapter only
if the permit expressly includes those requirements or an
express determination that those requirements are not
applicable. This subsection does not apply to general

permits provided for under [section 9].

NEW SECTION. Section 11. permits for operation -—-

limitations. {Sections 9 and 10) may not be construed to:

(1) affect the department's issuance of a permit for

the construction, ‘installation, alteration, or use of a

source of air contaminanes POLLUTANTS pursuant to 75-2-211
or 75-2-215;
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{2) restrict the board's authority to adopt regulations
providing for a single air guality permit system; or

{3) affect permits, allowances, phase I1 compliance
schedules, or other acid rain provisions under Subchapter IV

of the federal Clean Air Act, 42 U.S5.C. 7651, et seq.

NEW SECTION. Section 12. Pees -- special assessments
- late payment assessments. (1) Concurrent with the
submittal of a permit application required under this
chapter and annually for the duration of the permit, the
applicant shall submit to the department a fee sufficient to
cover the reasonable costs, direct and indirect, of
developing and administering the permitting requirements in
this chapter, including:

{a) reviewing and acting upon the application;

{b) implementing and enforcing the terms and conditions
of the permit. This amount does not include any court costs
or other costs associated with an enforcement action. If the
permit is not issued, the department shall return this
portion of the fee to the applicant.

(c) emigsions and ambient monitoring;

(d) preparing generally applicable regulations or
guidance;

(e) modeling, analysis, and demonstrations;

(f) preparing inventories and tracking emissions;

{(g) providing support to sources under the small
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business stationary source technical and environmental

compliance assistance program; and

(h) all other costs required to be recovered pursuant
to Subchapter V of the federal Clean Air Act, 42 U.5.C.
7661, et seq.

{2) In recovering the costs described in subsection
(1), the department may assess fees for ACTUAL emissions of
air eentaminants POLLUTANTS regulated under this chapter,
including but not limited to volatile organic compounds,
each air contaminant POLLUTANT regulated under section 7411
or 7412 of the federal Clean Air Act, 42 0.8.C. 7401, et
seq., and each air econtaminane POLLUTANT subiect to a
national primary ambient air quality standard.

{3) "The board shall by rule provide for the annual
adjustment of all fees assessed for operating permit
applications under [secticns 9 and 10} to account for
changes to the consumer price index, as required by
Subchapter V of the federal Clean Air Act.

{4 In addition to the fee required under subsection
(1), the board may order the assessment of additional fees
required to Fund specific activities of the department that
are directed at a particular gecgraphic area if the
legislature authorizes the activities and appropriates funds
for the activities, including emissions or ambient

monitoring, modeling analysis or demonstrations, or
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emissions inventories or tracking. Additional assessments
may be levied only on those sources that are within or are
believed by the department to be impacting the geographic
area, Before the board may require the fees, it shall first
determine, after opportunity for hearing, that the
activities to be funded are necessary for the administration

or implementation of this chapter, THAT THE AMOUNT OF THE

REQUESTED FEES 1S APPROPRIATE, that the assessments

apportion the required funding in an equitable manner, and
that tha department has obtained the necessary
appropriation. The contested case provisicons of the Montana
Adminisgtrative Procedure Act, Title 2, chapter 4, part 6,
apply to a hearing before the board under this subsection.

{5) (a) If the applicant or permitholder fails to pay
in a timely manner a fee required under subsection (1), in
addition to the fee, the department may:

(i) impose a penalty of-not-mere-than NOT TO EXCEED 50%
of the fee, plus interest on the required fee computed at
the rate contained in 19-31-510(3); or

(ii) revoke the permit consistent with those procedures
established under this chapter for permit revocation.

{b) Within 1 year of revocation, the department may
reissue the revoked permit after the applicant or
permitholder has paid all outstanding fees required wunder

subsections {1y and (4), including all penalties and
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interest provided for under this subsection {5). In
reissuing the revoked permit, the department may modify the
terms and conditions of the permit as necessary to account
for changes in air quality occurring since revocation.

{C} TRHE BOARD SHALL BY RULE PROVIDE FOR THE

IMPLEMENTATION OF THIS SUBSECTION (5), INCLUDING CRITERIA

FOR IMPOSITION OF THE SANCTIONS DESCRIBED IN THIS SUBSECTION
(5).

(6) The board may by rule allow the reduction of a fee

required under this section for an ocperating permit or
permit renewal to account for the financial resources of a
category of small business stationary sources.

{(7) As a condition of the continuing wvalidity of an
operating A permit issued by the department under this
chapter prior to October 1, 1993, the board may by rule
require the permitholder to pay the fees under subsections
(1) and (4).

{(8) For an existing source of air contaminants
POLLUTANTS that is subject to Subchapter Vv of the federal
Clean Air Act and that is not required to hold an air
quality permit from the department as of October 1, 1993,
the board may, as a condition of continued operation,
require by rule that the owner or operator of the source pay
the fees under subsections (1) and (4).

(9) (a) The department shall give written notice of the
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fee to be assessed and the basis for the department's fee
assessment under this section to the owner or cperator of
the air econtaminant POLLUTANT source. The owner or aperatoer
may appeal the department's fee assessment to the board
within 20 days after receipt of the written notice.

(b) An appeal must be based upon the allegation that
the fee assessment i1s errongous or excessive. An appeal may
noct be based on the amount of the fee contained in the
schedule adopted by the board.

{c) If any part of the fee assessment is not appealed,
it must be paid to the department upon receipt of the notice
required in subsection {9)(a).

{d) The contested case provisions of the Montana
administrative Procedure Act, Title 2, chapter 4, part &,
‘apply to a hearing before the board under this subsection
(9).

{10) The department may not charge more than one fee
annually to a source of air contaminants POLLUTANTS for the
costs identified in subsection {1}.

NEW SECTION, Section 13. Deposit of air quality
permitting fees. All money collected by the department
pursuant to [section 12] =must be deposited in an account in
the state special revenue fund to be appropriated by the
legislature to the department for the development and

administration of the permitting requirements of this
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chapter. THE OPERATING -PERHIT FEES AND THE CONSTRUCTION

PERMIT FEES MUST BE MAINTAINED IN SEPARATE SUBACCOUNTS. A

PERSON PAYING FEES UNDER THE OPERATING PERMIT PROGRAM IS

AUTHORIZED TO AUDIT THE OPERATING PERMIT PROGRAM QUARTERLY.

NEW SECTION. Section 14. sSmall business compliance
assistance advisory council. (1) There is a small business
compliance assistance advisory council.
{(2) The council consists of seven members, as follows:
(a) two members that are not owners or representatives
of owners of small business stationary sources, appointed by

the governor to represent the general public;

{(b) four members that are owners OR REPRESENTATIVES OF

OWNERS of small business stationary sources and who are not
legislators, one to be appointed by the majority and
minority leadership of the house of representatives and one
to be appointed by the majority and minority leadership of
the senate; and

(c) one member that 1is a representative of the
department of health and environmental sciences, appointed
by the director of that department.

{3} Appointed members shall serve for terms of 3 years.

{4) The provisions of 2-15-122(5) through (8) apply to

the council and its members.

NEW SECTION. Section 15. Ssmall business compliance

assistance advisory council -- duties -- secretary -—-
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meetings. (1) The small business compliance assistance
advisory council, established in {section 14], shall:

{a) render advisory opinions concerning the
effectiveness of the small business stationary source
technical and envircnmental compliance assistance program
administered by the department;

{b) make periodic reports to the appropriate federal
agency concerning the compliance of the small business
stationary source technical and environmental compliance
assistance program with the requirements of the federal
Clean Air Act, 42 0.8.C. 7401, et seq.;

{c) review information for small business stationary
sources to ensure that the information is understandable by
the lay person and recommend changes to make the information
understandable;

{d) consult with the small business stationary source
representative provided for in ([section 18] regarding
problems faced by small business stationary socurces
concerning the implementation and application of the
requirements of this chapter; and

(ey perform other duties necessary to meet the
requirements of the federal Clean Air Act.

{2} The council shall elect a presiding officer from
among its membership.

{3) The secretary of the council must be an employee of
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the department assigned to the small business stationary
source technical and environmental compliance assistance
program. -The secretary shall keep all records of meetings
and actions taken by the council and is responsible for the
development and dissemination of any reports and advisory
opinions of the council,

(4) The council shall hold at least one regular meeting
each calendar year and keep a summary record of its
proceedings that is open to the public for inspection.
Special meetings may be called by the presiding officer or a
majority of the council members. The secretary shall provide
advance notice of the time and place for meetings to each

member of the council.

NEW SECTION. Section 16. small business stationary
source technical and environmental compliance assistance
program -~ duties. (1) The department shall establish a
small business stationary source technical and environmental
compliance assistance program.

{2) The program shall:

(a) provide information to small business stationary
Sources on compliance methods and technologies, pollution
prevention, and accidental release detection and prevention;

(b) assist small business stationary sources in
determining applicable requirements under this chapter and

in receiving permits in a timely and efficient manner;
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{c) provide small business stationary sources timely
notice of their rights and obligations under this chapter;

(d) provide information to small business stationary
sources regarding the availability of audit services that
are useful for determining compliance status with the
regquirements of this chapter; and

(e) perform other duties as may be necessary to meet
the requirements of the federal Clean Air Act, 42 U.S.C.

7401, et seq.

NEW SECTION. Section 17. saall business stationary
sources — exceptions -— waivers. (1) Upon petiticn, the
department may designate a source tc be a small business
stationary source for purposes of receiving assistance from
the small business stationary source technical and
environmental compliance assistance program if the
stationary source does not emit more than 100 tons per year
of all regulated air econtamimants POLLUTANTS and:

(a) is a major stationary source as defined in
Subchapter V of the federal Clean Air Act, 42 U.S.C. 7661,
et seq.;

(b) emits 50 tons or more per year of a--reguiated AN
air eenteminant POLLUTANT: or

(c) emits more than 75 tons per year of all reguiated
air contaminants POLLUTANTS.

(2) After notice and an oppertunity for public comment,
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the department may grant a petition submitted under
subsgection (1) upon finding that the sgurce of air
contaminants POLLUTANTS does not have sufficient technical
and financial capabilities to meet the requirements of this
chapter without the assistance of the samall business
stationary source technical and environmental compliance
assistance program,

{3) After notice and opportunity' for public comment,
the department may exclude from the definition of small
business stationary source in 75-2-103 a category or
subcategory of sources that the department determines to
have gsufficient technical and financial capabilities to meet
the requirements of this chapter without the assistance of
the small business stationary source technical and
environmental compliance assistance program. The department
may make this determination only after consulting with the
appropriate federal agencies under Subchapter Vv of the

federal Clean Air Act.

NEW SECTION. Section 18. small business stationary
source representative -- duties. (1) The department shall
establish a small business stationary source representative

position that is not located in the department or subject to

the direct gupervision of the department.
(2) The small business stationary scurce representative

shall represent the interests of small business stationary
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sources before the department and other appropriate local,
state, and federal agencies concerning the implementation
and application of the requirements of this chapter. 1In
addition, the representative shall provide assistance to
small business stationary sources in meeting the
requirements of this chapter. In carrying out these
activities, the representative shall: )

(a) monitor the activities of the small business
stationary source technical and environmental compliance
assistance program;

(b) review and provide comments and recommendations to
the department, local air pollution control programs, and
the appropriate federal agencies regarding the development
and implementation of regulations pertaining to air quality
that impact small business stationary sources;

{(c) facilitate and promote the participation of small
business stationary sources in the development of new
regulations pertaining to air guality that impact small
business stationary sources;

(d) assist in the preparation and dissemination of
reports and other information regarding the applicability of
the requirements of this chapter to small business
gtationary sources;

(e} assist in the preparation of guideline documents by

the small business stationary source technical and
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environmental compliance assistance program to ensure that
these documents are readily understandable by the lay
person;

(€) assist small business stationary sources and their
trade associations to encourage voluntary compliance with
the requirements of this chapter;

{g) cooperate with appropriate local, state, and
federal agencies and private sector financial institutions
to assist small business stationary sources in locating
financial assistance necessary for compliance with the
requirements of this chapter;

{h) consult with the sSmall

business compliance
assistance advisory council regarding problemas faced by
small business stationary sources concerning the

implementation and application of the requirements of this

chapter; and

(i) perform other duties as may be necessary to meet

the requirements of the Federal Clean Air Act, 42 u.s.c.
7401, et seq.

Section 19. section 75-2-301, MCA, is amended to read:

®75-2-301. Local air pollution control programs. (1)
After public hearing, a municipality or county may establish
and administer a local air pollution control program if the
program is consistent with this chapter and is

the board.

approved by

-46- HB 318



11
12
13
14
15
16
17
18
13
20
21
22
23
24

25

HB 0318/02

{(2) 1f a local air pollution control program
established by a county encompasses all or part of a
municipality, the county and each municipality shall approve
the program in accordance with subsection {1).

{3} Except as provided in subsection (4), the board by
order may approve a local air pollution control program
that:

{(a) provides by ordinance or local law for reqguirements
compatible with, more stringent than, or more extensive than
those imposed by 75-2-203, 75-2-204, 75-2-211, 75-2-212,

75-2-215, [sections 9 through 11], and 75-2-402, and rules

adopted under these sections;

{b) provides for the enforcement of requirements
established under subsection {3)y(a) by appropriate
administrative and judicial processes; and

{c) provides for administrative organization, staff,
financial rescurces, and other resources necessary to
effectively and efficiently carry out the program. As part
of meeting these requirements, a local air pellution contrel
program may administer the permit fee provisions of ?5-2-2%%
[section 12). The permit fees collected by a local air
pollution.control program must be deposited in a county
special revenue fund to be used by the local air pollution
control program for administration of permitting activities.

{4) Except for those emergency powers provided for in
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75-2-402, the board may not delegate to a local air
pollution contreol program the authority to control any air
contaminant POLLUTANT source that:

{a} reguires the preparation of an environmental impact
statement in accordance with Title 75, chapter 1, part 2;

(b) is subject to regulation under the Montana Major
Facility Siting Act, as provided in Title 75, chapter 20; or

(c) has the potential to emit 250 tons per year or more
of any pollutant subject to regulation under this chapter,
including fugitive emissions, wunless the authority to
control the source was delegated to a local air pellution
control program prior to January 1, 1991,

{5) 1If the board finds that the locatioa, character, or
extent of particular concentrations of population, air
eontaminant POLLUTANT sources, or geographic, topographic,
or meteorological considerations or any combination of these
are such as to make impracticable the maintenance of
appropriate levels of air guality without an areawide air
pollution control program, the board may determine the
boundaries within which the program is necessary and require
it as the only acceptable alternative to direct state
administration.

(6) If the board has reason to belieQe that any part of
an air pollution control program in force under this section

is either inadequate to prevent and control air pollution in
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the jurisdiction to which the program relates or is being
administered in a manner inconsistent with this chapter, the
board shall, on notice, conduct a hearing on the matter.

{7) 1I1If, after the hearing, the board determines that
any part of the program is inadequate to prevent and control
air pollution in the Jjurisdiction te which it relates or
that it is not accomplishing the purposes of this chapter,
it shall require that necessary corrective measures be taken
within a reasonable time, not to exceed 60 days.

(B)Y If the jurisdiction fails to take these measures
within the time required, the department shall administer
within that jurisdiction all of the provisions of this
chapter, including the terms contained in any applicable
beard order, that are necessarf to correct the deficiencies
found by the board. The department's c¢ontrol program
supersedes all municipal or county air pollution laws,
rules, ordinances, and requirements in the affecfed
jurisdiction. The cost of the department's action is a
charge on the jurisdiction.

(9) If the board finds that the control of a particular
air contaminant POLLUTANT source because of its complexity
or magnitude is beyond the reasonable capability of the
local jurisdiction ar may be more efficiently and
economically performed at the state level, it may direct the

department to assume and retain control over that air
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contaminant POLLUTANT source. Ne A charge may not be
assessed against the jurisdiction therefor. Findings made
under this subsection may be either on the basis of the
nature of the sources involved or on the basis of their
relationship to the size of the communities in which they
are located.

(10) A jurisdiction in which the department administers
all or part of its air pollution control program under
subsection (8) may, with the approval of the board,
establish or resume an air pollution control program that
meets the requirements of subsection (3}.

(11} A municipality or county may administer all or part
of its air pollution control program in cooperation with one

Or more municipalities or counties of this state or of other

states."

NEW SECTION. Section 20. codification instruction. (1)
{Sections 9 through 13] are intended to be codified as an
integral part of Title 75, chapter 2, part 2, and the
provisions of Title 75, chapter 2, part 2, apply to
[sections 9 through 13].

(2) ([Section 14) is intended to be codified as an
integral part of Title 2, chapter 15, part 21, and the
provisions of Title 2, chapter 15, part 21, apply to
[section 14},

(3) {Sections 15 through 18] are intended to be
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codified as an integral part of Title 75, chapter 2, part 1,
and the provisions of Title 75, chapter 2, part 1, apply to

[sections 1% through 181}.

NEW SECTION. Section 21. saving clause. {Sections 5§
through 8] do not affect rights and duties that matured,
penalties that were incurred, or preoceedings that were begun

before [the effective date of sections 5 through 8].

NEW SECTION. Section 22. severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remaing in effect in all wvalid applications that are

severable from the invalid applicaticns.

NEW SECTION, Section 23, Retroactive applicability.
{1} [Section 12(7)] applies retroactively, within the
meaning of 1-2-109, to all permits issued by the department
of health and environmental sciences pursuant to Title 75,
chapter 2, prior to {the effective date of section 12]}.

(2) [Sections 4{2), 9(2) and (3), and 12(8)] apply
retroactively, within the meaning of 1-2-109, to all
activities identified in those subsections that are not
subject to a permit issued by the department of health and
environmental sciences pursuant to Title 75, chapter 2, as

of {the effective date of sections 4, 9, and 12].

NEW SECTION. Section 24. Effective dates. (1)

-51- HB 318
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[Sections 1, 14 through 18, 20 through 23, and this section}
are effective on passage and approval.

(2) [sections 2 through 13 and 19] are effective
October 1, 1993, but the board and department may proceed
with the rulemaking authorized under (sections 2 through 13
and 19) upon passage and approval, The effective date of any
rules adopted to implement [sections 2 through 13 and 19]
may not be effective before October 1, 1993.

-End-
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HOUSE BILL NO. 318
INTRODUCED BY §. RICE, HALLIGAN, FAGG, KEATING
BY REQUEST OF THE DEPARTMENT

OF HEALTH AND ENVIRONMENTAL SCIENCES

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
LAWS RELATING TO AIR QUALITY; AUTHORIZING THE DEPARTMENT OF
HEALTH AND ENVIRONMENTAL SCIENCES TO ADMINISTER A PROGRAM
FOR THE ISSUANCE AND RENEWAL OF AIR QUALITY OPERATING
PERMITS; AMENDING THE CONFIDENTIALITY PROVISIONS RELATING TO
AIR QUALITY; CLARIFYING THE AUTHORITY OF THE DEPARTMENT OF
HEALTH ARD ENVIRONMENTAL SCIENCES TO ADMINISTER A PROGRAM
FCR THE ISSUANCE OF AIR QUALITY PERMITS FOR CONSTRUCTION,
INSTALLATION, ALTERATION, OPERATION, OR USE; CLARIFYING THE
AUTHORITY OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES TO COLLECT FEES FOR OPERATING AND CONSTRUCTION
PERMITS:; DESIGNATING FEES TO AN ACCOUNT IN THE SPECIAL
REVENUE FUND; PROVIDING FOR AN ADMINISTRATIVE CIVIL PENALTY
IN THE CLEAN AIR ACT OF MONTANA: CLARIFYING AND AMENDI“G THE
CRIMINAL PUNISHMENT APPLICABLE TO VIOLATIONS OF AIR QUALITY
STATUTES, RULES, ORDERS, AND PERMITS; CLARIFYING AND
AMENDING THE CIVIL PUNISHMENT APPLICABLE TO VIOLATIONS OF
AIR QUALITY STATUTES, RULES, ORDERS, AND PERMITS: AMENDING
THE PROVISIONS RELATING TO THE ASSESSMENT OF NONCOMPLIANCE

PENALTIES; CREATING THE SMALL BUSINESS COMPLIANCE ASSISTANCE
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ADVISORY COUNCIL; CREATING THE SMALL BUSINESS STATIONARY
SOURCE TECHNICAL AND ENVIRONMENTAL COMPLIANCE ASSISTANCE
PROGRAM WITHIN THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES; PROVIDING FOR AlSHALL BUSINESS STATIONARY SOURCE
REPRESENTATIVE; AMENDING PROVISIONS RELATED TO LOCAL AIR
POLLUTION CONTROL PROGRAMS; AMENDING SECTIONS 75-2-103,
75-2-105, 75-2-204, 75-2-211, 75-2-301, 75-2-401, 75-2-412,
75-2-413, AND 75-2-421, MCA; AND PROVIDING EFFECTIVE DATES
AND A RETROACTIVE APPLICABILITY DATE."

WHEREAS, pursuant to Subchapter V of the federal Clean
Air Act, 42 U.S.C. 7661, et 3eq., the State of Montana may
be authorized by the U.S. Environmental Protecticon Agency to
administer an operating permit program applicable to certain
Sources of air econtaminants POLLUTANTS:; and

WHEREAS, if the state fails to obtain authorization for
an operating permit program from the federal government

under the Cfederal <Clean Air Act, the program will be

THERE ARF. NO CHANGES IN THIS BILL
AND WTLL NOT BE REPRINTED. PLEASE
REFER TO YFLLOW COPY FOR COMPLETE TEXT.
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SENATE STANDING COMMITTEE REPORT

Page 1 of 2
March 29, 19593

MR, PRESIDENT:

We, your committee on Natural Resources having had under
consideration House Bill No. 318 (third reading copy -- blue),
respectfully report that House Bill No. 118 be amended as follcws
and as so amended be concurred in.

. B
- o 2 C
Signed: v oy $3l ot ch/té(

Senator Don Bianchi, Chair
That such amendments read:

1. Page 4, line 3.
Strike: "THAT"

2. Page 4, line 10.
Following: “DEPARTMENT"
Insert: "to"

Following: "“FOR™

Strike: "IMPOSING"

Insert: "imposition of any"

3. Page 4, line 11.
Following: "LIMITATIONS"
i

———— a *
Insert: , monitoring or reporting requirements, or other
substantive reguirements”

4. Page 4, line 12.
Following: "“SUBCHAPTER V"
Insert: "and implementing regulations®

5. Page 4, line 13.

Strike: "DESIRE"

Insert: "intent"

Following: "PROGRAM"

Insert: "administered by the department”

6. Page 4, line 15.

Strike: "HWO MORE STRINGENT THAN REQUIRED BY"

Insert: “"conslstent with the operating permit framework and
guidelines outlined in"

7. Page 4, line 16.

Following: "“SUBCHAPTER V"

Insert: "and Implementing regulations. The legislature further
intends that the operating permit program authorized by this
bill, when viewed as a whole, should not invariably be
limited to the minimum federal requirements but alsc should
not invariably impose the strictest opticnal alternatives
allowable under Subchapter V and implementing regulations”

/1@‘/ amd. Coord. ﬂ” et a

Nl Sec. of Senate Senator Camrylng BI1l 701220S8C.San

Page 2 of 2
March 29, 1993

8. Page 26, line 25 through page 27, line 2.

Strike: "NO" on page 26, line 25 through “OF“ on page 27, line 2

Insert: "consistent with the operating perfit framework and
guidelines outlined in*

9. Page 27, line 2.
Folliowing: "ACT"
Insert: "and implementing regulations"

10. Page 36, line 7.

Following: "assess"

Strike: "“fees for"

Insert: "an application fee based on estimated actual emissions
or an annual fee based on"

11. Page 39, line 21.
Following: "fees."
Insert: "{1)"

12. Page 40, lines 1 through 4.

Strike: "THE" on line 1 through "," on line 4

Insert: "{2) The operating permit fees and the construction
permit fees must be maintained in separate accounts within
the state special revenue fund.

{3) Upon request, the expenditure by the department of funds
in these accounts may be audited by a gqualified auditor at the
end of each fiscal year. The cost of the audit must be borne by
the person requesting the audit."

13. Page 52, lines 3, 5, and 7.

Strike: *13"

Insert: "12, 13(1) and (3),"

14. Page 52.

Following: line 8

Insert: “(3) [Section 13(2)] is effective July 1, 1994."

-END-

SENATE
H6 3If

7012208C.San



SENATE COMMITTEE OF THE WHOLE AMENDMENT
March 31, 1993 11:56 am

Mr. Chairman: I move to amend House Bill No. 318 (third reading
copy -- blue).

(foorD
REJECT Signed: 74«/2‘@“/

Senator Kenneth Mesaros

That such amendments read:

Amend the Senate standing committee report of the committee on
Natural Resources dated March 29, 1993, as follows:

Amendment No. 7 Insert, following "implementing"
Insert: "federal"

~END-

SENATE
HE 313

M-~ Aamd. Coord. r721156CW.Sma
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HODSE BILL NO. 318
INTRODUCED BY S. RICE, HALLIGAN, FAGG, KEATING
BY REQUEST OF THE DEPARTMENT

OF HEALTH AND ENVIRONMENTAL SCIENCES

A BILL FOR AN ACT ENTITLED: *“AN ACT GENERALLY REVISING THE
LAWS RELATING TO AIR QUALITY; AUTHORIZING THE DEPARTMENT OF
HEALTH AND ENVIRONMENTAL SCIENCES TO ADMINISTER A PROGRAM
FOR THE ISSUANCE AND RENEWAL, OF AIR QUALITY OPERATING
PERMITS; AMENDING THE CONFIDENTIALITY PROVISIONS RELATING TO
AIR QUALITY; CLARIFYING THE AUTHORITY OF THE DEPARTMENT OF
HEALTH AND ENVIRONMENTAL SCIENCES TO ADMINISTER A PROGRAM
FOR THE ISSUANCE OF AIR QUALITY PERMITS FOR CONSTRUCTION,
INSTALLATION, ALTERATION, OPERATION, OR USE; CLARIFYING THE
AUTHORITY OF THE DEPARTMENT OF HBEALTH AND ENVIRONMENTAL
SCIENCES TO COLLECT FEES FOR OPERATING AND CONSTRUCTION
PERMITS; DESIGNATING PEES TO AN ACCOUNT IN THE SPECIAL
REVERUE FUND; PROVIDING FOR AN ADMINISTRATIVE CIVIL PENALTY
IN THEE CLEAN AIR ACT OF MONTANA; CLARIFYING AND AMENDING THE
CRIMINAL PUNISHMENT APPLICABLE TO VIOLATIONS OF AIR QUALITY
STATUTES, RULES, ORDERS, AND PERMITS; CLARIFYING AND
AMENDING THE CIVIL PUNISHMENT APPLICABLE TO VIOLATIONS OF
AIR QUALITY STATUTES, RULES, ORDERS, AND PERMITS; AMENDING
THE PROVISIONS RELATING TO THE ASSESSMENT OF NONCOMPLIANCE

PENALTIES; CREATING THE SMALL BUSINESS COMPLIANCE ASSISTANCE
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ADVISORY COUNCIL; CREATING THE SMALL BUSINESS STATIONARY
SOURCE TECHNICAL AND ENVIRONMENTAL COMPLIANCE ASSISTANCE
PROGRAM WITHIN THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES; PROVIDING FOR A SMALL BUSINESS STATIONARY SOURCE
REPRESENTATIVE; AMENDING PROVISIONS RELATED TO LOCAL AIR
POLLUTION CONTROL PROGRAMS; AMENDING SECTIONS 75-2-103,
75-2-105, 75-2-204, 75-2-211, 75-2-301, 75-2-401, 75-2-412,
75-2-413, AND 75-2-421, MCA; AND PROVIDING EFFECTIVE DATES
AND A RETROACTIVE APPLICABILITY DATE."“

WHEREAS, pursuant to Subchapter V of the federal Clean
Air Act, 42 U.5.C. 7661, et seq,, the State of Montana may
be authorized bf the U.S. Environmental Protection Agency to
administer an operating permit program applicable to certain
sources of air contaminants POLLUTANTS; and

WHEREAS, if the state fails to obtain authorization for
an operating permit program from the federal government
under the federal Clean Air Act, the program will be
administered within the state by the U.S. Environmental
Protection Agency and the &state will be subjected to
sanctions, including the loss of federal air program funding
or highway funding; and

WBEREAS, the Legislature believes that it is in the best
interests of both the citizens and businesses of this state

for the Department of Health and Environmental Sciences to

-2- HB 318
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seek and obtain authorization from the federal government to
administer an operating perait program pursuant to
Subchapter V of the federal Clean Air Act; and

WHEREAS, to provide the Department of Health and
Environmental Sciences with the statutory authority
necessary to obtain authorization under Subchapter V,
numerous amendments and additions to the Clean Air Act of
Montana are necessary and appropriate, including significant
amendments to existing permitting, fee, and enforcement
authority and the adoption of new provisions governing the
operating permit program and relating to assistance for

small businesses.

STATEMENT OF INTENT

A statement of intent is provided for this bill because
it extends current rulemaking authority of the board of
health and enviranmental sciences to adopt rules
implementing a program for the issuance and renewal of air
quality operating permits by the department of health and
environmental sciences and amends several sections of the
Clean Air Act of Montana for which the board currentiy has
rulemaking authority, including the authority to adopt air
quality permit fees to be collected by the department of
health and environmental sciences.

Section 75-2-204 and [section 9]} provide the authority
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to the board and department to create and administer an

operating permit program for those sources subject to

Subchapter V of the federal Clean Air Acty~and-it. IT is the

desire of the legislature that the program be applied only
to theose sources covered by the statutory reguirements of

Subchapter V= AND THAT THE DEPARTMENT ALLOW FOR OPERATIONAL

FLEXIBILITY AT THOSE SOURCES, INCLUDING PROVISIONS FOR MINOR

PERMIT MODIFICATIONS AND OFF-PERMIT CHANGES. THE LEGISLATURE

DOES NOT INTEND FHAP THE OPERATING PERMIT PROGRAM

ADMINISTERED BY THE DEPFARTMENT TO SERVE AS A BASIS FOR

IMPESENG TMPOSITION OF ANY ADDITIONAL EMISSION LIMITATIONS,

MONITORING OR REPORTING REQUIREMENTS, OR OTHER SUBSTANTIVE

REQUIREMENTS UPON SOURCES WITHIN THE STATE, EXCEPT AS

REQUIRED BY SUBCHAPTER V AND IMPLEMENTING REGULATIONS. IT IS

ALSO THE BESIRE INTENT OF THE LEGISLATURE THAT THE OPERATING

PERMIT PROGRAM ADMINISTERED BY THE DEPARTMENT FOR THOSE

SOURCES SUBJECT TO SUBCHAPTER V OF THE FEDERAL CLEAN ATR ACT

BE NO-MORE-SPTRINGENP-PHAN-RBOUIREB-BY CONSISTENT WITH THE

OPERATING PERMIT FRAMEWORK AND GUIDELINES OUTLINED 1IN

SUBCHAPTER V_AND IMPLEMENTING FEDERAL REGULATIONS. THE

LEGISLATURE FURTHER INTENDS THAT THE OPERATING PERMIT

PROGRAM AUTHORIZED BY THIS BILL, WHEN VIEWED AS A WHOLE,

SHOULD NOT INVARIABLY BE LIMITED TO THE MINIMUM FEDERAL

REQUIREMENTS BUT ALSO SHOULD NOT INVARIABLY IMPOSE THE

STRICTEST OPTIONAL ALTERNATIVES ALLOWABLE UNDER SUBCHAPTER V

-4~ HB 318



woom N o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0318/03

AND IMPLEMENTING FEDERAL REGULATIONS. These sections and the

amendments contained in 75-2-103{2) are also intended to
clarify the department's existing authority to implement the
provisions of the federal Clean Aair Act relating to
hazardous air pollutants, 42 U.S.C. 7412, as those
provisions relate to the requirements of Subchapter V.
Section 75-2-211 contains amendments that clarify the
authority of the department to continue to administer the
air quality permitting program relating to the construction,
installation, alteration, or use of air contaminant
POLLUTANT sources. It is the desire of the legislature that
the department continue this permitting program in
conjunction with the operating permit program under

{sectiong 9 through 11). THE CLARIFYING AMENDMENTS CONTAINED

IN THIS BILL ARE NOT INTENDED TO EXPAND THE CURRERNT

AUTHORITY OF THE DEPARTMENT TO ADMINISTER AN AIR QUALITY

PERMITTING PROGRAM RELATING TQO CONSTRUCTION, INSTALLATION,

ALTERATION, OR USE. This authority is currently used for

conducting various state air guality permitting programs, as
well as for operating federal permitting programs relating
to prevention of significant deterioration and
nonattainment, all of which are part of the state
implementation plan for protecting air guality. In addition
to these programs, the 1legislature intends that 75-2-211

serve as the authority needed to meet the requirements of
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the federal Clean Air Act relating to the construction,
reconstruction, and modification of sources of hazardous air
pollutants, 42 U.S.C. 7412,

[Sectieon 12]) contains the department's existing
authority to assess application and annual fees for permits
issued under the Clean Air Act of Montana, Title 75, chapter
2. The placement of this authority in a separate section of
the c¢ode emphasizes its general applicability to all
permitting activities under that chapter. {Section 12(1),
(2), and (3)] contain amendments to the existing fee
authority to ensure that the department will be able to
collect fees sufficient to meet the requirements of
Subchapter Vv of the federal Clean Air Act. [Section 12{5)]
is intended to provide the department with an alternative to
civil enforcement in addressing the delinquent payment of

fees.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 75-2-103, MCA, is amended to read:

"75-2-103. Definitions. Unless the context requires
otherwise, in this chapter the following definitions apply:

(1) “Advisory council”™ means the air pollution control
advisory council provided for in 2-15-2106.

(2) ™Air contaminant"” means dust, fumes, mist, smoke,

other particulate matter, vapor, gas, odorous substances, or

~6= HB 318
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any combination thereofy--ineiuding--peilutanta——reguiated

pursuant-to-section-74i2-and-Subehapter—-¥Y--of--the--federat

Eiean-Atr-Act;~42-H-57€--F4017-et-seq.

{3) “"AIR POLLUTANTS" MEANS ONE OR MORE AIR CONTAMINANTS

THAT ARE PRESENT IN THE OUTDOOR ATMOSPHERE, INCLUDING THOSE

POLLUTANTS REGULATED PURSUANT TO SECTION 7412 AND SUBCHAPTER

V OF THE FEDERAL CLEAN AIR ACT, 42 U.S.C. 7401, ET SEQ.

t3¥({4) "Air pollution” means the presence in---the
ocutdoor--atmesphere--of--one-or-mare-air-centaminants OF AIR
POLLUTANTS in a quantity and for a duration whieh that are
or tend to be injurious to human health or welfare, animal
or plant life, or property or would unreasonably interfere
with the enjoyment of 1life, property, or the conduct of
business.

t4¥(5) "Board" means the board of heaith and
environmental sciences provided for in 2-15-2104.

+5%(6) “Department” means the department of health and
environmental sciences provided for in Title 2, chapter 15,
part 21.

t63{7) "Emission" means a release into the outdoor
atmosphere of air contaminants.

+7?¥(8) “Person" means an individual, a partnership, a
firm, an association, a municipality, a public or private
corporation, the state or a subdivision or agency of the

state, a trust, an estate, an interstate body, the federal
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government or an agency of the federal government, or any

other legal entity and includes persons resident in Canada.

+83(%) "Small business stationary source" means a

stationary source that:

{a) is owned ar operated by a person who employs 100 or

fewer individuals;

(b} is a small business ccncern as defined in the Small

Business Act, 15 U.S8.C. 631, et seq.:

{c} is not a major stationary source as defined in

Subchapter V of the federal Clean Air Act, 42 U.S.C. 7661,

ekt _seq.;

(d) emits less than 50 tons per year of a-reguiated AN

air esntaminant POLLUTANT;

{e) emits less than a total of 75 tons per year of all

reguiated air cemtaminants POLLUTANTS combined; and

{f} is not excluded from this definition under [section
17(3)]1.”

Section 2. Section 75-2-105, MCA, is amended to read:

=75-2-105. Confidentiality of records. {l1l) Records or
other information concerning air centaminant POLLUTANT
sources whieh that are furnished to or obtained by the board
or department are a matter of public record and open to
public use. However, any information unigue to the owner or
operator of an air contaminant POLLUTANT source which that

would, if disclosed, reveal methods or processes entitled to

-8B~ HB 318
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protection as trade secrets shail must be maintained as
confidential if so determined by a court of competent
jurisdiction. The owner or operator shall file a declaratory
judgment action to establish the existence of a trade secret

if We the owner or operator wishes such the information to

enjoy confidential status. The department shat: must be
served in any-such the action and may intervene as a party
therein in the action. Any A trade secrets secret not
intended tc be public when submitted to the board or
department sheit must be submitted in writing and clearly
marked as confidential. However, emission data and operating

permits issued by the department pursuant to [sections 9

through 11] shaii-never may not be considered confidential
for the purposes of this section.

(2) This section does not prevent the use of records or
information by the board or department in compiling or
publishing analyses or summaries relating to the general
condition of the outdoor atmosphere if the analyses or
summaries do not identify an owner or operator or reveal

informaticn otherwise made confidential by this section.”
Section 3. sSection 75-2-204, MCA, is amended to read:

*75~2-204. Rules relating to construction,
installation, alteration, operation, or use. The board may
by rule prohibit the construction, installation, alteration,

operation, or use of a machine, equipment, device, or
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facility whieh that it finds may directly or indirectly
cause or contribute to air pollution or whieh that is
intended primarily to prevent or control the emission of air

potiutants concaminant=s POLLUTANTS, unless a permit therefor

has been obtained under this part.”

Section 4. section 75-2-211, MCA, is amended to read:
"75-2-211, Permits for construction, installation,
alteration, eperatieny or use. (1)} The-department The board
shall by rule pravide for the issuance, expirationy

modification, amendmenty suspension, revocation, and renewal

of a-permit-issued operating-permits-as-part-of-an-operating

permit~-program-to—be—administered-by-the—department A PERMIT

ISSUED under this part chapter PART.
t2y——-Por--aii--socurcen——of--air--contaminants—-that--are
subjeet--to--the--provisiens-of-Fitte-V-of-the—federai-€tean
Air-peey-42-H:87€v-74017-et-segr7-as-amended;-the-previsions
of-this-section-appty-in-addition-to--the--other--appiicable
provisions-of-this-chapters
ftay--Fhe-board-shali-by-rute-require-that-permits-issued
to-—-seurcea--deacribed--in—-subsection——{t24--be--of--iimited
durationy--but-—-it-may-not-iimit-the-duratien-of-the—-permits
beyond-that-reguired-by-the-federai-@rean-Air-Act;-42-d+5:€+
F48t;-et-seg:r7-as-amended:
tby-~Fhe-board-shaii-by-ruie-provide-for-the-renewat—-of

permita-issued-to-the-sources:
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tey~-Fhe--board--shati—-by—-ruie——estabiish-a-eransition
sehedute-for-air—-guatity-permits-—heid--py--ssurces—-pf-—-aie
eontnminanhs-~uubject——to—-ehe-provisionS“eE-ausaectéen—f217
Fhe--transition-—sechedute—-must--spectfy-—-dates-—-far-——the
expiratien-of-the-permitay-absent-an-appiication-for-renewst
by--the--ssureer——-Fhe--transicien--scheduite——may-not-specify
expiration--dates—-that--are-—eariier—-in--time~-than--these
required-by-Picie-y¥-of-the-federat-ciean-Atir-Actr-42--H:57€5
748ty --—et--—segr7y——--as--anended:—-Fhe--eransition--scheduie
estabiished-by-the-board-also-eppiies—to-exiseing-scurces-eof
air-contaminants—that-are-subject-to-the-provisions—of-Pitie
V-of-the-federat-Eiean—-Atr-Act7-42-UH-5:8--Fd01i7-et-seg-7——-as
amendedr-and-that-do-not-hetd-an-atr-gquatity-permit-£rom-the
department-as-of-Nevember—-27-1992+

+3¥(2) Not later than 180 days before construction,
installation, or alteration begins or as a condition of use
of any machine, equipment, device, or facility whien that
the board finds may directly or indirectly cause or
contribute to air pollution or whieh that is intended
primarily tc prevent or control the emission of air

potiutants contaminants POLLUTANTS, the owner or operator

shall file with the department the appropriate permit
application on forms available from the department.
t4}--Eoncurrent——with--the---submittai-——of---a-—-permit

appiication--required-by-subsection~t3j-and-annuaiiy-for-the
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duration-of-the-permit;~the-appiicant-shaii—-submit--to——the
department-——-a--fee-sufficient-to-cover-the-reascnabie-costsy
both-direet-and-indirectr-ef--devetoping--and--administering
the——permitténg——requirements—tn—this—chapter;-inciuding—the
reasonabie-costs-of:
fay--reviewing-and-acting-upon-the-appltications
tby--impiementing-and-enforeing-the-terms-and-conditions
of-the-permit-if-the-permit-is-issned:--Howevers—this--amount
does-~not--inciude~any-court-—tosts-or-other-coses-associnted
with-any-enforeement-action:-if-the-permit-—is--net—-issned;
the--department--shati-recura-this-pertion-of-the-fee-to-the
appiicants
tecy-—emissions-and-ambient-monitorings
td}--preparing-—-generatiy--appiicabte---reguiations---or
guidance;
te}--modeling;-analysisy-and-demonatrations;-and
t£y--preparing-inventories-and-tracking-emissions+
t5y——EIn-—addition——to--the-fee-required-under-subsection
t4}7-the-board-may-order—-the-assessment-of--addicional--fens
required—-to-fund-specific-activities-of-the-department-that
are-—directed--at--a-—particuiar--gesgraphic—-area——if--—the
tegisiature--anthorizes—-the-activities-and-appropriates—the
funds-for-the-activitiens——incinding——-emissions--er--ambient
monitoringy---modeting-——anatysis---or---demonstrationsy--or

eninsions—invenbories-or-—trncking:w-Adaitionai—-assesanents

-12- HB 318
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may--be--ievied-oniy-on-those-sources—-that-are-within-or-are
believed-by-the-department-to-be-—impacting——the—-gesgraphic
areaz-Before-the-board-may-reguire-the-assessments;-it-shaii
first--determiner--atter--opportuntty~-£for—-heartngr-that-the
activities-te-he-funded-are—necessary-for-the-adminiscration
or—tmpltementation-of——this-—chapter;——that-—-the--assessments
apportion——-che--required-funding-in-an-equitabie-manner;-and
that-the—departnent—has—obtained——iegésiativc--authorizae&on
for-the-expendicure-and-the-necessary-appropriatiens
16y--As——g--conditien--of--the--continuing——vatidicry——of
permits--iasued——by-—-the-department-under-this-pare-prisr-to
oetober-17-1991i7-the-department-may-require-the—-permithoider
to—--pay-—-an--annuai--fee——sufficient--to——cover-—the—--costs
rdentified-in-subaection—-{t4)+
{#y~-Por-any-existing-seurce-cf-air-contaminants—that-ts
subject—~to--Pitlte-V-of-the-federat-Ciean—Air-Act;-42-H=G:E=
F48i7-et-segrr-as-amended;-and-that-is-not-reguired-to--hoid
an--air--guatity-permit-from-the-department-as-of-Gctober—27
1993;-che-board-mayy—as-a-condition-of-continued--cperationsy
require-by-ruie-that-the-owner-or-operator-of-the-source-pay
the--annuai-—-fee—-provided-for-in-subsection—t43r-Nothing-in
this-subsection-may-be-construed-as-atiewing-the--department
to--eharge—--any--source-—of--air--contaminanta-more-than-one
annuai-fee-that-is-designed-te—cover-the-costa-identified-in

subsection-té4¥=

-13~- HB 318
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t8)-~The-feen-cotiected-by—tche--department-—-pursuant—-te
this--section-must-be-deposited-in-the-state-speciat-revenue
fund-to-be-appropriated-by-the-iegisiature-to-the-department
for-the-development-and--administration—-of-—-the--permitting
requirementa~-in-this-chapters

+93-~tay-Phe-department—shati-give-weiteen-notice-af-the
amount—-of--the--fee—-to--be--assessed-and-the—basis—for-the
department!is—fee-assessment-under-thia-section-to-—the--owner
or—-operater-—of-—-the-—atr--contaminant-sources-Fhe-owner-or
eperator-may-appeat-the-departmentias-£fee—aasessment--to-~the
board-within-20-days-after-receipt-of-the-written-notices

tby--An--appeai--must--be-based-upon-the-ailegation—-that
the-fee-asaeasment-is-erronesus-or-excessives-An-appeat——may
not—-be-based-onlty-on-the-amount-of-the-fee-schedulie-adopted
by-the-beards

tei--if-any-part-of-the-fee-assessment-ts-not--appeaied;
it-mast-be-paid-to-the—department-upon-receipt-of-the-notice
in-subsection-{t9¥y¢ats

tdy--Fhe---contested--case--provisiona--ef-—the--Montana
Administrative--Procedure-~Act--provided—-for--in-—Pitie--27
chapter-47-appiy-to-any-hearing-before-the-beard-under——this
subseetion-1+9y+

{3) The permit program administered by the department

pursuant to this section must include the following:

(a) reguirements and procedures for permit

~-14- HB 318
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applicaticons, including standard application ferms;

{b}] requirements and procedures for submittal of

informaticn necessary to determine the Jlocaticn, guantity,

and type of emissions;

{c} procedures for public notice and opportunity for

comment or public hearing, as appropriate;

{d) procedures for providing notice and an ocpportunity

for comment to cgontiguous states and federal agencies, as

appropriate;
(e) requirements for inspection, monitoring,

recordkeeping, and reporting;

(£} procedures for the transfer of permits;

{g) requirements and procedures for suspension,

modification, and revocation of permits by the department;

{h) requirements and procedures for appropriate

emission limitations and other reguirementg, including

enforceable measures necessary to ensure compliance with

thoge limitations and requirements;

(i) reguirements and procedures for permit modification

and amendment; and

{j) reguirements and procedures for issuing a single

permit authorizing emissions from similar operations at

multiple temporary leocations, which permit may include

conditions necessary to ensure compliance with the

requirements of this chapter at all authorized locations and

~15— BB 318

S W W Nt b W N -

N
[ O T T

18
19
20
21
22
23
24
25

HB 0318/03

a__ requirement that the owner or operator notify the

department in advance of each change in location.

t¥04(4) Nothing--in-—this This section shaii does not
restrict the board's authority to  adopt regulations
providing for a single air quality permit system.

t323(5) The department may, for good cause shown, waive
or shorten the time required for filing the appropriate
applications.

t223(6) The department shall require that applications
for permits be accompanied by any plans, specifications, and
other information it considers necessary.

t333(7) An application 1is not considered filed until

the applicant has submitted all fees required under [section

12] and all information and completed att application forms
required by pursuant to subsections (2), (3), and (6)
through-{7}-and-t12). Hewever;-if If the department fails to
notify the applicant in writing within 30 days after the
purported £filing of an application that the application is
incomplete and fails to list the reasons why the application
is considered incomplete, the application is considered
filed as of the date of the purported filing.

t43(8) (a) Where If an application for a permit
requires the compiiation preparation of an environmental
impact statement under the Montana Environmental Policy Act,

Title 75, chapter 1, parts 1 through 3, the department shall

-16- HB 318
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notify the applicant in writing of the approval or denial of
the application within:

{i) 1B0 days ef after the department’s receipt of a
filed application, as defined provided in subsection
t23¥(7), if the department prepares the environmental impact
statement; or

(ii) within 30 days after issuance of the £final
environmental impact statement by the lead agency if a state
agency other than the department has been designated by the
governor as lead agency for preparation of the environmental
impact statement.

{b) Hoewevery--where If an application does not require
the eempilatien preparation of an eanvironmental impact
statement, the department shall notify the applicant in
writing within 60 days of-the after its receipt of a filed
application, as defined provided in subsection +33}(7), of
the its approval or denial of the application. Notification
of approval or denial may be served persocnally or by
registered--or certified mail on the applicant or nis the

applicant's agent.

(¢} Failure by the department to act in a timely manner

does not constitute approval or denial of the application.

THIS DOES NOT LIMIT OR ABRIDGE THE RIGHT OF ANY PERSON TO

SEEK AVAILABLE JUDICIAL REMEDIES TC REQUIRE THE DEPARTMENT

TO ACT IN A TIMELY MANNER.

-17- HB 318
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t153({9) When the department approves or denies the
applicaticon for a permit under this section, a person who is
jointly or severally adversely affected by the department's

decision may requesty a hearing before the board. The

reguest for hearing must be filed within 15 days after the

department renders its decisionry-upen and must include an

affidavit setting forth the grounds therefory--a--hearing

before—-the--beardr for the request. A-hearing-shati-be-heid

under-the-provisions-of-the-Montana-Administrative-Frecedure

Acts The contested case provisions of the Montana

Administrative Procedure Act, Title 2, chapter 4, part 6,

apply to a hearing before the board under this subsection.

t363(10) The department's decision on the application is

not final unless 15 days have elapsed from the date of the

decision and there is no request for a hearing under this
section. The filing of a reguest for a hearing postpones the
effective date of the department’'s decision until the
conclusion of the hearing and issuance of a final decision
by the board.*

Section 5. section 75-2-401, MCA, is amended to read:

"*75-2—-401. Enforcement - notice ~— order for

corrective action -- administrative penalty. (1) When the

department believes that a violation of this chapter, a rule
made adopted under this chapter, or a condition or

limitation imposed by a permit issued pursuant to this

-18- HB 318
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chapter has occurred, it may cause written notice to be
served personally or by registered-or certified mail on the

alleged violator or hism the violator's agent. The notice

shall must specify the provisicn of this chapter, or the
rule, or the permit condition or limitation alleged to be
viclated and the facts alleged to constitute a violation.
The notice and may include an order to take necessary
corrective action within a reasonable period of time stated

in the order or an order to pay an administrative penalty,

or both. The order becomes final unless, within 30 days
after the notice is received, the person named requests in
writing a hearing before the board. On receipt of the
request, the board shall schedule a hearing.

{2) 1f, after a hearing held under subsection (1)} of
this-section, the board finds that viclations have occurred,
it shall either-affirm-eor-modify-an-order-previousty-issued
or issue an appropriate order for the prevention, abatement,
or control of the emissions involved or for the taking of
other corrective acticn it-eonsiders-mpprepriate or assess

an_administrative penalty, or both. An As appropriate, an

order issued as part of a notice or after a hearing may
prescribe the date by which the vicolation sheii must cease;
and--may-—preseribe time limits for particular action in
preventing, abating, or controlling the emissions; or the

date by which the administrative penalty must be paid. If,
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after a hearing on an order contained in a notice, the board

finds that me a viclation has not occurred or is not

occurring, it shall rescind the order.

{3} {(a) An action initiated under this section may

include an administrative civil penalty of not more than

$10,000 for each day of each violation, not to exceed a

total of $80,000. If an order issued by the board under this

section requires the payment of an administrative civil

penalty, the board shall state findings and conclusions

describing the basis for its penalty assessment.

{b) Administrative penalties collected under this

section must be deposited in the state general fund.

{c) Penalties imposed by an adminigtrative order under

this section may not be assessed for any day of violation

that occurred more than 12 months prior to the issuance of

the initial notice and order by the department under

subsection (1).

(d) In determining the amount of penalty to be assessed

for an alleged violation under this section, the department

or board, as appropriate, shall consider:

tiy——the-gravity-of-the-violatieons

tiiy-whether——the——amount--of~-the—-penaity--serves-as—-a

deterrene~feiat§ve-:a-the-aiieged-vieiator*a-abiiiey—to—payz

tiiiy-the-econonic-benefit-or-savingsy-if--any;--to--the

atieged-violator—-as-a-resuib~-ef-noncempiiances-and

-20- HB 318
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(1) THE ALLEGED VIOLATOR'S ABILITY TO PAY AND THE

ECONOMIC IMPACT OF THE PENALTY ON THE ALLEGED V?OLATOR;

{II) THE ALLEGED VIOLATOR'S FULL COMPLIANCE HISTORY AND

GOOD FAITH EFFORTS TO COMPLY;

(III) THE DURATION OF THE VIOLATION AS ESTABLISHED BY

ANY CREDIBLE EVIDENCE, INCLUDING EVIDENCE OTHER THAN THE

APPLICABLE TEST METHOD;

{(IV) PAYMENT BY THE VIOLATOR OF PENALTIES PREVIQUSLY

ASSESSED FOR THE SAME VIOLATION;

{V) THE ECONOMIC BENEFIT OF NONCOMPLIANCE;

(V1) THE SERIOUSNESS OF THE VIOLATION; AND

+iv}(VII) other matters as justice may require.

{4) The contested case provisionas of the Montana

Administrative Procedure Act, Title 2, chapter 4, part 6,

apply tc a hearing conducted under this section.

t3%(5) Instead of issuing the order provided for in
subsection (1), the department may either:

(a} require that the alleged violators appear before
the board for a hearing at a time and place specified in the
notice and answer the charges complained of; or

(b) initiate action under 75-2-412 or 75-2-4113.

+44(6) This chapter does not prevent the board or
department trom making efforts to obtain voluntary
compliance through warning, conference, or any other

appropriate means.
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t5¥(7) In connection with a hearing held under this
section, the board may and on application by a party shall
compel the attendance of witnesses and the production of

evidence on behalf of the parties.”

Section 6. section 75-2-412, MCA, is amended to read:

"75-2-412. Criminal penalties — injunction preserved.
ti¥--A-persen-vho-vielates-this—chapter-or-a-ruter-orders—or
permit-made-or-issued-under-—its—-other-—than--35-2-1857——-t»s
guitty--of--an——-offense--and-subiect-to-a-fine-not—to-exceed
31708087 ——EBach--day--of--violation--constitutes--a---separate
offenser

t2)--A--person-who-witifully-violates-35-2-165~its-guitty
of-an-offense-and-suhject—to-a-fine-net--to--exceed--5176806~<

{1) A person is guilty of an offense under this section if

that person knowingly:

{a) wviolates a provision of this chapter or a ruile,

order, or permit made or issued under this chapter;

(P} makes a false MATERIAL statement, representation,

or certification on a form required under this chapter or in

a notice or report required by a permit under this chapter;

or

{c) renders inaccurate a monitoring device or method

required under this chapter.

{2} A person guilty of an offense under subsection (1)

is subject to a fine of not more than $10,000 per violation

-22- HB 318
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or imprisonment for a period not to exceed 3 2 years, or

both, THIS OFFENSE MUST BE CLASSTIFIED AS A MISDEMEANCR, Each

day of each wviolation constitutes a separate viglation.

(3) Fines c¢ollected under this section, except these

fines collected in-a-4nsticeis-conrey by an approved 1lccal

air pollution control program, shail must be deposited to in

the state general fund.

{4) Action under this section is not a bar to
enforcement of this chapter or of a rule, order, or permit
made or issued under it by injunction or other appropriate

civil or administrative remedy. The department may institute

and wmaintain in the name of the state any enforcement
proceedings.”
Section 7. sSection 75-2-413, MCA, is amended to read:
"75-2-413. Civil penalties —— out—of-state litigants --

effect of action —--presumption-ef-continuing-vistation. (1)

Any A person who violates any provision of this chapter, a

2 =

ar-any rule enforeed-thereunder adopted under this chapter,

or any order or permit made or issued pursuant-theretoc-and
after-notice-chereof-has-been—given-by-the-department--shaii

be under this chapter is subject to a civil penalty not to

exceed $10,000 per violation. Each day of each vioclation
shaii--censtdeute conatitutes a separate vielation. The
department may institute and maintain in the name of the

state any enforcement proceedings hereunder under this
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section. Upon request of the department, the attorney

general or the county attorney ¢f the county of violation
shall petition the district court to impose, assess, and
recover the civil penalty. The civil penalty is in lieu of
the criminal penalty provided for in 75-2-412.

{2) (a) Action under subsection (1) ef-this-section is
not a bar to enforcement of this c¢hapter or of a rule,
order, or permit made or issued under it by injunction or
other appropriate civil remedies.

(b) An action under subsection (1) or to enforce this
chapter or a rule, order, or permit made or issued under it
may be brought in the district court of any county where a
violation occurs or is threatened if the defendant cannot be
located in Montana.

t34-~if--the—-department——has—-notified--a--person-——of-a

violation—under-35-2-49t-and-if-the-department -makes-a-prima

facie—showing-that-the-conduct-or-events~-giving-rise-to—-the

viotation--are—likeity-ro-have-continued-or-recurred-past—the

date—of-notices—-the—-days——of--vislation-—are—-presumed—to

inelude-——the--date——of—-the--notice——and-every-dey-after—the

notice-—until-—the~-person—--eatabiishes—--that-——continusus

eompiiance--has-—been——achiesveds;——Fhis--presumption--may--be

overcome——-to-——the---extent--the--persen—--ecan—-prove-—-by--a

preponderance-of—evidence-that-there-were--intervening——days

when-a-vielation-did—not-eccur-or-that-the-vioiation-was-not
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continning-in-natures

143(3) Moneys Money collected hereunder--shaiit under

this section must be deposited in the state general fund.

This subsection does not apply to money collected by an

approved local air pollution control program."

Section B. section 75-2-421, MCA, is amended to read:

®*J5-2-421. Persons subject to noncompliance penalties
—— exemptions. (1) Except as provided in subsection (2), the
department shait* may assess and collect a noncompliance
penalty from any person who owns or coperates:

{a) a stationary source (other than a primary
nonferrcus smelter which that has received a nonferrous
smelter order under 42 U.S.C. 7419) whieh that is not in
compliance with any emission 1limitation specified in an
order of the beoard, emigssion standard, or compliance
schedule under the state implementation plan approved by the
federal environmental protection agency;

{b) a stationary source which that is not in compliance
with an emission limitation, emission standard, standard of

performance, or ather reguirement under this chapter or 42

U.S.C. 7411, or-42-U+5+€c 7412, 7477, or 7603; or

{c) a stationary source that is not in compiiance with

any other requirement under this chapter or any requirement

of Subchapter V of the federal Clean Air Act, 42 U.S.C.

7661, et seq.; or

~25- HB 318

15
16
17
18
19
20
21
22
23
24

25

HB 0318/03

tey{d) any source referred to in subsections (1l}(a), eor
(1)(b), or (l){c) which that has been granted an exemption,
extension, or suspension under subsection {2) or which that
is covered by a compliance order, or a primary nonferrous
smelter which that has received a primary nonferrous smelter
order under 42 U.S§.C. 7419, if sueh that source is not in
compliance with any interim emission control requirement or
schedule of compliance under suech the extension, order, or
suspension,

{(2) Notwithstanding the requirements of subsection (1),
the department may, after notice and opportunity for a
public hearing, exempt any source from the requirements of
75-2-421 through 75-2-429 with respect to a particular
instance of noncompliance which that:

{a) the department finds is de minimus in nature and in
duration;

{(b) is caused by conditions beyond the reasonable
control of the source and is of no demonstrable advantage to
the source; or

{c) is exempt under 42 U.S.C, 7420(a)(2)(B} of the
federal Clean Air Act.

(3) Any person who is jointly or severally adversely
affected by the department's decision may request, within 15
days after the department renders its decision, upon

affidavit setting forth the grounds therefer for it, a

~26- HB 3i8B
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hearing before the board. A hearing shaii must be held under
the provisions of the Montana Administrative Procedure Act,

Title 2, chapter 4, part 6."

NEW SECTiON. Section 9. Operating permit program —-—
exemptions —— general requirements -—— duration. (1) The
board shall provide by rule for.the issuance, expiration,
modification, amendment, suspension, revocation, and renewal
of operating permits as part of an operating permit program
to be administered by the department under this chapter. THE

BOARD SHALL PROMULGATE RULES THAT ARE NE-MORE-STRINGENT-FHAN

PHE--REQUIREMENPS—OF CONSISTENT WITH THE OPERATING PERMIT

FRAMEWORK AND GUIDELINES OUTLINED IN SUBCHAPTER V OF THE

FEDERAL CLEAN AIR ACT AND IMPLEMENTING REGULATIONS.

{(2) This section applies to all scurces of air
contaminants POLLUTANTS that are subject to the provisions
of Subchapter V of the federal Clean Air Act, 42 0U.S8.C.
7661, et seq.

{3) A person may not viclate any requirement of an
operating permit issued under [section 10| and this secticn
or operate any source reguired to have a permit under this
section without having complied with the requirements of the
operating permit program administered by the department
pursuant to [sections 10 and 11) and this section.

{4) The board may by rule provide for the exemption of

one Or more source categories, in whole or in part, from all
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or part of the requirements of this section if the board
determines that compliance with the requirements of this
section is impracticable, infeasible, or unnecessarily
burdensome for the sources. The board may premise this
determination upon a similar determination by the
appropriate federal agency acting pursuant to the federal
Clean Air Act, 42 U.S.C. 7401, et seq.

(5) The hoard may by rule provide for general operating
permits covering numerous similar sources.

{6) An operating permit issued by the department under
[section 10] and this section is effective for a period not
to exceed 5 years and may be renewed.

{(7) The operating permit program administered by the
department pursuant to this section must include the
following:

(a) requirementa——and-procedures-for-permit-and-renswal
appticationsy——-ineciuding--standard-—appiication—-forms-—-and
eriteria—-for--evaluating--apptication--compieteness-and-the
need-—-for--additionai--informatisn-—after---a-—-compicteness

determination-—has--been--made; ADEQUATE PROCEDURES THAT ARE

STREAMLINED AND REASONABLE FOR:

{1} EXPEDITIOUSLY DETERMINING WHEN APPLICATIONS ARE

COMPLETE;

{I1) PROCESSING APPLICATIONS; AND

(I1T) EXPEDITIOUSLY REVIEWING PERMIT ACTIONS, INCLUDING
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APPLICATION RENEWALS OR REVISIONS:

{b) reguirements and procedures for submittal of
information necessary to determine the location, quantity,
and type of emissions;

{(c) procedures for public notice and opportunity for
comment or public hearing, as appropriate;

(d) procedures for providing notice and an opportunity
for comment to contiguous states and federal agencies, as
appropriate;

(e) reguirements for inspection, monitoring,
recordkeeping, compliance certification, and reporting;

(£) deadlines for submitting permit applications and
compliance plans that are not later than 12 months after the
source becomes subject to the operating permit reguirement;

(g) deadlines for submitting permit renewal
applicationa that are not later than 6 months before
expiration of the existing operating permit;

(h) requirements for compliance plans that must be
submitted with permit and renewal applications, including
schedules of compliance and progress reports;

{i) requirements and procedures Eor periodic
certification of source compliance with permit requirements,
including the prompt reporting of any deviations from permit

requirements;

(j} reguirements for submission of any plans,
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specifications, or other information that the department
considers necessary under this section;

(k) conditions and procedures for the transfer of
operating permits;

(1) requirements and procedures for suspension,
medification, amendment, and revocation of permits by the
department for cause, including the modification or
amendment of permits before renewal or termination to
incorporate applicable limitations or requirements effective
after permit issuance;

(m) requirements and procedures for incorporating into
permits and permit renewals all applicable emission
limitations and other requirements, including enforceable
measures necessary to ensure compliance with those
limitations and requirements;

(n) reqguirements and procedures for permit modification
and amendment;

{0) procedures for tracking activities conducted under
general permits;

{p) requirements and procedures for issuing a single
operating permit authorizing emissions from similar
operations at multiple temporary locations, which permit may
include conditions necessary to ensure compliance with the
requirements of this chapter at all authorized locations and

a reguirement that the owner or operator notify the
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department in advance of each change in location:

(g) requirements and procedures for allowing changes
within a permitted facility without requiring a permit
amendment if the changes are not prohibited under this
chapter and do not exceed the emissions allowable under the
permit; and

{r) other requirements necessary for the department to
ohtain the authorization to administer an operating permit
program under the provisions of Subchapter V of the federal

Clean Air Act.

NEW SECTION. Section 10. Ppermits for operation ——
application completeness - action by department —
application shield -- review by board. (1) An application
for an operating permit or renewal is not considered filed
until the department has determined that it is complete., An
application is complete if all fees required under [section
12) and all information and completed application forms
required under [section 9] have been submitted. A complete
application must contain all of the information required for
the department to begin processing the application. If the
department fails to notify the applicant in writing within
60 days after submittal of an application that the
application is incomplete and fails to list the reasons why
the application is considered incomplete, the application is

considered filed on the date of the department's receipt of
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the application, The department may request additional
information after a completeness determination has been

made. THE DEPARTMENT SHALL ADOPT RULES THAT CONTAIN CRITERIA

FOR USE IN DETERMINING BOTH WHEN AN APPLICATION IS COMPLETE

AND WHEN ADDITIONAL _INFORMATION 1S REQUIRED AFTER A

COMPLETENESS DETERMINATION HAS BEEN MADE.

(2) Except as provided in subsection (3), the
depﬁrtlent shall, consistent with the procedures established
under [section 9}, approve or disapprove a complete
application Eor an operating permit _or renewal and shall
issue or deny the permit or renewal within 18 months after
the date of filing. Failure of the department to act in a
timely. -anner‘does not constitute approval or denial of the

application. THIS DOES NOT LIMIT OR ABRIDGE THE RIGHT OF ANY

PERSON TO SEER AVAILABLE JUDICIAL REMEDIES TO REQUIRE THE
DEPARTMENT TO ACT IN A TIMELY MANNER.

{(3) The board may by rule provide for a transition
schedule for both the submittal to the department of initial
applicationa for operating permits by existing sources and

action by the department on these initial permit

. applications, The board may require that one-third of all

operating permit applications required for existing sources
be submitted within the First calendar year after the
adoption of rules implementing an operating permit program

under [pection 9}. Any transition schedule for action by the
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department must ensure that all permit applications required
under [secticn 9] and this subsection for existing sources
will be acted upon by the department before November 15,
1897.

(4) If an applicant submits a timely and complete
application for an operating permit, the applicant's failure
to hold a valid operating permit is not a violation of
[section 9). If an applicant submits a timely and complete
application for an operating permit renewal, the expiration
of the applicant's existing operating permit is not a

viclation of {section 9). THE APPLICANT SHALL CCNTINUE TO BE

SUBJECT TO THE TERMS AND CONDITIONS OF THE EXPIRED QOPERATING

PERMIT UNTIL THE OPERATING PERMIT IS RENEWED AND IS5 SUBJECT

TO THE APPLICATION OF [SECTION 9]). The applicant is not

entitled to the protection of this subsection if the delay
in final action by the department on the application results
from the applicant's failure tc submit in a timely manner
information requested by the department to process the
application.

(5) Except as provided in subsection (8), if the
department approves or denies an application for an
operating permit or the renewal, modification, or amendment
of a permit under [section 9] and this section, any person
that participated in the public comment process required

under [section 9 (7)) may request a hearing before the
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~
board. The request for hearing must be filed within 30 days
after the department renders its decision and must include
an affidavit setting forth the grounds for the request. The
contested case provisions of the Montana Administrative
Procedure Act, Title 2, chapter 4, part 6, apply to a
hearing before the board under this subsection,

{6) Except as provided in subsection (8}, the
department's decision on any application is not final until
30 days have elapsed from the date of the decision and there
is no request for a hearing under this section. The filing
of a reguest for hearing postpones the effective date of the
department's decision until the conclusion of the hearing
and issuance of a final decision by the board.

(7) The requirements of subsecticns {5) and (6) apply
to any action initiated by the department to suspend,
revoke, modify, or amend an operating permit issued under
this section.

(8) The denial by the department of an application
under [section 9] and this section is not subject to review
by the board or judicial review if the basis for denial is
the written objection of the appropriate federal agency
acting pursuant to the federal Clean Air Act, 42 U.S.C.
7401, et seq.

{9) Compliance with an operating permit granted or

renewed under {section 9) and this section is considered to

-34- HB 318



[V S

10
11
12

13’

14
15
16
17
1B
19
20
21
22
23
24
25

HB 0318/03

pe in compliance with the requirements of this chapter only
if the permit expressly includes those regquirements cr an
expregs determination that those requirements are not
applicable. This aubsection does not apply to general

permits provided for under (section %].

NEW SECTION. Section 11. Permits for operation --
limitations. [Sections 9 and 10] may not be construed to:

(1) affect the department's issuance of a permit for
the construction, installation, alteration, or use of a
source of air contaminmants POLLUTANTS pursuant to 75-2-211
or 75-2-215;

{2) restrict the board's authority to adopt regulations
providing for a single air guality permit gsystem; ot

(3) affect permits, allowances, phase II compliance
schedules, or other acid rain provisions under Subchapter IV

of the federal Clean Air Act, 42 U.S8.C. 7651, et seq.

NEW_SECTION. Section 12. Pees —— gpecial assessments
- late paymsent assessments. (1) Concurrent with the
submittdl of a permit application required under this
chapter and annually for the duration of the permit, the
applicant shall submit to the department a fee aufficient to
cover the reasonable costs, direct and indirect, of
developing and administering the permitting requirements in
this chapter, including:

{(a) reviewing and acting upon the application;
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(b) implementing and enforcing the terms and conditions
of the permit. This amount does not include any court costs
or other costs associated with an enforcement action. If the
permit is not issued, the department shall return this
portion of the fee to the applicant.

{c) emissions and ambient monitoring;

(d) preparing generally applicable regulations or
guidance;

(e} modeling, analysis, and demonstrations;

(f) preparing inventories and tracking emissions;

(g) providing support to sources under the small
business stationary source technical and environmental
compliance assistance program; and

{h) all other costs required to be recovered pursuant
to Subchapter V of the federal Clean Air Act, 42 U.S.C.
7661, et seq.

{2) 1In recovering the costs described in subsection

(1), the department may assess feea—for AN APPLICATION FEE

BASED ON ESTIMATED ACTUAL EMISSIONS OR AN ANNUAL FEE BASED

ON ACTUAL emissions of air contaminants POLLUTANTS regulated
under this chapter, including but not limited to volatile
arganic compounds, each air eentaminant POLLUTANT regulated
under section 7411 or 7412 of the federal Clean Air Act, 42
U.8.C. 7401, et seg., and each air eentaminant POLLUTANT

subject to a national primary ambient air gqguality standard.
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{3) The board shall by rule provide for the annual
adjustment of all fees assessed for operating permit
applications under ([sections 9 and 10] to account for
changes to the consumer price index, as required by
Subchapter Vv of the federal Clean Air Act.

(4) 1In addition to the fee required under subsection
(1), the board may order the assessment of additicnal fees
required to fund specific activities of the department that
are directed at a particular gecgraphic area if the
legislature authorizes the activities and appropriates funds
for the activities, including emissions or ambient
monitoring, modeling analysis or demonstrations, or
emissions inventories or tracking. Additional assessments
may be levied only on those sources that are within or are
believed by the department to be impacting the geographic
area. Before the board may require the fees, it shall first
determine, after opportunity for hearing, that the
activities to be funded are necessary for the administration

or implementation of this chapter, THAT THE AMOUNT OF THE

REQUESTED FEES IS APPROPRIATE, that the assessments

apportion the required funding in an equitable manner, and

that the department has cbtained the necessary
appropriation. The contested case provisions of the Montana
Administrative Procedure Act, Title 2, chapter 4, part 6,

apply to a hearing before the board under this subsection.
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{(5) {(a) If the applicant or permitholder fails to pay
in a timely manner a fee required under subsection (1), in
addition to the fee, the department may:

(i) impose a penalty of-not-more-than NOT TO EXCEED 50%
of the fee, plus interest on the required fee computed at
the rate contained in 15-31-510(3); or

(ii) revoke the permit consistent with those procedures
established under this chapter for permit revocation.

{b) Within 1 year of revocation, the department may
reissue the revoked permit after the applicant or
permitholder has paid all outstanding fees required under
subsections {l1) and (4), including all penalties and
interest provided for wunder this subsection {5). In
reissuing the revoked permit, the department may modify the
terms and conditions of the permit as necessary to account
for changes in air guality occurring since revocation.

(C) THE BOARD SHALL BY RULE PROVIDE FOR THE

IMPLEMENTATION OF THIS SUBSECTION (S5), INCLUDING CRITERIA

FOR IMPOSITION OF THE SANCTIONS DESCRIBED IN THIS SUBSECTION
5).

({6} The bcoard may by rule allow the reduction of a fee
required under this section for an operating permit or
permit renewal to account for the financial resources of a
category of small business stationary sources,

{7) hAs a condition of the continuing validity of an
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eperating A permit issued by the department under this
chapter prior to October 1, 1993, the Dboard may by rule
require the permitholder to pay the fees under subsections
(1) and (4).

(8) For an existing source of air contaminants
POLLUTANTS that is subject to Subchapter V of the federal
Clean Air Act and that is not required to hold an air
quality permit £from the department as of October 1, 19%3,
the board may, as a condition of continued operation,
reguire by rule that the owner or operator of the source pay

the fees under subsections (1) and (4).

{9) ({a) The department shall give written notice of the

fee to be assessed and the basis for the department's fee
agsessment under this section to the owner or operator of
the air econtaminant POLLUTANT source. The owner or operator
may appeal the department's fee assessment to the board
within 20 days after receipt of the written notice.

(b} An appeal must be based upon the allegation that
the fee assessment is erroneous Or excessive. An appeal may
not be based on the amount of the fee contained in the
schedule adopted by the board.

(c) If any part of the fee assessment is not appealed,
it must be paid to the department upon receipt of the notice
required in subsection (9)({a}.

(d) The contested case  provisions of the Montana
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Administrative Procedure Act, Title 2, chapter 4, part &,
apply to a hearing before the board under this subsection
(9.

{10) The department may nct charge more than one fee
annually to a source of air contamimants POLLUTANTS for the

costs identified in subsection (1).

NEW _SECTION. Section 13. peposit of air quality
permitting fees. (1) All money collected by the department
pursuant to [section 12] must be deposited in an account in
the state special revenue fund to be appropriated by the
legislature to the departsment for the development and
administration of the permitting requirements of this

chapter. 2HB--GPBRATING -PERMIT--FEAS--ANB-THE-CONSPRUCTZION

PERMIF-PERS-MUSP-DE-MAINPATINER-IN-—SHPARAYE--SUBACCOUNTS-—-A

PERSEN--PA¥ING-—-PBHS--UNBER-—FHE-OPBRATING-PARMEP-PROGRAM-¥9

AYPHORIBRB-90-AUDIP-PHE-DOPERAFING-PERMIE-PROGRAM-OUARTPEREY -

{2) THE OPERATING PERMIT FEES AND THE CONSTRUCTION

PERMIT FEES MUST BE MAINTAINED IN SEPARATE ACCOUNTS WITHIN

THE STATE SPECIAL REVENUE FUND.

{(3) UPON REQUEST, THE EXPENDITURE BY THE DEPARTMENT OF

FUNDS IN THESE ACCOUNTS MAY BE AUDITED BY A QUALIFIED

AUDITOR AT THE END OF EACH FISCAL YEAR, THE COST OF THE

AUDIT MUST BE BORNE BY THE PERSON REQUESTING TEE AUDIT.

NEW SECTION. Section 14. Small business compliance

assistance advisory council. (1) There 13 a small business
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compliance assistance advisory council.
(2) The council consgists of seven members, as follaows:
(a) two members that are not owners or representatives
of owners of small husiness staticonary scurces, appointed by
the gevernor to represent the general public;

{b) four members that are owners OR REPRESENTATIVES OF

OWNERS of small business stationary sources and who are not
legislators, one to be appointed by the majority and
minority leadership of the house of representatives and one
to be appointed by the majority and minority leadership of
the senate; and

{¢) one member that is a representative of the
department of health and environmental sciences, appointed
by the director of that department.

{3) Appointed members shall serve for terms of 3 years.

(4) The provisions of 2~15-122(5) through (B} apply to

the council and its members.

NEW SECTION. Section 15. small business compliance
assistance advisory council -- duties — secretary --
meetings. (1} The small business compliance assistance
advisory council, established in [section 14], shall:

{a) render advisory cpinicns concerning the
effectiveness of the small business statiocnary source
technical and environmental compliance assistance program

administered by the department;

—4l~ HB 318
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{b) make periodic reports to the appropriate federal
agency concerning the compliance of the small business
stationary source technical and environmental compliance
assistance program with the requirements of the federal
Clean Air Act, 42 U,.S8.C. 7401, et seq.;

{c) review information for small business stationary
sources to ensure that the information is understandable by
the lay person and recommend changes to make the information
understandable;

(d) consult with the small business stationary source
representative provided for in (section 18] regarding
problems faced by small business stationary sources
concerning the implementation and application of the
requirements of this chapter; and

{e) perform other duties necessary to meet the
requirements of the federal Clean Air Act.

(2) The council shall elect a presiding officer from
among its membership.

(3) The secretary of the council must be an employee of
the department assigned to the small business stationary
source technical and environmental compliance assistance
program. The secretary shall keep all records of meetings
and actions taken by the council and is responsible for the
development and dissemination of any reports and advisory

opinions of the council.
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(4) The council shall hold at least one regular meeting
each calendar year and keep a summary record of its
proceedings that is open to the public for inspection.
Special meetings may be called by the presiding officer or a
majority of the council members. The secretary shall provide
advance notice of the time and place for meetings to each

member of the council.

NEW _SECTION. Section 16. small business stationary
source technical and environmental compliance assistance
program —— duties. (1) The department shall establish a
small business stationary source technical and environmental
compliance aasistance program.

(2) The program shall:

{a) provide information to small business stationary
sources on compliance methods and technologies, pollution
prevention, and accidental release detection and prevention;

{b) assist small business stationary sources in
determining applicable requirements under this chapter and
in receiving permita in a timely and efficient manner;

(c) provide small business stationary sources timely
notice of their rights and obligations under this chapter; .

(@) provide information tc small business stationary
sources regarding the availability of audit servicés that
are useful for determining compliance status with the

requirements of this chapter; and

-43— HB 318

v @ N & WU

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0318/03

(e) perform other duties as may be necessary to meet
the requirements of the federal Clean Air Acit, 42 U.S.C.

7401, et seq.-

NEW _SECTION. Section 17. Small business stationary
sources —— exceptions —— waivers. (1) Upon petition, the
department may designate a Bsource to be a small business
stationary source for purposes of receiving assistance from
the small business stationary source technical and
environmental compliance assistance program if the
stationary source does not emit more than 100 tons per year
of all reguiated air contaminants POLLUTANTS and:

fa) is a . major atationary source as defined in
Subchapter V of the federal Clean Air Act, 42 U.8.C. 7681,
et seq.;

(b) emits 50 tons or more per year of a-reguiated AN
air contaminant POLLUTANT; or

{c) emits more than 75 tons per year of all regulated
air contaminants POLLOTANTS.

{2) After notice and an cpportunity for public comment,
the department may grant a petition submitted under
subsection (1) upon finding that the source of air
contaminants POLLUTANTS does not have sufficient technical
and financial capabilities to meet the requirements of this
chapter without the agsistance of the small business

stationary source technical and environmental compliance
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assistance program.

(3) After notice and opportunity for public comment,
the department may exclude from the definition of small
business stationary source in 75-2-103 a category or
subcategory of sources that the department determines to
have sufficient technical and financial capabilities to meet
the reguirements of this chapter without the assistance of
the small business stationary source technical and
environmental compliance assistance program. The department
may make this determination only after consulting with the
appropriate federal agencies under Subchapter V of the

federal Clean Air Act,

NEW SECTION. Section 18. small business stationary
source representative — duties. (1) The department shall
establish a small business stationary source representative
position that is not located in the department or subject to
the direct supervision of the department.

(2) The small business stationary socurce representative
shall represent the interests of small business stationary
sources before the department and other appropriate local,
state, and federal agencies concerning the implementation
and application of the requirements of this chapter. In
addition, the representative shall provide assistance to
small business stationary sources in meeting the

requirements of this chapter. In carrying out these
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activities, the representative shall:

fa) monitor the activities of the small business
stationary source technical and environmental compliance
assistance program;

(b) review and provide comments and recommendations to
the department, 1local air pollution control programs, and
the appropriate federal agencies regarding the development
and implementation of regulations pertaining to air quality
that impact small business stationary sources;

(c) facilitate and promote the participation of small
business stationary sources in the development of new
regulations pertaining to air gquality that impact small
business stationary sources;

(d) assist in the preparation and dissemination of
reports and other information regarding the applicability of
the requirements of this chapter to small business

stationary sources;

(e) assist in the preparation of guideline documents by
the small business stationary source technical and
environmental compliance assistance program to ensure that
these documents are readily understandable by the lay
person;

(f) assist small business Stationary sources and their

trade associations to encourage voluntary compliance with

the requirements of this chapter;
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{g) cooperate with appropriate local, state, and
federal agencies and private sector financial institutions
to assiat small business stationary sources in locating
financial assistance necessary for campliance with the
requirements of this chapter;

(h) consult with the small business compliance
assistance advisory council regarding problems faced by
smail business stationary sources concerning the
implementation and application of the requirements of this
chapter; and

{i) perform other duties as may be necessary to meet

the requirements of the federal Clean Air Act, 42 U.S.C.
7401, et seq.

Section 19. section 75-2-301, MCA, is amended to read:

*75-2-301. Local air pollution control programs. (1)
After public hearing, a municipality or county may establish
and administer a local air pollution control program if the
program is consistent with this chapter and is approved by
the board. )

(2) If a local air pollution cantrol program
established by a county encompasses all or part of a
municipality, the county and each municipality shal; approve
the program in accordance with subsection (1).

(3) Except as provided in subsection (4), the board by

order may approve a loca: air pollution control program
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that:
(a) provides by ordinance or local law for requirements
compatible with, more stringent than, or more extensive than

thcse imposed by 75-2-203, 75-2-204, 75-2-211, 75-2-2i2,

75-2-215, |[sections 9 through 11], and 75-2-402, and rules
adopted under these sections;

{b) provides for the enforcement of requirements
established under subsection {3)(a) by appropriate
administrative and judicial processes; and

{c) provides for administrative organization, staff,
financial resources, and other resources necessary to
effectively and efficiently carry out the program. As part
of meeting these requirements, a local air pollution control
program may administer the permit fee provisions of 75-2-23%%
[section 12). The permit fees collected by a local air
pollution control program must be deposited in a county
special revenue fund to be used by the local air pollution
control program for administration of permitting activities.

{4} Excapt for those emergency powers provided for in
75-2-402, the board may not dJdelegate to a local air
pollution control program the authority to control any air
contaminant POLLUTANT source that:

(a) reguires the preparation ofvan environmental impact
statement in accordance with Title 75, chapter 1, part 2;

(b) is subject ta regqulation under the Montana Major
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Facility Siting Act, as provided in Title 75, chapter 20; or

{c) has the potential to emit 250 tons per year or more
of any pollutant subject to regulation under this chapter,
including fugitive emissions, unless the authority to
control the source was delegated to a local air pollution
control pregram prior to January 1, 1991.

{5) 1If the board finds that the location, character, or
extent of particular concentrations of population, air
contaminant POLLUTANT sources, or geographic, topographic,
or meteorological considerations or any combination cof these
are such as to make impracticable the maintenance of
appropriate levels of air gquality without an areawide air
pollution control program, the board may determine the
boundaries within which the program is necessary and require
it as the only acceptable alternative to direct state
administration.

(6) If the board has reascn to believe that any part of
an air pollution control program in force under this section
is either inadequate to prevent and control air pollution in
the jurisdiction to which the program relates or is being
administered in a manner inconsistent with this chapter, the
board shall, on notice, conduct a hearing on the matter.

(7) 1If, after the hearing, the board determines that
any part of the program is inadeguate to prevent and control

air pollution in the jurisdiction to which it relates or
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that it is not accomplishing the purposes of this chapter,
it shall require that necessary corrective measures be taken
within a reasonable time._not to exceed 60 days.

(8) Xf the Jjurisdiction fails to take these measures
within the time required, the department shall administer
within that Jjurisdiction all of the provisions of this
chapter, including the terms contained in any applicable
board order, that are necessary to correct the deficiencies
found by the board. The department’'s control program
supersedes all municipal or county air pollution laws,
rules, ordinances, and requirements in the affected
jurisdiction. The cost of the department's action is a
charge on the jurisdiction.

(9) If the board finds that the control of a particular
air contaminant POLLUTANT source because of its complexity
or magnitude is beyond the reasonable capability of the
local Jjurisdiction or may be more efficiently and
economically performed at the state level, it may direct the
department to assyme and retain control over that air
contaminant POLLUTANT source. Ne A charge may nobL be
assesged against the jurisdiction therefor. Findings made
under this subsection may be either on the basis of the
nature of the sources involved or on the basis of their
relationship to the size of the communities in which they

are located.
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(10) A jurisdiction in which the department administers
all or part of its air pollution contrel program under
subsection (8) may, with the approval of the board,
establish or resume an air pollution control program that
meets the requirements of subsection (3}.

(11) A municipality or county may administer all or part
of its air polluticn control program in cooperation with one
or more municipalities or counties of this state or of other

states."

NEW SECTION. Section 20. codification instruction. (1)
[Sections 9 through 13) are intended to be codified as an
integral part of Title 75, chapter 2, part 2, and the
provisions of Title 75, chapter 2, part 2, apply to
[sections 9 through 13].

(2) (Section 14] is intended to be codified as an
integral part of Title 2, chapter 15, part 21, and the
provisions of Title 2, chapter 15, part 21, apply to
{saction 14].

{3) [(Sections 15 through 18] are intended to be
codified as an integral part of Title 75, chapter 2, part 1,
and the provisions of Title 75, chapter 2, part 1, apply to

[sections 15 through 1B].

NEW SECTION. Section 21. saving clause. [Sections 35
through B8] do not affect rights and duties that matured,

penalties that were incurred, or proceedings that were begun
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before [the effective date of sections 5 through 8].

NEW SECTION., Section 22. geverability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all valid applications that are

severable from the invalid applications.

NEW SECTION. Section 23. Retroactive applicability.
(1) [Section 12(7)] applies retroactively, within the
meaning of 1-2-109, to all permits issued by the department
of health and environmental sciences pursuant tc Title 75,
chapter 2, prior to (the effective date of section 12].

{2) [Sections 4(2), 9{2} and (3), and 12(B)] apply
retroactively, within the meaning of 1-2-109, to all
activities identified in those subsections that are not
subject to a permit issued by the department of health and
environmental sciences pursuant to Title 75, chapter 2, as

aof [the effective date of sections 4, 9, and 12}.
NEW SECTION. Section 24. Epffective dates. (1}

[Sections 1, 14 through 18, 20 through 23, and this section]
are effective on passage and approval.

{2) [Sections 2 through 3 12, 13(1) AND (3}, and 19])

are effective October 1, 1993, but the board and department
may proceed with the rulemaking authorized under [sections 2

through 3 12, 13(1) AND (3), and 19) upon passage and
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approval. The effective date of any 1rules adopted to

implement (sections 2 through 3 12, 13(1) AND (3), and 19]

may not be effective before October 1, 1993.

{3) [SECTIOM 13(2)] I5 EFFECTIVE JULY 1, 1994.

-End-
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