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INTRODUCED BY

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING OUT-OF-STATE
EMPLOYERS ENGAGED IN THE CONSTRUCTION INDUSTRY TO OBTAIN
WORKERS' COCMPENSATION COVERAGE FOR THEIR OUT-OF-STATE
EMPLOYEES UNDER THE PROVISIONS OF MONTANA LAW; AMENDING
SECTION 39—71—402,.HCA: AND PROVIDING AN IMMEDIATE EFFECTIVE
DATE."

BE IT ENACTED BY THE LEGISLATURE GF THE STATE OF MONTANA:

Section 1. sSection 39-71-402, MCA, is amended to read:
»39-71-402. Extraterritorial application and
reciprocity --—-mxception. (1) If a worker employed in this
state who 1s subject to the provisions of this chapter
temporarily leaves the state incidental to that employment
and receives an injury arising out of and in the course of
sueh employment, the provisions of this chapter shaii apply
to sueh the worker as though he the worker were injured

within this state.

(2) %f Except as provided in subsection (5}, if a

worker from another state and his the worker's employer from
another state are temporarily engaged in work within this
state, this chapter shaii does not apply to them:

{a) if the employer and employee are bound by the
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provisions of the workers' compensation law or similar law
of such other state which applies to them while they are in
the state of Montana; and

{b) if the Workers' Compensation Act of this state |is

recognized and given effect as the exclusive remedy for

workers employed in this state who are injured while
temporarily employed in auch the other state.

(3) A certificate from an authorized officer of the
workers’ compensation department or similar agency of
another state certifying that an employer of sueh the other
state is bound by the Workers' Compensation Act of the state
and that its act will be applied to employees cof the
employer while in the state of Montana shati--be is prima
facie evidence of the application of the workers'
compensation law of the certifying state.

{4) The department may, with the approval of the
governor, enter into agreements with workers' compensation
agencies of other states for the purpose of promulgating
regulations not inconsistent with the provisions of this
chapter to carry out the extraterritorial application of the
workers' compensation laws of the agreeing states.

(5} Fhe--provistons-of-thia-section-do-not-appiy-to-the
construceron-industry-as-—-defined--in--35-73-13¥6- Employers

from another state that are engaged in the construction

industry, as defined in 39-71-116, and that employ workers

HB 246
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from another state shall obtain coverage for those workers

under the provisions of this chapter."

NEW SECTION. Section 2. Effective date. [This act] is
effective on passage and approval.

-End-
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ON LABOR & EMPLOYMENT
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BOUSE BILL NO. 296

INTRODUCED BY DRISCOLL

A BILL FOR AN ACT ENTITLED: “AN ACT REQUIRING OUT-OP-STATE
EMPLOYERS ENGAGED IN THE CONSTRUCTION INDUSTRY TO OBTAIN
WORKERS' COOMPENSATION COVERAGE FOR THEIR OUT-OF-STATE
EMPLOYEES OUNDER THE PROVISIONS OF MONTANA LAW: AMENDING
SBEPFON SECTIONS 39-71-118 AND 39-71-402, MCA; AND PROVIDING

AN TMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 39-71-402, MCA, is amended to read:
*39-71-402, Extraterritorial application ~ and
reciprocity ----exeeptien. (1) If a worker employed in this
state who is subject to the provisions of this chapter
temporarily leaves the atate incidental to that employment
and receives an injury arising out of and in the course of
such employment, the provisions of this chapter shaii apply
to nﬁph the worker as though he the worker were injured

within this satate.

(2) %£ Except as provided in subsection [5), if a

worker from another state and his the worker's employer from
another state are temporarily engaged in work within this
state, this chapter shai: does not apply to them:

fa) if the employer and employee are bound by the
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provisions of the workers' compensation law or 8similar law
of such other state which applies to them while they are in
the state of Montana; and

{b) if the Workers' Compensation Act of this state is
recognized and given effect as the exclusive remedy for
workers employed in this state who are injured while
temporarily employed in such the other state.

{3) A certificate from an authorized officer of the
workers' compensation department or similar agency of
another state certifying that an employer of sueh the other
state is bound by the Workers' Compensation Act of the state
and that its act will be applied to employeea of the
employer while in the state of Montana shaii--be i3 prima
facie evidence of the application of the workers®
compensation law of the certifying state.

{4y The department may, with the approval of the
governor, enter intc agreements with workers' compensation
agencies of other states for the purpose of promulgating
regulations not inconsistent with the provisions of this
chapter to carry out the extraterritorial application of the
workers' compensation laws of the agreeing states.

{5) ©Phe--provisrons-of-this-section-do-not-appiy-to-the
construction-industry-as--defined--in--39-3t-%316+c Employers

from another state that are engaged in the construction

induatry, as defined in 39-71-116, and that employ workers

-2- HB 296
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from another state shall obtain coverage for those workers

under the provisions of this chapter."

SECTION 2. SECTION 39-71-118, MCA, .IS AMENDED TC READ:

®39-71-118. Employee, worker, workmany and volunteer
firefighter defined. {1) The terms “employee”"7-Swerkman®y or
*worker™ mean:

{(a) each person in this state, including a contractor
other than an independent contractor, whc is in the service
of an employer, as defined by 39-71-117, under any
appointment or contract of hire, expressed or implied, oral
or written. The terms include aliens and minors, whether
lawfully or unlawfully employed, and all of the elected and
appointed paid public officers and officers and members of
boards of directors of quasi-public or private corporations
while rendering actual service for such the corporations for
pay. <Casual employees as defined by 39-71-~116 are included
as employees if they are not otherwise covered by workers'
compensation and if an employer has elected to be bound by
the provisions of the compensation law for these casual
employments, as provided in 39-71-401(2). Household or
domestic service is exciuded.

(b) a recipient of general relief who is performing
work for a county of this state under the provisions of
$3-3-303 through 53-3-305 and any juvenile performing work

under authorization of a district court judge in a

-3- HB 296
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delinguency prevention or rehabilitation program;

(c) a person receiving on-the-job vocational
rehabilitation training or other on-the-job training under a
state or federal vocational training program, whether or not
under an appointment or contract of hire with an employer as
defined in this chapter and whether or not receiving payment
from a third party. However, this subsection does not apply
to students enrolled in vocational training programs as
outlined above while they are on the premises of a publie
school or community college.

(d) students enrolled and in attendance in programs of
vocational-technical education at designated
vocational-technical centers;

(e} an airman or other person employed as a volunteer
under 67-2-105; or

() a person, other than a juvenile as defined in
subsection {1){(b), performing community gervice for a
nonprofit organization or association or for a federal,
state, or local government entity under a court order, or an
order from a hearings officer as a result of a probation or
parale violation, whether or not under appointment or
contract of hire with an employer as defined in this chapter
and whether or not receiving payment from a third party. For
a person covered by the definition in this subsection (f):

(i) compensation benefits must be limited to medical

-4~ HB 296
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expenses pursuant to 39-71-704 and an impairment award
pursuant to 39-71-703 that is based upon the minimum wage
established under Title 39, chapter 3, part 4, for a
full-time employee at the time of the injury; and

(ii) premiums must be paid by the employer, as defined
in 39-71-117(3), and must be based upon the ainimum wage
established under Title 39, chapter 3, part 4, for the
number of hours of community service required wunder the
order from the court or hearings officer,

(2Z) The term "volunteer firefighter” means a
firefighter who is an enrolled and active member of a fire
company organized and funded by a county, & rural fire
district, or a fire service area.

{3) (a) If the enmployer is a partnership or sole
proprietorship, such the employer may elect to include as an
employee within the provisions of this chapter any member of
such the partnership or the owner of the sole proprietorship
devoting full time ¢to the partnership or proprietorship
business.

{b} In the event of sueh an election, the employer must
serve upon the employer's insurer written notice naming the
partners or scle proprietor to be covered and stating the
level of compensation coverage desired by electing the
amount of wages te be reported, subject to the limitations

in subsection (3)(d). A partner or sole proprietor is not

-5=- HB 296
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congsidered an employee within this chapter until such notice
has been given.

{c} A change in elected wages must be in writing and is
effective at the start of the next quarter following
notification.

(d) All weekly compensation benefits must be based on
the amocunt of elected wages, subject to the minimum and
maximum limitations of this subsection, For premium
ratemaking and for the determination of weekly wage for
weekly compensation benefits, the electing employer may
elect not 1less than $900 a month and not more than 1 1/2
times the average weekly wage as defined in this chapter.

(d) The trustees of a rural fire district, a county
governing .body providing rural fire protection, or the
county commissioners or trustees for a fire service area may
elect to include as an employee within the provisions of
this chapter any volunteer firefighter. A wvolunteer
firefighter who receives workers' compensation coverage
under this section may not receive disability benefits under
Title 19, chapter 12,

(5) An employeer-workmany or worker in this state whose
Bervices are furnished by a person, association, contractor,
firm, or corporation, other than a temporary service
contractor, to an employer as defined in 39-71-117 is

presumed to be under the control and employment of the

—6- HB 296
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employer. This presumption may be rebutted as provided in
39-71-117(3).

(6) FPor purposes cof this section, an "employeery
werkmany or worker in this state™ means:

(a) a resident of Montana who is employed by an
employer and whose employment duties are primarily carried
out or controlled within this state; or

{b) a nonresident of Montana whose principal employment
duties are conducted within this state on a regular basis
for an employer; or

{c}) a nonresident employee of an employer from another

state engaged in the construction industry, as defined in

39-71-116, within this state.”

NEW SECTION. SECTION 3. SAVING CLAUSE. {THIS ACT) DOES

NOT AFFECT RIGHTS AND DUTIES THAT MATURED, PENALTIES THAT

WERE INCURRED, OR PROCEEDINGS THAT WERE BEGUN BEFORE [THE

EFFECTIVE DATE OF THIS ACT]).

NEW SECTION. Section 4. Effective date. [This act] is
effective on paasage and approval.

-End-

-7- HB 296



53rd Leglslature

© @ =~ 0 A W N -

-
- o

12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0296/02

HOUSE BILL NO. 296

INTRODUCED BY DRISCOLL

A BILL POR AN ACT ENTITLED: “AN ACT REQUIRING OUT-OF-STATE
EMPLOYERS ENGAGED IN THE CONSTRUCTION INDUSTRY TO OBTAIN
WORKERS' COMPENSATION COVERAGE FOR THEIR OUT-OF-STATE
EMPLOYEES UNDER THE PROVISIONS OF MONTANA LAW; AMENDING
SBETION SECTIONS 39-71-118 AND 39-71-402, MCA; AND PROVIDING

AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 39-71-402, MCA, is amended to read:
“39-71-402. Extraterritorial application and
reclprocity ----eweeptien. (1) If a worker employed in this
state who is subject to the provisions of this chapter
temporarily leaves the state incidental to that employment
and receives an injury arising out of and in the course of
such employment, the provisions of this chapter shail apply
to sueh the worker as though he the worker were injured
within this state.

{2) %€ Except as provided in subsectien (5), if a

worker from another state and his the worker's employer from
another state are temporarily engaged in work within this
state, this chapter shaii does not apply to them:

{a) if the employer and employee are bound by the
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provisions of the workers' coapensation law or similar law
of such other state which applies to them while they are in
the state of Montana; and

{b) LIf the Workers®' Compensation Act of this atate is
recognized and given effect as the exclusive remedy for
workers employed in this state who are injured while
temporarily employed in sueh the other state.

(3) A certificate from an authorized officer of the
workers' compensation department or similar agency of
another state certifying that an employer of suech Ehg. other
state is bound by the Workers® Compensation Act of the state
and that its act will be applied to employees of the
employer while in the state of Montana shaii—-be is prima
facie evidence of the application of the workers'
compensation law of the certifying state.

(4) The department may, with the approval of the
governcr, enter into agreeients with vorkgrs' compensgation
agencies of other states for the purpose of promulgating
regulations not inconsistent with the provisiona of this
chapter to carry out the extraterritorial application of the
workers' compensation laws Of the agreeing states.

{5) %he--proviaions-of-this-section-do-not-appty-to-the
construction-industry-as--defined--in—-39-7%-116s Employers

from another state that are enqaged in the construction

industry, as defined in 39-71-116, and that employ workers

-2- HB 296
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from another gstate shall obtain coverage for those workers

under the provisions of this chapter."

SECTION 2. SECTION 39-71-118, MCA, IS AMENDED TO READ:

"39-71-118. Employee, worker, workmany and volunteer
firefighter defined. (1) The terms "employee"r;-Sworkman¥y or
"worker" mean:

(a) each person in this state, including a contractor
other than an independent contractor, who is in the service
of an employer, as defined by 239-71-117, under any
appointment or contract of hire, expressed or implied, oral
or written., The terms include aliens and minors, whether
lawfully or unlawfully employed, and all of the elected and
appointed paid public officers and officers and members of
boards of directors of quasi-public or private corporations
while rendering actual service for such the corporations for
pay. Casual employees as defined by 39-71-116 are included
as employees if they are not otherwige covered by workers'
compensation ard if an employer has elected to be bound by
the provisions of the compensation law for these casual
employments, as provided in 39-71-401(2). Bousehold or
domestic service is excluded.

(b) a recipient of general relief who is performing
work for a county of this state under the provisions of
53-3-303 through S31-3-305 and any juvenile performing work

under authorization of a district court Jjudge in a

-3~ HB 296
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delinquency preventlon or rehabilitation program;

{c) a person receiving on-the-job vocational
rehabilitation training or other on-the-job training under a
state or federal vocational training program, whether ot not
under an appointment or contract of hire with an employer as
defined in thig chapter and whether or not receiving payment
from a third party. However, this subsection does not apply
to students enrolled in vocational training programs as
ocutlined above while they are on the premises of a public
school or community college.

{d) students enrclled and in attendance in programs of
vocational-technical education at designated
vocational-technical centers:

(@) an ajrman or other pergon emnloyed as a voluntess
under 67-2-105; or

{f) a person, other than a juvenile as defined in
subsection (l1){b), performing community service for a
nonprofit organization or association or for a federal,
state, or local government entity under a court order, or an
order from a hearings officer as a result of a probation or
parole vioplation, whether or not under appointment _or
contract of hire with an employer as defined in this chapter
and whether or not receiving payment from a third party. For
a person covered by the definition in this subsection (f):

(1) compensation benefits must be limited to medical

-4 HB 296
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expenses purguant to 39-71-704 and an impairment award
pursuant to 39-71-703 that is based upon the minimum wage
established under Title 39, chapter 3, part 4, for a
full-time employee at the time of the injury; and

(ii) premiums must be paid by the employer, as defined
in 39-71-117(3), and must be based upon the minimum wage
established under Title 39, chapter 3, part 4, for the
nuaber cf hours of community service required under the
order Erom the court or hearings officer.

{2) The term "volunteer firefighter" means a
firefighter who is an enrolled and active member of a fire
company organized and funded by a county, a rural fire
district, or a fire service area.

{3) (a) If the employer is a partnership or sole
proprietorship, such the employer may elect to include as an
employee within the provisions of this chapter any member of
such the partnership or the owner of the scle prép:ietotship
devoting full time to the partnership or proprietorship
business.

(b) In the event of such an election, the employer must
serve upon the employer's insurer written notice naming the
partners or sole proprietor to be covered and stating the
level of compensation coverage desired by electing the
amount of wages to be reported, subject to the limitations

in gubsection ({3)(d). A partner or scle proprietor is not

-5~ HB 296
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considered an employee within this chapter uatil such notice
has been given.

{c} A change in elected wages must be in writing and is
effective at the Btart of the next gquarter Eollouiﬁg
notification.

(@) All weekly compensation benefits must be based on

the amount of elected wages, subject to the minimum and

maximum limitations of this subsection. For premium

ratemaking and for the determination of weekly wage for
weekly compensation benefits, the electing employer may
elect not less than $900 a month and not more than 1 1/2
times the average weekly wage as defined in this chapter.

{4) The trustees of a rural fire district, a county
governing body providing rural fire protection, or the
county commissioners or trugtees for a fire service area may
elect to include as an employee within the provisions of
this chapter any volunteer firefighter. A volunteer
firefighter who receives workers' compensation coverage
under this gection may not receive disability benefits under
Title 19, chapter 12.

(5) An employeey-warkmany or worker in this state whose
services are furnished by a person, association, contractor,
firm, or corporation, other than a temporary service
contractor, to an employer as defined in 39471—117 is

presumed to be under the control and employment of the

-6~ BB 296
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employer. This presumption may be rebutted as provided in
39-71-117(3).

(6) Por purposes of thia section, an "employeery
workmaty or worker in this state" means:

{a) a resident of Montana who is employed by an
employer and whose employment duties are primarily carried
out or controlled within this state; or

{b) a nonresident of Montana whose principal employment
duties are conducted within this state on a regular basais
for an employer; or

{c] a nonresident employee of an employer from another

state engaged in the construction industry, as defined in

39-71-116, within this state.”

NEW SECTION. SECTION 3. SAVING CLAUSE. [THIS ACT) DOES
NOT AFFECT RIGETS AND DUTIES THAT MATURED, PENALTIES THAT

WERE INCURRED, OR PROCEEDINGS THAT WERE BEGUN BEFORE ([THE

EFFECTIVE DATE OF THIS ACT].

NEW SECTION. Section 4. Effective date. [This act] is
effective on passage and approval.

-End-
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