HOUSE BILL NO. 287
INTRODUCED BY WISEMAN, HIBBARD, BENEDICT,
COCCHIARELLA, SQUIRES

BY REQUEST OF THE DEPARTMENT OF
LABOR AND INDUSTRY

JANUARY 20, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON LABOR & EMPLOYMENT RELATIONS.
FIRST READING.

FEBRUARY 13, 1993 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.

FEBRUARY 15, 1993 PRINTING REPORT.
SECOND READING, DO PASS.
FEBRUARY 16, 1993 ENGROSSING REPORT.

FEBRUARY 17, 1993 THIRD READING, PASSED.
AYES, 85; NOES, 13,

FEBRUARY 18, 1993 TRANSMITTED TO SENATE,
IN THE SENATE

FEBRUARY 2¢, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON LABOR & EMPLOYMENT RELATIONS.

FIRST READING.

MARCH 22, 1993 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 24, 1953 SECOND READING, CONCURRED IN.

MARCH 25, 1993 THIRD READING, CONCURRED IN.

AYES, 49; NOES, 0.
RETURNED TO HOUSE WITH AMENDMENTS.
IN THE HOUSE

APRIL 1, 1993 SECOND READING, AMENDMENTS NOT
CONCURRED IN.

APRIL 2, 1993 ON MOTION, CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.



IN THE SENATE

APRIL 5, 1993 ON MOTION, CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE HOUSE

APRIL 17, 1993 SECOND READING, CONFERENCE COMMITTEE
REPORT ADOPTED.

IN THE SENATE
APRIL 17, 1993 CONFERENCE COMMITTEE REPORT ADOPTED.
IN THE HOUSE

APRIL 20, 1993 THIRD READING, CONFERENCE COMMITTEE
REPORT ADOPTED.

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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UQQ:;(’. BILL NO. 342 iy

INTRODUCED BY )} FERS

W BY REQUEST OF THE DEPARTMENT OF

% LABOR AKD INDUSTRY j;»‘f e e

A BILL FOR AR ACT ENTITLED: “"AN ACT GENERALLY REVISING -THE
WORKERS' <COMPENSATION ACT AND THE OCCUPATIONAL DISEASE ACT
OF MONTANA; DELETING THE UNINSURED EMPLOYERS' FUND FROM THE
DEFINITION OF “INSURER"; CLARIFYING WHO IS SUBJECT TO
ADMINISTRATIVE ASSESSMENT: ALLOWING ISSUANCE OF SUBPOENAS;
EXEMPTING FROM WORKERS' COMPENSATION A PERSON WHO 1s
EMPLOYED BY AN ENROLLED TRIBAL MEMBER AND WHO OPERATES
WITHIN THE BOUNDARIES OF A RESERVATION; PROVIDING FOR
STATUTORY APPROFRIATIONS FOR THE UNINSURED EMPLOYERS' FUND
AND THE SUBSEQUENT INJURY FUND; EXCLUDING FROM THE UNINSURED
EMPLOYER PENALTY THE WAGES PAID TO SPOUSES OF SOLE
PROPRIETORS OR 5SPOUSES OF PARTNERS; HOLDING CORPORATE
OFFICERS PERSONALLY LIABLE FOR THE UNINSURED EMPLOYER
PENALTY IF A CORPORATE REPORT IS NOT FILED; REMOVING COSTS,
ATTORNEY FEES, AND INCREASED AWARDS FROM APPLICATION TO THE
UNINSURED EMPLOYERS' FUND; PROVIDING FOR A LIEN FOR AN
UNPAID UNINSURED EMPLOYER PENALTY; CLARIFYING THE DEPARTMENT
OF LABOR AND INDUSTRY 'S ROLE IN COMPENSATION FOR
DISFIGUREMENT; PROVIDING FOR PAYMENT OF ADMINISTRATIVE COSTS

OUT OF THE SUBSEQUENT INJURY FUND; CHANGING THE SELF-INSURED
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EMPLOYER ANNUAL RENEWAL FROM THE DEPARTMENT'S FISCAL YEAR TO
THE EMPIOYER'S POLICY YEAR; RECOGNIZING THE NATIONAL COUNCIL
ON COMPENSATION INSURANCE AS AN AGENT FOR IﬁSURERS;

PROVIDING FOR BOOK~ENTRY SECURITIES; AUTHORIZING THE

DEPARTMENT TO CONVERT SECURITIES TO CASH AND RELEASE

SECURITIES TO THE MONTANA INSURANCE GUARANTY ASSOCTIATION;
CHANGING THE ASSESSMENT PERIOD FOR THE SELF-INSURERS
GUARANTY FUND; CLARIFPYING THE DEPARTMENT'S ROLE IN PAYMENT
OF NONDISABLING OCCUPATIONAL DISEASE BENEFITS; PROVIDING FOR

PAYMENT OF EXAMINATION COSTS BY THE REQUESTOR WHEN

OCCUPATIONAL DISERSE CAUSES DEATH; PROVIDING A TIME LIMIT TO
APPEAL AN UNINSURED EMPLOYERS' FUND BENEFIT ISSUE TO
MEDIATION;

PROVIDING FOR THE ADMINISTRATION AND

CERTIFICATION OF ADJUSTERS; AMENDING SECTIONS 17-7-502,
39-71-116,

39-71-201, 39~71-304, 39-71-401, 39-71-503,

39-71-504, 39-71-505, 39-71-506, 39-71-708, 39-71-902,
39-71-907, 39-71-2104, 39-71-2106, 39-71-2204, 39-71-2205,
39-71-2206, 39-71-2615, 39-72-405, AND 39-72-608, MCA; AND

REPEALING SECTIONS 39-71-2109 AND 39-71-2207, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 39-71-116, MCA, is amended to read:
*39-71-116. Definitions. Unless the context otherwise

requires, words and phrases employed in this chapter have

HB a87
-2- INTRODUCED BILL

the following meanings:
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(1) "Administer and pay" includes all actions by the
gtate fund under the Workers' Compensation Act and the
Occupational Disease Act of Montana necessary to:

{(a) the investigation, review, and settlement of
claims;

(b) payment of benefits;

(¢} setting of reserves;

(d) furnishing of services and facilities; and

(e} wutilization of actuarial, audit, accounting,
vocational rehabilitation, and legal services.

(2) "“Average weekly wage" means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It 1is established at the nearesé
whole deollar number and must be adopted by the department
prior to July 1 of each year.

(3) "Beneficiary" means:

(a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury:;

{b)y an unmarried child under the age of 18 years;

{c) an unmarried child under the age of 22 years who is
a Full-time student in an accredited school or is enrolled
in an accredited apprenticeship program;

(d) an invalid child over the age of 18 years who is

dependent upon the decedent for support at the time of
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injury:;

{e} a parent who is dependent wupon the decedent for
support at the time of the injury if no beneficiary, as
defined in subsections {3){a) through (3)(d), exists; and

(F) a brother or sister under the age of 18 vyears if
dependent upon the decedent for support at the time of the
injury but only until the age of 18 years and only when no
beneficiary, as defined in subsections (3)(a) through
(3)({e), exists.

(4) “Casual employment™ means employment not in the
usual course of trade, business, profession, or occupation
of the employer.

{5) "Child" includes a posthumous child, a dependent
stepchild, and a child legally adopted prior to the injury.

(6) "Construction industry" means the major group of
general contractors and operative builders, heavy
construction (other than building construction) contractors,
and special trade contractors, listed in major groups 15
through 17 in the 1987 Standard 1Industrial Classification
Manual. The term does not include office workers, design
professionals, salesmen, estimators, or any other related
employment that is not directly involved on a regular basis
in the provision of physical 1labor at a construction or

renovation site.

{?7) “Days" means calendar days, unless otherwige

-4~
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specified.

{8) “Department" means the department of labor and
industry.

(9} "Fiscal year" means the period of time between July
1 and the succeeding June 30.

{10} "Insurer” means an empleyer bound by compensation
plan No. 1, an insurance company transacting business under
compensation plan No. 2, or the state fund under
compensation plan No, 37-of-eﬁe--uninsured-—empieyees*——innd
previded-for-in-part-5-of-chis-chapter.

{11) "Invalid" means one who is physically or mentally
incapacitated.

(12) “"Maximum healing® means the status reached when a
worker is as far restored medically as the permanent
character of the work-related injury will permit.

{13) “"Order" means any decision, rule, direction,
requirement, or standard of the department or any other
determination arrived at or decision made by the department.

{14} “Payroll", "annual payroll", or “annual payroll for
the preceding year" means the average annual payrell of the
employer for the preceding calendar year or, if the employer
shall not have operated a sufficient or ady length of time
during such calendar year, 12 times the average monthly
payroll for the current year. However, an estimate may be

made by the department for any employer starting in business
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if no average payrolls are available. This estimate is to be
adjusted by additional payment by the employer or refund by
the department, as the case may actually be, on December 31
of such current year. An employer‘s payroll must be computed
by calculating all wages, as defined in 39-71-123, that are
paid by an employer.

{15) "Permanent partial disability® means a c¢ondition,
after a worker has reached maximum healing, in which a
worker:

(a) has a medically determined physical restriction as
a result of an injury as defined in 39-71-119; and

{b) is able to return to work in Some capacity but the
physical restriction impairs the worker's ability to work.

(16) “"Permanent total disability” means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker has no
reasonable prospect of physically performing regular
employment. Regular employment means work on a recurring
basis performed for remuneration in a trade, business,
profession, or other occupation in this state. Lack of
immediate job openings is not a factor to be considered in
determining if a worker is permanently totally disabled.

(17) The term "physician"™ includes “surgeon" and in
either case means one authorized by law to practice his

profession in this state.
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{18) The ™“plant of the employer" includes the place of
business cf a third person while the employer has access to
or c¢ontrol over sueh the place of business for the purpose
of carrying on hits the employer's usual trade, business, or
occupation.

{19) "Public corporation” means the state or any county,
municipal corporation, school district, city, city under
commission form of government or special charter, town, or
village.

(20) "Reasconably safe place to work™ means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

{21) "Reasonably safe tools and appliances" are such
tools and appliances as are adapted to and are reasonably
safe for use for the particular purpose for which they are
furnished.

{22) "Temporary service contractor" means any person,
firm, association, or corporation conducting business that
employs individuals directly for the purpese of furnishing
the gservices of those individuals on a part-time or
temporary basis to others. )

{23) "Temporary total disability” means a condition
resulting from an injury as defined in this chapter that

results in total loss of wages and exists until the injured
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worker reaches maximum healing.

{24) "Temporary worker” means a worker whose services
are furnished to another on a part-time or temporary basis
to substitute for a permanent employee on leave or to meet
an emergency or short-term workload.

(25) "Year", unless otherwise gpecified, means calendar
year."

Section 2. Ssection 39-71-201, MCA, is amended to read:

“39-71-201. Adaministration fund. (1) A workers'’
compensation administration fund is established ocut of which
all costs of administering the Workers' Compensation and
Occupational Disease HActs and the various occupational
safety acts the department must administer, with the

exception of the subseguent injury fund, as provided for in

39-71-%07, and the uninsured employers' fund, are to be paid

upon lawful appropriation. The following money collected by
the department must be deposited in the state treasury to
the credit of the workers' compensation administrative fund
and must be used for the administrative expenses of the
department:

(a) all fees and penalties provided in 39-71-205 and
39-71-304;

(b) all fees paid for inspection of boilers and
issuance of llcenses to operating engineers as required by

law;
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{c) all fees paid from an assessment on each plan NHo. 1
employer, plan No. 2 insurer, and plan No. 3, the state
fund. The assessments must be levied against the preceding
calendar year's gross annual payroll of the plan No. 1
employers and the gross annual direct premiums collected in
Montana on the policies of the plan No. 2 insurers, insuring
employers covered under the chapter, during the preceding
calendar year. However, me an assessment of the plan No. 1
employer or plan No, 2 insurer may not be less than $200. If

at any time during the prior fiscal year a plan No. 1

employer is granted permigsion to self-insure or a plan No,

2 insurer is authorized to insure employers under this

chapter, that plan No. 1 employer or pian No. 2 insurer is

subject to assessment. The assessments must be sufficient to

fund the direct costs identified to the three plans and an
equitable portion of the indirect costs based on the ratio
of the preceding fiscal year's indirect costs distributed to
the plans, using proper accounting and cost allocation
procedures. Plan No. 3 must be assessed an amount sufficient
to fund the direct costs and an equitable portion of the
indirect costs of regulating plan No. 3. Other sources of
revenue, including unexpended funds from the preceding
fiscal year, must be used to reduce the costs before levying
the assessments.

(2) The administration fund must be debited with
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expenses incurred by the department in the general
administration of the provisions of this chapter, including
the salaries of its members, officers, and employees and the
travel expenses of the members, officers, and employees, ag
provided for in 2-1B8-501 through 2-18-503, as amended,
incurred while on the business of the department either
within or without the state.

{(3) Disbursements from the administration money must be
made after being approved by the department upon claim
therefor."

Section 3. Section 39-71-304, MCA, is amended to read:

"39-71-304. Books, records, and payrolls to be open to
inspection -~ penalty for refusal -- subpcenas. (1} The
books, records, and payrolls of an employer pertinent to the
administration of this chapter must always be open to
inspection by the department or any duly authorized employee
thereof for the purpose of ascertaining the correctness of
the payroll, the number of workers employed, and such other
information as may be necessary for the department and its
management under this chapter. Refusal on the part of an
employer to submit the books, records, and payrolls for such
inspection shall subject the offending employer to a penaity
not exceeding $500 for each offense, to be collected through

a civil action in the name of the state and paid into the

state treasury.

-10-
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{2) In addition to the remedy provided in subsection

{1}, the department may issue subpoenas and compel tegtimony

for the production of evidence, including books, records,

papers, documents, and other obijects as may be necessary and

proper in regard to any investigation or proceeding under

this chapter. In the case of disobedience of a subpoena

issued and served or the refusal of a witness to testify as

to any matter for which the witness may be interrogated in a

proceeding before the department, the department may apply

to a district court for an order to compel compliance with

the subpoena or testimony. Discbedience of the court's corder

congtitutes contempt of court."

Section 4. section 39-71-401, MCA, is amended to read:
*39-71~-401. Employsents covered and employments
exempted. (1) Except as provided in subsection (2}, the
Workers' Compensation Act applies to all employers as
defined in 39-71-117 and to all employeesias defined in
39-71-118, An employer who has any employee in service under
any appointment or contract of hire, expressed or implied,
oral or written, shall elect to be bound by the provisions
of compensation plan No. 1, 2, or 3. Each employee whose
employer is bound by the Workers' Compensation Act is

subject to and bound by the compensation plan that has been

‘elected by the employer.

{2) Unless the employer elects coverage for these
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employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

(a) 'household and domestic employment;

{b) casual employment as defined in 39-71-116;

(¢) employment of a dependent member of an employer's
family Eof whom an exemption may be claimed by the employer
under the federal Internal Revenue Code;

(d) employment of sole proprietors or working members
of a partnership, except as provided in subsection (3};

(e) employment of a broker or salesman performing under
a license issued by the board of realty regulation;

(f) employment of a direct seller engaged in the sale
of consumer products, primarily in the customer's home;

(g} employment for which a rule of 1llability for
injury, occupational disease, or death is provided under the
laws of the United States;

(h) employment of any person performing services in
return for aid or sustenance only, except employment of a
volunteer under 67-2-105;

{i}) employment with any railroad engaged in interstate
commerce, except that railroad construction work is included
in and subject to the provisiaons of this chapter;

(j) employment as an official, including a timer,

referee, or judge, at a school amateur athletic event,

_12_
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unless the person is otherwise employed by a school

district;

(k) any person performing services as a newapaper
carrier or free-lance correspondent if the person performing
the services or a parent or guardian of the person
pétforminq the services in the case of a minor has
acknowledged in writing that the person performing the
gervices and the services are not covered. As used in this
subsection, “"free-lance correspondent” is a person who
submits articles or photographs for publication and is paid
by the article or by the photograph. As used in this
subsection, “"newspaper carrier":

{i) is a person who provides a newspaper with the
service of delivering newspapers singly or in bundles; but

{ii) does not include an employee of the paper who.,
incidentally to his the employee's main duties, carries or
delivers papers.

{1) cosmetologist's services and barber‘'s services as
defined in 39-51-204(1)(1)%;

{(m) a person_ whc is employed by an enrolled tribal

member and who operates solely within the exterior

boundaries of an Indian reservation.

(3) (a) A sole proprietor or a working member of a

partnership who heids--himseif--out represents to be or

conaiders——himsetf is considered an independent contractor
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shall elect to be bound personally and individually by the
provisions of compensation planm No. 1, 2, or 37y but he may
apply to the department for am a personal exemption from the
Workers' Compensation Act for-himaeif.

{b) The application must be made in accordance with the
rules adopted by the department. The department may deny the
application only if it deternine; that the applicant is not
an independent contractor.

(c) When an application is approved by the department,
it is conclusive as to the status of an independent
contractor and precludes the applicant from obtaining
benefits under this chapter.

{d) When an election of an exemption is approved by the

department, the election remains effective and the

independent contractor retains his the status as an

independent contractor until he the independent contractor

notifies the department of any change in his status and
provides a description of his present work status.

(e IE the department denies the application Eor
exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee
in the manner provided for in 39-51-1109. An applicant
dissatisfied with the decision of the appeals referee may
appeal the decision in accordance with the procedure

established in 39-51-2403 and 39-51-2404.

-14_
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{(4) (a) A private corporation shall provide coverage
for its officers and other employees under the provisions of
compensation plan No. 1, 2, or 3. However, pursuant to rules
the department promulgates and subject in all cases to
approval by the department, an officer of a private
corporation may elect not to be bound as an employee under
this chapter by giving a written notice, on a form provided
by the department, served in the following manner:

{iy if the employer has elected to be bound by the
provisions of compensation plan No. 1, by delivering the
notice to the board of directors of the employer and to the
department; or

(ii) if the employer has elected to be bound by the
provisions of compensation plan No. 2 or 3, by dellvering
the notice to the board of directors of the employer, to the
department, and to the insurer.

{b} 1f the employer changes plans or insurers, the
officer's previous election is not effective and the officer
shall again serve notice as provided if he the officer
elects not to be bound.

{c) The appointment or election ¢f an employee as an
officer of a corporation for the purpose of excluding the
employee from coverage under this chapter does not entitle
the officer to elect not to be bound as an employee under

this chapter. In any case, the officer shall sign the notice
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required by subsection {4)(a) under oath or affirmationy and
ke is subject to the penaltiea for false swearing under
45-7-202 if he the officer falsifies the notice.

{5) Each employer shall post a sign in the warkplace at
the locations where notices to employees are normally
posted, informing employees about the employer's current
provision of compensation insurance. A workplace is any
location where an employee performs any work-related act in
the course of employment, regardless of whether the leccation
is temporary or permanent, and includes the place of
business or property of a third person while the employer
has access to or control over the place of business or

property for the purpose of carrying on his the employer's

usual trade, business, or occupation. The sign must be
provided by the department, distributed through insurers or
directly by the department, and posted by employers in
accordance with rules adopted by the department. An employer
who purposely or knowingly fails to post a sign as provided
in this subsection is subject to a $50 fine for each

citation.™

Section 5. Section 39-71-503, MCA, is amended to read:

*39-71-503. Administration of fund -- appropriation.

(1) The department shall administer the fund and shall pPay

all proper benefits to injured employees of uninsured

employers,

-16~
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{2} Surpluses and reserves shai® may not be kept for
the fund. The department shall make such payments as it
considers appropriate as funds become available from time to
time. The payment of weekly disability benefits takes
preference over the payment of medical benefits. No lump-sum
payments of future projected benefits, including impairment
awards, may be made from the fund. The board of investments
shall invest the moneys money of the fund. The cost of
administration of the fund sha3? must be paid out of the
money in the fund.

{(3) The amounts necessary for the administration and

payment of benefits from this_ fund are statutorily

appropriated, as provided in 17-7-502, from this fund."

Section 6. Ssection 39-71-504, MCA, is amended to read:
*39-71-504. Funding of fund -- option for agreement

between department and injured employee -- liability of

corporate officers. The fund is funded in the following

manner:

(1) The department may require that the uninsured
employer pay to the fund a penalty of either up to double
the premium amount the employer would have paid on the
payroll of the employer's workers in this state if the
employer had been enrolled with compensation plan No. 3 or

$200, whichever is greater. In determining the penalty,

wages paid to spouses of sole proprieters or spouses of
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partners must be excluded. In determining the premium amount

for the calculation of the penalty under this subsection,
the department shall make an assessment on how much premium
would have been paid on the employer's past 3-year payroll
for pericds within the 3 years when the employer was
uninsured. An assessment for payroll paid by the uninsured
employer for any time prior to July 1, 1977, may not be
made.

(2) (a) The fund shall must receive Erom an uninsured
employer an amount equal to all benefits paid or to be paiad
fzom the fund to an injured employee of the uninsured
employer. However, the uninsured employer‘'s liability under
this subsection (2)(a) may nct exceed $50,000.

(b} The dollar limitation does not apply to an
uninsured employer's liability to an injured employee or the
employee's beneficiaries under 39-71-509 or 39-71-515.

{3) The department may determine that the $1,000
assessments that are charged against an insurer in each case
of an industrial death under 39-71-302(1) sha}} must be paid
to the uninsured employers' fund rather than the subsequent
injury fund.

(4) The department may enter into an agreement with the
injured employée or the employee's bheneficiaries to assign
to the employee or the beneficiaries all or part of the

funds received by the department from the uninsured employer

-18-
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pursuant to subsection (2)(a).

{(5) When a corporation subject to Title 35 has failed

to file an annual report with the secretary of state as

required by law, the department shall hold the corporation

officers jointly and severally liable for any uninsured

employer penalties or claim costs due for the pericd in

which the corporation is delinguent in filing the annual

report. If the annual report ig filed after the specified

time, the officers may not be held liable for the uninsured

employer penalties or claim costs that accrue after the

report is filed.*®

Section 7. section 39-71-505, MCA, is amended to read:

*39-71-505. Applicability of other provisions of
chapter to fund ~-- limitations. All appropriate provisions
in the Workers' Compensation Act apply to the fund in the
same manner as they apply to compensation plans No. 1, 2,

and 3v, except that the workers' compensation judge may not

do the following:

{1} assess costs and attorney fees, as provided in

39-71-611, against the uningured employers' fund; or

(2) assess an increase in award For unreasonable delay

or refusal to pay, as provided in 39-71-2007, against the

uninsured employers' fund.®

Section 8. Section 39-71-506, MCA, is amended to read:

"39-71-506. €Eollection--—of---payments--from——uninsured
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empioyer-by-suie Lien for payment of unpaid penalties and

claims -- levy and execution. (1) If, upon demand of the

department, an uninsured employer refuses toc make the
payments to the fund that are provided for in subsections
{1} and (2) of 39-71-504, the sums-may-he-eoilected-by-the

department-through-sutt unpaid penalties and claims have the

effect of a judgment against the emplover at the time the

payments become due. The department may issue a certificate

setting forth the amount of paynént due and direct the clerk

of the district court of any county in the state tc enter

the certificate as a judgment on the docket pursuant to

25-9-301, From the time the judgment is docketed, it becomes

a lien upon all real and personal property of the emplover.

After satisfying any due process requirements, the

department may enforce the judgment at any time within 10

‘years of creation of the lien.

{2) The lien provided for in_ subsection (1) is not

valid against any third party owning an interest in the real

or persoconal property subject to the lien if:

(a) the third party interest is recorded prior to the

entrance of the certificate as a judgment; and

{b) the third party receives from the most recent

grantor of the interest a signed affidavit stating that any

penalties and claims relating teo the property have been
paid.
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{3} The department may settle through compromise with
an uninsured employer the amount due the £fund under
35-71-504.%

Section 9. Section 39-71-768, MCA, is amended to read:

*39-71-708. Compengation For disfigurement. (1) The
department-may-—-award--proper--and--equitabie--benefits--for

Injured workers who suffer serious Fface, head, cor neck

disfigurementr may be entitled to benefits not to exceed

$2,500, in addition to benefits payable under 39-71-703,.

{2} MNes A payment under this section sha}i may not be in
lieu of the separate benefit of medical and hospital
services or of any benefits paid under 39-71-701 for

temporary total disability."

Section 10. section 39-71-302, MCA, is amended to read:

®39-71-902. Pund to receive payment from insurer for
each death under chapter —— assessment of insurers. (1) In
every case of the death of an employee under this chapter,
the insurer shall pay to the fund the sum of $1,000. 1In
addition, the department may assess every insurer an amount
not to exceed 5% of the compensation paid in Montana in the
preceding fiscal year. The assessment must be transmitted
annually to the subsequent injury fund by the employer or

insurer. The cost of administration of the fund must be paid

out of money in the fund.

(2} When, in the judgment of the department, the amount
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of money in the subsequent injury fund is such that there is
a surplus above and beyond projected liabilities and

administrative costs, the department may at its discretion

suspend or reduce further collection of assessments for a
period of time determined by the department.”
Section 11. sSection 39-71-907, MCA, is amended to read:
"39-71-907. Certified vocationally handicapped person
to be compensated for injury as provided by chapter --

insurer liability for compensation limited -- appropriation.

{1) A person certified as vocationally handicapped who
receives a personal injury arising out of and in the course
of his employment and resulting in death or disability must
be paid compensation in the manner and to the extent
provided in this chapter or, in case of his death resulting
from such injury, the compensation must be paid to his the
person's beneficiaries or dependents., The liability of the
insurer for payment of medical and burial benefits as
provided in this chapter is limited to those benefits
arising from services rendered during the period of 104
weeks after the date of injury. The liability of the insurer
for payment of benefits as provided in this chapter is
limited to 104 weeks of compensation benefits actually paid.
Thereafter, all compensation and the cost of all medical
care and burial is the liability of the fund.

{2) The amounts necessary for the administration and
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payment of benefits from this fund are statutorily

appropriated, as provided in section 17-7-502, from this

fund."”

Section 12. Ssection 39-71-2104, MCA, is amended to

read:

*39-71-2104. Renewal of application. Bvery An employer,
so long as he that employer continues in his employment and
se-iong-as-he continues to be bound by compensation plan No.
1, shally--at-—-ieaat--30-days-before-the-expiration-of-each
fiscai-yeary annually renew his the application to be
permitted to continue to make suek payments as-aforesatd
directly to hts employees for the next ensning-fisecal years
and--under--tike—-circumstances--as--those-mentioned-for-the
granting-of-such-permission-upon--auch——firse—-appiicationsy.
the The department may, with the concurrence of the Montana
self-insurers guaranty fund, renew the same application from

year to year. The annual renewal application must be in the

form, for the period, and subject to the time limits

prescribed by the department."

Section 13. section 39-71-2106, MCA, is amended to
read:

*39-71-2106. Requiring security of esployer. (1) (a)
The department may require any employer whe elects to be
bound by compensation plan No. 1 to provide a security

deposit in accordance with rules adopted by the department.
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All securities of the United States treasury must be used as

a security deposit in book-entry form. Except as provided in

subsection (1){b), the security deposit may be a surety
bond, government bond, certificate of deposit, or letter of
credit approved by the department and must be the greater
of:

(i) $250,000; or

(ii) an average of the workers' compensation liabilities
incurred by the employer in Mcntana for the past 3 calendar
years.

{b) The department may, in accordance with rules
adopted by the department, require a larger deposit as
additional evidence of solvency and financial ability to pay
the liabilities provided by this chapter.

(2) (a) The department shall regquire an employer to
give security in addition to the security described in
subsection {1) if:

{i) the department determines that the employer is
insolvent or lacks the financial ability to pay the
éompensation that is required under this chapter and that is
chargeable to the employer during the fiscal year to be
covered by the permission provided for in 39-71-2103; or

{ii) the employer is an—-aaaoeiaéiony—corporationv-or
erganization a group of individual employers seeking

permission to operate under compensation plan No. 1.

-24-
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(b} The additional security required in subsection
(2)(a} must be an amount that the department finds
reasonable and necessary to meet all liabilities that the
employer may accrue under this chapter during the fiscal
year.

(3} (a) The security provided £for in subsection (2)
must be deposited with the department and may be either an
estimated percent of the employer's last preceding annual
payroll or a percent of the established amcunt of his the
employer's annual payroll for the fiscal year. The security
may consist of:

(i) a bond or undertaking executed to the department in
the amount to be Fixed by it with two or more sufficient
sureties, which undertaking must be conditioned that the
employer will pay or cause to be paid to his employees all
sums and amounts For which the employer becomes liable under
the terms of this chapter during the fiscal year; or

{ii) any state, county, municipal, or school district
bonds or the bonds or evidence of indebtedness of any
individuals or corporaﬁions that the department considers
solvent.

(b} Every deposit and the character and amount of the
securities must at all times be subject to approval,
revision, or change by the department as it may require.

(c) Upon proof of the final payment of the liability
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for which the securities are given, the securities or any
remainder of the securities must be returned to the
depositor.

{4) The department is liable for the wvalue and
safekeeping of all deposité or securities and shall, at any
time, upon demand of a bondsman or the depositor, account
for the deposits or securities and the earnings of the

deposits or securities."

Section 14. Ssection 39-71-2204, MCA, is amended to
read:

*39-71-2204. Insurer to submit notice of coverage
within thirty days -- penalty for failure. (1) The insurer
shall, within 30 days after the issuance of the policy of
workers' compensation insurance, submit to the department
the notice of coverage stating the effective date of the
policy insuring the employer and such other informaticn as
may be required by the department.

(2) The department may:

(a) recogqnize the national council on compensation

insurance as an agent for authorized workers' compensation

insurers in Montana; and

(b} under terms and conditions acceptable to the

department, accept notice of coverage received from the

national council on compensation insurance as the insurer'‘s

notice of coveraqge.
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+24(3) The department may, in its discretion, assess a
penalty of no more than $200 against an insurer which that
as a general business practice does not comply with the
30-day notice requirement as set forth in subsection (1) of
this-section.”

Section 15. gection 39-71-2205, MCA, is amended to
read:

"39-71-2205. Policy in effect until canceled or
replaced -- twenty—day notification of cancellation required
-~ penalty. (1) The policy remains in effect until canceled,
and cancellation may take effect only by written notice to
the named insured and to the department at least 20 days
prior to the date of cancellation. However, the paolicy
terminates on the effective date of a replacement or
succeeding workers' compensation insurance policy issued to
the insured. Nothing in this section prevents an insurer
from canceling a policy of workers' compensation insurance
before a replacement policy is issued to the insured.

{2} The department may:

{a) recognize the national council on compensation

insurance as an agent for authorized workers' compensation

insurers in Montana; and

{b} under terms and c¢onditions acceptable to the

department, accept notice of cancellation received from the

national council on compensation insurance as the insurer's
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notice of cancellation.

t2¥{3) (a) The department may assess a penalty of up to
$200 against an insurer that does not comply with the notice
requirement in subsection (1).

(b) An insurer may contest the penalty assessment in a
hearing conducted according to department rules.”

Section 16. Ssection 39-71-2206, MCA, is amended to
read:

*39-71-2206. Deposits by insurer with department to
guarantee payment of liability. (1) (a) Before issuance of
any policy by an insurer as herein authorized, the insurer
must shall deposit with the department Bbends hook-entry
gecurities of the United States or the state of Montana or
of any school district, county, city, or town in the state
of Montana or a corporate surety bond made out to and
approved by the department in an amount not 1less than
$25,000 or more than $200,000, as the department may
determine.

(b) If any insurer fails to discharge any liability
after the amount thereof is determined by the department and
within the time limited by the department, the department
shall convert the bonds or sueh any part thereof as is
necessary into cash and from the proceeds ligquidate sueh the
liability, and thereafter the insurer must shall make an

additional deposit to meet any deficiency caused thereby. It

_28_



[*- T IR R - T I L I

NN ke R e e e e e
2 O w9 ® W o b W N MO

22
23
24
25

LC 0485/01

ia intended to give the department the discretion in the
matter of whether an insurer has failed to discharge any
liability.

{c) If any insurer fails to replace a canceling,

terminating, or maturing security within the time limit

established by the department, the department shall protect

the security deposit by converting the canceling,

terminating, or maturing security into cash and shall

maintain the deposit until a replacement security acceptable

to the department is deposited.

(2} Within 30 days of the happening of an accident
where death or the nature of the injury renders the amount
of future payments certain or reascnably certain, the
insurer shall make a deposit, as herein defined, with the
department for the protection and gquarantee of the payment
of such the liability in sueh a sum as the department may
direct. However, if the department considers the amount on
deposit by the insurer under the provisions of subsection
(1) of--this-section sufficient to cover all liabilities of
the insurer, then no further deposit may be required.

(3) Any depasit made under the  provisions of
compensation plan No. 2 must be held in trust by the
department as security for the payment of the liability for
which the deposit was made. Sueh The deposit may be reduced

from time to time with the permission of the department as
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the payment of the liability of the insurer may reduce the
amount required to be on deposit. Such The deposit may be
changed or renewed when desired by the depositor by
withdrawing the same or any part thereof and substituting
other deposits therefor. Upon proof of the final payment of
the liability for which sueh the deposit was made, any
deposit remaining must be returned to the depositor. All
earnings made by sueh the deposit muat first be applied upon
any liability of the depositors, and if no such liability
exists, then sueh the earnings must upon demand be delivered
to suach the depositor. The department and its bondsmen are
liable for the value and safekeeping of such the deposit and
shall at any time, upon demand of a depeositor, account for
the same and the earnings thereof.

{4) In_ the event of an insolvency of a plan No, 2

insurer, the department may, at its discretion, release part

or_all of the deposit held to the Montana insurance guaranty

association for payment of the insurer's Montana workers'

compensation claims if:

{a) the insurer has been determined to be insoclvent by

a court of competent jurisdiction or bankruptcy proceedings

have been instituted by or against it;

{b) the insurer is unable to pay its workers'

compensation claims; and

(c)] the insurer's Montana workers' compensation
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liabilities have become the responsibility of the Montana

insurance quaranty association.®

Section 17, Ssection 39-71-2615, MCA, is amended to
read:

"39-71-2615. Initial fee -- assessment. (1) A private
self-insurer shall pay to the fund an initial fee of $1,000
upon becoming a member. Thereafter, a member's financial
obligation to the fund must be established by assessment as
provided in subsection ({2).

(2) The fund may assess each of its members a pro rata
share of the amount necessary to carry out the purposes ‘of
this part. However, the total annual assessments in any
calendar year may not exceed 5% of the indemnity
compensation paid by each member during the previous
calendar year. Funds obtained by assessment pursuant to this
subsection may be used only for the purposes of this part.

(3) A former member is liable for assessments made by
the fund for 3 years following the date the member's status
as a private self-insurer is terminated, whether the
termination is by action of the private self-insurer or the
department. A former member's assessment must be based on

the i2-month-period compensation paid during the policy year

immediately preceding the member's termination of its status
as a private self-insurer.

{4) The board shall certify to the department the
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collection and receipt of assessments, noting any
delinguencies. The board shall take appropriate action to

collect a delinguent assessment."

Section 18. section 39-72-405, MCA, is amended to read:

*39-72-405. General limitations on payment of
compensation. (1) Compensation may not be paid when the last
day of the injurious exposure of the employee to the hazard
of the occupational disease has occurred prior to July 1,
1959.

(2) When any an employee in employment on or after
January 1, 1959, because he the employee has an occupational
disease incurred in and caused by sueh the employment whieh
that is not yet disabling, is discharged or transferred from
the employment in which he the employee is engaged or when
he the employee ceases his employment and it is in fact, as
determined by the medical panel, inadvisable for him the
employee on account of a nondisabling occupational disease
to continue in employment and he the employee suffers wage
loss by reason of the discharge, transfer, or cessation, the

department-may-allow-compensation-on-acceunt-thereof-—-as——it

considera——justy compensation may be paid, not exceeding

$10,000, by an agreement beﬁween the insurer and the

claimant. If the parties fail to reach an agreement, the

mediation procedures in part 24 of this chapter must be

followed."
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Section 19. Ssection 39-72-608, MCA, is amended to read:

“39-72-608. Payment of medical examination, report, and
autopsy expenses. The expense of the first medical
examination and report as provided in 39-72-602 must be
borne by the insurer. The expense of a reexamination and
panel report must be borne by the dissatisfied party
requesting the reexamination. The expense of the periodic
medical examinations and reports, as provided in 39-72-607,
must be borne by the party requesting the pericdic medical
examination. The expense of the autopsy, as provided for in
39-72-606, must be borne by the party regquesting the

autopsy. When the occupational disease causes death, the

expense of any examinations and reports, as provided in

39-72-605, must be borne by the party requesting the

examination."

Section 20. Section 17-7-502, MCA, is amended to read:

*17-7-502. Statutory appropriationa -- definition —
requisites for validity. (1) A statutory approptiéticn is an
appropriation made by permanent law that authorizes spending
by a state agency without the need for a biennjal
legislative appropriation or budget amendment.

(2) Except as provided in subsection (4}, to be
effective, a statutory appropriation must comply with both

of the following provisions:

(a) The law containing the statutory authority must be
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listed in subsection (3).
{b) The law or portion of the law making a statutory
appropriation must specifically state that a statutory
appropriation is made as provided in this section.
(3) The following laws are the only laws containing
statutory appropriations: 2-9-202;

2-17-105; 2-18-812;

10-3-203; 10-3-312; 10-3—314: 10-4-301; 13-37-304; 1S5-1-111;

15-23-706; 15-25-123; 15-31-702; 15-36-112; 15-37-117;

15-65-121 15-70-101; 16-1-404;

-

16-1-410; 16-1-411;
17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-409;

17-7-3064; 19-5-404; 19-6-709; 19-8-504; 19-9-702; 19-9-1007;

19-10-205; 19-10-305; 19-10-506; 19-11-512; 19-11-513;
19-11-606; 19-12-301; 19-13-604; 19-15-101; 20-4-109;
20-6-406; 20~-8-111; 20-9-361; 20-26-1503; 22-3-811;

23-5-136; 23-5-306; 23-5-409; 23-5-610; 23-%5-612; 23-5-631;
23-7-301;

23-7-402; 27-12-206; 37-43-204; 37-51-501;
39-71-503; 39-71-907; 39-71-2504; 44-12-206; 44-13-102;
53-6-150; 53-24-206&; 61-5-121; 67-3-205; 75-1-1101;
75-5-507; 75-5-1108; 75-11-313; 76-12-123; 77-1-808;
B0-2-103; 80-11-310; 82-11-136; 82-11-161; 85-1-220;

90-3-301; 90-4-215; 90-6-331; 90-7-220; and 90-9-306.

(4) There is a statutory appropriation to pay the
Principal, interest, premiums, and costs of issuing, paying,
and securing all bonds, notes, or other obligations, as due,

that have been authorized and issued pursuant to the laws of
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Montana. Agencies that have entered into agreements
authorized by the 1laws of Montana to pay the state
treasurer, for deposit in accordance with 17-2-101 through
17-2~107, as determined by the state treasurer, an amount
sufficient to pay the principal and interest as due on the
bonds or notes have statutory appropriation authority for
the payments. (In subsection {3): pursuant to sec. 7, Ch.
567, L. 1991, the inclusion of 19-6-709 terminates upon
death of 1last recipient eligible for supplemental benefit;
and pursuvant to sec. 18, Ch. 748, L. 1991, the inclusion of

22-3-81] terminates June 30, 1993,}"

NEW SECTION. Section 21. Time 1limit to appeal. A
dispute concerning uninsured employers' fund benefits must
be appealed to mediation within 90 days from the date of the

determination or the determination is considered final.

NEW _SECTION. Section 22. Administration of adjusters.
{1) An insurer shall conduct administration ‘of its claims
adjusting services through a person knowledgeable in the
application of Montana workers' compensation and
occupaticnal disease law and administrative rules. The
person retained or employed as an adjuster by an insurer
must be able to demonstrate, in a manner satisfactory to the
department, a thorough knowledge of workers' compensation
and occupational disease law and administrative rules,

{2) an insurer shall designate at least one adjuster

_3 B
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who has the authority and ability to pay compensation when
due and who has the authority to settle claims.

(3) The department, in cooperation with the state
auditor, may regulate and certify adjusters for workers'
compensation adjusting.

NEW SECTION. Section 23. Repealer. Sections 39-71-2109
and 39-71-2207, MCA, are repealed.

NEW SECTION. Section 24, codification instruction.
(Sections 21 and 22} are intended to be codified as an
integral part of Title 39, chapter 71, and the provisions of
Title 39, chapter 71, apply to [sections 21 and 22].

-End-

-316-



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB0287, as introduced.

DESCRIPTICON OF PROPOSED LEGISLATION: A bill generally revising the Workers’
Act of Montana.

Compensation Act and the Occupatiocnal Disease

ASSUMPTIONS:

In reference to gsections 14 and 15 of the proposed legislation:

1. 25% of the phone and postage costs for the Policy Compliance unit of the Employment Relations Division (ERD) of the
Department of Labor, or $1,100 per year, would be eliminated under the change created by this proposed legislation.

2. Programming changes the ERD database are needed to enable ERD to accept electronic access to policy information from
Plan II insurance companies. Programming costs are estimated at a total of $3,500, or §1,750 to cover Section 14
changes (Section 39-71-2204}) and $1,750 to cover Section 15 changes {(Section 39-71-2205). The NCCI data tapes would
arrive monthly, and loading the data from these 12 tapes per vear is estimated to cost a total of $2,400. After the

first-year conversation costs of $3,500, the on-going costs will increase by $1,300. {($2,400 NCCI data download less
$1,100 old postage/phone costs).

In reference tc section 22 of the proposed legislation:

3. 1.00 FTE management analyst (grade 13) would be required to assist ERD in developing administrative rules, coordinating
with the Insurance Commissioner to develop standards for certification, testing methodologies for certifying, tracking
ongoing training required for continuing certification, managing complaints, assessing fines, and de-certification
procedures when necessary.

4. Costs asscciated with the support of the management analyst will be similar to costs associated with staff in the
Investigations Unit of ERD.

5. One-time start-up costs for the management analyst would include desk, chair, file cabinet, and FC with compatibile

software.
FISCAL IMPACT: {continued)

/ NS /-T2 M% 2-2-93

DAVE LEWIS, BUDGET DIRECTOR DATE WILLIAM WISEMAN, PRIMARY SPONSOR DATE

Office of Budget and Program Planning
Fiscal Note for HB0287, as introduced. /B 2 E 7




Fiscal Note:Regquest,HB0287, as introduced

Form BD-15 page 2
(continued)

FISCAL IMPACT:

Expenditures:

Employment Relations Div.

FTE
Personal Services
Operating Expenses
Equipment
Benefits

Total

Funding:

General Fund

State Special Revenue

Federal Revenue

Proprietary Revenue
Total

Revenueg:
WC Assessments (02)

FY '94

Current Law

60.55
1,813,414
943,410
87,020

1,628,827

4,472,671

348,118
1,723,306
635,365
1,765,882
4,472,671

3,197,368

Proposed Law

Difference

61.55
1,843,205
956,610
93,070

1,628,827
4,521,712

348,118
1,772,347
635,365

1,765,882
4,521,712

3,246,409

EFFECT GN COUNTY OR OTHER I.OCAT, REVENUES OR EXPENDITURES:
Secticns 14 and 15 of the proposed legislation would reduce the cost of policy data submission for Plan II insurers,
providing minor savings to self-insured local government entities.

LONG -RANGE EFFECTS OF PROPOSED LEGISIATION:
1. Benefit payments from the subsequent injury fund and the uninsured employer fund would be statutorily appropriated

[Bections 5 and 10] due to unpredictability of the amount of benefits payments required.
2. Automation conversion [sections 14 and 15] would improve reliability of policy information and reduce claims handling

erroxrs.

1.00
29,791
13,200

6,050
0

49,041

49,041

49, 041

43,041

FY '95

Current Law

60.55
1,817,143
926,413
87,020
1,763,827
4,600,403

319, 58%
1,722,779
632,662
1,925,373
4,600,403

3,199,373

3. Certification and regulation [secticon 22] would reduce error rates for insurers.

Proposed Law

61.55
1,846,950
936,713
87,020

1,765,827
4,640,510

319,589
1,762,886
632,662
1,925,373
4,640,510

3,239,480

Difference
1.00

29,807
10,300
0
Q
40,107

0
44,107
0
Q
40,107

40,107

LB 287
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HB 0287/02

APPROVED BY COMMITTEE
ON LABOR & EMPLOYMENT
RELATIONS

HOUSE BILL NO. 287
INTRODUCED BY WISEMAN, HIBBARD, BENEDICT,
COCCHIARELLA, SQUIRES
BY REQUEST OF THE DEPARTMENT OF

LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING THE
WORKERS' COMPENSATION ACT ANRD THE OCCUPATIONAL DISEASE ACT
OF MORTANA; DELETING THE UNINSURED EMPLOYERS' FUND FROM THE
DEFINITION OF “INSURER"; CLARIFYING WHO IS SUBJECT TO
ADMINISTRATIVE ASSESSMENT; ALLOWING ISSUANCE OF SUBPOENAS;
EXEMPTING FROM WORKERS' COMPENSATION A PERSON WHO I1s

EMPLOYED BY AN ENROLLED TRIBAL MEMBER AND WHC OPERATES

WITHIN THE BOUNDARIES OF A RESERVATION: PROVIDING FOR

STATUTORY APPROPRIATIONS FOR THE UNINSURED EMPLOYERS' FUND
AND THE SUBSEQUENT INJURY FUND; EXCLUDING FROM THE UNINSURED
EMPLOYER PENALTY THE WAGES PAID TO SPOUSES OF SOLE
PROPRIETORS OR SPOUSES OF PARTNERS; HOLBING-—--€ORPORATE
6PPICERS——-PERSONALLY --bIADLE--POR--PHE--UNENSUREDB--EMPBO¥ER
PENALPY-EP-A-CORPORATE-RBPORT-IS-NOP-PILEPRT-REMOVING--CO8PST
ATPORNREY - -PEES7-ANB~-INEREASED-AWARDI-PROM-APPHIE€APION-PO-FPHE
UNINSURED-EMPLOYERSL-PUNB; PROVIDING FOR A LIEN FOR AN
UNPAID UNINSURED EMPLOYER PENALTY; CLARIFYING THE DEPARTMENT
OF LABOR AND INDUSTRY'S ROLE IN COMPENSATION FOR

DISFIGUREMENT; PROVIDING FOR PAYMENT OF ADMINISTRATIVE COSTS
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OUT OF THE SUBSEQUENT INJURY FUND; CHANGING THE SELF-INSURED
EMPLOYER ANNUAL RENEWAL FROM THE DEPARTMENT'S FISCAL YEAR TO
THE EMPLOYER'S POLICY YEAR; RECOGNIZING THE NATIONAL COUNCIL
ON COMPENSATION INSURANCE AS AN AGENT FOR INSURERS;
PROVIDING FOR BOOK-ENTRY SECURITIES; AUTHORIZING THE

DEPARTMENT TC CONVERT SECURITIES TO CASH AND RELEASE
SECURITIES TO THE MONTANA INSURANCE GCUARANTY ASSOCIATION;
CHANGING THE ASSESSMENT PERIOD FOR THE SELF-INSURERS
GUARANTY FUND; CLARIFYING THE DEPARTMENT'S ROLE IN PAYMENT
OF NONDISABLING OCCUPATIONAL DISEASE BENEFITS; PROVIDING FOR
PAYMENT OF EXAMINATION COSTS BY THE REQUESTOR WHEN
OCCUPATIONAL DISEASE CAUSES DEATH; PROVIDING A TIME LIMIT TO
APPEAL AN UNINSURED EMPLOYERS' FUND BENEFIT ISSUE TO
MEDIATION;

PROVIDING FOR FHE-——-ADMEINISPRAPEIGN--—~AND

EERFIPICAYION——OP--ADJBSPERS SPECIFIC CLAIMS EXPENDITURES

CODES; AMENDING SECTIONS 17-7-502, 39—71-116. 39-71-201,
39-71-304, 39-71-401, 39-71-503, 39-73-5047---39-73:-5854
39-71-506, 39-71-708, 39-71-902, 39-71-907, 39-71-2104,
39-71-2106, 39-71-2204, 39-71-2205, 39-71-2206, 39-71-2615,
39-72-405, AND 39-72~608, MCA; ANP REPEALING SECTIONS

39-71-2109 AND 39-71-2207, MCA; AND PROVIDING AN EFFECTIVE

DATE. "™
BE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTANA ;
Section 1. section 39-71-116, MCA, is amended to read:

-2- HB 287
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®"39-71-116. Definitions. Unless the context otherwise
requires, words and phrases employed in this chapter have
the following meanings:

(1) *“Administer and pay"” includes all actions by the
state fund under the Workers' Compensation Act and the
Occupational Disease Act of Montana necessary to:

(a) the investigation, review, and settlement of
claims;

(b) payment of benefits;

{c) setting of reserves;

(d) furnishing of services and facilities; and

{e) utilization of actuarial, audit., accounting,
vocational rehabilitation, and legal services.

{2) “average weekly wage" means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It is established at the nearest
whole dollar number and must be adopted by the department
prior to July 1 eof each year.

(3) "Beneficiary" means:

(a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury;

{b) an unmarried child under the age of 18 years;

{c) an unmarried child under the age of 22 years who is

a full-time student in an accredited school or is enrolled

-3- HB 287

L' « - - ]

10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24

25

HB 0287/02

in an accredited apptenticéship program;

{d) an invalid child over the age of 1B years who is
dependent upon the decedent for support at the time of
injury;

(e} a parent who is dependent upon the decedent for
support at the time of the injury if no beneficiary, as
defined in subsections {3}{a) through (3)(d)}, exiats; and

(f) a brother or sister under the age of 18 years if
dependent upon the decedent for support at the time of the
injury but only until the age of 1B years and only when no
beneficiary, as defined in subsections (3)(a) through
{3)(e), exists.

(4) "Casual employment” means employment not in the
usual course of trade, business, profession, or occupation
of the employer,

(5) "Child® includes a posthumous child, a dependent
stepchild, and a child legally adopted prior te the injury.

{6} "Construction industry" means the major group of
general cantractors and operative builders, heavy
construction (other than building construction) contractors,
and special trade contractors, listed in major groups 15
through 17 in.the 1987 sStandard Industrial Classification
Manual. The term does not include office workers, design
professionals, salesmen, estimators, or any other related

employment that is not directly involved on a regular basis
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in the provision of physical labor at a construction or
renovation site.

{7) *"Days" means calendar days, unless otherwise
specified.

(8) "“Department" means the department of labor and
industry.

{9) "Fiscal year” means the period of time between July
1 and the succeeding June 30.

(10) "Insurer™ means an employer bound by compensation
plan No. 1, an insurance company transacting business under
compensation plan No. 2, or the state fund under
compensation plan No, 37-er-the--uninsured--empioyersti——-fund
provided-for-in-part-5-of-this-chapter.

{11) "Invalid" means one who is physically or mentally
incapacitated.

{12) "Maximum healing"™ means the status reached when a
worker is as far restored medically as the permanent
character of the work-related injury will permit.

{13) "Order" means any decision, rule, direction,
requirement, or standard of the department or any other
determination arrived at or decision made by the department.

(14) “Payroll*, “annual payroll"™, or "annual payroll for
the preceding year® means the average annual payroll of the
employer for the preceding calendar year or, if the employer

shall not have operated a sufficient or any length of time
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during such calendar year, 12 times the average monthly
payroll for the current year. However, an estimate may be
made by the department for any employer starting in business
if no average payrolls are available. This estimate is to be
adjusted by additional payment by the employer or refund by
the department, as the case may actually be, on December 31
of such current year. An employer's payroll must be computed
by calculating all wages, as defined in 39-71-123, that are
paid by an employer.

(15) "Permanent partial disability”™ means a condition,
after a worker has reached maximum healing, in which a
worker:

(a) has a medically determined physical restriction as
a result of an injury as defined in 39-71-119; and

(b) is able to return to wotk in some capacity but the
physical restriction impairs the worker's ability to work.

(16) “Permanent total disability* means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker has no
reasonable prospect of physically performing regular
employment. Regular employment means work on a recurring
basis performed for remuneration in a trade, business,
profession, or other occupation in this state. Lack of
immediate job openings is not a factor to be considered in

determining if a worker is permanently totally disabled.
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(17) The term "physician® includes "surgeon" and in
either case means one authorized by law to practice his
profession in this state.

(18) The ™“plant of the employer" includes the place of
business of a third person while the employer has access to
or control over such the place of business for the purpese
of carrying on his the employer's usual trade, business, or
occupation.

(19) "Public corporation"” means the state or any county,
municipal corporation, school distriet, c¢ity, city under
commission form of government or special charter, town, or
village.

{20) "Reasonably safe place to work" means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

(21) "Reasonably safe tocls and appliances” are such
tools and appliances as are adapted to and are reasonably
safe for use for the particular purpose for which they are
furnished.

{22) "Temporary service contractor” means any person,
firm, association, or corporation conducting business that
employs individuals directly for the purpose of furnishing
the services of those individuals on a part-time or

temporary basis to others.

7= HB 287
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(23) "Temporary total disability” meana a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing.

{24) "Temporary worker"™ means a worker whose services
are furnished to another on a part-time or temporary basis
to substitute for a permanent employee on leave or to meet
an emergency or short-term workload.

(25) “Year®, unless otherwise specified, means calendar
year.*"

Section 2. section 39-71-201, MCA, ls amended to read:

"39-71-201. Administration fund. (1) a workers'
compensation administration fund is established out of which
all costs of administering the Workers' Compensation ang
Occupational Disease Acts and the various occupaticnal
safety acts the department must administer, with the

exception of the subseqguent injury fund, as provided for in

39-71-907, and the uninsured employers' fund, are to be paid

upen lawful appropriation. The following money collected by
the department must be deposited in the state treasury to
the credit of the workers' compensation administrative fund
and must be used for the administrative expenses of the
department:

(a}) all fees and penalties provided in 19-71-205 and
39-71-304;
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{b) all fees paid for inspection of boilers and
issuance of licenses to operating engineers as required by
law;

{c) all fees paid from an assessment on each plan No. 1
employer, plan No. 2 insurer, and plan No. 3, the state
fund, The assessments must be levied against the preceding
calendar year's gross annual payroll of the plan No. 1
employers and the gross annual direct premiums collected in
Montana on the policies of the plan No. 2 insurers, insuring
employers covered under the chapter, during the preceding
calendar year. However, neo an assessment of the plan No. 1
employer or plan No. 2 insurer may not be less than $200. If

at any ctime during the perser fiscal year a plan No. 1

employer is granted permigsion to self-insure or a plan No.

2 ingurer is authorized to insure emplovers under thisg

chapter, that plan No. 1 employer or plan No. 2 insurer is

subject to assegsment. The assessments must be sufficient to

fund the direct costs identified to the three plans and an
egquitable portion of the indirect costs based on the ratio
of the preceding fiscal year's indirect costs distributed to
the plans, using proper accounting and cost allocation
procedures., Plan No. 3 must be assessed an amount sufficient
to fund the direct costs and an equitable portion of the
indirect costs of regqulating plan No. 3. Other sources of

revenue, including unexpended funds from the preceding
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fiscal year, must be used to reduce the costs before levying

the assessments,

{2) The administration fund must be debited with
expenses incurred by the department in the general
administration of the provisions of this chapter, including
the salaries of its members, officers, and employees and the
travel expenses of the members, officers, and employees, as
provided for in 2-18-501 through 2-18-503, as amended,
incurred while on the business of the department either
within or without the state.

{3} PDisbursements from the administration money must be
made after being approved by the department upon claim
therefor."

Section 3. section 39-71-304, MCA, is amended to read:

®39-71-304. Books, records, and payrolls to be open to
inspection -- penalty for refusal -- subpoenas. (1} The
books, records, and payrolls of an employer pertinent to the
administration of this chapter must always be apen to
inspection by the department or any duly authorized employee
thereof for the purpose of ascertaining the correctness of
the payroll, the number of workers employed, and such other
information as may be necessary for the department and its
management under this chapter. Refusal on the part of an
employer to submit the books, records, and payrolls for such

inspection shall subject the offending employer to a penalty
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not exceeding $500 for each offense, to be collected through
a civil action in the name of the state and paid into the
state treasury.

(2) In addition to the remedy provided in subsection

(1), the department may issue subpoenas and compel testimony

for the production of evidence, including bocks, records,

papers, documents, and other objects as may be necessary and

proper in regard to _any investigation or proceeding under

this chapter. In the case of disobedience of a suhpcena

issued and served or the refusal of a witness to testify ag

to any matter for which the witness may be interrogated in a

proceeding before the department, the department may apply

to a district court for an order to compel compliance with

the subpoena or teatimony. Disobedience of the court's order

constitutes contempt of court.”

Section 4, Section 39-71-401, MCA, is amended to read:
*39-71-401. Emsploysents covered and esployments
exempted. (1) Except as provided in subsection (2), the
Workers' Compensation Act applies to all employers as
defined in 39-71-117 and to all employees as defined in
39-71-118. An employer who has any employee in service under
any appointment or contract of hire, expressed or implied,
oral or written, shall elect to be bound by the provisions

of compensation plan No. 1, 2, or 3, Each employee whose

employer is bound by the Workers' Compensation Act is
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subject to and bound by the compensation plan that has been
elected by the employer.

(2) Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

{a) household and domestic employment;

(b) casual employment as defined in 39-71-116;

{(c) employment of a dependent member of an employer's
family for whom an exemption may be claimed by the employer
under the federal Internal Revenue Code;

(d) employment of sole proprietors or working members
of a partnership, except as provided in subsection (3);

(e) employment of a broker or salesman performing under
a license issued by the board of realty regulation;

(f) employment of a direct seller engaged in the sale
of congumer products, primarily in the customer's home:

(g) employment for which a rule of 1liability for
injury, occupational disease, or death is provided under the
laws of the United States;

(h) employment of any person performing services in
return for aid or sustenance only, except employment of a
volunteer under 67-2-105:

(i) employment with any railroad engaged in interstate

commerce, except that railroad construction work is included
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in and subject to the provisions of this chapter:;

{j) employment as an official, including- a timer,
referee, or Jjudge, at a school amateur athletic event,
unless the person is otherwise employed by a school
district;

{k) any person performing services as a newspaper
carrier or free-lance correspondent if the person performing
the services or a parent or guardian of the person
performing the services in the c¢ase of a wminor has
acknowledged in writing that the person performing the
services and the services are not covered. As used in this
gubsection, “free-lance correspondent" is a person who
submits articles or photographs for publication and is paid
by the article or by the photograph. As used in this
subsection, “newspaper carrier“:

{i) is a peraon who provides a newspaper with the
service of delivering newspapers singly or in bundles; but

(ii) does not include an employee o©f the paper who,
incidentally to his the employee's main duties, carries or
delivers papers.

{1) cosmetologist's services and barber's services as
defined in 39-51-204(1}(1l)=;

(m) a person who is employed by an enrolled tribal

member and who operates solely within the exterior
boundaries of an indian reservation,
=13~ HB 287
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{3) (a) A sole proprietor or a working member of a

partnership who hoida-himseif-out represents to be er THE

PUBLIC THAT THE PERSON considera-himseif is considered an
independent contractor shall elect to be bound personally
and individually by the provisions of compensation plan No.
1, 2, or 37 but he may apply to the department for an a
personal AN exemption from the Workers' Compensation Act fer
himself,

(b} The applicatiocn must be made in accordance with the
rules adopted by the department. The department may deny the
application only if it determines that the applicant is not

an independent contractor.
{c) When an application is approved by the department,

it is conclugsive as to the status of an independent

contractor and precludes the applicant from obtaining

benefits under this chapter.

(d) When an election of an exemption is approved by the

department, the election remains effective and the

independent contractor retains his the status as an

independent contractor until he the independent contractor

notifies the department of any change in his status and
provides a description of his present work status.

(e) If the department denies the application for
exemption, the applicant may contest the denial by

petitioning for review of the decision by an appeals referee

-14- HB 287
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in the manner provided for in 39-51-1109. An applicant
dissatisfied with the decision of the appeals referee may
appeal the decision in accordance with the procedure
established in 39-51-2403 and 39-51-2404,

(4) (a) A private corporation shall provide coverage
for its officers and other employees under the provisions of
compensation plan No. 1, 2, or 3, However, pursuant to rules
the department promulgates and subject in all cases to
approval by the department, an officer of a private
corporation may elect not to be bound as an employee under
this chapter by giving a written notice, on a form provided
by the department, served in the following manner:

(i) if the employer has elected to be bound by the
provisions of compensation plan No, 1, by delivering the
notice to the board of directors of the employer and to the
department; or

(ii) if the employer has elected to be bound by the
provisions of compensation plan No. 2 or 3, by delivering
the notice to the board of directors of the employer, to the
department, and to the insurer.

tby If the employer changes plans or insurers, the

officer's previous election ia not effective and the officer

shall again serve notice as provided if he the officer

elects not to be bound.

{c) The appointment or election of an employee as an
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officer of a corporation for the purpose of excluding the
employee from coverage under this chapter does not entitle
the officer to elect not to be bound as an employee under
this chapter. In any case, the officer shall sign the notice
required by subsection {4)(a) under ocath or affirmationy and
he is subject to the penalties for false swearing under
45-7-202 if he the officer falsifies the notice.

{5) Each employer shall past a sign in the workplace at
the locations where notices to employees are normally
posted, informing embloyees about the employer's current
provision of compensation insurance. A workplace is any
location where an employee performs any work-related act in
the course of employment, regardless of whether the location
is temporary or permanent, and includes the place of

bysiness or property of a third person while the employer

has access to or control over the place of business or

property for the purpose of carrying on his the employer's
usual trade, business, or occupation, The sign must be
provided by the department, distributed through insurers or
directly by the department, and posted by employers in
accordance with rules adopted by the department. An employer
who purposely or knowingly fails to post a sign as provided
in this subsection is subject to a §50 fine for each

citation.™

Section 5. section 39-71-503, MCA, is amended to read:
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=39-71-503. Administration of fund —-- appropriation.

(1) The department shall administer the fund and shall pay
all proper benefits to injured employees of wuninsured
employers.

{2} Surpluses and reserves shait may not be kept for
the fund. The department shall make such payments as it
considers appropriate as funds become available from time to
time. The payment of weekly disability benefits takes
preference over the payment of medical benefits. No lump-sum
payments of future projected benefits, including impairment
awards, may be made from the fund. The poard of investments
shall invest the moneys money of the fund. The cost of
administration of the fund sha}l must be paid out of the
money in the fund.

{3) The amounts necessary for the administration-and

payment of benefits from this fund are gtatutorily

appropriated, as provided in 17-7-502, from this fund.”

Section-6-—Section-39-72—5047-MeA;-is-amended-to-read:—-
139-33-5047--Punding--of--fund--——--- option—for-agreement

betweecn-deparement-and--injured--emptoyee —-—-1iabitiby-—of

eerpersee--officefs:—-!he--fnnd——is«-Ennded—in-the-éeiiewing

manner<T

fi1-—The-—depurtnent——mny—-require—-thae—-the-—uninsured

' empioyer-pay—to—the—fund-a-penaity-af—eéeher——up-—to——doubie

the—-premium--ameunt——the--empioyer--'euid-—have—paid-en-the
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payroli-of-the-employeris——workers--in--this--seate--tf--the
empioyer—--had--been-enroitied-with-compensation-pian-Nos-3-o2

$2607-whichever—-is-—greaters In——determining--tha--penateyy

wages--paid--to--~spouses—-of--soie-proprictors-or-spouses-af

partnera-must-be-exciudeds iIn-determining-the-premium-amount

for-the-cateuntation-of-the-penaity——under--this-—-subsectiony
the--department-shalii-make-—an-assessment-on-how—much-premiem
wounid-have-been-paid-on-the-empioyeris-past--3-year--payroil
for--periods--within--the—-3--years——-when—-the--employer-was
uninsured-—-An-assesament—for-payroti-patd-by--the-——uninsured
ewpioyer--for--any--time—-prior--to-duty-17-1977y-may-not-be
nadex

t2)--tay-The-fund-shaii must receive-from—-—an-—uninsured
empioyer——an-amount-equai-tea-aii-benefits-paid-or—-te-pe-paid
from-the-fund--to--an--injured--emptoyee—-of--the--uninanred
empieyer--—Howeverj-the—uninsured-empieyeris-tiabititty-under
this-subsection—{23¢ia)-may-not-exceed-3567000~

tb}--Phe-—-doltar-—-timitation--doeas--not--appiy-———te-—-an
uninsured-emptoyeris-tiability-to-an-injnred-empioyee—or-the
enployeeis-beneficiariens-under-39-71-569-0r-39-32+-5356+

+3i—-?he———depertnent—-mny——deternine-—that—-the--SivOBG
assessments-that-are-charged-against-an—insurer—in-each-case
of-an-induseriat-death-under-39-73-902¢1y-ahaitt muat be-paid
to-the-gninsured-empioyerasi-fund-rather-than-the--subsequent

tnjury-funds
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t+43-—Fhe-departrent-may-enter-into-an-ageeenent-with-the
indured-—enpioyes—-or-the-empioyeeis-bencficraries-to-asaign
to-the-employee-or-the—beneficiaries—-aii-——or--paret——-of--the
funds-received-by-the-department—from-the-uninsured-empioyer
purauant-to-subsection-{2}tars

+5}--When--g--ecasporation-subjece-te-Pitie—-35-has—Ffaiied

to—fite-nn—annuai-report-with—-the-—secretary-—of--state——as

required——by--iawy-the-department—shaii-hoid-the-corporation

officers-jointiy-and--severpiiy--iiabie—-for——gny--uninaured

empleyer——penaities--er--ctaim—-costa--due-for-the-perieod—in

which—the-corparation—is-delinguent——in--£iting--the——annual

reportr-—¥f-—the--annual-repert—is—£ited-after-the-specified

times-the-officers-may-net—be-hetd~iiabte-for-the——uninsured

enployer—-penatties--er——ciaim--costs--that-accrne-nfter—the

report-ta—-Ffiltedst

Section7.-—Section—39-71~5857-MEAT-ts-amended-to-readt—-
835-33-56857~-Appiticabiltity——of-—-other—~-previsions-—-of
enapter--to——fund --—iimitations:-Ati-appropriate-proviaions
in-the-Warkeral-Eompensation-Act-appty-te-the--fund--in--the
sape--manner——-as——they-appiy-to-compensation-pians-Nes—1iy-27

and-3ry—except-that-the-workersi-compensation-judge-may——not

de—the—-foilowings

gi1--auueas-*eests-—and—~attornez—-feear--as-provided—in

39-73-6¢iy-against—the-uninsured-empicyersi-funds-or

fij:-assean-an—inerease-in-auntd—éor-unreasenabie—-deiaz
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or--refusai--to——-payr-as-provided-in-39-71-2967y-againse-the

uninsured-employersi-£fund-*

Section 6. Section 39-71-506, MCA, is amended to read:
"39-71-506. €Eoitlection--of--payments-——-frem-—-aninsured

empioyer—-~by-—-suie¢ Lien for payment of unpaid penalties and

claims -- levy and execution. (1) If, wupon demand of the

department, an uninsured employer refuses to make the
payments to the fund that are provided for in subsections
{1) and (2) of 39-71-504, the sums-may-be-coltiected--by--the

department-through-snit unpaid penalties and claims have the

effect of a judgment against the employer at the time the

payments become due. The department may issue a certificate

setting forth the amcunt of payment due and direct the clerk

of the district court of any county in the state to enter

the certificate as a judgment on the docket pursuant to

25-9-301. From the time the judgment is docketed, it becomes

a4 lien upon all real and perscnal property of the employer.

After satisfving any due process requirements, the

department may enforce the judgment at any time within 10

years of creation of the lien.

{2) The lien provided for in subsection {1) is not

valid against any third party owning an interest in the real

or personal property subject to the lien if:

(a)} the third party interest is recorded prior to the

entrance of the certificate as a judgment; and
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{b) the third wparty receives from the most recent

grantor of the interest a signed affidavit stating that any

penalties and claims relating to the property have been

paid.

{3} The department may settle through compromise with
an uninsured employer the amount due the fund under
39-71-504."

Section 7. Section 39-71-708, MCA, is amended to read:

*39-71-708. Compensation for disfiqurement. (1) %Phe
department—-may--award--proper——-and--equitabie--benefits—for

Injured workers who suffer serious face, head, or neck

disfigurementy may be entitled to benefits not to exceed

$2,900, in addition to benefits payable under 39-71-703.

(2) Ne A payment under this section shai} may not be in
liew of the separate benefit of medical and hospital
services or of any benefits paid under 39-71-701 for
temporary total disability.”

Section 8. Section 39-71-902, MCA, is amended to read:

"39-71-902. Fund to receive payment from insurer for
each death under chapter — assessment of insurers, (1) In
every case of the death of an employee under this chapter,
the insurer shall pay to the fund the sum of $1,000. In
addition, the department may asseas every insurer an amount
not to exceed 5% of the compensation paid in Montana in the

preceding fiscal year. The assessment must be transmitted
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annually to the subsequent injury fund by the employer or

insurer. The cost of administration of the fund must be paid

out of money in the fund.

(2) When, in the judgment of the department, the amount
of money in the subsequent injury fund is such that there is
a surplus above and beyond projected 1liabilities and

administrative costs, the department may at its discretion

suapend or reduce further collection of assessments for a
period of time determined by the department.”
Section 9. section 39-71-907, MCA, is amended to read:
“39-71-907. Certified vocationally handicapped person
to be compensated for injury as provided by chapter —

ingurer liability for compensation limited -- appropriation.

{1) R person certified as vocationally handicapped who
receives a personal injury arising out of and in the course
of his employment and resulting in death or disability must
be paid compensation in the manner and to the extent
provided in this chapter or, in case of his death resulting
from such injury, the compensation must be paid to his the
person's beneficiaries or dependents. The liability of the
insurer for payment of medical and burial benefits as
provided 1in this chapter is 1limited to those benefits
arising from services rendered during the period of 104
weeks after the date of injury, The liability of the insurer

for payment of benefits as provided in this chapter is
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limited to 104 weeks of compensation benefits actually paid.
Thereafter, all compensation and the cost of all medical
care and burial is the liability of the fund.

(2) The amounts necessary for the administration-and

payment of benefits from this fund are statutorily

appropriated, as provided in section 17-7-502, from this

fund.*

Section 10. section 39-71-2104, MCA, is amended to
read:

"39-71-2104. Renewal of application. Bvery An employer,
g0 leng as he that employer continues in his emplioyment TO
EMPLOY and se--tong--as-—-he continuea to be bound by
compensation plan No. 1, shally-at-ieast-36-days-before--the
expiration--ef--each—-£fiscal--yeary annually renew his the
application to be permitted to continue to make such
payments as-aforesaid directly to his employees for the next
enantng-£iscal yearry-and-under-iike-circumstances—-as-—-these
mentioned--for--the--granting--of-—such-permission-upen-sach
firat--appiicationy. the The department may, with the
concurrence of the Montana self-insurers guaranty Ffund,
renew the same application from year tc year. The annual

renewval application must be in the form, for the period, and

subject to the time limits prescribed by the department.”

Section 11. section 39-71-2106, MCA, is amended to

read:;
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®39-71-2106. Requiring security of employer. (1) (a)
The department may require any employer who elects to be
bound by compensation plan No. 1 to provide a security
deposit in accordance with rules adopted by the department,

All mecurities of the United States treasury must be usmed-as

a-seeurity-deposie in book-entry form. Except as provided in

subsection (1)(b}, the security deposit may be a surety
bond, government bond, certificate of deposit, or letter of
credit approved by the department and must be the greater
of:

(i) $250,000; or

{ii} an average of the workers' compensation liabilities
incurred by the employer in Montana for the past 3 calendar
years,

(b) The department may, in accordance with rules
adopted by the department, require a larger deposit as
additional evidence of solvency and financial ability to pay
the liabilities provided by this chapter.

(2) (a) The department shall require an employer to
give security in addition to the security described in
subsection (1} if:

(i) the department dJetermines that the employer is
insolvent--or lacks the financial ability to pay the
compensation that is required EXPECTED under this chapter

and that is chargeable to the employer during the £iscei
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year to be covered by the permission provided for in
39-71-2103; or

{ii) the employer is an--asseciaktiony—-corporationy——er
organtzatien a group of individual employers seeking
permission to operate under compensation plan No. 1.

(b) The additional security regquired in subsection
{(2){a) must be an amount that the department finds
reasonable and necessary to meet all liabilities that the
employer may accrue under this chapter during the fiscal
year.

{3) {a) The security provided for in subsection (2)
must be deposited with the department and-meay-be--either--an
eatimated--percent—-of-—-the-empioyeris—tase-preceding-annaat
payroti-or-a-percent-cf-the-estabiished-amount--of--his the
empleyeris annuai-payroii-for-the-fiscai-year. The security
may consist of:

(i) a bond er—-undertaking executed to the depaftnent in
the amount to be fixed by it with twe--or--more--sufficient
sureeies A SURETY, which undertaking must be conditioned
that the employer will pay or cause to be paid to his
employees all sums and amounts for which the employer
becomes liable under the terms of this chapter during the
fxseat year; or

{ii) any state, county, municipal, or school district

bonds or the bondas or evidence of indebtedness of any
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individuals or corporations that the department considers

solvent; OR

1III) QTHER SECURITY DEPOSITS ALLOWED IN SUBSECTION
(1){a).

(b) Every deposit -and the character and amount of the

securities must at all times be subject to approval,
revision, or change by the department as it may reguire.

{c) Upon proof of the final payment of the liabilitcy
for which the securities are given, the securities or any
remainder of the securities must be returned to the
depositor.

{4} The department is 1liable for the value and
safekeepin§ of all deposits or securities and shall, at any
time, upon demand of a bondsman or the depositor, account

for the deposits or securities and the earnings of the

deposits or securities.”

Section 12. section 39-71-2204, MCA, is amended to

read:
®39-71-2204. Insurer to submit notice of coverage
within thirty days -- penalty for failure. (1) The insurer

shall, within 30 days after the issuance of the pPolicy of
workers' compensation insurance, submit tc the department
the notice of coverage stating the effective date of the
policy insuring the employer and such other information as

may be required by the department.
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{2} The department may:

{a) recognize the national c¢council on compensation

insurance as an agent for authorized workers' compensation

insurers in Montana; and

(b) under terms and conditions acceptable to the

department, accept notice of c¢overage received from the

national council on compensation insurance as the insurer's

notice of coverage.

t23(3) The department may, in its discretion, assess a
penalty of no more than $200 against an insurer which that
as a general business practice does not comply with the
30-day notice requirement as set forth in subsection (1) of
this-section."”

Section 13. Section 39-71-2205, MCA, is amended to
read:

“39-71-2205. Policy in effect until canceled or
replaced — twenty-day notification of cancellation required
-- penalty. (1) The policy remains in effect until canceled,
and cancellation may take effect only by written notice to
the named insured and to the department at least 20 days
prior to the date of cancellation. However, the policy
terminates on the effective date of a replacement or
aucceeding workers' compensation insurance policy issued to
the insured. Nothing in this asection prevents an insurer

from canceling a policy of workers' compensation insurance
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before a replacement policy is issued to the insured,

{2) The department may:

{a) recognize the national council on  compensation

insurance as an agent for authorized workers' compensation

insurers in Montana; and

(b) under terms and conditions acceptable to the

department, accept notice of cancellation received from the

national council on compensation insurance as the insurer's

notice of cancellation.

t2¥(3) (a) The department may assess a penalty of up to
$200 against an ingurer that does not comply with the notice
requirement in subsection (1}).

(b) An insurer may contest the penalty assessment in a
hearing conducted according to department rules."®

Section 14. section 39-71-2206, MCA, is amended to
read:

"39-71-2206. Deposits by insurer with department to
guarantee payment of liability. (1) (a) Before issuance of
any policy by an insurer as herein authorized, the insurer
must shall deposit with the department bonds book-entry
Securities of the United States or the state of Montana or
of any school district, county, city, or town in the sState
of Montana or a corporate surety bond made out to and
approved by the department in an amount not less than

$25,000 or more than $200,000, as the department may
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determine.

{b) If any insurer fails to- discharge any liability
after the amount thereof is determined by the department and
within the time 1limited by the department, the department
shall convert the bonds or sueh any part thereof as is
necessary into cash and from the proceeds liquidate sumeh the
liability, and thereafter the insurer must shall make an
additional deposit to meet any deficiency caused thereby. It
is intended to give the department the discretion in the
matter of whether an insurer has failed to discharge any
liability.

{c} If any insurer fails to replace a canceling,

terminating, or maturing security within the time 1limit

established by the department, the department shall protect

the security deponit by converting the canceling,

terminating, or maturing security into cash and shall

maintain the depesit until a replacement security acceptable

to the department is deposited,
{2) Within 30 days of the happening of an accident

where death or the nature of the ilnjury renders the amount
of future payments certain or reasonably certain, the
insurer shall make a deposit, as herein defined, with the
department for the protection and guarantee of the payment
of sauech the 1liability in sueh a sum as the department may

direct. However, if the department considers the amount on
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deposit by the insurer under the provisions of subsection
(1) of-chis-secetion sufficient to cover all liabilities aof
the insurer, then no further deposit may be required.

(3} Any deposit made under the provisions of
compensation plan No. 2 must be held in trust by the
department as security for the payment of the liability for
which the deposit was made. Sueh The deposit may be reduced
from time to time with the permission of the department as
the payment of the liability of the insurer may reduce the
amount required to be on deposit. Sueh The deposit may he
changed or renewed when desired by the depositor by
withdrawing the same or any part thereof and substituting
other deposits therefor. Upon precf of the final payment of
the 1liability for which suen the deposit was made, any
deposit remaining must be returned to the depositor. All
earnings made by sueh the deposit must first be applied upon
any liability of the depositors, and if no such liability
exists, then sueh the earnings must upon demand be delivered
to such the depositor. The department and its bondsmen are
liable for the value and safekeeping of sueh the deposit and
shall at any time, upon demand of a depositor, account for

the same and the earnings thereof.

{4) In the event of an insolvency of a plan  No. 2

insurer, the department may, at its discretion, release part

or all of the deposit held to the Montana insurance guaranty
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agsociation for payment of the insurer's Montana workers'

compensation claims if;

{a) the insurer has been determined to be insoclvent by

a_ court of competent jurisdiction or bankruptcy proceedings

have been instituted by or against it;

{b) the insurer is wunable to pay its workers'
compensation claims; and
{c} the insurer's Montana workers' compensation

liabilities have become the responsibility of the Montana

insurance guaranty association.*

Section 15. sgection 39-71-2615, MCA, is amended to
read:

*39-71-2615. 1Initial fee -—- assessment. (1) A private
self-insurer shall pay to the fund an initial fee of $1,000
upon becoming a member., Thereafter, a member's financial
obligation to the fund must be established by assessment as
provided in subsection (2).

{2) The Eund may assess each of its members a pro rata
share of the amount necessary to carry out the purposes of
this part. However, the total annual assessments in any
calendar year may not exceed 5% of the indemnity
compensation paid by each member during the previous
calendar year. Funds obtained by assessment pursuant to this
subsection may be used only for the purpeses cof this part.

(3) A former member ig liable for assessments made by
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the fund for 3 years following the date the member's status
as a private sgelf-insurer is terminated, whether the
termination is by action of the private self-insurer or the
department. A former member's assessment must be based on

the i2-manth-pertod compensation paid during the peiiey LAST

APPROVAL year immediately preceding the member's termination
of its status as a private self-insurer,

(4) The board shall certify to the department the
collection and receipt of assessments, noting any
delinguencies. The board shall take appropriate action to

collect a delinguent assessment.,"

Section 16. section 39-72-405, MCA, is amended to read:
"39-72-405. General limitations on payment of
compensation. (1) Compensation may not be paid when the last
day of the injurious exposure of the employee to the hazard
of the occupational disease has occurred prior to July 1,
1959.

{2) When any an employee in employment on or after
January 1, 1959, because he the employee has an occupational
disease incurred in and caused by such the employment which
that is not yet disabling, is discharged or transferred from
the employment in which he the employee is engaged or when
he the employee ceases hés employment and it is in fact, as

determined by the medical panel, inadvisable for hiém the

employee on account of a nondisabling occupational disease
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te continue in employment and he the employee suffers wage
loss by reason of the discharge, transfer, or cessation, the
department-——may--atlow-compensation-on-account-thereof-as-+¢

considers-justy compensation may be paid, not exceeding

$10,000, by an agreement between the insurer and the

claimant. If the parties fail to reach an agreement, the

mediation procedures in TITLE 39, CHAPTER 71, part 24, of

this-chapter must be fcllowed."

Section 17. section 39-72-60B, MCA, is amended to read:

“39-72-608. Payment of medical examination, report, and
autopsy expenses. The expense of the first medical
examination and report as provided in 39-72-602 must be
borne by the insurer. The expense of a reexamination and
panel report must be borne by the dissatisfied party
requesting the reexamination. The expense of the periodic
medical examinations and reports, as prcvided in 39-72-607,
must be borne by the party requesting the periocdic medical
examination. The expense of the autopsy, as provided for in
33-72-606, must be borne by the party requesting the

autopsy. When the occupational disease causes death, the

expense of any examinations and reports, as provided in

39-72-605, must be borne by the party requesting the

examination."

Section 18. Section 17-7-502, MCA, is amended to read:

*17-7-502. Statutory appropriations -- definition -—-
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requisites for wvalidity. (1) A statutory appropriatien is an
appropriation made by permanent law that authorizes spending
by a state agency without the need for a biennial
legislative appropriation or budget amendment.

(2) Except as provided in subsection (4), to be
effective, a statutory appropriation must comply with both
of the following provisions:

{(a) The law containing the statutory authority must be
listed in subsection {3).

{b) The law or portion of the law making a statutory
appropriation must specifically state that a statutory
appropriation is made as provided in this section.

(3} The following laws are the only laws containing
statutory appropriations: 2-9-202; 2-17-105; 2-18-812;
10-3-203; 10-3-312; 10-3-314; 10-4-301; 13-37-304; 15-1-111;

15-23-706; 15-25-123; 15-31-702; 15-36-112; 15-37-117;

15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411;

17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-409;
17-7-304; 19-5-404; 19-6-709; 19-B-504; 19-9-702; 19-9-1007;

19-10-205; 19-10-305; 19-10-506; 19-11-512; 19-11-513;
19-11-606; 19-12-301; 19-13-604; 19-15-101; 20-4-109;
20-6-406; 20-8-111; 20-9-361; 20-26-1503; 22~3-811;

23-5-136; 23-5-306; 23-5-409; 23-5-610; 23-5-612; 23-5-631;

23-7-301; 23-7-402; 27-12-206; 37-43-204; 37-51-501;

39-71-503; 39-71-907; 39-71-2504; 44-12-206; 44-13-102;
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53-6-150; 53-24-206; 61-5-121; 67-3-205; 75-1-1101;
75-5-507; 75-5-1108; 75-11-313; 76-12-123; 77-1-808;
8§0-2-103; 80-11-310; 82-11-136; B2-11-161; 85-1-220;

90-3-301; 90-4-215; 90-6-331; 90-7-220; and 90-9-306.

{4) There is a statutory appropriation to pay the
principal, interest, premiums, and costs of issuing, paying,
and securing all bonds, notes, or other cobligations, as due,
that have been authorized and issued pursuant to the laws of
Montana. Agencies that have entered into agreements
authorized by the 1laws of Montana to pay the state
treasurer, for deposit in accordance with 17-2-101 through
17-2-107, as determined by the state treasurer, an amount
sufficient to pay the principal and interest as due on the
bonds or notes have statutory appropriation authority for
the payments. (In subsection (3): pursuant to sec. 7, Ch.
567, L. 1991, the inclusion of 19-6-709 terminates upon
death of last recipient eligible for supplemental benefit:
and pursuant to sec. 18, Ch. 748, L. 1991, the inclusion of
22-3-811 terminates June 30, 1993.)"

NEW SECTION. Section 19. Time limit to appeal. A
dispute concerning uninsured employers' fund benefits must
be appealed to mediation within 90 days from the date of the

determination or the determination is considered final.

NEW-SBETPION; —-Section22-—-Administration-cf-—-adjusterss—-

t13--An--insurer—--shaii-conduct-adainistracion-of-ita-claims
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adjusting-services-threugh-a--person--knowicdgeabie—-in--the
application——--of---~Montana---workersi-—-compansation-——-and
eceupationat--disease--itaw——-and--administrative-~sultes-——Fhe
perscn-retained-or-empioyed-as-an--adjuster--by--an--insurer
must-be-abie-to-demonstrateyr-in-a-manner-satisfacecory-to-+he
departmenty-—a--thorough--knowiedge-of -workersi-cempensation
and-occupaticnai-disease—taw-and-administrative—ruiess
t2}——an-insurer-shaii-designate-at--ieast--one-—-adjuster
who--has--the-authority-and~abiiity-to-pay-compensatien—when
due—and-whe-has-the-authority-to-settie-ctainsx
¢3}——TFhe--departmenty--in--cooperation--with—--the--state
auditory-may-reguinte-and--certify—-adjusters—-for--warkerss

ecompensation—-adjustings

NEW SECTION. SECTION 20. SPECIFIC CLAIMS EXPENDITURES

CODES. THE STATE FUND SEALL ACCOUNT FOR DIFFERENT KINDS OF

CLAIMS AND ADMINISTRATIVE EXPENSES SEPARATELY. PAYMENTS MADE

TO CLAIMANTS AND TEEIR DESIGNATED HEALTH CARE PROVIDERS MUST

BE __ACCOUNTED FOR SEPARATELY FROM PAYMENTS TO PROVIDERS AND

VENDORS OF SERVICES HIRED BY THE STATE FUND. THE STATE FUND

SHALL SPECIFICALLY ACCOUNT FOR THE FOLLOWING COSTS

SEPARATELY :

{1} PAYMENTS TO HEALTH CARE PROVIDERS FOR INDEPENDENT

MEDICAL EVALUATIONS OR OTHER SERVICES PROVIDED AT THE
REQUEST OF THE STATE FUND;

{2) PAYMENTS TO MEDICAL PANELS;
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{(3) PAYMENTS TOC REHABILITATICN PROVIDERS FOR SERVICES

PERFORMED AT THE REQUEST OF THE STATE FUND;

{4) PAYMENTS MADE FOR RETRAINING OR ON-THE-JOB TRAINING

PROGRAMS AND OTHER REHABILITATION PAYMENTS MADE TO INJURED

WORKERS ;

(5) PAYMENTS MADE IN-HOUSE OR FOR CONTRACTED LEGAL

COUNSEL; AND

{6} PAYMENTS TO PRIVATE INVESTIGATORS AND OTHER SERVICE

PROVIDERS MADE IN CONNECTION WITH FRAUD INVESTIGATION.

NEW SECTION. Section 21. Repealer. Sections 39-71-2109
and 39-71-2207, MCA, are repealed.

NEW SECTION. Section 22. codification imstruction.
{Sections 2%-and-22 19 AND 20) are intended to be codified
as an integral part of Title 39, chapter 71, and the
provisions of Title 39, chapter 71, apply to [sections 2%

and-22 19 AND 20].

NEW SECTION. SECTION 23. EFPECTIVE DATE. [THIS ACT] IS

EFFECTIVE JULY 1, 1993.

-End-
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HOUSE BILL NO, 287
INTRODUCED BY WISEMAN, HIBBARD, BENEDICT,
COCCHIARELLA, SQUIRES
BY REQUEST OF THE DEPARTMENT OF

LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING THE
WORKERS'®' COMPENSATION ACT AND THE OCCUPATIONAL DISEASE ACT
OF MONTANA; DELETING THE UNINSURED EMPLOYERS' FUND FROM THE
DEFINITION OF "INSURER"; CLARIFYING WHO IS SUBJECT TO
ADMINISTRATIVE ASSESSMENT; ALLOWING ISSUANCE OF SUBPOENAS;
EXEMPTING FROM WORKERS' COMPENSATION A PERSON WHO IS
EMPLOYED BY AN ENROLLED TRIBAL MEMBER AND WHO OPERATES
WITHIN THE BOUNDARIES OF A RESERVATION; PROVIDING FOR
STATUTORY APPROPRIATIONS FOR THE UNINSURED EMPLOYERS' FUND
AND THE SUBSEQUENT INJURY FUND; EXCLUDING FROM THE UNINSURED

EMPLOYER PENALTY THE WAGES PAID TO SPOUSES OF SOLE

PROPRIETORS OR SPOUSES OF PARTNERS; HObBiNG-—--CORPORATR

OPPIEBRS---PERSONALLY -~bhIABLB--FOR--THE--UNINBURED--BMPHOY¥HR
PBNALTY -1 P-A~-CORPORATE-REPORT- $5-NO?-PILED T -REMOVING--CO68%8Y
APTORNBY - -PBESy-~AND- INCREASHB-AWARPS-PROM-APPLICATION-TO-THE
UNINSURBD-BMPLO¥BRSL-PUND+ PROVIDING POR A LIEN POR AN
UNPAID UNINSURED EMPLOYER PENALTY; CLARIFPYING THE DEPARTMENT
oF LABOR AND INDUSTRY'S ROLE IN COMPENSATION FOR

DISFIGUREMENT; PROVIDING FOR PAYMENT OFP ADMINISTRATIVE COSTS
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QUT OF THE SUBSEQUENT INJURY FIIND; CHANGING THE SELF-INSURED
EMPLOYER ANNUAL RENEWAL FROM THE DEPARTMENT'S FISCAL YEAR TO
THE EMPLOYER'S POLICY YEAR; RECOGNIZING THE NATIONAL COUNCIL
ON COMPENSATION INSURANCE AS AN AGENT FOR INSURERS;
PROVIDING For BOOK-ENTRY SECURITIES;: AUTHORIZING THE
DEPARTMENT TO CONVERT SECURITIES TO CASH AND RELEASE
SECURITIES TO THE MONTANA INSURANCE GUARANTY ASSCCIATION;
CHANGING THE ASSESSMENT PERIOD FOR THE SELF-INSURERS
GUARANTY FUND; CLARIFYING THE DEPARTMENT'S ROLE IN PAYMENT
OF NONDISABLING OCCUPATIONAL DISEASE BENEFITS; PROVIDING POR
PAYMENT OF ' EXAMINATION COSTS BY THE REQUESTOR WHEN
OCCUPATIONAL DISEASE CAUSES DEATH; PROVIDING A TIME LIMIT TO
APPEAL AN UNINSURED EMPLOYERS' FUND BENEFIT ISSUE TO
MEDIATION;

PROVIDING FOR PHB----ABMINISPRAFION-——-AND

CBRTIPICAYION--OP--ABJUSPHRS SPECIFIC CLAIMS EXPENDITURES

CODES; AMENDING SECTIONS 17-7-502, 39-71-116, 39-71-201,
39-71-304, 239-71-401, 39-71-503,
39-71-506,

39-F2-504y---39-31-585
39-71-708, 39-71-902, 39-71-907, 39-71-2104,

THERE ARE NO CHANGES IN THIS BILL
AND WILL NOT -BE REPRINTED. PLEASE
REFER TO YELLOW COPY FOR COMPLETE TEXT.
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SENATE STANDING COMMITTEE REPORT

Page 1 of 1
March 19, 1993

MR. PRESIDENT:

We, your committee on Labor and Employment Relations having had
under consideration House Bill No. 287 (first reading copy --
blue), respectfully report that House Bill No. 287 be amended as
follows and as so amended be concurred in.

Signed: %{_ VI

Senator Thomas E. "Tom" Towe, Chair

That such amendments read:

1. Title, page 2, lines 14 through 16.
Following: "MEDIATION;™ on.line 14
Strike: remainder of line 14 through "CODES;" on line 16

2. Page 20, line 12.

Strike: "The"

Insert: "After the due process requirements of 39-71-2401(2) and
(3) are satisfied, the"

3. Page 20, line 17.
Following: "real"
Strike: "and personal”

4. Page 20, line 21 through page 21, line 4.
Strike: subsection (2) in its entirety
Renumber: subsequent subsection

5. Page 36, line 14 through page 37, line 9.
Strike: section 20 in its entirety
Renumber: subsequent sections

6. Page 37, line 13.
Strike: "Sections"
Insert: "Section"
Strike: "AND 20"
Strike: "are"
Insert: "is"

7. Page 37, lines 15 and 16.
Strike: "sections" on line 15

Insert: "section"
Strike: "AND 20" on line 16

~END- SENATE
And. Coord. Koahng HB 287

)/ Sec. of Senate Senator €arrying Bill 621240SC.San
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HOUSE BILL NO. 287
INTRODUCED BY WISEMAN, HIBBARD, BENEDICT,
COCCHIARELLA, SQUIRES
BY REQUEST OF THE DEPARTMENT OF

LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
WORKERS' COMPENSATION ACT AND THE OCCUPATIONAL DISEARSE ACT
OF MONTANA; DELETING THE UNINSURED EMPLOYERS' FUND FROM THE
DEFINITION OF "“INSURER"; CLARIFYING WHC IS SUBJECT TO
ADMINISTRATIVE ASSESSMENT; ALLOWING ISSUANCE OF SUBPOENAS;
EXEMPTING FROM WORKERS' COMPENSATION A PERSON WHO IS
EMPLOYED BY AN ENROLLED TRIBAL MEMBER AND WHO OPERATES
WITHIN THE BOUKRDARIES OF A RESERVATION; PROVIDING FOR
STATUTORY APPROPRIATIONS FOR THE UNINSURED EMPLOYERS' FUND
AND THE SUBSEQUENT INJURY FUND; EXCLUDING FROM THE UNINSURED

EMPLOYER PENALTY THE WAGES PAID TO SPOUSES OF SOLE

-PROPRIETORS OR SPOUSES OF PARTNERS; HORDING-—-CORPORATE

OPFPICERS---PERSONABLY--EiABBB--POR—-THE--UNINSURED--EMPLOY¥ER
PENABPY-IP-A-CORPORATE-REPORP-15-NOF-PibED+-REMOVING--E03%2S+
APPORNBY --PRESy-ANP-INEREASED-AWARDBS-PROM-APPLIEATION-PO-PHE
YNINSEREB-EMPLOY¥ERS+-PUNP; PROVIDING FOR A LIEN FOR AN
UNPALID UNINSURED EMPLOYER PENALTY; CLARIFYING THE DEPARTMENT
OF LABOR AND INDUSTRY'S ROLE IN COMPENSATION FOR

DISFIGUREMENT; PROVIDING FOR PAYMENT OF ADMINISTRATIVE COSTS
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OUT OF THE SUBSEQUENT INJURY FUND; CHANGING THE SELF-INSURED
EMPLOYER ANNUAL RENEWAL FROM THE DEPARTMENT'S FISCAL YEAR TO
THE EMPLOYER'S POLICY YEAR; RECOGNIZING THE NATIONAL COUNCIL
ON COMPENSATION INSURANCE AS AN AGENT FOR INSURERS;
PROVIDING FOR BOOK-ENTRY SECURITIES; AUTHORIZING THE
DEFARTMENT TO CONVERT SECURITIES TO CASH AND RELEASE
SECURITIES TO THE MONTANA INSURANCE GUARANTY ASSOCIATION;
CHANGING THE ASSESSMENT PERIOD FOR THE SELF-INSURERS
GUARANTY FUND; CLARIFYING THE DEPARTMENT'S ROLE IN PRAYMENT
OF NONDISABLING OCCUPATIONAL DISEASE BENEFITS; PROVIDING FOR
PAYMENT OF EXAMINATION COSTS BY THE REQUESTOR WHEN
QCCUPATIONAL DISEASE CAUSES DEATH; PROVIDING A TIME LIMIT TO
APPEAL AN DUNINSURED EMPLOYERS' FUND BENEFIT ISSUE TO
MEDIATION; PREGVIBENG---POR PHE-—--ADMINISPRAPION————AND
CERFIPICATION--OP--ABJUSPERS SPEEIPI€--€hAFMG—-EXPENDIPURES

€OBES; AMENDING SECTIONS 17-7-502, 39-71-116, 39-71-201,
39-71~304, 39-71-401, 39-71-503, 39-73-56847---39-332-5857
39-71-506, 39-71-708, 39-71-902, 39-71-907, 39-71-2104,
39-71-2106, 39-71-2204, 39-71-2205, 39-71-2206, 39-71-2615,
39-72-405, AND 39-72-60B, MCA; ANP REPEALING SECTIONS

39-71-2109 AND 39-71-2207, MCA; AND PROVIDING AN EFFECTIVE

DATE. "

BE IT ENACTED BY TEE LEGISLATURE OF THE STATE OF MONTARNA:-:

Section 1. section 39-71-116, MCA, is amended to read:

-2- HB 287
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=39-71-116, Definitions. Unless the context otherwise
requires, words and phrases employed in this chapter have
the following meanings:

(1) "Administer and pay" includes all actions by the
state fund under the Workers' Compensation Act and the
Occupational Disease Act of Montana necessary to:

(a) the investigation, review, and settlement of
claims;

(b) payment of benefits;

(c) setting of reserves:;

(d) furnishing of services and facilities; and

(e) utilization of actuarial, audit, accounting,
vocational rehabilitation, and legal services.

(2) “"Average weekly wage"” means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It 1is established at the nearest
whole dollar number and must be adopted by the department
prior to July 1 of each year.

{3) “Beneficiary™ means:

(a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury;

{b) an unmarried child under the age of 18 years;

(c) an unmarried child under the age of 22 years who is

a full-time student in an accredited school or is enrolled
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in an accredited apprenticeship program;

(d) an invalid child over the age of 1B years who is
dependent upon the decedent for support at the time of
injury;

(e) a parent who is dependent upon the decedent for
support at the time of the injury if no beneficiary. as
defined in subsections (3)(a) through {3)(d), exists; and

(f) a brother or sister under the age of 18 years if
dependent upon the decedent for support at the time of the
injury but only until the age of 1B years and only when no
beneficiary, as defined in subsections (3){a) through
{3}(e), exists,

(4} "Casual employment" means employment not in the
usual course of trade, business, profession, or occupatiaon
of the employer.

(5) "Child" includes a posthumous child, a dependent
stepchild, and a child legally adopted prior to the injury.

{6) *“"Construction industry"” means the major group of
general contractors and operative builders, heavy
construction (other than building construction) contractors,
and special trade contractors, 1listed in major groups 15
through 17 in the 1987 Standard 1Industrial C¢lassification
Manual. The term does not include office workers, design
professionals, salesmen, estimators, or any other related

employment that is not directly involved on a regular basis
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in the provision of physical 1labor at a construction or
renovation site.

{7y "Days" means calendar days, unless otherwise
specified.

(8) "Department" means the department of labor and
industry.

{9) "Fiscal year" means the period of time between July
1 and the succeeding June 30.

{10) "Insurer" means an employer bound by compensation
plan No. 1, an insurance company transacting business under
compensation plan No. 2, or the state fund under
compensation plan No. 37-er-the--uninsured--empioyersi-—-fund
provided-for-in-part-5-ef-thia-chapter,

{11) "Invalid" means one who is physically or mentally
incapacitated.

(12) "Maximum healing"” means the status reached when a
worker is és far restored medically as the permanent
character of the work-related injury will permit.

(13) "Order" means any decision, rule, direction,
requirement, or standard of the department or any other
determination arrived at or decision made by the department.

(14) "Payroll", "annual payrell"™, or "annual payroll for
the preceding year" means the average annual payroll of the
employer for the preceding calendar year or, if the employer

shall not have operated a sufficient or any length of time
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during such calendar year, 12 times the average monthly
payroll for the current year. However, an estimate may be
made by the department for any employer starting in busineas
if no average payrolls are available. This estimate is to be
adjusted by additional payment by the employer or refund by
the department, as the case may actually be, on December 31
of such current year. An employer's payroll must be computed
by calculating all wages, as defined in 39-71-123, that are
paid by an employer.

{15) "Permanent partial disability" means a condition,
after a worker has reached maximum healing, in which a
worker:

(a) has a medically determined physical restriction as
a regult of an injury as defined in 39-71-119; and

(b} is able to return to work in some capacity but the
physical restriction impairs the worker's ability to work.

{16) "Permanent total disability” means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker has no
reasonable prospect of physically performing regular
employment. Regular employment means work on a recurring
basis performed for remuneration in a trade, business,
profession, or other occupation in this state. Lack of
immediate job openings is not a factor to be considered in

determining if a worker is permanently totally disabled.
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{17) The term "physician" includes "surgeon"” and in
either case means one authorized by law to practice his
profession in this state. )

(18) The "plant of the employer" includes the place of
business of a third person while the employer has access to
or control over sweh the place of business for the purpose
of carrying on his the employer's usual trade, business, or
occupation.

{19) “Public corporation” means the state or any county,
municipal corporation, school district, city, city under
commission form of government or special charter, town, or
village.

(20) "Reasonably safe place to work" means that the
place of employment has been made as free from danger to the
1ife or safety of the employee as the nature of the
employment will reasonably permit.

{21} "Reascnably safe tools and appliances" are such
tocls and appliances as are adapted to and are reasonably
safe for use for the particular purpose for which they are
furnished.

{22) “Temporary service contractor” means any person,
firm, association, or corperation conducting business that
employs -individuals directly for the purpose of furnishing
the services of those individuals on a part-time or

temporary basis to others.
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(23) "Temporary total disability"™ means a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing.

(24} "Temporary worker” means a worker whose services
are furnished to another on a part—time or temporary basis
to substitute for a permanent employee on leave or to meet
an emergency or short-term worklead.

(25) "Year", unless otherwise specified, means calendar

year."

Section 2. Section 39-71-201, MCA, is amended to read:

®39-71-201. MAdministration fund. (1) A workers’
compensation administration fund is established out of which
all costs of administering the Workers' Compensation and
Occupational Disease Acts and the various occupational
safety acts the department must administer, with the

exception of the subsequent injury fund, as provided for in

39-71-907, and the uninsured employers' fund, are to be paid

upon lawful appropriation. The following money celiected by
the department must be deposited in the state treasury to
the credit of the workers' compengation administrative fund
and must be used for the administrative expenses of the

department:

{a) all fees and penalties provided in 39-71-205% and
39-71-304;
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{by all fees paid for inspection of boilers and
isauance of ligcenses to operating engineers as required by
law;

{c) all fees paid from an assessment on each plan No. 1
employer, plan No. 2 insurer, and plan No. 3, the state
fund. The assessments must be levied against the preceding
calendar year's gross annual payrell of the plan No. 1
employers and the gross annual direct premiums collected in
Montana on the policies of the plan No. 2 insurers, insuring
employers covered under the chapter, during the preceding
calendar year. However, ne an assessment of the plan No. 1
employer or plan No. 2 insurer may not be less than $200. If

at any time during the wprior fiscal year a plan WNo. 1

employer is granted permission to self-insure or a plan No.

2 insurer is authorized to insure employers under this

chapter, that plan No, 1 employer or plan Na. 2 insurer is

subject to assessment. The assessments must be sufficient to

fund the direct costs identified to the three plans and an
equitable portion of the indirect costs based on the ratio
of the preceding fiscal year's indirect costs distributed to
the plans, using proper accounting and cost allocation
procedures. Plan No. 3 must be assessed an amount sufficient
te fund the direct costs and an equitable portion of the
indirect costs of regulating plan NMo. 3. OQther sources of

revenue, including unexpended funds from the preceding
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fiscal year, must be used to reduce the costs before levying

the assessments.

{2) The administration fund must be debited with

expenses incurred by the department in the general

administration of the provisions of this chapter, including
the salaries of its members, officers, and employees and the

travel expenses of the members, officers, and employees, as

provided for in 2-18-501 through 2-18-503, as amended,
incurred while on the business of the department either

within or without the state.
{3) Disbursements from the administration money must be

made after being approved by the department upon claim

therefor."

Section 3. section 39-71-1304, MCA, is amended to read:
“39-71-304. Books, records, and payrolls to be open to

inspection -- penalty for refusal -- subpoenas. (1) The
books, records, and payrolls of an employer pertinent to the
administration of this chapter must always be open to
inspection by the department or any duly authorized eméloyee

thereof for the purpose of ascertaining the correctness of

the payroll, the number of workers employed, and such other

information as may be necessary for the department and its

management under this chapter. Refusal on the part of ' an
employer to submit the books, records, and payroclls far such

inspection shall subject the offending employer to a penalty

-10- BB 287
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not exceeding $500 for each offense, to be collected through
a c¢ivil action in the name of the state and paid into the
state treasury.

{2) In addition to the remedy provided in subsection

{l), the department may issue subpoenas and compel testimony

for the production of evidence, including books, records,

papers, documents, and other objects as may be necessary and

proper _in regard to any investigation or proceeding under

this chapter. In the case of disobedience of a subpoena

issued and served or the refusal of a witness to testify as

to any matter for which the witness may be interrogated in a

proceeding before the department, the department may apply

to a district court for an order to compel c¢ompliance with

the subpoena or testimony. Discbedience of the court's order

constitutes contempt of court.”

Section 4. section 39-71-401, MCA, is amended to read:
"39~-71~-401. Employments covered and employments
exempted. (1} Except as provided in subsection (2), the
Workers' Compensation Act applies to all employers as
defined in 3%-71-117 and to all employees as defined in
39-71-118. An employer who has any employee in service under
any appointment or contract of hire, expressed or implied,
oral or written, shall elect to be bound by the provisions

of compensation plan No. 1, 2, ar 3. Each employee whose

employer is bound by the Workers' Compensation Act is
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subject to and bound by the compensation plan that has been
elected by the employer.

(2) Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employwents:

{(a) household and domestic employment;

(b} casual employment as defined in 39-71-116;

{c} employment of a dependent member of an employer's
family for whom an exemption may be claimed by the employer
under the federal Internal Revenue Code;

(d) employment of sole proprietors or working members
of a partnership, except as provided in subsection (3);

{e) employment of a broker or salesman performing under
a license issued by the board of realty regulation;

(£) employment of a direct seller engaged in the sale
of consumer products, primarily in the customer's home;

(g} employment for which a rule of liability for
injury, oécupational disease, or death is provided under the
laws of the United States;

(h) employment of any person performing services in
return for aid or sustenance only, except employment of a
volunteer under 67-2-105;

(i) employment with any railroad engaged in interstate

commerce, except that railroad construction work is included
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in and subject to the provigsions of this chapter;

(j) employment as an official, including a timer,
referee, or judge, at a school amateur athletic event,
unless the person is otherwise employed by a school
district;

(k) any person performing services as a newspaper
carrier or free-lance correspondent if the person performing
the services or a parent or guardian of the person
performing the services in the case of a minor has
acknowledged in writing that the person performing the
services and the services are not covered. As used in this
subsection, “"free-lance correspondent” is a person who
submits articles or photographs for publication and is paid
by the article or by the photograph. As used in this
subsection, *newspaper carrier®:

(i) is a person who provides a newspaper with the
service of delivering newspapers singly or in bundles; but

{(ii) does not include an employee of the paper who,
incidentally to his the employee's main duties, carries or
delivers papers.

{1) cosmetologist's services and barber's services as
defined in 39-51-204(1)(1)<;

(m) a person who is employed by an enrclled tribal

member and who operates solely within the exterior

boundaries of an Indian reservation,
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{3) (a) A sole proprietor or a working member of a

partnership who heida-himseif-put represents to be or THE

PUBLIC THAT THE PERSON considers—himseif is considered an
independent contractor shall elect to be bound personally
and individually by the provisions of compensation plan No.
1, 2, or 37 but he may apply to the department for an 2
persenal AN exemption from the Workers' Compensation Act fer
himseif.

{b) The application must be made in accordance with the
rules adopted by the department. The department may deny the
application only if it determines that the applicant is not
an independent contractor,

{c) When an application is approved by the department,
it is conclusive as to the status of an independent
contractor and precludes the applicant from obtaining
benefits under this chapter,

(d) when an election of an exemption is approved by the
department, the election remains effective and the
independent contractor retains his the status as an

independent contractor until he the independent contractor

notifies the department of any change in hés status and
provides a description of his present work status.

(e) If the dJdepartment denies the application for
exemption, the applicant may contest the denial by

petitioning for review af the decision by an appeals referee

-14- HB 287



[N LI N

~)

10
11
12
13
14
15
16
17
iB
19
20
21
22
23
24

25

HB 0287/03

in the manner provided for in 39-51-1109. An applicant
dissatisfied with the decision of the appeals referee may
appeal the decision in accordance with the  procedure
established in 39-51-2403 and 39-51-2404.

(4) (a) A private corporation shall provide coverage
for its officers and other employees under the provisions of

compensation plan No. 1, 2, or 3. However, pursuant to rules

" the department promulgates and subject in all cases to

approval by the department, an officer of a private
corporation may £lect not to be bound as an employee under
this chapter by giving a written notice, on a form provided
by the department, served in the following manner:

{iy 1if the employer has elected to be bound by the
provisions of compensation plan No, 1, by delivering the
notice to the board of directors of the employer and to the
department; or

(ii) if the employer has elected to be bound by the
provisions of compensation plan No. 2 or 3, by delivering
the notice to the board of directors of the emplcyer, to the
department, and to the insurer.

{b) If the employer changes plans or insurers, the
officer's previcous election is not effective and the officer
shall again serve notice as provided if he the officer
elects not to be bound.

{c) The appecintment or election of an employee as an
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officer of a corporation for the purpose of excluding the
employee from coverage under this chapter does not entitle
the officer to elect not to be bound as an employee under
this chapter. In any case, the officer shall 8ign the notice
required by subsection (4)(a) under oath or affirmationy and
he is subject teo the penalties for false swearing under
45-7-202 if he the officer falsifies the notice.

(5) Each employer shall post a sign in the workplace at
the locations where notices to employees are normally
posted, informing employees about the employer's current
provision of compensation insurance. A workplace is any
location where an employee performs any work-related act in
the course of employment, regardless of whether the location
is temporary or permanent, and includes the place of
business or property of a third person while the employer
has access toc or control over the place of business or
property for the purpose of carrying on his the employer's
usual trade, business, or occupation. ‘The sign must be
provided by the department, distributed through insurers or
directly by the department, and posted by employers in
accordance with rules adopted by the department. An employer
who purposely or knowingly fails to post a sign as provided
in this subsection is subject to a $50 fine for each

citation."

Section 5. section 39-71-503, MCA, is amended to read:
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"39-71-503. Administration of fund -- appropriation.

(1) The department shall administer the fund and shall pay
all proper benefits to injured employees of uninsured
employers.

{2) Surpluses and reserves shat} may not be kept for
the fund. The department shall make such payments as it
considers appropriate as funds become available from time to
time. The payment of weekly disability benefits takes
preference over the payment of medical benefits. No lump-sum
payments of future projected benefits, including impairment
awards, may be made from the fund. The board of investments
shall invest the meoneys money of the fund. The cost of
administration of the fund sheil must be paid out of the
money in the fund.

(3) The amounts necessary for the admimimeration-and

payment of benefits from this fund are statutorily

appropriated, as provided in 17-7-502, from this fund.”

Section-6-—Section-39-71-5847-MeA;-is-amended—to-reads—-
133-33-504--—-Punding--of--fund--——-- eption-for-agreement

between-department-and--injured--emptoyee -——=ijabiiity--of

cogporate——efficers:—-?he——Eund-—is-—éuaded—in-the-Eoliowing

manners
tl1—-The-—department--may--feqnire--that——the—-unin:ured
empluyer-pay—Eo~the-Ennd—n—penalty-uf—either—~up——te—-doubie

the--premium—-amount—-the‘-empieyer—~uuuid—-have-paid-cn—the
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payroii-ef-the-empleyerta--workers——in--this-—state--+f--the
employer-—-had--been-enrolied-with-compensation-ptan-Ne--3-or

92087-whichever-is--greaterr In--determining-—-the--pensityy

wages--patd--te-—spouses--of-—-sole-propristors-or-spouses-of

partners-muse-be-axeluded: In-determining-the-premium-amoune

for—the-eateuiation-of-the-penatey——under-—-this——subsectiony
the—--department-ahati-make-an—-assessment-on-how-much—premium
would-have-been-paid-on-the—empioyer'ls-past—-3-year-—payroti
for-—-periods-—within--the—-3--years--when--the--empioyer-was
uninsured:-An-assessment-for-payroii-paid-by--the--uvninsured
empicyer——for——any--time--prior--te-duty-17-1937;-may-not-be
nades

t2y—-tay-Phe-£fund-shaii must receive-from--an--uninsared
empioyer-—an—-amount-egquai-to-ati-benefita-paid-or-to-be-paid
frem-the-fund--to—-an—-injured--empioyee--cf--the-—uninsnred
empioayers—~However;-the-uninsured-empioyeris-tiabiiity-under
thin-subsection-{23tay-may-not-excead-$567600+

tby—-Fhe--doiitar--timitation--does--not--appiy--—te-—--an
uninsured-employeris-iiability-to-an-injured-empitoyee—or—the
empioyeeia-beneficiartes-under-39-31-589-0r-39-71-515<¢

{33y--FThe-—-departnent-—may--determine—-chat—-the--517608
asseasmenta—-that-are-charged-against-an—tnsurer—in-ecach-case
of-an-industriai-death-under-39-31-962¢1)-shait must be-paid
to—the-uninsured-empioyersti-fund-rather-than-the--subsequent

infury-fund<
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t45-—Fhe-department-may-enter-inte-an-agreement-with-the
injured--empleyee-—er-the-empioyeels-beneficiartes-to-asaign
te-the-employee-or-the—beneficiaries--ati—-or--part--of--the
funds-received-by-the-departmenc—from-the-uninsured-empioyer
puraganc-te—supsection-t2ytais

t54-—When--a--corperatian-subject-to-Fitie-35-has-fatied

po-fite-an-annuai-report—with-~-the--secrecary-—of--state--as

required-—by--lawr—the-department-shail—hoid-the—corporation

cfficers-daintiy-and—-severatly——iiabie--for--any--uninsured

empicyer--penatties——or-—ciaim-——cests—-due-for—the-perind-in

which~the-corporation-is-delinquent-—in-—£fiting--the——annunai

reportc--~if--the--annuai-report-is-£ited-after-the-specified

timer-the—oféicers-—may-not-be—heid-tinbite—for-the--uninsured

empioyer—-peaaities—-sr——claim--costs--that-aecerpe-—after_the

report—is-fitedsd

Section 7 —Section-39—-F1-5057-MEA;-ts—amended-to-read=--
435-33-585;--Appiicabilicy-—of-—~other-—-proviairons—-—of
chapter--to-—fund ---iimitations<-Alt-apprepriate-provisions
in-che-Workersi-gempensation-Act—appty-to-the--fund--in--the
same-—-manner--as——they-apply-te-compensaticn-pians-Nev—i;-27

and-3r7-except—that—the-werkersi-compensation-judge-may——nst

do-the—foliowings

fi1-—asgess~-caata-—und-~atturnqu—éeear——as-provided~in

‘ 39-71-61t7—against-the-uninsured-empioyersi-fund;-or

tii-—assess-an-éncreaae—in-avard-for-unreasanabie——deiaz
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er——refusal-—to-—-payr—as-provided-in-39-31-290Fy-against-the

ninsured-empioverst—fund<*

Section 6. Section '39-71-506, MCA, is amended to read:
"39-71-506. €Eoiiection--of-—-payments---frem—--uninsured

empioyer—-by~-suie Lien for payment of unpaid penalties and

claims ~- levy and execution. (1} If, upon demand of the

department, an uninsured employer refuses to make the
payments to the fund that are provided for in subsections
(1) and (2) of 39-71-504, the sums-may-be-coiiected-—-hy--the

department-thraugqh-anit unpaid penalties and claims have the

effect of a judgment against the employer at the time the

payments become due. The AFTER THE DUE PROCESS REQUIREMENTS

OF 39-71-2401(2) AND (3) ARE SATISFIED, THE department may

issue a certificate getting forth the amount of payment due

and direct the clerk of the district court of any county in

the state to enter the certificate as a judgment on the

docket pursuant to 25-9-301., From the time the judgment is

docketed, it becomes a lien wupon all real and-—perssnal

property of the employer. After satisfying any due process

requirements, the department may enforce the judgment at any

time within 10 vears of creation of the lien.

t23--Fhe-tien-provided-for—-in—-subsection-—{3-—ts--net

vatid-against-any-third-party-owning—an-interest—in-the-reat

or-perseonal-property-subject-to~the-tien-t £

tar-—-the——third--party-interest-is-recorded-prior-to—the
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entrance—-of-che-cartificate-as—-a-judegmenty—and

thy--the-third--parety--receives——from-——the--mose——recent

grantor-—of-the-interest-a-signed-affidavit-stating-that-any

penaitiea-and-ctaima-reiating-—to-—the--property--have—-been

paids
3y(2 The department may settle through compromise
£33(2)

with an uninsured employer the amount due the fund wunder
39-71-504."
Section 7. Section 3%-71-70B, MCA, is amended to read:
"39-71-708. Compensation for disfigqurement. (1) The
deparement--may——award--proper——and--equitabie—-benefits-for

Injured workers who suffer sgerious face, head, or neck

disfigurementy may be entitled to benefits not to exceed

$2,500, in addition to benefits payable under 39-71-703.

(2) No A payment under this section shali may not be in
liew of the separate benefit of medical and hospital
services or of any benefits paid under 39-71-701 for
temporary total disability.®

Section 8. Ssection 39-71-902, MCA, is amended to read:

"39-71-902. Fund to receive payment from insurer for
each death under chapter -- assessment of ingurers. (1) In
every case of the death of an employee under this chapter,
the insurer shall pay to the fund the sum of $1,000. In
addition, the department may assess every insurer an amount

not to exceed 5% of the compensation paid in Montana in the
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preceding fiscal year. The assessment must be transmitted
annually t¢ the subsequent injury fund by the employer or

insurer. The cost of administration of the fund must be paid

out of money in the fund.

{2) When, in the judgment of the department, the amount
of money in the subsequent injury fund is such that there is

2 surplus above and beyond projected liabilities and

administrative costs, the department may at its discretion
suspend or reduce further collection of assessments for a

period of time determined by the department ,*
Section 9. section 39-71-907, MCA, is amended to read:
®39-71-907. Certified vocationally handicapped person
to be compensated for injury as provided by chapter -——

insurer liability for compensation limited —— appropriation.

{1) A person certified as vocationally handicapped who
receives a personal injury arising out of and in the course
of his employment and resulting in death or disability must
be paid compensation in the manner and to the extent
provided in this chapter or, in case of hia death resulting
from such injury, the compensation must be paid to his the
person's beneficiaries or dependents. The liability of the
insurer for payment of medical and burial benefits ag
provided in this chapter is limited to those benefits
arising from services rendered during the period of 104

weeks after the date of injury. The liability of the insurer
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for payment o©of benefits as provided in this chapter is
limited to 104 weeks of compensation benefits actually paid.
Thereafter, all compensation and the cost of all medical
care and burial is the liability of the fund.

{2) The amounts necessary for the administration-and

pavment of benefits from this fund are statutorily

appropriated, as provided in section 17-7-502, from this

fund."

Section 10. section 39-71-2104, MCA, is amended to
read:

“39-71-2104. Renewal of application. Every An employer,
so long as he that employer continues in his empioyment TO
EMPLOY and so-——iong--as--he continues to be bound by
compensation plan No. 1, shally-at-ieast-36-days-before——tche
expiration--of—each--£iscal--yeary annually renew his the
application to be permitted to continue to make such
payments as-aferesaid directly to his employees for the next
ensuing-fiscat yeary—and-under-iitke-circumatances——-as——thoae
mentioned——for-—eche--granting--of-—such-permission—upon-such
first--appiicationy. ¢the The department may, with the

concurrence of the Montana self-insurers guaranty fund,

renew the same application from year to year. The anpual

renewal application must be in the form, for the period, and

subject to the time limits prescribed by the department.*

Section 11. section 39-71-2106, MCA, is amended to
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read:

*39-71-2106. Requiring security of employer. (1) (a)
The department may require any employer who elects to be
bound by compensation Plan No. 1 to provide a security
deposit in accordance with rules adopted by the department.

All securities of the United States treasury must be used-as

a-security-deposit in book-entry form. Except as provided in

subsection (1)(b), the security deposit may be a surety
bond, government bond, certificate of deposit, or letter of
credit approved by the department and must be the greater
of:

{i) $250,000; or

{ii) an average of the workers' compensation liabilitieg
incurred by the employer in Montana for the past 3 calendar
years.

(b) The department may, in accordance with rules
adopted by the department, require a larger deposit as
additional evidence of solvency and financial ability to pay
the liabilities provided by this chapter,

(2) (a) The department shall require an employer to
give security in addition to the security described in
subsection (1) if:

(i) the department determines that the employer is
tnsotvent~-er lacks the financial ability to pay the

compensation that ig required EXPECTED under this chapter
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and that is chargeable to the employer during the #£isacat
year to be covered by the permission provided for in
39-71-2103; or

{ii) the employer is an--asseeiationy-—corporationy—-or
srgantzation a group of individual employers seeking
permission to operate under compensation plan No. 1.

{b} The additional security required in subsection
(2){a) must be an amount that the department finds
reasonable and necessary to meet all liabilities that the
employer may accrue under this chapter during the fiscal
year.

(3) (a) The security provided for in subsection {2)
must be deposited with the department and-may—be-——either--an
eatimated--percent—-df——ehe-empiayet*s-inat—p!ecedinq—annual
pnyre}i—er—a—per:ent—oi—the—estnbiished—amount——af-vhis the
empieyerts annuat-payroti-fsr-the-fisecat-year. The security
may consist of:

{i) a bond or-undertaking executed to the department in
the amount to be fixed by it with twe-—or--more-—-sufficient
sureeies A SURETY, which undertaking must be conditioned
that the employer will pay or cause to be paid to his
employees all sums and amounts Eor which the employer
becomes liable under the terms of this chapter during the
£iseatr year; or

(ii) any state, county, municipal, or school district
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bonds or the bonds or evidence of indebtedness of any

individuals or corporations that the department considers

solvent; OR

{III) OTHER SECURITY DEPOSITS ALLOWED 1IN SUBSECTION
(1)tay.

(b} Every deposit and the character and amount of the

securities must at all times be subject to approwval,
revision, or change by the department as it may require.

(c) Upon proof of the final payment of the liability
for which the securities are given, the securities or any
remainder of the securities must be returned to the
depositor.

{4) The department is liable for the value and
safekeeping of all deposits or securities and shall, at any
time, upon demand of a bondsman or the depositor, account
for the deposits or securities and the earnings of the

deposits or securities.”

Section 12. section 39-71-2204, MCA, is amended to
read:

"39-71-2204. 1Insurer to submit notice of coverage
within thirty days —— penalty for failure. (1) The insurer
shall, within 30 days after the issuance of the policy of
workers' compensation insurance, submit to the department

the neotice of coverage stating the effective date of the

policy insuring the employer and such other information as
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may be required by the department.

{2) The department may:

(a) recognize the national council on compensation

insurance as an agent for authorized workers' compensation

insurers in Montana; ang

{b} under terms and conditions acceptable to the

department, accept notice of coverage received from the

national council on compensation insurance as the insurer's

notice of coverage.

+24{3)} The department may, in its discretion, assess a
penalty of no more than $200 against an insurer whieh that
as a general business practice does not comply with the
30-day notice requirement as set forth in subsection (1) of

this-section.”

Section 13. section 39-71-2205, MCA, is amended to
read:

"39-71-2205. Policy in effect until canceled or
replaced —— twenty-day notification of cancellation required
-- penalty. (1) The policy remains in effect until canceled,
and cancellation may take effect only by written notice to
the named insured and to the department at least 20 days
prior to the date of cancellation. However, the policy
terminates on the effective date of a replacement or
succeeding workers' compensation insurance policy issued to

the insured. Nothing in this section prevents an insurer
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from canceling a policy of workets' compensation insurance

before a replacement policy is issued to the insured.

(2) The department may:

(2) recognize the national council on compensation

insurance as__an agent for authorized workers' compensation

insurers in Montana; and

{b) under terms and conditions acceptable to the

department, accept notice of cancellation received from the

national council on compensation insurance as the insurer's

notice of cancellation.

t23(3) (a) The department may assess a penalty of up to
$200 against an insurer that does not comply with the notice
requirement in subsection (1).

(b) An insurer may contest the penalty assessment in a
hearing conducted according to department rules,"

Section 14. section 39-71-2206, MCA, is amended to
read:

®39-71-2206. Deposits by insurer with department to
guarantee payment of liability. (1) {a) Before issuance of
any policy by an insurer as herein authorized, the insurer
must ghall deposit with the department benda book~entry
securities of the United States or the state of Montanz or
of any achool district, county, city, or town in the state
of Montana or a corporate surety bond made out to and

approved by the department in an amount not less than
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$25,000 or more than $200,000, as the department may
determine.

{b) 1If any insurer fails to discharge any liability
after the amount thereof is determined by the department and
within the time 1limited by the department, the department
shall convert the bonds or sueh any part thereof as is
necessary into cash and from the proceeds liquidate sueh the
liability, and thereafter the insurer muse shall make an
additional deposit to meet any deficiency caused thereby. It
is intended to give the department the discretion in the
matter of whether an insurer has failed to discharge any
liability.

{c) If any insurer fails to replace a canceling,

terminating, or maturing security within the time limit

establigshed by the department, the department shall protect

the security deposit by converting the canceling,

terminating, or maturing Bsecurity into cash and shall

maintain the deposit until a replacement security acceptable

to the department is deposited.

{2) Within 30 days of the happening of an accident
where death or the nature of the injury renders the amount
of future payments certain or reasonably certain, the
insurer shall make a deposit, as herein defined, with the
department for the protection and guarantee of the payment

of sueh the 1liability in sweh a sum as the department may
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direct. However, if the department considers the amount on
deposit by the insurer under the provisions of subsection
{1) of-this-sectien sufficient to cover all liabilities of
the insurer, then no Ffurther deposit may be required.

(3) Any deposit made under the provisions of
compensation plan No. 2 must be held in trust by the
department as security for the payment of the liability for
which the deposit was made. Sueh The deposit may be reduced
from time to time with the permission of the department as
the payment of the liability of the insurer may reduce the
amount required to be on deposit. Such The deposit may be
changed or renewed when desired by the depositor by
withdrawing the same or any part thereof and substituting
other deposits therefor. Upon proof of the final payment of
the 1liability for which sueh the deposit was made, any

deposit remaining must be returned to the depositor. all

earnings made by such the deposit must first be applied upon

any liability of the depositors, and if no such liability

exists, then sueh the earnings must upon demand be delivered

to sueh the depositor. The department and its bondsmen are

liable for the value and safekeeping of sueh the deposit and

shall at any time, upon demand of a depositor, account for

the same and the earnings thereof.

{4) In the event of an insclvency of a plan No, 2

insurer, the department may, at its discretion, release part
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or all of the depcait held to the Montana insurance guaranty

association for pavyvment of the insurer's Montana workers'

compensation claims if:

(a) the insurer has been determined to be insolvent by

a court of competent jurisdiction or bankruptcy proceedings

have been instituted by or against it;

(b)) the insurer is unable to pay its workers'

compensation claims; and

{c) the insurer's Montana workers' compensation

liabilities have become the responsibility of the Montana

insurance guaranty association.™

Section 15. sSection 39-71-2615, MCA, 1s amended to
read:

®39-71-2615. 1Initial fee —— assessment. (1) A private
self-insurer shall pay to the fund an initial fee of $1,000
upon becoming a member. Thereafter, a member's financial
obligation to the fund must be established by assessment as
provided in subsection (2).

{2) The fund may assess each of its members a pro rata
share of the amount necessary to carry out the purposes of
this part. However, the total annual assessments in any
calendar year may not exceed 5% of the indemnity
compensation paid by each member during the previous
calendar year. Funds obtained by assessment pursuant to this

subsection may be used only for the purposes of this part.
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{3) A former member is liable for assessments made by
the fund for 3 years following the date the member's status
as  a private pelf-insurer is terminated, whether the
termination is by action of the private self-insurer or the
department. A former member's assessment must be based on

the #3-menth-period compensation paid during the petiey LAST

APPROVAL year immediately preceding the member's termination
of its status as a private self-insurer.

(4) The board shall certify to the department the
collection and receipt of assessments, noting any
delinguencies. The board shall take appropriate action to

collect a delinguent assessment.”

Section 16. Section 39-72-405, MCA, is amended to read:
"39-72-405. General

limitations on payment of
compensation. (1) Compensation may not be paid when the last
day of the injurious exposure of the employee to the hazard
of the occupational disease has occurred prior to July 1,
1959,

(2) When any an employee in employmgnt on or after
January 1, 1959, because he the employee has an occupational
disease incurred in and caused by sueh kthe employment whiech
that is not yet disabling, is diacharged or transferred from
the employment in which he the employee is engaged or when
he the employee ceases his employment and it is in fact, as

determined by the medical panel, inadvisable for him the
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employee on account of a nondisabling occupational disease
to continue in employment and he the employee suffers wage
loss by reason of the discharge, transfer, or cessation, the
department--may--ailow-compensation-en-account—thereof-as-it

conaiders-justy compensation may be paid, not exceeding

$10,000, by an agreement between the insurer and the

¢glaimant, If the parties fail to reach an agreement, the

mediation procedures in TITLE 39, CHAPTER 71, part 24, of

this-chapter must be followed."

Section 17. sSection 39-72-60B, MCA, is amended ta read:

*39-72-608. Payment of medical examination, report, and
autopsy expenses. The expense of the Eirst medical
examination and report as provided in 39-72-602 must be
borne by the insurer. The expense of a reexamination and
panel report must be borne by the dissatisfied party
requesting the reexamination. The expense of the periodic
medical examinations and reports, as provided in 39-72-607,
must be borne by the party requesting the periodic medical
examination. The expense of the autopsy, as provided for in
39-72-606, must be borne by the party requesting the

autopsy. When the cccupational disease causes death, the

expense of any examinations and reports, as provided in

39-72-605, must be borne by the party requesting the

examination.*

Section 18. section 17-7-502, MCA, is amended to read:
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®17-7-502. Statutory appropriations —— definition -—-
requisites for validity. (1) A statutory appropriation is an
appropriation made by permanent law that authorizes spending
by a state agency without the need for a biennial
legislative appropriation or budget amendment.

{2) Except as provided in subsection {d), to be
effective, a statutory appropriation must comply with both

of the following provisions:

(a)}) The law containing the statutory authority must be

listed in subsection (3).

(b} The law or portion of the law making a statutory
appropriation must specifically state that a atatutory
appropriation is made as provided in this section.

{3} The following laws are the only laws containing

statutory appropriations: 2-9-202; 2-17-105; 2-18-812;

10-3-203; 10-3-312; 10-3-314; 10-4-301; 13-37-3204; 15-1-111;

15-23-706; 15-25-123; 15-31-702; 15-36-112; 15-37-117;

15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411;

17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-409;
17-7-304; 19-5-404; 19-6-709; 19-8-504; 19-9-702; 19-9-1007;

19-10-205; 19-10-205; 19-10-506; 19-11-512; 19-11-513;

19-11-606; 19-12-301; 19-13-604; 19-15-101; 20-4-109;

20~-6-406; 20-8-111; 20-9-361; 20-26-1503; 22-3-811;

23-5-136; 23-5-306; 23-5-409; 23-5-610; 23-5-612; 23-5-631;

23-7-301; 23-7-402; 27-12-206; 37-43-204; 37-51-501;
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39-71-503; 39-71-907; 39-71-2504; 44-12-206; 44-13-102;
53-6-150; 53-24-206; 61-5-121; 67-3-205; 75-1-1101;
75-5-507; 75-5-1108; 75-11-313; 76-12-123; 77-1-808;
80-2-103; 80-11-310; 82-11-136; 82-11-161; 85-1-220;

90~3-301; 90-4-215; 90-6-331; 90-7-220; and 90-9-306.

(4) There is a statutory appropriation to pay the
principal, interest, premiums, and costs of issuing, paging,
and securing all bonds, notes, or other obligations, as due,
that have been authorized and issued pursuant to the laws of
Montana. Agencies that have entered into agreements
authorized by the laws of Montana to pay Lhe state
treasurer, for deposit in accordance with 17-2-101 through
17-2-107, as determined by the state treasurer, an amount
sufficient to pay the principal and interest as due on the
bonds or notes have statutory appropriation authority for
the payments. (In subsecticn (3): pursuant to sec. 7, Ch.
567, L. 1991, the inclusion of 19-6-709 terminates upon
death of last recipient eligible for supplemental benefit;
and pursuant to sec. 18, Ch. 748, L. 1991, the inclusion of
22-3-811 terminates June 30, 1993.)"

NEW SECTION. Section 19. Time 1limit to appeal. A
dispute concerning uninsured employers' fund benefits must
be appealed to mediation within 90 days from the date of the

determination or the determination is considered final.

NEW-SEOFION:--Section—22--aAdministration-of-—adjusters<——
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tiy--An-—insurer——shati-conduct-adninistration-of-tta-ciaima
adfusting-services-through-a--peraon--knowiedgeabie—-in-—the
appiication-—---pf--—-Montana---workersl——-gcompensation--—and
oceupationai--dinease--igw--and-—-administrative--rutess--Fhe
person-retained-or-empicyed-as-an——-adjuster--by--an-—-insurer
nast-be-abie—-to-demonstrater—in-a-aanner-satisfactory-te—-the
departmentr-—a-—-thorough--knowledge-of-workersi-conpensation
and-occupationai-disease—iaw-and-administrative-ruiteas
t2}-—an-inaurer-shati-designate-at--ieast--gne--adjuster
who——has——the-authority-and-abiiity-to-pay-compensation—-wvhen
due-and-who-has-the-anthority-to-settie-ciaimas
t3}-~Fhe--departmenty-—-in--coeperation--with--the~-state
auditory-may-reguinte-and--cereify--adjusters—-for--workerat

compensation-adjustings

NBW-3BeFioN:--SECTION-20: - SPROIFPIC- - -OLAIMNS- HEPENDIPURBS-

EOBES~-PHR-HTATHR- FUNB—SHALDL-ACCOUNT-FPOR-BIFPPHRENY--KINBS-—GP

EbATMEB-AND-ABMINISPRATIVH-BXPENSES-SEPARAPRLY - -PAYMENPS-MABB

PO-EEATMAN?S-ANB-PHEFR-BRSIGNATRB-HEALTH-CARB-PROVIBERS-MUSP

BE--ACECOUNTHB--POR-SBPARATHLY -PROM-PA¥MENT S -PO-PROVIDERS-AND

VERDORS-OP-SERVICBS-HIRED-B¥ -PHE-SYATE-PUNB- -FHE-STAPH--PUNB

SHALD---BPECIFICABDY-—~ACCOUNT-——POR~-—PHBE- ~POLLOWING--E6SP8

SEPARAFREY +

12} -—-PA¥MENES -PO-HEALPH-CARE-PROVIDERS--FOR-~INDBPENDENT

MHBICAL——-BVALUATIONS~--OR--OFHER--SERVICES--FROVIBED--AP~--PHR

RBQUBSP-0P-PHB-GPATE-PUND
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124-—PA¥MHNTS -P6-MBDICAL-PANBLS+

£3y——PA¥MENPS--PO--REHABEEETATPION-PROVIBERS-POR-SERVIEES

PERPORMEP-AP-PHE-REQUESP-OP-FHHE-SFAPE-PUNDs

{43 -—-PAYMENFS-MADE-POR-REFRAINING-OR-ON-PHE~JOB-PRAINING

PROGRAMS-ANB-OFHER-REHABILITAFION-PAYMENPS-MADE--FO--INFJEREP

WORKERS+

154 --PA¥MENPS-—MABE--iN-HOUSE--QR--POR-—EONPRACPED-BEGAEL

E€OUYNSEET—AND

16} --PAYMBN?S-PO-PREIVAPE- INVESTIGATORS - AND-OFHER-SERVIEE

PROVIDERS-MADE-IN-CONNBEPION-WiFH-PRAUB-INYESPIGAPIONT

NEW SECTION. Section 20. Repealer. Sections 39-71-2109
and 39-71-2207, MCA, are repealed.

NEW SECTION. Section 21. codification instruction.
[Beetions SECTION 2%-and-22 19 ANB-28] arfe IS intended to be
codified as an integral part of Title 39, chapter 71, and
the provisions of Title 39, chapter 71, apply to [seetions

SECTION 2i-and-22 19 RNB-20].

NEW SEcTION. SECTION 22. EFFECTIVE DATE. [THIS ACT] 1S

EFFECTIVE JULY 1, 1993.

-End-

-37- HB 287



Conference Committee
on House Bill 287
Report No. 1, April 15, 1993

Page 1 of 2

Mr. Speaker and Mr. President;

We, vour Conference Committee on House Bill 2B7 met and
considered House Bill 287 and recommend that the bill (reference
copy -- salmon) be amended as follows:

1. Title, page 2, line 16.
Following: "“g@eBBEy"

Insert: "PROVIDING FOR REVIEW AND MODIFICATION OF CLAIMS
EXPENDITURES CODES;"™

2, Page 37, line 1il.

Followingt line 10

Insert: "NEW SECTION. Section 20. Claims expenditures codes.
The state fund shall continually review its claims expenditure
coding structure to separately account for claims and
administrative expenses., If a review demonstrates a compelling
need for expenditure information that is not available, the state
fund shall expand or modify it claims expenditure coding
structure.”

Renumber: subsequent sections

3, Page 37, line 14.
Strike: "SECTIONY
Insert: "Sections"®
Following: “ANB—26"
Ingsert: "and 20V
Strike: "1s"

Insert: “are"

4. Page 37, line 17,
Strike: “SECTION"
Insert: “"sections”
Following: "ANS—24"
Insert: “and 20"

ADOPT

REJECT 831301CC.Hpf

April 15, 1993
Page 2 of 2
And, that this Conference Committee report be adopted.
For the House: For the Senate:
zgjf Sen. owei’chaxr
Rep. Cocchiaréiia - Sen. Wilson
-~ . -
ep, Wiseman Sen. Keating

831301CC.Hpf
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HOUSE BILL NO. 287
INTRCDUCED BY WISEMAN, HIBBARD, BENEDICT,
COCCHIARELLA, SQUIRES
BY REQUEST OF THE DEPARTMENT OF

LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING THE
WORKERS® COMPENSATION ACT AND THE OCCUPATIONAL DISEASE ACT
OF NMONTANA; DELETING THE UNINSURED EMPLOYERS' FUND FROM THE
DEFINITION OF *"INSURER"; CLARIFYING WHO IS SUBJECT TO
ADMINISTRATIVE ASSESSHMENT; ALLOWING ISSUANCE OF SUBPOENAS:
EXEMPTING FROM WORKERS' COMPENSATION A PERSON WHO 1s
EMPLOYED BY AN ENROLLED TRIBAL MEMBER AND WHO OPERATES
WITBEIN THE BOUNDARIES OF A RESERVATION; PROVIDING FOR
STATUTORY APPROPRIATIONS FOR THE UNINSURED EMPLOYERS®' FUND
AND THE SUBSEQUENT INJURY FUND; EXCLUDING FROM THE UNINSURED
EMPLOYER PENALTY THE WAGES PAID TO SPOUSES OF SOLE
PROPRIETORS OR SPOUSES OF PARTNERS: HOLD¥NG---CORPORAPRE
OFFICERS---PERSONALL¥—~bIABEE~-POR--PHE--UNENSURED--BMPROYER
PENALPY-IP-A-CORPORATE-REPORT-35-NOP-PEhBB7-REMGVING--€OSPSY
APPORNE¥--PEES7-AND-ENCREASHB-AWARBS -PROM-AFPPLIEATION~-FO—-2HE
UNINSURED-EMPLOYBRSL-PUNB; PROVIDING FOR A LIEN FOR AN
UNPAID UNINSURED EMPLOYER PENALTY; CLARIFYING THE DEPARTMENT
OF LABOR AND INDUSTRY'S ROLE IN COMPENSATION FOR
DISFIGUREMENT; PROVIDING FOR PAYMERT OF ADMINISTRATIVE COSTS

@. Lowisiative Councl
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HB 0287/04

OUT OF THE SUBSEQUENT INJURY FUND; CHANGING THE SELP-INSURED
EMPLOYER ANNUAL RENEWAL FROM THE DEPARTMENT'S FISCAL. YEAR TO
THE EMPLOYER'S POLICY YEAR; RECOGNIZING THE NATIONAL COUNCIL
ON COMPENSATION INSURANCE AS AN AGENT FOR INSURERS;
PROVIDING FOR BOOK-ENTRY SECURITIES; AUTYHORIZING THE
DEPARTMENT TO CONVERT SECURITIES TO CASH AND RELEASE
SECURITIES TO THE MONTANA INSURANCE GUARANTY ASSOCIATION;
CHANGING THE ASSESSMENT PERIOD FOR THE SELP-INSURERS
GUARANTY FUND; CLARIFYING THE DEPARTMENT'S ROLE IN PAYMENT
OF NONDISABLING OCCUPATIONAL DISEASE BENEFITS; PROVIDING FOR
PAYMENT OF EXAMINATION COSTS BY THE REQUESTOR WHEN
OCCUPATIONAL DISEASE CAUSES DEATH; PROVIDING A TIME LIMIT TO
APPEAL AN UNINSURED EMPLOYERS' FUND BENEFIT ISSUE TO
MEDIATION: PROVIBEING---POR PHE--—--ADMINISERAPEFON—-—-AND
CERPIPICAPION--OP--ABJUSPHRS SPRCIPI€--ELAIMS--EXPENBIFURBI

€epESs PROVIDING FOR REVIEW AND MODIFICATION OF CLAIMS

EXPENDITURES CODES; AMENDING SECTIONS 17-7-502, 39-71-116,
39-71-201, 39-71-304, 39-71-401, 39-71-503, 39-F731-56847
39-3:-585¢y 39-71-506, 39-71-708, 39-71-9%02, 39-71-907,
39-71-2104, 39-71-2106, 39-71-2204, 39-71-2209, 39-71-2206,
39-71-2615, 39-72-405, AND 39-72-608. MCA; ANP REPEALING
SECTIONS 39-71-2109 AND 39-71-2207, MCA; AND PROVIDING AN

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

-2- HB 287
REFERENCE BILL: Includes
Conference Committee Report
Dated ﬂ-(é -3



O O®m Nt R W N M

[
[~

11
i2
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0287/04

Section 1. Section 39-71-116, MCA, is amended to read:

"39-71-116. Definitions. Unless the context otherwise
requires, words and phrases employed in this chapter have
the following meanings:

{1) "Administer and pay" includes all actions by the
state fund under the Workers' Compensation Act and the
Occupational Disease Act of Montana necessary to:

{a) the investiqa;ion, review, and settlement of
claims;

(b) payment of benefits;

{c) setting of reserves;

(@) furnishing of services and facilities; and

(e) wutilization of actuarial, audit, accounting,
vocational rehabilitation, and legal services.

(2) "Average weekly wage" means the mean weakly
earnings of all employees under covered employment, as
defined and estabiished annually by the Montana department
of labor and industry. It is established at the nearest
whole dollar number and must be adopted by the dJdepartment
prior to July 1 of each year. ’

{3) "Beneficiary” means:

{a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury;

(b) an unmarried child under the age of 1B years;

{c) an unmarried child under the age of 22 years who is

-3- HB 287
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a full-time student in an accredited school or is enrolled
in an accredited apprenticeship program;

(d) an invalid child over the age of 18 years who is
dependent upon the decedent for suppert at the time of
injurys;

(e} a parent who is dependent upon the decedent for
support at the time of the injury if no beneficiary, as
defined in subsections (3)(a) through (3){d), exists; and

(f) a brother or sister under the age of 18 years if
dependent upon the decedent for support at the time of the
injury but only until the age of 18 years and only when no
beneficiary, as defined in subsections (3)(a) through
(3)(e), exists.

(4) “Casual employment™ means employment not in the
usual course of trade, business, profession, or occupation
of the employer,

(5) ™"Child* includes a posthumous child, a dependent
stepchild, and a child legally adopted prior to the injury.

(6) "Construction industry® means the major group of
general contractors and operative builders, heavy
construction {other than building construction) contractors,
and special trade contractora, listed in major groups 15
through 17 in the 1987 Standard Industrial Clissification
Manual. The term does not include office workers, design

professionals, salesmen, estimators, or any other related

-4- HB 287
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employment that is not directly involved on a regular basis
in the provision of physical 1labor at a construction or
renovation site.

{7) “Days™ means calendar days, unless otherwise
specified.

(8) "Department” means the department of labor and
industry.

(9) "Fiscal year" means the period of time between July
1 and the succeeding Juner30.

{10) "Insurer® means an employer bound by compensation
plan No. 1, an insurance company transacting busineas under
compensation plan No. 2, or the state fund under
compenpation plan No. 3r-or-the—uninsured-employersi-fund
provided-far-in-part-5-of-this—chapter.

(11) "Invalid* means one who is physically or mentally
incapacitated.

{12) "Maximum healing” means the status reached when a
worker is as far restored medically as the permanent
character of the work-related injury will permit.

(13) "Order™ means any decision, rule, direction,
requirement, or standard of the department or any other
determination arrived at or decision made by the department.

{(14) "Payroll™, "annual payroll", or "annual payroll for
the preceding year™ means the average annual payroll of the

employer for the preceding calendar year or, if the employer

—5- HB 287
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shall not have cperated a sufficient or any length of time

during such calendar year, 12 times the average monthly

payroll for the current year. However, an estimate may be

made by the department for any employer starting in business

if no average payrolls are available, This estimate is to be

adjusted by additional payment by the employer or refund by
the department, as the case may actually be, on December 31

of such current year. An employer's payroll must be computed

by calculating all wages, as defined in 39-71-123, that are

paid by an employer,

{15) "Permanent partial disability" means a condition,
after a worker has reached mnaximum healing, in which a
worker:

(a) has a medically determined physical restriction as
a result of an injury as defined in 39-71-119; and

{b) is able to return to work in some capacity but the
physical restriction impairs the worker's ability to work.

(16) "Permanent total disability®" means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker has no
reasonable prospect of physically performing regular
employment. Regular employment means work on a recurring
basis perfermed for remuneration in a trade, business,
profession, or other occupation in this state. Lack of

immediate job openings is not a factor to be considered in

—6- HB 287
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determining if a worker is permanently totally disabled.

{17) The term “physician“ includes "“surgeon® and in
either case means one authorized by law to practice his
profession in this state.

(18) The "plant of the employer” includes the place of
business of a third person while the employer has access to
or control over suweh the place of business for the purpose
of carrying on his the employer's usual trade, business, or
occupation.

{19) "Pubiic corporation” means the state or any county,
municipal corporatiorn, school distriet, city, city under
commission fore of government or special charter, town, or
village.

{20) "Reasonably safe place to work™ means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

{21) "Reascnably safe tools and appliances” are such
tools and appliances as are adapted to and are reasonably
safe for use for the particular purpose for which they are
furnished.

(22) "Temporary service contractor® means any person,
firm, association, or corboration cqndneting buainess that
employs individuals directiy for the purpose of furnishing

the services of those individuals on a part-time or

e HB 287
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temporary basis to cthers.

{23) “Temporary total disability" means a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing.

{24) "Temporary worker®"™ means a worker whose services
are furnished to another on a part-time or temporary basis
to substitute for a permanent employee on leave or to meet
an emergency or short-term workload.

(25) “Year", unless cotherwise specified, wmeans calendar
year."

Section 2. Ssection 39-71-201, MCA, is amended to read:

*39-71-201. Administration fund. (1) A workers®
compensation administration fund is established out of which
all costs of administering the Workera' Compengation and
Occupational Disease Acts and tﬁe various occupational
safety acta the department must administer, with the

excepticn of the subsequent injury fund, as provided for in

39-71-907, and the uninsured employers' fund, are to be paid

upon lawful appropriation. The following money collected by
the department must be déposited in the state treasury to
the credit of the workers' compensation administrative fund
and must be used for the administrative expenses of the

department:

{a) all fees and penalties provided in 39-71-205 and

-8 HB 287
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39-71-304;

(b) all fees paid for inspection of boilers and
issuance of licenses to operating engineers as required by
law;

(¢) all fees paid from an assessment on each plan No, 1
employer, plan No. 2 insurer, and plan No, 3, the state
fund. The assessments must be levied against the preceding
calendar vyear's gross annual payroll of the plan No. 1
employers and the gross annual direct premiums collected in
Montana on the policies of the plan No. 2 insurers, insuring
employers covered under the chapter, during the preceding
calendar year. However, no an assessment of the plan No., 1
employer or plan No. 2 insurer may not be less than $200. If

at any time during the prier fiscal vyear a plan No. 1

employer is granted permission to self-insure or a plan No.

2 insurer is authorized to insure employers under this

chapter, that plan No. 1 employer or plan No. 2 insurer is

subject to agsessment., The assessments must be sufficient to

fund the direct costs identified to the three plans and an
equitable portion of the indirect costs baseé on the ratio
of the preceding fiscal year's indirect costs digstributed to
the plans, using proper accounting and cost allocation
procedures. Plan No. 3 must be assessed an amount sufficient
to fund the direct costs and an equitable portion of the

indirect costs of regulating plan No., 3. Other sources of

-9~ HB 287
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revenue, including unexpended funds from the preceding
fiscal year, must be used tc reduce the costs before levying
the assessments.

(2) The administration fund must be debited with
expenses incurred by the department in the general
administration of the provisions of this chapter, including
the salaries of its members, officers, and employees and the
travel expenses of the members, officers, and employees, as
provided for in 2-18-501 through 2-18-503, as amended,
incurred while on the business of the departament either
within or without the gtate.

{3) Disbursements from the administration money must be

made after being approved by the department upon claim

therefor.*”

Section 3. section 39-71-304, MCA, is amended to read:

®39-71-304. Boocks, records, and payrolls to be open to
inspection -- penalty for refusal --— subpcenag. (1} The
books, reccrds, and payrolls of an employer pertinent to the
administration of this chapter must always be open to
inspection by the department or any duly authorized employee
therecf for the purpose of ascertaining the correctness of
the payroll, the number of workers employed, and such other
information as may be necessary for the department and its
management under this chapter. Refusal on the part of an

employer to submit the books, records, and payrolls for such

-10- HB 287
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inapection shall subject the offending employer to a penalty
not exceeding $500 for each offense, to be collected through
a civil action in the name of the state and paid intoc the
state treasury.

{2) In addition to the remedy provided in subsection

{1), the department may issue subpoenas and compel testimony

for the production of evidente, including books, records,

papers, documents, and other objects as may be necessary and

proper in regard to any investigation or proceeding under

this chapter. In the case of discbedience of a subpoena

issued and served or the refusal of a witness to testify as

to any matter for which the witness may be interrogated in a

proceeding before the department, the department may apply

to a district court for an order to compel compliance with

the subpoena or testimony. Disobedience of the court's order

constitutes contempt of court."

Section 4. Section 39-71-401, MCA, is amended to read:
“39-71-401. Esployments covered and employments
exempted, (1) Except as provided in subsection (2), the
Workers' Compensation Act applies to all employers as
defined in 39-71-117 and to all employees as defined in
39-71-118. An employer who has any employee in service under
any appointment or cantract of hire, expressed or implied,

oral or written, shall elect to be bound by the provisions

of compensation plan No. 1, 2, or 3. Each employee whose
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employer is bound by the Workers' Compensation Act is
subject to and bound by the compensation plan that has been
elected by the employer.

{2) Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not appiy to
any of the following employments:

{a) household and domestic employment;

(b} casual employment as defined in 39-71-116;

(c) employment of a dependent member of an employer's
family for whom an exemption may be claimed by the employer
under the federal Internal Revenue Code;

(d) employment of sole proprietors or working members
of a partnership, except as provided in subsection (3);

(e) employment of a broker or salesman performing under
a license issued by the board of realty regulation;

{f)} employment of a direct seller engaged in the sale
of consumer products, primarily in the customer's home;

{g} employment for which a rule of liability Eor
injury, occupational disease, or death is provided under the
laws of the United States;

{h) employment of any person performing services in
return for aid or sustenance only, except employment of a
volunteer under 67-2-105;

{i) employment with any railroad engaged in interstate

-12- HE 287
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commerce, except that railroad construction work is included
in and subject to the provisicna of this chapter;

() employment as an official, including a timer,
referee, or judge, at a school amateur athletic event,
unless the person is otherwise employed by a school
district;

{k) any person performing services as a newspaper
carrier or free—lahce correspondent if the person performing
the services or a parent or guardian of the perscn
performing the services in the case of a minor has
acknowledged in writing that the person performing the
services and the servicea are not covered., As used in this
subsection, “free-lance correspondent™ is a person who
submits articles or photographs for publication and is paid
by the article or by the photograph. As used in this
subsection, "newspaper carrier”:

{i) is a person who provides a newspaper with the
service of delivering newspapers asingly or in bundles; but

{ii) does not include an employee of the paper who,
incidentally to his the employee's main duties, carries or
delivers papers.

(1) cosmetologist's services and barber's services as
defined in 39-51-204(1)(1)¥;

{m} a person whe is employed by an enrolled tribal

member and who operates solely within the exterior
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boundaries of an Indian reservation.

(3) {a) A sole proprietor or a working member of a
partnership who holds—-himseif-eut represents to be or THE

PUBLIC THAT THE PERSON considers-himse}f is considered an

independent contractor shall elect to be bound personally
and individually by the provisions of compensation plan No.
1, 2, or 3r but he may apply to the department for an g
personai AN exemption from the Workers' Compensation Act fer
himseif.

{(b) The application must be made in accordance with the
rules adopted by the department. The department may deny the
appliication only if it determines that the applicant is not
an independent contractor.

{c) When an application is approved by the department,
it is conclusive as to the status of an independent
contracter and precludes the applicant £from obtaining
benefits under this chapter.

{(d) wWhen an election of an exemption is approved by the
department, the election remains effective and the
independent contractor retains his the status as an

independent contractor until he the independent contractor

notifies the department of any change in hés status and
provides a description of his present work status.
(e) If the department denies the application for

exemption, the applicant may contest the denial by

-14- HB 287



8 m N O N s W N M

[ R I R~ I R R R B R
H O © o N o0 e W N O

22
23
24
25

HB 0287/04

petitioning for review of the decision by an appeals referee
in the manner provided for in 39-51-1109. An applicant
dissatisfied with the decision of the appeals referee may
appeal the decision in accordance with the procedure
eatablished in 39-51-2403 and 39-51-2404.

(4) (a) A private corporation shall provide coverage
for its officers and other employees under the provisions of
compengation plan No. 1, 2, or 3. However, pursuant to rules
the department proaulgates and subject in all cases to
approval by the department, an officer of a private
corporation may elect not to be bound as an employee under
this chapter by giving a written notice, on a form provided
by the department, sperved in the following manner:

(i) if the employer has elected to be bound by the
provigions of compensation plan No. 1, by delivering the
notice to the board of directors of the employer and to the
department; or

(ii) if the employer has elected to be bound by the
provigions of compensation plan No. 2 or 3, by delivering
the notice to the board of directors of the employer, to the
department, and to the insurer.

(b) If the employer changes plans or insurers, the

officer's previous election is not effective and the officer

shall again serve notice as provided if he the officer

elects not to be bound.
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{c) The appointment or election of an employee as an
officer of a corporation for the purpose of excluding the
employee from coverage under this chapter does not entitle
the officer to elect not to be bound as an employee under
this chapter. In any case, the officer shall sign the notice
required by subsection (4)(a) under cath or affirmationr and
ke is subject to the penalties for false swearing under
45-7-202 if he the officer falsifies the notice.

(5) Each employer shall post a sign in the workplace at
the locations where notices to employees are normally
posted, informing employees about the employer's current
provision of compensation insurance. A workplace is any
location where an employee performs any work-related act in
the course of employment, regardless of whether the location
is temporary or permanent, and includes the place of
business or property of a third person while the employer
has access to or contrel over the place of businesg or

property for the purpose of carrying on his the employer's

usual trade, business, or occupation. The sign must be
provided by the department, distributed through insurers or
directly by the department, and posted by employers in
accordance with rulea adopted by the department. An employer
who purposely or knowingly fails to post a sign as provided
in this subsection is subject to a $50 fine for each

citation.”™
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Section 5. section 39-71-503, MCA, is amended to read:

*39-71-503. Administration of fund -- appropriation.

(1) The department shall administer the fund and shall pay
all proper benefits to injureé employees of uninsured
employers. '

‘(2) Surpluses and reserves shai® may not be kept for
the fund. The department shall make such payments as it
considers appropriate as funds become available from time to
time. The payment of weekly disability benefits takes
preference over the payment of medical benefits. No lump-sum
payments of future projected benefits, including impairment
awards, may be made from the fund. The board of investments
shall invest the moreys money of the fund. The cost of
administration of the fund shai: must be paid out of the
money in the fund.

{3) The amounts necessary for the administration--and

payment of benefits from this Ffund are statutorily

appropriated, as provided in 17-7-502, from this fund."

Section—6.-—Section-39-71-5047-MCAT-is-amended-te-readz——
%39-7:-5045-—Punding-of-fund-————- eption--for--agreement

between——department-—-and--injured-——emptoyee -——-itiabiltity-of

corparate—officerss-Phe-fund--is—-funded--in-~the--folitowing

manners
tiy--The-—-department--may——require-—that--the--uninsured

enpioyer——pay--to——-the-fund-a-penatty-of-etther-up-to-doubie
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the-premium-ancunt-the-—empioyer--woutd-—have--paid--on-—the
payroii——-of-—the--employeris——workers——in--this—-state-if-the
enployer-had-been-enrotied-with-compensation—-ptan-Nor—-3—-eor

$28607—-whichever--is--greater: In——deteermining—-the-penaltyy

vages-paid-to-spouses—of--sele--proprictors——-or-—-spouses-—of

partners—aust-be-excindeds In-determining-the—-premium—amount

for--the--caicutation——of-che-penaity-under-this-subsectiony
the-deparement-shati-nake-an-assesssent-on-how-much--premium
woeuid--have--been-paid-on-the-empioyeris-past-3-year-payroil
for-pericda--within--the--3—-years--when-—the--empioyer--was
uninsured--—An--ansessment-for-payroli-paid-by-the—uninsured
enployer-for-any-time-prier-to-duiy--i7--193Fy——may--not--be
made

t2}-~ta}-Fhe-—fund--shail must receive-from-an—uninsured
enpioyer—an-amount—equai-to-ati-benefits-paid-or~te-be--paid
from-—the--fund-—-to--an--injured--employee--of-the-uninscred
empioyer--Hovwevery—the-uninsured-empleyerta—3iabitity-—under
this-subseckion-t2ytay-may-not-exceed-9507600<

tby——Fhe---dotiar---iimitation-—dees--not--appiy--to—-an
uninsured-empioyeris-iiabitity-to-an-injured-emptoyee-or—-che
employeela-benefictariens-under-39-71-569-or-39-31~515+ |

€¢3)--Fhe-~department--may--determine--that--the——-$170080
asseasments-that-are-charged-againat-an-insurer-in-each-case
of-an-industrialt-death-under-39-71-902¢1y-shatd mast be-paid

to--the-uninsured-empioyersi-fund~rather-than—the-asnbaequent
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injury-£funds
t4)——The-departnent-may-enter-into-an-agreement—-with—the
injured-empisyee-or-the-empioyeeis-beneficiaries——-to-—assign
to--the-—empioyee--or-—the--beneficiaries-ati-or-part-cf—the
funds-received-by-the-department—from-the-oninsured-empioyer
pursuant—to-subsection-{t2¥tajsr

{151 --When-a-corporation—-subgect—to-Pitim~-35-—has--failed

eo--fiie--aq——annuai-—tepett-—with-ehe-seeretary-ef*stahe—as

required-by-laws-the-department-shati-hoid--the-—corporation

officers--jointiy——and--severaliy--iiabie--fer-any-uninsured

empleyer—penatties-or-einim-costs—-due--for--the—-periad—--in

which-—the--corporation-—-is-—detinguent-in-fiting-the—annua

ggggrer-if-ghe-annuni—repore-éa-fi}edw—aéter--Ehe-—speeified

timey-——the-officers-may-not-be-heid-iiabie-for—the-uninsured

empioyer-penaities—or-ciaim-—costs——that--acerve——after——the

report-ia-£filedy®

Soction—F-~Gectien—39-71-5657-MEA7-is-amended-to-reads—-
239-3%-585---Applicabitity-——of---other-—-provisions——of
ehapter-to-fund ——-timitationss—Aii-~apprepriate--provisions
in-~-the--Workersi-—Compensation-Act-appiy-to-the-fund-in-the
same-manner-as-they-appiy-to-coapensation-ptans-——Ner——ty--27

and--arr—exeegt-th-t—ehe—norhera*-cenggnsatien-judge—-a!—not
do-the-foiiowings

ti}--assess-costa-and--attorney—-feesy—-as——provided--in

39-71-61iy-aqainast-the—uninsured-empioverai-funds-or
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{t24-——asseas-—an-inerease-in-avard-for-unreasonablie-deiay

or—refusai-to-payy-as-provided-in-——39-31-296%y—-against——the

uninsured-emplioyersi-fund:2

Section 6. section 39-71-506, MCA, is amended to read:
"39-71-506. €Eeoiieetion-——af-—-payments--from--uninsured

empioyer-by-suit Lien for payment of unpaid penalties and

claims -- levy and execution. (1) If, upon demand of the

department, an uninsured employer refuses to make the
payments to the fund that are provided for in subsections
{1) and (2) of 39-71-504, the suma-may-be-ceiiected-by-the

department-through-snit unpaid penalties and claims have the

effect of a judgment against the employer at the time the

payments become due. Phe AFTER THE DUE PROCESS REQUIREMEMNTS

OF 39-71-2401(2) AND (3) ARE SATISFIED, THE department may

issue a certificate gsetting forth the amcunt of payment due

and direct the clerk of the distriect court of any cocunty in

the state to enter the certificate as a judgment on the

docket pursuant to 25-9-301. From the time the judgment is

docketed, it becomeg a lien upon all real and-persenai

property of the empioyer. AfFter satisfying any due process

requirements, the department may enforce the judgment at any
time within 10 years of creation of the lien.

{29—Fhe——lien--provided——-for--in-—subseetion—{tiy-is-not

vaiid-against-anvy-third-party-owning-an-interest—in-the-reai

asr-personat-property-subiect—to-the—ltien-if¢
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ta}--the-ehird-party-interest-is-recorded-priesr--to--the

entrance—af-the-certificate-as-a-judgment;—and

tby-—-the-—third-—party--receives—-from——-the--most-recent

grantor—of-the-interest-a-signed-affidavit-ntating-thac——any

penatties—-and-—ciains—relating--to-—the-propeticy-have-been

paids

£31(2} The department may settle through compromise
with an uninsured employer the amount due the fund under
39-71-504."

Section 7. Section 39-71-708, MCA, is amended to read:

®39-71-708. Compensation for disfiguremsent. (1) The
departnent—-may--award—-proper——and--equitablis-——benefits-—-for

Injured workers who suffer serious Fface, head, or neck

disfigurementy may be entitled to benefits not to exceed

$2,500, in addition to benefits payable under 39-71-703.

(2) No A payment under this section shaii may not be in
lieu of the separate benefit of medical and hospital
servicea or of any benefits paid under 39-71-701 for
temporary total disability."

Section 8. section 39-71-302, MCA, is amended to read:

*39-71-902. Fund to recelve payment from insurer for
each death under chapter —— assessment of insurers. (1) 1In
every case of the death of an employee under this chapter,
the insurer shall pay to the fund the sum of $1,000. 1In

addition, the department may assess every insurer an amount
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not to exceed 5% of the compensation paid in Montana in the
preceding fiscal year. The assessment must be transmitted
annually to the subsequent injury fund by the employer or

insurer. The cost of administration of the fund must be paid

out of money in the fund.

{2) When, in the judgment of the department, the amount
of money in the subseqguent injury fund is such that there is
a surplus above and beyond projected 1liabilities and

administrative costs, the department may at its discretion

suspend or reduce further collection of assessments for a
pericd of time determined by the department.”
Section 9. section 39-71-907, MCA, is amended to read:
"39-71-907. Certified vocationally handicapped person
to be compensated for injury as provided by chapter —

insurer liability for compensation limited -— appropriation.

{1) A person certified as vocationally handicapped who
receives a personal injury arising out of and in the course
of his employment and resulting in death or digability must
be paid compensation in the manner and to the extent
provided in this chapter or, in case of his death resulting
from such injury, the compensation must be paid to hias the
person's beneficiaries or dependents. The liability of the
insurer for payment of medical and burial benefits as
provided in this chapter is 1limited to those benefits

arising from services rendered during the period of 104
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weeks after the date of injury. The liability of the insurer
for payment of benefits as provided in this chapter is
limited to 104 weeks of compensation benefits actually paid,
Thereafter, all compensation and the cost of all medical
care and burial is the liability of the £fund.

(2) The amounts necessary for the adminiatration-—and

payment of benefits from this fund are statutorily

appropriated, as provided in section 17-7-502, from this

fund."

Saction 10. section 39-71-2104, MCA, is amended to
read:

*39-71-2104. Renewal of application. Every An employer,
s0 long as he that emplaoyer continues in his empicyment TQ
EMPLOY and se——iong--as-—-he continues to be bound by
campensation plan No. 1, shally-at-least-30-days-befare-the
expiration—of-cach——£iscal--yeary annually renew his the
application toc be permitted to continue to mnake such
payments as-aferesaid directly tc his employees for the next
ensuing--fiscal yeary-and-under-iike-civcumstances-as-chose
nentiogned-for~the-granting--af--such-—-peraission——upon—-—such
firat-~—appiicationy. ¢he The department may, with the
concurrence of the Montana self-insurers guaranty fund,
renew the same application from year to year. The annual

renewal applicapion must be in the form, for the period, and

subject to the time limits prescribed by the department.”™
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Section 11. Section 39-71-2106, MCA, is amended to
read:

=39-71-2106. Requiring security of employer. (1) (&)
The department may require any employer who elects to be
bound by compensation plan No. 1 to provide a Beacurity
deposit in accordance with rules adopted by the department.

All securitles of the United States treasury must be used-as

a-security-deposit in book-entry form., Except as provided in

subsection {1)(b), the security deposit may be a surety
bond, government bond, certificate of deposit, or lettar of
credit approved by the department and must be the greater
of:

(i) §250,000; or

(ii) an average of the workers' cowpensation liabilities
incurred by the employer in Montana for the past 3 calendar
years.

{(b) The department may, in accordance with rulea
adopted by the department, require a larger deposit as
additicnal evidence of solvency and financial ability to pay
the liabilities provided by this chapter.

{2) (a) The department shall require an employer to
give security in addition to the Becurity described in
subsection (1) if:

(i} the department determines that the employer is

insoivene-—-er lacks the financial ability to pay the
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‘ compensation that is required EXPECTED under thia chapter

and that s chargeable to the employer during the £iseal
year toc be covered by the permission provided for in
39-71-2103; or

{ii) the employer is an--asseciationy-corporationy—or
organizatien a group of individual eaployers seeking
permission to operate under compensation plan No. 1.

{b} The additional security required in saubsection
{2)ta) must be an amount that the department finds
reasonable and necessary t¢ meet all liabilities that the
employer may accrue under this chapter during the fiscal
year.

{3) (a) The security provided for in subgection (2)
must be deposited with the department and-may-be-either-an
estimated-percent-ef-the-empioyeris--iast--preceding--annuai
payroii--or--a--percent-of-the-establiished-amount—of-his the
empisyerls annuai-payroii-£or-the-finecal-year. The security
may conaist of:

(i} a bond or-undertaking executed to the department in
the amount to be fixed by it with ewe-eor-mere-sufficient
sureties A SURETY, which undertaking must be conditioned
that the employer will pay or cause to be paid to his
employees all sums and amounts for which the employer
becomes 1liable under the terms of this chapter during the

fiseal year; or
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{ii) any state, county, municipal, or school district
bonds or the bonds or evidence of indebtedness of any
individuals or corporations that the department considers
solvent; OR

(IITI) OTHER SECURITY DEPOSITS ALLOWED IN SUBSECTION
{1}(p).

(b} Every deposit and the character and amount of the

securities must at all times be subject to approval,
revision, or change by the department as it may require.

{c) Upon proof of the final payment of the liability
for which the securities are given, the securities or any
remainder of the securities must be returned to the
depositor.

{4) The depar tment iz liable for the value and
safekeeping of all deposits or securities and shall, at any
time, upon demand of a bondsman or the depositor, account
for the deposits or securities and the earnings of the

deposits or securities.*

Section 12. section 39-71-2204, MCA, is amended to
read:

©39-71-2204. Insurer to submit notice of coverage
within thirty days —- penalty for failure. (1) The insurer
shall, within 30 days after the issuance of the policy of
workers' compensation insurance, submit to the department

the notice of coverage stating the effective date of the
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policy insuring the employer and such other information as
may be required by the department.

{2) The department may:

{a) recognize the national council on compensation

ingurance as an agent for authorized workers' compensation

insurers in Montana; and

(b) under terms and conditions acceptable to the

department, accept notice of coverage received from thé

national council on compensation insurance as the insurer's

notice of coverage.

t24(3) The department may, in its discretion, assess a

penalty of no more than $200 against an insurer whieh that

as a general business practice does not comply with the
30-day notice reguirement as set forth in subsection (1) of
this-section.”

Section 13. Section 39-71-2205, MCA, is amended to
read:

*"39-71-2205. Policy in effect until canceled or
replaced —— twenty-day notification of cancellation required
— penalty. (1) The policy remains in effect until canceled,
and cancellation may take effect only by yritten notice to
the named insured and to the department at least 20 days
prior to the date of cancellation. However, the policy
terminates on the effective dJdate of a replacement or

succeeding workers' compensation insurance policy issued to
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the insured. Nothing in this section prevents an insurer
from canceling a policy of workers' compensation insurance
before a replacement policy is issued to the insured.

{2) The department may:

{a} recognize the national council on compensation

insurance as an agent for authorized workers' compensation

insurers in Montana; angd

(b) under terms and conditions acceptable to the

department, accept notice of cancellation received from the

national council on compensation insurance as the insurer's

notice of cancellation.

+2¥(3) (a) The department may assess a penalty of up to
$200 against an insurer that does not comply with the notice
requirement in subsection (1).

(b} An insurer may contest the penalty assessment in a
hearing conducted according to department rules.” ‘

Section 14. section 39-71-2206, MCA, is amended to
read:

*39-71-2206. Deposits by insurer with department to
guarantee payment of liability. (1) (a) Before issuance of
any policy by an insurer as herein authorized, the insurer
must ghall deposit with the department bonds book-entry
securities of the United States or the state of Montana or
of any school district, county, city, or town in the state

of Montana or a corporate surety bond made out to and
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approved by the department in an amount not less than
$25,000 or more than §200,000, as the department may
determine.

{b} If any insurer fails to discharge any liability
after the amount thereof is determined by the department and
within the time limited by the department, the department
shall convert the bonds or sueh any part thereof as is
necessary into cash and from the proceeds liquidate such the
liability, and thereafter the insurer must shall make an
additional deposit to meet any deficiency caused thereby. It
is intended to give the department the discretion in the
matter of whether an insurer has failed to discharge any
liability.

{c) If any insurer fails to replace a canceling,

terminating, or matyring security within the time limit

established by the department, the department shall protect

the security deposit by converting the canceling,

terminating, or maturing security into cash and shall

maintain the deposit until a replacement security acceptable

to the department is deposited.

(2) Within 30 days of the happening of an accident
where death or the nature of the injury renders the amount
of future payments certain or reasonably certain, the
ingurer shall make a deposit, as herein defined, with the

department for the protecticn and guarantee of the payment

-29- HR 287

umﬂmmhuh’h‘

")
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0287/04

of suach the liability in such a sum as the department may
direct. However, if the department considers the amount on
deposit by the insurer under the provisions of subsection
(1} of--this-section sufficient to cover all liabilities of
the insurer, then no further deposit may be required.

(3) Any deposit made under the provisions ef
compensation plan No. 2 must be held in trust by the
department as security for the payment of the liability for
which the deposit was made. Such The deposit may be reduced
from time to time with the permissicn of the department as
the payment of the liability of the insurer may reduce the
amount required to be on deposit. Such The deposit may be
changed or renewed when desired by the depositor by
withdrawing the same or any part thereof and substituting
other deposits therefor. Upon proof of the final payment of
the iiability for which suech the deposit was made, any
deposit remaining must be returned to the depositor. All
earnings ﬁade by suech the deposit must first be applied upon
any liability of the depositors, and if no such 1liability
exista, then sueh the earnings must upon demand be delivered
to sueh the depositor. The department an¢ its bondsmen are
1iab1é For the value and safekeeping of sueh the deposit and
shall at any time, upon demand of a depositor, account for
the same and the earnings thereof.

{4) In the event of an insolvency of a plan No. 2
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ingurer, the department may, at its discretion, release part

or all of the deposit held to the Montana insurance guaranty

associaticn for payment of the insurer's Montana workers'

compensation claims if:

{(a) the ingurer has been determined to be insolvent by

a court of competent jurisdiction or bankruptcy proceedings

have been instituted by or againgt it;

{b) the insurer ig unable to pay its workers®

compensation claims; and

{c) the ingurer's Montana workers' compensation

liabilities have become the responsibility of the Montana

insurance quaranty asseociation.”

Saction 15. section 39-71-2615, NCA, is amended to
read:

"39-71-2615. 1Initial fee — asscssment. (1) A private
self-insurer shall pay to the fund an initial fee of §1,000
upon becoming a member. Thereafter, a member's financial
obligation to the fund must be eatablished by assessment ag
provided in subsection (2}.

{2} The fund may assess each of its members a pro rata
share of the amount necessary to carry ocut the purposes of
this part. However, the total annual assessments in any
calendar year may not exceed 5% of the indemnity
compensation paid by each meamber during the previous

calendar year. Funds obtained by assessment pursuant to this
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subsection may be used only for the purposes of this part.

(3) A former member is liable for assessments made by
the fund for 3 years following the date the member's status
as a private self-insurer ias terminated, whether the
termination is by action of the private self-insurer or the
department. A former member’'s assessment must be based on
the i2-month-peried compensation paid during the peiiey LAST
APPROVAL year immediately preceding the member's termination
of its status as a private self-insurer.

{4} The board shall certify to the department the
collection and receipt of assessments, noting any
delinguencies. The board shall take appropriate action to

collect a delinquent assessment.*

Section 16. Section 39-72-405, MCA, is amended to read:
"39-72-405. General limitations on paymsent of
compensation. (1) Compensation may not be paid when the last
day of the injurious exposure of the employee to the hazard
of the occupational disease has occurred prior to July 1,
1959,

(2) When any an employee in employment on or after
January 1, 1959, because he the employee has an occupational
disease incurred in and caused by such the employment whiech
that is not yet disabling, is discharged or transferred from
the employment in which he the employee is engaged or when
he the employee ceaseé his employment and it is in fact, as
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determined by the medical panel, inadvisable for him the
employee on account of a nondisabling occupational disease
to continue in employment and he the employee suffers wage
loss by reason of the discharge, transfer, or cessation, the
depeartment-may-aiicw-coapensation-on-acecount—thereof-—an--it

eonsiders—--jfuaty compensation may be paid, not exceeding

$10,000, by an agreement between the insurer and the

claimant, If the parties fail tc reach an agreement, the

mediation procedures in TITLE 39, CHAPTER 71, part 24, of

this-chapter must be followed."

Section 17. section 39-72-608, MCA, is amended to read:

*39-72-608. Payment of medical examination, report, and
autopsy expenses. The expense of the first medical
examination and reéort as provided in 39-72-602 must be
borne by the insurer. The expense of a reexamination and
panel report must be borne by the dJdissatisfied party
requesting the reexamination. The expense of the pericdic
medical examinations and reports, as provided in 39-72-607,
must be borne by the party requesting the periocdic medical
examination. The expenge of the autopsy, as provided for in
39-72-606, must be borne by the party requesting the

autopsy. When the occupational disease causes death, the

expense of any examinations and reports, as provided in

39-72-605, must be borne by the party reguesting the

examination."
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Section 18. Section 17-7-502, MCA, is amended to read:

*17-7-502. Statutory appropriations — definition —
reguigites for validity. (1) A statutory appropriacion is an
appropriation made by permanent law that authorizes spending
by a state agency without the need for a biennial
legislative appropriation or budget amendment.

{2) Except as provided in subsection (4), to be
effective, a statutory appropriation must comply with both
of the following provisions:

(a) The law containing the statutory authority must be
listed in subsection (3).

{b) The law or portion of the law making a statutory
appropriation must specifically state that a statutory
appropriation is made as provided in this section.

{2) The following laws are the only laws containing
statutory appropriations: 2-9-202; 2-17-105; 2-18-812;
10-3-203; 10-3-312; 10-3-314; 10-4-301; 13-37-304; 15-1-111;
15-23-706; 15-25-123; 15-31-702; 15-36-112; 15-37-117;
15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411;
17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-409;
17-7-304; 19-5-404; 19-6-709; 19-B-504; 19-9-702; 19-9-1007;
19-10-205; 19-10-305; 19-10-506; 19-11-512; 19-11-513;
19-11-606; 19-12-301; 19—13-604; 19-15-101; 20-4-109;
20-6-406; 20-8-111; 20-9-361; 20-26-1503; 22-3-811;
23-5-136; 23-5-306; 23-5-409; 23-5-610; 23-5-612; 23-5-631;
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23-7-301; 23-7-402; 27-12-206; 37-43-204; 37-51~501;

39-71-503; 39-71-907; 39-71-2504; 44-12-206; 44-13-102;

53-6-150; 53~24-206; 61-5-121; 67-3-205; 75-1-1101;
75-5-507; 75-5-1108; 75-11-313; 76-12-123; 77-1-808;
80-2-103; 80-11-310; 82-11-136; 82-11-161; 85-1-220;
90-3-301; 90-4-215; 90-6-331; 90-7-220; and 90-9-306.

- {4) There is a statutory appropriation to pay the
principal, interest, premiums, and costs of issuing, paying,
and gecuring ali bonds, notes, or other obligations, as due,
that have been authorized and issued pursuant to the laws of
Montana. Agencies that have entered into agreements
authorized by the laws of Montana to pay the state
treasurer, for deposit in accordance with 17-2-101 through
17-2-107, as determined by the state treasurer, an amocunt
sufficient to pay the principal and interest as due on the
bonds or notes have Btatutory appropriation authority for
the payments. (In subsection (3): pursuant to sec. 7, Ch.
567, L. 1991, the inc;usion of 19-6-709 terminates upon
death of last recipient eligible for supplemental benefit;
and pursuant to sec. 18, Ch. 748, L. 1991, the inclusion of
22-3-811 terminates June 30, 1993.)"

NEW SECTION. Section 19. Time 1limit to appeal. A
dispute concerning uninsured employers' fund benefits must

be appealed to mediation within 90 days from the date of the

determination orvths determination is considered final.
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NEW-5BePIoN-—-Settion 22 - Administration--ef-adjusters-—
+1y-An-insurer-shali-conduct-administration--of--ita-—-ectaims
ad4usting--services-—through—-a--person-knowiedgeable-in-the
appiication——of--—-Montana-—--workersi---—compensation—-—-and
occupationati-—-disease——iaw--and--adminisecrative-—rutesr--The
person~-—retained--or--eapioyed--as-an-adjuster-by-an-insurer
muast-be-abie-to-demonstratey-in-a-manner-satisfactory-to-the
departmentz-a-thorough-knowiedge——of--workersl-—compensation
and-occupational-disease-taw-and-adminiatrative-ruiess

t23--an--insurer--shati--deatgnate—at-ieast-one—-adjuster
who—has-the-authority-and—abitity-to-pay——compensation—--when
due—and-who-has-the-authority-to-settie-ciaimas

13)--Fhe--departnenty—-in--coeperation--with--the--state
auditory--may—-reguiate--and--certify-adjusters-for-werkerst
campensation-adjuscings

NEW-sRerion-—-SECETION-20:- - 5reerric Ciains—BEPBNDEFORES-

€0BHS +-—FHB--6TATH-PUND-SHALL M COUNY-POR-BIPPERENTI-KINDG-OF

ChAIMS-AND-ADMENISTRAYIVE-BEPENOBO-SEPARAPELY - -PAYMENTE-MADR

PO-ChAIMANPS-AND-THHIR-BRESIGNAYHD-HBALPH-EARE-PROVIDHRS-MUST

BRE-ACCOUNTED—POR-SEPARAPELY -FROM-PAYMENTS-P0--PROVIDERS -—AND

VENBORO--OP-SHRVIEES-HIREE—BY¥ - PHB-SPAPE-FUNB+—FHR-BTATE-PUND

SHARB-—SPEREIPICARBY-—-ACLGINT ——-POR—~-PHE——-POLBOWING—--€OST8

SHPARATEEY=

11y—-PAYMENPS--20--HEALPH-CARB-PROVIDERS-FPOR-INDEPENDENT

MEPIEAL--EVALUAPIONS-—OR--OFHER--SBRVIQES--PROVIDAP--AY--THE
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REQUEST-OF-PHE-0PATE-PUNDy 1 0l.

12)——PAYMENT?S-PO-MEPICAL-PANBEST

2 NEW SECTION, SECTION 23. EFFECTIVE DATE. [THIS ACT) IS

£33~ -PA¥MENPS-TO-REHABILIPTATION-PROVIDERS——POR~--SERVICES 3 EFFECTIVE JULY 1, 1993,

PERPORMEB-AT-PHE-RBOURSY-OFP-FHE-8FATE-PUND;

-End-
143 --PAYMENTPS-MABR-POR-RETRAINING-OR-ON-PHE-JOB-PRAINING

PROGRAMS--ANB——OPHER-RBHABIbEPAFION-PAYMENPS-MABR- PO~ INIJURED
WORKERO +
£53--PA¥MENPS-MABR--¥N-HOBSH--6R--POR--CONTRACEED--hEBGAR
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EOUNSER7 ~AND

$£6y-—PAYMENTS-PO-PRIVATE-INVESTI6ATORS-ANB-OPHER ~SERVIER

PROVIDHRS-MADH-IN-CONNECEION-WIPH-PRAGD-INVESPIGATIONS

NEW SECTION. SECTION 20. CLAIMS EXPENDITURES CODES.

THE STATE FUND SHALL CONTINUALLY REVIEW

ITS CLAIMS

EXPENDITURE CODING STRUCTURE TO SEPARATELY ACCOUNT POR

CLAIMS AND ADMINISTRATIVE EXPENSES. IF A REVIEW DEMONSTRATES

A COMPELLING NEED FOR EXPENDITURE INFORMATION THAT 1S NOT

AVAILABLE, THE STATE FUND SHALL EXPAND O_R MODIFY ITS CLAIMS

EXPENDITURE CODING STRUCTURE.

NEW SECTION. Section 21. Repealer. Sections 39-71-2109

and 39-71-2207, MCA, are repealed.

NEW SECTION. Section 22. cCodification

inatruction.

|Beccions BSBETION SECTIONS 2i-and-22 19 ANB-20 AND 20] are

#9 ARE intended to be codified as an integral part of Title

39, chapter 71, and the provisions of Title 39, chapter

apply to [seetions SBE2ION SECTIONS 2i-and-22 19 ANB-26

_3‘1_

71,
AND

287
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