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Uoosiz BILL NO. 28

INTRODUCED BY

Do

A BILL FOR

ACT ENTITLED “AN ACT GENERALLY REVISING THE

MONTANA SUBDfVISION AND PLATTING ACT; CLARIFYING THE PURPOSE
OF THE ACT; REDEFINING “SUBDIVISION" AND CERTAIN OTHER
TERMS; REMOVING THE CRIMINAL PENALTY AND INSTITUTING A CIVIL
PENALTY FOR VIOLATIONS; PROVIDING FOR ACTIONS AGAINST
GOVERNING BODIES; ESTABLISHING CLEAR GUIDELINES FOR LOCAL
GOVERNMENT REVIEW OF SUBDIVISIONS; ESTABLISHING CRITERIA AND
A PROCESS FOR INFORMATIONAL HEARINGS; REMOVING CERTAIN
EXEMPTIONS FROM SUBDIVISION REVIEW: AMENDING SECTIONS
7-16-2324, 76-3-102, 76-3-103, 76-3-105, 76-3-301, 76-3-501,
76-3-507, 76-3-601, 76-3-603, 76-3-608, 76—4-102, 76-4-125,
AND 76-6-203, MCA; REPBALING SECTIONS 76-3-104, 76-3-201,
76-3-202, 76-3-203, 76-3-204, 76-3-205, 76-3-206, 76-3-207,
76-3-208, 76-31-209, 76-3-210, 76-3-584, 76-3-505, 76-3-604,
76-3-605, 76-3-606, 76-3-607, 76-3-609, AND 76-4-1032, MCA;
AKD PROVIDING AN IMMEDIATE EFFECTIVE DATE AND APPLICABILITY

DATES . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA :

Section 1. Section 76-3-102, MCA, is amended to read:
=76-3-102. Statement of purpose. ¥t-is-the The purpose

of this chapter is to promote the public health, safety, and
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general welfare by regulating the subdivision of land; eae
prevent--overcrowding——eof--tand; to lessen congestion in the
streets and highways; to provide for adequate itighty--airy
water supply, sewage disposal, parks and recreation areas,
ingress and egress, and other pubiie requirements adopted

pursuant to this chapter; te-require-development-in-harmony

with-the-—naturai--environment;--to--regquire--that—-whenever
aeeeasary1——bhe-—épprepriate—wnpprovni*—ci——subdivisiona——be
eontingent-—upon-a-written—finding-of-publtie-intereat-by-the
governing-bodyr—and to reguire uniform monumentation of land

subdivisions-and-transferring divisions; to require that the

transfer of interests in real property be made by reference

to plat or certificate of survey; and to provide simple,

clear, and uniform gqguidelines for review of subdivisions in

a manner that also protects the rights of property owners."

Section 2. sSection 76-3-103, MCA, is amended to read:

"76-3-103. Definitions. As used in this chapter, unless
the context or subject matter clearly requires otherwise,
the following_words or phrases shail have the following
meanings:

(1) YAccess" means:

{a} physical access by a rcad that meets the applicable

standards set by the governing body according to 76-3-501;

and

{b} legal access by easement or otherwise that provides

"2 H&Si%?%;
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the property owner the right of ingress and egress for any

parcel created by a subdivision.

{2) “Agricultural producer™ means a person primarily

engaged in the production of agricultural products.

t3¥({3) "Certificate of survey" means a drawing of a
field survey prepared by a registered surveyor for the
purpose of disclosing facts pertaining to boundary
locations.

t2}({4) "“Dedication" means the deliberate appropriation
of land by an owner for any general and public use,
reserving to himseif the owner me rights which ;ggg are not
incompatible with the full exercise and enjoyment of the
public use to which the property has been devoted.

+3¥(5) “Divisiocn of langd* means the asegregation
creation of one—er-mere parcels of land from a larger tract
held in single or undivided ownership by transferring or
contracting to transfer title to or poasession of a portion
of the tract or properly filing a certificate of survey or
subdivision plat establishing the identity of the segregated

created parcels pursuant to this chapter,

{6) "Dwelling unit” means a residential structure in

which a persgon or persons reside.

t4¥(7) “"Examining land surveyor* means a registered
land surveyor duly appecinted by the governing body to review

surveys and plats submitted for filing.
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{8) "Executive proceedings" means public proceedings in

which the governing body deliberates without receiving

public comment except when, with the approval of the

presiding officer, specific gqueations are directed to the

subdivider or other individuals.

+53¥(9) “Final plat® means the final drawing of the
subdivision and dedication reguired by this chapter to be
prepared for filing for record with the county clerk and
recorder and containing all elements and reguirements set
forth in this chapter and in regulaﬁions adopted pursuant

therete to this chapter.

¢6+(10) "Governing body" means a board of county
commissioners or the governing>authority of any city or town
organized pursuant to law.

f#}-—'iffegniariy——ahaped——traee-oi—iand‘—nenns-a—paréei
of-iand-other-than-an-altiquot--part-—-of--the-—tnited--States
goverament-survey-section-or-a-bnited-States-government-toty
the--boundarien--or—-areas—-of--which--cannet—-be-determined
without-a-survey-er-trigonometric-caicutations

t8y--%gecanionai-aateli-neans-one-sate-of—a--division--of
tand-within—any-i2-month-perieds

(11) "Major subdivision” means a subdivision that is not

a minor subdivision or a special subdivision.

{12) "Minor subdivision" means:

{(a) for subdivisions involving the actual division of

—4-
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land, the first five parcels subject to subdivision review

under this chapter from a single tract of record ag of July

1, 1993; or

{b) for subdivisions involving the provision of

permanent multiple spaces-  with utility hookups for

recreational camping vehicles or mobile homes, multiple

spaces For dwelling units, or multiple spaces for work camp

gtructures as described in subsection (21){(a), the first

five of these spaces from a single tract of record as of

July 1, 1993.

+9¥(13) "Planned wunit development" means a land
development project consisting of residential clusters,
industrial parks, shopping centers, office building parks,
or any combination thereesf which comprises a planned mixture
of land uses built in a prearranged relationship to each
other and having open space and community facilities in
common ownership or use.

t+0¥(14) "Plat” means a graphicél representation of a
subdivision showing the division of land into lots, parcels,
blocks, streets, alleys, and other divisions and
dedications.

¢¥%¥({15) "Preliminary plat" means a neat and scaled
drawing of a proposed subdivision showing the layout of
streets, alleys, lots, blocks, and other elements of a

subdivision which furnish a basis for review by a governing
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body.
t:25(16) "Registered land surveyor®™ means a person

registered professional land surveyor licensed in

conformance with Title 37, chapter 67, to practice surveying
in the state of Montana.

t+3¥(17) "Registered professional engineer™” means a
person licensed in conformance with Title 37, chapter 67, to
practice engineering in the state of Montana.

{1B) "Rights of property owners" means the right to use.

enjoy, improve, sell, and convey, in total or in part, real

property as long as the exercise of the rights do not deny

these .rights to other property owners or adversely affect

public healith, safety, and welfare.

{19) “Special subdivision” means a subdivision that

conforms to a master plan and a long-range development

program_ of public works projects adopted pursuant Lo

76-1-601 and =zoning regulations adopted pursuant toc Title

76, chapter 2, part 2 or 3.

t341(20) “Subdivider" means any a person who causes land

to be subdivided or who proposes a subdivision of land.

+35%(21) (a) "Subdivision” means, except as provided in

subsection {(21)(b), a division of land or land so divided

which that creates one or more additional parcels containing
leas than 28 160 acresy-exeiusive--of--pubiie--roadways; in

order that the title to or possession of the parcels may be

_6_.
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sold, rented, leased, or otherwise conveyed. and--shaii

tnciude The term includes any resubdivision and - shaii

further--ineiude any residential condominium or residential

building and  also includes the colversion of a

nonresidential building toc a dwelling unit. The term further

inciudes any area, regardless of its size, whieh that
provides or will provide permanent multiple space spaces

with utility hookups for recreational camping vehicles or

mobile homes, muyltiple spaces for dwelling units, or

multiple spaces for work camp structures constructed to

exist for longer than 1 vyear. For purposes of this

subsection (a), "work camp structure” means housing that is

provided by a person for two or more families or individuals

living separately and that is for the exclusive use of the

employees of that person and the families of the employees.

Housing does not include shelter provided by an agricultural

producer for persons who are primarily employed to perform

agriculitural duties on the agricultural producer's ranch or

farm.

{b) Subdivision does not mean:

{i} a division creating cemetery lots only;

{ii} a division created by lease or rental for farming

and agricultural or silvicultural purposes;

{iil) a division creating an_interest in oil, gas,

minerals, or water that is severed from the surface

-7
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ownership of real property;:

{iv) a division created by reservation of a life estate;

{v} the sale, rent, lease, or other conveyance or use

of one or more parts of a building, structure, or other

improvement, whether existing or proposed;

{vi) a division of state-owned land, unless the division

creates a second or subsequent parcel from a single tract

for sale, rent, or lease for residential purposes;

(vii) a division created by operation of law or an order

of a court of record in this state pursuant to the laws

governing the distribution of estates, Title 72, chapters 1

through 6 and 10 through 14, or the dissclution of marriage,

Title 40, chapter 4, or a division that, in the absence of

an_agreement between the parties, could be created by an

order of a court in this state;

{viii) except for the survey regquirements in 76-3-401

through 76-3-405 and any applicable zoning requirements, a

division made for the purpose of relocating boundary lines

between adjoining properties, provided the division is

recorded in either the index of certificate of survey or the

index provided for in 76-3-613, as applicable, as long as

additional parcels are not created:

(ix) except for the survey requirements in 76-3-401

through 76-3-405, a division of land by an aqgricultural

producer made primarily for agricultural or silvicultural
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purposes by sale or agreement to buy and sell if the

divigion is outside of a platted subdivision, provided that

a dwelling unit is not to be erected on the parcel. The

erection of a dwelling unit on the parcel subjects the

divigion to the provisions of this chapter. Divisions made

primarily for agricultural or silvicultural gﬁrposes must be

noted on the certificate of survey or other recorded

ingtrument of conveyance, along with the statement that the

erection of a dwelling unit on_ the parcel subjects the

divigion to the provisions of this chapter.

{x} except for the survey regquirements in 76-3-401

through 76-3-405, divisions created by rights-of-way;

{xi} [A) except for the survey requirements in 76-3-401

through 76-3-405 and the review requirements of Title 76,

chapter 4, part 1, a division created by an agricultural

producer for sale or gift to a member of the agricultural

producer's immediate family and limited to _a single sale or

gift to each immediate family member. Additional sales or

gifts to an immediate family member of an agricultural

producer may be made for adjoining properties under the

provisiong of subsection  (21)¢(b)(viii), as long as

additional parcels are not created.

{B} A division created by an agricultural producer,

regardless of its size, that provides or_ will provide

permanent multiple spaces for four or fewer dwelling units,

B
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as long as land ig not divided;

{xii) a division of land made for the purpose of mining

when an application has been submitted or a permit or

contract received under the provisions of Title B2, chapter

4; or

{xiii) a division created tc provide security for

mortgages, liens, or trust indentures.

{22) “Tract of record" means a parcel of land,

irrespective of ownership, that can be identified by legal

description, independent of any other parcel of land, using

documents on file in the records of the county clerk and

recorder's office.

{23) "wWwater user entity" means an entity as described in

7-12-1151 or irrigation districts as provided for in

85-7-101,"

Section 3. Ssection 76-3-105, MCA, is amended to read:

"76-3-105. Violations -- actions against subdivider.

{1) Any A person who viclates any a provision of this

chapter or any a local regulatiens requlation adopted

pursuant ¢thereto--shaii--be to this chapter is guiity-of-a

misdemenanor-and-punishable-by-a-fine-of-not-iess--than--39106
or—-more--than--3580-or-by-imprisenment-in-a-connty-4ail-for
not-more-than-3-months-er-—-by--bath--fine--and--imprisonment

subject to a civil penélgy not to exceed $5,000. Each sale,

lease, or transfer of each separate parcel of land in

_10_
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violation of any a provision of this chapter or any a local
regulation adopted pursuant therete-shati-be-deemed to this
chapter is a separate and distinct offense.

{(2) The governing body may file an action in district

court to enjoin the violation of a provision of this chapter

or of a regulation adopted pursuant to 76-~3-501,"

NEW SECTION. Section 4. violations —- actions against
governing body. A person who has filed with the governing
body an application for a subdivision under this chapter may
sue the governing body to recover actual damages caused by;

(1) a Einal action, decision, or order of the governing
body that imposes requirements, limitations, or conditions
upon the use of the property in excess of those authorized
by this chapter; or

(2) a regulation adopted pursuant to this chapter that
is:

{a} arbitrary or capricious; or

{b) unlawful or exceeds lawful authority.

Section 5. section 76~3-301, MCA, is amended to read:

"76-3-301. General restriction on transfer of title to
subdivided lands. {1) Except as provided in 76-3-303, every
final sybdivision plat =must be filed for record with the
county clerk and recorder before title to the subdivided
land can be sold or transferred in any manner. The clerk and

recorder of the county shall refuse to accept any plat for

~11-
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.record that fails to have the approval of 76-3-611(1) in

proper form.
{2) The clerk and recorder shall notify the governing
body or its designated agent of any land division  deseribed

in--76-3-267¢1} exempted from review but subject to survey

requirements.

{3) If transfers not in accordance 'with this chapter
are made, the county attorney shall commence action to
enjoin further sales or transfers and compel compliance with
all provisions of this chapter. The cost of such the action

shati must be imposed against the party not prevailing."

Section 6. Ssection 76-3-501, MCA, is amended to read:

“76-3-501. Local subdivision requlations. (1) Before
Juiy-17-19747-the The governing body of every county, city,
and town shall adopt and provide for the enforcement and
administration of subdivision regulations reasonably
providing for the orderly development of their
jurisdictional areas; for the coordination of roads within
subdivided land with other roads, both existing and planned;
for the dedication of land for roadways and for public
utility easements; for the improvement of roads; tor the
provision of adequate open spaces for travely--tight;—-atry
and recreation; for the provision of adequate
transportation, water, drainage, and sanitary facilities;

for the avoidance or minimization of congestion of streets

_12_
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and highways; and for the avoidance of subdivision whiech

that would invoive sary unreasonable environmental

degradation and the avoidance of danger of injury to health,
safety, or welfare by reason of natural hazard or the lack
of water, drainage, access, transportation, or other public
services or would necessitate an exces;ive unreasonable
expen&iture of public funds for the supply of sueh services.

The subdivision requlations must protect the rights of

property owners. The regqulations must include and are

limited to:

(a) procedures for expedited review of minor and

special subdivisions;

{b) procedures, based on_the minimum reguirements as

provided for in 7-1-4127, for providing public notice of

aubdivision applications and hearings;

{c) procedures for obtaining public agency and public

utility review. This review may not delay the governing

body's action on the proposal beyond the time limits

gpecified in [section_ 10]. The failure of an ageancy to

complete a review of a plat may not be a basis for rejection

of the plat by a governing body.

{d) procedures and standards concerning the application

of review criteria to subdivision applications, as provided

for in 76-3-608;

(e) standards for the design and arrangement of lots,

.-13__.

o N o W N M

-l

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0020/01

streets, and roads; for grading and drainage; and for the

location and installation of utilities. Standards For the

design of streets and roads may not exceed the requirements

for anticipated vehicle use directly attributable to the

subdivision. Variances from road gtandards may be granted

for subdivisions requiring minimal vehicle use.

{f} if a proposed subdivision lies partly or totally

within the boundaries of a water user entity, a provision

that the proposed plat of the subdivigsion be submitted for

review to the water user entity to ensure that the existence

and location of all water user facilities are properly noted

on the plat. Water user facilities include but are not

limited to canals, laterals, open drains, and closed drains.

{2) The governing body may also adopt subdivision

regulations that provide financial or other positive

incentives for developments that accommodate public values,

+2¥(3) Review and approval or disapproval of a
subdivision under this chapter may occur only under those
regulations in effect at the time an application for
approval of a preliminary plat or for an extension under
76-3-610 is submitted to the governing body."

Saction 7. Section 76-3-507, MCA, is amended to read:

®?76-3-507. Provision for bonding requirements to insure
ensure construction of public improvements. {1) Except as

provided in subsection (2}, the governing body shall require

-14-
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the subdivider to complete required improvements within the

subdivision prior to the approval of the final plat.

{2) Becai--requiations-may-provide—thatz—in {a}) In lieu
of the completion of the construction of any public
improvements prior to the approval of a final plat, the
governing-body subdivider shall require provide a bond or
other reasonable security, in an amount and with surety and

conditions satisfactory to i+t the governing body, providing

for and securing the construction and installation of sueh
the improvements within a period specified by the governing
body and expressed in the bonds or other security. The

governing body shall reduce bond requirements commensurate

with the completion of improvements.

{(b) In lieu of requiring a bond or other means of

secufity for the construction or installation of all the

required' public improvements under subsection (2)(a), the

governing body may approve an incremental paymeat or

guarantee plan. The improvements in a prior increment must

be completed, or the payment or guarantee of payment for the

costs of the improvements incurred in a prior_ incresent must

be satisfied, before development of future increments.

{3) Governing body approval of a final plat prior to

the completion of required improvements and without the

provision of the security reguired under subgection (2} is

not an act of a legislative body for the purposes of

-15-
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2-8-111,"
Section 8. section 76-3-601, MCA, is amended ta read:
*76-3-601. Submission of preliminary plat Eor. review.
(1) BExcept--where--a-piat—is-etigibie-for-summary-approvai;

the The subdivider shall present the preliminary plat of the

proposed subdivision to the governing body or ¢the its

designated agent ar—--agency---designated-—-—thereby--the
pretiminary-pitat-—-of--the--proposed——subdivisien for local
review. The preliminary plat shai} must show all pertinent
features of the proposed subdivision and all proposed

improvements. The governing body or its designated agent

shall determine whether the proposed subdivision is a major,

minor, or special subdivision according tc the definitions

in 76-3-103.
{2) (a) wWhen the proposed subdivision lies within the

boundaries of an incorporated city or town, the preliminary

plat shaii must be submitted to and approved by the city or

town governing body.

{b) When the propesed subdivision is situated entirely
in an unincorporated area, the preliminary plat shai: must
be submitted to and approved by the governing body of the
county. However, if the proposed subdivision lies within 1
mile of a third-class city or town or within 2 miles of a
second-class city or within 3 miles of a first-class city,

the county governing body shall submit the preliminary plat

-16~-
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to the city or town governing body or its designated agent
for review and comment.

(c) If the proposed subdivision lies partly within an
incorporated city or town, the proposed plat thereof must be
submitted to and approved by both the city or town and the
county governing bodies.

(d) wWhen If a proposed subdivision is also proposed to
be annexed to a municipality, the governing body of the
municipality shall coordinate the subdivision review and
annexation procedures to minimize duplication of hearings,
reports, and other requirements whenever possible.

{3) This =section and-36-3-6847-76-3-6057y-and-76-3~-608

through-76-3-618-de does not limit the authority of certain

municipalities to regulate subdivisions beyond their -

corporate limits pursuant to 7-3-4444."
Section 9. section 76-3-603, MCA, is amended to read:
"76-3-603. Contents of environmental asseasment. Where
requiredy-——the An environmental assesament shai: must

accompany the preliminary plat for a major subdivision and

shail must include:

{1) a description of every body or stream of surface
water as that may be affected by the proposed subdivision,
together with available ground water information, and a
description of the topography, vegetation, and wildlife use

within the area of the proposed subdivision;
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(2) maps--and--tabies—-shewing-soii-types-in-the—-severai
parts-of-the-proposed-subdivinston-and-their-suitabilicy——-for
any—-propased--deveioptenta-in-those-severai-parts a summary

of the probable impacts of the proposed subdivision based on

the criteria described in 76-3-608; and

{3) a-community-impact-report-containing-a-statement-of
anticipated-needs-of—-the—-proposed-—subdiviston—£for--iocal
services;—--inciuding-——education--—-and--busing;--reads--and
maintenance;-watery-sevage;-and-solid-waste-facititiesr——and

fire-—-and---poitice-——protection; additional relevant and

reasonable information related to the applicable regulatory

criteria adopted under 76-3-501 as may be required by the

governing body.

t4)--such-additionai-retevant-and-reasonable-information
as-may-be-required-by—the—-governing-body="

NEW _SECTION. Section 10. Subdivision review proceas.
(1) A subdivider proposing a subdivision shall coafer first
with the governing body or its designated agent 'in a
preliminary conference to discuss the subdivision
application, the reqguirements of Title 76, chapter 4, and
this chapter, and local government regulations provided in
76-3-501. The subdivider shall submit a sketch of the plat
at the conference. Notice of the subdivision application

must comply with the local government regulations adopted

under 76-3-501.

-18_
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(2) (a) Pollowing the submission of a complete
subdivision application, the governing body shall approve,
conditionally approve, or disapprove the application within
the following timeframe:

{i) 60 days for a major subdivision; or

{ii) 35 days for a minor subdivision.

{b) The subdivider and the governing body may agree to
extend the time period.

NEW SECTION. Section 11. Informational hearings.
(1) In accordance with the procedure provided in
subsections (2) and (3), an application for a subdivision
may not receive more than one informational hearing. The
hearing must be c¢onducted by the governing body unless it
delegates the responsibility to the planning board or to a
hearing officer or conducts a joint hearing with the
planning board. When a hearing is held by the planning board
or a hearing officer, the board or officer shall make
findings and recommendaticons Eor submission to the governing
body concerning approval, conditional approval, or
disapproval of the plat not later than 10 days after the
informational hearing and within the timeframe provided in
[section 10}.

{2) (a) Por a major subdivision, within 21 days
following submission to the governing body of the complete

application by the subdivider, an informational hearing on
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the subdivision application may be requested by:

(i) the subdivider:;

{ii) a person who would be substantially adversely
affected by the subdivision; or

{iii) the governing body.

(b} The informational hearing, if held, must be at the
local government's expense.

(3) (a) Except as provided for in subsection (3}(c}.,
for a minor or special subdivision, an informational hearing
may be held only if: )

{i) the subdivision would be located in an area having
unique cultural or historical resourcea or environmental or
ecological resources that are susceptible to substantial
adverse effects from subdivision development or if the
subdivision would cause substantial adverse fiscal costs to
local government; and

{ii) the subdivider or a person who would be adversely
affected by the proposed subdivision requests a hearing from
the governing body within 15 days following submiasion of
the complete application.

(b) The governing body may assess costs of the heariné
on a minor or special sgubdivision to the requestor.

(c) The governing body may not hold an informational
hearing on the first minor subdivision from a tract of

record.

-20-
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{4) 1In informational hearings under this section,
irrelevant, immaterial, or unduly repetitious evidence must
be excluded but all other evidence of a type éommonly relied
upon by reasonably prudent persons in the conduct of their
affairs is admissible, whether or not the evidence would be
admissible in a trial in the courts of Montana.

{5) (a) Within the timeframe provided in subsection
(5){b), notice of an informational hearing on a 8ubdivision
application must beA given by the governing body by
publication in a newspaper of general circulation in the

county in which the subdivision is located. The subdivider,

- each adjoining property owner of record, and each purchaser

of recocrd under contract for déed of property adjoining the
land included in the plat must also be notified of the
hearing by the governing body by certified mail.

{b) The notification required in subsection (5){a) must
be accomplished:

(i) not less than 15 days prior to the date of the
hearing for a major subdivision; or

{ii) not less than 10 days prior to the dJdate of the
hearing for a minor or special subdivision.

(6) The governing beody shall make its decision to
approve, disapprove, or conditionally approve the
subdivision application during executive proceedings after

the ipformational hearing or after the time for a hearing
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has expired.

Section 12. section 76-3-608, MCA, is amended to read:

=76-3-608. Criteria for local government review. (1)
The basis for the governing body's decision to approve,
conditionally approve, or diéapprove a subdivision shaii-he
is whether the preliminary plat, applicable environmental
assessment, publie informational hearing, planning board
recommendations, and or an additional information
demonstrate demonstrates that development of the subdivision
wouid-be-in-the-publie—interest--Fhe—-governing—-body--shaii
disappteve—-any—-anbdivision—vhieh-it—éinda—netwto-be—in—the

public-intereat meets the requirements of this chapter.

{2) Qe—deeer-ine-whether—the~proposed—subdivisian—woaid

be-in—-the--public--interemsey-—-the Except as provided in

subsection (7), the governing body shall issue written

findings of fact whieh that weigh the foilewing criteria for

publie-interests in subsections (3) and (4). as applicable.

tay--the-basis—of-the-need-for-the-subdivisions
tb)-—expressed-pubiic-opinion;
tey—-effecta-on—-agricutbure;
tdy——effects-on-tocat-services;
tey-——effectn-on-taxatien;
t£y--effeces-on-the-natural-environment;
tgf--eEEects—cn—wiidiife-ﬁnd—wiidiife—habitat7—and

thy--effecta-on-the-pubiic-health-and-safetys

-22-
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{3) A subdivision proposal must underqo review for the

following primary criteria:

{a) The subdivision's effect on agricultural or

agricuitural water user practices must be weighed.

{b) The subdivigion must comply with water supply,

solid waste disposal, sewage treatment, and water guality

standards, as provided for in Title 76, chapter 4, part 1.

{c) The subdivision must provide easements for the

location and installation of any planned utilities.

{d) The subdivision must ensure access to each parcel

within the subdivision and notation of access must be made

on the applicable plat and on any instrument of transfer

concerning the parcel.

(e) Lots within the subdivigion may not have building -

siten within a floodway, as defined by Title 76, chapter 5.

{£) Except as provided in subsectioa {3){g), the

subdivision must be evaluated under the conditions provided

in subsection (4) to determine if lots that contain or that

can reasonably be expected to contain building sites are

located in an area affected by the following hazardas:

{i}) wunstable slopes, including areas where rockfalls,

landslides, mudslides, or avalanches have occurred or can

reasonably be expected to occur;

{ii) unsuitable =scils, including areas where the water

table occurs within 5 feet of the ground surface at any time
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of year and areag affected by socil creep, shrink-swell

potential, or sinkholes; or

{iii) drainage problems, including the potential for

sheetflooding.

{(g) The hazard evaluation required under subsection

(3)({f) dces not apply to the first minor subdivision from a

tract of record.

{4) Subdivisions evaluated for hazards under subsection

(3}{f) must be reviewed as followa:

{a) Local government regulations must provide specific

standards for evaluation and mitigation.

{(b) Existing and reagonably accessible data must be

used for the evaluation unless otherwigse agreed toc by the

subdivider and the governing body.

{c) Approved construction technigues may be required to

mitigate or overcome hagards.

{d) If a hazard is found to exist, notice of the hazard

‘must be placed on the final plat.

{e) If the governing body knows of the existence of

natural or man~caused hazards other than those described in

subsection (3){f)}, the governing body shall notify the

subdivider in writing of those known hagzards and require

notice of the hazards on the final plat.

(f) 'The result of the hazard evaluation is not

digpositive of the degree of hazard existing and is not
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grounds to establish liability againat the governing body.

{5) {(a) Major subdivisions must also be reviewed for

effects an:

(i) unique cultural or historical resources;

{ii) environmental or ecolegical resources; and

{iii} local services.

(b) Except for the First minor subdivision from a tract

of record, minor and special subdivisions may be reviewed

for the effects listed in subsection (5){a) if the governing

body determines that, based on information received in an

informational hearing held pursuant to ({section 11}, a

review is necessary.

{6) (a) In reviewing subdivisions for the effects

listed in subsection {(5)}(a), the governing 'body shall use

information from the environmental assessment, if required,

and may solicit other site-specific information from the

subdivider, agencies, and other appropriate sources. Efforts

by the governing body to gather additional information do

not constitute grounds for extending the deadlines for the

subdivision review process providedé for in {section 10}

unless an extension is agreed to by the subdivider.

{b} Based on the information gathered, the governing

body or its designated agent shall determine whether the

proposed subdivision is likely to have significant adverse

impacts on the factors listed in subsection ({5}.
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{c}) 1f the governing body or its designated agent

determines that significant adverse impacts are probable, it
shall consult with the subdivider and knowledgeable persons

and agency representatives that it considers necessary.

During the consuitation process, the parties shall work to

develop reasonable mitigation for the potential adverse

effects on the factors listed in subsection (5).

{d) The governing body may require the gsubdivider. to

design the subdivision to minimize any potentially

significant adverse impacts.

(e) The governing body shall issue written findings,

based on substantial credible evidence, to justify any

action taken under subsection (6)(d).

{£) In reviewing a subdivision under subsections {5)

and (6), a qoverning body must be guided by the following

standards:

(i) Mitigation measures imposed may not unreasonably

restrict a landowner's ability to develop land, but it is

recognized that in some instances the unmitigated impacts of

a proposed development may be unacceptable and will preclude

approval of the plat,

{ii) Whenever feasible, mitigation should be designed to

provide some benefits for the subdivider.

{7) (a) When a minor subdivision is proposed in an area

for which a master plan has been adopted pursuant to chapter

-26-
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1 and the proposed subdivision will comply with the plan,

the subdivision is exempt from the approval criteria

contained in this section but is subject to applicable

zoning regqulations.

{b} In order for a master plan to serve as the basis

for _the exemption provided by this subsection {7), the plan

must, at a minimum, contain housing, transportation, and

land-use elements and a discussion of physical constraints

on development that exist within the area encompassed by the

NEW SECTION. Section 13. Review guidelines - all
subdivisions. (1) Written findings and the reasons for
approving, disapproving, or conditionally approving the
subdivision must accompany the governing body's action on a
subdivision application.

(2) A proposed subdivision is preliminarily approved
when the governing body approves the preliminary plat.

{3) Approval of the final plat represents final
approval from the governing body. However, this approval is
only for the subdivision description provided in the final
plat. A person who propbaes to implement a change from an
approved final plat shail submit a plat amendment that is

subject to the review requirements of this chapter.

NEW SECTION. Section 14. Park dedication requirement.

(1) Except as provided in subsections (2}, (3), and (7). a
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subdivider shall dedicate to the governing body a cash or
land donation equal to:

{a) 7.5% of the fair market value of the land proposed
to be subdivided into parcels of cone-half acre or smaller;

{b) 5% of the fair market value of the land proposed to
be subdivided into parcels larger than one-half acre and not
larger than 1 acre;

{c) 2.5% of the fair market value of the land proposed
to be subdivided into parcels larger than 1 acre and not
larger than 3 acres; and

{d) 1.25% of the fair market value of the land proposed
to be subdivided into parcels larger than 3 acres and not
larger than 5 acres.

{2) When a subdivision is located totally within an
area for which density requirements have been adopted
pursuant to a master plan under Title 76, chapter 1, or
pursuant to =zoning regulations under Title 76, chapter 2,
the governing bady may establish park dedication
requirements based on the community need for parks and the
development densities identified in the plans or
regulations. Park dedication reguirements established under
this subsection are in lieu of those provided in subsection
{1) and may not exceed 0.03 acres per dwelling unit.

(3) A park dedication may not be required for:

{a) land proposed for subdivision into parcels larger

~28—
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than 5 acres;

{b) subdivision into parcels that are all
nonresidential;

(c) a subdivision in which parcels are not created,
except when that subdivision provides permanent multiple
spaces for mobile homes or condominiums; or

{d) a subdivision in which only one additional parcel
is created.

{4) For the purpose of this section, "fair market
value" is the value of the unsubdivided, unimproved land.

(5) The governing bedy, in consultation with the
subdivider and the planning board or park board having
jurisdiction, may determine suitable locations for parks and
playgrounds and, ining due weight and consideration to the
expressed preference of the subdivider, may determine
whether the park dedication must be a land donation, cash
donation, or a combination ¢f both,

(6) {(a) Except as provided in subsection (6)(b), the
governing body shall wuse the dedicated money or land for
development, acquisition, or maintenance of parks to serve
the subdivision.

{b}) The governing body may use the dedicated money to
acquire, develop, or maintain regional parks or recreational
areas or for the purchase of public open apace or

conservation easements only if:
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(i) the park, recreational area, open space, Or
conservation easement is within a reasonably close proximity
to the proposed subdivision; and

(ii) the governing body has formally adopted a park plan
that establishes the needs and procedures for use of the
money.

(7) The 1local governing body shall waive the park
dedication reguirement if:

{a) (i) the preliminary plat provides for a planned
unit development or other development with land permanently
set aside for park and recreational uses sufficient to meet
the needs of the persons who will ultimately reside in the
development; and

{ii) the fair market value of the 1land set aside Ffor
park and recreational purposes eguals or exceeds the value
of the dedication reﬁuired under subsection {1); or

{b) (i)} the preliminary piat provides long~term
protection of critical wildlife habitat; cultural,
historical, or natural resources; agricultural interests; or
aesthetic values; and

{ii) the fair market value of the land proposed to be
subdivided, by virtue of providing long-term protection
provided for in subsection (7)(b)(i), is reduced by an
amount equal to or exceeding the value of the dedication

required under subsection (1); or
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(¢} the fair market value of the land proposed to be
subdivided, by virtue of a combination of the provisions of
subsections (7)(a) and (7){(b), is reduced by an amount equal
to or exceeding the value of the dedication required under

subsection (1)

NEW SECTION. Section 15. Payment for extension of
capital facilities. A 1local government may require a
subdivider to pay or guarantee payment for part or all of
the costs of extending capital facilities related to public
health and safety, including but not limited to public sewer
lines, water supply lines, and storm drains to a
subdivision. The costs must reasonably reflect the expected
impacts directly attributable to the subdivision.

Section 16. Section 7-16-2324, MCA, is amended to read:

“7-16—-2324. Bale, lease, or exchange of dedicated park
lands. (1) For the purposes of this section and part 25 of
chapter 8, lands dedicated to the public use for park or
playground purposeé under 76-3-686-and-76-3-60F [section 14]
or a similar astatute or pursuant to any instrument not
specificaily conveying land to a governmental unit other
than a county are considered county lands.

{2) A county may not sell, lease, or exchange lands
dedicated for park or playground purposes except as provided
under this section and part 25 of chapter 8.

{3) Prior to selling, leasing, or exchanging any county
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land dedicated to public use for park or playground
purposes, a county shall:

(a) compile an inventory of all public parks and
playgrounds within the county;

{b) prepare a comprehensive plan for the provision of
outdooar recreation and open space within the county;

(c)- deternine that the proposed sale, lease, or
exchange furthers or is consistent with the county's outdoor
recreation and open space comprehensive plan;

{d)} publish notice as provided in 7-1-2121 of intention

to sell, lease, or dispose of suech the park or playground

lands, giving the people of the county opportunity to be
heard regarding suech the action;

(e) if the land is within an incorporated city or town,
secure the approval of the governing body thereof for the
action; and

(£} comply with any other applicable requirements under
part 25 of chapter 8.

(4) Any revenue realized by a county from the sale,
exchange, or disposal of lands dedicated to public use for
park or playground purposes shaii must be paid into the park
fund and used in the manner prescribed in #6-3-606-and
#6-3-687 [section 14] for cash received in lieu of

dedication.*

Section 17. Section 76-4-102, MCA, is amended to read:
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*76-4-102. Definitions. As used in this part, unless
the context clearly indicates otherwise, the following words
or phragses have the following meanings:

(1) *“Board" means the board of health and environmental
sciences.

{2) “Department™ means department of health and
environmental sciences.

{3} “Extension of public sewage disposal system" means
a sewer line that connects two or more sewer service lines
to a sewer main.

(4) “Extension of public water supply system" means a
water line that connects two or more water service lines to
a water main.

(5) “Facilities"™ means public or private facilities for
the supply of water or disposal of sewage or solid waste and
any pipes, conduits, or other stationary method by which
water, sewage, or sSolid wastes might be transported or
distributed,

{6) "Public water supply systgm“ or "public sewage
disposal system" means, respectively, a water supply or
sewage disposal system that serves 10 cor more families or 25
or more peraons for at least 60 days out of the calendar
year.

(7) “Registered professional engineer" means a person

licensed to practice as a professional engineer under Title
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37, chapter 67.

(8) “Registered manitarian® means a person licensed to
pPractice as a sanitarian under Title 37, chapter 40,

(9) “Reviewing authority" means the department or a
local department or board of health certified to conduct
review under 76-4-104.

(10) "Sanitary restriction” means a prohibition against
the erection of any dwelling, shelter, or building requiring
facilitiea for the supply of water or the disposition of
sewage or solid waste or the construction of water supply or
sewage or solid waste disposal facilities until the
department has appraved plans for those facilities.

(11) "Sewer service line® means a sewer 1line that
connects a single building or living unit to a public sewer
system or extension of such a system.

(12) “sSolid wastes™ means alil putrescible and
nonputrescible solid wastes (except body wastes), including
garbage, rubbish, street cleanings, dead animals, yard

clippings, and solid market and solid industrial wastes.

(13) “"Subdivision"™ means a _subdivision as defined in

76-3-103 a-division-of-land-or-iand-so-divided-which—creates
ore-or-more-parceis-containing-iess-than-20-acres;-exeiusive
of—pnbiic-roadwaya1-in-ofder-ehat—the—eitie—eo—ar-possession
of-hhe—purceis—nay—be—aoidr——rentedy-—ieased7“—or--otheruise

cunveyed--und—includes—nny—resubdiv&sian—und-nny—condeminium
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er——area;——regardiess-——of-——sizey—-which--provides--permanent
nuitipie-apace-for-recreationai-camping-vehicies--or--mobite
homes.

(14) "Water service line* means a water 1line that
connects a single building or living unit to a public water

system or extension of such a system."”

Section 18. Section 76-4-125, MCA, is amended to read:

*76-4-125. Review of development plans —— land

divisgions excluded from review. (1) Plans and specifications

of a subdivision as defined in this part shaii must be
submitted to the reviewing authority, and the reviewing
authority shall indicate by certificate that it has approved
the plans and specifications and that the subdivision is not
subject to a sanitary restricticn. The plan review by the
reviewing authority shait must be as follows:

(a) At any time after the developer has submitted an
application under the Montana Subdivision and Platting Act,
the developer shall present to the reviewing authority a
preliminary plan of the proposed development, whatever
information the developer feels necessary for its subsequent
review, and information required by the reviewing authority.

(b} The reviewing authority must—give shall take final
action of on the proposed plan within &0 days unless an
environmental impact statement is required, at which time

this deadline may be increased to 120 days.
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(2) A subdivision exeluded~-from——the--provisitons——of
chapter-3-shati must be submitted for review according to
the provisions of this part, except that the following
divisions7-uniesa-such-exciustons--are——used--to--evade—--the
provisions-of-this-party are not subject to review:

(a) ehe—exciusiaﬁa—céted—in-?6—3—261—nnd—?6~3—i917

tb) divisions a division made £for the purpose of
acquiring additional land to become part of an approved
parcel, provided that no a dwelling or structure reguiring
water or sewage disposal is not to be erected on the
additional acquired parcel and that the division does not
fall within a previously platted or approved subdivision:
and

ter{b) divisiona a divigsion made for purposes other
than the construction of water supply or sewage and salid

wagste disposal facilities as the department specifies by

rule.*

Section 19. section 76-6-203, MCA, is amended to read:

"76—6-203. Types of permissible easements. Easements or
restrictions under this chapter may prohibit or limit any-or
a1 of the following:

(1) structures--construction or placing of buildings,
camping trailers, housetrailers, mobile homes, roads, signs,
billboards or other advertising, utilities, or other

structurea on or above the ground;
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(2) landfill-—dumping or placing of =80il or other
substance or material as landfill or dumping or placing of
trash, waste., or ungightly or offensive materials;

{3) vegetation--removal or destruction of trees,
shrubs, or other vegetation;

(4) loam, gravel, etes or other substances--excavation,

dredging, or removal of loam, peat, gravel, scil, rock, or
other material substance;

{5) surface use-—surface use except for sueh purposes
permitting the land or water area to remain predominantly in
its existing condition;

(6) acts detrimental to conservation—-activities
detrimental to drainage, flood control, water conservation,
erosion control, soil conservation, or fish and wildlife
habitat and preservation;

(7) subdivision of land--subdivision of land as defined
in 76-3-1037 76-3-1047-and-76-3-282;

(8) other acts--other acts or usges detrimental to suech
retention of

land or water areas in their existing

conditions.*

NEW SECTION. Section 20. Repealer. (1 Sections
76-3-104, 76-3-201, 76-3-202, 76-3-203, 76-3-204, 76-3-205,
76-1-206, 76-3-207, 76-3-208, 76-3-2069, 76-3-210, 76-3-504,
76-3-505, 76-3-604, 76-3-605, 76-3-606, 76-3-607, 76-3-609,

and 76~4-103, MCA, are repealed.

-37-

- W N o

10
11
12
13
14

15

16
17
i8
19
20
21
22
23
24

25

LC 0020/01

REW SECTION, Section 21. codification. instruction.
[Sections 4, 10, 11, and 13 through 15] are intended to be
codified as an integral part of Title 76, chapter 3, and the
provisions of Title 76, chapter 3, apply to [sections 4, 10,

11, and 13 through 15]1.

NEW SECTION. Section 22. saving clause. ({This act]
does not affect rights and duties that matured, penalties

that were incurred, or proceedings that were begun before

[the effective date of this act]).

NEW SECTION. Section 23. severability. If a part of
{this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of {this
act) is invalid in one or more of its applications, the part
remaina in effect in all wvalid applications that are

severable from the invalid applications.

NEW SECTION. Section 24. Applicability. (1) [Sections’
2, 17, and 18] apply to all subdivision applications filed
after passage and approval of {this act].

{2} [Sections 1, 3 through 16, and 19} apply to all

subdiviasion applications filed after September 30, 1993.

NEW SECTION, Section 25. Transition. To ensure an
efficient transition from existing local government

subdivision regulations to local regulations adopted

pursuant to [this act}, existing local government

subdivision regulations remain effective until September 30,
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1993.

NEW SECTION. Section 26. Effective date. [This act] is
effective on passage and approval.

~-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15%
In compliance with a written request, there is hereby sulmitted a Fiscal Note for HB(280, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION: An act generally revising the Montana Subdivision and Platting Act; clarifying the
purpose of the act; redefining "subdivision" and certain other terms; removing the criminal penalty and instituting a civil
penalty for vioclations; providing for actions against governing bodies; establishing clear guidelines for local government
review of subdivisions; establishing criteria and a process for informational hearings; removing certain exemptions from
subdivision review; amending and repealing various sections of law; and providing an immediate effective date and
applicability date.

SUMPTI :

Department of Health and Environmental Sciences (DHES):

1. Changing the definition of a subdivision to parcels less than 160 acres in pize will increase the number of parcels
subject to review by local governmments and PHES by 50% over current levels because of current heavy demand for building
lots in Montana. (50% increase equates to 2350 lots X $90 lot review fee = $211,500 increased fees.)

2. Approximately one-half of the increase in DHES subdivision review would be addressed by contract with local governments;
the remainder of the increased review would be split equally between contracted gervices and by an additional DHES FTE.

3. Revenue from review fees should offget the costs to the department for the increased workload.

4. DHES is requesting legislation introduced that would create a state special revenue account and require that all fees be
deposited in this account. All subdivision costs then would be appropriated from this account.

5. The legislation in assumption number 4 will be passed. 1f not, then DHES will need a general fund appropriation for each
year of the biennium,

Department of Commerce:

6. The proposed bill substantially changes existing procedures for reviewing subdivisions and dealing with exempt divisions
of land. Thirty-two sections of the law would be changed and the land surveying procedures for exempt divisions of land
would be modified.

7. Due to these substantial changes, the Department of Commerce will need to: Hire a consultant to help design the new
model local regulationg; print and distribute publications to provide technical assistance to local officials and
developers; hold eight workshops per year to assist local officials, developers, and surveyors in understanding the new
law; and revise the department’s administrative rules.

8. Costs for implementation are based on the costs incurred by the department to implement the substantial revisions to the
subdivision law in 1973.

{Continued)

Qe J]-21-93

DAVID LEWIS, BUDGET DIRERCTOR DATE BOB GILBERT, PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Figcal Note for HBQ28Q, as introduced
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Fiscal Note Request for HB0280, as introduced

Form BD-15 page 2
(continued)

Department of Transportatiom (DOT):
9. A retracement survey will have to be conducted on each property from which property interest is acquired.
10. The Certificate of Survey (COS) would be the right-of-way plan gheet prepared in accordance with the act.
11. An estimated 1,000 parcels would be acquired per year.
12. All additional survey work would be accompligshed by consulting registered land surveyors at $1,250 average price per

parcel (1000 x $1,250 = §1,250,000 per year).

13. More time will be required to prepare plan sheets to comply with act and recording costs for 1,000 parcels at five

parcels per sheet at $10 per sheet will be $2,000 per year.

14, With the repeal of the exemption in 76-3-209, right-of-way acquisition is delayed until COSs can be prepared (minimum 4
to 6 months); therefore, construction projects are algo delayed.

FISCAL IMPACT:

Department of Health & Envirommental Scienced:

Expenditure:

FTE

Persommel Services

Operating

Equipment

Grantg to Counties
Total

Revenuesg:

Fees

Net JImpact;

Fees

Department of Commerce:
Expenditures:

Personal Services

Operating
Equipment

Total
NET GENERAT, FUND IMPACT:

{Continued)

£y

FY 'S4
Current Law Pxoposed Law Difference
' Q 1.0 1.0
0 $31,500 $31,500
0 $70,000 $70, 000
0 4] 0
—_—— 0 __$82,250 . $82,250
0 $183,750 $183,750
0 $211,500 $211,500
0 $27,750 $27,500

, FY '94
current lLaw Proposed Law Pifference
105,263 105,263 -0
66,568 110,276 43,708
—_2,020 2,820 —_—0
174,651 218,359 43,708
174,651 218, 359 43,708

FY ‘95
Current Law Pxgposed law Difference
0 1.0 1.0
0 $31,500 $31,500
0 $70,000 $70, 000
0 0 [V}
—_0 _ 582,250 582,250
0 $183,750 $183,750
0 $211,500 $211,500
0 $27,500 $27,500

_FY ‘95
Current Law Propoped Law Difference
105,368 105,368 0
66,618 73,846 7,228
— 2,820 —2,820 —_— 0
174,806 182,034 7,228
174,806 182,034 7,228

HE 28



Fiscal Note Request for HB0280, as introduced
Form BD-15 page 3
{continued)

Department of Trangportation:

FY '94 FY 'S5

Expenditures: Current Law Proposed Law Difference Current Law Proposed Law Difference
FTE 890.79 890.79 0 890.79 880.79 0
Personal Services 30,735,610 30,735,610 0 30,823,161 30,823,161 0
Operating 183,226,184 184,478,184 1,252,000 185,090,755 186,342,755 1,252,000
Equipment 1,083,040 1,083,040 0 683,220 683,220 0
Capital OQutlay 6,150,000 6,150,000 0 6,150,000 6,150,000 0
Grants 1 00 100,000 Q0 100,000 100,000 0
Total 221,294,834 222,546,834 1,252,000 222,847,136 224,099,136 1,252,000
Funding;
Highways State Special Revenue 38,827,328 39,077,728 250,400 37,712,847 37,963,247 250,400
Highway Reconstructicn Trust 19,563,285 19,563,285 ' 0 20,632,500 2Q0,632,5000

" Highways Federal Special Revenue 162,904,221 163,905,821 1,001,600 164,503,789 165,503,389 1,001,600
Total 221,294,834 222,546,834 1,252,000 222,847,136 224,099,136 1,252,000
Net Impact: 1,252,000 ' 1,252,000
EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES : DHES - Annual reimbursements to local health departments under

contract with DHES to provide subdivision review services would increase by $183,750 under this scenario.

COMMERCE -

1. Costs for extensively changing regulations and procedures. The bill would extensively change the state subdivision laws;
therefore, requiring local governments to extensively change local procedures, regulations, and evaluation methods for
subdivisions and exempted divisions of land. The bill algo would require changes in the surveying of exempt divisions of
land. <City and county planners, county sanitarians, planning boards, city commissions, county commissions, and county clerks
and recorders will have to substantially change their current procedures. To develop and implement local regulations to
comply with HB0280, local governments may have to retain additional local staff specialists. The statewide quantification of
these local costs for preparing and implementing these regulations and procedures is not available.

2. Coste for reviewing additional land divisions as subdivisions. The bill would increase the numbers of land divisions
that would be reviewed as subdivisions by Montana cities and, most particularly, by Montana counties. The gquantification of
the numbers of additional subdivisions that would be reviewed and the costs of these subdivision reviews is not available.
Cities and counties have existing authority to charge fees to land developers recover the costs of such subdivision reviews.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATIQN: DHES - A long-term increase in subdivision applications to DHES is certain under
this scenario, but the increase would likely decline after thig biennium when interest rates increase and/or demand for
building lots in Montana decreases.

DOT - Additional costs would be ongoing from year to year, and would vary based on the long-range construction program.

(Continued) ' M 2 "



Fiscal Note Request for HB0280, ap introduced
Form BD-15 page 4
{continued)

TECHNICAY, NOTES: DHES - This bill must be coordinated with LC 914 to properly fund subdivision activities.

The bill is very complicated. It is difficult to fully comprehend the potential impacts from the many proposed changes in t}
bill. The bill appears to remove campgrounds without water and gewer hook-ups from DHES and local review, which may have
serious public health and local planning implications. If the bill mcre clearly defined agricultural producer, confusion ove
what parcels are subject to DHES and local review might be avoided.

DOT - There is a potential conflict between this bill and the provigions of 60-2-209{(2), MCA.
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APPRCVED BY COMM. ON
NATURAL RESOURCES

HOUSE BILL NO. 280
INTRODUCED BY GILBERT, SWANSON, FAGG, BRANDEWIE,

DOHERTY, RANEY

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
MONTANA SUBDIVISION AND PLATTING ACT; CLARIFYING THE PURPOSE
OF THE ACT; REDEFINING "SUBDIVISION" AND CERTAIN OTHER
TERMS; REMOVING THE CRIMINAL PENALTY AND INSTITUTING & CIVIL
PENALTY FOR VIOLATIONS; PROVIDING FOR ACTICNS AGAINST
GOVERNING BODIES; ESTABLISHING CLEAR GUIDELINES FOR LOCAL
GOVERNMENT REVIEW OF SUBDIVISIONS; ESTABLISHING CRITERIA AND
A PROCESS FOR TINFORMATIONAL HEARINGS; REMOVING ' CERTAIN
EXEMPTIONS FROM SUBDIVISION REVIEW; AMENDING SECTIONS
7-16-2324, 76-3-102, 76-3-103, 76-3-105, 76-3-301, 76-3-501,
76-3-507, 76-3-601, 76-3-603, 76-3-608, 76-4-102, 76-4-125,
AND 76-6-203, MCA; REPEALING SECTIONS 76-3-104, 76-3-201,
76-3-202, 76-3-203, 76-3-204, 76-3-205, 76-3-206, 76-3-207,
76-3-208, 36-3-2097 76-3-210, 76-3-504, 76-3-505, 76-3-604,
76-3-605, 76-3-606, 76-3-607, 76-3-609, AND 76-4-103, MCA;
AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND RAPPLICABILITY

DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 76-3-102, MCA, is amended to read:

*76-3-102. Statement of purpose. ¥t-is-the The purpose

l}géggut-nnun‘uﬂﬂ
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HB 0280/02

cf this chapter is to promote the public health, safety, and
general welfare by regulating the subdivision of 1land; to
prevent--svererowding-—of--tand+ to lessen congestion in the
streets and highways:; to provide for adequate iighty—-atrsy
water supply, sewage disposal, parks and recreation areas,

ingress and egress, and other pubiie requirements adopted

pursuant to this chapter; to-reguire-develcpment-in-harmony
with-the--naturai-—environments--eo——-require--that--whenever
necessaryy—-the--appropriate——approvai--ef--subdivistons—-be
contingent--upen-a-writeen-finding-of-pubiic-intereat-by-the
governing-bodys-and to require uniform monumentation of land

subdivisions-and-transferring divisions; to require that the

transfer of interests in real property be made by reference

tec plat or certificate of survey; and to provide simple,

clear, and uniform quidelines for review of subdivisions in

a manner that also protects the rights of property owners.,*

Section 2. section 76-3-103, MCA, is amended to read:
"76-3~-103. Definitions. As used in this chapter, unless
the context or subject matter clearly requires otherwise,

the following words or phrases shail have the following

meanings:

(1) "Access" means:

(a) physical access by a road that meets the applicable

standards set by the governing beody according to 76-3-501;

and

-2- HB 2BO
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{(b) legal access by easement or otherwise that provides

the property owner the right of ingress and egress for any

parcel created by a subdivision.

{2) “Agricultural producer" means a person primarily

engaged in the production of agricultural products.

t3y(3) "Certificate of survey” means a drawing of a
field survey prepared by a registered surveyor for the
purpose of disclosing facts pertaining to boundary
locations.

+24(4) "Dedication" means the deliberate appropriation
of land by an owner for any general and public use,
reserving to himseif the owner no rights whieh that are not
jncompatible with the full exercise and enjoyment of the
public use to which the property has been devoted.

+33(5) "Division of land”™ means the segregation
creation of one-or-mere parcels of land from a larger tract
held in single or undivided ownership by transferring or
contracting to transfer title to or possession of a portion
of the tract or properly filing a certificate of survey or
subdiviaion plat establishing the identity of the segregated
created parcels pursuant to this chapter.

{6} "Dwelling unit* means a_ residential structure in

which a person or persons reside.

t43(7) "Examining 1land surveycr” means a registered

land surveyor duly appointed by the governing body to review

-3- HB 280
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surveys and plats submitted for filing.

(8) "Executive proceedings" means public proceedings in

which the governing body deliberates without receiving

public comment except when, with the approval of the

presiding officer, specific questions are directed to the

subdivider or other individuals.

t5¥{8) "Final plat" means the final drawing of the
subdivision and dedication required by this chapter toc be
prepared for filing for record with the county clerk and
recorder and containing all elements and requirements set
forth in this chapter and in requlations adopted pursuant

thereto to this chapter.

t63{10} “"Governing body" means a board of county
commissioners or the governing authority of any city or town
organized pursuant to law.

t34--iirregquiariy--shaped--tract-of-itand"-means-a-parcet
of-tand-other-than-an-atiquot--part——of--the--tUnited--States
government-sutvey-section-or-a-United-States-government—tot7
the--boundartes--or--areas--of--which--cannot--be-determined
without-a-survey-or-trigonometric-eateutations

{8}--t98ccasionai-satet-means-one~-ante—of-a--division--of
iand-within-any-i2-month-period-

{11) "Major subdivision" means a subdivision that is not

a minor subdivision or a special subdivision.

{12) "Minor subdivision" means:

-3~ HB 280
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{a) for subdivisions involving the actual division of

land, the first five parcels subject to subdivision review

under this chapter from a single tract of record as of July

1, 1983; or

{b} for subdivisions involwving the provisgion of

permanent multiple spaces with utility hookups for

recreational camping vehicles or mobile homes, multiple

spaces for dwelling units, or multiple spaces for work camp

structures as described in_subgection (21)(a), the first

five of these spaces from a single tract of record as of

Julz‘l, 1993.

+93{13) "Planned upit development" means a land
development project consisting of residential clustersf
industrial parks, shopping centers, office building parks,
or any combination thereof which comprises a planned mixture
of land uses built in a prearranged relationship to each
other and having open space and community facilities in
commen ownership or use,

t16y(14) “Plat"” means a graphical representation of a
subdivision showing the division of land into lots, parcels,
blocks, streets, alleys, and other divisions and
dedications.

t333(15}) "Preliminary plat" means a neat and scaled
drawing of a proposed subdivision showing the layout of

streets, alleys, 1lots, blocks, and other elements of a

-5 HB 280
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subdivision which furnish a basis For review by a qgoverning

body.

t¥2¥(16) "Registered land surveyor”™ means a persen

registered professional land surveyor licensed in

conformance with Title 37, chapter 67, to practice surveying
in the state of Moantana.

t335(17) "Registered professional engineer" means a
person licensed in conformance with Title 37, chapter 67, to
practice engineering in the state of Montana.

(18) "Rights of property owners” means the right to use,

enjoy, improve, sell, and convey, in total or in part, real

property as 1long as the exercise of the rights do not deny

these rights to other property owners or adversely affect

public health, gsafety, and welfare,

{19) "Special subdivision® means a subdivision that

conforms to a master plan and a long-range development

program of public works projects adopted pursuant to

76-1-601 and zoning regulations adopted pursuant to Title

76, chapter 2, part 2 or 3.

¢34y (20) "Subdivider" means any a person who causes land

to be subdivided or who proposes a subdivision of land.

+35%(21) (a) "Subdivision" means, except as provided in

subsection {(21){b), a division of land or land so divided

which that creates one or more additional parcels containing

less than 28 160 acresy-exciusive--of--pubitc--roadways; in

-6- HB 280
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order that the title to or possession of the parcels may be
sold, rented, leased, or otherwise conveyed. and--shali

inetvede The term includes any resubdivision and shati

further--inciude any residential condominium or residential

building and also includes . the conversion of a

nonresidential building to a dwelling unit. The term further

includes any area, regardless of 1its size, whieh that
provides or will provide permanent multiple spaee spaces

with utility hookups for recreational camping vehicles or

mobile homes, multiple spaces for dwelling units, or

multiple spaces for work camp structures constructed to

exigt Eor longer than 1 vyear. For purposes of this

subsection (a), "work camp structure” means housing that is

provided by a person for two or more families or individuals

living separately and that is for the exclusive use of the

employees of that person and the families of the employees.

Housing does not include shelter provided by an agricultural

producer for persons who are primarily employed to perform

agricultural duties on the agricultural preoducer's ranch or

farm.

{b} Subdivision does not mean:

{i) a division creating cemetery lots only;

(i1} a division created by lease or rental for farming

and agricultural or silvicultural purposes;

(iii) a division creating an interest in o0il, gas,

-7= EB 280
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minerals, or water that 1is severed from the gurface

ownership of real property;

{iv} a Qdivision created by reservation of a life estate;

{v]) the sale, rent, lease, or other conveyance or use

of one or more parts of a building, structure, or other

improvement, whether existing or proposed;

{vi) a division of state-owned land, unless the division

creates a second or subseguent parcel from a s3ingle tract

for sale, rent, or lease for residential purposes;

(vii) a division created by operation of law or an order

of a court of record in this state pursyant to the laws

governing the distribution of estates, Title 72, chapters 1

through 6 and 10 through 14, or the dissolution of marriage,

Title 40, chapter 4, or a division that, in the absence of

an agreement between the parties, could be created by an

order of a court in this state;

{viii) except for the survey requirements in 76-3-401

through 76-3-405 and any applicable zoning regqguirements, a

division made for the purpose of relocating boundary lines

between adjoining properties, provided the division 1is

recorded in either the index of certificate of survey or the

index provided for in 76-3-613, as applicable, as long as

additional parcels are not created;

(ix) except for the survey requirements in 76-3-401

through 76-3-405, a division of land by an aqricultural

-a- HB 280
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producer made primarily Ffor agricultural or silvicultural

purposes by sale or agreement tO buy and sell if the

division is outside of a platted subdivision, provided that

a dwelling unit is not to be erected on the parcel. The

erection of a dwelling unit on the parcel WITHOUT LOCAL

GOVERNMENT REVIEW UNDER THE PROVISIONS OF THIS CHAPTER IS A

VIOLATION OF THIS CHAPTER AND subjects the division to the

provisions of this chapter. Divisions made primarily for

agricultural or silvicultural purposes must be noted on the

certificate of sgurvey or other recorded instrument of

conveyance, along with the statement that the erection of a

dwelling unit on the parcel WITHOUT LOCAL GOVERNMENT REVIEW

UNDER THE PROVISIONS OF TH1S CHAPTER IS A VIOLATION OF THIS

CHAPTER AND subjects the division to the provigions of this

chapter.

{x} except for the survey requirements in 76-3-401

through 76-3-405, divisions created by rights-cf-way;

{xi)} (A) except for the survey requirements in 76-3-401

through 76-3-405 and the review requirements of Title 76,

chapter 4, part 1, a division created by an agricultural

producer for sale or gift to a member of the agricultural

producer's immediate family and limited to a single sale oY

gift to each immediate family member. Additional sales or

gifts to an immediate family member of an agricultural

producer may be made for adioining properties under the
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provisions  of subsecticn (21)(by{viii), as long as

additional parcels are not created.

{B) A division created by an agricultural producer,

regardless of its size, that provides or will provide

permanent multiple spaces for four or fewer dwelling units,

as long as land is not divided;

{xii) a division of land made for the purpose of mining

when an agpplication has been submitted or a permit or

contract received under the provisions of Title 82, chapter

43-or, PROVIDED TEAT A DWELLING UNIT IS NOT TO BE ERECTED ON

THE PARCEL. THE ERECTION OF A DWELLING UNIT ON THE PARCEL

WITHOUT LOCAL GOVERNMENT REVIEW UNDER THE PROVISIONS OF THIS

CHAPTER IS A VIOLATION OF THIS CHAPTER AND SUBJECTS THE

DIVISION TO THE PROVISIONS OF THIS CHAPTER. DIVISIONS MADE

FOR THE PURPOSE OF MINING MUST BE NOTED ON THE CERTIFICATE

OF SURVEY OR OTHER RECORDED INSTRUMENT OF CONVEYANCE, ALONG

WITH THE _STATEMENT THAT ERECTION OF A DWELLING UNIT ON THE

PARCEL WITHOUT LOCAL GOVERNMENT REVIEW UNDER THE PROVISIONS

OF THIS CHAPTER IS A VIOLATION OF THIS CHAPTER AND SUBJECTS

THE DIVISION TO THE PROVISIONS OF THIS CHAPTER.

{xiii) a division created to provide security for

CONSTRUCTION mortqaqges, liens, or trust indentures; OR

(XIV) A PARCEL CONTAINING LESS THAN 160 ACRES IF THAT

PARCEL CAN BE DESCRIBED AS A ONE-QUARTER ALIQUOT PART OF A

UNITED STATES GOVERNMENT SECTION.

-10- HB 280
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(22) “Tract of record” means a parcel of land,

irrespective of ownership, that can be identified by legal

description, independent of any other parcel of land, using

documents on file in the records of the county clerk and

recorder's office.

{23) "Water user entity" means an entity as described in

7-12-115%1 or irrigation districts as provided for in

B5-7-101."

Section 3. Section 76-3-105, MCA, is amended to read:

*76-3-105%. Violations ~-- actions against subdivider._

{l1) Any A person who violates any a provision of this
chapter or any a local reguiatiens requlation adopted

pursuant thereto-shaii-be to this chapter is guiity--of--a

misdemeanor--and--punishabie-by-a-fine-of-nob-ieas-than-916e
or-more-than-3568-or-by-imprisonment—in-a——county--sait——for
not——more-—than--3--months--or-by-both-£ine-and-imprisonment

subject to a civil penalty not to exceed $5,000. Each sale,

lease, or transfer of each separate parcel of land in
violation of any a provision of this chapter or any a 1local
regulation adopted pursuant thereto-shati-be-deemed to this
chapter is a separate and distinct offense.

(2} The governing body may file an action in district

court to enjoin the violation of a provigsion of this chapter

or of a regulation adopted pursuant to 276-3-501,"

NEW SECTION. Section 4. violations -- actions against

-11- HB 280
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governing body. A person who has filed with the governing

body an application for a subdivision under this chapter may

sue the governing beody to recover actual damages caused by:
(1) a final action, decision, or order of the governing

body that imposes ARBITRARY AND CAPRICIOUS requirements,

limitations, or conditions upon the use of the property +n
exceas-of-those-authorized-by-this-chapter; or

(2) & AN ARBITRARY AND CAPRICIOUS regulation adopted

pursuant to this chapter that-iss

tay--arbitrary-or-capriciansr-or

fb}——uniawfui—or—exceeda-iawfu}-authority.

Section 5. section 76-3-301, MCA, is amended to read:

"76-3-301. General restriction on transfer of title to
subdivided lands. (1) Except as provided in 76-3-303, every
final subdivision plat must be filed for record with the
county clerk and recorder before title to the subdivided
land can be scld or transferred in any manner. The clerk and
recorder of the county shall refuse to accept any plat for
record that fails to have the approval of 76-3-611(1} in
proper form.

{2} The clerk and recorder shall notify the governing
body or its designated agent of any land divigion deseribed
in-76-3-207¢1y exempted from review but Subject to survey

requirements.

(3) If transfers not in accordance with this chapter
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are made, the county attorney shall commence action to
enjoin further sales or transfers and compel compliance with
all provisions of this chapter, The cost of sueh the action
shati must be imposed against the party not prevailing.”
Section 6. Section 76-3-501, MCA, is amended to read:
w76-3-501. Local subdivision regqulations. (1) Before
duiy--17-19747—the The governing body of every county, city.,
and town shall adopt and provide for the enforcement and
administration of subdivision regulations reasonably
providing for the orderly development of their
jurisdictional areas; for the coordination of roads within
subdivided land with other roads, both existing and planned;
for the dedication of land for roadways and for public
utility easements; for the improvement of roads; for the
provision of adequate opén spaces for travely-lighty-atry
and recreation; for the provision of adequate
transportation, water, drainage, and sanitary facilities;
for the avoidance or minimization of congestion of streets
and highways; and for the avoidance of subdivision which
that would involve unnecesaary unreasonable environmental
degradation and the avcidance of danger of injury to health.
safety, or welfare by reason of natural hazard or the lack

of water, drainage, access, transportation, or other public

services or would necessitate an excessive unreasonable

expenditure of public funds for the supply of such services.
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The subdivision regulationg must protect the rights of

property owners AS DEFINED IN 76-3-103. The requlations must

include and are limited to:

{a) procedures for expedited review of minor and

special subdivisions;

{b) procedures, based on the minimum reqguirements as

provided for in 7-1-4127, for providing public notice of

subdivision applications and hearings;

(c) procedures for obtaining public agency and public

utility review. This review may not delay the governing

body's action on the proposal beyond the time limits

specified in [section 10). The failure of an_agency +to

complete a review of a plat may not be a basis for rejection

of the plat by a governing body.

{d) procedures and standards concerning the application

of review criteria to subdivision applications, as provided

for in 76-3-608;

(e) standards for the design and arrangement of lots,

streets, and roads; for grading and drainage; and for the

location and ingtallation of utilities. Standards for the

design of streets and roads may not exceed the requirements

for anticipated vehicle use directly attributable to the

subdivision. Variances from road standards may be granted

for subdivisions requiring minimal vehicle use.

(f) if a proposed subdivision lies partly or totally
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within the boundarjes of a water user entity OR IMMEDIATELY

ADJACENT TO A WATER USER ENTITY, a provision that the

proposed plat of the subdivision be submitted for review to

the water user entity toc ensure that the existence and

location of all water user facilities are properly noted on

the plat. Water user facilities include but are not limited

to canals, laterals, open drains, and closed drains.

{2) The governing body may alsc adopt subdivision

regulationsg that provide financial or other positive

incentives For developments that accommcdate public values.

+24(3) Review and approval or disapproval of a
subdivision under this chapter may occur only under those
regulations in effect at the time an application for
approval of a preliminary plat or for an extension under
76=-3-610 is submitted to the governing bady."

Section 7. section 76-3-507, MCA, is amended to read:

*=76-3-507. Provision for bonding requirements to insure
ensute construction of public improvements. (1) Except as

provided in subsection {2), the governing body shall require

the subdivider to complete required improvements within the

subdivision prior to the approval of the final plat.-

(2) beeal--reguiations-may-provide—thaty-in (a) In lieu
of the completion of the construction of any public
improvements prior to the approval of a final plat, the

governing-body subdivider shall require provide a bond or
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other reasonable security, in an amount and with surety and

conditions satisfactory to it the governing body, providing

for and securing the construction and installation of sueh
the improvements within a period specified by the governing
body and expressed in the bonds or other gecurity. The

governing body shall reduce bond requirements commensurate

with the completion of improvements.

(b) In lieu of requiring a bond. or other means of

security for the construction or installation of all the

required public improvements under subsection {2){a}, the

governing body may approve an incremental payment or

guarantee plan. The improvementg in a prior increment must

be completed, or the payment or guarantee of payment for the

costs of the improvements incurred in a prior increment must

be satisfied, before development of future increments.

{3} Governing body approval of a final plat prior to

the completion of reguired improvements and without the

provision of the security required under subsection (2) is

not an act of a legislative body for the purposes of
2-9-111."

Section 8. section 76-3-601, MCA, is amended to read:
®76-3-601. Submission of preliminary plat Efor review.
(1) Bxeept--where--a-plat-is-eligibie-for-summary-mpprovairy

the The subdivider shall present the preliminary plat of the

proposed subdivision to the governing body or ehe its
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designated agent or-—-ageney-~—designaeed--—thereby—-the
preii-inaey-piat——of-—the-—preposed——subdivisien for local
review. The preliminary plat shatl must show all pertinent
features of the proposed subdivision and all proposed

improvements. The governing body or its designhated agent

shall determine whether the proposed subdivision is a major,

minor, or special subdivision according to the definitions

in 76-3-103.

{2) (a) When the proposed subdivision lies within the
boundaries of an incorporated city or town, the preliminary
plat shait must be submitted to and approved by the city or
town governing body. '

(b) When the proposed aubdivision is situvated entirely
in an unincorporated area, the preliminary plat sha¥t must
be submitted to and approved by the governing body of the
county. However, if the proposed subdivision lies within 1
mile of a third-class city or town or within 2 miles of a
second-class city or within 3 miles of a first-class city,
the county governing body shall submit the preliminary plat
to the city or town governing body or its designated agent
for review and comment.

{c) IE the proposed subdivision liea partly within an
incorporated city or town, the proposed plat theresf must be
submitted to and approved by both the city or town and the

county governing bodies.
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(d) When If a propﬁsed subdivision is also proposed to
be annexed toc a municipality, the governing body of the
municipality shall coordinate the subdivision review and
annexation procedures to minimize duplication of hearings,
reports, and cther reguirements whenever possible.

{3) This section and-76-3-6047-76-3-605y-and-¥6-3-6686
through-76-3-616-de does not limit the authority of certain
municipalities to regulate subdivisions beyond their

corporate limits pursuant to 7-3-4444."
Section 9. section 76-3-603, MCA, is amended to read:

*76~3-603. Contents of environmental assessment. Where
requiredy---the An environmental assessment shali must

accompany the preliminary plat for a major subdivision and

ahatt must include:

{l) a deacription of every body or stream of surface
water as that may be affected by the proposed subdivision,
together with available ground water information, and a
description of the topography, vegetation, and wildlife use
within the area of the proposed subdivision;

{2) maps--and--tablesa-showing-soii-types-in-the-several
parts-of-the-proposed-subdivision-and-their-snitabriity--for
any--proposed--deveiopments-in-those-severai-parts a summary

of the probable impacts of the propesed subdivision based on

the criteria described in 76-3-608; and

{1) a-community-impact-report-containing-a-statemene-of
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anticipated-needs-cof-—-the--propased--subdiviston--for--teecat
seevicesy—--incinding---education--—-gnd--pusingr--roads--and
maintenances-watery-sewagey—and-sotid-waste-facititien;——and

fire--—and---pottce—-—-proteerions additional relevant and

reascnable information related to the applicable regulatory

criteria adopted under 76-3-501 as may be reguired by the

governing body.

t4)y-—-such-additional-retevant-and-reasonabie-informatien
as-nay-be-required-by-the-geverning-body:"

NEW SECTION, Section 10. subdivision review process.
{1) A subdivider proposing a subdivision shall confer first
with the governing body or its designated agent in a
preliminary conference to discuss the subdivision
application, the requiremeats of Title 76, chapter 4, and
this chapter, and local government regulations provided in
76-3-501. The subdivider shall submit a sketch of the plat
at the conference. Notice of the subdivision application
must comply with the local government regulations adopted
under 76-3-501.

(2) (a) Following the submission of a complete
subdivigsion application, the governing body shall approve,
conditionally approve, or disapprove the application within
the following timeframe:

(1) 60 days for a major subdivision; or

(ii) 35 days for a minor OR SPECIAL subdivision.
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(b) The subdivider and the governing body may agree to

extend the time period.

NEW _SECTION. Section 11. Informational hearings.
(1) In accordance with the procedure provided in
subsections (2) and (3), an application for a subdivision
may not receive more than one informational hearing. The
hearing must be conducted by the governing body unless it
delegates the responsibility to the planning bcard or to a
hearing officer or c¢onducts a joint hearing with the
planning board. When a hearing is held by the planning board
or a hearing officer, the board or officer shall make
findings and recommendations for submission to the governing
body concerning approval, conditional approval, or
disapproval of the plat not later than 10 days after the
informational hearing and within the timeframe provided in
[section 10},

{2) ({(a) For a major subdivision, within 21 days
following submission to the governing body of the complete
application by the subdivider, an informational hearing on
the subdivision application may be requested by:

(i) the sgubdivider;

(ii) a person who would be substantially adversely
affected by the subdivision; or

(iii) the governing body.

(b) The informational hearing, if held, must be at the
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local government's expense.

{3y (a) Except as provided for in subsection (3}(c),
for a minor or special subdivision, an informational hearing
may be held only if:

{i) the subdivision would be located in an area having
unique cultural or historical resources or environmental or
ecological resources that are susceptible to substantial
adverse effects from subdivision development or 1if the
subdivision would cause substantial adverse fiscal costs to
local government; and

(ii) the gubdivider or a person who would be adversely
affected by the proposed subdivision requests a hearing from
the governing body within 15 days following submission of
the complete application.

{b) The governing body may assess costs of the hearing
on a minor or special subdivision to the requestor.

{c) The governing body may not hold an informational
hearing on the first minor subdivision from a tract of
record.

‘(4) In informational hearings under this section,
irrelevant, immaterial, or unduly repetitious evidence must
be excluded but all other evidence of a type commonly relied

upen by reascnably prudent persons in the conduct of their

affairs is admissible, whether or not the evidence would be

admisgible in a trial in the courta of Montana.
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{5) (a) Within the timeframe provided in subsection
{5)(b), notice of an informational hearing on a subdivision
application must be given by the governing body by
publication in a newspaper of general circulation in the
county in which the subdivisioﬁ is located. The subdivider,
each adjoining property owner of record, and each purchaser
of record under contract for deed of property adjoining the
land included in the plat must also be notified of the
hearing by the governing body by certified mail.

{b) The notification required in subsection (5)(a) must
be accomplished:

(i} not 1less than 15 days priocr to the date of the
hearing for a major subdivision; or

(ii) not less than 10 days prior to the date of the
hearing for a minor or special subdivision.

(6) The governing body shall make its decision to
approve, disapprove, or conditionally approve the
subdivision application during executive proceedings after
the informational hearing or after the time for a hearing

has expired.
Section 12. section 76-3-608, MCA, is amended to read:
"*76-3-608. Criteria for local government review. (1)
The basis for the governing body's decision to approve,
conditionally approve, or disapprove a subdivision shati-be

is whether the preliminary plat, applicable environmental
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assessment, publéie informational hearing, planning board
recommendations, and or any additional information
demonstrate demonstrates that development of the subdivision
wouid-be-in-the-publie—interest--Phe-—governing--body--shaii
disapprove—-any--subdivision-which-it-finds-not-to-be-in-the

pubtic-incerest meets the requirements of this chapter.

{2) %¢o-determine-whether-the-proposed-subdivision-would

be—-in-~the--pubiie——~interesty~-the Except _as provided in

subsection (?7), the governing body shall issue written

findings of fact whieh that weigh the feitewing criteria fer

pubtiec-interests in subsections {J) and {(4), as applicable.

tay-——ehe-basis—of-the-need-fer-the-subdivisiany
tby--expressed-pubiic-opintens
tey--effecta-on-agricutturer
téy-—effucts-on-tecal-servicess
{tey--effecta-on-taxation;
tf}-—effects-on-the-naturai-envirenments
tg}--effeces-on-witdiife-and-witdltife-habitat;-and
thi--effaets-on-the-pubiic-heatth-and-safetys

(3) A subdivision proposal must undergo review for the

following primary criteria:

{a) The subdivision's effFect on agricultural or

agricyltural water user practices must be weighed.

(b) The subdivision must comply with water supply,

solid waste digposal, sewage treatment, and water guality

-23- HB 280

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0280/02

standards, as provided for in Title 76, chapter 4, part 1.

{c) The subdivision must provide easements for the

location and installation of any planned utilities.

{d) The subdivision must ensure access to each parcel

within the subdivision and notation of access must be made

on the applicable plat and on any instrument of transfer

concerning the parcel.

{e) Lots within the subdivision may not have building

sites within a floodway, as defined by Title 76, chapter 5.

(£} Except as provided in subsection (3){gq), the

subdivision must be evaluated under the conditions  provided

in gubsgection (4) to determine if lots that contain or that

can reasanably be expected to contain building sites are

located in an area affected by the following hazards:

{i} unstable slopes, including areas where rockfalls,

landglides, mudslides, or avalanches have occurred or__can

reasanably be expected to occur;

{ii) unsuitable s0ils, including areas where the water

table occurs within 5 feet of the ground surface at any time

of year and areas affected by s0il creep, shrink-swell

potential, or sinkholes; or

{iii) drainage problems, including the potential for

sheetflooding.

(g) The hazard evaluation required under subsection

{3)(f) does not apply to the first minor subdivision from a
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tract of record.

{4) Subdivisions evaluated for hazards under subsection

{3)(f) must be reviewed as follows:

(a) Local government requlations must provide specific

standards for evaluation and mitigation.

{b} Existing and reasonably accesgible ‘data must be

used for the evaluation unless otherwise agreed to by the

subdivider and the governing body.

(e¢) Approved construction techniques may be required to

mitigate or overcome hazards.

{(d) If a hazard is Found to exist, notice of the hazard

must be placed on the final plat.

(e) If the governing body knows of the existence of

natyral or man-caused hazards other than those described in

subgection {3)(f), the governing body shall notify the

gubdivider in writing cf those known hazards and require

notice of the hazards on the final plat.

{f}) The result of the hazard evaluation is not

dispositive of the degree of hazard existing and is not

grounds to establish liability against the governing body.

(5) {a) Major subdivisions must also be reviewed for

effects on:

{i) unique cultural or historical resources;

(ii) environmental or ecclogical resources; and

(iii} local services.
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(b) Except for the first minor subdivision from a tract

of record, minor and special subdivisions may be reviewed

for the effects listed in subsection (5)(a) if the governing

body determines that, based on information received in an

informational hearing held pursuant to [section 111, a

review is necessary.

{6) (a} In reviewing subdivisions for the effects

listed in subsection (S){a), the governing body shall use

information from the environmental assessment, if required,

and may solicit other site-specific information from the

subdivider, agencies, and other appropriate sources, Efforts

by the governing body to gather additional information do

not constitute grounds for extending the deadlines for the

subdivision review process provided for in {section 10}

unless an extension is agreed to by the subdivider.

{b) Based on the information gathered, the gaverning

body or its designated agent gshall determine whether the

proposed subdivision is likely to have significant adverse

impacts on the factors listed in subsection (5).

{c} IEf the governing body or its designated agent

determines that significant adverse impacts are probable, it

shall consult with the subdivider and knowledgeable persons

and agency representatives that it considers necessary.

During the consultation process, the parties shall work to

develop reasconable mitigation for the potential adverse
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effects on the factors listed in subsecticn {5}).

{d) The governing body may require the gubdivider to

degign the subdivision to minimize any potentially

significant adverse impacts.

(e) The governing body shall issue written findings,

based on substantial credible evidence, to justify any

action taken under subsection (6)(d).

{f) In reviewing a subdivision under subsectiong (5}

and {6), a governing body must be quided by the following

standards:

{i} Mitigation measures imposed may not unreasonably

restrict a landowner's ability to develop land, but it is

recognized that in some instances the unmitigated impacts of

a proposed develcpment may be unacceptable and will preclude

approval of the plat.

{ii) Whenever feasible, mitigation should be designed to

provide some benefits for the subdivider.

(7) (a) When a minor subdivision is proposed in an area

for which a master plan has been adopted pursuant to chapter

1l and the propcded subdivision will comply with the plan,

the subdivision is exempt from the approval criteria

contained in this section but is subject teo applicable

zoning regulations.

{b) In order for a master plan to serve as the basis

for the exemption provided by this subsection {7}, the plan
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mugt, at a minimum, contain housing, transportation, and

land-use elements and a discussion of physical constraints

on development that exist within the area encompassed by the

plan."”

NEW SECTION. Section 13. keview guidelines — all
subdivisions. (1) Written findings and the reasons for
approving, disapproving, or conditionally approving the
subdivision must accompany the govecrning body's action on a
subdivision application.

{(2) A proposed subdivision is preliminarily approved
when the governing body approves the preliminary plat,

{3) Approval of the final plat represents final
approval from the governing body. However, this approval is
only for the subdivision description provided in the final
Plat. A person who proposes to implement a change from an
approved final plat shall submit a plat amendment that is

subject to the review requirements of this chapter.

NEW SECTION. Section 14. Ppark dedication requirement.
(1) Except as provided in subsections {2), (3), and (7)), a
subdivider shail dedicate to the governing body a cash or
1and donation equal to:

(a) 7.5% of the fair market value of the land proposed
to be subdivided into parcels of one-half acre or smaller;

(b} 5% of the fair market value of the land proposed to

be subdivided into parcels larger than one-half acre and not
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larger than 1 acre;

(c) 2.5% of the fair market value of the land proposed
to be subdivided into parcels larger than 1 acre and not
larger than 3 acres; and

(d} 1.25% of the fair market value of the land proposed
to be subdivided into parcels larget than 3 acres and not
larger than 5 acres.

(2) When a subdivision is located totally within an
area for which density requirements have been adopted
pursuant to a master plan under Title 76, chapter 1, of
pursuant to zoning regulations under Title 76, chapter 2,
the governing body may establish park dedication
requirements based on the community need for parks and the
development densities identified in the plans or
regulations. Park dedication requirements established under
this subsection are in lieu of those provided in subsection
(1) and may not exceed 0.03 acres per dwelling unit.

{3) A park dedication may not be required for:

{a) land proposed for subdivision into parcels larger
than 5 acres;

{b) subdivisian inteo parcels that are all
nonresidential;

{c¢) a subdivision in which parcels are not created,

except when that subdivision provides permanent multiple

spaces for mobile homes or condominiumsg; or
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(d) a subdivision in which only one additional parcel
is created.

(4) Por the purpose of this section, "fair market
value®” is the value of the unsubdivided, unimproved land.

(S) The governing body, in consultation with the
subdivider and the planning board or park board having
jurisdiction, may determine suitable locations for parks and
playgrounds and, giving due weight and consideration to the
expressed preference of the subdivider, may determine
whether the park dedication must be a land donation, cash
donation, or a combination of both.

{(6) (a) Except as provided in subsection (6)(b), the
governing body shall use the dedicated money or land for
development, acquisition, or maintenance of parks to serve
the subdivision.

(b) The governing body may use the dedicated money to
acguire, develop, or maintain regional parks or recreational
areas or for the purchase of public open space or
congervation easements only if:

(i) the park, recreaticnal area, open sSpace, oOr
conservation easement is within a reasonably close proximity
to the proposed aubdivision; and

{ii) the governing body has formally adopted a park plan
that estabiishes the needa and procedures for use of the

money .,
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(7} The 1local governing body shall waive the park
dedication requirement if:

fa) (i) the preliminary plat provides for a planned
unit development or other development with land permanently
set aside for park and recreational uses sufficient to meet
the needs of the persons who will ultimately reside in the
development; and

(ii) the fair market value of the land set aside for
park and recreational purposes equals or exceeds the value
of the dedication required under subsection (1); or

{b} (i) the preliminary plat provides long-term
protection of critical wildlife habitat; cultural,
historical, or natural resources; agricultural interests; or
aesthetic values; and

{ii) the fair market value of the land proposed to be
subdivided, by virtue of providing long-term protecticn
provided for in subsection (7)(b)(i}, is reduced by an
amount equal to or exceeding the value of the dedication
required under subsection (1l); or

(c) the fair market value of the land proposed to be
subdivided, by virtue of a combination of the provisions of
subsections (7){a) and (7)(b}, is reduced by an amount egual
to or exceeding the value of the dedication required under

subsection (1).

NEW SECTION. Section 15. Payment for extension of
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capital facilities. A 1local government may reguire a
subdivider to pay or guarantee payment Ffor part or all of
the costs of extending capital facilities related to public
health and safety, including but not limited to public sewer
lines, water supply lines, and storm drains to a
subdivision. The costs must reasonably reflect the -expected
impacts directly attributable to the subdivision.

Section 16. section 7-16-2324, MCA, is amended to read:

"7-16-2324. Sale, lease, or exchange of dedicated park
lands. (1) Por the purposes of this section and part 25 of
chapter 8, lands dedicated to the public use for park or
playground purpdses under 36-3-686-and-76-3-607 [section 14]
or a similar statute or purswuant to any instrument not
specifically conveying 1land to a governmental unit other
than a county are considered county lands.

(2) A county may not sell, 1lease, or exchange lands
dedicated for park or playground purposes except as provided
under this asection and part 25 of chapter 8.

(3) Prior to selling, leasing, or exchanging any county
land dedicated tc public use for park or playground
purposes, a county shall:

{a) compile an inventory of all public parks and
playgrounds within the county:

{b) prepare a comprehensive plan for the provision of

outdoor recreation and open space within the county;
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(c) determine that the proposed s=sale, lease, or
exchange furthers or is consistent with the county's outdoor
recreation ané open space comprehensive plan;

(d) publish notice as provided in 7-1-2121 of intention

to sell, lease, or dispose of sueh the park or playground

lands, giving the people of the county opportunity to be
heard regarding sueh the action;

{e) if the land is within an incorporated city or town,
secure the approval of the governing bedy thereef for the
action; and

(E) comply with any other applicable requirements under
part 25 of chapter 8.

{4) Any revenue realized by a county from the sale,
exchange, or disposal of lands dedicated to public use for
park or playground purposes shaii must be paid inte the park
fund and used in the manner prescribed in 76-3-6P6-and
76-3-667 [section 14] for cash received in lieu of
dedication.”

Section 17. section 76-4-102, MCA, is amended to read:

*76-4-102. Definitions. As used 1in this part, unless
the context clearly indicates otherwise, the following words
or phrases have the folleowing meanings:

(1) "“Board" means the board of health and environmental
sciences.

{(2) "Department"” means department of health and
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environmental sciences.

(3) "Extension of public sewage disposal system” means
a sewer line that connects two or more sewer service 1lines
to a sewer main.

{4) T“Extension of public water supply system” means a
water line that connects two or more water service lines to
a water main.

{5) ™"Facilities® means public or private facilities FEor
the supply of water or disposal of sewage or solid waste and
any pipes, conduits, or other stationary method by which
water., sewage, or solid wastes might be transported or
distributed.

{6) "Public water supply system” or "public sewage
disposal system" means, respectively, a water supply or
sewage disposal system that serves 10 or more families or 25
or more persons for at least 60 days out of the calendar
year.

(7) "Registered professional engineer" means a person
licensed to practice as a professionail engineer under Title
37, chapter 67.

{8) “Registered sanitarian" means a person licensed to
practice as a sanitarian under Title 37, chapter 40.

(9) "Reviewing authority* means the department or a
local department or board of health certified to conduct

review under 76-4-104,
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{10) "Sanitary restriction"” means a prohibition against
the mrection of any dwelling, shelter, or building requiring
facilities for the supply of water or the dispasition of
sewage or solid waste or the construction of water supply or
sewage oOr solid waste disposal facilities wuntil the
department has approved plans for those facilities.

(11) “Sewer service line” means a sewer line that
connects a single building or living unit to a public sewer
system or extension of ameh a system.

(12) “Solid wastes” means all putrescible and
nonputrescible solid wastes [except body wastes). including
garbage, rubbish, satreet cleanings, dead animals, yard
clippings, and solid market and solid industrial wastes.

(13) "Subdivision” means a subdivision as defined in

76-31-103 n-division-of-iand-or-land-so-divided-which-createn
ene-or-more-parcets—-containing-less-than-20-acresr-exciusive
ef-pubiie—roadvays;—in—order—that—the—titie-eg-or-pcsseaaion
of-the-parceis—nay-be-scidf--rentedr--ieaaed1--er“—otherwise
eonveyed—-and-iheiudes—any-resubdiviaien—nnd—any—condominiun
er——area;--regardieas——of-—-sizer--whith--provides--permanent
nuieip}e*apaee—fer—eeereatéonai-canp&ag-vehieies--er--mobiie
hemes.

(i4) "Water service 1line" means a water line that
connects a single building or living unit to a public water

system or extension of seeh a system.”
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Section 18. Section 76-4-125, MCA, is amended to read:

*76-4-125. Review of development plans -— land
divisions excluded froam review. {1} Plans and specifications
of a subdivision as defined in this part shai® must be
submitted to the reviewing authority, and the reviewing
authority shall indicate by certificate that it has approved
the plans and specifications and that the subdivision is not
subject to a sanitary restriction. The plan review by the
reviewing authority shaii must be as follows:

(a) At any time after the developer has submitted an
application under éhe Montana Subdivision and Platting Act,
the developer shall present to the reviewing authority a
preliminary plan of the proposed development, whatever
information the developer feels necessary for its subsequent
review, and information required by the reviewing authority.

{b) The reviewing autheority muse-give shall take final
action of on the proposed plan within 60 days wunless an
environmental impact statement 1is required, at which time
this deadline may be increased to 120 days.

{2} A subdivision exciunded--from--the--provisiens--of
chapter-3-shai} must be submitted for review according to
the provisions of this part, except that the following
divisionsy-uniess-such-exciustons-—are--used--to--evade--the
provisions-of-this-parey are not subject to review:

(a) the-exciusiona-cited-in-76-3-201-and-76-3-2684r

-36- HB 280
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tb} divisions a_division made for the purpose of
acquiring additional land to become part of an approved
parcel, provided that ne a dwelling or structure requiring
water or sSewage disposal is not to be erected on the
additional acquired parcel and that the division does not
fall within a previously platted or approved subdivision;
and

tey(b) divistens a division wade for purposes other
than the construction of water supply or sewage and solid
waste disposal facilities as the department gspecifies by

rule.”

Section 19. Section 76-6-203, MCA, is amended to read:

*76-6-203. Types of permissible easements. Easements or
reastrictions under this chapter may prohibit or limit any-or
att of the following:

{1) structures--construction or placing of buildings,
camping trailers, housetrailers, mobile homes, roads, signs,
billboards or other advertising, utilities, or other
structures on or above the ground;

(2) landfill--dumping or placing of scil or other
substance or material as landfill or dumping or placing of
trash, waste, or unsightly or offensive materials:

{3) vegetation--removal or destruction of trees,
shrubs, or other vegetation;

(4) 1loam, gravel, etes or other substances—--excavation,

=37 HP 280
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dredging, or removal of lcam, peat, gravel, soil, rock, or
other material substance;

(5} surface use--surface use except for sueh purposes
permitting the land or water area to remain predominantly in
its existing condition;

(6) acts detrimental to conservation—-activities
detrimental to drainage, flood control, wéter conservation,
erosion control, soil conservation, or fish and wildlife
habitat and preservation;

(?7) subdivision of land--subdivision of land as defined
in 76-3-1037 76-3-1847-and-76-3-202;

(8) other acts--other acts or uses detrimental to sueh

retention of land or water areas in their existing

conditions."”

NEW SECTION. Section 20. Repealer. (1} Sections
76-3-104, 76-3-201, 76-3-202, 76-3-203, 76-3-204, 76-3-205,
76-3-206, 76-3-207, 76-3-208, 76-3-209, 76-3-210, 76-3-504,
76-3-505, 76-3-604, 76-3-605, 76-3-606, 76-3-607, 76-3-609,

and 76-4-103, MCA, are repealed,

NEW SECTION. Section 21. codification instruction.
[Sections 4, 10, 11, and 13 through 15] are intended to be
codified as an integral part of Title 76, chapter 3, and the
provisions of Title 76, chapter 3, apply to [sections 4, 10,

11, and 13 through 15]).

NEW SECTION. Section 22, saving clause. {This act]
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that were incurred,
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that matured, penalties

or proceedings that were begun before

(the effective date of this act],

NEW SECTION. Section 23.

[this act] is

from the invalid part remain in effect. If a part of

act) is invalid in one or more

remains in effect in all

valid@d applications

Severability. If a part of

invalid, all valid parts that are severable

[this
of its applications, the part

that are

severable from the invalid applications.

NEW SECTION.

2, 17, and 18] apply tec all subdivision

Section 24. Applicability.

{1) {Sections

applications filed

after passage and approval of [this act].

(2)

subdivision applications filed

{Sections 1, 3

NEW SECTION. Section 25.
efficient transition from
subdivision regulations to

pursuant to [this act},
subdivision regulations remain

1993,

NEW SECTION. Section 26.

through 16, and 19} apply to all

after September 30, 1993,

Transition. To ensure an

existing local government
local regulations adopted
existing local government

effective until September 30,

Bffective date. [This act] is

effective on passage and approval.

-End-
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HOQUSE BILL NO. 280
INTRODUCED BY GILBERT, SWANSON, FAGG, BRANDEWIE,

DOHERTY, RANEY

A BILL FOR AN ACT ENTITLED: "“AN ACT GENERALLY REVISING THE
MONTANA SUBDIVISION AND PLATTING ACT; CLARIFYING THE PURPOSE
OF THE ACT; REDEFINING “SUBDIVISION® AND CERTAIN OTHER
TERMS;: REMOVING THE CRIMINAL PENALTY AND INSTITUTING A CIVIL
PENALTY FOR VIOLATIONS; PROVIDING FOR ACTIONS AGAINST
GOVERNING BODIES; ESTABLISHING CLEAR GUIDELINES FOR LOCAL
GOVERNMENT REVIEW OF SUBDIVISIONS; ESTABLISHING CRITERIA AND
A PROCESS FOR INFORMATIONAL HEARINGS; REMOVING CERTAIN
EXEMPTIONS FROM SUBDIVISION REVIEW; AMENDING SECTIONS
7-16-2324, 76-3-102, 76-3-103, 76-3-105, 76-3-301, 76-3-501,
76-3-507, 76-3-601, 76-3-603, 76-3-608, 76-4-102, 76-4-125,
AND 76-6-203, MCA; REPEALING SECTIONS 76-3-104, 76-3-201,
76-3-202, 76-3-203, 76-3-204, 76-3-205, 76-3-206, 76-3-207,
76-3-208, 76-3-2089y 76-3-210, 76-3-504, 76-3-505, 76-3-604,

. 76-3-605, 76-3-606, 76-3-607, 76-3-609, AND 76-4-103, MCA;

AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND APPLICABILITY
DATES. "

BE IT ENACTED RY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Ssection 76-3-102, MCA, is amended to read:

*76-3-102. Statement of purpose. it-is-the The purpose

@-‘umw

O W N v

10
11
12
13
14
15

16

17
18
19
20
21
22
23
24

25

'HB 0280/03

of this chapter is to promote the public health, safety, and -
general welfare by regulating the subdivision of 1land; ¢te
prevent—-overcrowding--of-—-itand; to lessen congestion in the
streets and highways; to provide for adequate ighty;--airy
water supply, sewage disposal, parks and recreation areas,
ingress and egress, and other pubiie requirements adopted

pursuant to this chapter; te-require-deveiopment-in-harmeny

with-the--naturat--environment;--te-—-require--that--whenever
necessaryr--the--apprepriate--approvai--cf--subdivistons——be
contingent--upoen-a-written-finding-of-pubtic-intereat-by-the
governing-body;—and to require uniform monumentation of land

subdivisiona—and-transferring divisions; to require that the

transfer of interests in real property be made by reference

to plat or certificate of survey; and to provide simple,

clear, and unifcorm guidelines for review of subdivisions in

a manner that also protects the rights of property owners."™

Section 2. sSection 76-3-103, MCA, is amended to read:

*76-3-103. Definitions. As used in this chapter, unless
the context or subject matter clearly requires otherwise,
the following words or phrases shali have the following

meanings:

{1) “Accesa" means:

(a) physical access by a road that meets the applicable

standards set by the governing body according to 76-3-501;

and

-2- HB 280
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{b) legal access by easement or otherwise that provides

the property owner the right of ingress and egregs Ffor _any

parcel created by a subdivision.

{2) “Agricultural producer™ means a person primarily

engaged in the production of agricultural products.

t1¥(3) *"Certificate of survey” means a drawing of a
field survey prepared by a registered surveyor for the
purpose of disclosing facts pertaining to boundary
locations.

t+23(4) “"Dedication™ means the deliberate appropriation
of land by an owner f£for any general and public use,
reserving to himseif the owner ne rights whieh that are not
incompatible with the full exercise and enjoyment of the
public use to which the property has been devoted.

+3¥(5) "Division of land” means the segregation
creation of ene-or-mere parcels of land from a larger tract
neld in single or undivided ownership by transferring or
contracting to transfer title to or possession of a portion
of the tract or properly filing a certificate of survey or
subdivision plat establishing the identity of the segregated
created parcels pursuant to this chapter.

(6) “Dwelling unit* means a residential structure in

which a person or persons reside.

+43{7) “Examining land surveyor" means a registered

land surveyor duly appointed by the governing body to review
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surveys and plats submitted for filing.

{8} “Executive proceedings” means public proceedings in

which the governing body deliberates without receiving

public comment except when, with the approval of the

presiding officer, apecific questions are directed to the

subdivider or other individuals.

+53(9) “Final plat" means the £final drawing of the
subdivision and dedication reguired by this chapter to be
prepared for filing for record with the county clerk and
recorder and containing all elements and requirements set
forth in this chapter and in regulations adopted pursuant

thereto to this chapter.

¢6+(10) "Governing body" means a board of county
commigsioners or the governing authority of any city or town
organiged pursuant to law,

f?}--'irreguiariy-—aheped-—tract-of—}and“-neans-a-pureei
cf-itand-other-than-an-atiquot--part--of--the--tUnited--States
government—survey-section-or-a-tnited-States-gevernment-tots
the--beundariea--ar--areas—-of--which--cannat--be-determined
withoue-a-survey-or-trigonsaectric-catcuiations

t8y——%8ecastonai-satet-means-one-sate-of-a--division-—-af
iand-within-any-i2-month-periods

{11) "Major subdivision® means a subdivision that is not

a minor subdivision or a special subdivision.

{12) "Minor subdivigion" means:

-4- HB 280
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(a) for subdivisions involving the actual division of

land, the first five parcels subject to subdivision review

under this chapter from a single tract of record as of July

1, 1993; or

(b} for subdivisions involving the provision of

permanent multiple spaces with utility hookups for

recreational camping vehicles or mobile homes, multiple

spaceg for dwelling units, or multiple spaces for work camp

structures as desacribed in_  subsection ({21){a), the first

five of these spaces from a single tract of record as of

July 1, 1993.
£99(13) "Planned unit development” means a land

developuent project consisting of residential clusters,
industrial parks, shopping centers, office building parks,
or any combination thereof which comprises a planned mixture
Bf land uses built in a prearranged relationship to each
other and having open space and community facilities in
coanoh ownership or use.

t383(14) "Plat" means a graphical representation of a
subdivision showing the division of land into lots, parcels,
blocks, streets, alleys, and ather divisions and
dedications.

tix3(15) "Preliminary plat"® means a neat and scaled
drawing of a proposed subdivision eghowing the layout of

streets, alleys, lots, blocks, and other elements of a

. HB 280
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subdivision which furnish a basis for review by a governing
body.
t224(16) "Registered land surveyor®” means a persen

registered professional land surveyor licensed in

conformance with Title 37, chapter 6?, to practice surveying
in the state of Montana,

fiaflillk"negigtered professional engiﬁeer' means a
person licensed in conformance with Title 37, chapter 67, to
practice engineering in the state of Montana.

(18) “Rights of property owners* means the right to use,

enjoy, improve, sell, and convey, in total or in part, real

property as 1long as the exercise of the rights do not deny

these rights tec other property owners or _adversely affect

public health, safety, and welfare,

(19} "Special subdivision™ means a subdivision that

conforms to a master plan and a long-range development

program of public works projects adopted pursuant to

76-1-601 and zoning requlations adopted pursuant to Title

76, chapter 2, part 2 ar 3.

t349(20) "Subdivider” means any a person who causes land
to be subdivided or who proposes a subdivision of land.

t353{21} (a) “Subdivision" means, exicept as provided in

Bubsection (21)(b), a division of land or land so dividegd
whieh that creates one or more additional parcels containing

less than 20 160 acresy-exciuaive--of--pubiic--readwayay in

—f HB 280
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order that the tit}le to or pdssessgion of theé pardels may be
sald, rented, leased, oOr othérwise conveyed. aNd--sNa¥d

$ncidde The term includes any rfesubdivigion and sha¥i

furthed-—ineiude any residential condominium or residential

building and = also includés the conversion of a

norfiresidential building to a dwelling unit. The term further

includes any area, regardiess of its size, which that
provides or will provide permanent multiple space spaces

with utility hookups for recreational camping wvehicles or

mobile homes, multiple spaces for dwelling units, or

multiple spaces for work camp stfuctures consatructed to

exist for longer than 1 year. For purpoases of this

dubsection {a), "work camp structure” means housing that is

provided by a person for two or more families or individuals

living separately and that is for the exclusive use of the

employees of that person and the families of the employeés.

Housing does not include shelter provided by an agricultural

producer for persons who are primarily employed to perform

agricultural duties on the agriculturai producer's ranch or

farm,

{b) Subdivision doés not mean:

{i} =a division creating cemetéry lots only;

(ii) a division created by lease or rental for farming

and agiicultural or _silvicultural purposes;
(iii) a division creating an interest in oil, gds,

=7- BB 280
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minerals, or water that is severed from the surface

ownership of real property;
{iv) a division created by reservation of a life estate;

{v) the sale, rent, lease, or other conveyance or use

of one or more parts of a building, structure, or other

improvement, whather existing or proposed:

{vi}) a division of state-owned land, unless the division

creates a second or subsequent parcel from a single tract

for sale, rent, or lease for residential purposes;

{vii) a divigion created by operatior of law or an order

of a court of record in this state pursuant tc the laws

goyerning the distribution of estates, Title 72, chapters 1

through 6 and 10 thirough 14, or the dissolution of marriage,

Title 40, chapter 4, or a division that, in the absence of

an _agreement between the parties, could be created by an

order gf a court in this state;

{viii) except for the survey reguirements in 76-3-401

through 76-3-405 and any applicable zoning requirements, a

division made for the purpose of relocating boundary lines

between adjoining properties, provided the division is

recorded in either the index of certificate of survey or the

index ptovided for in 76-3-613, as applicable, as long as

additional patrcels are not created;

{ix) except for the survey reguirements in 76-3-401

through 76-3-405, a division of land by an agricultural

-8- HB 280
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producer made primarily for agricultural or silvicultural

purposes by sale ar vagreement to buy and sell if the

divigsion isg outside of a platted subdivision, provided that

a dwelling unit is not to be erected on the parcel. The

erection of a dwelling wunit on the parcel WITHOUT LOCAL

GOVERNMENT REVIEW UNDER THE PROVISIONS OF THIS CHAPTER IS A

VIOLATION OF THIS CHAPTER AND subjects the divigion to the

provisions of this chapter. Divisions made primarily for

agricultural or silvicultural purposes must be noted on the

certificate of survey or other recorded instrument of

conveyance, along with the statement that the erection of a

dwelling unit on the parcel WITHOUT LOCAL GOVERNMENT REVIEW

UNRDER THE PROVISIONS OF THIS CHAPTER IS A VIOLATION OF THIS

CHAPTER AND subjects the division to the provisions of this

chapter.

(x) except for the survey requirements in 76-3-401

through 76-3-405, divisions created by rights-cf-way;

{xi) (A) except for the survey requirements in 76-3-401

through 76-3-405 and the review requirements of Title 76,

chapter 4, part 1, a division created by an agricultural

producer for sale or gift to a member of the agricultural

producer's immediate family and limited to a single sale or

gift to each immediate family member. Additional sales or

gifts to an immediate family member of an agricultural

producer may be made for adijoining properties under the

—9- HB 280
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provisions of subsection (21){b)}(viii}, as long as

additional parcels are not created.

{B) A division created by an agricultural producer,

regardless of its size, that provides or will provide

permanent multiple gpaces for four or fewer dwelling units,

as long as land is not divided;

{xii) a division of land made for the purpose of mining

when an application has bheen  submitted or a permit or

contract received under the provisgions of Title 82, chapter

4y-or, PROVIDED THAT A DWELLING UNIT IS NOT TO BE ERECTED ON

THE PARCEL. THE ERECTION OF A DWELLING UNIT ON THE PARCEL

WITHOUT LOCAL GOVERNMENT REVIEW UNDER THE PROVISIONS OF THIS

CHAPTER 1S A VIOLATION OF THIS CHAPTER AND SUBJECTS THE

DIVISION TO THE PROVISIONS OF THIS CHAPTER. DIVISIONS MADE

FOR THE PURPOSE OF MINING MUST BE NOTED ON THE CERTIFICATE

OF SURVEY OR OTHER RECORDED INSTRUMENT OF CONVEYANCE, ALONG

WITH THE STATEMENT THAT ERECTION OF A DWELLING UNIT ON THE

PARCEL WITHOUT LOCAL GOVERNMENT REVIEW UNDER THE PROVISIONS

OF THIS CHAPTER IS A VIOLATION OF THIS CHAPTER AND SUBJECTS

THE DIVISION TO THE PROVISIONS OF THIS CHAPTER.

(xiii) a division created to provide security for

CONSTRUCTION mortgages, liens, or trust indentures; CR

(XIV}) A PARCEL CONTAINING LESS THAN 160 ACRES IF THAT

PARCEL CAN BE DESCRIBED AS A ONE-QUARTER ALIQUOT PART OF A

UNITED STATES GOVERNMENT SECTION.

-10- HB 280
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{22) "Tract of record"” means a parcel of land,

irrespective of ownership, that can be identified by legal

description, independent of any other parcel of land, using

documents on file in the records of the county clerk and

recorder's office.

(23) “Water user entity" means an entity as described in

7-12-1151 or irrigation districts as provided Ffor in -

85-7-101."
Section 3. Ssection 76-3-105, MCA, is amended to read:

"76-3-105. Violations -- actiongs against subdivider.

{1) Any A person who violates any a provision of this
chapter or any a local reguiations requlation adopted

pursuant thereto-shaii-be to this chapter is guiity--of--a

aisdemcanor--and--punishabie-by-a-fine-cf-not-iess-than-$100
or-more—than-$500-or-by-imprisonment-in-a--county—jati-—-for
not--more——than--3--months--or-by-both-£ine-and-imprisonment

subject to a civil penalty not to exceed $5,000. Each sale,

lease, or transfer of each separate parcel of land in
violation of any a provision of this chapter or any a local
regulation adopted pursuant thereeewahall-be-éeened to this
chapter is a separate and distinct offense.

{2) The governing body may file an action in district

court to enjoin the viplation of a provision of this chapter

or of a requlation adopted pursuant to 76-3-501."

NEW SECTION. Section 4. vioclations -- actions againat

-1i~ HB 280
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governing body. (1) A person who has filed with the
governing body an application for a subdivision under this
chapter may sue the governing body to recover actuai damages
caused by:

tiy(A) a final action, decision, or order of the

governing body that imposes ARBITRARY AND CAPRICIOUS

requirements, limitations, or conditions upon the use of the
property in-excess-of-those-authorized-by-this-chapter; or
+24(B) = AN ARBITRARY AND CAPRICIOUS regulation adopted

pursuant to this chapter that-iss
tay-—arbicrary-or—ecapricionar-or
tby-~untawful-or—exceeds—tawfui-authority.
(2) THIS SECTION DOES NOT CREATE A NEW CAUSE OF ACTION.

Section 5. section 76-3-301, MCA, is amended to read:

*76-3-301. General restriction on transfer of title to
subdivided lands. (1) Except as provided in 76-3-303, every
final subdivision plat must be filed for record with the
county clerk and recorder before title to the subdivided
land can be sold or transferred in any manner. The clerk and
recorder of the county ahall refuse to accept any plat for
record that fails to have the approval of 76-3-611{1) in
proper form,

(2) The clerk and recorder shall notify the governing
body or its designated agent of any land division deaeribed

#n-76-3-207t1¥y exempted from review but subject to survey

-12- HB 280
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requirements.

(3) 1If transfers not in accordance with this chapter
are made, the county attorney shall commence action to
enjoin further sales or transfers and compel compliénce with
all provisions of this chapter. The cost of 5ueh the action

sheil must be imposed against the party not prevailing.*

Section 6. section 76-3-501, MCA, is amended to read:

%76-3-501. Local subdiviaion regulations. (1) Befere
duly-1y-19747-the The governing body of every county, city,
and town shall adopt and provide for the enforcement and
administration of subdivision regulations reasonably
providing for the orderly development of their
jurisdictional areas; for the coordination of roads within
subdivided land with other roads, both existing and planned;
for the dedication of land Ffor roadways and E€Eor public
utility easements; Cfor the improvement of roads; for the
provision of adequate cpen spaces for eravei;-~tighty——airy
and recreation; for the provision of adeguate

transportation, water, drainage, and sanitary facilities;

for the avoidance or minimization of congestion of streets

and highways; and for the avoidance of subdivision which
that would involve unnecessary unreasonable environmental
degradation and the avoidance of danger of injﬁry tc health,
safety, or welfare by reason of natural hazard or the lack

of water, drainage, access, transportation, or other public

~13= HB 280
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services or would necessitate an exeessive unreasonable
expenditure of public EFunds for the supply of such services.

The subdivision regulations must protect the rights of

property owners AS DEFINED IN 76-3-103. The regulations must

include and are limited to:

{a) procedures for expedited review of minor and

special subdivisions;

{b) procedures, based on the minimum requirements as

provided for in 7-1-4127, for providing public notice of

subdivision applications and hearings;

{c) procedures for obtaining public agency and public

utility review. This review may not delay the governing

body's action on the proposal beyond the time limits

specified in [section 10}. The failure of an agency to

complete a review of a plat may not _be a basis for rejection

of the plat by a governing body.

{d} procedures and standards concerning the application

of review criteria to subdivision applications, as provided

for in 76-3-608;

ng standards for the design and arrangement of lots,

streets, and roads; for grading and drainage; and for the

location and installation of utilities. Standards for the

design of streets and roads may not exceed the requirements

for anticipated vehicle use directly attributable to the

subdivision. Variances from road standards may be granted

-14- HB 280
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for subdivisions requiring minimal vehicle use.

(£) if a proposed subdivisgion lies partly or totally

within the boundaries of a water user entity OR IMNEDIATELY

ADJACENT TO A WATER USER ENTITY, a provision that the

proposed plat of the subdivieion be submitted for review to

the water user entity to ensure that the existence and

location of all water user facilities are properly noted on

the plat. Water user facilities include but are not limited

to canals, laterals, cpen drains, and closed drains.

(2) The governing body may algo adopt subdivision

regulations that provide financial or other pogitive

incentives for developments that accommodate public values.

t23(3) Review and approval or disapproval of a
subdivision under this chapter may occur only ‘under those
regulations in effect at the time an appliéation for
approval of a preliminary plat or for an extenaion under
76~3-610 is submitted to the governing body."*

Section 7. Section 76-3-507, MCA, is amended to read:

"76-3-507. Provision for bonding requirements to insure

ensure construction of public improvements. (1) Except as
provided in subsection (2), the governing body shall require

the subdivider to complete required improvements within the

subdivision prior to the approval of the final plat.

(2) Bocai-reguiations—may-provide-thaty-én (a) In lieu

of the completion of the construction of any public
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improvements prior to the approval of a Ffinal plat, the
governing--boady aubdivider shall require provide a bond or
other reascnable security, in an amount and with surety and

conditions satisfactory to it the governing body, providing

for and securing the construction and installation of asuch
the improvements within a period specified by the governing
body and expressed in the bonds or other security, The

governing body shall reduce bond requirements commensurate

with the completion of improvements.

{b) In lieu of requiring a bond or other means of

security for the construction or installation of all the

required public improvements under subsection (2){a), the

governing body way approve an incremental payment or

quarantee plan. The improvements in a prior increment must
be completed, or the payment or guarantee of payment for the

costs of the improvements incurred in a prior increment must

be satisfied, before development of future increments.

(3) Governing body approval of a final plat prior to

the completion of required improvements and without the

provision of the security reguired under subsection {2) is

not an act _of a legislative body for the purposes of
2-9-111."

Section 8. section 76-3-601, MCA, is amended to read:
"76-3-601. Submission of preliminary plat for review.

(1) £:eept~where-a-piat4is-eiigibie——for——snnnury-*apprevai?
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the The subdivider shall present the preliminary plat of the

proposed subdivision to the governing body or the its

designated agent or---agency---designated---thereby---the
pretiminary--piae--ef--the--proposed--subdivisten far local
review. The preliminary plat shai} must show all pertinent
features of the proposed subdivision and all proposed

improvements. The qgoverning body or its designated agent

shall determine whether the propesed subdivision is a major,

minor, or special subdivision according to the definitions

in 76~-3-103.

(2) (a) When the proposed subdivision lies within the
boundaries of an incorporated city or town, the preliminary
pla£ shati must be submitted to and apprbved by the city or
town governing body.

(b) Wwhen the proposed subdivision is situated entirely
in an unincorporated area, the preliminary plat shaii must
be submitted to and approved by the governing body of tﬁe
county. However, if the proposed aubdivisidn lies within 1
mile of a third-class city or town or within 2 miles of a
second-class city or within 3 miles of a first-class city,
the county governing body shall submit the preliminary plat
to the c¢ity or town governing body or its deaignated agent
for review and comment.

{c} If the proposed subdivision lies partly within an

incorporated city or town, the proposed.plat thereof must be
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submitted to and approved by both the city or town and the
county governing bodies.

(d) wWhen If a proposed subdivision is also proposed to
be annexed to a municipality, the governing body of the
municipality shall coordinate the subdivision review and
annexation procedures to minimize duplication of hearings,
reports, and other requirements whenever possible.

{3) This section and—?6*9-6§17-76—3—6057——nnd——?6;3~608
through--76-3-619-do does not limit the authority of certain
municipalities to regulate subdivisions beyond their

corporate limits pursuant to 7-3-4444."
Section 9. section 76-3-603, MCA, is amended to read:
*76-3-603. Contents of environmental assessment. Where
requiredy~--the An environmental assessment shaii must

accompany the preliminary plat for a major subdivigion and

shatt must include:

(1) a deacription of eavery body or stream of surface
water as that may be affected by the proposed subdiviaion,
together with available ground water information, and a
description of the topography, vegetation, and wildlife use
within the area of the proposed subdivision:

(2) maps—and-tabies-showing-seil-types-in-—the--severai
parts--of-the-proposcd-spbdivision-and-ctheir-surtabittey—for
any-proposed-deveiopments-in-those-seyverat-pares a summary

of the probable impacts of the proposed subdivision based on
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the criteria described in 76-3-608; and

{3) n-ee-anify-ingaet-rtpore-eontainfng—e—stnéenent-of
anticipated--needs-—of——the--propesed--subdivision-for-tocat
servicensy-—inciuding-—education--and---busing;-~-roads---and
maintenancer--watery-sevager-and-soiid-waste-faciltitiess-and

£ire--and--potice--protections additional relevant and

reascnable information related to the appiicable requlatory

criteria adopted under 76-3-501 as may be reguired by the

governing body.

f‘}--aueh-uidieieaai—reicv.ne-and—rensenebie-inEor-aeipa
as-may-be-required-by—-the-governing-bodyr"

NEW SECTION. Section 10. Subdivision review process.
{1) A subdivider proposing a subdivision shall confer first
with the governing body or its designated agent in a
preliminary conference to discuss the subdivision
application, the requirements of Title 76, chapter 4, and
this chapter, and local government regulations provided in
76-3-501. The subdivider shall submit a sketch of the plat
at the conference. Notice of the subdivision application
must comply with the local government regulations adopted
under 76-3-501.

(2) (a) Poilowing the submission of a complete

subdivision application, the governing body shall approve,

conditionally approve, or disapprove the application within

the following timeframe:
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(i) 60 days for a major subdivision; or
{ii) 35 days for a minor OR SPECIAL subdivigion.
{b) The subdivider and the governing body may agree to

extend the time period.

NEW SECTION. Section 11. Informaticnal hearings.
{1y In accordance with the procedure provided in
subsections (2) and (3), an application for a subdivision
may not receive more than one informational hearing. The
hearing must be conducted by the governing body unless it
delegates the responsibility to the planning board or to a
hearing officer or conducts a joint hearing with the
planning board. When a hearing is held by the planning board
or a hearing officer, the board or officer shall make
findings and recommendations for submission to the governing
body concerning approval, canditional approval, or
disapproval of the plat not later than 10 days after the
informational hearing and within the timeframe provided in
(section 10].

(2) (a) For a major subdivision, within 21 Jdays
£olloﬁing submission to the governing body of the complete
application by the subdivider, an informational hearing on
the subdiviaion applicaticn may be requested by:

{1) the subdivider;

(ii) a person who would be subatantially adversely

atfected by the subdivision; or
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{iii) the governing body.

{b} The informational hearing, if held, must be at the
local government's expense;

(3) (a) Except as provided for in subsection (3)(c),
for a minor ar special subdivision, an informational hearing
may be held only if: . .

{i) the subdivision would be located in an area having
unigque cultural or historical resources or environmental or
ecological resources that are susceptible to substantial
adverse effects from subdivision development or if the
subdivision would cause substantial adverse fiscal costs to
local government; and

(ii) the subdivider or a person who would be adversely
affected by the proposed subdivision requests a hearing froa
the governing body within 15 days following submission of
the complete application.

(b) The governing body may assess costs of the hearing
on a minor or special subdivision to the requestor.

{¢) The governing body may not held an informational
hearing on the first iinor subdivision from a tract of
record.

{4) In informational hearings under this section,
irrelevant, immaterial, or unduly repetitious evidence must
be excluded but all other evidence of a type commonly relied

upon by reasonably prudent persons in the conduct of their
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affairs -is admissible, whether or not the evidence would be
admissible in a trial in the courts of Montana.

{5) (a) Within the timeframe provided in subsectiocon
{5){b), notice of an informational hearing on a subdivision
application must be given by the governing body by
publication in a newspaper of general circulation in the
county in which the subdivision is located. The subdivider,
each adjoining property owner of record, and each purchaser
of record under contract for deed of property adjoining the
land included in the plat must alsc be notified of the
hearing by the governing body by certified mail.

{b) The notification required in subsection (5){a) must
be accomplished:

(i) not leas than 15 days prior to the date of the
hearing for a major subdivision; or

{ii)} not 1less than 10 days prior to the date of the
hearing for a minor or special subdivision.

{6) The governing body shall make its decision to
approve, disapprove, ar conditionally approve the
subdivision application during executive proceedings after
the informational hearing or after the time for a hearing

has expired.

Section 12. section 76-3-608, MCA, is amended to read:
"76-3-608. Criteria for local government review. (1}

The basis Efor the governing body‘s decision to approve,
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conditionally approve, or disapprove a subdivision shaii—-he
is whether the preliminary plat, applicable environmental
assessment, pubiic informational hearing, planning board
recommendations, end or any additional information
demonstrate demonstrates that development of the subdivision
wouid—-be-—in—-the—pubiie;iaterestr—fhe-governing—bndy-ehaii
disapprove-any-subdivision—which~it-finds-not-to-be--in--the

publie-interest meets the requirements of this chapter.

{2) Po-determine-whether-the—-proposed-asubdiviaton-wounid

be—-in--the—-pubtie—-inteéresty——the Except as provided in

subsection (7)), the governing body shall lissue written

findings of fact which that weigh the feilewing criteria for

pubtic-intereat: in subsections (3) and (4), as applicable.

ta}——the-basis-of-che-need-£for-the—subdivinions
fb1--expreased-pubiie-opinion}
te)-—effectas-on-agricunitures
t4)——effectn-on-tocat-servicen;
tey--effects-on-taxations
t£y-——effectn-on—-the-naturat-environments
t9)——effecta-on-witdiife-and-witdiife-habitatr—and
thy--effectas-on-the-pubtic-heaith-and-safetys

{3) A subdivision proposal must undergo review for the

following primary criteria:

{a} The subdivision's effect on agricultural or

agricultural! water user practices must be weighed.
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(b) The subdivision must comply with water supply,
solid waste disposal, sewage tfeatment, and water quality

standards, as provided for in Title 76, chapter 4, part 1.

(c)] The subdivision must provide easements for the

location and installation of any planned utilities.

(d) The subdivision must engure access to each parcel

within the subdivision and notation of access must be made

on the applicable plat and on any instrument of transfer

concerning the parcel.

{e) Lots within the subdivigsion may not have building

sites within a floodway, as defined by Title 76, chapter 5.

{f) Except as provided in subsection (3)(g), the

subdivision must be evaluated under the conditions provided

in subsection (4) to determine if lots that contain or that

can_ reasonably be expected to contain building sites are

iocated in an area affected by the following hagards:

{i) unstable slopesa, including areas where rockfalls,

landslides, mudslides, or avalanches have occurred or can

reasonably be expected to occur;

{(ii) unsuitable soils, including areas where the water

table occurs within 5 feet of the ground surface at any time

of vear and areas affected by s0il creep, shrink-swell

potential, or sinkholes; or

{iii) drainage problems, including the potential for

sheetflooding,
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{g) The hazard evaluation required under subsection

{3)(f) does not apply to the first minor subdivision from a

tract of record.

{4) Subdivisions evaluated for hazards under subsection

{3)(f} must be reviewed as follows:

(a) Local government requlations must provide gpecific

standards for evaluation and mitigation.

(b} Existing and reasconably accessible data must be

used faor the evaluation unless. otherwise agreed to by the

subdivider and the governing body.

{c) Approved construction techniques may be requitgd to

mitigate or overcome hazards.

(d) If a hagzard is found to exist, notice of the hazard

must be placed on the final plat.

(e} iIf the governing body knows of the exigtence of

natural or man—caused hazards other than those described in

subsection {3)(f), the gqoverning body shall notify the

subdivider in writing of thoge known hazards and require

notice of the hazards on the final plat.

{£) The result of the hazard evaluation is not

dispositive of the degree of hazard existing and is not

groundé to establish liabillty against the governing body.

{5) (a) Major subdivisions must also be reviewed for

effectg on:

(1) unique cultural or historical resources;
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(ii) environmental or ecological resources; and

{iii) local services.

{b} Except for the first minor subdivision from a tract

of record, minor and special subdivisions may be reviewed

for the effects listed in subsection (5){a) if the governing

body determines that, based on information received in an

informational hearing held pursuant to [sectiom 1il1], a

review is ngcessary.

{6) (a) In reviewing subdivisions for the effects

ligted in subsection ({5)(a), the governing body shall use

information from the environmental assegsment, if required,

and may solicit other site-gpecific information from the

subdivider, agencies, and other appropriate sources. Efforts

by the governing body to gather additional information do

not constitute grounds for extending the deadlines for the

subdivision review process provided for in [section 10)

unless an extension is agreed to by the subdivider.

{(b) Based on the information gathered, the governing

body or ita designated agent shall determine whether the

proposed subdivision is likely to have significant adverse

impacts on the factors listed in subsection [(5).

{c} 1If the gqoverning body or its designated agent

determines that significant adverse impacts are probable, it

shall caonsult with the subdivider and knowledgeable persons

and agency representatives that it considers necessary.
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During the osonsultation process, the parties shall work to

develop reagsonable mitigation for the potential adverse

effects on the factors listed in subgection (5).

{d) The governing body wmay reguire the subdivider to

design the subdivision to minimize any potentially

significant adverse impacts.

{e} The governing body shali isgsue writtea findings,

based on substantial credible evidence, to justify any
action taken under subsection (6){d).

{€} In reviewing & subdivimion under subgections (5)

and {6}, a governing body must be guided by the following
standards:

(i} Mitigation measures imposed may not unreascnably
restrict a landowner's ability to develop land, but it is

tecognized that in some instances the ummitigated impacts of

a proposed development may be unacceptable and will preclude
approval of the plat.

{ii) Whenever feasible, mitigation should be designed to

provide some benefits for the subdivider.

175 {a) When a minor subdivision iz praposed in an area
for which a master plan has been adopted pursuamt to chapter
1 _and the proposed subdivigion will comply with the plan,
the suybdivision js exesmpt from the approval criteria

contained in_ this section but is subject to applicable
zoning regqulations.
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{b) In order for a master plan to serve as the baais

for the exemption provided by this subsection (7), the plan

must, at a minimum, contain housing, transportation, and

land-use elements and a discussion of physical constraints

on development that exist within the area encompassed by the
plan.”

NEW SECTION. Section 13. Review guidelines --  all
subdivisions. (1) Written findings anéd the reasons for
approving, disapproving, or conditionally approving the
subdivision must accompany the governing body's action on a
subdivision application.

(2) A proposed aubdivision is preliminarily approved
when the governing body approves the preliminary plat.

{3) Approval of the final plat represents final
approval from the governing body. However, this approval is
only for the subdivision description provided in the £inal
plat. A person who proposes to implement a change from an
approved final plat shall submit a plat amendment that is
subject to the review requirements of this chapter.

NEW SECTION. Section 14. park dedication requirement.
{1) Except as provided in subsections (2), (3), and (7)), a

subdivider shall dedicate tc the governing body a cash or

land donation equal to:
(a) 7.5% of the fair market value of the land proposed

to be subdivided into parcels of one-half acre or smaller;
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{b) 5% of the fair market value of the land propoaed to
be subdivided into parcels larger than one-half acre and not
larger than 1 acre;

(c) 2.95% of the fair market value of the land proposed
to be subdivided into parcels larger than 1 acre and not
larger than 3 acres; and

(d) 1.25% of the fair market value of the land proposed
to be subdivided into parcels larger than 3 acres and not
larger than 5 acres.

(2) When a subdivision is located totally within an
area for which density requirements have been adoptéd
pursuant to a master plan under Title 76, chapter 1, or
pursuant to zoning regulations under Title 76, chapter 2,
the governing body may establish park dedication
requirements based on the community need for parks and the
development densities identified in the plans or
requlationa. Park dedication reguirements established under
this subsection are in lieu of those provided in subsection
{1) and may not exceed 0.03 acres per dwelling unit.

{3) A park dedication may not be required for:

(a) land proposed far subdivision into parcels larger
than 5 acres;

(b) subdivision into parcels that are all
nonresidential;

{¢) a subdivision in which parcels are not created,
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except when that subdivision provides permanent multiple
spaces for mobile homes or condominiums; or

{(d) a subdivision in which only one additional parcel
is created.

{4) For the purpose of this section, “fair market
value® is the value of the unsubdivided, unimproved land.

(5) The governing body, in consultation with the
subdivider and the planning board@ or park board having
jurisdiction, may determine suitable locations for parks and
playgrounds and, giving due weight and consideration to the
expressed preference of the subdivider, may determine
whether the park dedication must be a land donation, cash
donation, or a combination of both.

(6) (a) Except as provided in subsection (6)(b), the
governing body shall ugse the dedicated money or land for
development, acguisition, or maintenance of parks to serve
the subdivision.

{b) The governing body may use the dedicated money to
acquire, develop, or maintain regional parks or recreational
areas or for the purchase of public open space or
congervation easements only if:

(i) the park, recreational area, open space, or
conservaticn easement is within a reasonably close proximity
to the proposed subdivision; and

(ii) the governing body has formally adopted a park plan
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that establishes the needs- and procedures for use of the
money.

(7) The local governing body shall waive the park
dedication requirement if:

{(a) (i) the preliminary plat provides for a planned
unit development or other development with land permanently
set aside for park and recreational uges sufficient to meet
the needs of the persona who wil) ultimately reside in the
development; and

{ii) the fair market value of the land set aside for
park and recreational purposea. equals or exceeds the value
of the dedication required under subsection (1}); or

(b} (i) the ©preliminary plat: provides long-term
protection of critical wildlife  habitat; lcultural.
historical, or natural resources: agricultural interests; or
aesthetic values; and

(ii) the fair market value of the land proposed to be
subdivided, by virtue of providing long~term protection
provided for in subsection (7)(b){i), is reduced by an
amount equal to or exceeding the value of the dedication
required under subsection (1); or

(c) the fair market value of the land proposed to be
subdivided, by virtue of a combination of the provisions of
subsections (7)(a) and {7}(b), is reduced by an amount equal

to or exceeding the value of the dedication reguired under
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subsection (1).

NEW SECTiON, Section 15. Payment for extenasion of
capital facilities. A local government may require a
gubdivider to pay or guarantee payment for part or all of
the costs of extending capital facilities related to public
health and safety, including but not limited to public sewer
lines, water supply 1lines, and storm  drains to a:
subdivision. The costs must reasonably reflect the- expacted

impacts directly attributable to the subdivision.

Section 18. Section 7-16-2324, MCA, is amended to read:

»7-16-2324. Sale, lease, or exchange of dedicated park
landa. (1) ?or the purposes of this section and part 25 of
chapter 8, lands dedicated to the public use for park or
playground purposes under 76-3-606-and-36-3-607 [section id]
or a similar =atatute or pursuant Lo any instrument not
specifically conveying land to a governmental unit other
than a county are considered county lands.

{2) A county may not sell, lease, oOr exchange lands
dedicated for park or playground purposes except as provided
under this section and part 25 of chapter 8.

{3) Prior to selling, leasing, or exchanging any county
land dedicated to public use for park or playground
purposes, a county shall:

{a) compile an inventory of all public parks and

playgrounds within the county:
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{b) prepare a comprehensive plan for the provision of
outdoor recreation and open space within the county;

(cy determine that the proposed sale, lease, or
exchange furthers or is consistent with the county's outdoor
recreation and open space comprehensive plan;

{a) publiéh notice as provided in 7-1-2121 of intention
to sell, lease, or dispose of sueh the park or playqround
landa, giving the people of the county opportunity to be
heard regarding sueh the action:

{e} if the land is within an incorporated city or town,
secure the approval of the governing body thereecf for the
action; and

{f) comply with any other applicable requirements under
part 25 of chapter 8.

{4) Any revenue realized by a county from the sale,
exchange, or disposal of lands dedicated to public use for
park or playground purposes shatt must be paid into the park
fund and used in the manner prescribed in 36-3-686--and
F6-3-687 [section 14] for cash received in lieu of
dedication."

Section 17. Section 76-4-102, MCA, is amended to read:

"76~4~102. Definitions. As used in this part, unless
the context clearly indicates otherwise, the following words
or phrases have the following meanings:

{1}y “Board” means the board of health and environmental
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sciences.

{2) "Department” means department of health and
environmental sciences.

{3} "Extension of public sewage disposal aystem™ means
a sewer line that connects two Or more sewer service lines
to a sewer main.

(4) “Extension of public water supply system" means a
water line that connects two or more water service lines to
a water main. .

{S) "Pacilities® means public or private facilities for
the supply of water or disposal of sewage or so0lid waste and
any pipes, conduits, or other =stationary method by which
water, sewage, or solid wastes might be transported or
distributed,

(6) ™"Public water supply system” or *“public sewage
disposal system™ means, respectively, a water supply or
sewage disposal system that serves 10 or more families or 25
or more persons for at least 60 days out of the calendar
year.

(7) “Registered professional engineer® means a person
licensed to practice as a professional engineer under Title
37, chapter 67. -

(8) T"Registered sanitarian™ means a peraon licensed to
practice as a sanitarian under Title 37, chapter 40.

{9) “Reviewing authority"™ means the department or a
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local departmant or board of health certified to cenduct
review undef 76-4-104.

{(10) “Sanitary restriction™ means a prohibition against
the erection of any dwelling, shelter, or buildimg reguiring
facilities for the supply of water or the disposition of
sewage or solid waste or the construction of water supply or
sewage or solid waste disposal facilities until the
department has approved plans for those facilities.

{(11) "Sewer service line" means a sewer line that
connects a eingle building or living unit to a public sewer
system or extension of such a systea,

{12) *Solid wastes” means all putrescible and
nonputrescible solid wastes (except body wastes), including
garbage, rubbish, street cleanings, dead animals, yard
clippings, and solid market and solid industrial wastes.

{13) "Subdivision” means a subdivision as defined in

76-3~103 a-division-of-iand-er-land-so-divided-which-creates

one-or-more-parcels-containing-iess-than-26-acresy-exciusive
of-public-roadwaysy-in-arder-that-the-titie-te—or-possession
oi-—the—-pareeia-—qay--he-.oidv-rentedr—ieauedr-ee-etherwi-e
conveyed-and-incindens-any-resubdivision-and-any—condominiunm
or-—areaj--regardiess—-of—sizey——which--provides--pernanent
nuitipie-—-space--for-recreational-canping-vehicies-or-nobiite
homes .

{14) "Water service line”™ msans a water line that
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connects a single building or living unit to a public water

aystem or extenaion of sweh a system.”

Section 18. Section 76-4-125, MCA, is amended to read:

*76-4-125. Review of development plans -—— land
divisions excluded from review. (1) Plans and specifications
of a subdivision as defined in this part shaiil must be
submitted to the reviewing authority, and the reviewing
authority shall indicate by certificate that it has approved
the plans and specifications and that the subdivision is not
subject to a sanitary restriction. The plan review by the
reviewing authority shaii must be as follows:

(a} At any time after the developer has submitted an
application under the Montana subdivision and Platting Act,

. the developer shall preseant to the reviewing authority a

preliminary plan of the proposed development, whatever
information the developer feels necesgary for its subsequent
review, ‘and information required by the reviewing authority.

{b) The reviewing authority must-give shall take £inal
action eof on the proposed plan within 60 days unless an
environmental impact statement is required, at which time
this deadline may be increased to 120 days.

{2) A subdivision exeluded--from—-the--provisions—-of
chapter-—3~-shait must be submitted for review according to
the provisions of thim part, except that the following

divisionsr-—untess--such--exciusitons--are--used-to-evade-the
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provisions-of-this-party are not subject to review:

(a) the-exeinsions-ecited-in-76-3-20t-and-36-3-2045

tb} divisions a division made for the purpose of
acqpiring additional land to become part of an approved

parcel, provided that ne a dwelling or structure requiring

water or sewage disposal is not to be erected on the

additional acquired parcel and that the division does not
fall within a previously platted or approved subdivision;
and

tey(b) divisiens a divigion made for purposes other
than the construction of water supply or sewage and solid
waste disposal facilities as the deparﬁnant specifies by

rule.”

Section 19. Section 76-6-203, MCA, is amended to read:

"76-6-203. Types of permissible easements. Easements or
restrictions under this chapter may prohibit or limit any-or
ail of the following:

(1) structures--construction or placing of buildings,
camping trailers, housetrailers, mobile homes, roads, signs,
billboards or other advertising, utilities, or other
st;uctures on or above the ground;

(2) landfill--dumping or placing of soil or other
substance or material as landfill or dumping or placing of
trash, waste, or unsightly or offensive materials;

(3} vegetation--removal or deastruction of trees,
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shrubs, or other vegetation;

{4) loam, gravel, etes or other substances--excavation,

dredging, or removal of loam, peat, gravel, soil, rock, or
other materiai substance;

(5) surface use--surface use except for such purposes
permitting the land or water area to remain predominantly in
its existing condition;

(6{ acts  detrimental to conservation--activities
detrimental to drainage, flood control, water conservation,
erosion control, soil conservation, or fish and wildlife
habitat and preservation; ’

{7) subdivision of land--subdivision of land as defined
in 76-3-1037 76-3-184y-and-76-3-202;

(8) other acts--other acts or uses detrimental to such
retention of land or water areas in their existing

conditions."

REW SECTION. Section 20. Repealer. (1) Sections
76-3-104, 76-3-201, 76-3-202, 76-3-203, 76-3-204, 76-3-205,
76-3-206, 76-3-207, 76-3-208, 76-3-209, 76-3-210, 76-3-504,
76-3-505, 76-3-604, 76-3-605, 76-3-606, 76-3-607, 76-3-609,
and 76-4-103, MCA, are repealed.

NEW SECTION. Section 21. codification instruction.
(Sections 4, 10, 11, and 13 through 15) are intended to be
codified as an integral part of Title 76, chapter 3, and the

provisions of Title 76, chapter 3, apply Lo [sections 4, 10,
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11, and 13 through 15].

NEW SECTION. Section 22. Saving clause. |[This act]
does not affect rights and duties that matured, penalties
that were incurred, or proceedings that were bequn before

[the effective date of this act].

NEW SECTION. Section 23. Severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all valid applications that are

severable from the invalid applications.

NEW _SECTION. Section 24. applicability. [1) [Sections
2, 17, and 18] apply tc all subdivision applic;tions filed
after passage and approval of {this act].

(2) fSections 1, 3 through 16, and 19] apply to all
subdivision applications filed after September 30, 1993,

NEW SECTION. Section 25. Trassition. To ensure an
efficient transition from existing local government
subdivision regulations to local regulations adopted
pursuant to {this act]}, exiating local government
subdivision regulations remain effective until September 30,
1993.

NEW SECTION. Section 26. Effective date. [This act! is
effective on passage and approval.

-End-
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