
HOUSE BILL NO. 279 

INTRODUCED BY GILBERT, HARRINGTON, FOSTER, 
MCCAFFREE, SWYSGOOD, HARP 

JANUARY 20, 1993 

FEBRUARY 8, 1993 
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IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON BUSINESS & ECONOMIC DEVELOPMENT. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED, REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 99; NOES, O. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON TAXATION. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN. REPORT ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 49; NOES, 0. 

RETURNED TO HOUSE. 

IN THE HOUSE 

RECEIVED FROM SENATE. 
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REPORTED CORRECTLY ENROLLED. 
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~~~.~ ·-9UPr..,~,-t~.-"~•~----aa~~-INTRoo~.L-_._ - L2 ~ -/'M~7- s..,,,,...... Tfffll. 

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING 

REQUIREMENTS FOR LIQUOR AGENCY STORE FRANCHISE AGREEMENTS; 

PROVIDING PROCEDURES FOR AGENCY FRANCHISE AGREEMENT 

TERMINATION; AMENDING SECTIONS 16-1-106, 16-2-101, AND 

18-4-313, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND 

AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 16-1-106, MCA, is amended to read: 

"16-1-106. Definitions. As used in this code, the 

following definitions apply: 

(1) •Agency franchise agreement" means an agreement 

between the department and a person appointed to sell liquor 

and table wine as a commission merchant rather than as an 

employee. 

(2) "Alcohol" means ethyl alcohol, also called ethanol, 

or the hydrated oxide of ethyl. 

(3) "Alcoholic beverage" means a compound produced and 

sold for human consumption as a drink that contains more 

than 0.5\ of alcohol by volume. 

( 4) .. Beer 11 means a malt beverage containing not more 

than 7\ of alcohol by weight. 
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CS) •aeer importer" means a person other than a brewer 

who imports malt beverages. 

(6) •erewer" means a 

beverages. 

person who produces malt 

17) •oepartment" means the department of revenue. 

(8) "Immediate family• means a spouse, dependent 

children, or dependent parents. 

(9) "Import• means to transfer beer or table wine from 

outside the state of Montana into the state of Montana. 

(10) "Industrial use" means a use described as 

industrial use by the federal Alcohol Administration Act and 

the federal rules and regulations of 27 CFR. 

(11) "Liquor• means an alcoholic beverage except beer 

and table wine. 

(12) "Malt beverage" means an alcoholic beverage made by 

the fermentation of an infusion or decoction, or a 

combination of both, in potab°Ie brewing water, of malted 

barley with or without hops or their parts or their products 

and with or without other malted cereals and with or without 

the addition of unmalted or prepared cereals, other 

carbohydrates, or products prepared ~ftere£rom. from 

carbohydrates and with or without other wholesome products 

suitable for human food consumption. 

(13) "Package" means a container or receptacle used for 

holding an alcoholic beverage. 

-2- \\e ~11q 
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(14) "Posted price" means the retail price of liquor and 

table wine as fixed and determined by the department and in 

addition thereto an excise and license tax as provided in 

this code. 

(15) "Proof gallon" means a U.S. gallon of liquor at 60 

degrees on the Fahrenheit scale that contains 50\ of alcohol 

by volume. 

( 16) "Public place• means a place, building, or 

conveyance to which the public has or may be permitted to 

have access and any place of public resort. 

(17) "P.ules• means rules published by the department 

pursuant to this code. 

(18) "State liquor facility" means a facility owned or 

under control of the department for the purpose of 

receiving, storing, transporting, or selling alcoholic 

beverages. 

{19) •state liquor store• means a retail store operated 

by the department in accordance with this code for the 

purpose of selling liquor and table wine. 

(20) "Storage depot• means a building or structure owned 

or operated by a brewer at any point in the state of llontana 

off and away from the preillises of a brewery, and which 

structure is equipped with refrigeration or cooling 

apparatus for the storage of beer and from which a brewer 

may sell or distribute beer as permitted by this code. 
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(21) "Subwarehouse" means a building or structure owned 

or operated by a licensed beer wholesaler or table wine 

distributor, located at a site in Montana other than the 

site of eitteh the beer wholesaler's or table wine 

distributor's warehouse or principal place of business, and 

used for the receiving, storage, and distribution of beer or 

table wine as permitted by this code. 

(22) •Table wine" means wine as-def¼ned-beiew-wh¼eh that 

contains not more than 161_ alcohol by volume .. 

(23) "Table wine distributor• means a person importing 

into or purchasing in Montana table wine for sale or resale 

to retailers licensed in Montana. 

(24) "Warehouse• means a building or structure located 

in Montana owned or operated by a licensed beer wholesaler 

or table wine distributor for the receiving, storage, and 

distribution of beer or table wine as permitted by this 

code. 

(25) "Wine• means an alcoholic beverage made from or 

containing the normal alcoholic fermentation of the juice of 

sound, ripe fruit or other agricultural products without 

addition or abstraction, except as may occur in the usual 

cellar treatment of clarifying and aging, and that contains 

more than 0.5\ but not R10re than 24\ of alcohol by volume. 

Wine may be ameliorated to correct natural deficiencies, 

sweetened, and fortified in accordance with applicable 
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federal regulations and the customs and practices of the 

industry. Other alcoholic beverages not defined a■-abo•e in 

this subsection but made in the manner of wine and labeled 

and sold as wine in accordance with federal regulations are 

also wine." 

Section 2. Section 16-2-101, MCA, is amended to read: 

•16-2-101. Establishaent and closure of state liquor 

stores -- agency franchise agreement -- kinds and prices of 

liquor and table wine. (1) (a) The department shall 

establish and maintain one or more stores, to be known as 

"state liquor stores", as the department finds feasible for 

the sale of liquor and table wine in accordance with the 

provisions of this code and the rules 111ade-thereunder 

adopted under this code. 

(b) The department shall enter into an agency franchise 

agreement or employ the necessary help to operate eaid the 

stores and shall designate the duties to be performed by the 

agent or employees. 

(c) Once established, a store she¼¼~ not be closed, 

converted to an agency store, or sold by the department 

unless: 

(i) the store is returning less than a 10\ profit to 

the state: or 

(ii) the closure or sale is approved by the legislature. 

(2) The department may from time to time fix the prices 
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at which the various classes, varieties, and brands of 

liquor and table wine may be sold, and prices sha¼¼ !!!!!!. be 

the same at all state stores. 

(3) (a) State liquor stores must be considered for 

closure, conversion, or sale only when a store lease 

expires. Prior.to the expiration of a lease, the department 

may conduct a financial profitability analysis using the 

criteria in subsection (l)(c)(i). In computing profit levels 

of state-operated stores, the costs of the licensing bureau 

and the legal and enforcement division, other than 

inspection costs directly attributable to liquor stores. may 

not be included as expenses. The revenue oversight committee 

must be informed of all plans for conversion, sale, or 

closure of state liquor stores. 

(bl No-a9eney Agency stores sha¼¼ ~ not be located in 

or adjacent to grocery stores in communities with 

populations over 3,000. This provision is applicable only to 

agency agreements entered into after May 11, 1987. 

(4) Agency stores must receive commissions based on 

adjusted gross sales as follows: 

(a) a 10\ couuaission for agencies in communities with 

less than 3,000 in population; 

(b) a commission established by competitive bidding for 

agencies in communities with 3,000 or more in population. 

(5) An agency franchise agre~ent must: 
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(a) be effective for a 10-year period and may be 

renewed every 10 years if the requirements of the agency 

franchise agreement have been satisfactorily performed; 

(b) require the agent to maintain comprehensive general 

liabilit:{_ insurance and liguor liabilit:{_ insurance 

throughout the term of the agency franchise agreement in an 

amount established by the department of administration. The 

insurance policy must: 

(i) declare the department as an additional insured; 

and 

(ii) hold the state harmless and agree to defend and 

indemnify the state in a cause of action arising from or in 

connection with the agent's negligent acts or activities in 

the execution and performance of the agency franchise 

agreement; 

(c) require the agent to provide performance security 

in an amount equal to the average monthly value of inventory 

at cost based on the most recent 12-month period of 

inventory value at the agency store location or, if a 

12-month history is not available, the depart-nt's estl~te 

of the average value; and 

(d) specify ~the reasonable service and 81!!.Ce 

reguirements that the agent will provide throughout~!he tera 

of the agency franchise agree■ent. 

(6) The coauaission percentage that the departaent pays 
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the agent under an agency franchise agreement may be 

reviewed every S years at the request of either party. If 

the agent concurs, the department may adjust the commission 

percentage to be paid during the remaining term of the 

agency franchise agreement to a commission percentage that 

is equal to the average commission percentage being paid 

agents with similar sales volumes if: 

(a) the agent's commission percentage is less than the 

average, and 

(h) all the requirements of the agency franchise 

agreement have been satisfactorily performed. 

(7) The liability insurance and performance security 

requirements may be reviewed every 5 years at the request of 

either the agent or the department. If the agent concurs, 

the department may adjust the requirements to be effective 

during the remaining term of the agency franchise agreement 

if the adjustments adequately protect the state from risks 

associated with the loss of state assets or from the agent's 

negligent acts or activities in the execution and 

performance of the agency franchise agreement. The amount of 

insurance coverage may not be less than the __ minimum 

requirements of the department of administration. 

(8) An agency franchise agreement must be renewed for 

additional 10-year periods if the agent has satisfactorily 

performed all the requirements of the agency franchise 

-8-
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agreement. Except for establishing the new term, changes in 

the agency franchise agreeaent as a result of a renewal aay 

not be mad~nless the agent and the department mutually 

agree. 

{9) The department may terminate an agency franchise 

agreement if the agent has not satisfactorily performed the 

requirements of the agency franchise agreement or in the 

followin~ cases: 

{a) Except in the case of susE.ected theft or 

unauthorized use of state assets, the department shall give 

an agent 30 days' notice of its intent to terminate the 

agency franchise agreement for cause and specify the unmet 

requirements. The agent may contest the agency franchise 

agreement termination and reguest a hearing within 30 days. 

If a hearing is requested, the department shall suspend its 

termination order until after a final decision has been maQe 

pursuant to the Montana Administrative Procedure Act. 

(b) If an agent is suspected of theft or unauthorized 

use of state assets, the department may terminate the agency 

franchise agreement and retrieve its assets immediately. If 

an agency franchise agreement is terminated, the agent may 

contest the agency franchise agreement termination and 

request a hearing within 30 days of the department's 

retrieval of assets. The agency store shall remain closed 

until a final decision has been reached following a hearing 
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held pursuant to the MOntana Administrative Procedure Act. 

{10) An agency franchise agreement may be terminated 

upon mutual agreement by the agent and the department. 

(11) An agent may assign an agency franchise agreement 

to a person who, upon approval of the department, is named 

agent in the agency franchise agreement, with the rights, 

privileges, and responsibilities of the original agent for 

the remaining term of the agency franchise agreement. The 

agent shall notify the department of an intent to assign the 

agency franchise aqreeaent 60 days before the intended 

effective date of the assignment. The department may not 

unreasonably withhold approval of an assignment request. 

{12) An agency agreement in effect on [the effective 

date of this act] must be converted ~pon request of the 

agent and approval of the department to a ·10-year agency 

franchise agreement pursuant to subsections (5) through (ll) 

without competitive bids or proposals. 

t5til1J. The department shall maintain sufficient 

inventory in the-state warehouse in order to meet a monthly 

service level of at least 97\.• 

Section 3. section 18-4-313, MCA, is amended to read: 

•18-4-313. Contracts -- teras, extensions. and time 

li■its. (1) Unless otherwise provided by law, no~ contract, 

lease, or rental agreement for supplies or services may not 

be made for a longer period than 3 years; however, the 

-10-



' 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

LC 0349/01 

department may contract for the lease or purchase of 

telecommunications equipment and systems, data processing 

equipment, the department of revenue liquor agencies, and 

the department of social and rehabilitation services 

medicaid management information system (MMIS) for a period 

not to exceed 10 years. A contract, lease, or rental 

agreement may be extended or renewed, notwithstanding the 

time limits stated in this section, if the terms of the 

extension or renewal, if any, are included in the 

solicitation and funds are available for the first fiscal 

period at the time of the agreement. Payment and performance 

obligations for succeeding fiscal periods are subject to the 

availability and appropriation of funds ~fterefer for the 

fiscal periods. 

(2) Prior to the extension or renewal of a contract, it 

must be determined in writing that: 

17 (a) estimated requirements cover the period of the 

18 contract and are reasonably fir■ and continuing: and 

19 (b) the contract will serve the best interests of the 

20 state by encouraging effective competition or otherwise 

21 promoting econcaies in state procurement~ 

22 (3) When funds are not appropriated or otherwise made 

23 available to support continuation of performance in a 

24 subsequent fiscal period, the contract must be canceled." 

25 NEW SEC'l'lQN__._ Section·4. Continuity of existing agency 
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agreeaents. An existing agency agreement that terminates 

after (the effective date of this act) but before it is 

converted to an agency franchise agreement is automatically 

extended until an agency franchise agreement is signed or 

for 6 months from (the effective date of this act), 

whichever occurs first. 

NEW SECTION. Section 5. Codification instruction. 

(Section 4] is intended to be codified as an integral part 

of Title 16, chapter 2, part 1, and the provisions of Title 

16, chapter 2, part 1, apply to [section 4). 

NEW SECTION. Section 6. Applicability. [This act] 

applies to all agency franchise agreements entered into 6 

months after [the effective date of this act]. 

NEW SECTION. Section 7. Effective date. (This act) is 

effective on passage and approval. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0279. as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act establishing requirements for liquor agency store franchise agreements, providing procedures for agency franchise 
agreement termination effective on passage and applicable to agreements six months hence. 

ASSUMPTIONS: 

1. There is no fiscal impact as a result of this bill in either FY94 or FY95. 

FISCAL IMPACT: None. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 

Under this legislation, the Department of Revenue or the liquor store agent can request a review and adjustment of the 
agency store camnission percentage, at five-year intervals. This will result in a minimal fiscal impact over the long-run. 

~,L L-2j~:J 
-- ij;::"' ~ \) '7--"'--. n~->~. 

~~- G.J.-,\C ) -2-S-'-1.3 
DAVID LEWIS, BUDGET DIRECTOR DATE BOB GILBERT, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for HB0279. as introduced 
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APPROVED BY COMM. ON BUSI~ESS 
AND ECONOMIC OEVELOF!£NT 

HOUSE BILL NO. 279 

INTRODUCED BY GILBERT, HARRINGTON, FOSTER, 

MCCAFFREE, SWYSGOOD, HARP 

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING 

REQUIREMENTS FOR LIQUOR AGENCY STORE FRANCHISE AGREEMENTS; 

PROVIDING PROCEDURES FOR AGENCY FRANCHISE AGREEMENT 

TERMINATION; AMENDING SECTIONS 16-l-106, 16-2-101, AND 

18-4-313, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND 

AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 16-1-106, MCA, is amended to read: 

"16-1-106. Definitions. As used in this code, the 

following definitions apply: 

(1) 11 Agency franchise agreement" means an agreement 

between the department and a person appointed to sell liquor 

and table wine as a commission merchant rather than as an 

employee. 

(2) "Alcohol" means ethyl alcohol, also called ethanol, 

or the hydrated oxide of ethyl. 

(3) .. Alcoholic beverage" means a compound produced and 

sold for human consumption as a drink that contains more 

than 0.51 of alcohol by volume. 

t4) "Beer" means a malt beverage containing not more 

~•'Y ..... ,.,,.. ,...,.. 
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than 7\ of alcohol by weight. 

(5) "Beer importer• means a person other than a brewer 

who imports malt beverages. 

(6) "Brewer• means a person who produces malt 

beverages. 

{7) "Department" means the department of revenue. 

(8) "Immediate family" means a spouse, dependent 

children, or dependent parents. 

(9) "Import" means to transfer beer or table wine from 

outside the state of Montana into the state of Montana. 

{10) "Industrial use .. means a use described as 

industrial use by the federal Alcohol Administration Act and 

the federal rules and regulations of 27 CFR. 

(11) •tiquor" means an alcoholic beverage except beer 

and table wine. 

tl2) "Malt beverage• means an alcoholic beverage made by 

the fermentation of an infusion or decoction, or a 

combination of both, in potable brewing water, of malted 

barley with or without hops or their parts or their products 

and with or without other malted cereals and with or without 

the addition of unmalted or prepared cereals, other 

carbohydrates, or products prepared ~heretr-0111 from 

carbohydrates and with or without other wholesome products 

suitable for human food consumption. 

(13) "Package" means a container or receptacle used for 

-2- HB 279 
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holding an alcoholic beverage. 

(14) "Posted price" means the retail price of liquor and 

table wine as fixed and determined by the department and in 

addition eherei!-e an excise and license tax as provided in 

this code. 

(15) "Proof gallon• means a U.S. gallon of liquor at 60 

degrees on the Fahrenheit scale that contains 50\ of alcohol 

by volume, 

(16) "Public place• means a place, building, or 

conveyance to which the public has or may be permitted to 

have access and any place of public resort. 

(17) "Rules• means rules published by the department 

pursuant to this code. 

(18) •state liquor facility• means a facility owned or 

under control of the department for the purpose of 

receiving, storing, transporting, or selling alcoholic 

beverages. 

(19) •state liquor store• means a retail store operated 

by the department in accordance with this code for the 

purpose of selling liquor and table wine. 

(20) •storage depot• -ans a building or structure owned 

or operated by a brever at any point in the state of llontana 

off and away froa the preaiaea of a bravery, ■IMI which 

structure i ■ equipped with refrigeration or cooling 

apparatus for the storage of beer and from which a br■wer 

-3-- BB 279 
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may sell or distribute beer as permitted by this code. 

(21) •subvarehouse• means a building or structure owned 

or operated by a licensed beer wholesaler or table wine 

distributor, located at a site in MOntana other than the 

site of 811eft the beer wholesaler's or table wine 

distributor•s warehouse or principal place of business, and 

used for the receiving, storage, and distribution of beer or 

table wine as permitted by this code. 

(22) "Table wine• means wine ss-def¼ned-be¼--wll¼ell ll!!!_ 

contains not more than 161 alcohol by volwne. 

(23) "Table wine distributor• means a person importing 

into or purchasing in Montana table wine for sale or resale 

to retailer ■ licensed in Montana. 

(24) •warehouse• means a building or structure located 

in Montana owned or operated by a licensed beer wholesaler 

or table wine distributor for the receiving, storage, and 

distribution of beer or table wine a■ permitted by this 

code. 

(25) "Wine• means an alcoholic beverage made from or 

containing the nor-1 alcoholic fermentation of the juice of 

sound, ripe fruit or other agricultural products without 

addition or abatraction, ezcept as -y occur in the uaual 

cellar treat-nt of clarifying and aging, and that contain■ 

more than 0.51 but not more than 241 of alcohol by volume. 

Wine mey be ameliorated to correct natural daficienciea, 

-•- BB 279 
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sweetened, and fortified in accordance with applicable 

federal regulations and the customs and practices of the 

industry. Other alcoholic beverages not defined as-sbe•e in 

this subsection but made in the manner of wine and labeled 

and sold as wine in acco[dance with federal regulations are 

also wine.• 

Section 2. Section 16-2-101, MCA, is amended to read: 

"16-2-101. Establishaent and closure of state liquor 

stores -- agency franchise agreement -- kinds and prices of 

liquor and table wine. ( l) (a) The department shall 

establish and maintain one or mare stores, to be known as 

•state liquor stores", as the department finds feasible for 

the sale of liquor and table wine in accordance with the 

provisions of this code and the rules made-the•e~ftder 

adopted under this code. 

(b) The department shall enter into an agency franchise 

agreement or employ the necessary help to operate said the 

stores and shall designate the duties to be performed by the 

agent or employees. 

(c) Once established, a store she¼¼!!!!:[ not be closed, 

converted to an agency store, or sold by the department 

unless: 

(i) the store is returning leas than a 101 profit to 

the state; or 

(ii) the closure or sale is approved by the legislature. 
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(2) The department may fr011 time to ti■e fix the prices 

at which the various classes, varieties. and brands of 

liquor and table wine may be aold, and prices aha¼¼~ be 

the same at all state stores. 

(3) (a) State liquor stores must be considered for 

closure, conversion, or sale only when a store lease 

expires. Prior to the expiration of a lease, the department 

may conduct a financial profitability analysis using the 

criteria in subsection (l)(c)(i). In computing profit levels 

of state-operated stores, the costs of the licensing bureau 

and the legal and enforcement division, other than 

inspection coats directly attributable to liquor stores, may 

not be included as expenses. The revenue oversight coamittee 

must be informed of all plans for conversion, sale, or 

closure of state liquor stores. 

(b) Ne-ageney Agency stores aha¼¼ may ~Qt be located in 

or adjacent to grocery stores in coa:nunities with 

populations over 3,000. This provision is applicable only to 

agency agreements entered into after May ll, 1987. 

(4) Agency stores must receive commissions based on 

adjusted gross sales as follows: 

(a) a 101 commission for agencies in communities with 

less than 3,000 in population; 

(b) a commission established by competitive bidding for 

agencies in comaunities with 3,000 or mo[e in population. 
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(5) An agency franchise agreement must: 

(a) be effective for a 10-year period and may be 

renewed every 10 years if the requirements of the agency 

franchise agreement have been satisfactorily performed; 

(b) require the agent to maintain comprehensive general 

liability insurance and liguor liability insurance 

throughout the term of the agency franchise agreement in an 

amount established by the department of administration. The 

insurance~ must: 

(i) declare the department as an additional insured, 

and 

(11) hold the state harmless and agree to defend and 

indemnify the state in a cause of action arising from or in 

connection with the agent's negligent acts or activities in 

the execution and performance of the agency franchise 

agreement; 

(c) require the agent to provide performance security 

in an amount equal to the average monthly value of inventory 

at cost based on the most recent 12-month period of 

inventory value at the agency store location or, if a 

12-month history is not available, the department 1 11 eati .. te 

of the average value; and 

(d) specify the reason~ble service an_d 8,2!_Ce 

reguire-nts that the agent will provide throughout the ter• 

of the agency franchise agreeaent. 
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(6) The commission percentage that the department paya 

the agent under an agency franchise agreement aay be 

reviewed every 5 years at the request of either party, If 

the agent concurs, the department may adjust the commission 

percentage to be paid during the remaining term of the 

agency franchise agreement to a commission percentage that 

is equal to the average commission percentage being paid 

agents with similar sales volumes if: 

(a) the a9ent 1 s commission percentage ;s less than the 

avera.9!.i and 

ill all the requirements of the agency franchise 

agreement have been satisfactorily performed, 

(7) The liability insurance and performance security 

requirements may be reviewed every 5 years at the regueat of 

either the agent or the department. If the agent concurs, 

the department may adjust the reguireaenta to be effective 

during the remaining term of the agency franchise agreement 

if the adjustments adequately protect the state from rieks 

aasociat~ ~~th the loss of state assets or from the agent's 

ne.9!!.9.ent ac::ts or activities in the execution ~~d 

perforaance of the agency franchise agreement. The amount of 

insur•nc~ coverage may not be less than the aini•YIII 

reguireaenta of the department of administration. 

(8) Aft (Al EllCEP'l' AS PROVIDED IN SUBSBCTION (8) (B) 1 AN 

agency franchise agre-nt ■ust be renewed for additional 
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10-year periods if the agent has satisfactorily performed 

all the requirements of the agency franchise agreement. 

Except for establishing the new term AND EXCEPT FOR A 

COMMISSION PERCENTAGE TBAT MAY BE NEGOTIATED AS PROVIDED IN 

SUBSECTION (8)(81, changes in the agency franchise agreement 

as a result of a renewal may not be made unless the agent 

and the department mutually agree. 

ill IF AT LEAST 90 DAYS PRIOR TO THE EXPIRATION OF A 

10-YEAR AGENCY FRANCHISE AGREEMENT, THE DEPARTMENT 

DETERMINES THAT AN ADJUSTMENT OF THE COMMISSION PERCENTAGE 

PAID TO THE AGENT IS IN THE BEST INTERESTS OF THE STATE, TBE 

DEPARTMENT SHALL NOTIFY TBE AGENT OF THAT DETERMINATION • 

.<..£1 IF THE AGENT DOES NOT CONCUR WITH THE DEPARTMENT'S 

COMMISSION PERCENTAGE ADJUSTMENT r THE DEPARTMENT SHALL 

ADVERTISE FOR BIDS FOR THE AGENCY FRANCHISE AT TBE ADJUSTED 

COMMISSION PERCENTAGE, SUBJECT TO THE PROVISIONS OF THIS 

CHAPTER. IF BIDS FROM PERSONS WHO MEET THE CRITERIA PROVIDED 

IN THIS CHAPTER ARE RECEIVED BY THE DEPARTMENT POR THE 

AGENCY FRANCHISE AT THE ADJUSTED COMMISSION PERCENTAGE, THE 

AGENT UNDER THE EXIS_TING FRANCHISE AGREEME!l! BAS A 

PREFERENCE RIGHT TO RENEW THE FRANCHISE AGREEMENT BY 

CONCURRING IN THE ADJUSTED COMMISSION PERCENTAGE. 

(0) IF THE AGENT UNDER THE EXISTING FRANCHISE AGREEMENT 

DECLINES TO EXERCISE THE PREFERENCE RIGHT UNDER SUBSECTION 

(8)(C), THE DEPARTMEN'l' SHALL ENTER INTO AN AGENCY FRANCHISE 
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AGREEMENT AS PROVIDED IN THIS CHAPTER WITH A PERSON WHO 

ACCEPTED THE ADJUSTED COMMISSION PERCENTAGE. 

(El IF THE AGENT EXERCISES THE PREFERENCE RIGHT AND 

BELIEVES THE ADJUSTED COMMISSION PERCENTAGE TO BE INADEQUATE 

OR NOT IN THE BEST INTERESTS OF THE STATE, TBE AGENT MAY 

REQUEST AN ADMINISTRATIVE BEARING. TBE REQUEST MUST CONTAIN 

A STATEMENT OF REASONS WHY THE AGENT BELIEVES THE COMMISSION 

PERCENTAGE TO BE INADEQUATE OR NOT IN THE STATE'S BEST 

INTERESTS. THE DEPARTMENT SHALL GRANT THE REQUEST POR A 

HEARING IF IT DETERMINES TBAT THE STATEMENT INDICATES 

EVIDENCE THAT THE ADJUSTED COMMISSION PERCENTAGE IS 

INADEQUATE OR NOT IN THE STATE'S BEST INTERESTS. THE 

DEPARTMENT MAY, AFTER THE BEARING, ADJUST THE COMMISSION 

PERCENTAGE IF THE AGENT SHOWS THAT THE COMMISSION PERCENTAGE 

IS INADEQUATE OR NOT IN TBE BEST INTERESTS OF THE STATE. IF 

THE DEPARTMENT INCREASES TBE COMMISSION PERCENTAGE RATE, THE 

DEPARTMENT SHALL SET FORTH ITS FINDINGS AND CONCLUSIONS IN 

WRITING AND INFORM THE AGENT AND THE OTHER PERSONS WHO 

OFFERED TO ENTER INTO AN AGENCY AGREEMENT AT THE ADJUSTED 

COMMISSION RATE. 

(91 The department may terminate an agency franchise 

agreement if the agent has not satisfactorily performed the 

requirements of the agency franchise agreement or in the 

following cases: 

(al Except in the case of sus~ected theft or 
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unauthorized use of state assets, the department shall give 

an agent 30 days• notice of its intent to terminate the 

agency franchise agreement for cause and specify the unmet 

requirements. The agent may contest the agency franchise 

agreement termination and request a hearing within 30 days. 

If a hearing is requested, the department shall suspend its 

termination order until after a final decision has been made 

pursuant to the Montana Administrative Procedure Act. 

(b) If an agent is suspected of theft or unauthorized 

use of state assets, the department may terminate the agency 

franchise agreement and retrieve its assets immediately. If 

an agency franchise agreement is terminated, the agent ma~ 

contest the agency franchise agreement termination and 

request a hearing within 30 days of the department's 

retrieval of assets. The agency store shall remain closed 

until a final decision has been reached following a hearing 

held pursuant to the Montana Administrative Procedure Act. 

(10) An agency franchise agreement may be terminated 

upon mutual agreement by the agent and the department. 

(11) An agent may assign an agency franchise agreement 

to a person who, upon approval of the department, is named 

agent in the agency franchise agreeaent, with the rights, 

privileges, and responsibilities of the original agent for 

the remaining term of the agency franchise agreement. The 

agent shall notify the department of an intent to assign the 
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agency franchise agreement 60 days before the intended 

effective date of the assignment. The department may not 

unreasonably withhold approval of an assignment request. 

(12) An agency agreement in effect on [the effective 

date of this act) must be converted upon request of the 

agent and approval of the department to a IO-year agency 

franchise agreement pursuant to subsections (5) through (ll) 

without competitive bids or proposals. 

tSti!lJ.. The department shall maintain sufficient 

inventory in the state warehouse in order to meet a monthly 

service level of at least 97\.• 

Section 3. 

"18-t-313. 

Section 18-4-313, MCA, is amended to read: 

Contracts tar-. eztenaiona. and tiae 

liaita. (1) Unless otherwise provided by law, ne ~ contract, 

lease, or rental agreement for supplies or services may not 

be made for a longer period than 3 years; however, the 

department may contract for the lease or purchase of 

telecommunications equil,)lllent and systems, data processing 

equipment, the department of revenue liquor agencies, and 

the department of social and rehabilitation aervlcea 

aedicaid unagement inforaation syate■ (llllIS) for a period 

not to exceed 10 years. A contract, lease, or rental 

agreement uy be extended or renewed, notwithstanding the 

tiae limits stated in this section, if the teraa of the 

eztenaion or renewal, if any, are included in the 
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solicitation and funds are available for the first fiscal 

period at the time of the agreement. Payment and performance 

obligations for succeeding fiscal periods are subject to the 

availability and appropriation of funds therefor for the 

fiscal periods~ 

(2) Prior to the extension or renewal of a contract, it 

must be determined in writing that: 

(a) estimated requirements cover the period of the 

9 contract and are reasonably firm and continuing; and 

10 (b) the contract will serve the best interests of the 

11 state by encouraging effective competition or otherwise 

12 promoting economies in state procurement. 

13 (3) When funds are not appropriated or otherwise made 

14 available to support continuation of performance in a 

15 subsequent fiscal period, the contract must be canceled." 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

NEW SECTION. Section 4. Continuity of ezisting agency 

agreeaents. An existing agency 

after [the effective date of this 

agreement that terminates 

act) but before it is 

converted to an agency franchise agreement is automatically 

extended until an agency franchise agreement is signed or 

for 6 months from [the effective date of this act), 

whichever occurs first. 

NEW SECTION. Section 5. COdification instruction. 

[Section 4) is intended to be codified as an integral part 

of Title 16, chapter 2, part 1, and the provisions of Title 
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16, chapter 2, part l, apply to (section 4). 

NEW SECTION. Section 6. Applicability. [This 

applies to all agency franchise agreements entered 

months after [the effective date of this act). 

act) 

into 6 

NEW SECTION. Section 7. Effective date. [This act) is 

effective on passage and approval. 

-End-
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BOUSE BILL NO. 279 

INTRODUCED BY GILBERT, HARRINGTON, FOSTER, 

MCCAFFREE, SWYSGOOD, HARP 

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING 

REQUIREMENTS FOR LIQUOR AGENCY STORE FRANCHISE AGREEMENTS: 

PROVIDING PROCEDURES FOR AGENCY FRANCHISE AGREEMENT 

TERMINATION; AMENDING SECTIONS 16-1-106, 16-2-101, AND 

18-4-313, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND 

AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 16-1-106, MCA, is amended to read: 

"16-1-106. Definitions. As used in this code, the 

following definitions apply: 

11) "Agency franchise agreement• means an agreement 

between the department and a person appointed to sell liquor 

and table wine as a commission merchant rather than as an 

employee. 

(2) "Alcohol" means ethyl alcohol, also called ethanol, 

or the hydrated oxide of ethyl. 

13) "Alcoholic beverage• means a compound produced and 

sold for human consumption as a drink that contains more 

than 0.5l of alcohol by volume. 

(4) "Beer" means a malt beverage containing not more 
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than 71 of alcohol by weight, 

(5) •seer importer• means a person other than a brewer 

who imports malt beverages. 

(6) "Brewer• means a person who produces malt 

beverages. 

(7) "Department" means the department of revenue~ 

18) "Immediate family" means a spouse, dependent 

children, or dependent parents. 

(9) "Import" means to transfer beer or table wine from 

outside the state of Montana into the state of Montana. 

110) "Industrial use" means a use described as 

industrial use by the federal Alcohol Administration Act and 

the federal rules and regulations of 27 CFR. 

(11) "Liquor" means an alcoholic beverage except beer 

and table wine. 

(12) "Malt beverage" means an alcoholic beverage made by 

the fermentation of an infusion or decoction, or a 

coabination of both, in potable brewing water, of malted 

barley with or without hops or their parts or their products 

and with or without other malted cereals and with or without 

the addition 

carbohydrates, 

of unmalted or prepared cereals, other 

or products prepared therefrom from 

carbohydrates and with or without other wholesome products 

suitable for human food consumption. 

(13) ~Package" means a container or receptacle used for 
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holding an alcoholic beverage. 

(14} •Posted price• means the retail price of liquor and 

table wine as fixed and determined by the department and in 

addition thereto an excise and license tax as provided in 

this code. 

(15) "Proof gallonN means a U.S. gallon of liquor at 60 

degrees on the Fahrenheit scale that contains 501 of alcohol 

by volume. 

( 16 l "Public place• means a place, building, or 

conveyance to which the public has or may be permitted to 

have access and any place of public resort. 

117) •Rules" means rules published by the department 

pursuant to this code. 

(18) "State liquor facility• means a facility owned or 

under control of the department for the purpose of 

receiving, storing, transporting, or selling alcoholic 

beverages. 

(19) •state liquor store• means a retail store operated 

by the department in accordance with this code for the 

purpose cf selling liquor and table wine. 

(20) •storage depot• means a building or structure owned 

or operated by a brewer at any point in the state of Montana 

off and away from the premises of a brewery, and which 

structure is equipped with refrigeration or cooling 

apparatus for the storage of beer and from which a brewer 
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may aell or distribute beer aa permitted by this code. 

(21) •subwarehou■e• aeana a building or structure owned 

or operated by a licen■ed beer wholesaler or table wine 

distributor, located at a ■ ite in Montana other than the 

site of aa:eh the beer wholesaler's or table wine 

distributor's warehouse or principal place of bu~iness, and 

used for the receiving, storage, and distribution of beer or 

table wine as permitted by this code. 

(22) "Table wine• means wine ea-def¼ned-be¼ew-whieh that 

contains not ■ore than 16\ alcohol by volume. 

(23) "Table wine distributor• means a person importing 

into or purchasing in Montana table wine for sale or rea•l• 

to retailers licensed in Montana, 

(24) •warehou■e• -ans a building or structure located 

in Montana owned or operated by a licensed beer wholesaler 

or table wine distributor for the receiving, atorage, and 

distribution of beer or table wine as permitted by thi ■ 

code. 

(25) •wine• aeana an alcoholic beverage made fro• or 

containing the noraal alcoholic fermentation of the juice of 

sound, ripe fruit or other agricultural products without 

addition or ab■ traction, ezcept as may occur in the usual 

cellar treatment of clarifying and aging, and that contains 

■ore than 0.51 but not more than 24\ of alcohol by volu•e. 

Wine may be aaeliorated to correct natural deficiencies, 
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sweetened, and fortified in accordance with applicable 

federal regulations and the customa and practices of the 

industry. Other alcoholic beverages not defined ae-•be•e in 

this subsection but made in the manner of wine and labeled 

and sold as wine in accordance with federal regulations are 

also wine.• 

Section 2. Section 16-2-101, MCA, is amended to read: 

"16-2-101, Establiatuoent and closure of state liquor 

stores -- agency franchise agreement -- kinda and prices of 

1 iquor and table wine. (l) {a) The department shall 

establish and maintain one or more stores, to be known as 

"state liquor stores~, as the depart~ent finds feasible for 

the sale of liquor and table wine in accordance with the 

provisions of this code and the rules aade-~herettftder 

adopted under this code. 

(b) The department shall enter into an agency franchise 

agreement or employ the necessary help to operate said the 

atores and shall designate the duties to be performed by the 

agent or employees. 

(c) Once established, a store aha¼¼~ not be closed, 

converted to an agency store, or sold by the departaent 

unless: 

(i) the store is returning less than a 101 profit to 

the state: or 

(ii) the closure or sale is approved by the legislature. 
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( 2) The depart-nt aay froa ti■e to ti■e fiK the prices 

at which the various classes, varieties, and brands of 

liquor and table wine aay be sold, and prices shat¼ must be 

the same at all state stores. 

(3) {a) State liquor stores muat be considered for 

closure, conversion, or sale only when a store lease 

expires. Prior to the expiration of a lease, the depart■ent 

may conduct a financial profitability analysis using the 

criteria in subsection (l)IC){i), In computing profit levels 

of state-operated stores, the costs of the licensing bureau 

and the legal and enforcement division, other than 

inspection coats directly attributable to liquor store■, may 

not be included as e~penses. The revenue oversight coamitte• 

must be informed of all plans for conversion, sale, or 

closure of state liquor stores. 

(b) Ma-agener Agency stores ehaii "!!!.:t_ not be located in 

or adjacent to grocery stores in communities with 

populations over 3,000. This provision is applicable only to 

agency agreements entered into after May 11, 1987. 

(4) Agency stores must receive commissions baaed on 

adjusted gross sales as follows: 

(a) a 101 coaaisaion for agencies in communities with 

less than 3,000 in population~ 

(b) a c0111111iasion established by competitive bidding for 

agencies in co-unities with 3,000 or more in population. 
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(5) An agency franchise agreement must: 

(al be effective for a 10-year period and may be 

renewed every 10 years if the requirements of the agency 

franchise agreement have been satisfactorily performed; 

(b) require the agent to maintain comprehensive general 

liability insurance and liquor liability insurance 

throughout the term of the agency franchise agreement in an 

amount established by the department of administration. The 

insurance policy must: 

Ii) declare the department as an additional insured; 

and 

Iii! hold the state harmless and agree to defend and 

indellnify the state in a cause of action arising from or in 

connection with the agent's negligent acts or activities in 

the execution and performance of the agency -~ranchise 

agree■ent; 

{c) require the agent to provide performance security 

in an ™unt equal to the average monthly value of inventory 

at cost based on the most recent 12-aonth period of 

inventory value at the agency store location or, if a 

12-aonth history is not available, the department~& estimate 

of the ~vera5e value; and 

ldl specify the reasonable service and •~ce 

reguire■ents that the agent will provide throughout the term 

of the agency franchise agreement. 
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(6) The c~ission percentage thst the depart-nt pay■ 

the agent under an agency franchise agreeaent aay be 

reviewed every 5 ye•r• at the request of either party. If 

the agent concurs, the depart■ent may adjust the c~ission 

percentage to be paid during the remaining term of the 

agency franchise agreement to a commission percentage that 

is~ equal to the average co,mnission percentage being paid 

agents with aiailar sales volumes if: 

(al the agent's comaission percentage is leas t~n the 

avera.9!..1 and 

ill all the requirements of the agency fJanchl~e 

agreement have been satisfactorily performed, 

17} The liability insurance and perforaance security 

requirements aay be reviewed every 5 years at the request of 

either the agent or the department. If the agent concurs, 

the departaent aay adjust the reguire-nts to be effective 

during the reaaining ter■ of the agency franchise a9reeaent 

if the adjustaents adequately protect the state from risks 

associated with the loss of state asset~ or from ~~e....!..9.!~t•• 

nes.!..!.gent acts or activities in the e~ecution and 

perforunce of the agency franchise agreement. The amount of 

insurance coverage aay not be less than the mini ■ua 

reguireaents of the department of administration. 

(8) AJoi (Al EXCEPT AS PROVIDED IN SUBSECTION (8)1B), AN 

agency franchiae agreeaent must be renewed fgr additional 

-8- HB 279 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BS 0279/02 

10-year periods if the agent has satisfactorily performed 

all the reguireaents of the agency franchise ·agree■ent. 

Except for establishing the new ter■ ANO EXCEPT FOR A 

COMMISSION PERCENTAGE THAT MAY BE NEGOTIATED AS PROVIDED IN 

SUBSECTION (8)(B) 1 changes in the agency franchise agreement 

as a result of a renewal may not be made unless the agent 

and the department mutually agree. 

i!1J. IF AT LEAST 90 DAYS PRIOR TO THE EXPIRATION OF A 

10-YEAR AGENCY FRANCHISE AGREEIIENT1 THE DEPARTMENT 

DETERMINES THAT AN ADJUSTllENT or THE COMMISSION PERCENTAGE 

PAID TO THE AGENT IS IN THE BEST INTERESTS or THE STATE, THE 

DEPMTMEN'I' SHALL NOTIFY THE AGENT OF THAT DETERMINATION. 

1£1 IF THE AGENT DOES NOT (:()NCOR WITH THE DEPARTMENT'S 

COMMISSION PERCENTAGE AD,11Jjl~L THE DEPARTMENT SHALL 

ADVERTISE FOR BIDS FOR THE AGENCY FRANCHISE AT THE ADJUSTED 

COMMISSION PERCENTAGE, SUBJECT TO THE PROVISIONS OF THIS 

CHAPTER, IF BIDS FRON PERSONS WHO MEET THE CRITERIA PROVIDED 

IN THIS CHAPTER ARE RECEIVED BY THE DEPARTIIENT FOR THE 

AGENCY FRANCHISE AT THE ADJUSTED COMMISSION PERCENTAGE, 'l'BE 

AGENT UNDER THE EXISTING FRANCIIISE AGRD:KEll'l' BAS A 

PREFERENCE RIGHT TO RENEii THE FRAIICBISE llGREDIENT BY 

CONCURRING IN 'l'BE ADJUSTED COMMISSION PERCENTAGE. 

(DI IF THE AGENT UNDER THE DISTING FRANCHISE AGREEIIENT 

DECLINES TO EXERCISE THE PREFERENCE RIGHT UNDER SUBSECTION 

( 8 I( Cl I THE DEPARTIIEN'I' SHALL ENTER INTO AN AGENCY FRAIICBISE 
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AGREEIIENT AS PROVIDED IN THIS CBAP'l'BR WITH A PBRSON WHO 

ACCEPTED THE ADJUSTED COMMISSION PERCENTAGE. 

(El IF TIIB AGElff EXERCISES THE PREFERENCE RIGHT AND 

BELIEVES THE ADJUSTED COMMISSION PERCENTAGE TO BE INADEQUATE 

OR NOT IN THE BEST INTERESTS OF THE STATE, THE AGENT NAY 

REQUEST AN AI»I.INISTRATIVE BEARING. THE REQUEST MUST COlft'AIN 

A STATEMENT OF REASONS WHY THE AGENT BELIEVES THE COIIMISSION 

PERCENTAGE TO BE INADEQUATE OR NOT IN THE STATE'S BEST 

INTERESTS. THE DEPARTMENT SHALL GRANT THE REQUEST FOR A 

HEARING IF IT DETERMINES THAT THE STATEMENT INDICATES 

EVIDENCE THAT TIIB ADJUSTED COMMISSION PERCENTAGE Ill 

INADEQUATE OR NO!' IN THE STATE'S BEST INTERESTS. TIIB 

DEPARTIIENT NAY 1 APTER THE BEARING 1 ADJUST THE COMMISSION 

PERCENTAGE IF TIIB AGENT SHOWS THAT THE COMMISSION PERCENTAGE 

IS INAD!QUATE OR NOT IN THE BEST INTERESTS OF THE STATE. IF 

THE DEPARTIIEN'I' IIICREASES THE COMMISSION PERCENTAGE RATE 1 THE 

DEPARTIIENT SHALL SET FORTH ITS FINDINGS AND CONCLUSIONS IN 

WRITING AND INFORN THE AGENT ANO THE O'l'BER PERSONS NBO 

OFFERED TO ENTER Iln'O AN AGENCY AGREEMENT AT THE ADJUSTED 

CONNISSION RATE. 

(91 The depart■ent -Y ter■inate an agency franchise 

agree■ent if the agent has not satisfactorily perfor■ed the 

reguire-nt ■ ot the agency franchise agreement or in the 

followin~ ca■e■ : 

(a) Except in the case of SUS,P!Cted theft or 
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unauthorized use of state assets, the depart■ent shall give 

an agent 30 days' notice of its intent to ter■inate the 

agency franchise agreeaent for cause and specify the unaet 

requirements. The agent may contest the agency franchise 

agreement termination and request a hearing within 30 days. 

If a hearing is requested, the department shall suspend its 

termination order until after• final decision has been made 

pursuant to the Montana Administrative Procedure Act. 

(bl If an agent is suspected of theft or unauthorized 

use of state assets, the department may terminate the agency 

franchise agreement and retrieve its assets immediately. If 

an agency franchise agreetaent is terminated, the agent ■ay_ 

contest the agency franchise agreement termination and 

request a hearing within 30 days of the department•s 

retrieval of assets. The agency store shall remain closed 

until a final decision has been reached following a hearing 

held pursuant to the Montana Administrative Procedure Act. 

(10) An agency franchise agreement may be terminated 

upon ■utual agreeaent by the agent and the department. 

(11) An agent ■ay aasign an agency franchiae agreement 

to a person who, upon approval of the department, is nwd 

agent in the agency franchise agreeaent, with the rights, 

privileges, and responsibilities of the original agent for 

the reaaininq ter■ of the agency franchise agreement. The 

agent shall notify the department of an intent to assign the 
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agency franchl•• agre-nt 60 day_■ betor,~ intended 

effec~i!e date of the ~••ig~nt. The depart-nt -Y not 

unreasonably withhold approval of an a■■lgnaent regue■t. 

(12) An agency agrewnt in effect on !the effective 

date of this act) ■ust be converted upon request of the 

agent and approval of the depart■ent to a 10-year agency 

franchise agreement pursuant to subsections (5) through (11) 

without competitive bids or proposals. 

tStilll The departaent shall maintain sufficient 

inventory in the state warehouse in order to meet a ■10nthly 

service level of at least 97,." 

Section 3. 

•11-4-313. 

Section 18-4-313, MCA, ls amended to read: 

Contracts teraa, eztenaiona, and tiae 

liaite. (1) Unless otherwise provided by law, ne ~ contract, 

lease, or rental agreeaent for supplies or services aay not 

be made for a longer period than 3 years: however, the 

department ■ay contract for the lease or purchase of 

telecommunications equlpaent and systems, data processing 

equipment, the depart■ent of revenue liquor agencies, and 

the depart■ent of social and rehabilitation services 

■edicald ■anage■ent infor■ation syste■ (MMIS) for a period 

not to exceed 10 years. A contract, lease, or rental 

agree■ent ■ay be eztended or renewed, notwithstanding the 

•ti■e li■lts stated in this section, if the ter11S of the 

extension or renewal, if any, are included in the 
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solicitation and funds are available for the fir■ t fi■cal 

period at the tiae of the agreeaent. Payaent and perfor-nce 

obligations for succeeding fi■cal periods are subject to the 

availability and approprlation of funds therefor for the 

fiscal periods. 

(2) Prior to the eztension or renewal of a contract, it 

must be determined in writing that: 

(a) estimated requireaenta cover the period of the 

9 contract and are reasonably fir■ and continuing: and 

10 (b) the contract will serve the best interests of the 

11 state by encouraging effective co■petition or otherwise 

12 pro■oting econo■ies in state procureaent. 

13 (3) When funds are not appropriated or otherwise -de 

14 available to support continuation of performance in a 

15 subsequent fiscal period, the contract ■ust be canceled." 

16 

17 

18 

NEW SECTION_. Section 4. continuity of exi■tiDCJ agency 

agr-nta. An eziating agency 

after (the effective date of thia 

agree■ent that ter■inatea 

act) but before it le 

19 converted to an agency franchiae agreeaent is auto■atically 

20 eztended until an agency franchiae agreeaent is ■igned or 

21 for 6 1■0nths fro■ (th■ effective date of thi ■ act], 

22 whichever occurs first. 

23 New •SECTION. Secdon 5. COdification inatruction. 

24 (Section 4) is intended to be codified a■ an integral part 

25 of Title 16, chapter 2, part 1, and the provi ■ iona of Title 

-ll- BB 279 
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16, chapter 2, part 1, apply to (section 4). 

NBlf !!!!C)'ION. Section 6. Applicability. (Thia act) 

applies to all ■gency franchi■e agre■-ent■ entered into 6 

110nth■ after (the effective date of thi■ act). 

NfM SECTION. Section 7. Effective date. (Thi■ act) i■ 

effective on passage and approval. 

-End-
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BOOSE BILL NO. 279 

INTRODUCED BY GILBERT, 111\RRINGTON, P'OS'l'ER, 

MCCAFFREE, SWYSGOOD, HARP 

A BILL FOR AN ACT ENTITLED: "AN ACT ES'l'ABLISBIRG 

REQUIREMENTS FOR LIQUOR AGENCY STORE FRANCHISE AGREEMENTSJ 

PROVIDING PROCEDURES FOR AGENCY FRANCHISE AGR&EMENT 

TERMINATION; AMENDING SECTIONS 16-1-106, 16-2-101, AND 

18-4-313, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND 

AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OP THE STATE OF MONTANA: 

Section 1. Section 16-1-106, MCA, is a■ended to read: 

"16-1-106. Definitions. As used in thia code, the 

following definitions apply: 

(1) •Agency franchise agreeaent• -•n• an agreeaent 

between the depart■ent and a pecson appointed to sell liquor 

and table wine as a ca.aission merchant rather than as an 

e■ployee. 

(2) "Alcohol" means ethyl alcohol, also called ethanol, 

or the hydrated oxide of ethyl. 

(3) "Alcoholic beverage• ■eana a co■pound produced and 

sold for human consumption as a drink that contains 1110re 

than 0.51 of alcohol by volu■e. 

(4) •eeer• means a ■alt beverage containing not more 

~-,..,,.,,_<.....,. 
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than 71 of alcohol by weight. 

(51 •aeer iaporter• ■eana a person other than a brewer 

who iaports ult beverages. 

(61 "Brewer• ■eans a per■on who produces aalt 

beverages. 

(7) •oepart■ent• ■eans the depart■ent of revenue. 

(8) "I■■ediate fa■ily" ■eans a spouse, dependent 

children, or dependent parents. 

(9) "I■port• ■eans to transfer beer or table wine fr011 

outside the state of Montana into the state of Montana. 

(10) "Industcial use" aeans a use described as 

industrial use by the federal Alcohol Administration Act and 

the federal rules and regulations of 27 CFR. 

(11) "Liquor• ■eans an alcoholic beverage except beer 

and table wine. 

(12) "Malt beverage• ■eans an alcoholic beverage aade by 

the feraentation of an infusion or decoction, or a 

co■bination of both, in potable bcewing water, of aalted 

barley with or without hops or their parts or their products 

and with oc without other aalted cereals and with or without 

the addition 

carbohydcates, 

of unaalted or prepared cereals, other 

or products prepared ~herefr- fr011 

carbohydrates and with or without other wholesome pcoducts 

suitable foe hu■an food consumption. 

(13) •Package• ■eans a container or receptacle used for 
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holding an alcoholic beverage. 

(14) "Po■ted price• aeans the retail price of liquor and 

table wine a■ fixed and deter■ined by the depart-nt and in 

addition ~llerete an exci ■e and licen■e tax a■ provided in 

this code. 

(15) "Proof gallon• -ans a U.S. gallon of liquor at 60 

degrees on the Fahrenheit scale that contain■ SOI of alcohol 

by volu-. 

(16) "Public place" ■eana a place, building, or 

conveyance to which the public haa or ■ay be per■itted to 

have acce■■ and any place of public reaort. 

(17) "Rule■• ■eana rule■ published by the depart■ent 

pursuant to thi■ code. 

[18) •state liquor facility• -an■ a facility owned or 

under control of the depart■ent for the purpose of 

receiving, ■toring, transporting, or selling 

beverage■ • 

alcoholic 

(19) "State liquor ■tore• ■ean■ a retail ■tore operated 

by the depart■ent in accordance with thi■ code for the 

purpoae of ■elllng liquor and tabla vine. 

(20) •storage depot• aean■ a building or ■tructure owned 

or operated by a brewer at any point in the atate of Nontana 

off and away frca the preai■e■ of a br-■ry, .... which 

■tructure la equipped with refrigeration or cooling 

apparatua for the atorage of beer and fro■ which a brewer 
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■ay ■ell or di■tribute beer a■ per■itted by thia code. 

(21) •subwarabouae• ■ean■ a building or ■tructure owned 

or operated by a licen■ed beer vholeaaler or table wine 

dietributor, located at a ■ite in Nontana other than the 

■ite of ■eell !.!!! beer vhole■aler' ■ or table wine 

di■tributor'a warehouse or principal place of buaine■a, and 

uaed for the receiving, ■torage, and diatribution of beer or 

table vine aa per■itted by this code. 

(22) "Table wine• ■eana wine ■■-<lef¼ned-l>ei--•lliell ~ 

contain■ not ■ore than 161 alcohol by volu■e. 

(23) "Table wine di■tributor• ■eana a per■on i■porti119 

into or purcba■ing in Nontana table vine for ■ale or resale 

to retailer■ licensed in Nontana. 

(24) "hrebouae• ■eana a building or structure located 

in Nontana owned or operated by a licensed beer wholesaler 

or table wine distributor for the receiving, ■torage, and 

di■tribution of beer or table vine •• per■itted by thia 

code. 

(25) "Wine• ■ean■ an alcoholic beverage ■ade froa or 

containing the nor■al alcoholic fer■entation of the juice of 

aound, ripe fruit or other agricultural products without 

addition or ab■traction, except a■ ■ay occur in the u■ual 

cellar treat■ent of clarifying and aging, and that contain■ 

■ore than 0.51 but not ■ore than 241 of alcohol by volu■e. 

Wine ■ay be a■■liorated to correct natural deficiencie■, 
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•-etened, and fortified ln accordance with applicable 

federal regulations and th• cu•t01111 and practices of the 

industry. Other alcoholic beverage■ not defined••-•""- .!!!. 
thle subsection but aade ln the aanner of wine and labeled 

and sold a■ vine in accordance with federal requlatione are 

also winea• 

Section 2. Section 16-2-101, MCA, i ■ aaended to read: 

"16-2-101. Batablishaent and closure of state liquor 

stores -- agency franchise aqreeaent -- kinda aad price• of 

liquor and table vine. (l) (a) The departaent shall 

establish and ..,intain one or aore stores, to be known as 

•atate liquor stores•, as the depart■ent finds feasible for 

the sale of liquor and table wine in accordance with the 

proviaiona of this code and tha rules -de-~heeeender 

adopted under this code. 

(b) The departaent shall enter into an agency franchise 

agre-nt or e■ploy the necessary help to operate ae¼d the 

■tores and shall designate the duties to be perforaed by the 

agent or e■ployeee. 

(c) Once eetabliahed, a store shell!!!!% not be clo•ed, 

converted to an agency •tore, or ■old by the departaent 

unless: 

(ii the •tore la returning le•• than a 10\ profit to 

the state1 or 

(ii) the closure or ■al• le approved by the legislature. 
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(2) 'l'be depart•nt .. y frca ti• to ti• fia the price■ 

at which the vari-a cl•--•• varletl••• and brand■ of 

liquor and tabla wine .. Y be •old, and prlcee allall ~ be 

the•- at all state •torea. 

(l) (a) State liquor •tores -•t be con■idered for 

cloeure, conversion, or ■ale only when • store lea■• 

expires. Prior to the expiration of a lease, the depart-nt 

aay conduct a financial profitability analyeia u■1"9 the 

criteria in subsection (lJ(c)(iJ. In coaputing profit level■ 

of state-operated ■tores, the coat• of the licenaing bureau 

and the legal and enforceJ1ent divlalon, other than 

ln•pectlon co•te directly attributable to liquor etorea, .. , 

not be included as expense■ • The revenue oversight -ittee 

■u■t be infor■ed of all plan■ for conversion, sale, or 

clo■ure of ■ tate liquor ■tores. 

(bl No-e9eney ~ ■tores she¼¼ aay not be located in 

or adjacent to grocery store■ in co■■unitiea with 

population■ over 3,000. Thi• provision is applicable only to 

agency agreeaenta entered into after May 11, 1987. 

(t) Agency stores ■uet receive co■■i ■aion• baaed on 

adjusted gro•• eal■e •• follows: 

(a) a 10\ co■■ieeion for agencies in co■■unitiee with 

lees than 3,000 in population; 

(bl a co■■ieaion aat■bliahed by competitive bidding for 

agencies ln co■■unitisa vith 3,000 or aore in population. 
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j5l An agency franchise agre-nt ■uat, 

(al be effective for a 10-year period and -Y be 

renewed every 10 year■ if the reguire■ent■ of the agency 

franchi ■e agreeiaent have been uti■factorily perforaed; 

(bl require the agent to -intain coaprehen■ive general 

liab i lJ!l'. insurance and ll9.11or lial>ilttx in■ur_ance 

throughout the ter■ of the agency franchi■e agre-nt in an 

■-ount established by the depart■ent of adlljni■tration. The 

in■urance policy ■u■t: 

Cil declare the depart■ent a■ an additional in■ured1 

and 

(ii) hold the state har■le■■ and agree to defend and 

inde■nify the state in a cause of action arising fro■ or in 

connection with the agent' ■ negligent act■ or activities in 

the eaecution and perfor-nce of the agency franchise 

a9reeaent; 

(cl require the agent to provide perfor-nce security 

in an aaount egual to the average ■onthly value of inventory 

at coat baaed on the ao■t recent 12-■onth period of 

inventory value at the agency ■tore location or, if a 

12--aonth history i■ not available, the depart■ent' ■ e■ti■-te 

o_I__the_av~r•ge value; and 

idl specify the r~a•o~bla service _1nd •P!.~ 

reguire■ent■ that the agent will provide throughout the tera 

o1 the_agency franchise agr-n~, 
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C6) The -i■aion percentaqe that th■ a.p.rt•nt NH 

the aqent under an agency franchln a,r-nt -Y be 

reviewed every 5 year■ at the requ-■ t of either perty. If 

the a9!!!t concur■, tha departaent -1 adju■t the -l■■lon 

percentage to be paid during the rwinlng ter■ of the 

agency franchi■e agre-nt to a -i■■ion percentaqe that 

1§ equal to the average -i■■ion percentage being paid 

agent■ with ■i■llar ule■ voluae■ if, 

(a) the agent' ■ -i■■ion percentage la le■■ than the 

aver•~ and 

l!!.l all the require■ent■ of the agency franchl•• 

agree-nt have been ■ati■factorily perfor■ed. 

(7J The liability insurance and perfor-nce security 

raguire■ent■ ■aY be reviewed every 5 year■ at the regua■t of 

either the aoent or the dapart■ent. If the agent concur■, 

the depart■ent' ■ay adjust the requir-nt■ to be affective 

during the rwining ter■ of the agency franchise agrewnt 

if the adju■t■ant■ adequately protect the state fr,_ rl■k■ 

a_1aoci■ted with th~ lo•• of state a■■et■ or fr,_ th~e1tt:_'• 

n!!9.!.!9.ent acu, or actlvit!e• in the eaecution and 

perfor■ance of the agency franchise agre~nt. The ■-ount_9f 

in_111rance COY4!rage aay not be le■■ !:llan J;he ■int-

requlr-nt■ of the depart■ant of ■dainistration. 

Ill All (Al DCEPT AS PROVIDBD IN SUBSECTION CBJIBJ, AN 

agency franchise agrewnt ■u■t _!>e renewed fo__! additional 
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10-year period■ if the agent ha■ ■atlafactorilY perforaed 

all the reguireaent■ of the agenCY franchlae agre-nt. 

bcept for e■tabllshing the new ter■ AND DCEP'l' PORA 

COMIIISSION PERCENTAGE THAT IIAY BB NBGOTIATBD AS PROVIDED IN 

SUBSECTION (8)(81, change■ ln the agency franchiae agr-nt 

a■ a re■ult of a renewal ■ay not be ■ade unless the agent 

an4~the departaent ■utually agree. 

J.!l IF AT I._EAST 'Q_ DAYS PRIOR TO TBB EXPIRATION OF A 

10-YBAR AGENCY 
FRANCBISB -• 

TBB DBPARTNENT 

DBTERJUNBS THAT All ADJUSTNBIIT OF TBB COIUIISSION PERCENTAGB 

PAID TO THE AGENT IS IN TBB BBST INTERESTS OF TBB STATE, TBB 

DBPAR'l'IIBNT SHALL NOTin TU AGENT OF THAT DBTBRJIIIIATIOII • 

.1£.l IF THE AGB@! DOBS IIO'I'_ CONCUR WITB TBB DBPAR'l'IIBIIT'S 

CORISSI()II PERCENTAGE ADJOSTIIBNT, TBB DBPAR'!IIBNT SJIAl,L 

ADVERTISE POR BIDS POR TU AGDK:1' FRAIICIIISB AT TBB ADJUSTED 

CORISSION PBRCENTAGBr SUBJECT TO TBB PROVISIONS OF TBIS 

CHAPTER. IF BIDS FRON PERSONS WB0 ltBBT TBB CRITERIA PROVIDED 

IN TRIS CHAPTER ARB RBCBIVBD BY TRB DEPAR'!IIBNT POR TBS 

AG..:Y FIIAIICIIISB AT TBB ADJOSTBD CXWISSIOII PBRCBIITAGBr TBB 

AGIIIIT UNDER TBB BIISTIIIG PRAIICIIISB ac;plQIIUIIT BAS A 

PIID'llllBa:B RIGHT ffl RDIDf TBB FRAIICIIIH ~ BY 

OOIICURRING IN TIIB ADJUSTBD COIINISSION PERCBIITAGB, 

(DI IF THB AGENT UNDBR TIIB DISTIIIG FRANCIIISB AGRBDIBIIT 

DBCLINBS TO EXIIRCISB TIIB PRBFBRIIIICB RIGHT UIIDIR SUBSIIIC'l'IOII 

(8)(Clr THB DBPAR~ SHALL ~BR INTO~ AGENCY FRAIICIIIH 

_,_ 
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AGRBDIIIIIT AS PIIOVIDBD IN THIS CIIAP1'IR WITH A P.._ Na) 

~CEPTBD TBB AD.JUSTBD CQlalISSICJa PIIIICBWTAGB, 

fBl IP 'fU AGllft' DIRCISBS 'fU PUPDENCZ RIGB'l' AIB> 

BBLIBVBS TBB AD.JUSTBD OOIIIIISSION PIRCBWTAGB TO BB IIIAD!QUATB 

OR NOT IN THB BEST INTBRBSTS OP TBB STATl!:1 TIii: AGENT NAY 

Rl!IQUJIST All AllllINISTRATIVB BEARING. TBB RllQUBST IID8T CQIITAI■ 

A STATBIIBIIT OF IIBAS0IIS IIIIY TBB JIGBWT BIILIINBS TBB CXWISBICJa 

PBRCENTAGB TO BB INADBQUATI!: Oil NOT IN TIii: STATE' 8 1111ST 

INTDBSTS. TBB DEPARTIUIN'l' SIIALL GRANT THB RIIIQOffl l'Oll A 

BEARING IF IT DBTBRJIINBS THAT TBB STATBNDIT IIIDICA1'118 

BVIDBIICB THAT TIIB ADJUSTED OOIIIIISSIOII PBRCBIITIIGS IS 

INADl!QUATI!: OR NOT IN THE STATB'S BEST INTBRBIITII. TIIB 

DBPARTIIDft' Ml, APTIR TIIB BBARIIIGr ADJUST TBB CXWISSIOII 

HIICB■TJIGB IF TBB AGDIT SIIOltll THAT TBB OOIIIIISSION PEIICllft'JIGS 

IS INADBQUATB OR NOT IN TIIB BBST INTBRBSTS OP THE STATZ. IP 

TBB DSPAR'!IIBNT INCREASES TIIB ca.ISSION PEIICBIITAGE RATZr TIIB 

DBPARTIIBNT SHALL SBT POIITII ITS FINDINGS AND CONCLUSIOIIII IN 

IIRITING AND UIPOIUI TBS AGBNT AND TIIB OTIIBII PERSONS 111K> 

OFPERBD 'N> ENTER INTO All AGENCY AGREBIIENT AT TBB ADJUSTBD 

COIINISSION RATE. 

(91 The departaent ■ay ter■lnate an agency franchiae 

agr-nt if the agent ha■ not sati■factorily perfor■ed the 

regulrwnt■ of the agency franchise a9ree■1tnt or in ~~the 

following ca■e■, 

(a) B.1:cept in the case of ■U■1!!!_cted theft or 
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unauthorised use of state assets, the depart-nt shall give 

an _agent 30 days' notice of it• intent to teralnate the 

agency franchise agre-nt for cause and specify the uwt 

require11ent■• The agent aay contest the agency franchise 

agreeaent teraination and regueat • hearing within 30 days. 

If a hearing is requested, the departaent shall suspend its 

teraination order until after a final decision ha• been .. de 

pursuant to the Jlontana Adainistratlve Procedure Act. 

(bl If an agent is suspected of theft or unauthori■ed 

use of ■tate asset■ , the d■partaent aay terainate the agency 

franchise agreeaent and retrieve its a■set■ 1-.iiately. If 

an agency franchi■e agreeaent i ■ ter■inated 1 the agent .. Y 
contest the agency franchlae agreeaent t■rainatlon and 

regueat a hearing within 30 days of the depart-nt's 

retrieval of a■■ets. The agency store shall rwin closed 

until a final decision has been reached following a hearing 

held purauant to the Jlontana Adaini■tratlve Procedure Act. 

(10) An agency franchise agreeaent aay be teralnated 

upon autual agreeaent by the agent and the departaent. 

(11) An agent aay •••ign an agency franchise agreeaent 

to a person who, upon approval or the departMnt, ls naaed 

agent in the agency franchi■e agre-nt 1 with the rights, 

privileges, and reaponsibillties of the original agent for 

the reaainino ter■ of the agency franchiae agreeaent. The 

agent shall notify the departaent of an intent to assign the 
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aaeney francbl■e agr-nt 60 da...!!. befo~_ t_be intended 

effectlve __ date of tbe aH19wnt. tb• JSepartMnt .. I not 

~nreasonably withhold apPr09al of an aHigwnt request. 

(121 An agenc;y a9r-nt in effect on [the effective 

date of thi■ act) -■t be converted upon request of the 

agent and awroval of the depart-nt to a 10-year agency 

franchi■e agree11ent pursuant to ■ubsections (51 through (111 

without c:mpetitive bid■ or Pr<>POll&ls. 

t5til!l The depart-nt ■hall aaintain ■ufticient 

inventory in the state warehouse in order to aeet a ■onthly 

service level of at least 971." 

Section 1 Section 18-4-313, IICA, is aaended to read, 

•11-4-313. Contr-ts teras, ezte_i_, and t1-

li■its. (1) Unless otherwise provided by law, ne ~ contract, 

lease, or rental agre-nt for ■uppliea or service■ .. y not 

be .. de for a longer period than 3 years; however, the 

depart .. nt aay contract for the leaae or purcha■e of 

telecoaaunication■ equipaent and systeaa, data processing 

equipaent, the departaent of revenue liquor agencies, and 

the departaent of aocial .and rehabilitation service• 

aedicaid aanag-nt inforaatlon ay■tea (IINISI for a period 

not to exceed 10 year■• A contract, lease, or rental 

agre-nt aay be ••tended or renewed, notwithstanding the 

ti- li■its atated in this aection, if the ter■• of the 

es tension or renewal, if any, are included in the 
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aolicitatlon and fund■ are available for the flr■t fl■cal 

period at the ti- of the agre-nt. Payaent and perfor-nce 

obligation■ for succeeding fiacal period■ are aubject to the 

availability and appropriation of fund• ~httrefor for the 

fiscal per loda. 

(21 Prior to the extension or renewal of a contract, it 

■uat be deter■ined in writing that: 

ta) estl-ted requlreaenta cover the period of the 

9 contract and are rea■onably fir■ and continuing; and 

10 lb) the contract will serve the beat intere■t■ of the 

11 ■tate by encouraging effective c:o■petition or otherwise 

12 proaoting econc.ie■ in state procur-nt. 

13 13) When funds are not appropriated or otherwi■e -de 

14 available to ■upport continuation of perfor-nce in a 

15 ■ubaequent fiscal period, the contract -■t be canceled.• 

16 

17 

18 

NEW SECTION_. Section 4. Continuity of ed■ting agency 

■9r-t■• An existing agency 

after (the affective date of thi■ 

agre-nt that ter■inate■ 

act] but before it i■ 

19 converted to an agency franchise agr-nt 1 ■ aut~tically 

20 extended until an agency franchise agre-nt i■ ■igned or 

21 for 6 ■onth• froa [the effective date of thi■ actl, 

22 whichever occur■ fir■t. 

23 HEW •SECTION. Section 5. Codification in■truction. 

24 [Section 4) ia intended to be codified a■ en integral part 

25 of Title 16, chapter 2, part l, and the provision■ of Title 
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(Till■ act] 

applie■ to all agency franchise agr-nts entered into 6 

■ontha after !the effective date of thi■ act). 

NW SBCTION. Section 7. llffectl- date. [Till■ act I i■ 

effective on paa■age and approval. 

-Encl-

-14- BB 279 


