
HOUSE BILL NO. 259 

INTRODUCED BY SCHWINDEN, ELLIS, WALLIN, HARPER, 
B. BROWN, CHRISTIAENS 
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IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON LABOR & EMPLOYMENT RELATIONS. 

FIRST READING, 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT, 

THIRD READING, PASSED. 
AYES, 97; NOES, 3. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON LABOR & EMPLOYMENT RELATIONS. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN. REPORT ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 48; NOES, O. 

RETURNED TO HOUSE. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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J.loo.se.. BILL NO. ~ 
u1TRooocED BY Sdu:~c&-?;7 
~ ~~'""""' . 
, A 8fL FOR AN ACT ENTITLED: "AN ACT CLARIFYING THAT AN 

EMPLOYEE OF A SKI AREA OPERATOR IS NOT ENTITLED TO WORKERS' 

COMPENSATION.IF INJURED AT THE SKI AREA AT A TINE WHEN THE 

EMPLOYEE IS NOT WORKING OR WHEN THE EMPLOYEE IS WORKING BUT 

IS NOT ACTING IN THE SCOPE AND COURSE OF EMPLOYMENT; AND 

AMENDING SECTIONS 39-71-118 AND 39-71-123, MCA.•· 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-118, MCA, is amended to read: 

•39-71-118. Ellployee. worker, vorkllan, and volunteer 

firefighter defined. (11 The terms •employee•, •workman•, or 

"worker" mean: 

(a) each person in this state, including a contractor 

other than an independent contractor, who is in the service 

of an employer, as defined by 39-71-117, under any 

appointment or contract of hire, expressed or implied, oral 

or written. The terms include aliens and minors, whether 

lawfully or unlawfully employed, and all of the elected and 

appointed paid public officers and officers and members of 

boards of directors of quasi-public or private corporations 

while rendering actual service for eueft the corporations for 

pay. casual employees as defined by 39-71-116 are included 

~ .......... cou,,a, 
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as employees if they are not otherwise covered by workers' 

compensation and if an employer bas elected to be bound by 

the provisions of the compensation law for these casual 

employments, as provided in 39-71-401(2). Household or 

domestic service is excluded. 

(b) a recipient of general relief who is performing 

work for a county of this state under the provisions of 

53-3-303 through 53-3-305 and any juvenile performing work 

under authorization of a district court judge in a 

delinquency prevention or rehabilitation program: 

(C) a person receiving on-the-job vocational 

rehabilitation training or other on-the-job training under a 

state or federal vocational training program, whether or not 

under an appointment or contract of hire with an. employer as 

defined in this chapter and whether or not receiving payment 

from a third party. However, this subsection does not apply 

to students enrolled in vocational training programs as 

outlined above while they are on the premises of a public 

school or community college. 

(d) students enrolled and in attendance in programs of 

vocational-technical education at designated 

vocational-technical centers: 

te) an airman or other person employed as a volunteer 

under 67-2-105; or 

(f) a person, other than a juvenile as defined in 

-2-
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subsection (l)(b), performing COlllllunity service for a 

nonprofit organization or association or for a federal, 

state, or local government entity under a court order, or an 

order from a hearings officer as a result of a probation or 

parole violation, whether or not under appointment or 

contract of hire with an employer as defined in this chapter 

•and whether or not receiving payment from a third party, For 

a person covered by the definition in this subsection (f): 

(i) compensation benefits must be limited to -dical 

expenses pursuant to 39-71-704 and an impairment award 

pursuant to 39-71-703 that is baaed upon the minimum wage 

established under Title 39, chapter 3, part 4, for a 

full-time eaployee at the time of the injuryi and 

(ii) premiums must be paid by the employer, as defined 

in 39-71.-117(3), and must be based upon the minimum wage 

established under Title 39, chapter 3, part 4, for the 

number of hour_s of community service required under the 

order from the court or hearings officer. 

j2J The terms defined in subsection (ll do not include 

a person who is aployed by a ski area operator, as that 

term is defined in 23-2-732, to work at the ski area and 

l!!!.!:!.i 
(a) is working but not acting in the scope and course 

of employment; or 

jbJ is on the premises at a time other than the 
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person's work hours. 

titill The term •volunteer firefighter" means a 

firefighter who is an enrolled and active member of a fire 

company organized and funded by a county, a rural fire 

district, or a fire service area. 

t3till (a) If the employer is a partnership or sole 

proprietorship, eaeh the employer may elect to include as an 

employee within the provisions of this chapter any member of 

sneh the partnership or the owner of the sole proprietorship 

devoting full time to the partnership or proprietorship 

business. 

(b) In the event of euch !!l election, the employer must 

serve upon the employer's insurer written notice naaing the 

partners or .sole proprietor to be covered and st.ating the 

level of compensation coverage desired by electing the 

amount of wages to be reported, subject to the limitations 

in subsection t3ttdt i!llil· A partner or sole proprietor is 

not considered an employee within this chapter until eneh 

notice has been given. 

(c) A change in elected wages must be in writing and is 

effective at the start of the next quarter following 

notification. 

(d) All weekly compensation benefits must be based on 

the amount of elected wages, subject to the minimum and 

maximum limitations of this subsection. For premium 

-4-
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ratemaking and for the deter■ination of weekly wage for 

weekly compensation benefits, the electing employer may 

elect not less than $900 a month and not more than l 1/2 

times the average weekly wage as defined in this chapter. 

t•till The trustees of a rural fire district, a county 

governing body providing rural fire protection, or the 

county coDl'lissioners or trustees for a fire service area may 

elect to include as an employee within the provisions of 

firefighter. A volunteer this chapter any volunteer 

firefighter who receives workers' compensation coverage 

under this section may not receive disability benefits under 

Title 19, chapter 12. 

t5till An employee, workman, or worker in this state 

whose services are furnished by a person, association, 

contractor, firm, or corporation, other than a temporary 

service contractor, to an employer as defined in 39-71-117 

is presumed to be under the control and employment of the 

employer. This presumption may be rebutted as provided in 

39-71-117(3). 

t6till For purposes of this section, an •employee, 

workman, or worker in this state• means: 

(a) a resident of Montana who is employed by an 

employer and whose employment duties are primarily carried 

out or controlled within this state; or 

(b) a nonresident of Montana whose principal employment 
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duties are conducted within this state on a regular basis 

for an employer." 

Section 2. Section 39-71-123, MCA, is amended to read: 

"39-71-123. wages defined. (1) •wages• means the gross 

remuneration paid in money, or in a substitute for money, 

for services rendered by an employee. Wages include but are 

not limited to: 

(a) 

regular 

commissions, bonuses, and remuneration at the 

hour·ly rate for overtime work, holidays, vacations, 

and sickness periods; 

(b) board, lodging, rent, or housing if it constitutes 

a part of the employee's remuneration and is based on its 

actual value; and 

(c} payments made to an employee on any basis other 

than time worked, including but not limited to piecework, an 

incentive plan, or profit-sharing arrangement. 

(2) Wages do not include: 

(a) employee expense reimbursements or allowances for 

meals, lodging, travel, subsistence, and other expenses, 

set forth in department rules; 

(b) special rewards for individual invention 

discovery; 

as 

or 

(c) tips and other gratuities received by the employee 

in excess of those documented to the employer for tax 

purposes; 
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(d) contributions made by the employer to a group 

insurance or pension plan; or 

(e) vacation or sick leave benefits accrued but not 

paid. 

(3) For compensation benefit purposes, the average 

actual earnings for the four pay periods immediately 

preceding the injury are the employee's wages, except if: 

(a) the ter■ of employment for the same employer is 

less than four pay periods, in which case the employee's 

wages are the hourly rate times the number of hours in a 

week for which the employee was hired to work; or 

(b) for good cause shown by the claimant, the use of 

13 the four pay periods does not accurately reflect the 

14 claimant's employment history with the employer, in which 

15 case the insurer ■ay use additional pay periods. 

16 

17 

18 

19 

20 

21 

22 

(4) (a) For the purpose of calculating co■pensation 

benefits for an e■ployee working concurrent employments, the 

average actual wages must be calculated as provided in 

subaection (3). 

Cb) The coapensation benefits for a covered volunteer 

-.t be based on the average actual wages in hie~ 

volunteer's regular niployaent, except self-employment as a 

23 soie proprietor or partner who elected not to be covered, 

24 from which he the volunteer is disabled by the injury 

25 incurred. 
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(c) The compensation benefits for an employee working 

at two or more concurrent remunerated employments must be 

based on the aggregate of average actual wages of all 

employments, except self-employment as a sole proprietor or 

partner who elected not to be covered, from which the 

employee is disabled by the injury incurred. 

(5) The co■pensation benefits and the payroll, for 

preaiua purposes, for a volunteer firefighter covered 

pursuant to 39-7l-llBt4t must be based upon a wage of not 

less than $900 a month and not more than l 1/2 times the 

average weekly wage as defined in this chapter.• 

-End-

-8-
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BOOSE BILL IIO. 259 

Itl'l'ROOOCED BY SCIIWINDBII, BLLIS, IIALLIII, HARPER, 

B. BROIIII, CBRISTIAEIIS 

A BILL POR All AC'!' EIITITLED: •AJi ACr CLARIPYIIIG 'l'BAT All 

EMPLOYEE 8P-A-S■:t-MM-8PIIIIA- IIIJURED IIRILB PARTICIPATIIIG 

Ill A RECREATIOIIAL ACrIVITY IS lllO'r BIITITLED '1'0 WORKERS' 

CONPEtlSATIOII :tP--:tllcJIHUl&-A'f-'fBB-S■:t-HBA-A'I-A-1HIIII-NBBN-'l'BB 

BMPli6¥BB-:t8-N8'f '1181U1:tll8-ell-lllHIN-ftll-lDIPll8¥BB-H--:t118--BU'l' 

fB--N8'f--M!ffll8--fN--'fBJl-seePB-Allll-eeuR88-eP-BMPfl8¥MBlftl; AND 

AIIEIIDIIIG SBC'l'IONS 39-71-118 1U1D 39-71-123, MCA.• 

BE IT EIIACrED BY THE LEGISLATURE 01" TBE STATE 01" IIOIITANA: 

Section 1. Section 39-71-118, MCA, is -nded to read: 

•39-71-118. llllployee, 100rker, 100rtaan, and volunteer 

firefigbter defined. (1) The teraa •eaployee•, •work.an•, or 

•worker• ■ean: 

(a) each person in thia at.ate, including a contractor 

other than an independent contractor, vbo ia in the aervice 

of an employer, aa defined by 39-71-117, under any 

appointment or contract of hire, expreaaed or iaplied, oral 

or written. The teraa include aliena and ainora, whether 

lawfully or unlawfully -ployed, and all of the elected and 

appointed., paid public officer■ and officer■ and -abers of 

boards of director■ of quasi-public or private corporation■ 
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while rendering actual service for eneh the corporations for 

pay. Casual eaployees as defined by 39-71-116 are included 

as eaployees if they are not otherwise covered by workers' 

ooapensation and if an eaployer has elected to be bound by 

the provisions of the coapensation law for these casual 

eaployaents, as provided in 39-71-401(2). Household or 

doaestic service la excluded. 

(b) a recipient of general relief who is perforaing 

work for a county of this state under the provisions of 

53-3-303 through 53-3-305 and any juvenile perforaing work 

under authorization of a district court judge 

delinquency·prevention or rehabilitation progr-: 

in a 

(C) a person receivin9 on-the-job vocational 

rehabilitation training or other on-the-job training under a 

state or federal vocational training prograa, whether or not 

under an appoin~nt or contract of hire with an eaployer as 

defined in this chapter and whether or not receiving payment 

fr- a third party. However, this subsection does not apply 

to atudenta enrolled in vocational training prograaa aa 

outlined above while they are on the preaises of a public 

achool or caaaunity college. 

(di students enrolled and in attendance in programs of 

vocational-technical education at designated 

vocational-technical centers; 

(e) an airaan or other person e■ployed as a volunteer 

-2- BB 259 
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under 67-2-10S1 or 

(f) a person, other than a juvenile as defined in 

subaection (l)(b), perforaing C01111Unity service for a 

nonprofit organization or aaaociation or for a federal, 

state, or local gover1111ent entity under a court order, or an 

order froa a hearings officer as a result of a probation or 

parole violation, whether or not under appoint-nt or 

contract of hire with an eaployer aa defined in this chapter 

and whether or not receiving payaent froa a third poarty. Por 

a person covered by the definition in this subsection (f): 

(i) coapensation benefits -st be liaited to aedical 

ezpenaes pursuant to 39-71-704 and an iapairaent award 

pursuant to 39-71-703 that is baaed upon the aini- wage 

eatabliahed under Title 39, chapter 3, part 4, for a 

full-ti- .-ploy- at the ti- of tbe injury, and 

(ii) pr-iuaa auat be poaid by tbe eaployer, as defined 

in 39-71-117C3), and -■t be baaed upon the aini- wage 

established under Title 39, chapter 3, part 4, for the 

nuaber of hours of C01111Unity service required under the 

order froa the court or hearings officer. 

(2) The teraa defined in ■ubaection Ul do not includtt 

a person whO is 

t-¼a-lllef¼~ecl-¼n-H-a-,~ar....--k-et--t!te--■"-rea--end 

!!!!!tt 
tet--¼■---rk¼..,.--but---aett119-¼n-the-.....,..-end-.....,ree 
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of-eap¼o:,aen~y-or 

tbt--¼■-on--the--pPea¼aea--at--a--t¼---other--than--the 

peraon~e--k-hoarn: 

(A) PARTICIPATING IN RECREATIONAL ACTIVITY AND WHO A'l' 

'l'BE 'l'IIIB IS RELIEVED OP AND IS NO'l' PERPOIUIING PRESCRIBED 

DUTIES« RmARDLESS OP WIIB'1'IIER 'l'BE PERSON IS USING, BY 

DISCOOIIT OR OTIIBRIIISE, A PASS. 'l'ICKB'l', PERMIT. DEVICE« OR 

O'l'BER EIELONl!IIT OP DIPLOY.IIBNT: OR 

(BI PElll"ORIIIIIG VOLmft'ARY SERVICE AT A IIBCRBATIOIIAL 

PACILI'l'Y AND IIBO RECEIVES NO COMPENSATION POR 'l'ROSE SERVICES 

0'1'IIBR THAii NBALS • LODGING I OR 'l'BE USE OP '1'BB RECR&\'l'IOIIAL 

PACILITIES_. 

tRtffi Tbe tera "volunteer firefighter• aeans a 

firefighter who ia an enrolled and active aeaber of a fire 

ccapany organised and funded by a county, a rural fire 

district, or a fire service area. 

t~till (a) If the eaployer is a partnership or sole 

proprietorship, 1tt1eh ill eaployer aay elect to include as an 

eaployee within the provisions of this chapter any aeaber of 

aaeh the partnerahip or the owner of the sole proprietorship 

devoting full tiae to the partnership or proprietorship 

business. 

(b) In the event of ■aeh ~ election, the eaployer aust 

serve upon the eaployer'a insurer written notice naaing the 

partners or sole proprietor to be covered and stating the 

-•- BB 259 
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level of coapensation coverage desired by electing the 

aaount of wages to be reported, subject to the liaitations 

in subsection tittdt i!illl.• A partner or sole proprietor is 

not considered an eaployee within this chapter until saeh 

notice has been given, 

(c) A change in elected wages aust be in writing and is 

effective at the start of the next quarter following 

notification. 

(d) All weekly coapensation benefits aust be based on 

the aaount of elected wages, ■ubject to the ■iniaua and 

aaxiaua liaitations 

rat-king and for 

of 

the 

thia subsection. ror pr-iua 

deteraination of weekly wage for 

weekly coapensation benefits, the electing eaployer aay 

elect not less than $900 a aonth and not aore than 1 1/2 

tiMs the average weekly wage as defined in this chapter. 

t•till The trustees of a rural fire district, a county 

governing body providing rural fire protection, or the 

county coaaissioners or trustees for a fire service area -y 

elect to include a■ an eaployee within the provision■ of 

thia chapter any volunteer firefighter. A volunteer 

firefighter who receives worker■' coapen■ation coverage 

under this ■ection -y not receive diaabillty benefits under 

Title 19, chapter 12, 

tStill An -ployee, vorkaan, or worker in this state 

whose ■ervices are furnished by a person, a■■ociation, 

-s- BB 25!1 
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contractor. fir■• or corporation, other than a teaporary 

service contractor, to an eaployer aa defined in 39-71-117 

is presumed to be under the control and eaployaent of the 

eeployer. Thia presuaption aay be rebutted as provided in 

39-71-117(3). 

t6till For purposes of this section, an •eaployee, 

worltaan, or worker in this state• aeans: 

(a) a resident of Montana who ia eaployed by an 

eaployer and whose eaployaent duties are pri-rily carried 

out or controlled within this state; or 

(bl a nonresident of Montana whoae principal eaployaent 

duties are conducted within this state on a reqular basis 

for an eaployer.• 

Section 2. Section 39-71-123, MCA, is aaended to read: 

•39-71-123. wages defined. (1) •wages• aean■ the gross 

remuneration paid in aoney, or in a substitute for aoney, 

for services rendered by an employee. Wages include but are 

not liaitad to: 

(a) coaaia■iona, bonuses, and remuneration at the 

regular hourly rate for overtiae work, holidays, vacations, 

and ■ickne■a periods; 

(b) board, lodging, rent, or housing if it constitutes 

a part of tbs eaployee's remuneration and ia based on its 

actual value; and 

(c) payaents aade to an eaployee on any basis other 

-6- BB 259 
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than tiae worked, including but not limited to piecework, an 

incentive planr or profit-sharing arrangement. 

(2) wages do not include: 

(a) employee expense reimbursements or allowances for 

meals, lodging, travel, subsistence, and other expenses, as 

set forth in department rules: 

(bl special rewards for individual invention or 

discovery; 

(c) tips and other gratuities received by the employee 

in excess of those documented to the eaployer for tax 

purposes; 

(d) contributions made by the employer to a group 

insurance or pension plan; or 

(e) vacation or sick leave benefits accrued but not 

paid, 

(3) For compensation benefit purposes, the average 

actual earnings for the four pay periods i11111.ediately 

preceding the injury are the employee"s wages, except if: 

(a) the tera of employment for the same employer is 

less than four pay periods, in which case the employee's 

wages are the hourly rate ti■es the number of hours in a 

week for which the employee waa hired to work: or 

(b) for good cause shown by the claimant, the use of 

24 the four pay periods does not accurately reflect the 

25 clai■ant's e■ploy■ent history with the e■ployer, in which 

-7- HB 259 

• 
,.. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

HB 0259/02 

case the insurer may use additional pay periods. 

(4) (a) For the purpose of calculating compensation 

benefits for an employee working concurrent employments, the 

average actual wages must be calculated as provided in 

subsection (3). 

(b) The compensation benefits for a covered volunteer 

must be based on the average actual wages in his the 

volunteer's re9ular employment, except self-employment as a 

sole proprietor or partner who elected not to be covered, 

from which he the volunteer is disabled by the injury 

incurred. 

(c) The compensation benefits for an employee working 

at two or more concurrent remunerated employments must be 

based on the aggregate of average actual wages of all 

e■ployments, except self-employment as a sole proprietor or 

partner who elected not to be covered, from which the 

employee is disabled by the injury incurred. 

(5) The compensation benefits and the payroll, for 

premium purposes, for a volunteer firefighter covered 

pursuant to 39-71-llBttt must be based upon a wage of not 

less than $900 a month and not more than l 1/2 times the 

average weekly wage as defined in this chapter.• 

-End-

-8- HB 259 
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HOOSE BILL NO, 259 

INTRODUCED BY SCIIWINDEN, ELLIS, WALLIN, HARPER, 

B. BROWN, CBRISTIAENS 

A BILL P'OR AN ACT ENTITLED: • AN ACT CLAR I FY ING THAT AN 

EMPLOYEE 8P-A-81H-ARM-ePIIRA- INJURED WHILE PARTICIPATING 

IN A RECREATIONAL ACTIVITY IS NOT ENTITLED TO NORKBRS' 

COMPENSATION tP--tllaeRIIB-A~-ftB-BRt-MBA-A~-A-~fMB-WBBN-~811 

l!NPb8¥BB-H----tN8-eR---'flll!-llMP!,8'1BB-t8-118RftfN8--BY9 

tS-----A~tN8--tN--ftB-seePB-ANB-eellRSB-eP-BNP!,8'1Mlllft1 AND 

.IUlENDING SECTIONS 39-71-118 AND 39-71-123, MCA." 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE Of IIONTANA: 

Section 1. Section 39-71-118, IICA, is aaended to read: 

"39-71-118. 11:aployee, worker, worlr.aan, and volunteer 

fhefigbter defined. ( l) The teras "e■plo'yee•, •workaan•, or 

•worker• mean: 

(a) each person in this state, including a contractor 

other than an independent contractor, who iB in the service 

of an e■ployer, as defined by 39-71-117, under any 

appoint■ent or contract of hire, expressed or iaplied, oral 

or written. The ter■B include aliens and ■inor■, whether 

lawfully or unlawfully e■ployed, and all of the elected and 

appointed paid public officers and officer■ and ■e■bers of 

boards of directors of quasi-public or private corporations 

~·--

l 

2 

3 

4 

5 

6 

7 

e 

9 

10 

11 

12 

13 

u 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0259/02 

vhile rendering actual service for sueb the corporations for 

pay. casual eaployee■ as defined by 39-71-116 are included 

as e■ployee■ if they are not otherwise covered by workers• 

co■pensation and if an e■ployer has elected to be bound by 

the provisions of the coepensation law for these casual 

eaploy■ents, as provided in 39-71-401(2). Household or 

doaeatic service is excluded. 

(b) a recipient of general relief who is perforaing 

work for a county of this state under the provisions of 

53-3-303 through 53-3-305 and any juvenile performing work 

under authorization of a district court judge 

delinquency prevention or rehabilitation prograa; 

in a 

( C) a person receiving on-the-job vocational 

rehabilitation training or other on-the-job training under a 

atate or federal vocational training program, whether or not 

under an appoint■ent or contract of hire with an employer as 

defined in this chapter and whether or not receiving payment 

fro■ a third party. However, this subsection does not apply 

to students enrolled in vocational training programs as 

outlined above while they are on the premises of a public 

school or community college. 

Id) students enrolled and in attendance in programs of 

vocational-technical education at designated 

vocational-technical centers: 

(e) ~n airaan or other person employed as a volunteer 
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under 67-2-105; or 

(f) • person, other than a juvenile as defined in 

subsection (l)(b), performing coaaunity service for a 

nonprofit organization or association or for a federal, 

state, or local government entity under a court order, or an 

order froa • hearings officer as a result of a probation or 

parole violation, whether or not under appoint■ent or 

contract of hire with an e■ployer as defined in this chapter 

and whether or not receiving payment from a third party. For 

a person covered by the definition in this subsection (f): 

(ii coapensation benefits must be limited to medical 

expenses pursu•nt to 39-71-704 and an i■pair■ent award 

pursuant to 39-71-703 that is based upon the ■ini■u■ wage 

established under Title 39, chapter 3, part 4, for a 

full-ti- e■ployee at the ti■e of the injury, and 

(ii) pre■iums must be paid by the employer, as defined 

in 39-71-117(3), and ■ust be baaed upon the mini■u■ wage 

established under Title 39, chapter 3, part 4, for the 

nuaber of hours of ca-unity service required under the 

order froa the court or hearln9a officer. 

(21 The terms defined in subsection lll do not include 

a person who is eap¼eyed-by-a-ak¼-srea-eperaterz-ee-thet 

ter■-¼a-deftned-¼n-i3~i-~3iz-te-wer~-at--tlle--ski--e~ee--end 

vhe't' 

t•t--te--workin9--ba~-not-ae~¼ft9-¼n-the-aeape-and-eoarae 
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ef-etg,¼eyaentr-•r 

tbt--¼■-en--the--pre■¼aea--et--a--t¼■e--ether--then--the 

person~e-work-hoara: 

(Al PARTICIPATING IN RECREATIONAL ACTIVITY AND WHO AT 

THE TINE IS RELIEVED OF AND IS NOT PERFORMING PRESCRIBED 

DUTIES, REGARDLESS OF WHETHER THE PERSON IS USING 1 BY 

DISCOUNT OR OTHERWISE1 A PASS, TICKET 1 PERMIT, DEVICE, OR 

OTHER ENOLUMENT OF EMPLOYMENT; OR 

(Bl PERFORMING VOLUNTARY SERVICE AT A RECREATIONAL 

FACILITY AND WHO RECEIVES NO COMPENSATION FOR THOSE SERVICES 

OTHER TRAN MEALS, LODGING, ·oR THE USE OF THE RECREATIONAL 

FACILITIES. 

titill The ter■ "volunteer firefighter• .aeana a 

firefighter who is an enrolled and active ■e■ber of a fire 

c011pany org•niaed and funded by· a county, a rural fire 

diatrictr or a fire aervice area~ 

t3till (a) If the e■ployer is a partnership or sole 

proprietorship, ■aeh the e■ployer may elect to include as an 

e■ployee within the provi■ iona of thia chapter any -■ber of 

■aeh the partnership or the owner of the sole proprietorship 

devoting full ti■e to the partnership or proprietorship 

business. 

(b) In the event of eaeh ~ election, the employer must 

serve upon the employer's insurer written notice naming the 

partners or ■ale proprietor to be covered and stating the 
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level of coapenaation coverage desired by electing the 

aaount of wages to be reported, subject to the liaitations 

in subsection t~ttdt 1.!1.ill· A partner or sole proprietor is 

not considered an e■ployee within this chapter until a~eh 

notice has been given. 

(c} A change in elected wages ■ust be in writing and is 

effective at the start of the nezt quarter following 

notification. 

(d) All weekly coapensation benefits aust be baaed on 

the aaount of elected 

sazi■ua liaitations of 

wages, 

this 

subject to the ■ini■ua and 

subsection. For preaiua 

ratesaking and for the dater■ination of weekly wage for 

weekly coapensstion benefits, the electing e10ployer say 

elect not less than $900 a month and not ■ore than 1 1/2 

ti■ea the average weekly wage as defined in this chapter. 

t•till The trustees of a rural fire district, a county 

governing body providing rural fire protection, or the 

county comaieaioner ■ or trustees tor a fire service area may 

elect to include a■ an eaployee within the provisions of 

this chapter any volunteer firefighter. A volunteer 

firefighter who receive■ workers' compensation coverage 

under this section say not receive disability benefits under 

Title 19, chapter 12. 

t5till An employee, wockman, or worker in thia state 

whose services are furnished by a person, association, 
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contractor, fir■, or corporation, other than a teaporary 

service contractor, to an eaployer a■ defined in 39-71-117 

is presulled to be under the control and e■plo-nt of the 

e■ployer. This presuaption say be rebutted as provided in 

39-71-117(3). 

t6till For purposes of this section, an "employee, 

vork..,n, or worker in thia state• aean■: 

(a) a resident of Montana who is e■ployed by an 

eaployer and whose e■plo-nt duties are primarily carried 

out or controlled within this state: or 

(b) a nonresident of Montana whose principal employ■ent 

duties are conducted within this ■tate on a regular basis 

for an eaployer.• 

Section 2. Section 39-71-123, MCA, is amended to read: 

"39-71-123. W.ges defined. (1) •wages• means the groaa 

remuneration paid in 110ney, or in a substitute for money, 

for ■ervicea rendered by an employee. Wages include but are 

not liaited to: 

(a) c01111issiona, bonuses, and remuneration at the 

regular hourly rate for overti■e work, holidays, vacations, 

and sickness periods; 

(b) board, lodging, rent, or housing if it constitutes 

a part of the eaployee's remuneration and is based on its 

actual value; and 

(c) p,ay■enta aade to an employee on any basis other 
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than ti■e worked, including but not li■ited to piecework, an 

incentive plan, or profit-sharing arrange■ent. 

(21 Wages do not include: 

(a) e■ployee expense reillburse■ents or allowances for 

■eals, lodging, travel, subsistence, and other expenses, as 

set forth in department rules; 

(bl ■pecial rewards for individual invention or 

di ■covery; 

(c) tips and other gratuities received by the employee 

in exce■■ of those docu■ented to the e■ployer for tax 

purpo■es; 

(d) contributions ■ade by the e■ployer to a group 

insurance or pension plan; or 

(e) vacation or sick leave benefita accrued but not 

paid. 

(3) For co■penaation benefit purposes, the average· 

actual earnings for the four pay period■ i■■ediately 

preceding the injury ars the e■ployee's wage■, except if: 

(ai the ter■ of -ploy-nt for the aaae e■ployer la 

leas than four pay period■, in which ce■e the e■ployee' ■ 

wages are the hourly rate ti■e■ the nu■ber of hour■ in a 

week for which the e■ployee va■ hired to work1 or 

tbl for good cauae ahown by the clai■ant, the uae of 

24 the four pay periods doe■ not accurately reflect the 

25 clai■ant's e■ploy■ent hiatory with the e■ployer, in which 
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ca■e the insurer ■ay u■e additional pay perioda. 

(4) (a} For the purpoae of calculating co■pen■ation 

benefit■ for an e■ployee working concurrent e■ploy■enta, the 

average actual wages ■uat be calculated aa provided in 

aubaection (3). 

(bl The co■penaation benefits for a covered volunteer 

■ust be baaed on the average actual wages in hie~ 

volunteer's regular eaployment, eacept aelf-eaployeent a■ a 

aole proprietor or partner who elected not to be covered, 

fro■ which he the volunteer ia dlaabled by the injury 

incurred. 

(c) The co■penaation benefits for an e■ployee working 

at two or ■ore concurrent re■unerated e■ploy■enta ■uat be 

baaed on the aggregate of average actual wages of all 

e■ploy■ent■, except aelf-e■ploy■ent as a aole proprietor or 

partner who elected not to be covered, fro■ which the 

e■ployee is diaabled by the injury incurred. 

(5) The co■pensation benefits and the payroll, for 

pre■iu■ purpo■ea, for ·a volunteer firefighter covered 

pursuant to 39-71-118f4t ■uat be based upon a wage of not 

leas than $900 a ■onth and not ■ore than 1 1/2 ti■ea the 

average weakly wags as defined in this chapter.• 

-End-
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INTRODUCED BY SCBWINDEII, ELLIS, WALLIN, HARPER, 

B. B-.i, CBRISTIAENS 

A BILL FOR All ACT -ITLED: "All ACT CLARIPYIIIG THAT All 

EMPLOYEE 8P-A-IHH-ARIIA-8PIIRA'8R INJURED IIBILB PARTICIPATING 

Ill A RECRBATIOIIAL ACTIVITY IS IIOT ENTITLED TO IIOIIKmtS' 

COMPENSATIOII fP--IIWUIIIIB-AT-fllll-SRI-ARM-H-A-HIUl---filll 

-"8¥11111-f8-IIEW-1181111fll8-8R-WBBN-fllll--i.e¥1111-18--1118--B8'f 

f8--IIIIW--M!Tl•--tll--'l'llll-8e8P■-A119-e81111811-8P-Blll'lle¥-I All!) 

MBIIDIIIG SECTIONS 39-71-118 AIID 39-71-123, NCA." 

BE IT EIIACTZD BY TBE LEGISLA'!'ORE 01!' TBE STATZ OP --,ANA, 

Section 1. Section 39-71-118, NCA, le -nd■d to read: 

"39-71-118. Blployee, worker, 110rkaan, and volunteer 

firefigbter defined. (1) The ter .. "eaployee•, "workaan•, or 

•varker• aean: 

(a) each pereon in thia atate, including a contractor 

other than an independent contractor, who le in the ■ervice 

of an ■-ployer, a■ defined by 39-71-117, under any 

appoint-nt or contract of hire, expreaaed or laplied, oral 

or written. The teru include alien• and ■inora, whether 

lawfully or unlawfully eaployed, and all of the elected and 

appointed paid public officer• and officer■ and ■e■bera of 

board■ of director■ of quaal-public or private corporations 
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vhlle randerl119 actual service for ••eh the corporation■ for 

p■y. caeual ■-ploy-■ ae defined by 39-71-116 are included 

a■ e■ployee■ if they are not otherwl■e covered by worker■' 

co■penaatlon and if an e■ployer haa elected to be· bound by 

the provieiona of the co■penutlon law for theae ca■ual 

911Ployaenta, ae provided in 39-71-401(2). Household or 

daaestic service la excluded. 

(b) a recipient of general relief who ls perfor■ing 

work for a county of thla state under the provisions of 

53-3-303 through 53-3-305 and any juvenile perforaing work 

under authorisation of a dlatrict court judge 

delinquency prevention or rehabilitation progra■ , 

in a 

(C) a person receiving on-the-job vocational 

rehabilitation training or other on-the-job training under a 

state or federal vocational training proqram, whether or not 

under an appolnt~nt or contract of hire with an employer as 

defined in thla chapter and whether or not receiving payment 

fro■ a third party. Rovever, thia aubsection does not apply 

to atudenta enrolled in vocational training progra■s as 

outlined above while they are on the premises of a public 

echool or co■■unity college. 

(d) students enrolled and in attendance in programs of 

vocational-technical education at designated 

vocational-technical centers, 

(el an airman or other person employed as a volunteer 
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under 67-2-105: or 

(f) a person, other than a juvenile as defined in 

subsection (l)(b), perfor■ing c.,..unity service for a 

nonprofit organization or association or for a federal, 

state, or local governaent entity under a court order, or an 

ordec fro■ a hearings officer as a result of a probation or 

parole violation, whether or not under appointment or 

contract of hire with an e11ployer as defined in this chapter 

and whether o< not receiving pay■ent fro■ a third party. For 

a peraon covered by the definition in thia subsection (f): 

(i) co■pensation benefits ■ust be li■ited to medical 

expenses pursuant to 39-71-704 and an i■pair■ent award 

pursuant to 39-71-703 that ia baaed upon the ■inimu■ wage 

established undec Title 39, chapter 3, part 4, for a 

full-ti■e eaployee at the tiae of the injury: and 

(ii) pre11iu■s ■uat be paid by the e11ployer, as defined 

in 39-71-117(3), and ■ust be baaed upon the ■ini■u• wage 

established under Title 39, chapter 3, part 4, for the 

nu■ber of hours of c.,..unity aervice required under the 

order froa the court or hearing■ officer. 

(2} The ter■s defined in subsection (l} do not include 

a person who is eap¼eyed-by-a-akt-area-eperatorz-aa-that 

ter■-¼e-deftned-tn-i3-i-~3iz-t~--rk-at--the--■k¼--area--and 

WhOT 

t•t--ia--workin9--bat-not-aetin9-in-the-eeope-and-eaarae 
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ef-eap¼..,...nt7-er 

tbt--t■-en--the--pre11taea--at--a--the--ether--than--the 

per-~a--rk-heare: 

(A} PARTICIPATING IN RECREATIONAL ACTIVITY AND WBO AT 

THE TIIIE IS RELIEVED OF AND IS NOT PERFORIIING PRESCRIBED 

DUTIES, REGARDLESS OF lfBETBER THE PERSON IS USING, BY 

DISCOUNT OR OTHERWISE, A PASS 1 TICKET, PERMIT, DEVICE
1 

OR 

OTHER EMOLUMENT OF EMPLOYMENT; OR 

(B} PERFORMING VOLUNTARY SERVICE AT A RECREATIONAL 

FACILITY AND WHO RECEIVES NO COMPENSATION FOR THOSE SERVICES 

OTHER THAN MEALS, LODGING, OR TBE USE or THE RECREATIONAL 

FACILITIES. 

fitill The ter■ •volunteer firefighter• aeana a 

firefighter who is an enrolled and active ae■ber of a fire 

co■pany organised and funded by a county, a rural fire 

district, or a fire service area. 

f3t1!1 (a) If the e■ployer is a pactnecship or sole 

proprietorship, aaeh the e■ployer may elect to include as an 

e■ployee within the provlaions of this chapter any ■e■ber of 

eaeh the partnership or the owner of the sole proprietorship 

devoting full ti■e to the partnership or proprietorship 

bu■inesa. 

lb) In the event of ■aeh an election, the employer must 

serve upon the employer•s insurer written notice naming the 

partners or sole proprietor to be covered and stating the 
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level of coapensation coverage desired by electing the 

a110unt of wages to be reported, subject to the ll■ltations 

in subsection t3tt4t ~- A partner or sole proprietor is 

not considered an e■ployee within this chapter until •~eh 

notice has been given. 

(c) A change in elected wages ■ust be in writing and ls 

effective at the start of the next quarter following 

notification. 

(d) All weekly coapensation benefits ■ust be based on 

the a■ount of elected 

-zi■u■ ll■itatlons of 

wages, 

this 

subject to the ■lni■u■ and 

subsection. Por pre■lu■ 

rat8-king and for the deter■ination of weekly wage for 

weekly coapenaation benefits, the electing e■ployer ■ay 

elect not leas than $900 a ■onth and not ■ore than 1 1/2 

ti■ea the average weekly wage aa defined in this chapter. 

t4till The trustees of a rural fire district, a 

governing body providing rural fire protection, 

county 

or the 

county c0111aiaaioners or trustees for a fire service area -.ay 

elect to include as an e■ployee within the provision■ of 

thi■ chapter any volunteer firefighter. A volunteer 

firefighter who receives workers' ccmpenaation coverage 

under this section -y not receive disability benefits under 

Title 19, chapter 12. 

tStill An employee, workman, or worker in this state 

whose services are furnished by a person, association, 

-5- BB 259 

l 

2 

3 

' 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BB 0259/0Z 

contractor, fir■, or corporation, other than a teaporary 

service contractor, to an eaployer as defined in 39-71-117 

is presuaed to be under the control and e■ploy■ent of the 

e■ployer. This presWll)tion ■ay be rebutted a■ provided in 

39-71-117(3). 

t6till Por purpose■ of this section, an •e■ployee, 

workaan, or worker in thi■ ■tate• aeanai 

(a) a resident of Montana who la e■ployed by an 

■■player and whose e■ploy■ent dutle■ are priaarily carried 

out or controlled within thia state, or 

(b) a nonresident of Montana whose principal e■ploy■ent 

dutie■ are conducted within thl ■ state on a regular basis 

for an e■ployer.• 

Section 2. Section 39-71-123, MCA, is a■ended to read: 

•39-71-123. wages defined. (1) •wages• ■eans the gross 

re■uneration paid in 1110ney, or in a substitute for money, 

for services rendered by an employee. Wages include but are 

not ll■ited to: 

(a) commissions, bonuses, and remuneration at the 

regular hourly rate for overtl•e work, holidays, vacations, 

and sickness periods: 

(b) board, lodging, rent, or housing if it constitutes 

a part of the e~loyee's remuneration and is based on its 

actual value; and 

(c) payaents •ade to an employee on any basis other 

-6- BB 259 
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than ti■e worked, including but not li■ited to piecework, an 

incentive plan, or profit-sharing arrangeaent. 

(2) Wagea do not include: 

(a) e■ployee expenae rei■burae■enta or allovancea for 

aeals, lodging, travel, subsistence, and other expenses, as 

set forth in departaent rules; 

(b) special rewards for individual invention or 

discovery; 

(c) tips and other gratuities received by the e■ployee 

in exceaa of thoae docu■ented to the e■ployer for tax 

purpoae■ ; 

(d) contributions ■ade by the eaployer to a group 

insurance or pension plan; or 

(e) vacation or sick leave benefits accrued but not 

paid. 

(3) For c011pensation benefit purposes, the average 

actual earnings for the four pay periods immediately 

preceding the injury are the e■ployee'a wages, except if: 

fa) the ter■ of e■ploy■ent for the aa■e e■ployer is 

I••• than four pay periods, in which case the e111ployae•s 

wage■ are the hourly rate ti■e■ the nu■ber of hours in a 

week for which the e■ployee was hired to work: or 

lb) for good cause shown by the clal■ant, the u■e of 

24 the four pay period■ does not accurately reflect the 

25 clai■ant'a e■ploy■ent history with the e■ployer, in which 
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case the insurer ■ay use additional pay period■• 

14) Ca) ror the purpoee of c■lculatlng caapenaatlon 

benefit■ for an e■ployee working concurrent e■ploy■ent■, the 

average actual vagea ■ust be calculated aa provided in 

aubaection (3). 

(bl The co■penaation benefits for a covered volunteer 

■ust be based on the average actual wages in b¼s il!!_ 

volunteer's regular eaployaent, ezcept aelf-e■ployaent as a 

sole proprietor or partner who elected not to be covered, 

fr011 which be the volunteer i■ disabled by the injury 

incurred. 

(C) The caapensation benefits for an e■ployee working 

at two or 1110re concurrent remunerated e■ploy■ents ■uat be 

based on the aggregate of average actual wages of all 

e■ploy■enta, except ■elf-.. ploy■ent as a sole proprietor or 

partner who elected not to be covered, fro■ which the 

e■ployee ia disabled by the injury incurred. 

(SJ The compenaation benefit■ and the payroll, for 

pre■iu■ purposes, for a volunteer fi~efighter covered 

pursuant to 39-71-llBttt ■uat be based upon a wage of not 

lesa than $900 a ■onth and not ■ore than 1 1/2 times the 

average weekly wage a■ defined in this chapter.• 

-End-
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