HOUSE BILL NO. 259
INTRODUCED BY SCHWINDEN, ELLIS, WALLIN, HARPER,
B. BROWN, CHRISTIAENS
IN THE HOUSE

JANUARY 20, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON LABOR & EMPLOYMENT RELATIONS.

FIRST READING.

FEBRUARY 11, 1993 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.
FEBRUARY 12, 1993 PRINTING REPORT.
FEBRUARY 13, 1993 SECOND READING, DO PASS.
FEBRUARY 15, 1993 ENGROSSING REPORT,
FEBRUARY 16, 1993 THIRD READING, PASSED.

AYES, 97; NOES, 3.
FEBRUARY 17, 1993 TRANSMITTED TO SENATE.
IN THE SENATE

FEBRUARY 20, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON LABOR & EMPLOYMENT RELATIONS.

FIRST READING.

MARCH 10, 1993 COMMITTEE RECOMMEND BILL BE
CONCURRED IN. REPORT ADOPTED.

MARCH 11, 1993 SECOND READING, CONCURRED IN.

MARCH 12, 1993 THIRD READING, CONCURRED IN.

AYES, 48; NOES, O.
RETURNED TO HOUSE.
IN THE HOUSE
MARCH 13, 1993 ' RECEIVED FROM SENATE.
SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.



53rd Legislature

P S G N Y

[
o

11.

12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0670/01

HOUSE— BILL NO. 359
o L17

INTRODUCED BY
A BILL FOR AN ACT ENTITLED: “AN ACT CLARIFYING THAT AN
EMPLOYEE OF A SKI AREA OPERATOR IS NOT ENTITLED TO WORKERS'
COMPENSATION .IF INJURED AT THE SKI AREA AT A TIME WHEN THE
EMPLOYEE IS NOT WORKING OR WHEN THE EMPLOYEE I5 WORKING BUT
IS NOT ACTING IN TEE SCOPE AND COURSE OF EMPLOYMENT; AND

AMENDING SECTIONS 39-71-118 AND 39-71-123, MCA.*

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Ssection 39-71-118, MCA, is amended to read:

"39-71-118. Employee, worker, workman, and volunteer
firefighter defined. (1) The terms "employee", "workman®, or
"worker" mean:

(a) each person in this state, including a contractor
other than an independent contractor, who is in the service
of an employer, as defined by 39-71-117, under any
appointment or contract of hire, expressed or implied, oral
or written. The terms include aliens and minors, whether
lawfully or unlawfully employed, and all of the elected and
appointed paid public officers and officers and members of
boards of directors of gquasi-public or private corporations
while rendering actual service for sueh the ceorporations for

pay. Casual employees as defined by 39-71-116 are included
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as employees if they are not otherwise covered by workers' '
coupensation and if an employer has elected to be bound by
the provisions o©of the compensation law for these casual
employments, as provided in 39-71-401(2). Household or
domestic service is excluded.

{b) a recipient of general relief who is performing
work for a county of this state under the provisions of
53-3-303 through 53-3-305 and any juvenile performing work
under authorigation of a district court judge in a
delinquency prevention or rehabilitation program;

{(c) a person receiving on-the-job vocaticnal
rehabilitation training or other on-the-job training under a
state or federal veocational training program, whether or not
under an appointment or contract of hire with an employer as
defined in this chapter and whether or not receiving payment
from a third party. However, this subsection does not apply
to students enrolled in vocational training programs as
outlined above while they are on the premises of a public
school or community college.

(d) students enrclled and in attendance in programs of

vocational-technical education at designated

vocational-technical centers:

te) an airman or other person employed as a volunteer

under 67-2-105; or

{f) a person, other than a juvenile as defined in

WS 259

INTRODUCED BILL
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gubsection (l){b), performing community service for a
nonprofit organization or association or for a federal,
Btate, or local government entity under a court order, or an
order from a hearings officer as a result of a probation or
parole viclation, whether or not wunder appointment or

contract of hire with an employer as defined in thisg chapter

- and whether or not receiving payment from a third party. For

a person covered by the definition in this subsection (E):

{i} compensation benefits must be limited to medical
expenses pursuant to 39-71-704 and an impairment award
pursuant to 39-71-703 that is based upon the minimum wage
established under Title 39, chapter 3, part 4, for a
full-time employee at the Lime of the injury; and

(ii) premiums must be paid by the employer, as defined
in 39-71-117(3), and must be based uponn the minimum wage
established under Title 39, chapter 3, part 4, for the
number of hours of community service required under the
order from the court or hearings officér.

{2} The terms defined in subsection (1) do mot include

a person who is employed by a ski area operator, as that

term is defined in 23-2-732, to work at the ski area and
who:

{(a) is working but not acting in the scope and course

of employment; or

{b) is on the premises at a time other than the
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person's work hours.

t2¥(3) The term “volunteer firefighter” means a
firefighter who is an enrolled and active member of a fire
company organized and funded by a county, a rural fire
district, or a fire service area.

+33{4) (a) If the employer is a partnership or sole
proprietorship, sueh the employer may elect to include as an
employee within the provisions of this chapter any member of
such the partnership or the owner of the sole proprietorship
devaoting Full time to the partnership or proprietorship
business.

{b) In the event of such an election, the employer must
serve upon the employer's insurer written notice naming the
partners or sole proprietor to be covered and stating the
levei of compensation coverage desired by electing the
amount of wages to be reported, subject to the 1limitations
in subsection t3j¢d) {4)(d). A partner or sole proprietor is
not considered an employee within this chapter until such
notice has been given.

{c) A change in elected wages must be in writing and is
effective at the start of the next guarter E£ollowing
notification.

(d) All weekly compensation benefits must be based on
the amount of elected Qaqes. subject to the minimum and

maximum limitations of this subsection. For premium

- -
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ratemaking and for the determination of weekly wage for
weekly compensation benefits, the electing employer may
elect not less than $900 a month and not more than 1 1/2
times fhe average weekly wage as defined in this chapter.

f43(5) The trustees of a rural fire district, a county
governing body providing rural fire protection, or the
county commissioners or trustees for a fire service area may
elect to include as an employee within the provisions of
this chapter any volunteer firefighter. A volunteer
firefighter who receives workers' compensation coverage
under this section may not receive disability benefits under
Title 19, chapter 12.

t5¥(6) An employee, workman, or worker in this state

" whose services are furnished by a person, association,

contractor, firm, or corporation, other than a temporary
service coantractor, to an employer as defined in 39-71-117
is presumed to be under the control and employment of the
employer. This presumption may be rebutted as provided in
39-71-117(3).

t63(7) For purposes of this section, an “employee,
workman, or worker in this state” means:

(a) & resident of Montana who is employed by an
employer and whose employment duties are primarily carried
out or controlled within this state; or

{b}) a nonresident of Montana whose principal employment

a‘s—
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duties are conducted within this state on a regular basis
for an employer.” 7

Seaction 2. Section 39-71-123, MCA, is amended to read:

*39-71-123. Wages defined. {1) “"Wages" means the gross
remuneration paid in money, or in a substitute for money,
for services rendered by an employee. Wages include but are
not limited tos:

{a) commissions, bonuses, and remuneraticon at the
regular hourly rate for overtime work, heolidays, vacations,
and sickness periods;b

{(by board, lodging, rent, or housing if it constitutes
a part of the employee's remuneration and is based on its
actual value; and

{c} payments made to an employee on any basis other
than time worked, including but not limited to piecework, an
incentive plan, or profit-sharing arrangement.

(2) Wages do not include: _

{(a) employee expense reimbursements or allowances for
meals, lodging, travel, subsistence, and other expenses, as
gset forth in department rules;

(b) special rewards for individual invention or
discovery;

{c) tips and other gratuities received by the employee
in excess of those documented to the employer for tax

purposes;
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(d) contributions made by the employer to a group
insurance cor pension plan; or

{e) vacation or sick leave benefits accrued but not
paid.

(3} For compensation benefit purposes, the average
actual earnings for the four pay periods immediately
preceding the injury are the employee's wages, except if:

(a) the term of employment for the game employer is
less than four pay pericds, in which case the employee's
wages are the hourly rate times the number of hours in a
week Eor which the employee was hired to work: or

(b) for good cause shown by the claimant, the use of
the four pay periods does not accurately reflect the
claimant's employment history with the employer, in which
case the insurer may use additional pay periods.

(4) (a) For the purpose of calculating compensation
benefits for an employee working concurrent employments, the
average actual wages must be calculated as provided in
supaaction {3).

(b} The compensation benefits for a covered volunteer

must be based on the average actual wages in his the

volunteer's regular employment, except self-employment as a

80le proprietor or partner who elected not to be covered,
from which he the volunteer is disabled by the injury

incurred.
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{c) The conpénsation benefits for an employee working
at two or more concurrent remunerated employments must be
based on the aggregate of average actual wages of all
employments, except self-employment as a sole proprietor or
partner who elected not to be covered, from which the
employee is disabled by the injury incurred.

{5) The compensation benefits and the payroll, for
premium purposes, for a volunteer firefighter covered
pursuant ta 39-71-118¢4¥y must be based upon a wage of not
less than $900 a month and not more than 1 1/2 times the
average weekly wage as defined in this chapter.*

-Bnd-
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APPROVED BY COMMITTEE
ON LABOR & EMPLOYMENT
RELATIONS

HOUSE BILL WO. 259
INTRODUCED BY SCHWINDEN, ELLIS, WALLIN, HARPER,
B. BROWN, CHRISTIAENS
A BILL FOR AN ACT ENTITLED: “AN ACT CLARIFYING THAT AN

EMPLOYEE OP-A-SKI-ARBA-—OPERATOR INJURED WHILE PARTICIPATING

IN A RECREATIONAL ACTIVITY IS NOT BENTITLED TO WORKERS'

COMPENSATION IP--EiNJURED-AT-FHB-SKE-ARBA-AT-A-PIMB-WHEN-PHR
AMPLOYRRB- 5~ NOT-WORKING-OR-WHEN-YHE - BHPHOY BB- F8-WORRING—-BU?P
F6--NOP-—ACPENG--IN-—PHE-SCOPE-AND-COUREBE-OP-EBMPLOYMENT; AND
AMENDING SECTIONS 39-71-118 AND 39-71-123, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WONTARA:

Section 1. Section 35-71-118, MCA, is amended to read:

"39-71-118. Employee, worker, worksan, and volunteer
Eiretighte:'defined. (1) The terms "employee", "workman®, or
“worker™ mean:

{a) each person in this state, including a contractor
other than an independent contractor, who is in the gmervice
of an employer, as defined by 39-71-117, under any
appointment or contract of hire, expressed or implied, oral
or written, The terma include aliens and minors, whether
lawfully or unlawfully employed, and all of the elected and
appointed, paid public officers and officers and members of

boards of directors of quasi-public or private corporations
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while rendering actual service for sueh the corporations for
pay. Casual employees as defined by 39-71-116 are included
as esmployees if they are not otherwise covered by workers®
compensation and if an employer has elected to be bound by
the provisions of the compensation law for thege casual
employments, as provided in 39-71-401(2). Household or
domestic service ia excluded.

(b) a recipient of general relief who is performing
work for a county of this state under the provisions of
53-3-303 through 53-3-305 and any juvenile performing work
under authorization of a district court judge in a
delinquency prevention or rehabilitation program;

{c) a person

teceiving vocational

on-the-job
rehabilitation training or other on—the-job training under a
astate or federal vocational traihing proqra-.-whether or not
under an appointment or contract of hire with an employer as
defined in this chapter and whether or not receiving payment
from a third party. However, this subsection doea not apply
to students enrolled in vocational training programs as
outlined above while they are on the premises of a public

achool or cq-.unity callaeqge.

{d) students enrolled and in attendance 1n'ptograns of

vocational-technical education at designated

vocational-technical centers;

(e) an airman or other person employed as a volunteer

-2~ HB 259
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under 67-2-105; or

(£} & person, other than a juvenile as defined in
subsection {1)(b), performing community service for a
nonprofit organization or association or for a federal,
astate, or local government entity under a court order, or an
order from a hearings officer as a result of a probation or
parole vioclation, whether or not under appointment or
contract of hire with an employer as defined in this chapter
and whether or not receiving payment from a third party. Por
a person covered by the definition in this subsection.(f):

(1) compensation benefits must be limited to wedical
expsnses pursuant to 39-71-704 and an impairment award
pursuant to 39-71-703 that is based upon the =minimum wage
establigshed under %Title 39, chapter 3, part 4, for a
full-time employee at the time of the injury:; and

{ii) premiums muat be paid by the employer, as defined
in 39-71-117{3), and must be based upon the minimum wage
established under Title 39, chapter 3, part 4, for the
number of hours of community sgervice regquired under the
order from the court or hearings officer.

{2) The terms defined in subsection (1) do not include

a person who is empioyed-by-a-ski-area-epersatory—as—that
rerm—is-defined-in—23-2-7327-to-work-at——the--ski——area--and

whor

ta)--is—-working-—but-not-acting-in-the-ascope-and-course

-3- HB 259
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of -empioyment:-or

by-—is-on——the--

eninen-—at--a--time——other--than—-the

personis-work-hours:

{A) PARTICIPATING IN RECREATIONAL ACTIVITY AND WHO AT

THE TIME IS RELIEVED OF AND IS HOT PERFORMING PRESCRIBED

DUTIES, REGARDLESS OF WHETHER THE PERSON IS USING, BY

DISCOUNT OR OTHERWISE, A PASS, TICKET, PERMIT, DEVICE, OR
OTHER EMOLUMEWT OF EMPLOYMENT; OR

(B) PERPORMING VOLUNTARY SERVICE AT A RECREATIOMAL

FACILITY AND WHO RECEIVES NO COMPENSATION POR THOSE SERVICES

OTHER THAN MEALS, LODGING, OR THE USE OF THE RECREATIOMAL
FACILITIES.

t23{3) The term “volunteer firefighter® wmeans a
Eirefighter who is an enrolled and active member of a fire
company organized and funded by a county, a rural Ffire
district, or a fire service area.

+3)(4) (a) If the employer is a partnership or sole
proprietorship, sueh the employer may elect to include as an
employee within the provisions of this chapter any member of
such the partnership or the owner of the sole proprietorship
devoting full time to the partnership or proprietorship
business.

(b) In the event of such an election, the employer must
serve upon the employer's insurer written notice naming the

partners or sole proprietor to be covered and stating the

~4= HB 259
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level of compensation coverage desired by electing the
amount of wages to be reported, subject to the li-itationé
in subsection ¢3j3t{d}y (4)(d). A partner or sole proprietor is
not considered an employee within this chapter until such
notiée has been given.

{c}) A change in elected wages must be in writing and is
effective at the start of the next guarter following
notification.

{4) All veekly compensation benefits must be based on
the amount of elected wages, Subject to the minimum and
maximum limitatjons of this subsection. For premium
ratemaking and for the determination of weekly wage for
weekly compensation benefits, the electing employer may
elect not less than $900 a month and not more than 1 1/2
times the average weekly wage as defined in this chapter.

t43{5) The trustees of a rural fire district, a county
governing body providing rural fire protection, or the
county commigsioners or trustees for a fire service area may
elect to include aa an employee within the provisions of
this chapter any volunteer firefighter. A volunteer
firefighter who receives workers' cospensation coverage
under this section say not receive disability benefits under
Title 19, chapter 12.

+53{6) An employee, workman, or worker in this state

whose services are furnished by a person, assoclation,

-5~ HB 259
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contractor, firm, or corporation, other than a teaporary
service contractor, to an employer as defined in 39-71-117
is presumed to be under the control and employment of the
employer. This presumption may be rebutted as provided in
39-71-117(3).

t69(7) Por purposes of this asection, an “employee,
workaan, or worker in this state” means:

(ay a fesident of Montana who iB employed by an
employer and whose employment duties are primarily carried
out or controlled within this state; or

(b) a nonresident of Montana whose principal employsent
duties are conducted within this state on a regular basis
for an employer.”

Section 2. section 39-71-123, NCA, is amended to read:

®39-71-123. Wages defined. (1) "Wages"™ means the gross
remuneration paid in money, or in a pgubstitute for money,
for services rendered by an employee. Wages include but are
not limited to:

(a) commigsions, bonuses, and remuneration at the
regular hourly rate for overtime work, holidays, vacations,
and sickness periods;

(b) board, lodging, rent, or housing if it constitutes
a part of the é-ployee‘s remuneration and is based on its

actual value; and

{c) payments made to an employee on any basis other

-6~ HB 259
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than time worked, including but not limited to piecework, an
incentive plan, or profit-sharing arrangement.

(2) Wages do not include:

{a) employee expense reimbursements or allowances for
meals, lodging, travel, subsistence, and other expenses, as
set forth in department rules;

(b} special rewards for individual invention or
discovery;

{c} tips and cther gratuities received by the employee
in excess of those documented to the employer for tax
purpcses;

{d) contributions made by the employer to a group
insurance or pension plan; or .

(e) vacation or sgick leave Dbenefits accrued but not
paiad.

{3) Por compensation benefit purposes, the average
actual earnings for the four pay periods immediately
preceding the injury are the employee's wages, except if:

(a) the term of employment for the same employer is
less than four pay periods, in which case the emplayee's
wages are the hourly rate times the number of hours in a
week for which the employee was hired to work; or

{b} for good cause shown by the claimant, the use of
the four pay periods does not accurately reflect the

claimant's employment history with the employer, in which
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cage the insurer may use additional pay periods.

(4) (a) For the purpose af calculating compensation
benefits for an employee working concurrent employments, the
average actual wages must be calculated as provided in
subsection (3).

(b) The compensation benefits for a covered volunteer
must be based on the average actual wages in his the
velunteer's regular employment, except self-employment as a
sole proprietor or partner who elected not to be covered,

from which he the volunteer is disabled by the injury

incurred,

(c) The compensation benefits for an employee working
at two or more concurrent remunerated employments must be
based on the aggregate of average actual wages of all
employments, except self-employment as a sole proprietor or
partner who elected not to be covered, from which the
employee is disabled by the injury incurred,

(5) The compensation benefits and the payroll, for
premium purposes, for a wvolunteer firefighter covered
pursuant to 35-71-118t¢4} must be based upon a wage of not
less than §900 a month and not more than 1 1/2 times the
average weekly wage as defined in this chapter.”

~End-

-8- HB 259



53rd Legislature

(- - - T LY T R

[T T
W W =~ o

14
15
16
17
18
19
20
21
22
23
24

25

HB 0259/02

HOUSE BILL NO. 259
INTRODUCED BY SCHWINDEN, ELLIS, WALLIN, HARPER,
B. BROWN, CHRISTIAENS
A BILL POR AN ACT ENTITLED: "AN ACT CLARIFYING THAT AN
EMPLOYEE ©OP-A-GHEI-ARBA-OPBRATOR INJURED WHILE PARTICIPATING

IN A RECREATIONAL ACTIVITY IS  NOT ENTITLED TO WORKERS'

COMPENSATION IP--¥NJURED-AT-PHB-SKXI-ARBA-AT-A-PEMA-WHEN-PHB
BMPLOY BE-10-NOZ-WORKENG -OR -WHEN-PHE-BMPLOY¥ BR- 28-WORNENG - - BUT
18--NOP--ACTING--FN--2HB-5CO6PE-AND-COUROB-OP-BMPHOYMENT : ANRD
AMENDING SECTIONS 39-71-118 AND 39-71-123, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 39-71-118, MCA, is amended to read:

“39-71-118. Employee, worker, workman, and volunteer
firefighter defined. (1) The terms “employee”, "workman®™, or
"worker"™ mean:

{a) each petsﬁn in this state, including a contractor
other than an independent contractor, who is in the service
of an employer, as defined by 39-71-117, under any
appointment or contract of hire, expressed or implied, oral
or written. The terms include aliens and minors, whether
lawfully or unlawfully employed, and all of the elected and
appointed paid public officers and officers and wembers of

boards of directors of guasi-public ot private corporationa
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while rendering actual service for such the corporations for
pay. Casual employees as defined by 39-71-116 are included
as employees if they are not otherwise covered by workers'®
compengsation and if an employer has elected to be bound by
the provisions of the compensation law for these casual
esployments, as provided in 39-71-401{2). Household or
domestic service is excluded.

(b} a recipient of general relief whe is performing
work for a county of this state under the provisiona of
53-3-303 through 53-3-305 and any juvenile performing work
under authorization of a district court judge in a
delinquency prevention or rehabilitation program;

(c) a person on-the-job vocaiional

receiving
rehabilitation training or other on-the-job training under a
state or federal vocational training program, whether or not
under an appointment or contract of hire with an emplovyer as
defined in this chapter and whether or not receiving payment
from a third party. However, this subsection does not apply
to students enrolled in vocational training programs as
outlined above while they are on the premises of a public
8chool or community college.

(d) students enrolled and in attendance in programs of

vocational-technical education at designated

vocational-technical centers;

(e) an airman or other pergon employed as a volunteer

-2- HB 259
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under 67-2-105; or

{£) & person, other than a juvenile as defined in
subsection (1}(b), performing community sgervice for a
nonprofit organization or association or for a federal,
sta;e, or local government entity under a court order, or an
order from a hearings officer as a result of a probation or
parole violation, whether or not under appointment or
contract of hire with an employer as defined in this chapter
and whether or not receivinq payment from a third party. For
a person cov;red by the definition in this subaection (f):

(i} compensation benefits must be limited to medical
expenses pursuvant to 39-71-704 and an impairment award
pursuant to 39-71-703 that is based upon the minimum wage
established under Title 39, chapter 3, part 4, for a
full-time employee at the time of the injury; and

(ii) premiums must be paid by the employer, as defined
in 39-71-117{3)., and must be based upon the mrinimum wage
established under Title 39, chapter 3, part 4, for the
nuaber of hours of community service required under the
order from the court or hearings officer.

{23 The terms defined in subsection (1) do not include

a_ person who is empleoyed-by-a-ski-area-operatory-as—that

term-in-defined-in-23-2-732y-Fo-wark-at--the--ski-—area—-and

whet

ta3y--in--working--but-not-acting-in-the-scope-and-course

-3- HB 259
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of- E1-) nty-or

tbj——in-on—-Ehe—-;renises——ae-—n——ti-e*-ether—-than-—the

persenia-work—honrs:

{A) PARTICIPATING IN RECREATIONAL ACTIVITY AND WHO AT

THE TIME IS RELIEVED OF AND IS NOT PERFORMING PRESCRIBED

DUTIES, REGARDLESS OF WHETHER THE PERSON IS USING, BY

DISCOUNT OR OTHERWISE, A PASS, TICKET, PERMIT, DEVICE, OR
O?BER EMOLUMENT OF EMPLOYMENT; OR

{B) PERFORMING VOLUNTARY SERVICE AT a RECREATIONAL

FACILITY AND WHO RECEIVES NO COMPENSATION FOR THOSE SERVICES
OTHER THAN MEALS, LODGING, OR THE USE OF THE RECREATIONAL

PACILITIES.

t23(3) The term “"volunteer firefighter® means a
firefighter who is an enrolled and active meaber of a fire
company organized and funded by a county, a rural fire
district, or a fire service area.

t34(4}) (a) If the employer is a partnership or sole
proprietorship, aueh the employer may elect to include as an
employee within the provisions of thig chapter any member cof
such the partnership or the owner of the sale proprietorship
devoting full time to the partnership or proprietorship
businesas.

{b) In the event of sueh an election, the employer must
serve upon the eqployer's insurer writter notice naming the

partners or sole proprietor to be covered and stating the
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level of compensation coverage desired by electing the
amount of wages to be reported, subject tc the limitations

in sﬁbaection +3%tdy (4)(d). A partner or sole proprietor is

not considered an employee within this chapter until saeh -

notice has been given.

{c) A change in elected wages must be in writing and is
effective at the start of the next guarter following
notification.

(d) All weekly compensation benefits must be based on
the amount of elected wages, subject to the minimum and
maximum limitations of this subsection. For premium
ratemaking and for the determination of weekly wage for
weekly compensation benefits, the electing employer may
elect not 1less than $900 a month and not more than 1 1/2
times the average weekly wage as defined in this chapter.

t43(5) The trustees of a rural fire district, a county
governing body providing rural fire protection, or the
county commissioners or trustees for a fire aervice area may
elect to include aa an employee within the provisions of
this chapter any volunteer firefighter. A volunteer
firefighter who receives workers' compensation coverage
under this section may not receive disability benefits under
Title 19, chapter 12.

+5¥{6} An employee, workman, or worker in this state

whose Bservices are furnished by a person, association,

-5~ HB 259
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contractor, firm, or corporation, other than a temporary
service contractor, to an eqployer as defined in 39-71-117
is presumed to be under the control and employment of the
employer. This presumption may be rebutted as provided in
39-71-117(3). -

+6¥{7) For purposes of this section, an “employee,
workman, or worker in this state® means:

(a) a resident of Montana who 1is employed by an
employer and whose employment duties are primarily carried
out or controlled within this state: or

{(b) a nonresident of Montana whose principal employment
duties are conducted within this state on a regular basis
for an employer.”

Section 2. section 39-71-123, MCA, is amended to read:

=39-71-123. Mages defined. (1) "Wages" means the gross
remuneration paid in money, or in a substitute for money,
for services rendered by an employee. Wages include but are
not limited to:

(a) commissions, bonuses, and remuneration at the
regular hourly rate for overtime work, holidays, vacations,
and sickness pericds;

{b) board, lodging, rent, or housing if it constitutes
a part of the employee’s remuneration and is based on its
actual value; and

(c} payments made to an employee on any basis other

-6- HB 259
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than time worked, including but not limited to piecework, an
incentive plan, or profit-sharing arrangement.

(2) Wagee do not include:

(a) employee expense reimbursements or allowances for
meals, lodging, travel, subsistence, and other expenses, as
set forth in department rules;

(b} s=special rewards for individual invention or
discovery;

(c) tips and other gratuitieu received by the employee
in excess of those documented to the employer for tax
purposes;

{d) contributions made by the employer ta a group
insurance or pension plan; or

{e} vacation or sick leave benefits accrued but not

paiad.

{3) For compensation benefit purposes, the average-

actual earnings for the four pay pericds immediately
preceding the injury are the employee's wages, except if:

{a) the term of employment for the same employer is
less than four pay periods, in which case the employee's
wages are the hourly rate times the number of hours in a
week for which the employee was hired to work; or

{b} for good cause shown by the claimant, the use of
the four pay periodi does not accurately reflect the

claimant's eaployment history with the employer, in which
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Case the ingurer may use additional pay periods.

(4} (a) Por the purpose of calculating compensation
benefits for an eiployee working concurrent employments, the
average actual wages must be calculated as provided in
submsection (3).

(b) The compensation benefits for a covered volunteer
must be based on the average actual wages in hia the
volunteer's regular employment, except self-employment as a
sole proprietor or partner who elected not to be covered,

from which he the volunteer is disabled by the injury

incurred.

(¢) The compensation benefits for an employee working
at two or more concurtent remunerated employments must be
based on the aggregate of average actual wages of all
employments, exceﬁt self-employment as a sole proprietor or
partner who elected not to be covered, from which the
employee is disabled by the injury incurred.

{53) The compensation benefits and the payroll, for
premium purposes, for 'a - volunteer firefighter covered
pursuant to 39-71-118¢4} must be based upon a wage of not
less than $900 a month and not more than 1 1/2 times the
average weekly wage as defined in this chapter.”

~End-

~8- HB 259
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HOUSE BILL NO. 259
INTRODUCED BY SCHWINDEN, ELLIS, WALLIN, HARPER,

B. BROWN, CHRISTIAENS
A BILL FOR AN ACT ENTITLED: “AN ACT CLARIFYING THAT AN
EMPLOYEE OP-A-SKI-ARBA-OPERATOR INJURED WHILE PARTICIPATING

IN A RECREATIONAL ACTIVITY 18 WNOT ENTITLED TO WORKERS'

COMPENSATION IP--¥NJURED-AY-THE-ONRI-ARBA-AT-A-TIMNB-WHEN-THR
BMPLOY BB-18-NOP-WORN ING-OR-WHEN-PHE- BMPLOY BB 1 0-WORKENG - -BUT
28--NOP-—-ALTEING - - IN-—THE-GCOPE-AND-COUROB-OP -BMPLOYMEN®: AND
AMENDING SECTIONS 39-71-118 AND 39-71-123, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NONTANA:

Saction 1. Section 39-71-118, MCA, is amended to read:

*"39-71-118. Employee, worher, workman, and volunteer
firefighter defined. (1) The terma "employee”, "workman®”, or
"worker" mean:

(a) each person 1in this state, including a contractor
other than an independent contractor, who is in the service
of an employer, as defined by 239-71-117, wunder any
appointment or contract of hire, expressed or implied, oral
or written. The terms include aliens and minors, wvhether
lawfully or unlawfully employed, and all of the elected and
appointed paid public officers and officers and meambers of

boards of directors of quasi-public or private corporations
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while rendering actual service for sueh the corporations For
pay. Casual employess as defined by 39-71-116 are included
as employees if they are not otherwise covered by workers'
compensation and if an employer has elected to be bound by
the provisions of the compensation law for these casual
employments, as provided in 39-71-401(2). Household or
domestic service is excluded.

(b} a recipient of general relief who is performing
work for a county of this state under the provisions of
53-3-303 through 53-3-305 and any juvenile performing work
under authorization of a district court judge in a
delinquency prevention or rehabilitation program;

{c) a person receiving on-the-job vocational
rehabilitation training or other on-the-job training under a
state or federal vocational training program, whether or not
under an appointment or contract of hire with an employer as
defined in this chapter and whether or not receiving payment
from a third party. However, this subsection does not apply
to students enrolled in vocational training programs as
outlined above while they are on the premises of a public
school or community college.

{d) students enrolled and in attendance in programs of

vocational-technical education at designated

vocational-technical centers:

(e) an airman or other person employed as a volunteer

-2- HB 259
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under 67-2-105; or

{f}) a person, other than a juvenile as defined in
subsection {1)(b), performing community service for a
nonprofit organization or association or for a federal,
state, or local government entity under a court order, or an
order from a hearings officer as a result of a probationio:
parole violation, whether or not under appointment or
contract of hire with an employer as defined in this chapter
and whether or not receiving payment from a third party. For
a person covered by the definition in this subsection (f):

{i) compensation benefits must be 1limited tec medical
expenses pursuant to 39-71-704 and an impairwment award
pursuant to 39-71-703 that is based upon the minimum wage
established under Title 39, chapter 3, part 4, for a
full-time employee at the time of the injury; and

(ii) premiums must be paid by the employer, as defined
in 39-71-117(3), and must be based upon the minimum wage
established under Titie 39, chapter 3, part 4, for the
number of houre of community Bservice required under the
order from the court or hearings officer.

{2} The terms defined in subsection (1) do not include

a person who is emspleyed-by-a-ski-area-operatory-as—-that

term-ip-defined-in—23-2-732y-to-werk-at—-the--ski——area--and

whoz

tay--in--working—-but-not-acting-in-the-scope-and-course
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of-empicoymenti-or
fb}--iu-on—-the-—pre-isea-—at-*a--ti-e-—uther-—than--the

personis-wark-hours:

{A) PARTICIPATING 1IN RECREATIONAL ACTIVITY AND WHO AT

THE TIME IS RELTEVED OF AND IS NOT PERFORMING PRESCRIBED

DUTIES, REGARDLESS OF WHETHER THE PERSON 1S USING, BY

DISCOUNT OR OTHERWISE, A PASS, TICKET, PERMIT, DEVICE, OR

OTHER EMOLUMENT OF EMPLOYMENT; OR

{B) PERFORMING VOLUNTARY SERVICE AT A RECREATIONAL

FACILITY AND WHO RECEIVES NO COMPENSATION FOR THOSE SERVICES

OTHER THAN MEALS, LODGING, OR THE USE OF THE RECREATIONAL
PACILITIES.

t2¥{3) The term *volunteer firefighter” means a
firefighter who is an enralled and active member of a fire
company organited and funded by a county, a rural fire
district, or a Fire service area.

t3¥{4) (a) If the employer is a partnership or sole
proprietorship, sueh the employer may elect to include as an
employee within the provisions of this chapter any member of
sueh the partnership or the owner of the sole proprietorship
devoting full time ta the partnership or proprietorship
business.

{b) 1In the event of mueh an election, the employer must
serve upon the employer's insurer written notice naming the

partners or sole proprietor to be covered and stating the

-4- HB 259
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level of compensation coverage desited by electing the
amount of wages to be reported, subject to the limitations
in subsection +3y¢td} (4)(d). A partner or sole proprietor is
not considered an eaployee within this chapter until such
notice has been given.

{c) A change in elected wages must be in writing and is
effective at the start of the next gquarter following
notification.

(d) All weekly compensation benefits must be baged on
the amount of elected wages, subject to the minimum and
marimum limitations of this subsection. Por premium
ratemaking and for the determination of weekly wage for
weekly compensation benefits, the electing employer may
elect not 1less than $900 a month and not more than 1 1/2
times the average weekly wage as defined in this chapter.

t43(5) The trustees of a rural fire district, a county
governing body providing rural fire protection, or the
county commissioners or trustees for a fire service area may
elect to include as an employee within the provisions of
this chapter any volunteer firefighter. A volunteer
firefighter who receives workers' compensation coverage
under this section may not receive disability benefits under
Title 19, chapter 12.

+54{6) An employee, workman, or worker in this natate

whose sgervices are furnished by a person, association,
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contractor, firm, or corporation, other than a temporary
service contractor, to an esployer as defined in 39-71-117
is presumed to be under the control and employment of the
employer. This presumption may be rebutted as provided in
39-71~117(3).

t6¥(7) For purposes of this asection, an “employee,
workman, or worker in this state® means:

{a) a reasident of Montana who is employed by an
employer and whose employment duties are primarily carried
out or controlled within this state: or

(b) a nonresident of Montana whose principal employment
duties are conducted within this state on a regular basis
for an employer,."

Section 2. Section 39-71-123, MCA, is amended to read:

®39-71-123. Wages defined. (1) "Wages" means the gross
remuneration paid in money, or in a pubstitute Ffor money,
for services rendered by an employee. Wages include but are
not limited to:

(a) commissions, bonuses, and remuneration at the
regular hourly rate for overtime work, holidays, vacations,
and sickness periods;

{b) board, lodging, rent, or housing if it constitutes
a part of the employee's remuneration and is based on its
actual value; and

(c) payments made to an employee on any basis other

-6~ HB 259
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than time worked, including but not limited to piecework, an
jincentive plan, or profit-sharing arrangement.

{2) Wages do not include:

(a) employee expense reimbursements or allowances for
meals, lodging, travel, subsistence, and cther expenses, as
set forth in department rules;

(b) special rewards for individual invention or
discovery;

{c} tips and other gratuities received by the employee
in excess of those documented to the employer for tax
purposaes;

{d) contributions made by the employer tc a group
insurance or pension plan; or

(e) wvacation or sick leave benefits accrued but not
paid.

{3) Por compensation benefit purposes, the average
actual earnings for the four pay periods immediately
preceding the injury are the employee's wages, except if:

{(a) the term of employment for the same employer is
less than four pay periods, in which case the employee's
wages are the hourly rate times the number of hours in a
veek for which the employee was hired to work; or

{b) for good cause shown hy the clalmant, the use of
the four pay periods does not accurately reflect the

claimant's employment history with the employer, in which
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case the insurer may use additional pay periods.

(4) (a) Por the purpose of calculating compensation
benefits for an employee working concurrent esployments, the
average actual wages msust be calculated as provided in
subsection (3).

{b) The compensation benefits for a covered volunteer
must be based on the average actual wages in his the
volunteer's regular employment, except self-employment as a
sole proprietor or partner who elected not to be covered,
from which he the volunteer is disabled by the injury
incurred.

(c) The compensation benefits for an employee working
at two or more concurrent remunerated eaployments must be
based on the aggregate of average actual wages of all
employments, except self-employment as a scle proprietor or
partner who elected not to be covered, from which the
employee is disabled by the injury incurred.

{5) The compensation benefits and the payroll, for
premium purposes, for a volunteer firefighter covered
pursuant to 39-71-118¢4) sust be based upon a wage of not
less than §900 a wmonth and not more than 1 1/2 times the
Average weekly wage as defined in this chapter.”

-End-—
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