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_HQM_ BILL N0, ASS

INTRODUCED BY , highian.

BY REQUEST OF THE DEPARTMENT OF CORRECTIONS

AND HUMAN SERVICES

A BILL FOR AN ACT ENTITLED: "“AN ACT REVISING THE CRITERIA
APPLICABLE T0 THE CONDITIONAL RELEASE OR DISCHARGE OF A
PERSON WHO HAS RELIED UPON THE DEFENSE OF MENTAL DISEASE OR
DEFECT; PROVIDING FOR A DIAGNOSIS OF SERIQUSLY
DEVELOPMENTALLY DISABLED IN EXAMINATION REPORTS; 'REVISING
THE HEARING PROCEDURE; AMENDING SECTIONS 46-14-206,
46-14-301, 46-14-302, 46-14-303, 46-14-304, AND 46-14-312,

MCA; AND PRQVIDING AN IMMEDIATE EFFECTIVE DATE."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. sSection 46-14-206, MCA, is amended to read:

"46-14-206. Report of examination. (1) A report of the
examination may must include the following:

(a) a description of the nature of the examination;

{(b) a diagnosis of the mental condition of the
defendant, including an opinion as to whether the defendant
is seriously mentally ill, as defined in 63-21-102, or is

seriously developmentally disabled, as defined in 53-20-102;

{c) if the defendant suffers from a mental disease or

defect, an opinicn as to the defendant's capacity to
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understand the proceedings against the defendant and to
assist in the defendant's own defense;

(d) when directed by the court, an opinion as to the
capacity of the defendant to have a partibular state of mind
that is an element of the offense charged; and

(e) when directed by the court, an copinion as to the
capacity of the defendant, because of a mental disease or

defect, to appreciate the criminality of the defendant's

‘behavicr or to conform the defendant's behavior to the

requirement of the law.

{2) 1f the examination cannot be conducted by reason of
the unwillingness of the defendant to participate in the
examination, the report must state that fact and must
include, if possible, an opinion as to whether the
unwillingness of the defendant was the result of mental

disease or defect.”

Section 2. Ssection 46-14-301, MCA, is amended to read:

“"46-14-301. Commitment upon finding of not guilty by
reason of 1lack of mental state -- hearing to determine
release or discharge. (1) When a defendant is found not
guilty for the reason that due to a mental disease or defect
the defendant could not have a particular state of mind that
is an essential element of the offense charged, the court
shall order a predisposition investigation 1in accordance

with 46-18-112 and 46-18-1131, which must include an

“2- WS 8%
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investigation of the present mental condition of the
defendant. If the trial was by jury., the court shall hold a
hearing to determine the appropriate disposition of the
defendant. If the trial was by the court, the court may hold
a hearing to obtain any additional testimony it considers
necessary to determine the appropriate disposition of the
defendant. In either case, the testimony and evidence
presented at the trial must be considered by the court in
making its determination.
tRy--Phe-ecourtr-upon-£finding—-that-the-defendant—-may-—not
be--discharged--or—-released-withcut—danger-to-othersy-shaii
order—--the--defendant--committed--to--the—~custady-——-of-——the
superintendent-of-the-Montana-state-hospitai-to-be—piraced-in
an—appropriate-institution-for-custodys-care;-and-treatments

{2) The court shall evaluate the nature of the offense

with which the defendant was charged. If the offense:

{a) involved a substantial risk of asericus bodily

injury or death, actual bodily injury, or substantial

property damage, the court may find that the defendant

suffers from a wmental diseage or defect that renders the

defendant a danger to the defendant or others. If the court

finds that the defendant presents a danger to the defendant

or others, the defendant may be committed to the custody of

the director of the department of corrections _and human

services to be placed in an appropriate mental health
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facility for custody, care, and treatment. However, if the

court finds that the defendant is seriocusly developmentally

disabled, as defined in 53-20-102, the prosecutor shall

petition the court in the manner provided in Title 53,

chapter 29.

(b) charged did not involve a ‘substantial risk of

serious bodily injury or death, actual bedily injury, or

substantial property damage, the court shall release the

defendant. The prosecutor may petition the court in the

manner provided in Title 53, chapter 20 or 21.

{3) A person committed to the custody of the

superintendent director of the department of corrections and

human services shait must have a hearing within 180 days of

confinement to determine the person's present mental
condition and whether the person may must be discharged or

released without-danger—te-others or whether the commitment

may be extended because the person continues to suffer from

a mental disease or defect that renders the person a danger

to the person or others. The hearing must be conducted by

the eeure-~thae-—oraefed——the—-ce-uibnent—uniesa—that-ﬁocrt
transfers-jurisdiceion-to-the-third-judiciat district court

in the district in which the person has been placed. The

court shall cause notice of the hearing to be served upon
the person, the person’s counsel, and the prosecutor, and

the court that originally ordered the commitment, The

-4-
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hearing is a civil proceeding, and the burden is upon the

defendant department of corrections and human services to

prove by a--preponderance--of-—the clear and convincing

evidence that the defendant person may not be safely

released because the person continves to suffer from a

mental disease or defect that causes the person to present a

substantial risk of serious bodily injury or death to the

person or others, of an_imminent threat of physical injury

to the person or otherg, or of substantial property damage.

(4) According to the determination of the court upon
the hearing, the defendant person must be discharged or
released on conditions the court determines to be necessary

or must be committed to the custody of the superintendent-of

the-Montana-state-hospitat director of the department of

corrections and human services to be placed in an

appropriate institution mental health facility for custody,

care, and treatment,

(5) A professional person_ shall review the status of

the person each year. At the time of the annual review, the

director of the department of corrections and human services

or the person or the representative of the person may

petition for discharge or release of the person. Upon

request for a hearing, a hearing must be held pursuant to

the provisions of subsection {3j)."

Section 3. section 46-14-302, MCA, is amended to read:

_5-
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"46—-14-302. Ppischarge ox release upon wmotion of
superintendent director. (1) If the superintendent—of-the

Montana--atate-—hospital director of the department of

corrections and bhuman services believes that a person

committed to0 the superintendent!s director's custody under
46-14-301 may be discharged or released on condition without

danger to the person or others because the person no longer

suffers from a mental disease or defect that causes the

pergson to present a substantial risk of serious bodily

injury or death to Lthe person or others, of an imminent

threat of physical injury to the person aor others, or of

substantial property damage, the superintendent director

shall make application for the discharge or release of the
person in a report to the district court by-which-the-person

was--committed in the district in which the person has been

placed and shall send a copy of the application and report
to the prosecutor of the county from which the defendant

person was committed and to the court that originally

committed the person,

{2) The c¢county attorney and the judge who originally

committed the person may transmit to the court statements of

their reasons for reguesting or granting the original

commitment and shall transmit the statements within 7 days

if reguested to do so by the presiding court. The county

attorney and the judge who originally committed the person

-6-
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must bhe given the opportunity to request a hearing on the

regquested release of the person and to appear at the

hearing.
{3) Either the director of the department of

corrections and human services or the person may also make

application to the court for discharge or release as part of

the person's annual treatment review.

t24(4) The court shall then appoint at least twe

persons one person who are is either a gqualified
psyehiatrists psychiatrist or licensed clinical

psycholegists psychclogist to examine the person and to
:ebort their-opinion as to the perscn's mental condition
within 60 days or a longer period that the court determines
to be necessary for the purpose. To facilitate the
examinations and the proceedings on the examinations, the
court may have the person confined in any institution mental

health Facility located near the place where the court sits

that may be designated by the superintendent-of-the—-Montana

state-hospita: director of the department of correctiona and

human services as suitable for the temporary detention of

trresponsible persons puffering from mental disease or

defect.

(5) The committed person or the person‘'s attorney may

secure a professional person of the committed person's

choice to examine the committed person and to testify at the
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hearing. If the person wishing to secure the testimony of a

professional person_is unable to do so because of financial

reasons, the court shall appoint an additional professional

person to perform the examination. Whenever possible, the

court shall allow the committed person or the person's

attorney a reascnable choice of an available professional

person qualified to perform the requested examination, The

professional person must be compensated by the department of

corrections and human services.

t31({6) If the court is satisfied by the report filed
under subsection (1) and the testimcny of the reporting
psychiatrist or licensed clinical psychologist that the

committed person may be discharged or released on condition

7wéthout-éanger—to—bhe-peraon—er-othera because the person no

longer suffers from a mental disease or defect that causes

the person to present a sﬁbstantial rigk of serious bodily

injury or death to the person or othera, of an imminent

threat of physical injury to the person or others, or of

substantial property damage, the court shall order the

person’'s discharge or release on conditions that the court
determines to be necessary,

€43(7) 1If the court is not patisfied, it shall promptly
order a hearing to determine whether the person may safely

be discharged or released on the grounds that the person no

longer suffers from a mental disease or defect that causes




O @B =N e m e W N

b
- ©

=
N

13
14
15
16
17
i
19
20
21
22
23
24

25

LC 0381/01

the person_ to present a substantial risk of gerious bodily

injury or death to the person or atherg, of an imminent

threat of phisical injury to the person or others, or of

substantial property damage. A hearing is considered a civil

proceeding, and the burden is upon the ecommiteed--person
atate to prove by a--preponderance—-of-—the clear and
convincing evidence that the person may not be safely be

discharged or released because the person continues ta

suffer from a mental disease or defect that causes the

person to present a substantial risk of serious bodily

injury or death to the person or others, of an imminent

threat of physical injury to the person or others, or of

gubstantial property damage. According to the determination

of the court upon the hearing, the committed perscn must

then be discharged or released on conditions that the courtr

determines to be necessary or must be recommitted to the
custody of the superintendent-of—the-Hentana-state——heapitni

director of the department of corrections and human

services, subject to discharge or release only in accordance
with the procedures provided in this aection and 46-14-303.%
Section #. Section 46-14-303, MCA, is amended to read:
»46-14-303. Application for discharge or release by
committed person. A committed person may make application
for discharge or release te in the district court by-—-whieh

the--persen—-was--committed; in_ Lthe district in which the
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person has been placed, and the procedure to be followed

upon the application is the same as that preacribed in
46-14-302 in the case of an application by the

superintendent-ef-the-Montana-state-hospitat director of the

department of corrections and human services. However, an

application by a committed person need not be considered
until the person has been confined for a period of not less
than 6 wmonths from the date of the order of commitwment, and
if the determination of the court is adverse tc the
application, the person may not be permitted to file a
further application until 1 year has elapsed from the date
of any preceding hearing on an application for the person's
release or discharge.”™
Saction 5. section 46-14-304, MCA, is amended to read:

“46-14-304. Reconmitment--—afeer Revocation of

conditional release., (1) ¥f-—within--5--years——-after-—-the

eenditionai--reiease——of-—-a-—committed--person The court may

order revocation of a person's conditional release if the

court determines after hearing evidence that:

{a} the conditions of release have not been fulfilled;
and

{b) that-for-the-safety-of-the-person-or-for—-the-safety
of--others-—-the--personts--conditionat--retease--shouid---be

revokedy based on the violations of the conditions and the

perscn's past mental health higstory, there is a substantial

=10~
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likelihood that the person continues to suffer from a mental

disease or defect that causes the person to present a

subgtantial risk of serious bodily inijury or death to the

person__or others, of an imminent threat of physical injury

to the person or others, or of substantial property damage.

(2) The court may retain jurisdiction to revoke a

conditional release for no longer than 5 years.

{3) If the court finds that the conditional release

should be revoked, the court shall immediately order the

person to be recommitted to the custody of the

superintendent-of-the-Montana-state—hospitat director of the

department of corrections and human services, subject to

discharge or release only in accordance with the procedures

provided in 46-14-302 and 46-14-303."

Section 6. section 46-14-312, MCA, is amended to read:

“46-14-312, Sentence to be imposed. (1) If the court
finds that the defendant at tﬁe time of the commission of
the offense of which the defendant was convicted did not
suffer from a mental disease or defect as described in
46-14~311, the court shall sentence the defendant as
provided in Title 46, chapter 18.

{2) If the court finds that the defendant at the time
of the commission of the offense suffered from a mental
disease or defect as described in 46-14-311, any mandatory

minimum ‘sentence prescribed by law for the offense need not

-11-
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apply and the court shall sentence the defendant to be
committed to the custody of the director of the department
of corrections and human services to be placed in an
appropriate institution for custody, care, and treatment for
a definite pericd of time not to exceed the maximum term of
imprisonment that could be imposed under subsection (1). The
authority of the court with regard to sentencing is the same
as authorized in Title 46, chapter 18, if the treatment of
the individual and the protection of the public are provided
for.

(3) Either the director or a defendant whose sentence
has been impcesed under subsection (2) may petition the
sentencing court for review of the sentence if the
professional person certifies that:

(a) the defendant no longer suffers from a wmental
dipease or defect; ’

(b) tﬁe defendant’s mental disease or defect no longer

renders him the defendant unable to appreciate the

criminality of hés the defendant‘'s conduct or to conform his

the defendant‘'s canduct to the requirements of law; eor

{c} the defendant suffers from a mental disease or

defect but is not a danger to the defendant or others; or

tey{d) the defendant suffers from a mental disease or
defect that makes him the defendant a danger to himseif the

defendant or others, but either:

-12-"
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{i) there is no treatment available for his the mental

disease or defect;

. {ii) or-he the defendant refuses to cooperate with

treatment; or

{iii) the defendant will no longer benefit from active

inpatient treatment for the mental disease or defect.

(4) The sentencing court may make any order not
inconsistent with its original sentencing authority except
that the length of confinement or supervision must be equal
to that of the original sentence. The professional person

shall review the defendant's status sach year.™

NEW SECTION, Section 7. Effective date. [This act] is
effective on passage and approval.

~-Bnd-

-13-



STATE OF MONTAMA - FISCAL NOTE
Form BD-1S

In compliance with a written request, there is hereby submitted a Fiscal Note for HB025S5, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION: An act revising the criteria applicable to the conditional release or discharge of a

person who has relied upon the defense of mental disease or defect; providing for a diagnosis of sericusly developmentally

disabled in examination reports; revising the hearing procedure; amending sections; and providing an immediate effective
date. '

ASSUMPTIONS :
1. Currently, 9 persons are committed to Montana State Hospital as not guilty by reason of mental disease.

2. Each person could request an examination annually at an estimated total cost of $4,500 per year.
3. The estimated cost can be absorbed in the current budget.

FISCAL IMPACT: No fiscal impact.

J (;_QLS',CT 3 \;342%;47229{252é¢1£;L{éhu—» e L Sl £~

DAVID LEWLIS, BUDGET DIRECTOR  DATE SHIELL ANDERSON, PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Fiscal Note for HB0255, as_introduced

HB 255
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APPROVED BY COMMITTEE
OGN JUDICIARY

HOUSE BILL NO. 255
INTRODUCED BY ANDERSON
BY REQUEST OF THE DEPARTMENT OF CORRECTIONS

AND HUMAN SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE CRITERIA
APPLICABLE TC THE CONDITIONAL RELEASE OR DISCHARGE OF A
PERSON WHO HAS RELIED UPON THE DEPENSE OF MENTAL DISEASE OR
DEFECT; PROVIDING FOR A DIAGNOSIS OF SERIOQUSLY
DEVELOPMENTALLY DISABLED IN EXAMIRATION REPORTS: REVISING
THE HEARING PROCEDURE ; AMENDING SECTIONS 46-14-206,
46-14-301, 46-14-302, 46-14-303, 46-14-304, AND 46-14-312,
MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 46-14-206, NCA, is amended to read:

"46—14-206. Report cof examination. (1) A report of the
examination may must include the following:

{a}) a description of the nature of the examination;

(by a diagnosis of the mental condition of the
defendant, including an opinion as to whether the defendant
is periously mentally ill, as defined in 53-21-102, or is

seriously developmentally disabled, am defined in 53-20-102;

(¢) if the defendant suffers from a mental disease or

defect, an opinion as to the defendant's capacity to

)
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understand the proceedings against the defendant and to
assist in the defendant's own defense;

(d) when directed by the court, an opinion as to the
capacity of the defendant to have a particular state of mind
that is an element of the offense charged; and

(e) when directed by the court, an opinion as to the
capacity of the defendant, because of a mental disease or
defect, to appreciate the criminality of the defendant's
behavior or to conform the defendant's behavior to the
requirement of the law.

(2) 1If the examination cannot be conducted by reason of
the unwillingness of the defendant to participate in the
examination, the report must state that fact and must
include, if possible, an opinion as to whether the
unwillingness of the defendant was the result of mental

disease or defect,™

Section 2. gsection 46-14-301, MCA, is amended to read:

"46-14-301. Commitment upon finding of not guilty by
reason of lack of mental state — hearing to determine
release or discharge. (1) When a defendant is found not
guilty for the reason that due to a mental disease or defect
the defendant could not have a particular state of mind that
ia an easential element of the offense charged, the court
shall order a predisposition investigation in accordance

with 456-18-112 and 46-18-113, which must include an

-2- HB 255
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investigation of the present mental condition of the
defendant. If the trial was by jury, the court shall hold a
hearing to determine the appropriate dispasition of the
defendant. If the trial was by the court, the court may hold
a hearing to obtain any additional testimony it considers
necessary to determine the appropriate disposition of the
defendant. In either case, the testimony and evidence
presented at the trial must be considered by the court in
making its determination.
t24--Fhe-eceurty-upen-£finding-that-the-defendant-may--not
be--discharged--or--reteased-without-danger-ce—othersy-shail
order--the--defendane--committed--te——the--custody--of--—-the
supertntendent-of-the-Montana-atate-hospitat-to-be-ptaced-in
an-approptriate-institution-£for-eustodyr-carey-and-treatments

{2) The court shall evaluate the nature of the offense

with which the defendant was charged. If the offense:

(a) involved a substantial risk of serious bodily

injury or death, actual bodily injury, or substantial

property damage, the court may find that the defendant

suffers from a mental disease or defect that renders the

defendant a danger to the defendant or others. If the court

finds that the defendant presents a danger to the defendant

or others, the defendant may be committed to the custody of

the directer of the department of corrections and human

services to be placed in an_ appropriate mental health

-3~ 255
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facility Ffor custody, care, and treatment. However, if the

court finds that the defendant is seriously developmentally

digsabled, as defined in 53-20-102, the prosecutor shall

petition the court in the manner provided in Title 53,

chapter 20.

{b) charged did not involve a substantial risk of

serious bodily injury or death, actual bodily injury, or

substantial property damage, the court shall release the

defendant. The prosecutor may petition the court in the

manner provided in Title 53, chapter 20 or 21,

(3) A person commi tted to the custody of the

superintendent director of the department of corrections and

human services shait must have a hearing within 180 days of
confinement to determine the person's present mental
condition and whether the person may must be discharged or

released witheut-danger-teo-others or whether the commitment

may be extended because the person continues to suffer from

a mental disease or defect that renders the person a danger

to the person or others. The hearing must be conducted by

the court--that—-ordered--the--commitment-uniess-that-eourt
transfers-Juriasdiction-to-—-the--third—-judieta: COURT THAT

ORDERED THE  COMMITMENT UNLESS THBAT COURT TRANSFERS

JURISDICTION TO THE district court in the district in which

the person has been placed. The court shall cause notice of

the hearing to be served upon the person, the person's

-4- HB 255
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counsel, and the prosecutor, and the court that originally

ordered the commitment. The hearing is a c¢ivil proceeding,

and the burden is upon the defeadant department of

corrections and human services to prove by a--prependerance

of--e¢he clear and convincing evidence that the defendant

person may not be safely released because the person

continues to suffer from a mental disease or defect that

causes the perscn to present a subgtantial risk of serious

bodily injury or death to the person or others, of an

imminent threat of physical injury to the person or others,

or of aubstantial property damage.

{(4) According to the determipation of the court upon
the hearing, the defendant person. must be discharged or
released on conditions the court determines to be necessary
or must be committed to the custody of the superintendent-of

the--Montana--state--hospitat director of the department of

corrections and human services to be placed in an

appropriate institutien mental health facility for custody,

care, and treatment.

(5) A professional person shall review the status of

the person each year. At the time of the annual review, the

director of the department of corrections and human services

or the person or the representative of the person may

petition for discharge or release of the person. Upon

request for a hearing, a hearing must be held pursuant to

-5- HB 255
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the provisions of subsection (3)."

Section 3. Section 46-14-302, MCA, is amended to read:
"46-14-302. Discharge or release upon motion of
superintendent director. (1) If the superintendent--of-—-the

Montana---state—-hospitatr director of the department of

correctiong and human services believes that a person

committed to the superintendentis director's custody under
46-14-301 may be discharged or released on condition without

danger to the person or others because the person no longer

suffers from a mental disease or defect that causes the

person  to present a substantial risk of serious bodily

injury or death to the pergon or others, cf an imminent

threat of physical injury to the person or others, or of

substantial property damage, the superintendent director

shall make application for the diascharge or release of the
person in a report to the district court by-whieh-the-persen

was-committed in the district in which the person has been

placed and shall send a copy of the application and report
to the prosecutor of the county from which the defendant

person was committed and to the court that originally

committed the person.

{2) The county attorney and the judge who originally

committed the person may tranamit to the court statements of

their reasons for requesting or granting the original

commitment and ehall transmit the statements within 7 days
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if requested to do 80 by the presiding court. The county

attorney and the judge who originally committed the person

must be given the opportunity to request a hearing on the

requesteéd release of the person and to appear at the
hearing.
{3) Either the director of the department of

corrections and human gervices or the persaon may alsc make

application to the court for discharge or release as part of

the person's annual treatment review,

t24(4) The court shall then appoint at least twe
persens one perason who are is either a qualified

psychiatrist or
paycheiogists psychologist to examine the person and to

pasychiatriats licensed clinical
report their--opimtorn as to the person's mental condition
within 60 daye or a longer period that the court determines
to be necessary for the purpese., To facilitate the
examinations and the proceedings on the examinations, the

court may have the person confined in any instietuntion mental

health facility located near the place where the court sits

that may be designated by the superintendent-of-the--Montana

state-hoapieat director of the department of corrections and

human services as suitable for the temporary detention of

trresponsibie persons suffering from mental disease or

defect.

{5) The committed person or the person‘s attorney may

-71- HB 255
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secure a professional person of the committed perscn's

choice to examine the committed person and to testify at the

hearing. If the person wighing to secure the testimony of a

professional person is unable to do so because of financial

reasons, the court 3hall appoint an additional professional

person to perforn the examination. Whenever possible, the

court shall allow the committed person or the person's

attorney a reasonable choice of an available professional

person qualified to perfors the requested examination. The

professional person must be compensated by the department of

corrections and human services.

$33{6) If the court is satisfied by the report filed
under subsection (1) and the testimony of the reporting
paychiatrist or licensed c¢linical psychologist that the
committed person may be discharged or released on condition

without-danger-te-the-person-er-others because the person no

longer suffers from a mental disease or defect that causes

the person to present a substantial risk of serious bodily

injury or death to the person or others, of an imminent

threat of physical iniury to the person or others, or of

substantial property damsage, the court shall order the

person's discharge or release on conditions that the court
determines to be neceasary.
t4¥(7) If the court is not satisfied, it shall promptly

order a hearing to determine whether the person may safely

-8 HB 255
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be discharged or released on the grounds that the person no

longer suffers from a mental disease or defect that causes

the person to present a substantlal risk of serious bodily

injury or death to the person or others, of an imminent

threat of physical injury to the person or others, or of

substantial property damage. A hearing is considered a civil

proceeding, and the burden is upon the commibted-person
state to prove by a--prependerance--of--the clear and
convincing evidence that the person may not be safely be

discharged or released because the person continues to

suffer from a mental disease or defect that causeag the

person to present a substantial riak of serious bodily

injury or death to the person or others, of an imminent

threat of physical injury to the person or othera, or of

substantial property damage. According to the determination
of the court upon the hearing, the committed person must
then be discharged or released on conditions that the court
determines to be necessary or must be recommitted to the
custody of the superintendent-of-the-Monecana-state-hospital

director of the department of corrections and human

Bervices, subject to discharge or release only in accordance
with the procedures provided in this section and 46-14-303."
Section 4. sSection 46-14-303, MCA, is amended to read:

"46-14-303, Application for discharge or release by

committed person. A committed person may make application

-9- HB 255
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for discharge or release to in the district court by-whieh

the-person-was-committedy in the district in which the

person  has been placed, and the procedure to be followed
upon the application is the same as that prescribed in
46-14-302 in the case of an application . by the

superintendent-of-the-Mentana-state-hospitatr director of the

department of corrections and human services. However, an

application by a committed person need not be considered
until the person has been confined for a period of not less
than 6 months from the date of the order of commitment, and
if the determination of the court is adverse to the
application, the person may not be permitted to file a
further application until 1 year has elapsed from the date
of any preceding hearing on an application for the person's

release or discharge.”

Section 5. section 46-14-304, MCA, is amended to read:

"46-14-304. Recommitment-—-—-- afeer Revocation of

conditional release. (1) #f--within--5--years-—after--the

conditionali-retease-of-a-—-committed--persen The court may

order revocatjon of a person's conditional release if the

court determines after hearing evidence that:

(a) the conditionas of release have not been fulfilled;

and

{b) that-fer-the-safety-of-the-person-sr-for-the-safety

of---otheras—-the--personis--condicienal--reicana--shouid--be

-10- HB 255
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revokedy based on the violations of the conditions and the

perason's past mental health history, there is a substantial

likelihocd that the person continues to syffer from a mental

disease or defect that causes the person to present a

substantial risk of serious bodily injury or death to the

person or others, of an imminent threat of physical injury

to the person or others, or of substantial property damage.

{2) The court may retain jurisdiction to revoke a

conditional release for no longer than 5 vears.

{3} If the court finds that the conditional Trelease

should be revoked, the court shall immediately order the

perscn to be recommitted te the custody of the

superintendent-of-the—Montana-state-hospitat director of the

department of corrections and human services, subject to

discharge or release only in accordance with the procedures

provided in 46-14-302 and 46-14-303."

Section B. Section 46-14-312, MCA, is amended to read:

®"46-14-312. Sentence to be imposed. (1) If the court
finds that the defendant at the time of the commisgion of
the offense of which the defendant was convicted did not
suffer from a aental disease or defect as described in
46-14-311, the court shall sentence the defendant as
provided in Title 46, chapter 18.

(2) 1I1f the court finds that the defendant at the time

of the commission of the offense suffered from a mental
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disease or defect as described in 46-14-311, any mandatory
minimum sentence prescribed by law for the offense need not
apply and the court shall sentence the defendant to be
committed to the custody of the director of the department
of correctiona and human services to be placed in an
appropriate institution for custody, care, and treatment for
a definite period of time not to exceed the maximum term of
impriscnment that could be imposed under subaection (1). The
authority of the court with regard to sentencing is the same
as authorized in Title 46, chapter 18, if the treatment of
the individual and the protection of the public are provided
for,

(3) Either the director or a defendant whose sentence
has been imposed under subsection (2) may petition the
sentencing court for review of the sentence if the
professional person certifies that:

(a) the defendant no longer suffers from a mental
disease or defect;

{b) the defendant's mental disease or defect no longer

renders him the defendant unable to appreciate the

criminality of nis the defendant's conduct or to conform his

the defendant's conduct to the requirements of law; or

{cy the defendant suffers from a mental disease or

defect but ia not a danger to the defendant or others; or

teyr{d} the defendant suffers from a mental disease or

-12- HB 255
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defect that makes him the defendant a danger to himseif the
defendant or others, but either:

{i) there is no treatment available for his the mental
disease or defect;

(ii) er--he the deferdant refuses to cooperate with
treatment; or

{iii) the defendant will no longer benefit from actiwve

inpatient treatment for the mental disease or defect.

(4) The sentencing court may make any order not
inconsistent with its original sentencing authority except
that the length of confinemeAt or supervision must be equal
to that of the original sentence. The professional person

shall review the defendant's étatus each year.”

NEW SECTION. Section 7. Effective date. [This act] is
effective on passage and approval.

-FEnd-

-13- HB 25%
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HOUSE BILL NOQ., 255
INTRODUCED BY ANDERSON
BY REQUEST OF THE DEPARTMENT OF CORRECTIONS

AND HUMAN SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE CRITERIA
APPLICABLE TO THE CONDITIONAL RELEASE OR DISCHARGE OF A
PERSON WHO HAS RELIED UPON THE DEPENSE OF MENTAL DISEASE OR
DEFECT: PROVIDING FOR A DIAGNOSIS OF SERIOUSLY
DEVELOPMENTALLY DISABLED IN EXAMINATION REPORTS; REVISING
THE HEARING PROCEDURE; AMENDING SECTIONS 46-14-206,
46-14-301, 46-14-302, 46-14-303, 46-14-3D04, AND 46-14-312,
MCA: AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 46-14-206, MCA, is amended to read:

*"46-14-206. Report of examination. (1) A report of the
examination may must include the following:

{a) a deacription of the nature of the examination;

{b) a diagnosis of the mental condition 6f the
defendant, including an opinion as to whether the defendant
is seriously mentally ill, as defined in 53-21-102, or is

seriously developmentally disabled, as defined in 53-20-102;

{c) if the defendant suffers from a mental disease or

defect, an opinion as to the defendant's capacity to
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understand the proceedings against the defendant and to
assist in the defendant's own defense;

(4) when directed by the court, an opinion as to the
capacity of the defendant to have a particular state of mind
that is an element of the offense charged; and

{e} when directed by the court, an opinion as to the
capacity of the defendant, because of a mental disease or
defect, to appreciate the criminality of the deEendant's
behavior or to conform the defendant's behavior to the
requirement of the law.

{2) 1f the examination cannot be conducted by reason of
the unwillingness of the defendant to participate in the
examination, the report must state that Ffact and must
include, if poasible, an opinion as to vwhether the
unwillingness of the defendant was the result of mental

disease or defect."

Section 2. section 46-14-301, MCA, is amended to read:

“456-14-301. Commitment upon finding of not guilty by
reason of lack of wmental state -- hearing to determipe
release or discharge. (1) When a defendant is found not
gullty for the reason that due to a mental disease or defect
the defendant could not have a particular state of mind that
is an essential element of the offense charged, the court
shall order a predisposition investigation in accordance

with 46-18-1112 and 46-18-113, which must include an

-2- HB 255§
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investigation of the pregent mental condition of the
defendant. If the trial was by jury., the court shall hold a
hearing to determine the appropriate dispeaition of the
defendant. If the trial was by the court, the court may hold
a hearing to obtain any additional testimony it considers
neceasary to determine the appropriate disposition of the
defendant. In either case, the testimeny and evidence
presented at the trial must be considered by the court in
making its determination,
t2}--The-courty-upon-finding-that-the-defendant-may--noat
be--diacharged--er--reteased-vithout-danger-to-otherar-shaii
order--the——~defendane——committed--to-—-the--custody--~of-—~the
superintendent-cf-the-Montana-state-hospitat-to-be-piaced-%n
an—appropriate-institution-for-custedyy-cares-and-treatment:

{2) The court shall evaluate the nature of the offensge

with which the defendant was charged. If the offense;

{a) invoclved a substantial risk of serious bodily

injury or death, actual bodily injury, or subgtantial

property damage, the court may find that the defendant

suffers from a mental disease or defect that renders the

defendant a danger to the defendant or others. If the court

finds that the defendant presents a danger to the defendant

or others, the defendant may be committed to the custody of

the director of the department of corrections and human

services to be placed in an appropriate mental health
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facility for custody, care, and treatment. However, if the

court finds that the defendant is sesriously developmentally
disabled, as defined in 53-20-102, the prosecutor shall

petition the court in the manner provided in Title 53,

chapter 20.
{b} charqed did not involve a substantial risk of

serious bodily injury or death, actual bodily injury, or

substantial property damage, the court shall release the

defendant. The prosecutor may petition the court in the

manner provided in Title 53, chapter 20 or 21.

{3) A person committed to the custody of the

superintendent director of the department of corrections and

human services shali must have a hearing within 180 days of

confinement to determine the person's pregent mental
condition and whether the person may must be discharged or

released without-danger-to-others or whether the commitment

may be extended because the person continues to suffer from

a mental disease or defect that renders the perscn a danger

to the person or others. The hearing must be conducted by

the eourt--that--srdered--che--commitment—unienn-that-cours
transfers-jurisdiction-co-—the--third--judicta: COURT THAT

ORDERED THE COMMITMERT UNLESS THAT COURT TRANSFERS

JURISDICTION TO THE dietrict court in the district in which

the person has been placed. The court shall cause notice of

the hearing to be served upon the person, the person's

-4~ HB 255
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counsel, and the prosecutor; and the court that originally

ordered the commitment. The hearing is a c¢ivil proceeding,

and the burden is upon the defendant department of

corrections _and human services to prove by a--preponderance

of--the clear and convincing evidence that the defendant

person may not be safely released because the person

continues to suffer from a mental disease or defect that

causes the person to present a substantial risk of serious

bodily injury or death to the person or others, of an

imminent threat of physical injury to the person or others,

or of substantial property damage.

{4) According to the determination of the court upon
the hearing, the defendant person must be discharged or
released on conditions the court determines to be necessary
or must be committed to the custody of the superintendent-of

the--Montana--state——-hospitat director of the department of

correckiona  and -human pgervices to be placed in an

appropriate 4nstitutien mental health facility for custody.,
care, and treatment.

{5) A professional person shall review thea status of

the person each year. At the time of the annual review, the

dicector of the department of corrections and human services

or the person or the representative of the person may

petition for discharge or release of the person., Upon

requeat for a hearing, a hearing must be held pursuant to

~5- HB 255
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the provisions of subsection (3)."

Section 3. Section 46-14-302, MCA, is amended to read:
"46-14-302. Discharge or release upon motion of
superincendent director. (1) If the superintendent--of--the

Mentana---atate—-hospitat director of the department of

corrections and human services believes that a person

committed to the superintendentis director's custody under
46-14-301 may be discharged or released on condition without

danger to the person or others because the person no longer

suffers from a mental disease or defect that causes the

person to present a aubstantial risk of serious bodily

injury or death to the person or 'others, of an imsmsinent

threat of physical injury to the person or others, or of

substantial property damage, the superintendent director

shall make application for the discharge or release of the
person in a report to the district court by-which-the-persen

was-commttted in the district in which the person has been

placed and shall send a copy of the application and report
to the prosecutor of the county from which the defendant

person was committed and to the court that originally

committed the person.

(2) The county attorney and the {udgqe who originally

committed the person may transmit to the court statements of

their reasons for requesting or granting the original

commitment and shall transmit the statements within 7 days

-6- HB 258
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if requested to do so by the presiding court. The county

attorney and the judge who originally committed the person

must be given the opportunity to reguest a hearing on the

requested release of the person and to appear_ at the

hearing.
(3) Either the director of the department of

corrections  and human services or the person may also make

application to the court for discharge or release as part of

the person’'s annual treatment review.

t24{4) The court shall then appoint at least &ws
persens one person who are iz either a qualified
paychiatrists psychiatrist or

paychotogists psychologist to examine the person and to

licensed clinical
Treport their--epinion as to the person's mental conditian
within 60 days or a longer period that the court determines
to be necessary for the purpose. To facilitate the
examinations and the proceedings on the examinations, the
court may have the person confined in any inseitution mental

health Cfacility located near the place where the court sits

that may be designated by the superintendent-of-the--Montana

state-hospitat director of the department of corrections and

human services as suitable for the temporary detention of

trresponsible persons suffering Ffrom mental dlseane or

defect.

(5) The committed person or the person's attorney may
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secure a professional person of the committed person's

choice to examine the committed person and to teatify at the

hearing. If the person wishing to secure the testimony of a

professional person is unable to do s0 because of financial

reagons, the court shall appoint an additional professional

person  to perform the examination. Whenever possible, the

court shall allow the committed person or the person's

attorney a_ reasonable choice of an available professional

person qualified to perform the regquested examination. The

professional person must be compengated by the department of

corrections and human services,

t33(6) If the court is satisfied by the report filed
under subsection (1) and the testimony of the- reporting
psychlatrist or 1licensed clinical paychologist that the
committed peé-on may be discharged or released on condition

without-danger-to-the-persen-or-sthers because the person no

longer suffers from a mental disease or defect that causes

the person to present a substantial risk of serious bodily

injury or death to the person or others, of an imminent

threat of physical injury to the person or others, or aof

substantial property damage, the c¢ourt shall order the

person’s discharge or release on conditions that the court
determines to be necessary.
t43(7) If the court is not satisfied, it shall promptly

ordert a hearing to determine whether the person may safely

_g- HB 255
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be discharged or released on the grounds that the person no

longer suffers from a mental disease or defect that causes

the person to present a substantial risk of sgerious bodily

injury or death to the perscn or gthers, of an imminent

threat of physical injury to the person or others, or of

substantial property damage. A hearing is considered a civil

proceeding, and the burden is upon the committed-person
state tc prove by a--preponderance--of-—the clear and
convincing evidence that the person may not be safely be

discharged or released because the person continues to

suffer from a mental disease or defect that causes the

person to present a substantial risk_of serious_ bedily

injury or death to the perscn or others, of an imminent

threat of physical injury to the pergon or otheras, or of

subatantial property damage. According to the determination

of the court upon the hearing, the committed person must
then be discharged or released on conditionas that the court
determines to be necessary or must be recommitted to. the
custody of the superintendent-of-the-Montana-state-hospital

director of the department of corrections and husan

services, subject to discharge or release only in accordance

with the procedures provided in this section and 46-14-303."
Section 4. section 46-14-303, MCA, is amended to read:
*46-14-303. Application for discharge or release by

committed person. A committed person may make application
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for discharge or release te in the district court by-whieh

the-persen-was-committedy in the district in which the

person has been placed;, and the proceaure to be followed

upon the application is the same as that prescribed in
46-14-302 in the case of an application . by the

superintendent—-of-the-Montana-state-hospitat director of the

department of corrections and human services. However, an
applieatioﬂ' by a committed person need not be considered
until the person has been confined for a period of not leas
than 6 months from the date of the order of commitment, and
if the determination of the court is adverse to the
application, the person may not be permitted to file a
further application until 1 year has elapsed from the date
of any preceding hearing on an application for the person's

release or discharge."

Section 5. section 46-14-304, MCA, is amended to read:

"46-14-304. Recommitment----—- afrer Revocation of

conditional releage. (1) #f--within--5--years--after—-the

eonditional-retease-of-a--committed--persen The court may

order revocation of a person's conditional release if the

court determines after hearing evidence that:

(s) the conditions of release have not been fulfilled;

and

(b) that-far-the-safety-of-the-persen-or-for-the-safecy

af--—others--the--personis-—-conditionai--retcase--shoutd--be
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revokedr based on the viclations of the conditions and the

person’'s past mental health history, there is a substantial

likelihood that the person continues to suffer from a mental

disease or defect that causes the person to present a

substantial risk of serious bodily injury or death to the

person or others, of an imminent threat of physical injury

to the person or others, or of substantial property damage.

{(2) The court may retain jurisdiction to revoke a

conditional release for no longer than 5 vears.

{3) If the court finds that the conditicnal release

should be revoked, the court shall immediately order the

person to be recommitted to the custody of the

superintendent-of-the-Mentana-state—hospitat director of the

department of corrections and human services, subject to

discharge or release only in accordance with the procedures

provided in 46-14-302 and 46-14-3G1."

Section 6. Section 46-14-312, MCA, is amended to read:

*"$6-14-312. Sentence to be imposed. (1) If the court
finds that the defendant at theltine of the cosmission of
the offense of which the defendant was convicted did not
suffer from a mental disease or defect as described in
46-14-311, the court shall wsentence the defendant as
provided in Title 46, chapter 18.

{2) IF the court finds that the defendant at the time

of the commission of the offense guffered from a mental
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disease or defect as described in 46-14-311, any mandatory
minimum sentence prescribed by law for the offense need not
apply and the court shall sentence the defendant to be

committed to the custody of the director of the'departnent

- of corrections and human services to be' placed in an

appropriate institution for custody, care, and treatment for
a definite period of time not to exceed the maximum term of
imprisonment that coculd be imposed under gubsection (1). The
authority of the court with regard to sentencing is the samwe
48 authorized in Title 46, chapter 18, if the treatment of
the individual and the protection of the public are provided
for.

(3) Bither the director or a defendant whose sentence
has been imposed under subsection (2) may petition the
sentencing court for review of the aentence if the
professional person certifies that:

{a} the defendant no longer suffers from a wmental
disease or defect;

{b) the defendant's mental disease or defect no longer
renders hém the defendant unable to appreclate the

eriminality of his the defendant's conduct or to conform his

the defendant's conduct to the requirements of law; er

{c¢) the defendant suffers from a mental digease or

defect but is not a danger to the defendant or others; or

tey{d) the defendant suffers from a mental disease or

-12= HB 255
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defect that makes him the defendant a danger to himseif the

defendant or others, but etther:

(i) there is no treatment available for his the mental
disease or defect;

{ii) or--he the defendant refuses to cooperate with
treatment; or

{iii) the defendant will no longer benefit from active

inpatient treatment for the mental disease or defect.

{4} The sentencing court may make any order not
inconsistent with its original sentencing authority except
that the length of confinement or supervision must be equal
to that of the original sentence. The professional person

shall review the defendant's étatus each year."

NEW SECTION. Section 7. Effective date. [This act) is
effective on passage and approval.

-End-
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SENATE STANDING COMMITTEE REPORT

Page 1 of 4
March 8, 1993

MR. PRESIDENT: .

We, your committee on Judiciary having had under consideration
House Bill No. 255 (first reading copy -- blue), respectfully
report that House Bill No. 255 be amended as follows and as so
amended be concurred in.

Signed:

Senator William “Bill" Ye

That such amendments read:

1. Page 5, linea 3 and 4.

Following: “defenmdant” on line 3

Strike: remainder of line 3 through "services" on line 4
Insert: "state”

2. Page 5, line 8.
Following: "risk of"
Insert: ":

(a)"

3. Page 5, line S.
Strike: ", of"
Insert: *;

4. Page 5, line 10.
Following: “others*
Strike: “,"
Insert: ";”

5. Page 5, line 11.
Strike: “of*"
Insert: "{c)"

6. Page 6, line 12.
Pollowing: ","
Insert: "a substantial risk”

7. Page 6, line 13.
Following: "or"
Insert: ®a substantial risk"®

8. Page 6, line 17.

Following: "commritted"

Insert: “by which the person was committed unless that court
transfers jurisdiction tc the court"”

» Amd. Coord. "> L T
c. of Senate ;enato: Carcying Bill *Lk» 5212418C.S5an

Page 2 of 4
March 8, 1993

9. Page 6§, lines 20 and 21.
Following: “"committed” on line 20
Strike: remainder of line 20 through "person* on line 21

10. Page 6, line 22 through page 7, line 5.
Strike: subsection (2) in ita entirety
Renumber: subsequent subsections

1l. pPage 8, line 19.
Following: ","
Insert: "a substantial risk"

12. Page 8, line 20.
Pollowing: “or”
Insert: "a substantial risk"

13. Page 8, lines 22 and 23.
Following: “"discharge®™ on line 22
Strike: remainder of line 22 through “necessary” on line 23

14. Page 8, line 24.
Pollowing: 's "
Insert: “(a)

15. Page 9, line 3.
Pollowing: "risk of"
Insert: ":

{iy”

16. Page 9, line 4.
Pollowing: "cthers”
Strike: ", of"
Ingsert: ";

(ii)”

17. Page 9, line 5,
Following: “others"
Strike: *,"

Insert:s ";"
Following: "or"
Strike: “of"
Insert: "(1ii)"

18, Page 9, line 6.
Following: *."
Insert: "(h)"

19. Page 9, line 12. SENATE
HB 255

521241SC.San,



Following: "risk of™
Insert: "“:
{1

20. Page 9, line 13,
Following: “others”
Strike: ", ©
Insert: ";

(ii)*

21, Page 9, line 14,
Following: "others®
Strike: *,"

Ingert: “;*
Pollowing: “or"
Strike: "of"

Inserts “(lii)*™

22. Page 9, line 15.
Folliowing: “."
Insert: "(c)"

23. Page 10, line 1.
Following: “to®
Strike: "in"

Insert: "to”"

24, Page 10, line 2.
Following: "committed:"

Page 3 of 4
March 8, 1993

Insert: "by which the person was committed unless that court

transfers jurisdiction to the court"

25, Page 11, line 5.
Following: "risk of”
Insert: *:

(a)"”

26. Page 11, line 6.
Following: "others"
Strike: ", o
Insert: “;

{b)"

27. Page 11, line 7.
Pollowing: "othezs"
Strike: ","
Ingert: ";"
Following: "or"

521241SC.San

Strike: “"of"
Insert: *{c)"

—END-

Page 4 of 4
March 8, 1993
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HQUSE BILL NO. 255
INTROCDUCED BY ANDERSON
BY REQUEST OF THE DEPARTMENT OF CORRECTIONS

AND HUMAN SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE CRITERIA
APPLICABLE TO THE CONDITIONAL RELEASE OR DISCHARGE OF A
PERSON WHO HAS RELIED UPCN THE DEFENSE OF MENTAL DISEASE OR
DEFECT; PROVIDING FOR A DIAGNOSIS OF SERIOUSLY
DEVELOPMENTALLY DISABLED IN EXAMINATION REPORTS; REVISING
THE HEARING PROCEDURE; AMENDING SECTIONS 46-14-206,
46-14-301, 46-14-302, 46-14-303, 46-14-304, AND 46-14-312,

MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 46-14-206, MCA, is amended to read:

*46-14-206. Report of examination. (1) A report of the
examination may must include the following:

(a) a description of the nature of the examination;

(b) a diagnosis of the mental condition of the
defendant, including an opinion as to whether the defendant
is seriously mentally ill, as defined in 53-21-102, or is

seriously developmentally disabled, as defined in 53-20-102;

{c) if the defendant suffers from a mental disease or

defect, an opinion as to the dJdefendant's capacity to
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understand the proceedings against the defendant and to
assist in the defendant's own defense;

(d) when directed by the court, an opinion as to the
capacity of the defendant to have a particular state of mind
that is an element of the offense charged; and

(e} when directed by the court, an opinion as to the
capacity of the defendant, because of a mental disease or
defect, to appreciate the criminality of the defendant's
behavior or to conform the defendant's behavior to the
regquirement of the law.

{2) If the examination cannot be conducted by reason of
the unwillingness of the defendant to participate in the
examination, the report must state that fact and must
include, if possible, an opinion as to whether the

unwillingness of the defendant was the result of mental

disease or defect."

Section 2. section 46-14-301, MCA, is amended to read:

¥46-14-301. Commitment upon finding of not guilty by
reason of lack of wmsental state — hearing to determine
release or discharge. (1} When a defendant is found not
guilty for the reason that due to a mental disease or defect
the defendant could not have a particular state of mind that
is an essential element of the offense charged, the court
shall order a predisposition investigation in accordance

with 46-18-112 and 46-18-113, which must include an

2= HB 255
REFERENCE BILL

AS AMENDED



a0 A

~d

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0255/03

investigation of the present mental condition of the
defendant. If the trial was by jury, the court shall hold a
hearing to determine the appropriate disposition of the
defendant. If the trial was by the court, the court may hold
a hearing to obtain any additional testimony it considers
necessary to determine the appropriate disposition of the
defendant. In either case, the testimony and evidence
presented at the trial must be considered by the court in
making its determination.
t2y-~Fhe-ceurty-upon-finding-that-the-defendant-may--not
be--discharged--or--reteased-without-dangec-to-othersy-shail
order—-the--defendant-—committed--to--the--custody--of-——the
superintendent-of-the-Montana-atate-hospitat—-to-be-piaced-in
an—appropriate—institution-for-custodyr-carer-and-treatments

{(2) The court shall evaluate the nature of the offense

with which the defendant was charged. If the offense;

(a) involved a substantial risk of serious bodily

injury or death, actual bodily injury, or sqbstantial

property damage, the court may find that the defendant

guffers from a mental digease or defect that renders the

defendant a danger to the defendant or others. If the court

finds that the defendant presents a danger to the defendant

or _others, the defendant may be committed to the custody of

the director of the department of corrections and human

services to be placed in_an appropriate mental health

-3- HB 255
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facility for custody, care, and treatment. However, if the

court finds that the defendant is geriously developmentally

digsabled, as defined in 53-20~102, the prosecutor shall

petition the court in the manner provided in Title 53,

chapter 20,

{b) charged did not involve a substantial risk of

serious bodily injury or death, actual bodily injury, or

substantial property damage, the court shall release the

defendant. The prosecutor may petition the court in the

manner provided in Title S3, chapter 20 or 21.

{(3) A person committed to the custody of the

superintendent director of the department of correcticons and

human services shat: must have a hearing within 180 days of
confinement to determine the person's present mental
condition and whether the person may must be discharged or

released witheut-danger-es—others or whether the commitment

may be extended because the person continues to suffer from

a _mental disease or defect that renders the person a danger

to the person or others. The hearing must be conducted by

the court--that--ordeted-—the--commitment-uniess-that—court
transfers-jurisdiction-to--the—-third--4ndieiat COURT THAT

ORDERED THE COMMITMENT UNLESS THAT COURT TRANSFERS

JURISDICTION TO THE district court in the district in which

the person has been placed. The court shall cause notice of

the hearing to be served upon the person, the person's

-4~ HB 255"
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counsel, and the prosecutor, and the court that originally

ordered the commitment, The hearing is a c¢ivil proceeding.,

and the burden is upon the defendant department—-of

eaprections——and--human—-services STATE to prove by [

preponderance--of-the clear and convincing evidence that the

defendant person may not be safely released because the

person continues to suffer from a mental disease or defect

that causes the person to present a substantial risk of:

(A) serious bodily injury or death to the person or

othersy—of;

(B) an imminent threat of physical injury toc the person

or othersy; or of

(C) substantial property damage.

{4} MAccording to the determination of the court upon
the hearing, the defemdamt person must be discharged or
released on conditions the court determines to be necessary
or must be committed to the custody of the superintendenc-of

the-Montana-state-hospitat director ©Of the department of

corrections and human servicea to be placed in an

appropriate instituetion mental health facility for custody.

care, and treatment.

(5) A professional person shall review the status of

the person each year. At the time of the annual review, the

director of the department of corrections and humap services

or the perscn or the representative of the berson may

-5=- HB 255
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petition for discharge or release of the person. Upon

request for a hearing, a hearing must be held pursuant to

the provisions of subsection {3}."

Section 3. Section 46-14-302, MCA, is amended to read:
"46-14-302. Discharge or release upon motion of
superintendent director. (1} If the smperintendent-of-the

Montcana——-state—-hespitar director o¢f the department of

corrections and human services believes that a person

committed to the seperineendent'!s director's custody under
46-14-301 may be discharged or released on condition without

danger to the person or others because the person no longer

suffers from a mental disease or defect that causes the

person to present a substantial risk of serious bodily

injury or death to the person or others, A SUBSTANTIAL RISK

of an imminent threat of physical injury to the person ar

others, or A SUBSTANTIAL RISK of substantial property

damage, the superintendent director shall make application
for the discharge or release of the person in a report to
the district court by--which--the-person-wan-committed BY

WHICH THE PERSON WAS COMMITTED UNLESS THAT COURT TRANSFERS

JURISDICTION TO THE COURT in_ the district in which the

person has been placed and shall send a copy of the

application and report to the prosecutor of the county from

which the defendant person was committed and--to--the--court

that-originaiiy-committed-the—person,

-6- HB 255
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t23~-Phe-—county——attorney——and-the-judge-who-originatiy

committed-the-person-may-transmit-to-the-conrt-statements—of

their-—reasens--for-—requesting——or——-granting--the--originat

commitment-and-shaii-transmit—the-statementa-within——7-—daya

if-~requested--to--do-—-sco-by-the-presiding-coures-Fhe-county

attorney-and-the-4ndge-who-originatiy-—committed--the--perssan

must--be--given-—the-opportunity-ta-request-a-hearing-on-the

requested-release--of-—-the——person--and--to--appear——at——the

hearings
+3%(2) Either the director of the department of

corrections and human services or the person may also make

application to the court for discharge or release as part of

the pergon's annual treatment review.

t2¥t43(3) The court shall then appoint at least twe
persens one person who are is either a qualified
cliniecal

paychiatrists licensed

psychiatrist ar
paychelogists psychologist to examine the person and to
report theig--opinion as to the person's mental condition
within 60 days or a longer period that the court determines
to be necessary for the purpose. Tc facllitate the

examinations and the proceedings on the examinations, the

court may have the person confined in any inatitutien mental

health Ffacility located near the place where the court sits

that may be designated by the superintendent-of-the--Montana

stace-hespital director of the department of corrections and

-7~ HB 255

B W N e

©C Ww ® ~N oo

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0255/03

human services as suitable for the temporary detention of

irrespensibie persons suffering from mental digease or

defect.

£5%(4) The committed person or the person's attorney

may secure a professional person of the committed person's

choice to examine the committed person and to testify at the

hearing. If the person wishing to secure the testimony of a

professicnal person is unable to do so because of Financial

reasons, the court shall appoint an additional preofessional

perscn  to perform the examination. Whenever possible, the

court _shall allow the committed person or the person's

attorney a reasonable choice of an available professional

person gqualified to perform the requested examination. The

professional pergon must be compensated by the department of

corrections and human services.

t31163(5) 1I1f the court is satisfied by the report filed
under subsection (1) and the testimony of the reporting
psychiatrist or licensed clinical psycholegist that the
committed person may be discharged or released on condition

without-danger-to-the-person-er-others because the person no

longer suffers from a mental disease or defect that causes

the person to present a substantial risk of sericus bodily

injury or death to the person or others, A SUBSTANTIAL RISK

of an imminent threat of physical injury to the person or

others, or A SUBSTANTIAL RISK of substantial property

-8- ' HB 255
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damage, the court shall order the person's discharge er
release——on--conditions—-that--the--court--determines—-to-be
necessary.

t45¢7416) (M) If the court is not satisfied, it shall
promptly order a hearing tc determine whether the person may

safely be discharged or released on the grounds that the

person no longer suffers from a mental disease or defect

that causes the person to present a substantial risk of:

{I] serious bedily injury or death to the person or

othersy-of;

{II) an imminent threat of physical injury to the person

or othersy; or af

{I11) substantial property damage.

{B) A hearing is considered a civil proceeding, and the
burden is upon the commiteed-persem state to prove by a

preponderance—-of-the clear and convincing evidence that the

person may not be safely be discharged or released because

the person continues to suffer from a mental disease or

defect that causes the person to present a substantial risk

of:

(I) serious bodily injury or death to the person or

othersy-of;

{I1) an imminent threat of physical indury to the person

or othersy; or of

(I11) subgtantial property damaqe.

~9- HB 255
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{€) According to the determination of the court upon
the hearing, the committed person must then be discharged or
released on conditions that the court determines to be
necessary or must be recommitted to the custody of the

snperintendent-oé-the—noneana-etate-hospiea1 director of the

department of corrections and human services, subject to

discharge or release only in accordance with the procedures
provided in this section and 46-14-303."
Section 4. section 46-14-303, MCA, is amended to read:
"46-14-303. Application for discharge or release by
comaitted person. A committed person may make application
for discharge or release te in PO the district court by
whieh——ehe—-persen——uaa-—comnitbedr BY WHICH THE PERSON WAS

COMMITTED UNLESS THAT COURT TRANSFERS JURISDICTION TO THE

COURT in the district in which the person has been placed,

and the procedure to be followed upon the application is the
same as that prescribed in 46-14-302 in the case of an
application by the superintendent-—oé-—the——Mentana—abate

hospita: director of the department of corrections and human

services. However, an application by a committed person need
not be considered until the person has been confined for a
period of not less than 6 months Erom the date of the order
of commitment, and if the determination of the court is
adverse to the application, the PErson may not be permitted

to file a Further application until 1 year has elapsed from

-lo- HB 255
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the date of any preceding hearing on an application for the
person’'s release or discharge."
Section 5. Section 46-14-304, MCA, is amended to read:

"46-14-304. Recommitment----after Revocation of

conditional release. (1) #f--within--5--years-—after——the
conditionat--reiease--of-—-a--committed--person The court may

order revocation of a person's conditional release if the

court determines after hearing evidence that:

(a) the conditions of release have not been fulfilled;
and

(b} that-for-the-safety-of-the-persen-or-for-the-safety
of--ethers--the--personis--conditionat--retease--shouid---be

revokedy based on the violations of the conditicns and the

person's past mental health history, there is a substantial

likelihood that the person continues to suffer from a mental

digseagse or defect that causes the person to present a

substantial risk of:

(I} serious bodily inijury or death to the person or

othersy—of;

(II) an imminent threat of physical injury to the person

or _othersy; or of

{II1) substantial property damage.

(2) The court may retain Jjurisdiction to revoke a

conditional release for no longer than 5 years.

(3) If the court finds that the conditional release

-11- HB 255
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should be revoked, the court shall immediately order the

person tao be recommitted to the custody of the

superintendent-ocf-the-Montana-state-hospita: director of the

department of corrections and human services, subject to

discharge or release only in accordance with the procedures

provided in 46-14-302 and 46-14-303."

Section 6. Section 46-14-312, MCA, is amended to read:

“46-14-312. Sentence to be imposed. (1) If the court
finds that the defendant at the time of the commission of
the offense of which the defendant was convicted did not
suffer from a mental disease or defect as described in
46-14-311, the court shall sentence the defendant as
provided in Title 46, chapter 18,

(2) 1If the court finds that the defendant at the time
cf the commission of the o¢ffense suffered from a mental
disease or defect as described in 46-14~311, any mandatory
miinimum sentence prescribed by law for the cffense need not
apply and the court shall sentence the defendant to be
committed to the custody of the director of the department
of corrections and human services to be placed in an
appropriate institution for custody, care, and treatment for
a definite period of time not to exceed the maximum term of
imprisonment that could be imposed under subsection {1). The
authority of the court with regard to sentencing is the same

as authorized in Title 46, chapter 18, if the treatment of

-12- HB 255
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the individual and the protection of the public are provided
for.

(3) Either the director or a defendant whose sentence
has been imposed under subsection (2) may petition the
sentencing court for review of the sentence if the
professional person certifies that:

{(a) the defendant no longer suffers from a mental
diséase or defect:;

{b)y the dJdefendant's mental disease or defect no longer
renderz him the defendant wunable to appreciate the
criminality of his the defendant's conduct or to conform his

the defendant's conduct to the requirements of law; or

{(c) the defendant suffers from a mental disease or

defect but is not a danger to the defendant or cthers; or

tey{d) the defendant suffers from a mental disease or
defect that makes him the defendant a danger to himseif the
defendant or others, but either:

{i] there is no treatment available for his the mental
disease or defect;

(ii} er--he the defendant refuses to cooperate with
treatment; or

{iii) the defendant will no longer benefit from active

inpatient treatment for the mental disease or defect.

(4) The sentencing court may make any order not

inconsistent with its original sentencing authority except

-13- HB 255
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that the length of confinement or supervision must be equal
te that of the original sentence. The professional person
shall review the defendant's status each year."

NEW SECTION. Section 7. Effective date. [This act]} is
effective on passage and approval.

-End-
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