
HOUSE BILL NO. 255 

INTRODUCED BY ANDERSON 
BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

AND HUMAN SERVICE:S 

JANUARY 20, 1993 

FEBRUARY B, 1993 

FEBRUARY 9, 1993 

FEBRUARY 10, 1993 

FEBRUARY 11, 1993 

FEBRUARY 13, 1993 

FEBRUARY 15, 1993 

FEBRUARY 16, 1993 

MARCH 8, 1993 

MARCH 9, 1993 

MARCH 10, 1993 

MARCH 31, 1993 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMI'I'TEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 68; NOES, 30. 

TRANSMITTED TO SENATE. 

IN THE SENA'I'IO: 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRS'l' READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOP'l'ED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 46; NOES, O. 

RETURNED ·ro HOUSE WT'l'll AMENDMEN'rS. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECO~D READING, AMENDMENTS 
CONCURRED IN. 



APRIL 2, 1993 THIRD HEADING' AMENDMEN'rs 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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1/o(lJ(_ BILL NO, ~ 
INTRODOCED BY ~{~~~~•t~,~~~»~~=-----------------

BY REQUEST OF TBE DEPARt'IIENT OF CORRECTIONS 

AND HUMAN SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE CRITERIA 

APPLICABLE TO THE CONDITIONAL RELEASE OR DISCHARGE OF A 

PERSON IIBO HAS RELIED UPON THE DEFENSE OF MENTAL DISEASE OR 

DEFECT; PROVIDING FOR A DIAGNOSIS OF SERIOUSLY 

DEVELOPMENTALLY DISABLED IN EXAMINATION REPORTS; REVISING 

THE HEARING PROCEDURE; AMENDING SECTIONS 46-14-206, 

46-14-301, 46-14-302, 46-14-303, 46-14-304, AND 46-14-312, 

MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 46-~4-206, MCA, is amended to read: 

"46-14-206. Report of exaaination. (l) A report of the 

examination-may must include the following: 

(a) a description of the nature of the examination; 

(b) a diagnosis of the mental condition of the 

defendant, including an opinion as to whether the defendant 

is seriously mentally illL as defined in 53-21-102, or is 

seriously developmentally disabled, as defined in 53-20-102; 

(c) if the defendant suffers from a mental disease or 

defectr an opinion as to the defendant 1 s capacity to 
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understand the proceedings against the defendant and to 

assist in the defendant's own defense; 

(d) when directed by the court, an opinion as to the 

capacity of the defendant to have a particular state of mind 

that is an element of the offense charged; and 

(e) when directed by the court, an opinion as to the 

capacity of the defendant, because of a mental disease or 

defect, to appreciate the criminality of the defendant's 

behavior or to conform the defendant's behavior to the 

requirement of the law. 

(2) If the examination cannot be conducted by reason of 

the unwillingness of the defendant to participate in the 

examination, the report must state that fact and must 

include, if possible, an opinion as to whether the 

unwillingness of the defendant was the result of mental 

disease or defect." 

Section 2. Section 46-14-301, MCA, is amended to read: 

"46-14-301. c.-it-nt upon finding of not guilty by 

reason of lack of -ntal state -- hearing to deter•ine 

release or discharge. (l) When a defendant is found not 

guilty for the reason that due to a mental disease or defect 

the defendant could not have a particular state of mind that 

is an essential element of the offense charged, the court 

shall order a predisposition investigation in accordance 

with 46-18-112 and 46-18-113, which must include an 

-2- \-\(.:) 
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investigation of the present mental condition of the 

defendant. If the trial was by jury, the court shall hold a 

hearing to determine the appropriate disposition of the 

defendant. If the trial was by the court, the court may hold 

a hearing to obtain any additional testimony it considers 

necessary to determine the appropriate disposition of the 

defendant. In either case, the testimony and evidence 

presented at the trial must be considered by the court in 

making its determination. 

tit--~he-eeart7-apen-finding-that-the-defendant-may--net 

be--diaeharged--or--re¼eased-witheat-danger-to-others7 -sha¼i 

erder--the--defendant--eo-itted--te--the--eastody--ef---the 

saperintendent-ef-the-Montana-state-hespitai-to-be-p¼aeed-in 

an-appropr¼ate-institntion-for-eustodyT-eare7 -and-treatment• 

(21 The court shall evaluate the nature of the offense 

with which the defendant was charged. If the offense: 

(a) involved a substantial risk of serious bodily 

injury or death, actual bodily injury, or substantial 

property damage, the court may find that the defendant 

suffers from a mental disease or defect that renders the 

defendant a danger to the defendant or others. If the court 

finds that the defendant presents a danger to the defendant 

or others, the defendant -r be caaitted to the custody of 

the director of the departaent of corrections and hU111Bn 

services to be placed in an appropriate aental health 
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facility for custody, care, and treatment. However, if the 

court finds that th~ defendant is serjously developmentally 

disabled, as defined in 53-20-102, the prosecutor shall 

2!:tition the court in the manner provided in Title 53, 

cha12ter 20. 

(bl charged did not involve a substa_!ltial risk of 

serious bodily injury or death, actual bodily injury, or 

substantial property damage, the court shall release the 

defendant. The prosecutor may petition the court in the 

manner provided in Title 53, chapter 20 or 21. 

( 3) A person COllllllitted to the custody of the 

sttperineendene director of the department of corrections and 

human services sha¼i must have a hearing within 180 days of 

confinement to determine the person's prese~t mental 

condition and whether the person may must be discharged or 

released without-danger-to-ethers or whether the commitment 

may be extended because the person continues to suffer from 

a mental disease or defect that renders the person a danger 

to the person or others. The hearing must be conducted by 

the eeart--that--ordered--the--e-¼t-nt-an¼ess-that-eeart 

transfers-jarisdietien-to-the-th¼rd-jadieia¼ district ~ 

in the district in which the person has been placed. The 

court shall cause notice of the hearing to be served upon 

the person, the person's counsel, and the prosecutor, and 

the co~rt that_ originally ~rd~red the~~itm~nt, The 
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hearing is a civil proceeding, and the burden is upon the 

de!eftdant department of corrections and huaan services to 

prove by a--preponderance--ef--~he clear and convincing 

evidence that the defendant person may !!!?!a be safely 

released because the person continues to suffer from a 

mental disease or defect that causes the person to present a 

substantial risk of serious bodily injury or death to the 

person or others, of an imminent threat of physical injury 

to the person or others, or of substantial property damage. 

(4) According to the determination of the court upon 

the hearing, the defendant person must be discharged or 

released on conditions the court determines to be necessary 

or must be co-itted to the custody of the snperintendent-of 

the-Montana-state-hospital director of the department of 

corrections and human services to be placed in an 

appropriate ins~¼~tt~ien mental health facility for custody, 

care, and treatment. 

(5) A professional person shall review the status of 

the person each year. At the time of the annual review, the 

director of the department of corrections and human services 

or the person or the representative of the person may 

petition for discharge or release of the person. Upon 

request for a hearing, a hearing must be held pursuant to 

the provisions of subsection (3;.• 

Section 3. Section 46-14-302, MCA, is amended to read: 
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•46-14-302. Discbarge or release upon aotion of 

anper¼ntendent director. (1) If the snperintendent-0£-the 

Montana--state--hoapital director of the department of 

corrections and human services believes that a person 

COllllllitted to the saper¼ntendeneia director's custody under 

46-14-301 aay be discharged or released on condition without 

danger to the person or others because the person no 1onger 

suffers from a mental disease or defect that causes the 

person to present a substantial risk of serious bodily 

injury or death to the person or others, of an imminent 

threat of physical injury to the person or others, or of 

substantial property damage, the sttper½n~endent director 

shall make application for the discharge or release of the 

person in a report to the district court by-which-the-person 

waa-~eo-itted in the district in which the person has been 

placed and shall send a copy of the application and report 

to the prosecutor of the county from which the de£endant 

person was committed and to the court that originally 

committed the person. 

(2) The county attorney and the judge who originally 

coJD111itted the person may transmit to the court statements of 

their reasons for requesting or granting the original 

commitment and shall transmit the statements within 7 days 

if requested to do so by the presiding court. The county 

attorney and the judge who originally committed the person 

-6-
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must be given the opportunity to request a hearing on the 

requested release of the person and to appear at the 

hearin2. 

ill Either the director of the de~rtment of 

corrections and human services or the person may also make 

application to the court for discharge or release as part of 

the E!,r•o~•s @nnual trg_atment review. 

ti!till The court shall then appoint at least two 

persons one ~rson who are is either ~ qualified 

psyelliat:rist:a psychiatrist or licensed clinical 

psyello¼ogists (!SYChol!:!!list to examine the person and to 

report ~heir-opinion as to the person•s mental condition 

within 60 days or a longer period that the court determines 

to be necessary for the purpose. To facilitate the 

examinations and the proceedings on the examinations, the 

court aay have the person confined in any inst:it:nt:ion mental 

health facility located near the place where the court sits 

that aay be designated by the snperintendent:-of-t:lle-Montana 

st:at:e-llospit:a¼ director of the deertment of corrections and 

human services as suitable for the temporary detention of 

irre..,..ns¼~e persons suffering fro■ -~ntal 4isease or 

~-
(5) The c«-itted person or the person's attorney 11ay 

secure a professional person of the comaitted person's 

~hoict!_to ex,..ine the e«-i~~ed person and to testify at the 
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hearing. If the person wishing to secure the testimony of a 

professional person is unable to do so because of financial 

reasons, the court shall apeoint an additional professional 

person to perform the examination. Whenever possible, the 

court shall allow the committed person or the person•s 

attorney a reasonable choice of an available professional 

person qualified to perform the requested examination. The 

professional person must be compensated by the department of 

corrections and human services. 

t3tfil If the court is satisfied by the report filed 

under subsection (1) and the testimony of the reporting 

psychiatrist or licensed clinical psychologist that the 

committed person may be discharged or released on condition 

w¼~hottt-~anger-te-the-peraen-er-others because the person no 

longer suffers fro■ a mental disease or defect that causes 

the person to present a substantial risk of serious bodily 

injury or death to the person or others, of an imminent 

threat of physical injury to the person or others, or of 

substantial property daaage, the court shall order the 

person's discharge or release on conditions that the court 

determines to be necessary, 

t4till If the court is not satisfied, it shall promptly 

order a hearing to determine whether the person may safely 

be discharged or released on the grounds that the person nc:> 

longer suffers fro■ a mental disease~~ defect~haj: c~uses 

-8-
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the person to present a substantial risk of serious bodily 

injury or death to the person or others, of an i-inent 

threat of physical injury to the person or others, or of 

substantial property damage. A hearing is considered a civil 

proceeding, and the burden is upon the eo-itted--person 

~ 
to prove by a--preponderanee--of--the clear and 

convincing evidence that the person may not be safely be 

discharged or released because the person continues to 

suffer from a mental disease or defect that causes the 

2erson to 2resent a substantial risk of serious bodily 

injur1 or death to the :e!rson or others, of an iJDlllinent 

threat of physical injurx to the e!rson or others[ or of 

substantial property damage. According to the determination 

of the court upon the bearing, the committed person must 

then be discharged or released on conditions that the court 

determines to be necessary or must be recommitted to the 

custody of the snperintendent-of-the-Montana-state--hospital 

director of th~~rtment of corrections and human 

services, subject to discharge or release only in accordance 

with the procedures provided in this section and 46-14-303." 

Section 4. Section 46-14-303, MCA, is amended to read: 

"46-14-303. Application for discharge or release by 

~itted person. A committed person may make applicatJon 

for discharge or release to in the district court by--whieh 

the--persen--was--eeaua¼tted7 in the district in which the 
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person has been placed, and the procedure to be followed 

upon the application is the saae as that prescribed in 

46-14-302 in the case of an application by the 

sttperintendent-of-the-Montana-state-hospital director of the 

department of corrections and hwaan services. However, an 

application by a c0111111itted person need not be considered 

until the person has been confined for a period of not less 

than 6 months from the date of the order of coaaitment, and 

if the determination of the court is adverse to the 

application, the person may not be permitted to file a 

further application until l year has elapsed from the date 

of any preceding hearing on an application for the person's 

release or discharge.• 

Section 5. Section 46-14-304, MCA, is amended to read: 

"46-14-304. Reeo-it:llent----after Revocation of 

conditional release. ill ¼f--within--5--years--after--the 

eendi~iona¼--re¼ease--of--a--e011111i~~ed--person The court may 

order revocation of a person's conditional release if the 

court determines after hearing evidence that~ 

~ the conditions of release have not been fulfilledL 

and 

ill that-for-the-safety-of-the-person-or-for-the-safety 

of--others--the--personLs--eenditiona¼--release--shottld---be 

re•okedT based __Q_!}_ the violations of the conditions and the 

person's past mental health history, there is a substantial 

-10-
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likelihood that the person continues to suffer from a mental 

disease or defect that causes the person to present a 

substantial risk of serious bodily injury or death to the 

person or others, of an imminent threat of physical injury 

to the person or others, or of substantial property damage. 

(2) The court may retain jurisdiction to revoke a 

conditional release for no longer than S years. 

l3) If the court finds that the conditional release 

should be revoked, the court shall immediately order the 

person to be recomaitted to the custody of the 

■sperintendent-af-tbe-Montana-stete-heapitei director of the 

depart■ent of corrections and huaan services, subject to 

discharge or release only in accordance with the procedures 

provided in 46-14-302 and 46-14-303." 

Section&. Section 46-14-312, MCA, is amended to read: 

•46-14-312. Sentence to be ill()08ed. (1) If the court 

finds that the defendant at the time of the commission of 

the offense of which the defendant was convicted did not 

suffer froa a -ntal disease or defect as described in 

46-14-311, the court shall sentence the defendant as 

provided in Title 46, chapter 18. 

(2) If the court finds that the defendant at the ti

of the comaission of the offense suffered froa a -ntal 

disease or defect as described in 46-14-311, any -ndatory 

aini-·sentence prescribed by law for the offense need not 
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apply and the court shall sentence the defendant to be 

ca.aitted to the custody of the director of the department 

of corrections and human services to be placed in an 

appropriate institution for custody, care, and treatment for 

a definite period of time not to exceed the maximum term of 

imprisonment that could be imposed under subsection (1). The 

authority of the court with regard to sentencing is the same 

as authorized in Title 46, chapter 18, if the tr.eatment of 

the individual and the protection of the public are provided 

for. 

(3) Either the director or a defendant whose sentence 

has been imposed under subsection (2) may petition the 

sentence if the sentencing court for review of 

professional person certifies that: 

(a) the defendant no longer 

disease or defect; 

the 

suffers from a mental 

(b) the defendant's mental disease or defect no longer 

renders him the defendant unable to appreciate the 

criminality of his the defendant's conduct or to conform hi• 

the defendant's conduct to the requirements of law; er 

(cl the defendant suffers from a mental disease or 

defect but ls not a danger to the defendant or others; or 

tetill the defendant suffers froa a mental disease or 

defect that makes hi■ the defendant a danger to hi■se¼£ the 

defendant or others, but ei~her~ 

-12-. 
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1 ill tbere is no treat .. nt available for bis tbe aental 

2 disease or defectL 

3 

4 

5 

6 

7 

8 

g 

10 

11 

12 

1!!.l ••-be tbe defendant refuses to cooperate with 

treataentL-2!_ 

(iii) the defendant will no longer benefit from active 

inpatient treatment for the mental disease or defect, 

(4) The sentencing court may make any order not 

inconsistent with its original sentencing autbority e~cept 

that the length of confinement or supervision aust be equal 

to that of the original sentence. Tbe professional person 

sball review the defendant's statua aach year,• 

NEIi SECTION, Section 7. Effective date. [Thia act I is 

13 effective on passage and approval. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0255. as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: An act revising the criteria applicable to the conditional release or discharge of a 
person who has relied upon the defense of mental disease or defect; providing for a diagnosis of seriously developmentally 
disabled in examination reports; revising the hearing procedure; amending sections; and providing an immediate effective 
date. 

ASSUMPTIONS: 
1. currently, 9 persons are committed to Montana State Hospital as not guilty by reason of mental disease. 
2. Each person could request an examination annually at an estimated total cost of $4,500 per year. 
3. The estimated cost can be absorbed in the current budget. 

FISCAL IMPACT: No fiscal impact. 

~ 1 .. YI, ( 2)-<[ 3 
DAVID LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

~t(~ ?/t.d:}u~ L:_..J.:j- ?.3 
SHIELL ANDERSON, PRIMARY SPONSOR DATE 

Fiscal Note for HB0255. as introduced 

H-8 ;i.s.r 
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BOUSE BILL NO. 25S 

INTRODUCED BY ANDERSON 

BY REQUEST OP THE DEPARTMENT OF CORRECTIONS 

AND BUMAN SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE CRITERIA 

APPLICABLE TO THE CONDITIONAL RELEASE OR DISCHARGE OF A 

PERSON WHO HAS RELIED UPON THE DEFENSE OF MENTAL DISEASE OR 

DEFECT; PROVIDING FOR A DIAGNOSIS OF SERIOUSLY 

DEVELOPMENTALLY DISABLED IN EXAMINATION REPORTS: REVISING 

THE BEARING PROCEDURE: AMENDING SECTIONS 46-14-206, 

46-14-301, 46-14-302, 46-14-303, 46-14-304, AND 46-14-312, 

MCA: AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 46-14-206, MCA, is amended to read: 

"46-14-206. Report of exaaination. (l) A report of the 

examination may~ include the following: 

(a) a description of the nature of the examination; 

(b) a diagnosis of the ■ental condition of the 

defendant, including an opinion as to whether the defendant 

is seriously mentally illL as defined in 53-21-102 1 or is 

seriously developmentally disabled, as defined in 53-20-102; 

(c) if the defendant suffers from a mental disease or 

defect, an opinion as to the defendant's capacity to 
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understand the proceedings against the defendant and to 

assist in the defendant's own defense; 

(d) when directed by the court, an opinion as to the 

capacity of the defendant to have a particular state of mind 

that is an element of the offense charged; and 

(el when directed by the court, an opinion as to the 

capacity of the defendant, because of a mental disease or 

defect, to appreciate the criminality of the defendant's 

behavior or to conform the defendant's behavior to the 

requirement of the law. 

(2) If the examination cannot be conducted by reason of 

the unwillingness of the defendant to participate in the 

exaaination, the report must state that fact and must 

include, if possible, an opinion as to whether the 

unwillingness of the defendant was the result of mental 

disease or defect.• 

Section 2. Section 46-14-301, MCA, is amended to read: 

"46-14-301. CC-itaent upon finding of not guilty by 

reason of lack of -ntal atate - bearing to deteraine 

release or diacbarge. (1) When a defendant is found not 

guilty for the reason that due to a mental disease or defect 

the defendant could not have a particular state of mind that 

ia an essential element of the offense charged, the court 

■hall order a predisposition investigation in accordance 

with 46-18-112 ·and 46-18-113, which must include an 

-2- HB 2S5 
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investigation of the present mental condition of the 

defendant. If the trial was by jury, the court shall hold a 

hearing to determine the appropriate disposition of the 

defendant. If the trial was by the court, the court may hold 

a hearing to obtain any additional testimony it considers 

necessary to determine the appropriate disposition of the 

defendant. In either case, the testimony and evidence 

presented at the trial must be considered by the court in 

making its determination. 

ti,--~he-eettrty-npen-findin~-tha~-the-de~endant-may--ftot 

be--diachar~e~--or--re¼eaaed-withont-danger-to-others7-sfta¼¼ 

erder--the--defendant--ec,mm¼tted--te--the--ettstedr--ef---the 

saperintendent-ef-the-Mentene-atete-hespital-te-be-piaeed-in 

en-appropriate-institut¼on-£or-ettetedy7-care7-and-treataentT 

(21 The court shall evaluate the nature of the offense 

with !'hi~ch the defenda11t was charged. rt: tl>e ~offense: 

(al involved a substantial risk of serious bodil;t 

injur;t or death! actual bodilx injuri, or substantial 

proE!:!rti damage 1 the court ma;t find that the defendant 

suffers froa a mental disease or defect that renders the 

defendant a danger to the defendant or others. If the court 

finds that the defendant presents a danger to the defendant 

or others, the defendant may be ~itted to the custody of 

the director of the depart-nt of corrections and hWUln 

services to ~ placed in an aepropriate -ntal health 
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facility for custody. care 1 and treat.,..nt. However, if the 

court finds that the defendant is seriously develo,-entally 

disabled, as defined in 53-20-102 1 the pro■ecutor ■hall 

petition the court in the manner provided in Title 53 1 

chapter 20. 

(bl charged did not involve a substantial risk of 

serious bodily injury or death, actual bodily injury, or 

substantial property damage, the court shall release the 

defendant. The prosecutor may petition the court in t_be 

manner provided in Title 53, chapter 20 or 21. 

{ 3) A person committed to the custody of the 

sttperin~endent director of the department of corrections and 

human services aha¼¼ !!!!!!l have a hearing within 180 days of 

confinement to determine the person's present mental 

condition and whether the person mey !!!!!!l be discharged or 

released witfte~t-danger-to-c~hera or whether the c011111itment 

may be extended because the perso11 continu~s ~o suffe~ ~from 

a menta~ dJs~ase o~ defe~t that_renders the person a danger 

to the person or others. The hearing must be conducted by 

the eeart--that--ordered--the--e-it.,..nt-an¼ese-that-eoart 

transEera-;ariadietion-te--the--th¼rd--;adieiei CQURT TBAT 

ORDERED T~ COIIK_J~ Ul!_LESS TBAT C_9URT TRANSFERS 

JURISDICTION TO 'l'IIE district court in the district in which 

the person has been placed. The court shall cause notice of 

the hearing to be served upon the person, the person's 
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counsel, and the prosecutor, and the court that originally 

ordered the commitment. The hearing is a civil proceeding, 

and the burden is upon the defendant department of 

corrections and human services to prove by a--prependerance 

ef--ehe clear and convincing evidence that the defendant 

person may not be safely released because the person 

continues to suffer from a mental disease or defect that 

causes the person to present a substantial risk of serious 

bodily injury or death to the person or others, of an 

imminent threat of physical injury to the person or others, 

or of substantial property damage. 

(4) According to the determination of the court upon 

the hearing, the defendant person must be discharged or 

released on conditions the court determines to be necessary 

or must be committed to the custody of the aaper¼ntendent-of 

the--Montana--atate--hoapita¼ director of the department of 

corrections and human services to be placed in an 

appropriate inat¼tat¼on mental health facility for custody, 

care, and treatment. 

(5) A professional person shall review the status of 

the person each year. At the ti- of the annual review, the 

director of the department of correction• and human service■ 

or the person or the representative of the person may 

petition for discharge or release of the person. Upon 

request for a hearing, a hearing must be held purs~ant to 
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the provisions of subsection (3)." 

Section 3. Section 46-14-302, MCA, is U1ended to read: 

"46-14-302. Discharge or release upon action of 

aaper¼ntendent director. (1) If the aaper¼ntendent--0£--the 

Montana---state--hoap¼ta¼ director of the department of 

corrections and human services believes that a person 

C011111itted to the anperintendentis director•s custody under 

46-14-301 may be discharged or released on condition without 

danger to the person or others because the person no longer 

suffers from a mental disease or defect that causes the 

person to present a substantial risk of serious bodily 

injury or death to the person or others, of an iminent 

threat of physical injury to the person or others, or of 

substantial property damage, tha aaper¼ntendent director 

shall make application for the discharge or release of the 

person in a report to the district court by-wtl¼eh-the-peraen 

waa-ee111111itted in the district in which the person haa been 

placed and shall send a copy of the application and report 

to the prosecutor of the county from which the defendant 

peraon was cOllllittad and to the court that originally 

coaaitted the person. 

(2) The county attorney and the judge who originally 

c011111itted the person may transmit to the court statements of 

their raa■ons for reguesting or granting the original 

cOllllitment and shall transmit the st~tements within 7 d•~s 
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if requested to do ao by the presiding court. The county 

attorney and the judge who originally committed the person 

must be given the opportunity to request a hearing on the 

requested release of the person and to appear at the 

hearin~. 

W Either the director of the de.P!l_rtment of 

corrections and human services or the person may also make 

application to the court for discharge or release as part of 

the person's annual treatment review. 

tetill The court shall then appoint at least t-

persona one person who are is 

or 

either ~ qualified 

clinical psyehiatrists .e!j_C::hiatrist licensed 

psyeho¼"')ists psychologist to examine the person and to 

report their--opiftiSft as to the person's mental condition 

within 60 days or a longer period that the court deter■ines 

to be necessary for the purpose. To facilitate the 

examinations and the proceedings on the examinations, the 

court aay have the person confined in any ¼nstitntien ~ 

health facility located near the place where the court sits 

that ■ay be designated by the soperintendent-of-the--lleBtana 

stste-hespite¼ director of the department of corrections and 

human services as suitable for the temporary detention of 

irrespenaib¼e persona suffering fro■ mental ~•~ase or 

defect. 

(5) The co■■itted person or the person's attorney ■ay 
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secure a professional person of the committed person's 

choice to examine the comitted person and to testify at the 

hearing. If the person wishing to secure the testi110ny of a 

professional person is unable to do so because of financial 

reasons, the court ~hall aepoint an additional professional 

person to perfor~ the examination. Whenever Possible, the 

court shall allow the c0111111itted person or the person's 

attorney a reasonable choice of an available professional 

person qualified to perform the requested examination. The 

professional person must be compensated by the depart-nt of 

corrections and huaan services. 

t~tili If the court is satisfied by the report filed 

under subsection (1) and the testimony of the reporting 

psychiatrist or licensed clinical psychologist that the 

committed person may be discharged or released on condition 

withodt-danger-te-the-person-er-ethers because the person no 

longer suffers fr0111. a aental disease or defect that causes 

the person to present a substantial risk of serious bodily 

injury or death to the person or others, of an i-inent 

threat of physical injury to the person or others, or of 

substantial property dwqe, the court shall order the 

person's discharge or release on conditions that the court 

determines to be necessary. 

tftill If the court is not satisfied, it shall proaptly 

order a hearing to deter■ine whether the person may safely 
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be discharged or released on the grounds that the person no 

longer suffers from a mental disease or defect that causes 

the person to present a substantial risk of serious bodily 

injury or death to the person or others, of an imminent 

threat of physical injury to the person or others, or of 

substantial property damage~ A hearing is considered a civil 

proceeding, and the burden is upon the COllllll½tted-person 

filE.!_ to prove by a--prependeranee--o!--the clear and 

convincing evidence that the person may !!2Ll!_ safely be 

discharged or released because the person continues to 

suffer from a mental disease or defect that causes the 

person to present a substantial risk of serious bodily 

injury or death to the person or others, of an imminent 

threat of physical injury to the person or others, or of 

substantial property damage. According to the determination 

of the court upon the hearing, the committed person must 

then be discharged or released on conditions that the court 

determines to be necessary or must be recommitted to the 

custody of the aaper½ntendent-o!-the-Monteftll-atate-hoap½ta¼ 

director of the departaent of corrections and human 

services, subject to discharge or release only in accordance 

with the procedures provided in this section and 46-14-303." 

Section 4. section 46-14-303, MCA, is amended to read: 

"46-14-303. Application for discbarge or release by 

coaaitted person. A coamitted person may make application 
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for discharge or release to in the district court b7-wh½ch 

the-peraon-va■-eomaittedy in the district in which the 

person has been placed, and the procedure to be followed 

upon the application is the same as that prescribed in 

46-14-302 in the case of an application. by the 

saper½ntendent-of-the-Mantana-sta~e-hosp½ta¼ director of the 

department of corrections and human services. However, an 

application by a committed person need not be considered 

until the person has been confined for a period of not leas 

than 6 months from the date of the order of commitment, and 

if the determination of the court is adverse to the 

application, the person may not be permitted to file a 

further application until 1 year has elapsed from the date 

of any preceding hearing on an application for the person's 

release or discharge.• 

Section 5. Section 46-14-304, MCA, is amended to read: 

•46-14-304. Reeoam½tment-----a!ter Revocation of 

conditional release. ill ~!--w½thin--5--rears--a!ter--the 

cond¼t¼ona¼-re¼ease-of-a--eeaattted--per■en The court may 

order revocation of A person's conditional release if the 

court determines after hearing avidence that~ 

i!l the conditions of release have not been fulfilledL 

and 

ill that-!or-the-aa!ety-of-the-peraon-ar-far-the-aa!etr 

o!---athera--the--per■on~a--condtt½ona¼--re¼eaae--shoa¼d--~e 
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re•oked7 based on the violations of the conditions and the 

person's past mental health history, there is a substantial 

likelihood that the person continues to suffer from a mental 

disease or defect that causes the person to present a 

substantial risk of serious bodily injury or death to the 

person or others, of an imminent threat of physical injury 

to the person or others, or of substantial property damage. 

(2) The court may retain jurisdiction to revoke a 

conditional release for no longer than S years. 

(3) If the court finds that the conditional release 

should b~ rev<2_ke~L the court shall 1 ... ediately order the 

person to be recommitted to the custody of the 

attperintendent-of-the-Montafta-atate-hoap¼te¼ director of the 

department of corrections and human services, subject to 

discharge or release only in accordance with the procedures 

provided in 46-14-302 and 46-14-303.• 

Section 6. Section 46-14-312, MCA, is amended to read: 

•t6-14-312. Sentence to be iaposed. (l) If the court 

finds that the defendant at the ti■e of the c0111111ission of 

the offense of which the defendant was convicted did not 

suffer from a -ntal disease or defect as deacribed in 

46-14-311, the court shall sentence the defendant as 

provided in Title 46, chapter 18. 

(2) If the court finds that the defendant at the time 

of the e<aai■■ion of the offense suffered free a ■ental 
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disease or defect as described in 46-14-311, any mandatory 

minimum sentence prescribed by law for the offense need not 

apply and the court shall sentence the defendant to be 

committed to the custody of the director of the department 

of corrections anrl human services to be· placed in an 

appropriate institution for custody, care, and treatment for 

a definite period of time not to ezceed the mazimum ter■ of 

imprisonment that could be i■posed under subsection (1). The 

authority of the court with regard to sentencing is the B8Jll8 

as authorized in Title 46, chapter 18, if the treatment of 

the individual and the protection of the public are provided 

for. 

(3) Either the director or a defendant whose sentence 

has been imposed 

sentencing court 

under 

for 

subsection 

review of 

professional person certifies that: 

( 2) 

the 

may petition 

sentence if 

the 

the 

(a) the defendant no longer suffers from a mental 

disease or defect; 

(bl the defendant's mental disease or defect no longer 

render■ hi■ the defendant unable to appreciate the 

criminality of his the defendant's conduct or to confor■ his 

the defendant's conduct to the requir ... nts of law; or 

tc) the defendant suffers fro■ a mental disease 9r 

defect but is not a danger to the defendant or other■; or 

t•till the defendant auffers fr011 a ■ental disease or 
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1 defect that makes hia the defendant a danger to hi■seif the 

defendant or others, but eitheri 2 

3 ill there is no treatment available for his the mental 

4 disease or defectL 

5 illl er--he the defendant refuses to cooperate with 

6 treatmentL....2.£ 

7 (iii) the defendant will no longer benefit from active 

inpatient treatment for the mental disease or defect. 8 

9 (4) The sentencing court may make any order not 

10 inconsistent with its original sentencing authority except 

11 that the length of confinement or supervision must be equal 

12 to that of the original sentence. The professional person 

13 shall review the defendant's status each year.• 

l4 NEW SECTION. Section 7. Bffective date. (This act I is 

15 effective on passage and approval. 

-End-
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BOUSE BILL NO. 255 

INTRODUCED BY AMDERSON 

BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

AND BUMAN SERVICES 

A BILL FOR AN ACT ENTITLED: "AM ACT REVISING THE CRITERIA 

APPLICABLE TO THE CONDITIONAL RELEASE OR DISCHARGE OF A 

PERSON WHO HAS RELIED UPON THE DEFENSE OF MENTAL DISEASE OR 

DEFECT: PROVIDING FOR A DIAGNOSIS OF SERIOUSLY 

DEVELOPMENTALLY DISABLED IN EXAMINATION REPORTS; REVISING 

THE HEARING PROCEDURE: AMENDING SECTIONS 

46-14-301, 46-14-302, 46-14-303, 46-14-304, AND 

MCA: AND PROVIDING AN IMMEDIATE EJ'FECTIVE DATE." 

46-14-206, 

46-14-312, 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 46-14-206, MCA, is amended to read: 

"46-14-206. Report of exaaination. (1) A report of the 

exaaination may must include the following: 

(a) a description of the nature of the exaaination; 

(bl a diagnosis of the mental condition of the 

defendant, including an opinion as to whether the defendant 

is seriously mentally illL as defined in 53-21-102 1 or is 

seriously developmentally disabled, ae defined in 53-20-102; 

(c) if the defendant suffecs fcom a aental disease or 

defect, an opinion as to the defendant'• capacity to 
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understand the proceedings against the defendant and to 

assist in the defendant"s own defense; 

(d) when directed by the court, an opinion as to the 

capacity of the defendant to have a particular state of ■ind 

that is an eleaent of the offense charged; and 

(el when directed by the court, an opinion as to the 

capacity of the defendant, because of a mental diseaae or 

defect, to appreciate the criminality of the defendant's 

behavior or to conform the defendant's behavior to the 

requirement of the law. 

(2) If the exaaination cannot be conducted by reason of 

the unwillingness of the defendant to participate in the 

exaaination, the report ■ust state that fact and auat 

include, if poaaible, an opinion as to whether the 

unwillingness of the defendant was the result of mental 

disease or defect.• 

Section 2. Section 46-14-301, MCA, is amended to read: 

"46-14-301. eo..J.taent upon finding of not guilty by 

reason of lack of -ntal atate -- bearing to deteraine 

releaae or diecbarge. (l) When a defendant is found not 

guilty for the reason that due to a mental disease or defect 

the defendant could not have a particular state of mind that 

ia an essential eleaent of the offense charged, the court 

shall order a prediaposition investigation in a~cordance 

with 46-18-112 and 46-18-113, which must include an 
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investigation of the present mental condition of the 

defendant. If the trial was by jury, the court shall hold a 

hearing to determine the appropriate disposition of the 

defendant. If the trial was by the court, the court may hold 

a hearing to obtain any additional testimony it considers 

necessary to deter■ 1ne the appropriate disposition of the 

defendant. In either case, the testimony and evidence 

presented at the trial must be considered by the court in 

making its determination. 

tit--~he-eettrt7-ttpeft-fiftdin~-thst-the-defeftdsnt-■sy--net 

be--diaeherged--er--re¼eesed-w¼theat-dengeT-~e-etherey-sha¼¼ 

erder--the--defend■ftt--e..-itted--te--the--ettstedy--ef---t,he 

saper>ftteftdent-ef-t,he-Mefttesns-st,ste-hespitsi-t,e-be-piseed-in 

en-apprepr¼ate-inst:i-t:ttt¼on-f-or-e-a:attH!lyy-eareT-and-treat■ent-:-

( 2) The court shall evaluate the nature of the of!e_nse 

with which the d~fendant was char9.ed. If the offense: 

(a) involved a substantial risk of serious bodil:i,: 

injuri or death, actual bodily: injur~, or substantial 

ero~rt:t damage, the court may find that the defendant 

suffers from a mental disease or defect that renders the 

defendant a danger to the defendant or others. If the court 

finds that the defendant presents a danger to the defendant 

or others·, the defendant ma:r: be committed to the custody: of 

the director of the department of corrections and·huaa.n 

services to be placed in an appropriate mental health 
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facility for custody, care, and treat■ent. However, if the 

court find■ that the defendant ia ■erioualy developmentally 

disabled, as defined in 53-20-102 1 the prosecutor ■hall 

petition the court in the aanner provided in Title 53, 

chapter 20. 

(bl charged did not involve a aubstantial ri ■k of 

serioua bodily injur:r: or death, actual bodily injury, or 

aubstant ial property damage, the court shall releaae the 

defendant. The prosecutor may petition the court i~ the 

manner provided in Title 53, chapt~r 20_Q_r 2i. 

CJ) A person cotUti t t-ed to the cuatody of the 

aaperinteftdent director of the department of correctiona and 

human services shaii ~ have a hearing within 180 days of 

confinement to deter■ine the person's present mental 

condition and whether the person ■sr must be diacharged or 

released withe•t-dsnger-te-ethera or whether the coanit■ent 

ma:r: be extended because the person continues to s9f~er from 

a aental disease or defect that renders the person a danger 

to the person or others. The hearing auat be conducted by 

the ee•rt--thst--erdered--the--eemmit■ent-•n¼e■a-thst-ee•rt 

trsnafera-;ttriadietien-to--the--third--;adieisi COURT THAT 

ORDERED THE COMMITMENT UNLESS THAT COU~T TRANSFERS 

JURISDICTION TO THE district court in the district in which 

the person has been placed. The court shall cause notice of 

the hearing to be served upon the person, the person's 
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counael, end the pro■ecutor, and the court that originally 

ordered the commitment. The hearing is a civil proceeding, 

and the burden is upon the defendant depart■ent of 

corrections and human services to prove by a--p~eponderanee 

o!--the clear and convincing evidence that the de!endane 

person may not be safely released because the person 

continues to suffer from a mental disease or defect that 

causes the person to present a substantial risk of serious 

bodily injury oc death to the person or others, of an 

imminent threat of physical injury to the person or others, 

or of substantial property damage. 

(4) According to the determination of the court upon 

the hearing, the defendant person ■ust be discharged or 

released on conditions the court determines to be necessary 

or ■u■ t be co■■itted to the custody of the saper¼ntendent-of 

the--llentan■--state--hoap¼ta¼ director of the depart■ent of 

corrections and human services to be placed in an 

appropriate ¼natitat¼on ■ental health facility for custody, 

care, and treataent. 

j5) A professional peraon shall review the status of 

the person each year. At.the ti■e of the annual review, the 

director of the departaent of correction■ and hu■an ■ervice■ 

or the person or the representative of the person ■aY 

petition for discharge or release of the person. Upon 

request for a hearing, a hearing ■uet be held pursuant to 
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the provisions of sub■ection (3)." 

Section 3. Section 46-14-302, MCA, is amended to read: 

"46-14-302. Discharge or release upon aotion of 

saper¼ntendent director. (11 If the saper¼ntendent--of--ene 

lleneana---•t■te--hospi-tel director of the departaent of 

corrections and human services believes that a peraon 

c~itted to the saperintendent~■ director's custody under 

46-14-301 may be discharged or released on condition without 

danger to th• person or others because the person no longer 

suffers fro■ a mental disease or defect that cause■ the 

person to present a substantial risk of seriou■ bodily 

injury or death to the person or others, of an i-inent 

threat of physical injury to the person or other■, or of 

■ub■tantial property damage, the saperintendent director 

shall ■ake application for the discharge or release of the 

per■on in a report to the district court by-Vftien-the-peraon 

wa■-e-itted in the district in which the person ha■ been 

placed and ■hall ■end a copy of the application and report 

to the pro■ecutor of the county fro■ which the defendane 

person wa■ coaaitted and to the court that originally 

coaaitted the per ■on. 

(2) Th• county attorney and the judge who originally 

coaaitted the person ■aY trana■it to the court state■ents of 

their rea■ons for requesting or granting the original 

coaait .. nt and shall trans■it the statements within 7 ~• 
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if regueated to do so by the presiding court. The county 

attorney and the judge who originally coaaitted the person 

■ust be given the opportunity to request a hearing on the 

requested release of the person and to appea~ ~t the 

hearing. 

J..ll_ Ei_ther the director of the de~rtment of 

corrections and human services or the person 11ay also make 

application to the court for discharge or release as part of 

the person's annual treataent_re~iew. 

titill The court shall then appoint at least two 

peraene one person who are is 

psyehistrists P!!£h i~ t ri st or 

either ~ 

licensed 

qualified 

clinical 

psyeho¼o9is~s psychologist to exaaine the person and to 

report their--op¼nion as to the person's aental condition 

within 60 days or a longer period that the court determines 

to be necessary for the purpose. To facilitate the 

exaainations and the proceedings on the examinations, the 

court aay have the peraon confined in any inaeietteion ~ 

health facility located near the place where the court sits 

that aay be designated by the s~perintendent-0£-~he--Nan~ane 

s~•~e-hospits¼ director of the depart■ent of corrections and 

huaan services aa suitable for the temporary detention of 

irreepon■ib¼e persona suffering from mental diae•ae or 

~-
(5) The committed person or the person's attorney may 
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secure a professional pereon of the coaaitted person•• 

choice to exa■ine the co■aitted person and to testify et the 

hearing. If the person wishing to secure the testi110ny of a 

professional person i ■ unable to do ■o because of financial 

reasons, the court shall appoint an additional profes■ional 

person to perform the exaaination. Whenever possible, the 

court shall allow the coaaitted person or the person's 

attorney a reasonable choice of an available professional 

person qualified to perform the requested examination. The 

professional person must be compensated by the depart-nLof 

corrections and hu-..n services. 

f3till If the court is satisfied by the report filed 

under subsection (1) and the testi■ony of the reporting 

psychiatrist or licensed clinical psychologist that the 

co■aitted per■on -y be discharged or released on condition 

withoat-den9er-to-~he-peraan-ar-othera because the person no 

longer suffers from a ■ental disease or defect that causes 

the person to present a substantial risk of serious bodily 

lnjury or death to the person or others, of an iminent 

threat of physical injury to the person or others, or of 

substantial property damage, the court shall order the 

pereon"s discharge or release on conditions that the court 

deter■ines to be necessary. 

t•till If the court is not satisfied, it shall promptly 

order a hearing to deter■ine whether the person may safely 
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be discharged or released on the grounds that the person no 

longer suffers from a mental disease or defect that causes 

the person to present a substantial risk of serious bodily 

injury or death to the person or others, of an imminent 

threat of physical injury to the person or others, or of 

substantial property damage. A hearing is considered a civil 

proceeding, and the burden is upon the e.,..itted-peraon 

~ to prove by a--prepc,nderanee--of--the clear and 

convincing evidence that the person may~ safely be 

discharged or released because the person continues to 

suffer from a aental diseaSe or defect _that causes the 

person to present a substantial risk of serious bodily 

injury or death to the person or others, of an i.,.inent 

threat of physical injury to the person or others, or of 

substantial property daaage. According to the determination 

of the court upon the hearing, the committed person must 

then be discharged or released on conditions that the court 

determines to be necessary or must be recommitted to the 

custody of the aaperintendent-of-the-Mantana-atate-haspital 

director of the department of corrections and huaan 

services, subject to discharge or release only in accordance 

with the procedures provided in this section and 46-14-303." 

Section 4. Section 46-14-303, MCA, is amended to read: 

"46-14-303. Application for discharge or release by 

~itted person. A co-itted person aay make application 
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for discharge or release ta in the diatrict court b~-whieh 

the-peraan-was-e,,_ittedT in the district in which the 

person baa been placed, and the procedure to be followed 

upon the application is the same as that prescribed in 

46-14-302 in the ca■e of an application . by the 

aaperintendent-af-the-Mentana-atate-haap½tal director of the 

department of corrections and human services. However, an 

application by a committed person need not be considered 

until the person has been confined for a period of not leas 

than 6 months from the date of the order of commitment, and 

if the deter■ination of the court is adverse to the 

application, the person ■ay not be permitted to file a 

further application until 1 year has elapsed fr011 the date 

of any preceding hearing on an application for the peraon's 

releaae or discharge.• 

Section 5. section 46-14-304, MCA, is amended to read, 

•,6-1,-30,. Ree...,it■ent-----after Revocation of 

conditional relea■e. ill ff--within--s--,ears--sfter--the 

eondit¼ene¼-re¼ea■e-of-a--eeaa¼t~ed--peraon The court 11ay 

order revocation of a person's conditional_!el~ase if the 

court deter■ines after hearing evidence that1 

1.!.l the conditions of release have not been fulfilledL 

and 

ill that-fer-the-aafet,-ef-the-person-ar-far-the-asfet, 

of---ethere--the--peraon~a--eonditiona¼--re¼esae--ahoa¼d--be 
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~e•eked~ based on the violations of the conditions and the 

person's past mental health history, there is a substantial 

likelihood that the person continues to suffer from a mental 

disease or defect that causes the person to present a 

substantial risk of serious bodily injury or death to the 

person or others, of an iffllDinent threat of physical injury 

to the ~rson or others! or of substantial Eroperty daaage. 

Pl The court Dia)! C"etain jurisdiction to C'evoke a 

conditional release for no longer than 5 ~ears. 

13! If the court finds that the conditional release 

should _be __ reyokedL the court shall immediately order the 

person to be recoanitted to the custody of the 

saperintendent-ef-the-Nentana-atate-hespita¼ director of the 

department of corrections and human services, subject to 

discharge or release only in accordance with the procedures 

provided in 46-14-302 and 46-14-303." 

Section&. Section 46-14-312, MCA, is amended to read: 

•46-14-312. Sentence to be iaposed. (1) If the court 

finds that the defendant at the time of the coaaisaion of 

the offense of which the defendant waa convicted did not 

suffer froa a mental disease or defect aa described in 

46-14-311, the court shall sentence th■ defendant as 

provid■d in Title 46, chapt■ r 18, 

(2) If the court finds that the defendant at the time 

of the coamission of the offense suffered fr011 a mental 
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disease or defect as described in 46-14-311, any IIBndatory 

mini■u■ sentence prescribed by law for the offense need not 

apply and the court ■hall sentence the defendant to be 

coamltted to the custody of the director of the department 

of corrections and human services to be" placed in an 

appropriate institution for custody, care, and treatment for 

a definite period of ti■e not to ezceed the IIBziau■ tera of 

impriaonaent that could be iaposed under subsection (l). The 

authority of the court with regard to sentencing i ■ the aaae 

as authorised in Title 46, chapter 18, if the tre•t-nt of 

the individual and the protection of the public are provided 

for. 

(3) Either the director or a defendant whose sentence 

haa been iaposed under subsection (2) aay petition the 

aentenclng court for review of the ■entence if the 

profe■■ional person certifies that: 

(Bl the defendant no longer suffers from a mental 

disease or defect; 

(bl the defendant's mental disease or defect no longer 

renders hi■ t~e defend~nt unable to appreciate the 

criminality of his the defendant's conduct or to conform hie 

the defendant's conduct to the requirements of law; er 

(Cl the defendant auffera from a mental disease or 

defect but is not a danger to the defendant or others; or 

tetffi the defendant suffers from a mental diseaa■ or 
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l defect that makes hi■ the defendant a danger to hi■eeif the 

2 defendant er others, but eitherL 

3 ill there is no treatment available for hie the mental 

4 disease or defectL 

5 1ill sr--he the defendant refuses to cooperate with 

6 treatmentL£!_ 

7 (iii) the defendant will no longer ben~fit from active 

8 

9 

10 

ll 

12 

13 

inpatient treatment for the mental disease or defect. 

(4) The sentencing court au1y make any order not 

inconsistent with its original sentencing authority except 

that the length of confinement or supervision must be equal 

to that of the original sentence. The professional person 

shall review the defendant's status each year,• 

14 NEW SECTION. Section 7. Effective date. [Thia act I is 

15 effective on passage and approval. 

-End-
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Sl!IIATE STANDING COIOUTTBE IIEPOR'r 

MR. PRESIDENT: 

Page 1 of 4 
March 8, 1993 

We, your committee on Judiciary having had under consideration 
House Bill No. 255 (first reading copy -- blue), respectfully 
report that Bouse Bill No. 255 be amended as follows and as so 
amended be concurred in. 

Signed: ~~ -~ 
Senator William r,;: , 11 

"-~.,;:.c:::: 

That such amendments read: 

1. Page 5, linea 3 and 4. 
Following: 11 d,efem:lant• on line 3 
Strike: remainder of line·3 through "services" on line 4 
Insert: •state" 

2. Page 5, line 8. 
Following: "risk of• 
Insert: ": 

(a)• 

3. Page 5, line 9. 
Strike: •~11 

Insert: •; 
(b)" 

4. Page 5, line 10. 
Followin9:·•0thers• 
Strike: •,• ---
Insert: •;• 

5, Page 5, line 11. 
Strike• •of• 
Insert; "Tc)• 

6. Paga 6, line 12. 
Following, • .._ • 
Insert: •a substantial risk" 

7. Page 6, line 13. 
Following: "or" 
Insert: •a sii6stantial risk" 

8. Page 6, line 17, 
Following: ~ccrmiLLed• 
Insert: "by which the person was committed 

transfers jurisdiction to the court• 
unless that court 

'ii})_ Amd. Coord. 
w--c- of Senate 

~o \s::,1-,1....i._ - LL, 
enator caccying Bill tL>..., 521241SC.San 

9. Page 6, lines 20 and 21. 
Following, "committed" on line 20 

Page 2 of 4 
March 8, 1993 

Strike: remainder of line 20 through •person• on line 21 

10. Page 6, line 22 through page 7, line 5. 
Strike: subsection (2) in its entirety 
Renumber: subsequent subsections 

11. Page 8, line 19. 
Following: • • 
Insert: •a stbstantial risk" 

12. Page 8, line 20. 
Following: •or• 
Insert: •a substantial risk• 

13. Page 8, lines 22 and 23. 
Following: "discharge• on line 22 
Strike: remainder of line 22 through •necessary• on line 23 

14. Page 8, line 24. 
Following: •,µ.i• 
Insert: "(a) 

15. Page 9, line 3. 
Following: •risk of• 
Insert: •: 

( i). 

16. Page 9, line 4. 
Following: •others• 
Strike: •~ 
Insert: •; 

(ii). 

17. Page 9, line 5. 
Following: •others• 
Strike: "i• --
Insert: •;" 
Following: •or" 
Strike: •of•
Insert: •TTiiJ• 

18. Page 9, line 6. 
Following: ". • 
Insert: "(b)" 

19. Page 9, line 12. SENATE 
H/3 2r.s-

s212usc.san 



Following: "risk of" 
Insert: •: 

( i). 

20. Page 9, line 13. 
Following: •others• 
Strike: •, oyr--
Insert: •-;--

(ii)" 

21, Page 9, line 14, 
Following: "others• 
Strike: •,• --
Insert: •;• 
Following: •or" 
Strike: •of"
Insert: •TI ii J • 

22, Page 9, line 15, 
Following: ".• 
Insert: "(c)" 

23. Page 10, line 1. 
Following: •to• 
Strike: "in" 
Insert: •ta• 

24. Page 10, line 2, 
Following: ~cuwwwitted,• 

Page 3 of 4 
March a, 1993 

Insert: •by which the person was committed unless that court 
transfers jurisdiction to the court" 

25. Page 11, line 5, 
Following: "risk of" 
Insert: •: 

(a)• 

26. Page 11, line 6, 
Following: "others• 
Strike: •, orr--
Insert: •-,--

( b)" 

27. Page 11, line 7. 
Following: "others• 
Strike: •,• --
Insert: "";• 
Following: •~n 

521241SC.San 

Strike: •of• 
Insert: "(c)" 

-END-
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March a, 1993 
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HOUSE BILL NO. 255 

INTRODUCED BY ANDERSON 

BY REQUEST OF TBE DEPARTMENT OF CORRECTIONS 

AND HIJIIAN SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE CRITERIA 

APPLICABLE TO THE CONDITIONAL RELEASE OR DISCHARGE OF A 

PERSON WHO HAS RELIED UPON THE DEFENSE OF MENTAL DISEASE OR 

DEFECT; PROVIDING FOR A DIAGNOSIS OF SERIOUSLY 

DEVELOPMENTALLY DISABLED IN EXAMINATION REPORTS; REVISING 

THE HEARING PROCEDURE; AMENDING SECTIONS 46-14-206, 

46-14-301, 46-14-302, 46-14-303, 46-14-304, AND 46-14-312, 

MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 46-14-206, MCA, is amended to read: 

"46-14-206. Report of exaaination. (1) A report of the 

examination IUIY ~ include the following: 

(a) a description of the nature of the examination; 

(bl a diagnosis of the mental condition of the 

defendant, including an opinion as to whether the defendant 

is seriously mentally illL as defined in 53-21-102, or is 

seriously developmentally disabled, as defined in 53-20-102; 

(c) if the defendant suffers from a mental disease or 

defect, an opinion as to the defendant's capacity to 

~ ..... ,_.,_, ... Council 
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understand the proceedings against the defendant and to 

assist in the defendant•s own defense; 

(d) when directed by the court, an opinion as to the 

capacity of the defendant to have a particular state of mind 

that is an element of the offense charged; and 

(e} when directed by the court, an opinion as to the 

capacity of the defendant, because of a mental disease or 

defect, to appreciate the criminality of the defendant's 

behavior or to conform the defendant's behavior to the 

requirement of the law. 

(2) If the examination cannot be conducted by reason of 

the unwillingness of the defendant to participate in the 

examination, the report must state that fact and must 

include, if possible, an opinion as to whether the 

unwillingness of the defendant was the result of mental 

disease or defect.• 

Section 2. Section 46-14-301, MCA, is amended to read: 

"46-14-301. C.-itaent upon finding of not guilty by 

reason of lack of aental state -- hearing to deteraine 

release or discharge. (1) When a defendant is found not 

guilty for the reason that due to a mental disease or defect 

the defendant could not have a particular state of mind that 

is an essential element of the offense charged, the court 

shall order a predisposition investigation in accordance 

with 46-18-112 and 46-18-113, which must include an 
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investigation of the present mental condition of the 

defendant. If the trial was by jury, the court ~hall hold a 

hearing to determine the appropriate disposition of the 

defendant. If the trial was by the court, the court may hold 

a hearing to obtain any additional testimony it considers 

necessary to determine the appropriate disposition of the 

defendant. In either case, the testimony and evidence 

presented at the trial must be considered by the court in 

making its determination. 

t~t--~he-eoart7-apen-Einding-that-the-deEendant-ma7--not 

be--discharged--or--re¼easeG-wiehout-danger-ee-others7-sha¼¼ 

order--the--deEendant--cemmitted--te--the--casted7--ef---the 

saperintendent-ef-the-Montana-atate-hespita¼-te-be-p¼aeed-in 

an-appropriate-inatittttion-£or-ettetedyy-eare7-and-treat■entT 

(2) The court shall evaluate the nature of the offense 

with which the defendant was charged. If the offense: 

(a) involved a substantial risk of serious bodily 

injury or death, actual bodily injury, or substantial 

property damage, the court may find that the defendant 

suffers from a mental disease or defect that renders the 

defendant a danger to the defendant or others. If the court 

finds that the defendant presents a danger to the defendant 

or others, the defendant may be committed to the custody of 

the director of the department of corrections and human 

serv.ices to be placed in an appropr_iate mental health 
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facility for custody, care, and treatment. However, if the 

court finds that the defendant is seriously developmentally 

disabled, as defined in 53-20-102, the prosecutor shall 

petition the court in the manner provided in Title 53, 

chapter 20. 

(b) charged did not involve a substantial risk of 

serious bodily injury or death, actual bodily injury, or 

substantial property damage, the court shall release the 

defendant. The prosecutor may petition the court in the 

manner provided in Title 53, chapter ~0 or 21. 

( 3) A person committed to the custody of the 

attperin~endene director of the department of corrections and 

human services sha¼¼ !!!!!.!.!:. have a hearing within 180 days of 

confinement to determine the person's present mental 

condition and whether the person ma7 ~ be discharged or 

released wi~hette-danger-ee-oehers or whether the commitment 

may be extended because the person continues to suffer from 

a mental disease or defect that renders the person a danger 

to the person or others. The hearing must be conducted by 

the eottre--eftat--ordered--the--eom1¼tmen~-ttn¼ess-thae-ee~rt 

~ransfers-;ttrisdietien-te--the--third--;adieia¼ COURT THAT 

ORDERED THE COMMITMENT UNLESS THAT COURT TRANSFERS 

JURISDICTION TO THE district court in the district in which 

the person has been placed. The court shall cause notice of 

the hearing to be served upon the person, the person's 
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counsel, aftd the prosecutor, and the court that originally 

ordered the commitment. The hearing is a civil proceeding, 

and the burden is upon the defeftdant ~artment--ef 

eerree~ions--and--httrae:n--services STATE to prove by " 
prependeranee--of-~fte clear and convincing evidence that the 

defendan~ person may not be safely released because the 

person continues to suffer from a mental disease or defect 

that causes the person to present a substantial risk of: 

(A) serious bodily injury or death to the person or 

others 7 -of; 

(B) an imminent threat of physical injury to the person 

or others7; 2!.. ef 

(CJ substantial property damage. 

(4) According to the determination of the court upon 

the hearing, the defendane person must be discharged or 

released on conditions the court determines to be necessary 

or must be committed to the custody of the s~perintendene-&f 

the-Mentana-state-hesp¼ta¼ director of the department of 

corrections and human services to be placed in an 

appropriate instittttien mental health facility for custody, 

care, and treatment. 

(S) A professional person shall review the status of 

the person each year. At the time of the annual review, the 

director of the department of corrections and human services 

or_____!he person or the representative of the person may 
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petition for discharge or release of the person. Upon 

request for a hearing, a hearing must be held pursuant to 

the provisions of subsection (3)." 

Section 3. Section 46-14-302, MCA, is amended to read: 

"46-14-302. Discharge or 

snperintenSent director. (1) 

release upon motion of 

If the saper¼ftteftdent-ef-the 

Mentana--sta~e--ftesp*ta½ director of the department of 

corrections and human services believes that a person 

committed to the snperintendentLs director•s custody under 

46-14-301 may be discharged or released on condition without 

danger to the person or others because the person no longer 

suffers from a mental disease or defe~t that causes the 

person to present a substantial risk of serious bodily 

injury or death to the person or others, A SUBSTANTIAL RISK 

of an imminent threat of physical injury to the person or 

others, or A SUBSTANTIAL RISK of substantial property 

damage, the sttperineendeft~ director shall make application 

for the discharge or release of the person in a report to 

the district court by--vh¼eh--the-pereen-vaa-eemm¼tted BY 

WHICH THE PERSON WAS COMMITTED UNLESS THAT COURT TRANSFERS 

JURISDICTION TO THE COURT in the district in which the 

person has been placed and shall send a copy of the 

application and report to the prosecUtor of the county from 

which the defendant person was committed and--~o--tfte--eettr~ 

tha~-or¼9inai¼y-eeffllll~tte~-ehe-per8en. 
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tit--~he--eoanty--a~eorne7--and-the-;ttd9e-who-ori9ina¼¼7 

eoffllllitted-the-person-may-transait-to-the-eoart-statemeftts-0£ 

the*r--reasons--£or--reqaestin9--or--9rantin9--the--or*gina¼ 

eofflfflitment-and-sha¼¼-transmit-the-statements-w*th*n--~--days 

if--regaested--te--do--so-by-the-presidin9-eettrtT-~he-eoanty 

attorney-and-the-;ttd9e-who-ori9ina¼¼y-eonunitted--the--persen 

mast--be--giYen--the-opportanity-to-reguest-a-hearing-on-the 

reqaested-re¼ease--of--the--person--and--to--appear--at--the 

hearin~• 

filill Either the director of the de~rtment of 

corrections and human services or the person may also make 

application to the court for discharge or release as part of 

the person's annual treatment review. 

titf.!ti.ll The court shall then appoint at least twe 

persons one pers~n who are 

payehiatriats E!l'.chiatrist 

is 

or 

either ~ 

licensed 

qualified 

clinical 

payehe¼egis~s psychologist to examine the person and to 

report their--opinion as to the person's mental condition 

within 60 days or a longer period that the court determines 

to be necessary for the purpose. To facilitate the 

examinations and the proceedings on the examinations, the 

court may have the person confined in any inatit~eton mental 

health facility located near the place where the court sits 

that may be designated by the aaperintendent-ef-the--Mentana 

state-heapita¼ director of the department of c9rre9~io11~ ~nd 
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human services as suitable for the temporary detention of 

irrespensib¼e persons suffering from mental ___Qisease or 

defect. 

f5t(4) The committed person or the person's attorney 

may secure a professional person of the committed person's 

choice to examine the committed person and to testify at the 

hearing. If the person wishing to secure the testimony of a 

professional person is unable to do so because of financial 

reasons, the court shall appoint an additional professional 

person to perform the examination. Whenever possible, the 

court shall allow the committed person or the person's 

attorney a reasonable choice of an available professional 

person qualified to perform the requested examination. The 

professional person must be compensated by the departmen~of 

corrections and human services. 

t3tlliill_ If the court is satisfied by the report filed 

under subsection (1) and the testimony of the reporting 

psychiatrist or licensed clinical psychologist that the 

committed person may be discharged or released on condition 

wiCho~t-danger-eo-the-peraon-er-others because the person no 

longer suffers from a mental disease or defect that causes 

the person to present a substantial risk of serious bodily 

injury or death to the person or others, A SUBSTANTIAL RISK 

of an irmninent threat of physical injury to the person or 

others~ A SUBSTANTIAL RISK of substantial property 
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damage, the court shall order the person's discharge or 

re¼eaee--on--eenditiefts--that--the--eenrt--determines--te-be 

neeessery. 

t•tt~t(6) (A) If the court is not satisfied, it shall 

promptly order a hearing to determine whether the person may 

safely be discharged or released on the grounds that the 

pecson no longer suffers from a mental disease or defect 

that causes the person to present a substantial risk of: 

(I) serious bodily injury or death to the person or 

others,-ef; 

(II) an imminent threat of physical injury to the person 

or others,; S!!. er 

(III) substantial property damage. 

1fil A hearing is considered a civil proceeding, and the 

burden is upon the eo11U11itted-per90ft state to prove by a 

preponderanee--er-tne clear and convincing evidence that the 

person may~ safely be discharged or released because 

the person continues to suffer from a mental disease or 

d~f~c~ tjl~causes the person to pr~sent a_ ~ubstantial risk 

!ili 
(I) serious bodily injury or death to the person or 

others7-0£; 

(II) an imminent threat of physical injury to the person 

or others,;£!._ ef 

(III) substantial property damage. 
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1£1 According to the determination of the court upon 

the hearing, the com.mitted person must then be discharged or 

released on conditions that the court determines to be 

necessary or must be recommitted to the custody of the 

super¼nteftd~ftt-of-the-Montafta-etate-hos~ita½ director of the 

department of corrections and human services, subject to 

discharge or release only in accordance with the procedures 

provided in this section and 46-14-303a" 

Section 4. Section 46-14-303, MCA, is amended to read: 

"46-14-303. Application for discharge or release by 

coaaitted person. A committed person may make application 

for discharge or release to in TO the district court hy 

whieh--the--persen--was--eomaritted7 BY WHICH THE PERSON WAS 

COMMITTED UNLESS THAT COURT TRANSFERS JURISDICTION TO THE 

rn! in the district in which the person has been placed, 

and the procedure to be followed upon the application is the 

same as that prescribed in 46-14-302 in the case of an 

application by the snperinteftd~ftt--ef--the--Montana-stat~ 

hospita¼ director of the department of corrections and human 

servic~s. However, an application by a couu:nitted person need 

not be considered until the person has been confined for a 

period of not less than 6 months from the date of the order 

of commitment, and if the determination of the court is 

adverse to the application, the person may not be permitted 

to file a further application until l year has elapsed from 
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the date of any preceding hearing on an application for the 

person's release or discharge. 11 

Section 5. Section 46-14-304, MCA, is amended to read: 

"46-14-304. Reeo-itment----arter Revocation of 

conditional release. 1.U_ ¼f--within--5--years--arter--tfte 

eond¼tiena¼--re¼ease--er--a--eo11U1itted--persen The court may 

order revocation of a person's conditional release if the 

court determines after hearing evidence that1 

~ the conditions of release have not been fulfilledL 

and 

ill that-for-the-safety-of-the-person-or-for-the-safety 

er--ethers--the--persen~s--cond¼t¼ena¼--re¼ease--sheuid---be 

revo*ed7 based on the violations of the conditions and the 

person's past mental health history, there is a substantial 

likelihood that the person continues to suffer from a mental 

disease or defect that causes the person to present a 

substantial risk of: 

(I} serious bodily injury or death to the person or 

others7-o~; 

(II) an imminent threat of physical injury to the person 

or others7; or o! 

(III) substantial property damage, 

(2) The court may retain jurisdiction t~ r~voke a 

conditional release for no longer than 5 years. 

ill If the court finds that the conditional release 
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should be revoked, the court shall immediately order the 

person to be reconunitted to the custody of the 

sttperintendent-0£-the-Montana-state-hospita¼ director of the 

department of corrections and human services, subject to 

discharge or release only in accordance with the procedures 

provided in 46-14-302 and 46-14-303." 

Section 6. Section 46-14-312, MCA, is amended to read: 

"46-14-312. Sentence to be i11p0sed. (1) If the court 

finds that the defendant at the time of the commission of 

the offense of which the defendant was convicted did not 

suffer from a mental disease or defect as described in 

46-14-311, the court shall sentence the defendant as 

provided in Title 46, chapter 18. 

(2) If the court finds that the defendant at the time 

of the commission of the offense suffered from a mental 

disease or defect as described in 46-14-311, any mandatory 

minimum sentence prescribed by law for the offense need not 

shall sentence the defendant to be apply and the court 

conwitted to the custody of the director of the department 

and human services to be placed in an of corrections 

appropriate institution for custody, care, and treatment for 

a definite period of time not to exceed the maximum term of 

imprisonment that could be imposed under subsection {1). The 

authority of the court with regard to sentencing is the same 

as authorized in Title 46, chapter 18, if the treatment of 
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the individual and the protection of the public are provided 

for. 

(3) Either the director or a defendant whose sentence 

has been imposed under subsection (2) may petition the 

sentencing court for review of the sentence if the 

professional person certifies that: 

(a) the defendant no longer suffers from a mental 

8 disease or defect: 

9 

10 

(b) the defendant's mental disease or defect no longer 

renders him the def~ndant unable to appreciate the 

11 criminality of h¼e the defendant's conduct or to conform h~s 

12 the defendant's conduct to the requirements of law: er 

13 i.£1 the_ defendant suffers from a mental disease or 

14 defect but is not a dang_er to the defendant _Qr other~ or 

15 tetfil the defendant suffers from a mental disease or 

16 defect that makes h¼m ~h~ def~n~ant a danger to h¼mself the 

17 

18 

defe~ or others, but e¼tfter~ 

ill there is no treatment available for his the mental 

19 disease or defectL 

20 1.!ll cr--he the defendant refuses to cooperate with 

21 treatment; or 

22 

23 

24 

(iii) the defendant will no longer benefit from active 

inpatient treatment for the mental disease or defect. 

(4) The sentencing court may make any order not 

25 inconsistent with its original sentencing authority except 
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that the length of confinement or supervision must be equal 

to that of the original sentence. The professional person 

shall review the defendant's status each year." 

NEW SECTION. Section 7. Effective date. [ This act J is 

effective on passage and approval. 

-End-
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