
HOUSE BILL NO. 216 

INTRODUCED BY DOHERTY, GRADY, HARRINGTON, HARPER, STRIZICH, 
BECK, KENNEDY, COCCHIARELLA, WALLIN, T. NELSON, STANG, 

HARP, R. JOHNSON 

JANUARY 16, 1993 

FEBRUARY 13, 1993 

FEBRUARY 15, 1993 

FEBRUARY 16, 1993 

FEBRUARY 17, 1993 

FEBRUARY 18, .1993 

FEBRUARY 19, 1993 

FEBRUARY 20, 1993 

MARCH 30, 1993 

MARCH 31, 1993 

APRIL 1, 1993 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON BUSINESS & ECONOMIC DEVELOPMENT. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

ON MOTION, CONSIDERATION PASSED 
FOR THE OAY. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 78; NOES, 21. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 27; NOES, 23. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 



APRIL 5, 1993 

APRIL 7, 1993 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMEN'l'S 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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,# •.. E:°20_ BY_ H\.,m\'ll, ,,,., ,. T· ' . ;t,, ',7 IT" 
, : , . ·, . · .- ~-/~·· · "L fj,!a :?',,~ ~~ !/41y_?_ 
A BILL FOR AN ACT ENTITLED: "AN ACT REVIS ING THI!: MOTOR, ruEr};:)· , 

MARKETING UNFAIR PRACTICES LAW: PROVIDING THAT AN 

ADVERTISEMENT, OFFERING TO SELL, OR SALE OF MOTOR FUEL AT 

LESS THAN COST IS PRIMA FACIE EVIDENCE OF INTENT TO INJURE 

OR DESTROY COMPETITORS, INJURE OR DESTROY COMPETITION, OR 

SUBSTANTIALLY LESSEN COMPETITION; REMOVING THE TERMINATION 

OF THE REGULATION OF RETAIL MOTOR FUEL PRICING: AMENDING 

SECTION 30-14-804, MCA, AND SECTION 9, CHAPTER 499, LAWS OF 

1991; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 30-14-804, MCA, is amended to read: 

•J0-14-804. CTeaporary) Below-cost sale prohibited. (1) 

A wholesaler may not sell motor fuel to a retail motor fuel 

outlet at less than the delivered cost of the motor fuel 

plus the cost of doing business if the effect is to injure 

or destroy competitors or to injure or destroy competition 

or substantially lessen competition. 

(2) A retailer may not sell motor fuel at less than the 

delivered cost of the motor fuel plus the cost of doing 

business if the effect is to injure or destroy competition 

or .substantially lessen competitiona 
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(3) A wholesaler may not sell or transfer motor fuel to 

itself or an affiliate for resale at a retail outlet at a 

transfer price lower than the price the wholesaler charges 

another retail motor fuel outlet that purchases a like 

quantity within the same competitive area if the effect is 

to injure or destroy competition or substantially lessen 

competition a 

(4) The provisions of this part do not apply to a sale 

at wholesale or a sale at retail made: 

(a) in an isolated transaction not in the usual course 

of business; 

tb) if motor fuels are advertised, offered for sale, or 

sold in a bona fide clearance sale for the purpose of 

discontinuing trade in the motor fuel and the advertising, 

offer to sell, or sale states the reason for the sale and 

the quantity of the motor fuel advertised, offered for sale, 

or to be sold; 

{c) if the motor fuel is advertised, offered for sale, 

or sold as imperfect or damaged and the advertising, offer 

of sale, or sale states the reason for the sale and the 

quantity of the motor fuel advertised, offered for sale, or 

sold; 

(d) if motor fuel is sold upon the final liquidation of 

a business; or 

(e) if motor fuel is advertised, offered for sale, or 

-2- \-\e, Q..\'­
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sold by a fiduciary or other officer under the order or 

direction of a court. 

( 5 l Notice required under this section is not 

sufficient unless the subject of the sale is kept separate 

from other stocks and is clearly and legibly marked with the 

reason for the sale and any advertisement of the goods 

indicates the same facts and the quantity to be sold. 

(6) A wholesaler or retailer may advertise, offer to 

sell, or sell motor fuel at a price made in good faith to 

meet the price of a competitor who is selling the same or a 

11 similar product of like grade and quality. The price of 

12 motor fuel advertised, offered for sale, or sold under the 

13 exceptions in subsection (4) may not be considered the price 

14 of a competitor and may not be used as a basis for 

15 establishing prices below cost, and the price established at 

16 a bankruptcy sale may not be considered the price of a 

17 competitor under the provi-sions of this section. 

18 (7) If a wholesaler sells motor fuel to another 

19 wholesaler, the former is not required to include in his 

20 selling price to the latter the cost of doing business as 

21 defined in 30-14-803, but the latter wholesaler, upon resale 

22 to a retailer, is subject to the provisions of this section. 

23 

24 

25 

(8) Evidence of advertisement, offering to sell, or 

sale of motor fuel at less than cost is prima facie evidence 

of intent to injure competitors or destroy or substantially 
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lessen competition. (Terminates July 1, 1993--sec. 9, Ch. 

499, L. 1991. J" 

Section 2. Section 9, Chapter 499, Laws of 1991, is 

amended to read: 

"Section 9. Effective date ---termination. [This act l 

is effective on passage and approval and-termiftates-Ott½y-¼7 

¼993." 

NEW SECTION. Section 3. Effective date. [This act J is 

effective on pass·age and approval. 

-End-

-4-
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HOUSE BILL NO, 216 

INTRODUCED BY DOHERTY, GRADY, HARRINGTON, HARPER, STRIZICH, 

BECK, KENNEDY, COCCHIARELLA, WALLIN, T. NELSON, STANG, 

HARP, R. JOHNSON 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING 'fllB-M8'l'6R-PHHb 

MARKl!'ffN6--HMPA¼R---PRAe~JeBS---Eu\WT---PR8V¼BfN6---~-~---A!I 

ABVHR~¼SHM!IM~7--8PPBR¼N6--~--SBbb7-8R-SAbB-8P-Me'fEIR-PHHb-A~ 

bBSS-~HAM-ees~-JS-PR¼MA-PAefB-BVJBl!MeB-8P-¼M~BM'!--~--JNdHRH 

8R--BBS~R8Y--eeMPB'ff~RS7--fN~HRB-8R-BBS~R8¥-E!eKPB'l'¼~f8M7-8R 

SHBS~All'l'fAbb¥-bBSSBN-eBMPl!'ffft8NT-RBM8YtN6 THE TERMINATION 

OF THE REGULATION OF RETAIL MOTOR FUEL PRICING; AKENDING 

SBe~f8M-~8-¼4-8847-MeA7-ANB SECTION 9, CHAPTER 499, LAWS OF 

1991; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE," 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section--t~-see1eion-38-¼4-i!&4,-MeA7 -is-8111efldea-to-reed~-­

a39-¼t-884.--t~e•poreryt-Be¼ow-eoet-se¼e-prohibitri.-t¼t 

A--who¼eeeier-mey-net-eeii-motor-fnei-to-e-reteii-otor-fnei 

ontiet-et-¼ees-then-the-dei¼yered-eoet--of--the---tor--fnei 

p¼us--the--cost-of-deing-bue¼neee-iE-the-effeet-is-to-¼ft;ttre 

or-destroy-eompetitors-or-to-¼njnre-or--destroy--eompetit¼on 

er-substant¼a¼¼y-¼esaen-eompetit¼OnT 

tit--A-rete¼ier-mey-not-eei¼-motor-fnei-et-iess-then-the 

dei¼•ered--eost--of--the--motor--ftte¼-p¼ns-the-eost-of-doin~ 
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btta¼ness-¼£-the-effeet-¼s-te-±n;ure-er--destroy--eoapetition 

or-enbstent¼e¼¼y-¼essen-eompet¼tion. 

f3t--A-wfto¼esa¼er-may-not-se¼¼-or-transter-moter-ftte¼-to 

itse¼£--or--an--affi¼iate-£or-resa¼e-at-a-reta¼¼-ettt¼et-at-a 

tranefer-priee-¼ower-theft-the-pr¼ee-the--who¼esa¼er--ebarges 

another--retai¼--motor--fue¼--out¼et--that--pttrehases-a-¼ike 

4ttafttity-within-the-same-ee■petitiwe-area-¼f-the--effeet--¼s 

to--injttre--or--destroy--eompetit¼en-or-snbstantia¼¼y-¼essen 

eempet¼t¼onT 

ttt--~he-provisions-oE-this-part-do-not-app¼y-to-a--ea¼e 

at-whe¼esa¼e-er-a-sa¼e-et-retai¼-made~ 

tat--¼n--an-¼so¼ated-transaetion-not-¼n-the-ttstta¼-eoarse 

of-baaineaa~ 

tbt--¼f--tor-fne¼s-are-ad•ertised7-ofEered-for-sa¼e7-or 

ee¼d-¼n-a-bona--f¼de--e¼earenee--sale--Eor--the--pnrpose--of 

d¼seontinning--trade--in-the-moter-fne¼-and-the-advertising7 

offer-to-ee¼¼y-or-sa¼e-states-the-reasen-for--the--sa¼e--and 

the-qaent¼ty-0E-the-..,tor-fael-ad•ertieed7-0E£ered-for-saie7 

or-to-be-so¼dT 

tet--¼f--the-..,tor-faei-is-ad•ert¼eed7-offered-for-sa¼e7 

or-so¼d-as-¼mperteet-or-damaged-and-the--advertising7--0£fer 

0£--sa¼e7--or--sa¼e--states--the-reasen-for-the-sa¼e-and-the 

4uantity-of-the-moter-ftte¼-advertisedT-offered-fer-sa¼ey--or 

sold; 

tdt--if-motor-fae¼-is-soid-apon-the-finai-liqaidat¼on-of 
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a-basinese;-er 

tet--¼t--110teor--taei-¼a-advert¼aed7-0£Eered-ter-aaie7-or 

aoid-by-a-t¼dae¼ary-or-other--ott¼eer--ander--the--order--or 

direetion-of-a-eoart7 

tSt--Notiee---r9«1aired---ander---thie---seetion--is--not 

aatt¼e¼ene-anieaa-the-aab;eet-ot-ehe-aaie-¼a--kept--aeperate 

tr--other-atoeka-and-¼a-eiear¼y-and-ieq¼b¼y-11arked-rith-the 

reaaon--tor--the--aaie--and--any--advert¼aement-oE-the-qoada 

¼nd¼eates-the-aime-taeea-and-the-gaant¼ty-to-be-soid. 

t6t--A-whoieaaier-or-reta¼¼er-may--advere¼ae7--oEEer--ea 

aeii7--or--aeii---ear-Eae¼-at-a-pr¼ee-11ade-¼n-qaad-Ea¼th-ea 

meet-the-priee-of-a-eoapetiter-who-¼s-se¼¼ing-the-s-e-er--a 

a¼a¼iar--pradaet--aE--¼¼ke--qrade--and-gaai¼ty.-~he-pr¼ee-ot 

14 aotor-Eaei-advert¼aed7-otEered-tor-aaie7-or-ao¼d--ander--the 

15 e•eept¼ona-¼n-aabaeee¼an-ttt--y-not-be-eona¼dered-the-pr¼ee 

16 oE--a--e-pet¼ear--end--aay--noe--be--aaed--as--e--baa¼a-tar 

17 estabi¼ah¼nq-pr¼eea-beiow-eoat7-and-the-pr¼ee-eatabi¼ahed-et 

18 a-benkraptey-aaie-aay-not--be--eona¼dered~-ehe--pr¼ee--of--a 

19 eoapee¼ear-ander-ehe-prov¼a¼ona-af-th¼a~aeee¼on. 

20 t~t--¼E---a--whoieaaier--aeiia--aoear--Eaei--to--anather 

21 who¼eaeier7-the-Ear■er-¼a-noe-rega¼red--eo--¼ne¼ade--¼n--h¼a 

22 sei¼¼nq--pr¼ee--to--Che-iatter-the-eoat-of-do¼nq-baa¼neaa--

23 deE¼ned-¼n-38-¼4-88~7-bat-the-¼etter-whoieaaier7-npon-reae¼e 

24 to-a--retai¼er7-ia-s~b;eet-to-~-pro•ia¼on■-M-ehis-see~¼on• 

25 t6t--Bv¼denee-o~-advert¼aemener--0Efer¼n9--eo--ae¼i7--or 
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sa¼e-o~-•eteP-fae¼-at-¼ese-than-eost-is-prime-faeie-e•idenee 

0£--intent-te-tn;are-eompetiters-or-destrey-or-eabstantia¼¼y 

ieasen-eompet¼t¼on.-t~era¼natea-~aiy-¼7--i993--aeeT--97--ehT 

4997-h.-i99¼.t• 

Section 1. Section 9, Chapter 499, Laws of 1991, is 

amended to read: 

"Section 9. Effective date ------terminat¼on 

TERJlINATION. (This act) is effective on passage and approval 

and-tera¼natea-~a¼y-i7-i993 AND TERJlINATES JULY l, 1995.• 

NE'lf SECTION. Section 2. Effective date. [This act) is 

effective on passage and approval. 

-End-

-4- HB 216 
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BOUSE BILL NO. 216 

INTRODUCED BY DOHERTY, GRADY, BARRINGTON, HARPER, STRIZICH, 

BECK, KENNEDY, COCCBIARELLA, WALLIN, T. NELSON, STANG, 

HARP, R. JOHNSON 

A BILL FQR AN ACT ENTITLED: "AN ACT REVISING '1BB-M8'f8R-PBBli 

MARHl!'Pfll8--BNPAIR---PRM!'fffBS---&AWT---PR8YflHN8---'l'BA'f---AN 

IIBYBR'ffSIUIIDl'f7--ePPBRIN8--'!8--SBhh7-eR-SAhB-8P-N8'18R-P8Bh-A'f 

hBSS-'IBAN-eeB'f-fS-PRIIUI-PM!fB-BYIIMllleB-el'-fll'fllll'f--'16--fNdYRB 

8R--BBS'l'R8¥--e811PB'ff'f8RS7--fN.JIJRB-eR-BBB'fll8¥-e811PB'ffffetl7-eR 

Sl:IBB'1AN'1.fA&h¥-hBSBBN~eeMPB'ff'fteNT-RBll8YfN8 THE TERMINATION 

OF THE REGULATION OF RETAIL IIOTOR FUEL PRICIIIG1 MENDING 

Bae.teN--38-¼4-8B47-IN!A7-AN9 SECTION 9, CIIIU"l'ER 499, LAWS OP 

1991: AND PROVIDING AN IIIMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OP MONTANA: 

Seetio11 't;--seetiOt1--38-¼4-tt-4-,-MeA-,-is-wndri-te-1'ead-.-­

•-3e-¼4-884T--t'feaporaryt-Be¼ow-eo■t-ss¼e-prohibitedT-t¼t 

A--who¼ess¼er--y-not-se¼¼-aetor-fae¼-to-a-retai¼--tar-fae¼ 

aat¼et-st-¼e■■-thsn-the-de¼i•ered-ea■t--af--the--aetar--fae¼ 

p¼a■--the--ea■t-af-daing-baeineee-if-the-effeet-is-ta-in;are 

or-deetroy-e-petitars-ar-to-in;are-or--destroy--ea■petitian 

or-sabstentia¼¼y-¼eeeen-eoapetitionT 

tit--A-ret■i¼er-aay-not-■e¼¼--tor-fae¼-■t-¼eee-then-the 

de¼i•ered--eoet--of--the---tor--fae¼-p¼as-the-ea■t-af-doing ~._,_ 
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basinees-if-the-effeet-i■-to-in;are-or~-deetroy--e-petition 

or-sabstantia¼¼y-¼ea■en-eoapetitianT 

t-3t--A-vho¼eea¼er-aay-nat-ee¼¼-er-tranefer--tor-fae¼-to 

itse¼f--or--sn--affi¼¼ate-for-resa¼e-at-a-retei¼-oat¼et-et-e 

transfer-priee-¼over-than-the-priee-the--who¼e■a¼er--eharges 

another--retai¼---tor--fae¼--eat¼et--that--parehaaes-a-¼i~e 

flllantity-vithin-the-■w-eeapetiti•e-■rea-if-the--efhet--i■ 

to--in;are--or--de■troy--eoapetition-or-■abetentio¼¼y-¼essen 

eeapetitionT 

t•t--'fhe-pro.iaiona-of-thia-pert-do-not-app¼y-to-a--ae¼e 

at-who¼eaa¼e-or-a-■aie-at-re~ai¼-aade~ 

tat--in--an-iaa¼ated-tranaeetion-not-in-the-aaaa¼-e-r■e 

af-baainea■T 

tbt--if--tor-fae¼a-are-ad•ertiaed7-affered-for-■■¼e7-or 

ao¼d-in-a-bone--fide--e¼e■ranee--■e¼e--for--the--porpoee--of 

diaeontinaing--trede--in-the--tor-fae¼-end-the-ad•ertising7 

affer-ta-se¼¼7-&r-se¼e-st■tes-the-reasan-for--the--■a¼e--end 

the-~a■ntity-af-the--tor-fae¼-ed•ertiaed7-offered-fot'-Se¼e7 

ar-to-be-eo¼dT 

tet--if--the--tor-fae¼-ie-ed•ertised7-offered-for-sa¼e7 

or-ee¼~-as-iaperfeet-er-~e1U19ed-and-~fte--adyertising7--offer 

of--se¼e7--or--saie--states--the-reeson-for-the-ss¼e-and-the 

qaantity-of-the-metor-fne¼-ad•e~~ieed7-effere~-fer-sa¼ey--or 

ao¼dT 

tdt--if-aete~-fael-ia-sold-apon-the-fina¼-¼iqttidation-of 
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a-haainees,.-er 

tet--if---tor--fael-¼e-ed•ertieedy-effered-for-eeley-or 

eo¼d-by-e-fidaeiary-or-other--offieer--ander--the--order--or 

direet¼on-of-e-eoartT 

t5t--Notiee---reqa¼red---ander---th¼e---eeet¼on--¼e--not 

eaff¼eient-anteea-the-eabjeet-of-the-ea¼e-¼■--tept--aeperete 

fr--other-etoete-and-¼e-e¼earty-end-¼e9ib¼y--rted-with-the 

reaeon--for--the--ea¼e--and--any--ad•ertia--nt-of-the-900da 

¼ndieetee-th•-•--faeta-aftd-the--.;aant¼ty-to-lle-ao¼dT 

t6t--A-wholeaa¼er-<>r-retaiter--y--ad•ertiaey--offer--to 

ee¼ty--or--■ei¼---tor-fae¼-■t-■-priee-.. de-in-9ood-fa¼th-to 

iieet-the-priee-of-a-eoapetitor-who-ia-eettin9-the-s--or--a 

e¼aitar--proclaet--of--tike--grade--and-qaa¼ityT-9he-priee-of 

14 -tor-f,aet-•d•ertiaed7-offered-for-aa¼ey-or-ao¼d--ander--tlle 

15 eaeeptiona-in-aabaeeti-oft-tft--y-not-lle-eonaidered-the-priee 

16 of--a--e-petitor--aftd---,---t--lle--aaed--■a--■--baaie-for 

17 eetabti■hin9-prieea-be¼ow-eoat7-and-the-priee-eetab¼iahed-at 

18 a-bankraptey-ea¼e--y-not--lle--eonaidered--the--priee--of--• 

19 e~titor-ander-the-pro•i•iona-of-thia-aeetionT 

20 tit--lf---a--who¼esaler--aella---tor--fae¼--to--•-ther 

21 wholeaaler7-the-foraer-¼a-not-reqaired--to--inetade--in--hia 

22 aetlin9--priee--to--the-latter-the-eoat-of-doi...,-baaineaa-aa 

23 defined-¼n-38-tf-8837-bat-the-tatter-whole■ aiery-apon-reaale 

24 to-a-retaiter7-i■-aaa;eet-to-the-pr0¥ia¼ona-of-th¼a-aeetionT 

25 t8t--B•idenee-0E-ad•ertiaeaentr--0Eferi"1--to--aetty--or 
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aale-of--tor-faet-at-less-than-eoet-¼e-pri--f•eie-e•¼denee 

of--¼ntent-to-¼n;are-e<lllp4t1'¼tore-or-destroy-or-•abetant¼a¼ly 

¼eeeen-eNNt¼tionT-t9erainatee-~aly-iy--¼993--eeeT--9y--ehT 

499y-hT-¼99¼Tt• 

Section 1. Section 9, Chapter 499, Laws of 1991, la 

aaended to read: 

•section 9, gffecti¥e date ------termination 

TERMINATION. (Thia act) la effective on passage and approval 

and-terainatea-~aty-¼y-¼993 AND TERIIIINATES JULY 1, 19!lS.• 

NBW SECTION. Section 2. BffecUYe date. (Thia act I la 

effective on passage and approval. 

-End-
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SENATE STANDililG COMMITTEE REPORT 

MR. PRESIDENT: 

Page 1 of 4 
March 27, 1993 

We, your committee on Judiciary having had under consideration 
House Bill No. 216 (third reading copy -- blue), respectfully 
report that House Bill No. 216 be amended as follows and as so 
amended be concurred in. 

Signed: 
Senator Willia 

That such amendments read: 

1. Title, line 11. 
Following: "REHEh'IN0"1 

Insert: "THE MOTOR FUEL MARKETING UNFAIR PRACTICES LAW; PROVIDING 
THAT AN ADVERTISEMENT, OFFERING TO SELL, OR SALE OF MOTOR 
FUEL AT LESS THAN COST IS PRIMA FACIE EVIDENCE OF INTENT TO 
INJURE OR DESTROY COMPETITORS, INJURE OR DESTROY 
COMPETITION, OR SUBSTANTIALLY LESSEN COMPETITION; REMOVING" 

2. Title, line 13. 
Following: •#.EMD• 
Insert: "SECTIONS 30-14-803 AND 30-14-804, MCA, ANO" 

3. Page 4. 
Following: line 4 
Insert: •section 1. Section 30-14-803, MCA, is amended to read: 

"30-14-803. (Teaporary) Definitions. As used in this part, 
unless the context requires otherwise, the following definitions 
apply: 

(1) "Affiliate• means a person who, other than through a 
. franchise or marketing agreement, controls, is controlled by, or 
·is under common control with any other person. · 
- ( 2) •east of doing business", in the absence of: proof of 
·iesset cost, -ans l\ of the delheted cost of motet fuel fut 
Nholesale sales and 61 of· the deliveted cost of motet fuel fut 
zetail sales and in otbec cases includes all costs incaczed ia 
the conduct of business, including bat not litaited to. 

(a) labot, includi11g salu ies of executives and officets, 
(b) te11t that is not less than the £ah =tket ♦ alae based 

on caccent use, 
(c) intecest on borrowed capital, 
(d) depteciation, 
(e) selling cost, 
( f} maiutenallce of equiplllent, 
(g) losses due Lo breakage oc damtsge, 
(h) credit cazd fees or othet chazges, 
(i) ccedit losses, and 
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(j) all licenses, Lazes, i11su1ance, and adoettisiag. 
t:ttill "Customary discount for cash" means an allowance, 

whether part of a larger discount or not, made to a wholesaler or 
retailer when a person pays for motor fuel within a limited or 
specified time. 

t-itt.W "Delivered cost of motor fuel" means: 
(a)~or a distributor or retailer, the lower of the most 

recent cost of motor fuel to the distributor or retailer or the 
lQ.west replacement cost of motor fuel to the distributor or 
retailer within 5 days prior to the date of sale, in the 
quantity last P1,1rchased, whether within or before the 5-day 
period, less all trade discounts except customary discounts for 
cash plus transportation costs and any taxes that may be required 
by law if not already included in the invoice cost; or 

(b) for a refiner, that refiner's posted rack price to the 
wholesale class of trade at the terminal used by the refiner to 
obtain the motor fuel, plus transportation costs and any taxes 
that may be required by law. If the refiner does not regularly 
sell to the wholesale class of trade at the terminal or does not 
post a terminal price, the refiner may use as it-s rack price the 
posted price of any other refiner at a terminal within the 
general trade area that has products readily available for sale 
to the wholesale class of trade. 

t'-r)-i_41 "Distributor• means a person engaged in the purchaae 
of motor-r.iel for resale to a retail motor fuel outlet. 

tv-1-ill "Motor fuel" means gasoline, as defined in 15-70-
201, alcohol blended with gasoline to produce gasohol, and 
special fuel as defined in 15-70-301. 

t-rt.iti •person" means an individual, a sole proprietorship, 
a partnership, a corporation, any other form of business entity, 
or any individual acting on behalf of any of them • 
" t-8-tJ..:4. "Posted rack price• means the f,o,b. terminal price 
{or a particular motor fuel that a refiner, producer, or person 
~ffers for sale or transfer to itself or any related or unrelated 
person. 

~.JJ!l "Refiner• means a person engaged in the production 
or refining of motor fuel, whether the production or refining 
occurs in this state or elsewhere, and includes any affiliate of 
the person. 

t"t"6'till. "Retailer• means a person engaged in the business of 
selling motor fuel at a retail motor fuel outlet. 

t-rrtil.Q.l "Retail motor fuel outlet" 111eans a place of 
business where motor fuel is sold and delivered into the tanks of 
motor vehicles regardless of whether the income from the selling 
and delivery of the fuel is the primary source of revenue of that 
business. 

t"tt-t(ll) "Sale• means a transfer, gift, sale, offer for 
sale, or a'avertisement for sale in any manner or by any means of 
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1110tor fuel, including a transfer of motor fuel by a person to 
himself or to his affiliate. 

t¼¼tfil.l •Transfer price" means the price used by a person 
to transfer 1110tor fuel to himself or to an affiliate for resale 
at a retail motor fuel outlet. 

fT'l't~ "Transportation cost" means the actual cost of 
transportation of motor fuel or, in the absence of proof of 
actual cost, the common carrier rates fixed by the public service 
commission for the immediate market area concerned. 

- trS-ti!.il. "Wholesaler• means a person engaged in the business 
of making sales at wholesale to a retail motor fuel outlet. 
(Terminates July l, 1993--sec. 9, Ch. 499, L. 1991.) • 

Section 2. Section 30-14-804, MCA, is amended to read: 
"30-14-804. (Teapo1a1y) Below-cost sale prohibited. (1) A 

wholesaler may not sell motor fuel to a retail motor fuel outlet 
at less than the delivered cost of the motor fuel plus the cost 
of doing business if the effect is to injure or destroy 
competitors or to injure or destroy competition or substantially 
lessen competition. 

(2) A retailer may not sell motor fuel at less than the 
delivered cost of the motor fuel plus the cost of doing business 
if the effect is to injure or destroy c0112petitors or to injure or 
destroy competition or substantially lessen compet1tlon. 

(3) A wholesaler may not sell or transfer motor fuel to 
itself or an affiliate for resale at a retail outlet at a 
transfer price lower than the price the wholesaler charges 
another retail motor fuel outlet that purchases a like quantity 
within the same competitive area if the effect is to injure or 
destroy comrvtitors or to injure or destroy competition or 
substantial y lessen competition. 

(4) The provisions of this part do not apply to _a sale at 
wholesale or a sale at retail made: 
- (a) in an isolated transaction not in the usual ·course of 
business; · 

(b) if motor fuels are advertised, offered for sale, or 
sold in a bona fide clearance sale for the purpose of 
discontinuing trade in the actor fuel and the advertising, offer 
to sell, or sale states the reason for the sale and the quantity 
of the motor fuel advertised, offered for sale, or to be sold; 

(c) if the motor fuel is advertised, offered for sale, or 
sold as imperfect or damaged and the advertising, offer of sale, 
or sale states the reason for the sale and the quantity of the 
motor fuel advertised, offered for sale, or sold; 

(d) if 1110tor fuel is sold upon the final liquidation of a 
business; or· 
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(e) if motor fuel is advertised, offered for sale, or sold 
by a fiduciary or other officer under the order or direction of a 
court .. 

(5) Notice required under this section is not sufficient 
unless the subject of the sale is kept separate from other stocks 
and is clearly and legibly marked with the reason for the sale 
and any advertisement of the goods indicates the same facts and 
the quantity to be sold. 
_ (6) A wholesaler or retailer may advertise, offer to sell, 

or sell motor fuel at a price made in good faith to meet the 
price of a competitor who is selling the same or a similar 
product of like grade and quality. The price of motor fuel 
advertised, offered for sale, or sold under the exceptions in 
subsection (4) may not be considered the price of a competitor 
and may not be used as a basis for establishing prices below 
cost, and the price established at a bankruptcy sale may not be 
considered the price of a competitor under the provisions of this 
section. 

T(-i1H),-~lf-ff-.,a-.owrthNCo>llc1e"S"'d"'lb!!eT1--.sr,e..Jle'lbs....-mmv<>tt,:o,.,-1f"ra"e"'ll-t-t"o,...,,a"'11"'0"L-ll.,,,e.,,..--•• hh...,odl-,e.,s11a>'lbe...,..,r r· 
the fotmez is not teqaized Lo include in his selling ptice to the 
lattet the cost of doing business as defined in 36 14 883, bat 
the latter wholesaler, upon cesale Lo a 1etaile1, is subject to 
the provisions of this section. 

7 Evidence of advertisement~ offerin or sale of 
motor uel at ess than cost is prima acie ev1 ence o intent to 
in1ure competitors or destro~ or substantially lessen 
competition. (!lezmiuates d'aly 1, 1193 sec. 9, eh. 499, r,. 
r99i:":'"t"R 

Renumber: subsequent sections 

4. Page 4, lines 7 and 8. 
_Strike: •-- TERMINATION" 

s. Page 4, line 9. 
Strike: "AND TERMINATES JULY l, 1995" 

-END-
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MR. PRESIDENT: 
We, your committee on Judiciary having had under consideration 

House Bill No. 216 (third reading copy -- blue), respectfully 
report that House Bill No. 216 be amended as follows and as so 
amended be concurred in. 

Senator 

That such amendments read: 

1. Title, line 11. 
Follo1o1ing: "!H!IIO<IHO" 
Insert: "THE MOTOR FUEL MARKETING UNFAIR PRACTICES LA'ri; PROVIDING 

THAT AN ADVERTISEMENT, OFFERING TO SELL, OR SALE OF MOTOR 
FUEL AT LESS THAN COST IS PRIMA FACIE EVIDENCE OF INTENT TO 
INJURE OR DESTROY COMPETITORS, INJURE OR DESTROY 
COMPETITION, OR SUBSTANTIALLY LESSEN COMPETITION; REMOVING" 

2. Title, line 13. 
Following: "Mte" 
Insert: "SECTION 30-14-804, MCA, AND" 

3. Page 4. 
Following: line 4 
Insert: "Section 1. Section 30-14-804, MCA, is amended to read: 

"30-14-804. (T-.,otacy) Below-cost sale prohibited. 
(1) A wholesaler may not sell motor fuel to a retail motor 
fuel oUtlet at less than the delivered cost of the motor 
fuel plus the cost of doing business if the effect is to 
injure or destroy competitors or to injure or destroy 
competition or substantially lessen compet1t1on. 
(2) A retailer may not sell motor fuel at less than the 

delivered cost of the motor fuel plus the cost of doing business 
if the effect is to injure or destroy competitors or to injure or 
destroy competition or substantially lessen competit1on. 

(3) A wholesaler may not sell or transfer motor fuel to 
itself or an affiliate for resale at a retail outlet at a 
transfer price lower than the price the wholesaler charges 
another retail motor fuel outlet that purchases a like quantity 
within the same competitive area if the effect is to injure or 
destroy competitors or to injure or destroy competition or 
substantially lessen compet1t1on. 

(4) The provisions of this part do not apply to a sale at 
wholesale or a sale at retail made: 

(a) in an isolated transaction not in the usual course of 
business; 
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(b) if motor fuels are advertised, offered for sale, or 
sold in a bona fide clearance sale for the purpose of 
discontinuing trade in the motor fuel and the advertising, offer 
to sell, or sale states the reason for the sale and the quantity 
of the motor fuel advertised, offered for sale, or to be sold; 

(CJ if the motor fuel is advertised, offered for sale, or 
sold as imperfect or damaged and the advertising, offer of sale, 
or sale states the reason for the sale and the quantity of the 
motor fuel advertised, offered for sale, or sold; 

(d) if motor fuel is so.ld upon the final liquidation of c=!, 

business; or 
(e) if motor fuel is advertised, offered for sale, or sold 

by a fiduciary or other officer under the order or direction of a 
court. 

(5) Notice required under this section is not sufficient 
unless the subject of the sale is kept separate from other stocks 
and is clearly and legibly marked with the reason for the sale 
and any advertisement of the goods indicates the same facts and 
the quantity to be sold. 

(6) A wholesaler or retailer may advertise, offer to sell, 
or sell motor fuel at a price made in good faith to meet the 
price of a competitor who is selling the same or a similar 
product of like grade and quality. The price of motor fuel 
advertised, offered for sale, or sold under the exceptions in 
subsection (4) may not be considered the price of a competitor 
and may not be used as a basis for establishing prices below 
cost, and the price established at a bankruptcy sale may not be 
considered the price of a competitor under the provisions of this 
section. 

{7) If a wholesaler sells motor fuel to another wholesaler, 
the former is not required to include in his selling price to the 
latter the cost of doing business as defined in 30-14-803, but 
the latter wholesaler, upon resale to a retailer, is subject to 
the provisions of this section. 

8 Evidence of advertisement, offerin or sale of 
motor uel at less than cost 1s pr1ma ac1e ev1 ence o 1ntent to 
lnJure compet1tors_or destr~y ?r ~~~~tant1ally 
competition. (Yecm1aates auly l, 1993 sec. 3, eh. 493, I:.. 
-tt-9-l--;-t" ,, 

Renumber: subsequent sections 

4. Page •L lines 7 and B. 
Strike: "-- TERMINATION" 

5 . Page -1, 1 i ne 9. 
Strike: "AND TERMINATES JULY l, 1995" 

-END-
SENATE 

I/ti ~!lo 
1012nsc.san 



53rd Legislature HB 0216/03 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

lB 

19 

20 

21 

22 

23 

24 

25 

HOUSE BILL NO. 216 

INTRODUCED BY DOHERTY, GRADY, BARRINGTON, HARPER, _STRIZICH, 

BECK, KENNEDY, COCCHIARELLA, WALLIN, T. NELSON, STANG, 

HARP, R. JOHNSON 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING ~BB-Me'l'6R-PBBb 

MARKB~tN6--BNPAtR---PRAe~tess---bAW~---PR0YtBtN6---~HA~---AN 

ABYBR~tSBMBN'1'7--ePPBfttN6--'f8--SBbb7-8R-SAbB-8P-M8'f6R-PBBb-A~ 

bBSS-~HAN-ees~-tS-PRtMA-PAetB-BYtBBNeB-eP-tN~BN~--'f8--¼NdBRB 

8R--BBS~R8'l--eeMPB'l'i'f8RS7--INal1RB-8R-BBS~--eeMPB~i~¼8N7-8R 

SBBS~AN~¼Abb¥-bBSSBN-eeMPB'l'¼~i811~-RBM0YtN8 T~E MOTOR FUEL 

MARKETING UNFAIR PRACTICES LAWi PROVIDING THAT AN 

ADVERTISEMENT, OFFERING TO SELL, OR SALE OF MOTOR FUEL AT 

LESS THAN COST IS PRIMA FACIE EVIDENCE OF INTENT TO INJURE 

OR DESTROY COMPETITORS, INJURE OR DESTROY COMPETITION, OR 

SUBSTANTIALLY LESSEN COMPETITION: REMOVING THE TERMINATION 

OF THE REGULATION OF RETAIL MOTOR FUEL PRICING; AMENDING 

SBe~t8N--3&-¼4-8947--MeA7--ANB SECTION 30-14-804, MCA, AND 

SECTION 9, CHAPTER 499, LAWS OF 1991; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Seetioft-f~-S-i0t'l-39-l4-6947-M€A7 -¼s-amended-~o-read~-­

•39-14-994T--t~emperaryt-Be¼ow-eost-sa¼e-prohibited.-t¼t 

A--who¼eaa¼er-11147-not-ae¼¼-aoter-fnel-te-a-reta¼¼-motor-fae¼ 
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ont¼et-at-less-than-the-de¼¼•ered-eost--of--the--motor--fae¼ 

pitte--the--eost-0£-do¼n9-hus¼ness-if-the-e£feet-ts-te-tft;ttre 

or-destroy-eompet¼ters-er-to-in;ure-or--destrey--eompetition 

or-aabstant¼a¼¼y-¼eaaen-eompet¼t¼on. 

tit--A-reta¼¼er-11147-not-se¼¼-motor-fae¼-at-¼ess-than-the 

de¼¼•ered--eost--of--the--motor--fae¼-p¼as-the-eost-of-doing 

btteinees-if-the-efEeet-is-to-in;ure-or--destroy--competition 

or-sttbstantia¼¼y-¼essen-eempet¼t¼eftT 

t3t--A-who¼esa¼er-may-not-se¼¼-er-trans£er-meter-£tte¼-to 

itse¼£--or--an--a££¼¼¼ate-£or-resa¼e-at-a-retai¼-ettt¼et-at-a 

transrer-pr¼ee-¼ower-than-the-priee-the--who¼esaler--eharges 

anether--retai¼--motor--£ue¼--ottt¼et--that--pttrehases-a-¼ike 

~ttant¼ty-w¼th¼n-the-same-eompet¼t¼•e-area-¼f-the--efreet--¼s 

to--injttre--or--destro7--eoapetit¼en-or-substantia¼¼y-¼essen 

eoapetit¼on. 

t•t--~he-pro•¼s¼ons-ef-th¼a-part-do-not-app¼y-to-s--aa¼e 

at-wfto¼esa¼e-or-a-sa¼e-at-retai¼-made~ 

tat--¼n--an-¼so¼ated-tranaaet¼on-not-¼n-the-nsaa¼-eottrae 

oE-bus¼nesST 

tbt--i£-motor-rtte¼s-are-adwertised7-e££ered-£or-sa¼e,-er 

so¼d-¼n-a-b&na--fide--elearanee--aa¼e--for--the--pttrpose--of 

diseontinttiftg--trade--in-tfte-motor-£ue¼-and-the-advertis¼ng7 

0££er-te-se¼¼7-or-sa¼e-states-the-reason-£or--the--sa¼e--and 

the-~nant¼ty-of-the-motor-fnel-adTertised7-effered-for-sale, 

or-to-De-eo¼d~ 
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tet--¼f--the-110tor-faei-ia-advert¼aed7-of£ered-tor-saie, 

or-ao¼d-aa-i,q,erieet-or-damaged-and-the--ad•ertisin97--ot£er 

0£--saiey--or--aa¼e--statea--the-reason-for-the-aa¼e-and-the 

qaantity-of-the-motor-Ene¼-ad¥ertised7-0£fered-£or-sa¼e,--or 

so¼d; 

tdt--it-aotor-raei-ia-so¼d-apon-the-finai-¼iqaidation-ot 

a-bas*ness;-er 

tet--if--110tor--faei-ia-ad•ertised7-oftered-for-sa¼e7-or 

ao¼d-by-a-fidaeiary-or-other--offieer--ander--the--order--or 

direet¼on-0£-a-coartT 

t5t--Notiee---reqaired---ander---th¼a---aeetion--¼s--not 

aaffie¼ent-an¼e■a-the-aab;eet-of-the-sa¼e-ia--kept--separate 

fr--other-■toeka-and-¼a-eieariy-and-ieg¼biy-aarked-with-the 

reaaon--for--the--■a¼e--and--any--advertiaeaent-of-the-gooda 

¼ndieatea-the-aaae-faeta-and-the-qaantity-to-be-aoidT 

t6t--A-who¼eea¼er-or-reta¼¼er-may--ad•erti■er--ofrer--to 

ae¼¼7--or--ae¼i--aetor-fae¼-at-a-priee-aade-in-good-£a¼th-to 

aeet-the-priee-of-a-eoapetitor-who-¼a-aei¼ing-the-saae-or--a 

aiai¼ar--prodaet--of--¼ike--grade--and-qaa¼ityT-~he-priee-of 

aotor-£aei-ad•ertiaed7-offered-for-nie7-or-ao¼d--ander--the 

exeept¼ona-in-■abaeetion-t4t-aay-not-be-eonaidered-the-priee 

of--a--e-petitor--and---y--not--be--aaed--aa--a--baaia-for 

eatab¼iahing-prieea-be¼--eoat7 -and-the-priee-eatabiiahed-at 

a-bankraptey-aaie-aay-not--be--eonaidered--the--priee--of--a 

•-petitor-ander-the-pro•ia¼ona-of-thia-aeetionT 
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t~t--¼£---a--wheleaa¼er--sei¼a--aotor--fae¼--to--another 

who¼eaa¼er7-the-former-¼a-net:-reg~¼red--to--¼ne¼ade--in--his 

ae¼Hng--priee--to--the-¼atter-the-eoat-of-doing-basineaa-aa 

defined-in-38-14-8837-bat-the-iatter-whoieaaiery-apon-resaie 

to-a-retai¼er7-¼a-aabjeet-to-the-proyisions-of-thia-see~ionT 

t8t--Bvidenee-of-ad•ertiaeaenty--of£erin9--to--aeil7--or 

sa¼e-of-aDCor-!~e¼-a~-¼eea-~an-eos~-¼e-prima-faeie-evidenee 

of--intent-to-injare-eempetitora-or-deatroy-or-aahatentieiiy 

ieaaen-eoapetitionT-f'l'era¼netea-aa¼y-¼7--¼993--aeeT--97--ehT 

4997-LT-i99iTt" 

SECTION 1. SECTION 30-14-804, MCA, IS AMENDED TO READ: 

•30-1,-ao,. t~eaporeryt-Below-coat sale prohibited. (l} 

A wholesaler may not sell motor fuel to a retail motor fuel 

outlet at less than the delivered cost of the motor fuel 

plus the cost of doing business if the effect is to injure 

or destroy competitors or to injure or destroy competition 

or substantially lessen competition. 

(2) A retailer may not sell motor fuel at less than the 

delivered cost of the motor fuel plus the cost of doing 

business if the effect is to injure or destroy competitors 

or to injure or destroy competition or substantially lessen 

competition. 

(3) A wholesaler may not sell or transfer motor fuel to 

itself or an affiliate for resale at a retail outlet at a 

transfer price lower than the price the wholesaler charges 

-4- HB 216 
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another retail motor fuel outlet that purchases a like 

quantity within the same competitive area if the effect is 

to injure or destroy competitors or to injure or destroy 

competition or substantially lessen competition. 

(4) The provisions of this part do not apply to a sale 

at wholesale or a sale at retail made: 

(a) in an isolated transaction not in the usual course 

of business; 

(b) if motor fuels are advertised, offered for sale, or 

sold in a bona fide clearance sale for the purpose of 

discontinuing trade in the motor fuel and the advertising, 

offer to sell, or sale states the reason for the sale and 

the quantity of the motor fuel advertised, offered for sale, 

or to be sold; 

(c) if the motor fuel is advertised, offered for sale, 

or sold as imperfect or damaged and the advertising, offer 

of sale, or sale states the reason for the sale and the 

quantity of the motor fuel advertised, offered for sale, or 

sold; 

(d) if motor fuel is sold upon the final liquidation of 

a business; or 

(e) if motor fuel is advertised, offered for sale, or 

sold by a fiduciary or other officer under the order or 

direction of a court. 

(5) Notice required under this section is not 
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sufficient unless the subject of the sale is kept separate 

from other stocks and is clearly and legibly marked with the 

reason for the sale and any advertisement of the goods 

indicates the same facts and the quantity to be sold. 

(6) A wholesaler or retailer may advertise, offer to 

sell, or sell motor fuel at a price made in good faith to 

meet the price of a competitor who is selling the same or a 

similar product of like grade and quality. The price of 

motor fuel advertised, offered for sale, or sold under the 

exceptions in subsection (4) may not be considered the price 

of a competitor and may not be used as a basis for 

establishing prices below cost, and the price established at 

a bankruptcy sale may not be considered the price of a 

competitor under the provisions of this section. 

(7) If a wholesaler sells motor fuel to another 

wholesaler, the former is not required to include in his 

selling price to the latter the cost of doing business as 

defined in 30-14-803, but the latter wholesaler, upon resale 

to a retailer, is subject to the provisions of this section. 

(8) Evidence of advertisement, offering to sell, or 

sale of motor fuel at less than cost is prima facie evidence 

of intent to injure competitors or destroy or substantially 

lessen competition. t~ermina~ee--On½y-¼7-¼993--see.-9,-en. 

4997-aT-¼99¼Tt• 

Section 2. Section 9, Chapter 499, Laws of 1991, is 

-6- HB 216 
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l uended to read: 

2 •section 9. Effective date ------t,e,..½t1ate¼en 

3 'l'fl!Ulf!IUIHBN. [~his act] is effective on passage and approval 

4 en8-t:erm¼dateee-cJ11¼y-¼7-¼99:I ANB-'l'BRM¼NA'l'BS-cJllh¥-¼r¼995." 

5 NEW SECTION, Section 3. Effective date. [This act J is 

6 effective on passage and approval. 

-End-
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