HOUSE BILL NO, 216
INTRODUCED BY DOHERTY, GRADY, HARRINGTON, HARPER, STRIZICH,
BECK, KENNEDY, COCCHIARELLA, WALLIN, T. NELSON, STANG,
HARP, R. JOHNSON
IN THE HOUSE

JANUARY 16, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON BUSINESS & ECONOMIC DEVELOPMENT.

FIRST READING.

FEBRUARY 13, 1993 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.

FEBRUARY 15, 1993 PRINTING REPORT.

ON MOTION, CONSIDERATION PASSED
FOR THE DAY.

FEBRUARY 16, 1993 SECOND READING, DO PASS.
FEBRUARY 17, 1993 ENGROSSING REPORT.
FEBRUARY 18, 1993 THIRD READING, PASSED.

AYES, 78; NOES, 21.

FEBRUARY 19, 1993 TRANSMITTED TO SENATE.

IN THE SENATE

FEBRUARY 20, 1993 INTRODUCED AND REFERRED TO COMMITTLIE
ON JUDICIARY.

FIRST READING.

MARCH 30, 15953 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 31, 1993 SECOND READING, CONCURRED IN.

APRIL 1, 1993 THIRD READING, CONCURRED IN.

AYES, 27; NOES, 23.
RETURNED TO HOUSE WITH AMENDMENTS.

IN THE HOUSE



APRIL 5,

APRIL 7,

1993

1693

SECOND READING, AMENDMENTS
CONCURRED IN. :

THIRD REBADING, AMENDMENTS
CONCURRED 1IN,

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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A BILL FOé AN ACT ENTITLED “AN ACT REVISING THE MOTOR: FUELEQ

MARKETING UNFAIR PRACTICES LAW; PROVIDING THAT AN
ADVERTISEMENT, OFFERING TO SELL, OR SALE OF MOTOR FUEL AT
LESS THAN COST 1S PRIMA FACIE EVIDENCE CF INTENT TO INJURE
OR DESTROY COMPETITORS, INJURE Dk DESTROY COMPETITION, OR
SUBSTANTIALLY LESSEN COMPETITION; REMOVING THE TERMINATION
OF THE REGULATION OF RETAIL MOTOR FUEL PRICING; AMENDING
SECTION 30-14-804, MCA, AND SECTION 9, CHAPTER 493, LAWS OF

1991; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTANA:

Section 1. Section 30-14-804, MCA, is amended to read:

*30-14-804. {Temporary) Below-cost sale prohibited. (1)
A wholesaler may not sell motor fuel to a retail motor fuel
outlet at less than the delivered cost o©of the motor fuel
plus the cost of doing business if the effect is to injure

or destroy competitors or to injure or destroy competition

or substantially lessen competition,
(2) A retailer may not sell motor fuel at less than the
delivered cost of the motor fuel plus the cost of doing

business if the effect is to injure or destroy competition
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LC 098201

{3} A wholesaler may not sell or transfer motor fuel to
itself or an affiliate far resale at a retail outlet at a
transfer price lower than the price the wholesaler charges
another retail motor Fuel outlet that purchases a like
quantity within the same competitive area if the effect is
to injure or destroy competition or substantially lessen
competition.

(4) The provisions of this part do not apply toc a sale
at wholesale or a sale at retail made:

{a) in an isolated transaction not in the usual course
of business;

(b) if motor fuels are advertised, offered for sale, or
sold in a bona fide clearance sale for the purpose of
discontinuing trade in the motor fuel and the advertising,
offer to sell, or sale states the reascn for the sale and
the guantity of the motor fuel advertised, offered for sale,
or to be sold;

{c) if the motor fuel is advertised, cEfered for salie,
or s0ld as imperfect or damaged and the advertising, offer
of sale, or sale states the reason for the sale and the
quantity of the motor fuel advertised, offered for sale, or

sold;

{d} if motor fuel is sold upon the Einal liquidation of

a business; or
(e) if motor fuel is advertised, offered for sale, or

-2- "D A\
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sold by a fiduciary or other officer under the order or
direction of a court,

(S} Notice required under this section is not
sufficient unless the subject of the sale is kept separate
from other stocks and is clearly and legibly marked with the
reason for the sale and any advertisement of the goods
indicates the same facts and the guantity to be sold.

(6} A wholesaler or retailer may advertise, offer to
sell, or sell motor fuel at a price made in good faith to
meet the price of a competitor who is selling the same or a
simjlar product of 1like grade and quality. The price of
motor fuel advertised, offered for sale, or sold under the
exceptions in subsection (4) may not be considered the price
of a competitor and may not be used as a basis for
establishing prices below cost, and the price established at
a bankruptcy sale may not be considered the price of a
competitor under the provisions of this section.

(7y 1If a wholesaler sells motor Ffuel- to another
wholesaler, the former is not required to include in his
selling price to the latter the cost of doing business as
defined in 30-14-803, but the latter wholesaler, upon resale
to a retailer, is subject to the provisicns of this secticen.

(8) Evidence of advertisement, offering to sell, or

_sale of motor fuel at less than cost is prima facie evidence

of "intent to injure competitors or destroy or substantially

_3_

LC 0982/01

lesgen competition. (Terminates July 1, 1993--sec. 9, Ch.

499, L. 1991.)"

Section 2. Section 9, Chapter 499, Laws of 1991, is
amended to read:

"Section 9. Effective date ---termination. [This act]
is effective on passage and approval and-terminates-duity-i7
3993."

NEW SECTION. Section 3. Effective date. [This act} is
effective on passage and approval.

-End-
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APPROVED BY COMM. ON BUSINESS
AND ECONOMIC DEVELOP MENT

HOUSE BILL NO. 21§
INTRODUCED BY DOHERTY, GRADY, HARRINGTON, HARPER, STRIZICH,
BECK, KENNEDY, COCCHIARELLA, WALLIN, T. NELSON, STANG,

HARP, R. JOHNSON

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING ¥BE-MEPER-PUEDL
MARKBPING- —UNPAER—~—-PRAEEECES--—-hAW;———-PROVIDEING~--FHAP---AN
ADVERPISEMENT 7 - —GPPEREING--FO--SEbby-OR-GAbE-OP-MOTOR-PUERL-AP
LESS-PHAN-€05%- ES-PRIMA-PACIE-EVIDENCE-OP-INPENT~-PO--ENJURE
OR--BESTROY --COMPETIPORS -~ INJURE-OR-BESTROY-COMPRTITIONT -OR
SUBSTANPIABLY¥-bHIGBN-COMPREPEPION+—REMOVING THE TERMINATION
OF THE REGULATICN OF RETAIL MOTOR FUEL PRICING; AMENDING
SEEPION-30-14-8647-MEAY-AND SECTION 9, CHAPTER 499, LAWS OF
1991; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section-1.-—gection-30-14-8847-MEA;-is-amended-to-read:——
238-14-804---{Temporary}-Betow-cont-sate-prohibiteds-t1)

A--whoilesaler-may-not-aseii-motor-fuei-to-a~retaii-moeor—£fuel

cutiet-at-tess-cthan-the-detivered-cont--of--the-—-motor--fuel

ptus—-the-—cost-of-daing-business—if-the-effect-is-to-injure

er-destroy-competitors-or-to-injure-or--destroy-—competicion

er-substantially-tessen-competitions
$2y-—~A-retaitier-may-not-seii-moter-fuei-at-tesa-chan-the

detivered--cost--of--the--motor--fuei-pius-the-ceat-of-doing
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businesa-if-che-effect-is-to-injure-or--destroy--competition
or-substantiatiy-itessen-competttieons
€3y--A-wholesater-may-not-seli-er-transfer-motor-fuei-te
teseif-or--an--affitiate-for-resate-at-a-retnii-cutiet-ar-a
transfer-price-iower-than-the-price-the--whotesaler--charges
anather——retati--motor--fuet--ountiet—-that--purchases-a-iike
quantity-within-the-same-competitive-area-if-the-—gpffect--is
to--injure--or--destroy--competition-or-substantiatiy-iessen
competitiont
t4y--Fhe-provisions-of-ehis-pare-do-not-appiy-to-a--sale
at-whetesate-or-a-sate-at-retaii-mades
tay--in——-an-isotated-transaction-not-in-the-usuai-course
of-businesss
fb};—ii-metor—Eneis-are—advertised7-efEered—éor—aniey—or
;eid-in—a—bona——féde——ciearunee—-aaie——for——the--purpoae--of
discontinuing--trade--in-che-motor-£fuet-and-the-advertisingy
offer-to-setiy-or-saite-seates-the-reason-for-—-the--sate-—and
the-quantity-of-the-moror-fuei-advercised;-offered-for-sater
or—-to-be-seids
tey-—if-—-the-mocor-foei-rs-advertisedy-offered-for-sale
er-aeid—as-inperfect-or-danaged—and-the——udvertisingT--effer
of--sales--or--sate--states--the-reason-for-the-sate-and-the
qunntiey-ef—the—noter-Euei—advertise&r—offered—fer—saier—-er

soids

tdy-—-tf-motor-fuel-in-scid-upon-the-finat-liquidation-of

-2~
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a-business;-or
tey-—-if--motor—~fueail-ia-advertiseds-offered-for-satey-or
sold-by-a-fidueiary-or-other-—officer--under--che--order--or
direction-of-a-courts:
t5)--Netice——-reguired---under———-this---seetion--ia-—nee
suffierent-unitess-the-subject-of-the-saie-is--kept--separate
from-other-atocks-and-is-cieariy-and-iegibiy-marked-with—the
reason--for--the--saie~-and--any--advertisement-of-the-goods
tndicates-the-same-facts—and-the-quantity-to-be-soid-
+63-—A-wvholesater-or-retatier-may--advertiser-—affer-—to
seiiy--or--seli--motor-fuei-at-a-price-made—in—good-£farth-to
meet-the-price-of-a—competitor-who-is-seiting-the-same-or—-a
simiiar--preduct--ef--1ike—-grade—-and-quatitys--Fhe-price-of
motor-fnei-advertisedy-offered-for-satey—or-soitd--under—-the
exeeptions-in-subsection-{4)-may-not-be-considered-the-priece
of--a--competiter--and--may--not—-be--used--aa--a--basin-for
establiishing-pricea-beiow-costy-and-the-price-entabtished-ae
a-bankruptey-sate-may-not--be-——considered--the--price——of--a
cenpetitor-under-the-provisions—eof-this-sections
t#y-—-3f-——a--whoiesalter--seils——motor-—-fuei--to--another
whelesaltery-the-former-is-net-required--to--inciude-—-in—-his
seiting--price—-to-—-the-iatter—the-cont-of-doing-buainesn-as
defined-in-36-14-8037-but-the-iatter-whoiesaiery-npon-resate
to-a-retaitery-ia-subject-to-the-provisions-ef-this-seetions

+81——Brvidence-cf-advertisementy-—cffering--to--seiiy—-or

-3- HB 216
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sale-of-moter-£fuei-at-iean-than-cost-is-prina-£facie-svidence

ef——-intent—-to-injure-competitora—or-destroy-or-anbstantiatiy

iessen-competitions-{¥erminates-Julty-y--1993--ageer--97--hx

4995 -br-1993+38

Section 1. section 9, Chapter 499, Laws of 1991, is
amended to read:

"Section 9., Effective date ~ -----—- termination -
TERMINATION. {This act) is effective on passage and approval

and-terminates-Juiy~17-1993 AND TERMINATES JULY 1, 1995.™

NEW SECTION. Section 2, Eeffective date. [This act} is
effective on passage and approval.

-End-

-4~ EB 216
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HOUSE BILL NO. 216
INTRODUCED BY DOHERTY, GRADY, HARRINGTON, HARPER, STRIZICH,
BECK, KENNEDY, COCCHIARELLA, WALLIN, T. NELBON, STANG,
HARP, R, JOHNSON

A BILL FOR AN ACT ENTITLED: "“AN ACT REVISING THE-MOPOR-PUER
MARKBPENG--HNPAIR-—-PRAC2ICRG---bAW: - -—PROVIBING——-PHAT--—-AN
ABVERPISEMENT y-—-OFFERING~ ~20-~-SBhb7y-OR-SABBR-OP-MOPOR-PUBL-AT
bBSS-FHAN-COST-i5-PRIMA-PACIR-EVIBENCE-OP- INTENY--P6--INJURE
OR--DHETROY --COMPHETITORS y——INJURE-OR-DEBTROY -COMPETITIONyOR
SUBSTANTIALLY -bAJIBN-COMPREPIFION;-REMOVING THE TERMINATION
OF THE REGULATION OF RETAIL MOTOR PUEL PRICING; AMENDING
SBETEON-30-24-0847-MEAT-AND SECTION 9, CHAPTER 499, LAWS OF

1991; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section % —Gection-30-14—8847-MEA;- is-amended-to-read+—-
2138-34-884:--—{Pemporary)-Beiow-cost-sate-prohibitedr-{1)
A--whe}esaiar--y-noe~se}i-otor-fuei-to-a-éetaii--otar-inei
outiet-at-itess-than-the-deiivered-cost--of--the--motor-—fuei
piun-—ehe-—coat-oi—doéng—buniness-if—ehe-eééeee-ia-to—injure

or-destroy-competitors-or-to-injure—-or--destroy--competition

er-substantialiy-iessen-competitions _
{23 —-A-recailer-may-not-seii-notor-fuei-at-iean-than-the

detivered--cont--of-—the--motor--fuel-piua-the-cont-of-doing
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bueiﬁeas-ii-ehe—eiieee-is~to—§njure-er~-deaeroy—-eenpetition
or-substantiaiiy-lessen-competitions
fa}--A-wheiesaier—-ay-aoe-aeii-or-transfer--eeee;éuei-to
itsedf--or--an—-affiliate-for-resale-at-a-retaii-sutiet-at-a
tranaEer—price—iever-ehan-the-priee-the--vheiesaier--charges
another--retaii--motor--fuel--euntliet--that--purchases-a-iike
quantity-within—the-same-competitive-area-if-the--effect--in
to--injure--or——destroy—-competition-er-substantiatiy-iessen
competitions
t4)--The-provisions-of-this-part-de-not-appiy-te-a--saie
at-wholesale-or-a-saie-at-retaii-mader .
ta}--in--an-isolated-transaction-net-in-the-usuai-course
of-busineass
tb}--if-motor-fueis-are-advertisedy-offered-for-saltey-or
seid—in—a-bena-—fide—-eiearnnee-vsaie——Eor-—the--pnrpoee--ui
diseene&auing--trade——in-ehe--oter-fuei—and-the-adveftisingr
effer-to-seiiy-or-sate-states-the-reason-for--the--sate--and
the-quantity-of-the-metor—£fuei-advertisedy-offered-for-sater
or-to-be—aseids
‘fé%——if--the--oter-iuei-is—advertisedy-efiered—for—saier
er-seld-as-imperfect-er-damaged-and-the--advertisingr—-offer
of--saley--or--saie--states—-the-reasen-for-the-sate-and-the
quantity-of-the-motor-fuei-advertisedy-offered-for-satey--or

soids

td}--if-motor-fuei-is-sold-upon-the-finai-tiquidation-of

-2- HB 216

THIRD READING
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a-businessar-or
te}--if--motor--fuei-in-advertined,-offered-for-sater-or
sold-by-a-fiduciary-or-other--officer--under--the--order—-or
direction-ef-a-courts .
+53--Notice-—-required---under---this—--section--is--net
sufficient-uniess-the-subject-of-the-sale-in—-kept--separate
from-other-stocks-and-is-cleariy-and-legibliy-marked-with-the
reason—-for--the--salte——-gnd--any--advertisenent-of-the-goods
tndicatens~-the-pame-facts—and-the quantity-to-be-soldr
f6i~—A--hoieaaier-er—ret-iier-lay--ndvettisev—-offér—-to
seilly--or--seii--motor-fuei-at-a-price-made-in-good-fatth-te
ieet*the~§rice-e§-a-eo-petitor--he-ia-seiiinq-the-aa-e-ar—-a
simitar—-product--of--tike--grade--and-quality:-The-price-of
motor-fuei-advertisedy-offered-for-satey-or-said--under--the
exceptions-in-subsection~{4)-may-not-be-conaidered-the-price
of--a-~competitor--and--may--net--be--used--as--a--basis-for
estabiishing-prices-beltow-conty-and-the-price-established-at
a-bankruptecy-sate-may-not-—-be--considered--the--price——of--n
competitar-under—the-provisions—of-this-sections
t+#y--¥f-——a--wholesaler--sells——motor--£fuel--to——another
wholesalery-the-former-is-net-required--to--incinde—-in--his
seiiing--pckee—-to—-the-i-ttet—thg-eest—of—doing-buoiness-as
defined-+n-30-14-803y-but-the—iatter-whoiesatery-upon-reaate
to-a-retaitery-is-subject-to-the-provisions-of-this-sections

¢8)--Bvidence-of-advertisementy——offering--to——seiiy--ar

-3- ' ' ‘'HB 216
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sate-of-motor-fuei-ak-iess-than-cost-is-prina-facie-evidence

of——intent-to-injure-competitors-or-destroy-or-substantialiy

}esaen—ce.peeittonr-f!erlinntea-&uiy—fy--i993—~seer-—91——ehr

499 y~hr-1593 2

Section 1. section 9, Chapter 499, Laws of 1991, is
amended to read:

"Section 9. Effective date ~ -—-——-- termination -
TERMINATION. [This act) is effective on passage and approval
and-terminates-Juiy-1,+1993 AND TERMINATES JULY 1, 1995."

NEW SECTION. Section 2. Effective date. [This act] is
effective on passage and approval.

-End-

~4- HB 216



SENATE STANDING COMMITTEE REPCRT

Page 1 of 4
March 27, 1993

MR. PRESIDENT:

We, your committee on Judiciary having had under consideration
House Bill No. 216 (third reading copy -- blue), respectfully
report that House Bill No. 215 be amended as follows and as so
amended be concurred in.

signeas M= [ fplliitet

Senator WillTam "Bill™ Yé(lowtail, Chair
That such amendments read:

1, Title, line 1l1.

Following: "“REMGVING"

Insert: "THE MOTCOR PFUEL MARKETING UNFAIR PRACTICES LAW: PROVIDING
THAT AN ADVERTISEMENT, OFFERING TO SELL, OR SALE QF MOTOR
FUEL AT LESS TEAN COST IS PRIMA FACIE EVIDENCE OF INTENT TO
INJURE OR DESTROY COMPETITORS, INJURE OR DESTROY
COMPETITION, OR SUBSTANTIALLY LESSEN COMPETITION; REMOVING"

2. Title, line 13.
Following: “AND"
Insert: "SECTIONS 30-14-803 AND 30-14-804, MCA, AND"

1. Page 4.
Following: line 4
Insert: "Section 1. Section 30-14-803, MCA, is amended to read:
"30-14~803. (Temporary) Definitions. As used in this part,
unless the context requires otherwise, the following definitions
apply:
{1) "Affiliate” means a person who, other than through a
franchise or marketing agreement, controls, is controlled by, or
‘is under common control with any other person.

M~ amd. Coord. \
M Sec. of Senate Senator Carryfng Bi 6913085C.Sma

Page 2 of 4
March 27, 1983

r ’ ’ 0

1+3(2) "Customary discount for cash" wmeans an allowance,
whether part of a larger discount or not, made to a wholesaler or
retailer when a person pays for motor fuel within a limited or
specified time.

+4r(3 "Delivered cost of motor fuel™ means:

{a) or a distributor or retailer, the lower of the most
recent cost of motar fuel to the distributer or retailer or the
lowest replacement cost of motor fuel to the distributar or
retailer within 5 days prior to the date of sale, in the
quantity last purchased, whether within or before the S5-day
period, less all trade discounts except customary discounts for
cash plus transportation costs and any taxes that may be required
by law if not already inc¢luded in the involce cost; or

{b) £for a refiner, that refiner's posted rack price to the
wholesale class of trade at the terminal used by the refiner to
cbtain the motor fuel, plus transportation costs and any taxes
that may be required by law. If the refiner does not regularly
sell to the wholesale class of trade at the terminal or does not
post a terminal price, the refiner may use as its rack price the
posted price of any other refiner at a terminal within the
general trade area that has products readily available for sale
to the wholesale class of trade.

fiTi%l "Distributor” means a person engaged in the purchase
of motor fuel for resale to a retail motor fuel outlet.

1+6>(5) “"Motor fuel" means gasoline, as defined in 15-70-
201, alcohol blended with gascline to produce gasohol, and
special fuel as defined in 15-70-301.

1t7#¥(6) "“Person" means an individual, a sole proprietorship,
a partnership, a corporation, any other form of business entity,
or any individual acting on behalf of any of them.

B (7 *Posted rack price” means the f.o.b. terminal price
for a particular motor fuel that a refiner, producer, or person
offers for sale or transfer to itself or any related or unrelated
person.

igl "Refiner® means a person engaged in the production
or refining of motor fuel, whether the production or refining
occurs in this state or elsewhere, an¢ includes any affiliate of
the person.

8y {9) "Retailer"” means a person engaged in the business of
selling motor fuel at a retail motor fuel outlet.

1++31{10} "Retail motor fuel outlet™ means a place of
busineass where motor fuel is scld and delivered into the tanks of
motor vehicles regardless of whether the income from the selling
and delivery of the fuel is the primary source of revenue of that
business.

t¥2¥(11) "Sale” means a transfer, gift, sale, offer for
sale, or advertisement for sale in any wmanner or by any means of

. SENATE
HB 216



Page 3 of 4
March 27, 19983

motor fuel, including a transfer of motor fuel by a person to
himself or to his affiliate,

t33r{12) “Tranafer price" means the price used by a person
to transfer motor fuel to himself or to an affiliate for resale
at a retail motor fuel outlet.

tH#r{13) "Transportation cost® means the actual cost of
transportation of motor fuel or, in the absence of proof of
actual cost, the common carrier rates Fixed by the public service
commission for the immediate market area concerned. 7

t15r(14) "Wholesaler" means a person engaged in the business
of making sales at wholesale to a retail motor fuel outlet.
(Terminates July 1, 1993--sec. 9, Ch. 499, L. 1991.) "

Section 2. Section 30-14-804, MCA, is amended Lo read:

“30-14-804. <{Temporary} Below-cost sale prohibited. (1) A
wholesaler may not sell motor fuel to a retail motor fuel outlet
at less than the delivered cost of the motor Fuel

i i if the effect is to injure or destroy

competitors or to_injure or destroy competition or substantially
essen competition.

{2} A retailer may not sell motor Fuel at less than the
delivered cost of the motor fuel pus—the—cost-of doing—business
if the effect is to injure or destroy competitors or ta injure or
deatroy competition or substantially lessen competition.

{3) A wholesaler may not sell or transfer motor fuel to
itself or an affiliate for resale at a retail outlet at a
transfer price lower than the price the wholesaler charges

another retail motor Fuel outlet that purchases a like quantity
within the same competitive area if the effect is to injure or

destroy conggtitors or to injure or destroy competition or
substantially lessen competition.

. (4) The provisions of this part do not apply to a sale at
wholesale or a sale at retail made: ,

T (a) in an isolated transaction not in the usual course of
business;

(b) if motor fuels are advertised, offered for sale, or
$0l1d in a bona fide clearance sale for the purpose of
discontinuing trade in the motor fuel and the advertiasing, offer
to sell, or sale states the reason for the sale and the quantity
of the motor fuel advertised, offered for sale, or to be sold;

(c) 4if the motor fuel is advertised, offered for sale, or
sold as imperfect or damaged and the advertising, offer of sale,
or sale states the reason For the sale and the quantity of the
motor fuel advertised, offered for sale, or sold;

{d) if motor fuel is sold upon the final liquidation of a
business; or
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{e] if motor fuel is advertised, offered for sale, or sold
by a fiduciary or other aofficer under the order or direction of a
cau:t - - 2 = = 2

(5) Notice required under this section is not sufficient
unless the subject of the sale is kept separate from other stocks
and is clearly and legibly marked with the reason for the sale
and any advertisement of the goods indicates the same facts and
the guantity to be sold. .

{6) A wholesaler or retailer may advertise, affer to sell,
or sell motor fuel at a price made in good faith to meet the
price of a competitor who is selling the same or a similar
product of like grade and quality. The price of motor fuel .
advertised, offered for sale, or sold under the exceptions in
subsection {4) may not be considered the Prige of a competitor
and may not be used as a basis for establishing prices below
cost, and the price established at a bankruptcy sale may not be
considered the price of a competitor under the provisions of this
section.

{7} Evidence of advertisement, offering to sell, or sale of
motor fuel at less than cost is prima facie evidence of intent to
injure competitors or destroy or substantially lessen

competition, G LN ] v LI
Her-yt

Renumber: subsequent sections

4. Page 4, lines 7 and 8.

_Strike: *-— TERMINATION"

S. Page 4, line 9.
Strike: "AND TERMINATES JULY 1, 19957

_B}‘D_
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SENATE STANDING COMMITTEE REPORT

Page 1 of 2
March 29, 1993

MR, PRESIDENT: : :

We, your committee on Judiciary having had under consideration
House Bill No. 216 (third reading copy -- blue}, respectfully
repcort that House Bill No. 216 be amended as follows and as so
amended be concurred in.

Signed: w-

Senator William "Bill
That such amendments read:

1. Title, line 11.
wing: "REMOVING'

T ierti"fiuE MOTOR FUEL MARKETING UNFAIR PRACTICES LAW; PROVIDING
THAT AN ADVERTISEMENT, OFFERING TO SELL, OR SALE OF MOTOR
FUEL AT LESS THAN COST IS PRIMA FACIE EVIDENCE OF INTENT TO
INJURE OR DESTRQY COMPETITORS, INJURE OR DESTROY
COMPETITION, OR SUBSTANTIALLY LESSEN COMPETITION: REMOVING”

2. Title, line 13,
Following: "AND" .
Insert: "SECTION 30-14-804, MCA, AND

3. Page 4.

Following: line 4

Insert: "Section 1. Section 30-14-804, MCA, is amended_:o read:
"30-14-804. {Pemporary) Below-cost sale p:oh*bited.

(1} A wholesaler may not sell motor fuel to a retail motor

fuel outlet at less than the delivered cost of the motor

fuel plus the cost of doing businessliﬁ the effect is to
injure or destroy competitors or to injure or destroy
competition or substantially lessen competition.

(2) A retailer may not sell motor fuel at less‘than the
delivered cost of the motor fuel plus the cost of doing business
if the effect is to injure or destroy comgetitorstoi to_injure or

estroy competition or substantially lessen competition.

d (3) prholesale: may not sell or trangﬁer motor fuel to
irself or an affiliate for resale at a retall outlet at a
transfer price lower than the price the wholesaler charges
another rectail motor Fuel outlet that purchases a like quantity
within the same competitive area if the effect is to injure or
destroy competitors or to injure or destroy competition or
substantlally lessen competltion.

t4) The provisions of this part do not apply to a sale at
wholesale or a sale at retail made:

{a) in an isolated transaction net in the usual course of
business;

g
- Amd. Coord. \ DAY
%7&(:. o; Senate Senator Carrying Bill 7012475C.8an
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(b) if motor fuels are advertised, offered for sale, or
sold in a bona fide clearance sale for the purpose of
discontinuing trade in the motor fuel and the advertising, offer
to sell, or sale states the reason for the sale and the gquantcity
of the motor fuel advertised, offered for sale, or to be sold;

{c) 1if the motor fuel is advertised, offered for sale, or
sold as imperfect or damaged and the advertising, offer of sale,
or sale states the reason for the sale and the guantity of the
motor fuel advertised, offered for sale, or sold:

- (d}) if motor fuel is sold upon the final ligquidation of a
busineas; or

(ey if motor fuel is advertised, offered for sale, or sold
by a fiduciary or other officer under the order or directicn of a
court.

(5) Notice reguired under this section is not sufficient
unless the subject of the sale is kept separate from other stocks
and is clearly and legibly marked with the reason for the sale
and any advertisement of the goods indicates the same facts and
the guantity toc be sold.

(6] A wholesaler or retailer may advertise, offer to sell,
or sell motor Euel at a price made in good faith to meet the
price of a competitor who is selling the same or a similar
product of like grade and quality. The price of motor fuel
advertised, offered for sale, or sold under the exceptions in
subsection (4) may not be considered the price c¢f a competitor
and may not be used as a basis for establishing prices below
cost, and the price established at a bankruptcy sale may not be
considered the price of a competitor under the provisions of this
section.

{7y 1If a wholesaler sells motor fuel to another wholesaler,
the former is not required to include in his selling price to the
latter the ceost of deoing business as defined in 30-14-803, but
the latter wholesaler, upon resale to a retailer, is subject tao
rhe provisicns of this section.

{8) Evidence of advertisement, offering to sell, or sale of
motor fuel at less than cost 1S prima facie evidence of lntent to
injure compektitors or destroy or substantially lessen

competition. tFermimates July 9 F—secr——Ch439—E-
"

Renumber : subsequent sections

4. Page 4, lines 7 and 8.

Strike: "=- TERMINATION"

5. Page 4, line 3.

Strike:; "AND TERMINATES JULY 1, 1995" . SENATE
—END~-

HB 210
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HOQUSE BILL NO. 216
INTRODUCED BY DOHERTY, GRADY, HARRINGTON, HARPER, STRIZICH,
BECK, KENNEDY, COCCHIARELLA, WALLIN, T. NELSON, STANG,

HARP, R. JOHNSON

A BILL FOR AN ACT ENTITLED: “AN ACT REVISING PHE-MOYOR-PUEEL
MARKBEFIRG——-UNPAIR-——PRAEPIERS-——hAW+-—-PROGVIDING-~-FHA?---AN
ABVERTESEMENT; ——OPPERING--PO—--SBbh7-OR-SABE-6P-MOPOR-PUBE-AY
bEESS-PHAN-EQST-IS-PRIMA-PAEIB-EVIDENEE-OF - INTHNP--PO- ~INJURE
OR--BESEREY--COMPEPIPORS 7-~INFURE-OR-DESPRO¥-COMPEPITION7~OR

SBBSTANTIADLY¥—EBSSEN-COMPEPIPION:-REMOVEINS THE MOTOR FUEL

MARKET ING UNFAIR PRACTICES LAW; PROVIDING THAT AN

ADVERTISEMENT, OFFERING TO SELL, OR SALE OF MOTOR FUEL AT

LESS THAN COST IS PRIMA FACIE EVIDENCE OF INTENT TO INJURE

OR DESTROY COMPETITORS, INJURE OR DESTROY COMPETITION, OR

SUBSTANTIALLY LESSEN COMPETITION; REMOVING THE TERMINATION

OF THE REGULATION OF RETAIL MOTOR FUEL PRICING; AMENDING

SEEFION--30-14-8847—-MEA7—-ANDP SECTION 30-14-804, MCA, AND

SECTION 9, CHAPTER 499, LAWS OF 1991; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section—1.-—Section-36-14-8847-MEA;-is-amended-to-read:—-
439-14-8645--{Pemporaryy-Below-cost-sate-prohibitedr—tiJy

A—--whoiesater-may-not-seii-motor-fuel-to-a-retaii-motor-fuel
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outiet-at-teas-than—-the-deiivered-cost--of--the--motor—-fuel
plus-—-the--cost-of-doing-business-if-the-effect-is-to-injure

or-destroy-competitors-or-to-injure-or—-destrey--competition

or-substantiatiy-iessen-competition:
t2)--A-retailer-may-net~-seil-motor-fuet-at-teas—than-the
dei&vered-—eeat——of‘-the—-notor--fuei—pius~the—cost—of“daing
basiﬂeﬂs-if“the—EEfect—is—to—inﬁute—or--destrey*—conpetétion
er-aubstantiatiy-iessen-competitions
t3y-—A-whoiesaler-may-not-seii-or-transfer-motor—fuei-to
ttself--or—-an--affitiate-for-resate-at-a-retpii-ontiet-at-a
transfer-price-tower-than-the-price-the—-whelesaier——charges
another—-retaii--motor--fuel--outiet——that-—-purchases-a-tike
quantity-within-the-same-competitive-area-if-the-—-effect--is
te——injnre——ur-—destroy--eenpeeition—er-substantiaiiy—iesaen
competitions
t4)--The-previsions-of-this-part-do-nst-appiy-to-a--sate
at-wholesaie-or-a-salte-at-retait-made<
tay--in--an-isoiated-transaction-not-in-the-usuat-course
ef-businesss
thy-—if-metor—fueis-are-ndvertineds-offered-for-sater—or
aoid-in-a-bona—-éide~—ciearance——sale——Ear--the——putpese--af
discontinu&ng-—trade--in-the-meter-Euei—and-the—advertising;
offer-to-seiij-or-sale-states-the-reason-for—-the—-sate-—-and
the-quantity-of-the-motor-fuei-advertisedry-offerad-for-sate;

or-te-be-nolds

-2- HB 216
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tey--if--the-motor-fuei-in-advertisedr-offered—-for-saie;
or-seid-aa-imperfect-or-damaged-and-the--advertising;--ocffer
of--satey--or--pate-—acates—-the-reasen-for-the-saie-and-the
quantity-of-the-motor-fuei-advertisedr-cffered-for-sate;—-or
soitd;
td}--i1f-motoar-funei-~is-sokd-upen-the-finat-iigquidation-of
a-business;-or
tey——if--notor--funet-ra—advertised;-offered-for-sater-or
sold-by-a-fiduciary-or-other--officer--under--the—-ordee--or
direction-of-a-courts
t5y-~Notiece---required-——under—-this---section——ia-—not
sufficient-unliens~the-subject-of-the-sate-is——kept--separate
from-other-aktocks-and-in-etearty-and-iegibiy-marked-with-the
reason——for——the--sate——-and-——any--advertisement-of-the-goods
indicates-the-same—faets-and-the—-quantity-to-be-soid-
t6y--A-wholesaler-or-retaiier-mpay——advertise;--cffer——to
seity--or--seii--motor-fuei-at-a-price-mnade-in-good-faith-te
meet—-the-price-of-a-competitor-who-is-seiting-the-same-or—-a
aimtiar--product-—-of--tike--grade--and-quatiey--Fhe-price-of
motor—£fuei-advertisedy-offered-for-sales-or-sotd--under--the
exceptions-in-subsection-t4}-may-not-be-considered-the-price
ef--a--competitor--and--may-—neot-—-be-—used--as--a--basis-for

estabiiahing-priees-beiew—eoser—aad-the-ptiee-estabiiahed-at

. a~bankruptey-sate-may-not-—be--considered--the--price--of--a

competztor-under-the-provisions-ef-this-sections

—3- HB 216
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t7}--if---a--wheiesater--aeits—-motor--fuel--to--ansther
uhcieaaier7—the—Eornmr—is-net—!equired——ta-—iaciude—-in——his
seliing--price—-to--the-latter-the-cost-of-doing-business—as
defined—in-30-i4-8931-hnt-the—iatter-whaiasaieer—npon—fesaie
ee-a-retaiierr—is-auhjeet—ta—ehe-provisions—oé-thia~sectien=

£8}--Bvidence-of-advertisementy;——-offering--to—-aailys——or

sate-of-motor—fuei-at-iens-than-cost—is-prima—facie-evidence

oé~~§ntent—to-injure-eeﬂpetitorn-or—destro,—or-auhatentiaiiy

iessen-competitionr-{Perninatea-duty-i7--1993--seev—-97-—Eh=
4997 -br-1901-31

SECTION 1. SECTION 30-14-804, MCA, IS AMENDED TO READ:

"30-14-804. +(Pemporary}-Below-cost sale prohibited. (1)
A wholesaler may not sell motor fuel to a retail motor fuel
outlet at less than the delivered cost of the motor fuel
plus the cost of doing business if the effect is to injure

or destroy competitors or to injure or destroy competition

or substantially lessen competition.
(2) A retailer may not sell motor fuel at less than the
delivered cost of the motor fuel plus the cost of doing

business if the effect is to injure or destroy competitors

or to injure or destroy competition or substantially lessen

competition.

(3) A wholesaler may not gell or transfer motor fuel to
itself or an affiliate for resale at a retail outlet at a

transfer price lower than the price the wholesaler charges

-4- HB 216
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anather retail motor fuel outlet that purchases a 1like
guantity within the same competitive area if the effect is

to injure or destroy competitors or to injure or destroy

competition or substantially lessen competition.

{4) The provisions of this part do not apply to a sale
at wholesale or a sale at retajl made:

(a) in an isolated transaction not in the usual course
of business;

(b) if motor fuels are advertised, offered for sale, or
scld in a bona fide clearance sale for the purpose of
discontinuing trade in the motor fuel and the advertising,
offer to sell, or sale states the reason for the sale and
the quantity of the motor fuel advertised, offered for sale,
or to be sold;

(c} if the motor fuel is advertised, offered for sale,
or so0ld as imperfect or damaged and the advertising, offer
of sale,.or sale gtates the reason for the sale and the
quantity of the motor fuel advertised, offered for sale, or
sold;

{d} if motor fuel is so0ld upon the final liguidation of
a business; or

(e) if motor fuel is advertised, offered for sale, or
sold by a fiduciary or other officer under the order or
direction of a court.

(5) Notice reguired under this section is not

—5- HB 216
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sufficient wunless the subject of the sale is kept separate
from other stocks and is clearly and legibly marked with the
reason for the sale and any advertisement of the goods
indicates the same facts and the quantity to be sold.

(6) A wholesaler or retailer may advertise, offer to
sell, or sell motor fuel at a price made in good £faith to
meet the price of a competitor who is selling the same or a
similar product of like grade and quality. The price of
motor fuel advertised, offered for sale, or sold under the
exceptions in subsection (4) may not be considered the price
of a competitor and may not be used as a basis for
establishing prices below cost, and the price established at
a bankruptey sale may not be considered the price of a
competitor under the provisions of this section.

{7) If a wholesaler sells motor fuel to another
wholesaler, the former is not required to include in his
selling price to the latter the cost of doing business as
defined in 30-14-803, but the latter wholesaler, upon resale
to a retailer, is subject to the provisions of this section.

{8) Evidence of advertigement, offering to sell, or

sale of motor fuel at less than cost is prima facie evidence

of intent to injure competitors or destreoy or substantially

lessen competition. t{Perminates--Jduiy-i7-1993--sees-9;-Eh=

4397-bv—-1992+ 4"

Section 2. section 9, Chapter 499, Laws of 1991, is

-6- HEB 216
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amendéd to read:
"Section 9. Effective date  --—---- termination —-
PHRMINATEON. [This act] is effective on passage and approval

and-terminaten-guly-+7-3993 AND-PERMINAPES-JUL¥-17-3995."

NEW SECTION. Section 3. Effective date. [This act] is
effective on passage and approval.

-End-

-7~ HB 216





