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HOUSE BILL NO. 171 

INTRODUCED BY M. HANSON, REHBEIN, DEVLIN 
BY REQUEST OF THE DEPARTMENT OF STATE LANDS 

JANUARY 14, 1993 

JANUARY 29, 1993 

JANUARY 30, 1993 

FEBRUARY 1, 1993 

FEBRUARY 2, 1993 

FEBRUARY 3, 1993 

FEBRUARY 4, 1993 

FEBRUARY 4, 1993 

MARCH 16, 1993 

MARCH 17, 1993 

MARCH 18, 1993 

MARCH 19, 1993 

MARCH 20, 1993 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 86; NOES, 10. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN. REPORT ADOPTED. 

ON MOTION, CONSIDERATION PASSED 
FOR THE DAY. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 47~ NOES, O. 

RETURNED TO HOUSE. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SENT TO ENROLLING. 



REPORTED CORRECTLY ENROLLED. 
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~ BILL NO. 

INTRODUCED BY )// /-hr. 1,J.r><- 1 ~ / 

_[Jj_u 
BY REQUEST OF THE DEPARTMENT OF STATE LANDS 

A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING THE MONTANA 

STRIP AND UNDERGROUND MINE RECLAMATION ACT TO COMPLY WITH 

FEDERAL LAW AND REGULATIONS; AMENDING THE DEFINITION OF 

"PROSPECTING"; EXPANDING THE AUTHORITY TO DENY A PERMIT ON 

FEDERAL LAND OR BASED ON CURRENT VIOLATIONS; PROHIBITING 

COAL MINING ON CERTAIN FEDERAL LANDS; AND AMENDING SECTIONS 

82-4-203, 82-4-226, AND 82-4-227, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 82-4-203, MCA, is amended to read: 

"82-4-203. Definitions. Unless the context requires 

otherwise, in this part the following definitions apply: 

(1) "Abandoned" means an operation where no mineral is 

being produced and where the department determines that the 

operation will.not continue or resume. 

(2) "Alluvial v3lley floor 11 means the unconsolidated 

stream-laid deposits holding streams where water 

availability is sufficient for subirrigation or flood 

irrigation agricultural activities; but the term does not 

include upland areas which are generally overlain by a thin 

veneer of colluvial deposits composed chiefly of debris from 
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sheet erosion, deposits by unconcentrated runoff or slope 

wash, together with talus, other mass movement accumulation, 

and windblown deposits. 

(3) "Aquifer 11 means any geologic formation or natural 

zone beneath the earth's surface that contains or stores 

water and transmits it from one point to another in 

quantities which permit or have the potential to permit 

economic development as a water source. 

(4) "Area of land affected 11 means the area of land from 

which overburden is to be or has been removed and upon which 

the overburden is to be or has been deposited and includes 

all land overlying any tunnels, shafts, or other excavations 

used to extract the mineral, lands affected by the 

construction of new railroad loops and roads or the 

improvement or use of existing railroad loops and roads to 

gain access and to haul the mineral, processing facilities 

at or near the mine site or other mine associated 

facilities, waste deposition areas, treatment ponds, and any 

other surface or subsurface disturbance associated with 

strip mining or underground mining, and all activities 

necessary 

operations. 

and incident to the reclamation of such 

(5) 11 Bench" means the ledge, shelf, table, or terrace 

formed in the contour method of strip mining. 

( 6) "tsoara" means the board of land commissioners 
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provided for in Article X, section 4, of the constitution of 

this state. 

(7) "Coal conservation plan 11 means the planned course 

cf conduct of a strip- or underground-mining operation to 

include plans for the removal and utilization of minable and 

marketable coal located within the area planned to be mined. 

(B} "Coal preparation" means the chemical or physical 

processing of coal and its cleaning, concentrating, or other 

processing or preparation. The term does not mean the 

conversion of coal to another energy form or to a gaseous or 

liquid hydrocarbon, except for incidental amounts that do 

not leave the plant, nor does the term mean processing for 

other than commercial purposes. 

(9) "Coal preparation plant 11 means a commercial 

facility where coal is subject to coal preparation, The term 

includes commercial facilities 

preparation activities but is 

associated with coal 

not limited to loading 

buildings, water treatment facilities, water storage 

facilities, settling basins and impoundments, and coal 

processing and other waste disposal areas. 

(10) "Commissioner" means the commissioner of state 

lands provided for in 2-15-3202. 

(11) "Contour strip mining" means that strip-mining 

method commonly carried out in areas of rough and hilly 

topography in which the coal or mineral seam outcrops along 
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the side of the slope and entrance is made to the seam by 

excavating a bench or table cut at and along the site of the 

seam outcropping with the excavated overburden commonly 

being cast down the slope below the mineral seam and the 

operating bench. 

(12) "Degree" means from the horizontal and in each case 

is subject to a tolerance of 5\ error. 

(13) "Department" means the department of state lands 

provided for in Title 2, chapter 15, part 32. 

(14) NFailure to conserve coal" means the nonremoval or 

nonutilization of minable and marketable coal by an 

operation, provided that the nonremoval or nonutilization of 

minable and marketable coal in accordance with reclamation 

standards established by the department aha¼¼ ~ not be 

considered failure to conserve coal. 

(15) "Fill bench" means that portion of a bench or table 

which is formed by depositing overburden beyond or downslope 

from the cut section as formed in the contour method of 

strip mining. 

(16) "Inuninent danger to the health and safety of the 

public'' means the existence of any condition or practice or 

any violation of a permit or other requirement of this part 

in a strip- or underground-coal-mining and reclamation 

operation that could reasonably be expected to cause 

substantial physical harm to persons outside the permit area 
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befoce etteft the condition, practice, or violation can be 

abated. A reasonable expectation of death or serious injury 

before abatement exists if a rational person, subjected to 

the same conditions or practices giving rise to the peril, 

would not expose-h¼msel£-or-hers~¼f willingly be exposed to 

the danger during the time necessary for abatement. 

(17) "Marketable coal" means a minable coal that is 

economically feasible to mine and is fit for sale in the 

usual course of trade. 

( 18) 11 Method of ope"ration" means the method or manner by 

which the cut, open pit, shaft, or excavation is made, the 

overburden is placed or handled, water is controlled, and 

other acts are performed by the operator in the process of 

uncovering and removing the minerals that affect the 

reclamation of the area of land affected. 

(19) "Minable coal" means that coal which can be removed 

through strip- or underground-mining methods adaptable to 

the location that coal is being mined or is planned to be 

mined. 

(20) "Mineral 11 means coal and uranium. 

(21) 11 0peration" means all of the premises, facilities, 

railroad loops, roads, and equipment used in the process of 

producing and removing mineral from and reclaiming a 

designated strip-mine or underground-mine area, including 

coal preparation plants, and all activities, including 
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excavation incident ~hereto to operations, or prospecting 

for the purpose of determi.ning the location, quality, or 

quantity of a natural mineral deposit. 

(22) .. Operator 11 means a person engaged in strip mining 

or underground mining who removes or intends to remove more 

than 10,000 cubic yards of mineral or overburden or a person 

engaged in coal mining who removes or intends to remove more 

than 250 tons of coal from the earth by mining within 12 

consecutive calendar months in any one location or a person 

engaged in operating a coal preparation plant. 

(23) •overburden" means all of the earth and other 

materials whieh that lie above a natural mineral deposit and 

also means such the earth and other material after 'removal 

from their natural state in the process of mining. 

(24) 11 Person" means a person, partnership, corporation, 

association, or other legal entity or any political 

subdivision or agency of the state or federal government. 

( 25) "Prime farmland" means that land previously 

prescribed by the United States secretary of agriculture on 

the basis of such factors as moisture availability, 

temperature regime, chemical balance, permeability, 

surface-layer composition, susceptibility to flooding, and 

erosion characteristics and which historically has been used 

for intensive agricultural purposes and as defined in the 

Federal Register. 
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(26) "Prospecting" means the removal of overburden, core 

drilling, construction of roads, or any other disturbance of 

the surface for the purpose of determining the location, 

quantity, or quality of a natural mineral deposit~ and 7 --e" 

area9--desi9naeed--ttnsu*tabie--for--coai--ffl½n¼n9-pttrsttant-to 

8i-4-ii~--and--8i-4-ii8T the gathering of surface or 

subsurface geologic, physical, or chemical data by mapping, 

trenching, geophysical, or other techniques necessary to 

determine the quality and quantity of overburden and-eoa¼ in 

an areaL and ~ the gathering of environmental data to 

establish the conditions of an area before beginning strip

er underground-coal-mining and reclamation operations under 

this part. 

( 27) "Reclamation" 

stabilization, water 

topsoiling, planting, 

restore an area of 

means backfilling, subsidence 

control, grading, highwall reduction, 

revegetation, and other work to 

land affected by strip mining or 

underground mining under a plan approved by the department. 

(28) "Remining 11 means conducting surface coal mining and 

reclamation operations that affect previously mined areas 

(for example, the recovery of additional mineral from 

existing gob or tailings piles). 

(29) 11Strip mining" means any part of the process 

followed in the production of mineral by the opencut method, 

including mining by the auger method or any similar method 
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whieh that penetrates a mineral deposit and removes mineral 

directly through a series of openings made by a machine 

whieh that enters the deposit from a surface excavation or 

any other mining method or process in which the strata or 

overburden is removed or displaced in order to recover the 

mineral. For the purposes of this part only, strip mining 

also includes remining and coal preparation. The terms 

11 remining" and "coal preparation" are not included in the 

definition of "strip mining" for purposes of Title 15, 

chapter 35, part 1. 

(30) "Subsidence" means a vertically downward movement 

of overburden materials resulting from the actual mining of 

an underlying mineral deposit or associated underground 

excavations. 

(31) "Surface owner 11 means a person who holds legal or 

equitable title to the land surface and whose principal 

place of residence is on the land or who personally conducts 

farming or ranching operations upon a farm or ranch unit to 

be directly affected by strip-mining operations or who 

receives directly a significant portion of his income, if 

any, from stteh farming or ranching operations or the state 

of Montana where the state owns the surface. 

(32) "Topsoil 11 means the unconsolidated mineral matter 

naturally present on the surface of the earth that has been 

subjected to and influenced by genetic and environmental 
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factors of parent material, climate, macroorganisms and 

microorganisms, and topography, all acting over a period of 

time, and that is necessary for the growth and regeneration 

of vegetation on the surface of the earth. 

(33) "Underground mining 11 means any part of the process 

followed in the production of a mineral such that vertical 

or horizontal shafts, slopes, drifts, or incline planes 

connected with excavations penetrating the mineral stratum 

or strata are utilized and includes mining by in situ 

methods. 

( 34) "Unwarranted failure to comply 11 means the failure 

of a permit tee to prevent the occurrence of any viol·at ion of 

his e permit or any requirement of this part due to 

indifference, lack of diligence, or lack of reasonable care, 

or the failure to abate any violation of such ~ permit or 

this part due to indifference, lack of diligence, or lack of 

reasonable care. 

(35) "Waiver 11 means any document whi:ch that demonstrates 

the clear intention to release rights in the surface estate 

for the purpose of permitting the extraction of subsurface 

minerals by strip-mining methods. 

(36) "Written consent" means such~ written statement as 

is executed by the owner of the surface estate, upon a form 

approved by the department, demonstrating that stteh the 

owner consents to entry of an operator for the purpose of 
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conducting strip-mining operations and that stteh the consent 

is given only to such strip-mining and reclamation 

operations which that fully comply with the terms and 

requirements of this part. 11 

Section 2. section 82-4-226, MCA, is amended to read: 

"82-4-226. Prospecting permit. (1) en Exce.e.t as 

provided in subsection (8) and--after--March--¼67--¼9T3, 

prospecting by any person on land not included in a valid 

strip-mining or underground-mining permit shaii--be is 

unlawful without possessing a valid prospecting permit 

issued by the department as provided in this section. No~ 

prospecting permit eha¼l may not be issued until the person 

submits an application, the application is examined, amended 

if necessary, and approved by the department, and adequate 

reclamation performance bond is posted, all of which 

prerequisites must be done in conformity with the 

requirements of this part. 

(2) An application for a prospecting permit aha¼¼ must 

be made in writing, notarized, and submitted to the 

department in duplicate upon forms prepared and furnished by 

it, The application sha¼¼ must include among other things a 

prospecting map and a prospecting reclamation plan of 

substantially the same character as required for a 

surface-mining or underground-mining map and reclamation 

plan under this part. The department shall determine by 
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rules the precise nature of saeh the required prospecting 

map and reclamation plan. Any applicant who intends to 

prospect by means of core drilling shall specify the 

location and number of holes to be drilled, methods to be 

used in sealing aquifers, and stteh other information as may 

be required by the department. The applicant mttst shall 

state what types of prospecting and excavating techniques 

will be employed on the affected land. The application shall 

also include any other or further information the department 

may require. 

(3) The application sha¼¼ ~ be accompanied by a fee 

of $100. This fee sha¼¼ ~ be used as a credit toward the 

strip-mining or underground-mining permit fee provided by 

this part if the area covered by the prospecting permit 

becomes covered by a valid surface-mining or 

underground-mining permit obtained before or at the time the 

prospecting permit expires. 

(4) Before the department gives final approval to the 

prospecting permit application, the applicant shall file 

with the department a reclamation and revegetation bond in a 

form and in an amount as determined in the same manner for 

strip-mining or underground-mining reclamation and 

revegetation bonds under this part. 

(5) In the event that the holder of a prospecting 

permit desires to strip mine or underground mine the area 
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covered by the prospecting permit and has fulfilled all the 

requirements for a strip-mining or underground-mining 

permit, the department may permit the postponement of the 

reclamation of the acreage prospected if that acreage is 

incorporated into the complete reclamation plan submitted 

with the application for a strip-mining or 

underground-mining permit. Any land actually affected by 

prospecting or excavating under a prospecting permit and not 

covered by the strip-mining or underground-mining 

reclamation plan shail must I promptly reclaimed. 

(6) The prospecting permit shall-b~ is valid for 1 year 

and sha¼¼--b~ is subject to renewal, suspension, and 

revocation in the same manner as strip-mining or 

underground-mining permits under this part. 

(7) The holder of the 

with the department the 

revegetation progress 

prospecting permit shall file 

same progress reports, maps, and 

reports as are required of 

strip-mining or underground-mining operators under this 

part. 

(8) Prospecting that is not conducted in an area 

designated unsuitable for coal mining pursuant to 82-4-227 

or 82-4-228 and that is not conducted far the purpose of 

determining the location, quality, or quantity of a natural 

mineral deposit is not subject to subsections (1) through 

(7). However, a person who conducts this prospecting shall 
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file with the department a notice of intent to prospect, 

containing the information required by the department, 

before commencing prospecting operations. If this 

prospecting substantially disturbs the natural land surface, 

it must be conducted in accordance with the performance 

standards of the department's rules regulating the conduct 

and reclamation of prospecting operations that remove coal. 

The department may inspect these prospecting and reclamation 

operations at any reasonable time." 

Section 3. Section 82-4-227, MCA, is amended to read: 

"82-4-227. Refusal of permit. (1) An application for a 

prospecting, strip-mining, or underground-mining pe l lld L or 

major revision sha¼¼ ~ not be approved by the department 

unless, on the basis of the information set forth in the 

application, an onsite inspection, and an evaluation of the 

operation by the department, the applicant has affirmatively 

demonstrated that the requirements of this part and rules 

will be observed and that the proposed method of operation, 

backfilling, grading, subsidence stabilization, water 

control, highwall reduction, topsoiling, revegetation, or 

reclamation of the affected area can be carried out 

consistently with the purpose of this 

for a permit or major revision 

part. 

has 

The 

the 

applicant 

burden of 

establishing that fti:l!I the application is in compliance with 

this part and the rules adopted under it. 
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( 2) The 

application 

department 

for a 

sha¼¼ ~ 

prospecting, 

not approve the 

strip-mining, or 

underground-mining permit where the area of land described 

in the application includes land having special, 

exceptional, critical, or unique characteristics or that 

mining or prospecting on that area would adversely affect 

the use, enjoyment, or fundamental character of neighboring 

land having special, exceptional, critical, or unique 

characteristics. For the purposes of this part, land is 

defined as having such these characteristics if it possesses 

special, exceptional, critical, or unique: 

(a) biological productivity, the loss of which would 

jeopardize certain species of wildlife or domestic stock; 

(b) ecological fragility, in the sense that the land, 

once adversely affected, could not return to its former 

ecological role in the reasonable foreseeable future; 

{c) ecological importance, in the sense that the 

particular land has such a strong influence on the total 

ecosystem of which it is a part that even temporary effects 

felt by it could precipitate a system-wide reaction of 

unpredictable scope or dimensions; or 

(d) scenic, historic, archaeologic, topographic, 

geologic, ethnologic, scientific, cultural, or recreational 

significance. (In applying this subsection, particular 

attention should be paid to the inadequate preservation 

-14-
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previously accorded Plains Indian history and culture.) 

(3) The department may not approve an application for a 

strip- or underground-coal-mining permit or major revision 

unless the application affirmatively demonstrates that: 

fa) the assessment of the probable cumulative impact of 

all anticipated mining in the area on the hydrologic balance 

has been made by the department and the proposed operation 

thereer of the mining operation has been designed to prevent 

material damage to the hydrologic balance outside the permit 

area; and 

(b) the proposed 

operation would not: 

strip- or underground-coal-mining 

fi) interrupt, discontinue, or preclude farming on 

alluvial valley floors that are irrigated or naturally 

subirrigated, excluding undeveloped rangelands that are not 

significant to farming on alluvial valley floors and those 

lands as to which the regulatory authority finds that if the 

farming that will be interrupted, discontinued, or precluded 

is of such small acreage as to be of negligible impact on 

the farm's agricultural production; or 

(ii) materially damage the quantity or quality of water 

in surface water or underground water systems that supply 

these valley floors in subsection (3)(b)(i), 

(4) Subsection (3)(b) does not affect those strip- or 

underground-coal-mining operations that in the year 
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preceding the enactment of Public Law 95-87 produced coal in 

commercial quantities and were located within or adjacent to 

alluvial 

approval 

valley 

by 

floors or had 

the department 

obtained specific permit 

to conduct strip- or 

underground-coal-mining operations within alluvial valley 

floors. If coal deposits are precluded from being mined 

under this subsection, the c~mmissioner shall certify to the 

secretary of interior that the mineral owner or lessee may 

be eligible for participation in coal exchange programs 

pursuant to section 510(5) of Public Law 95-87, 

(5) If the area proposed to be mined contains prime 

farmland, the department may not grant a permit to mine coal 

on the prime farmland unless it finds in writing that the 

applicant has the technological capability to restore the 

mined area, within a reasonable time, to equivalent or 

higher levels of yield as nonmined prime farmland in the 

surrounding area under equivalent levels of management and 

can meet the soil reconstruction standards of 82-4-232(3). 

Nothing in this subsection applies to any permit issued 

prior to August 3, 1977, or to any revisions or renewals 

thereof, or to any existing strip- or underground-mining 

operations for which a permit was issued prior to August 3, 

1977. 

(6) If the department finds that the overburden on any 

part of the area of land described in the application for a 
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prospecting, strip-mining, or underground-mining permit is 

such that experience in the state with a similar type of 

operation upon land with similar overburden shows that 

substantial deposition of sediment in streambeds, 

subsidence, landslides, or water pollution cannot feasibly 

be prevented, the department shall delete that part of the 

land described in the application upon which the overburden 

exists. The burden is on the applicant to demonstrate that 

any area should not be deleted under this subsection. 

(7) If the department finds that the operation will 

constitute a hazard to a dwelling house, public building, 

school, church, cemetery, commercial or institutional 

building, public road, stream, lake, or other public 

property, the department shall delete those areas from the 

prospecting, strip-mining, or 

application before it can be 

underground-mining permit 

approved. In no case may 

strip- or underground-coal-mining be allowed within 300 feet 

of any occupied dwelling, unless waived by the owner, nor 

within 300 feet of any public building, school, church, 

co11D11unity, or institutional building, or public park; nor 

within 100 feet of a cemetery; nor within 100 feet of the 

outside right-of-way line of any public road, except where 

mine access roads or haulage roads join ~tteh the 

right-of-way line. The department may permit sueh the roads 

to be relocated or the area affected to lie within 100 feet 
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of the road if, after public notice and opportunity for 

public hearing in the locality, a written finding is made 

that the interests of the public and the landowners affected 

will be protected. 

(8) No strip- or underground-mining may be conducted 

within 560 feet of active or abandoned underground mines in 

order to prevent breakthroughs and to protect health or 

safety of miners. The department shall permit an operator to 

mine near, through, or partially through an abandoned 

underground mine or closer to an active underground mine if: 

(a) the nature, timing, and sequencing of specific 

strip-mine activities and specific underground-mine 

activities are jointly approved by the department and the 

regulatory authority concerned with the health and safety of 

underground miners: and 

(b) Stich the 

resource recovery, 

operations 

abatement 

will result in improved 

of water pollution, or 

elimination of hazards to the health and safety of the 

public. 

(9) The department may not approve an application for a 

strip- or underground-coal-mining operation if the area 

proposed to be mined is included within an area designated 

unsuitable for strip or underground coal mining or within an 

area under review for this designation under an 

administrative proceeding, unless in such an area as to 
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which an administrative proceeding has commenced pursuant to 

this part, the operator making the permit application· 

demonstrates that prior to January 1, 1977, he the operator 

made substantial legal and financial commitments in relation 

to the operation for which he the operator is applying for a 

permit. 

(10) No ~ permit or major permit revision for a 

strip- or underground-coal-mining operation may not be 

issued unless the applicant has affirmatively demonstrated 

by 

coal 

its coal 

will not 

conservation plan that ne failure to conserve 

occur. The department may require the 

applicant to submit any information it considers necessary 

for review of the coal conservation plan. 

(11) Whenever information available to the department 

indicates that any strip- or underground-coal-mining 

operation owned or controlled by the applicant or by any 

person who owns or controls the applicant is currently in 

violation of Public Law 95-87, as amended, or any state. law 

required by Public Law 95-87, as amended, or any law, rule, 

or regulation of the United States or of any department or 

agency in the United States pertaining to air or water 

environmental protection, the department sha¼¼ !!!!Y not issue 

a strip- or underground-coal-mining permit or major revision 

until the applicant submits proof that the violation has 

25 been corrected or is in the process of being corrected to 
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the satisfaction of the administering agency. 

(12) The department may not issue a strip- or 

underground-coal-mining permit or major revision to any 

applicant which that it finds, after an opportunity for 

hearing, owns or controls any strip- or 

underground-coal-mining operation whieh that has 

demonstrated a pattern of willful violations of Public Law 

95-87, as amended, or any state law required by Public Law 

95-87, as amended, of s~ch a nature and duration and with 

s~ch resulting irreparable damage to the environment to 

indicate an intent not to comply with the provisions of this 

part. 

(13) Subject to valid existing rights, no strip- or 

underground-coal-mining operations except those wh±eh that 

existed as of August 3, 1977, may be conducted on private 

lands within the boundaries of units of the national park 

system, the national wildlife refuge systems, the national 

wilderness preservation system, the wild and scenic rivers 

system, including study rivers designated under section S(a) 

of the Wild and Scenic Rivers Act, or national recreation 

areas designated by act of congresse" 

-End-
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In compliance with a written request, there is hereby submitted a Fiscal Note for HB0171. as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
A bill amending the Montana Strip and Underground Mine Reclamation Act to comply with federal law and regulations. This 
bill amends the definition of •prospecting•, expands the authority to deny a permit on federal land or based on current 
violations, and corrects grammatical language to make the intent of the act more clear. 

ASSUMPTIONS: 

1. Montana will continue to implement its program and agreements with the federal government at the same level. 
2. No new workload is expected due to these changes. 

FISCAL IMPACT; No fiscal impact. 

ru.L 
DAVID LEWIS, BUDGET 
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DIRECTOR DATE 
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APPROVED BY COMM. ON 
NATURAL RESOURCES 

HOUSE BILL IIO. 171 

INTRODUCED BY N. IIAIISON, REHBEIN, DEVLIN 

BY REQUEST OF THE DEPARTMENT OF STATE LANDS 

A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING THE MONTANA 

STRIP AND UNDERGROUND NINE RECLAMATION ACT TO COMPLY WITH 

FEDERAL LAW AND REGULATIONS; AMENDING THE DEFINITION OF 

"PROSPECTING"; EXPANDING THE AUTHORITY TO DENY A PERNIT ON 

FEDERAL LAND OR BASED ON CURRENT VIOLATIONS; PROHIBITING 

COAL MINING ON CERTAIN FEDERAL LANDS; AND AMENDING SECTIONS 

82-4-203, 82-4-226, AND 82-4-227, NCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 82-4-203, MCA, is amended to read: 

•82-4-203. Definitiona. Unless the context requires 

otherwise, in this part the following definitions apply, 

(1) "Abandoned" mean■ an operation where no mineral is 

being produced and where the department determines that the 

operation will not continue or reauae. 

(2) "Alluvial valley floor• -ana the unconsolidated 

stream-laid deposits holding streau where 

availability is sufficient for subirrigation or 

water 

flood 

irrigation agricultural activities; but the tera does not 

include upland areas which are generally overlain by a thin 

veneer of colluvial deposits composed chiefly of debris fr011 
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sheet erosion, deposits by unconcentrated runoff or slope 

wash, together with talus, other mass 110veaent accumulation, 

and windblown deposits. 

(3) "Aquifer• 11eans any geologic foraation or natural 

zone beneath the earth's surface that contains or stores 

water and transmits it from one point to another in 

quantities which permit or have the potential to perait 

economic development as a water source. 

(4) "Area of land affected• aeans the area of land fr0111 

which overburden is to be or has been removed and upon which 

the overburden is to be or has been deposited and includes 

all land overlying any tunnels, shafts, or other excavations 

used to extract the mineral, lands affected by the 

construction of new railroad loops and roads or the 

improvement or use of existing railroad loops and roads to 

gain access and to haul the mineral, processing facilities 

at or near the ■ina site or other mine associated 

facilities, waste deposition areas, treat-nt ponds, and any 

other surface or subsurface disturbance associated with 

strip aining or underground mining, and all activities 

nece■aary 

operations. 

and incident to the reclamation of such 

(5) "Bench" means the ledge, shelf, table, or terrace 

for■ed in the contour method of strip mining. 

C6) •Board• means the board of land commissioners 

-2- BB 171 
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provided for in Article X, section 4, of the constitution of 

this state. 

(7) "Coal conservation plan• means the planned course 

of conduct of a strip- or underground-mining operation to 

include plans for the removal and utilization of minable and 

marketable coal located within the area planned to be mined. 

(8) •coal preparation• means the chemical or physical 

processing of coal and its cleaning, concentrating, or other· 

processing or preparation. The ter■ does not ■ean the 

conversion of coal to another energy for■ or to a gaseous or 

liquid hydrocarbon, except for incidental amounts that do 

not leave the plant, nor does the term mean processing for 

other than co■aercial purposes. 

(9) •coal preparation plant• -ans a coaaercial 

facility where coal is subject to coal preparation. The term 

includes co■aercial facilities associated with coal 

preparation activities but is not limited to loading 

buildings, water treatment facilities, water storage 

facilities, settling basins and i11poundments, and coal 

processing and other waste disposal areas. 

(10) "C:.-issioner• means the coaaiasioner of state 

lands provided for in 2-15-3202. 

(11) •contour strip mining• means that strip-mining 

method commonly carried out in areas of rough and hilly 

topography in which the coal or mineral seam outcrops along 
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the aide of the slope and entrance is made to the seam by 

excavating a bench or table cut at and along the site of the 

seam outcropping with the excavated overburden COll■Only 

being cast down the slope below the mineral seam and the 

operating bench, 

(12) "Degree• means from the horizontal and in each case 

is subject to a tolerance of SI error. 

(13) "Department• means the department of state lands 

provided for in Title 2, chapter 15, part 32. 

(14) "Failure to conserve coal• means the nonremoval or 

nonutiliaation of minable and marketable coal by an 

operation, provided that the nonremoval or nonutilization of 

minable and marketable coal in accordance with recl .... tion 

standards established by the department alla¼¼ !!!!l: not be 

considered failure to conserve coal. 

(15) "Fill bench" ■eans that portion of a bench or table 

which is formed by depositing overburden beyond or downslope 

from the cut section as formed in the contour ■ethod of 

strip mining. 

(16) •1-inent danger to the health and safety of the 

public" means the exiatence of any condition or practice or 

any violation of a permit or other requireaent of this part 

in a strip- or 

operation that 

underground-coal-mining and reclaaation 

could reasonably be expected to cause 

substantial physical harm to persons outside the permit area 
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before eaeh the condition, practice, or violation can be 

abated. A reasonable expectation of death or serious injury 

before abatement exists if a rational person, subjected to 

the same conditions or practices giving rise to the peril, 

would not espese-himse¼f-er-herse¼f willingly be exposed to 

the danger during the time necessary for abatement. 

(17) "Marketable coalN means a minable coal that is 

economically feasible to mine and is fit for sale in the 

usual course of trade. 

(18) "Method of operation" means the method or manner by 

which the cut, open pit, shaft, or excavation is made, the 

overburden is placed or handled, water is controlled, and 

other acts are performed by the operator in the process of 

uncovering and removing the minerals that affect the 

reclamation of the area of land affected. 

(19) "Minable coal" means that coal which can be removed 

through strip- or underground-mining methods adaptable to 

the location that coal is being mined or is planned to be 

mined. 

(20) "Mineral" means coal and uranium. 

(21) "Operation• means all of the premises, facilities, 

railroad loops, roads, and equipment used in the process of 

producing and removing mineral from and reclaiming a 

designated strip-mine or underground-mine area, including 

coal preparation plants, and all activities, including 
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excavation incident ~here~o to operations, or prospecting 

for the purpose of determining the location, quality, or 

quantity of a natural mineral deposit. 

(22) •Operator" means a person engaged in strip mining 

or underground mining who removes or intends to remove more 

than 10,000 cubic yards of mineral or overburden or a person 

engaged in coal mining who removes or intends to r~ve 1110re 

than 250 tons of coal from the earth by mining within 12 

consecutive calendar months in any one location or a person 

engaged in operating a coal preparation plant. 

(23) "Overburden• means all of the earth and other 

materials whieh that lie above a natural mineral deposit and 

also means aueh the earth and ·other material after removal 

from their natural state in the process of mining. 

(24) "Person" means a person, partnership, corporation, 

asso.ciation, or other legal entity or any political 

subdivision or agency of the state or federal government. 

(25) "Prime farmland" means that land previously 

prescribed by the United States secretary of agriculture on 

the basis of such factors as moisture availability, 

temperature r119iae, chemical balance, permeability, 

surface-layer coaposition, susceptibility to flooding, and 

erosion characteristics and which historically has been used 

for intensive agricultural purposes and as defined in the 

Federal Register. 
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(26) •Prospecting• means the removal of overburden, core 

drilling, construction of roads, or any other disturb4nce of 

the surface for the purpose of determining the location, 

quantity, or quality of a natural mineral depositL and7 --on 

areas--deaignat~d--anatt¼~ab¼e--Eer--eeal--■in¼ng-para~aft~-te 

8i-4-ii~--and--8i-4-ii8T the gathering of surface or 

subsurface geologic, physical, or chemical data by mapping, 

trenching, geophysical, or other techniques necessary to 

deter■ine the quality and quantity of overburden and-e-¼ in 

an areai and ~ the gathering of environmental data to 

establish the conditions of an area before beginning strip

or underground-coal-mining and reclamation operations under 

this part, 

(27) "Reclamation• means backfilling, subsidence 

stabilization, water control, grading, highwall reduction, 

topsoiling, planting, revegetation, and other work to 

restore an area of land affected by strip ■ining or 

underground ■ining under a plan approved by the depart■ent. 

(28) "Reaining• ■eans conducting surface coal ■ining and 

reclaaation operations that affect previously ■ined areas 

(for ezaaple, the recovery of additional ■ineral froa 

eziating gob or tailings piles). 

(29) •strip ■ining• -an• any part of the process 

followed in the production of ■ineral by the opencut aethod, 

including ■ining by the auger ■ethod or any siailar ■ethod 
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wt,¼eh that penetrates a mineral deposit and removes mineral 

directly through a aeries of c,penings made by a ■achine 

whieh ~ enters the deposit from a surface excavation or 

any other mining method or process in which the strata or 

overburden is removed or displaced in order to recover the 

mineral, For the purposes of this part only, strip mining 

also includes reminin9 and coal preparation. The terms 

•remining• and •coal preparation• are not included in the 

definition of •strip mining• for purposes of Title 15, 

chapter 35, part 1. 

(30) •subsidence• means a vertically downward 110vement 

of overburden materials resulting from the actual mining of 

an underlying mineral deposit or associated underground 

excavations. 

(31) •surface owner" ■eans a person who holds legal or 

equitable title to the land surface and whose principal 

place of residence is on the land or who personally conducts 

farming or ranching operations upon a farm or ranch unit to 

be directly affected by strip-mining operations or who 

receives directly a significant portion of hi■ incoae, if 

any, froa ■-h far■ing or ranching operations or the state 

of Montana where the state owns the surface. 

(32) "Topsoil" ■eans the unconsolidated mineral matter 

naturally present on the surface of the earth that has been 

subjected to and influenced by genetic and environmental 
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factors of parent material, climate, macroorganisms and 

microorganis11S, and topography, all acting over a period of 

time, and that is necessary for the growth and regeneration 

of vegetation on the surface of the earth. 

(33) "Underground mining• means any part of the process 

followed in the production of a mineral such that vertical 

or horizontal shafts, slopes, drifts, or incline planes 

connected with excavations penetrating the mineral stratum 

or strata are utilized and includes mining by in situ 

methods. 

(34) •unwarranted failure to comply" means the failure 

of a permittee to prevent the occurrence of any violation of 

h¼s ! permit or any requireaent of this part due to 

indifference, lack of diligence, or lack of reasonable care, 

or the failure to abate any violation of sach ! permit or 

this part due to indifference, lack of diligence, or lack of 

reasonable care. 

(35) •waiver" means any document which that demonstrates 

the clear intention to release rights in the surface estate 

for the purpose of permitting the extraction of subsurface 

minerals by strip-mining aethods. 

(36) "Written consent• means aaeh ! written stateaent aa 

¼s executed by the owner of the surface estate, upon a form 

approved by the departasnt, demonstrating that •~eh the 

owner consents to entry of an operator for the purpoae of 
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conducting strip-mining operations and that aach the consent 

is given only to •~eh strip-mining and reclamation 

operations which that fully comply with the terms and 

requirements of this part." 

Section 2. Section 82-4-226, MCA, is amended to read: 

"82-4-226. Prospecting perait. (1) 8ft Excep_t as 

provided in subsection (8) and--•f~er--March--¼67--¼9~3, 

prospecting by any person on land not included in a valid 

strip-mining or underground-mining permit sha¼¼--be is 

unlawful without possessing a valid prospecting permit 

issued by the department as provided in this section. lie! 

prospecting permit aha¼¼ may not be issued until the person 

submits an application, the application is exaained, aaended 

if necessary, and approved by the departaent, and adequate 

reclamation perforaance bond is posted, all of which 

prerequisites must be done in conformity with the 

requirements of this part. 

(2) An application for a prospecting permit aha¼¼ must 

be made in writing, notarized, and submitted to the 

department in duplicate upon forms prepared and furnished by 

it. The application ■ha¼¼~ include aaong other things a 

prospecting map and a prospecting reclamation plan of 

substantially the same character as required for a 

surface-mining or underground-mining map and reclamation 

plan under this part. The department shall determine by 
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rule■ the precise nature of heh lli required prospecting 

-P and reclaaation plan. Any applicant vho intends to 

pro■pect by mean■ of core drilling shall specify the 

location and number of holes to be drilled, methods to be 

used in sealing aquifers, and •~eh other information as may 

be required by the department. The applicant mast !!!!!.!.!. 

state what types of prospecting and excavating techniques 

vill be employed on the affected land. The application shall 

also include any other or further information the depart■ent 

may require. 

(3) The application aha¼¼~ be acco■panied by a fee 

of $100. This fee aha¼¼ !!!!!!.l be used as a credit toward the 

strip-mining or underground-■ining permit fee provided by 

this part if the area covered by the prospecting per■it 

becoaea covered by a . valid surface-mining or 

underground-mining per■it obtained before or at the ti- the 

prospecting per■it expires. 

(4) Before the depart-nt gives final approval to the 

prospecting permit application, the applicant shall file 

vith the depart-nt a recla■ation and revegetation bond in a 

form and in an a■ount aa deter■ined in the sa■e -nner for 

atrip-ining or underground-■ining reclaaation and 

revegetation bonds under thia part. 

(5) In the event that the holder of a prospecting 

permit desires to strip ■ine or underground ■ine the area 
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covered by the proapacting per■it and has fulfilled all the 

requir.-nts for a strip-■ining or underground-■ining 

per■it, the depart-nt -y per■it the postpone-nt of the 

reclamation of the acreage prospected if that acreage is 

incorporated into the complete reclamation plan submitted 

vith the application for a strip-mining or 

underground-mining permit. Any land actually affected by 

prospecting or excavating under a prospecting permit and not 

covered by the strip-■ining or underground-■ining 

recla■ation plan aha¼¼ must be promptly reclaimed. 

(6) The prospecting per■it aha¼¼-l>e is valid for 1 year 

and sha¼¼--l!te is subject to renewal. suspension, and 

revocation in the s.- aanner as strip-mining or 

underground-■ining permits under this part. 

(7) The holder of the prospecting permit shall file 

vith the depart■ent 

revegetation progress 

the a.- progress reports, maps, and 

reports as are required of 

strip-mining or underground-mining operators under this 

part. 

(81 Prospecting that is not conducted in an area 

designated unsuitable for coal ■ining pursuant to 82-4-227 

or 82-4-228 and that ia not conducted for the purPOse of 

deter■ining the location, quality, or quantity of a natural 

■ineral dee9sit is not subject to subsections (1) through 

(71. However, a person who conducts this prospecting shall 
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file with the departaent a notice of intent to prospect, 

containing the information required by the depart■ent, 

before cowncing prospecting operations. If this 

prospecting substantially disturbs the natural land surface, 

it must be conducted in accordance with the performance 

standards of the department's rules regulating the conduct 

and reclamation of prospecting operations that remove coal. 

The department may inspect these prospecting and reclamation 

operations at any reason~ble time." 

Section 3. Section 82-4-227, MCA, is amended to read: 

"82-4-227. Refuaal of per■it. (l) An application for a 

prospecting, strip-mining, or underground-mining permit or 

major revision aha¼¼~ not be approved by the depart■ent 

unless, on the basis of the information set forth in the 

application, an onsite inspection, and an evaluation of the 

operation by the department, the applicant has affir-tively 

demonstrated that the requirements of this part and rules 

will be observed and that the proposed method of operation, 

backfilling, grading, subsidence stabilization, water 

control, highwall reduction, topsoiling, revegetation, or 

reclamation of the affected area can be carried out 

consistently with the purpose of this part. The applicant 

for a permit or major revision has the burden of 

establishing that his the application is in c0111pliance with 

this part and the rules adopted under it. 
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(2) The department sha¼i ~ not approve the 

application for a prospecting, strip-mining, or 

underground-mining permit where the area of land described 

in the application includes land having special, 

exceptional, critical, or unique characteristics or that 

mining or prospecting on that area would adversely affect 

the use, enjoyment, or fundallental character of neighboring 

land having special, exceptional, critical, or 

characteristics. For the purposes of this part, 

unique 

land is 

defined as having aaeh these characteristics if it possesses 

special, exceptional, critical, or unique: 

(a) biological productivity, the loss of which would 

jeopardize certain species of wildlife or domestic stock1 

(b) ecological fragility, in the sense that the land, 

once adversely affected, could not return to its former 

ecological role in the reasonable foreseeable future; 

(c) ecological importance, in the sense that the 

particular land has such a strong influence on the total 

ecosystem of which it is a part that even temporary effects 

felt by it could precipitate a system-wide reaction of 

unpredictable scope or diaensions; or 

(d) scenic, historic, archaeologic, topographic, 

geologic, ethnologic, scientific, cultural, or recreational 

significance. (In applying 

attention should be paid 

this subsection, particular 

to the inadequate preservation 

-14- HB 171 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0171/02 

previoualy accorded Plains Indian history and culture.) 

(3) The depart-nt may not approve an application for a 

strip- or underground-coal-mining permit or major revision 

unless the application affirmatively demonstrates that: 

(a) the assessment of the probable cumulative impact of 

all anticipated mining in the area on the hydrologic balance 

has been made by the department and the proposed operation 

theree~ of the mining operation has been designed to prevent 

aaterial damage to the hydrologic balance outside the permit 

area: and 

(b) the proposed 

operation would not: 

strip- or underground-coal-mining 

(i) interrupt, discontinue, or preclude farming on 

alluvial valley floors that are irrigated or naturally 

subirrigated, excluding undeveloped rangelands that are not 

significant to farming on alluvial valley floors and those 

lands as to which tha regulatory authority finds that if the 

farming that will be interrupted, discontinued, or precluded 

is of such small acreage as to be of negligible impact on 

the farm's agricultural production; or 

(ii) aaterially daaage the quantity or quality of water 

in surface water or underground water systeas that supply 

these valley floors in subsection 13)(b)(i). 

14) Subsection 13)(b) does not affect those strip- or 

underground-coal-■ining operations that in the year 
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preceding the enactment of Public Law 95-87 produced coal in 

co■■ercial quantities and were located within or adjacent to 

alluvial valley floors or had obtained specific permit 

approval by the department to conduct strip- or 

underground-coal-mining 

floors. If coal deposits 

operations within alluvial valley 

are precluded from being mined 

under this subsection, the coaaissioner shall certify to the 

secretary of interior that the mineral owner or lessee may 

be eligible for participation in coal ezchange progr-• 

pursuant to section 510(5) of Public Law 95-87. 

(5) If the area proposed to be mined contains prime 

farmland, the department may not grant a permit to mine coal 

on the prime farmland unless it finds in writing that the 

applicant has the technological capability to restore the 

mined area, within a reasonable tiae, ta equivalent or 

higher levels of yield as nonmined pri- farmland in the 

surrounding area under equivalent levels of management and 

can meet the soil reconstruction standards of 82-4-23213). 

Nothing in this subsection applies to any permit issued 

prior to August 3, 1977, or to any revisions or renewals 

thereof, or to any existing strip- or underground-mining 

operations for which a pttr■it was issued prior to August 3, 

1977. 

(6) If the department finds that the overburden on any 

part of the area of land described in the application for a 
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prospecting, strip-mining, or underground-mining permit is 

such t"hat experienca in the state with a siailar type of 

operation upon land with similar overburden shows that 

substantial deposition of sediment in streambeds, 

subsidence, landslides, or water pollution cannot feasibly 

be prevented, the depart-nt shall delete that part of the 

land described in the application upon which the overburden 

exists. The burden is on the applicant to demonstrate that 

any area should not be deleted under this subsection. 

(7) If the depart■ant finds that the operation will 

constitute a hazard to a dwelling house, public building, 

school, church, cemetery, cOlllllercial or institutional 

building, public road, stream, lake, or other public 

property, tha department shall dalete those areas from tha 

prospecting, strip-mining, or underground-mining permit 

application before it can be approved. In no case may 

strip- or underground-coal-mining be allowed within 300 feet 

of any occupied dwelling, unless waived by the owner, nor 

within 300 faet of any public building, school, church, 

community, or institutional building, or public park; nor 

within 100 feet of a ceaetery; nor within 100 feet of the 

outside right-of-way line of any public road, except where 

mine access roads or haulage roads join aaeh the 

right-of-way line. The department may permit aaeh the roads 

to be relocated or the area affected to lie within 100 feet 
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of the road if, after public notice and opportunity for 

public hearing in the locality, a written finding is aade 

that the interests of the public and the landowners affected 

will be protected. 

(8) No strip- or underground-mining may be conducted 

within 500 feet of active or abandoned underground mines in 

order to prevent breakthroughs and to protect health or 

safety of miners. The department shall perait an operator to 

mine near, through, or partially through an abandoned 

underground mine or closer to an active underground mine if: 

(a) the nature, timing, and sequencing of specific 

strip-mine activities and specific underground-mine 

activities are jointly approved by the department and the 

regulatory authority concerned with the health and safety of 

underground miners; and 

(b) ■aeh the operations 

resource recovery, abatement of 

elimination of hazards to the 

public. 

will result in improved 

water pollution, or 

health and safety of the 

(9) The department may not approve an application for a 

atrip- or underground-coal-mining operation if the area 

proposed to be mined is included within an area designated 

unsuitable for strip or underground coal mining or within an 

area under review for this designation under an 

administrative proceeding, unless in such an area as to 
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which an adainistrative proceeding has coaaenced pursuant to 

thi■ part, the operator -king the per•it application 

de■onstratea that prior to January 1, 1977, he the operator 

-d• substantial legal and financial coaiitments in relation 

to the operation for which he the operator is applying for a 

permit. 

(10) No ! permit or major permit revision for a 

strip- or underground-·coal-mining operation may .!!2! be 

issued unless the applicant has affi,aatively demonstrated 

by its coal conservation plan that 11e f.ailure to conserve 

coal will not occur. The depart-nt uy ,aquire the 

applicant to submit any information it considers necessary 

for review of the coal conservation plan. 

(11) Wheneve, infor-tlon available to the depart-nt 

indicates that any strip- or underground-coal-mining 

operation owned or controlled by the applicant or by any 

person who owns or controls the applicant is currently in 

violation of Public Lav 95-87, as anended, or any state law 

required by Public Law 95-87, as amended, or any law, rule, 

or ,egulation of the United States o, of any depar~nt or 

agency in the United States pertaining to air or water 

enviro8-ntal protection, the department ehaii !!!I not issue 

a strip- or underground-coal-mining permit or -;or-re.ieion 

,&NDIDNElft'1 OftlER TRAN AN INCIDDITAL BOOIIDARY REVISIOll1 until 

the applicant submits proof that the violation has been 
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co,rected or is in the process of being cor,ected to the 

satisfaction of the adainistering agency. 

(12) The depart-nt -y not issue a strip- or 

underground-coal-mining permit or -;or-rev¼s¼on AIIEIIDMEN'l'r 

OTHER 'l'IIAlil AN INCIDENTAL BOUNDMY REVISION, to any applicant 

whieh !!!!!, it finds, after an opportunity for hearing, owns 

or controls any strip- or underground-coal-mining operation 

wh¼eh that has demonstrated a pattern of willful violations 

of Public Law 95-87, as aaended, or any state law required 

by Public Law 95-87, as amended, of saeh a nature and 

duration and with ■aeh resulting irreparable damage to the 

environment to indicate an intent not to comply with the 

provisions of this pa.rt. 

(13) Subject to valid existing rights, no strip- or 

underground-coal-aining operations except those wll¼eh ~ 

existed as of August 3, 1977, may be conducted on pr¼••~• 

lands within the boundaries of units of the national park 

system. the national wildlife refuge systems. the national 

wilderness preservation systea. the wild and scenic rivers 

syste■ , including study rivers designated under section 5(a) 

of the Wild and Scenic Rivera Act, or national recreation 

areas designated by act of congress.• 

-End-
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HOUSE BILL NO. 171 

INTRODUCED BY M. HANSON, REHBEIN, DEVLIN 

BY REQUEST OF THE DEPARTMENT OF STATE LANDS 

A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING THE MONTANA 

STRIP AND UNDERGROUND MINE RECLAMATION ACT TO COMPLY WITH 

FEDERAL LAW AND REGULATIONS; AMENDING THE DEFINITION OF 

"PROSPECTING"; EXPANDING THE AUTHORITY TO DENY A PERMIT ON 

FEDERAL LAND OR BASED ON CURRENT VIOLATIONS; PROHIBITING 

COAL MINING ON CERTAIN FEDERAL LANDS; AND AMENDING SECTIONS 

82-4-203, 82-4-226, AND 82-4-227, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 82-4-203, MCA, ia amended to read: 

"82-4-203. Definitions. Unless the context requires 

otherwise, in this part the following definitions apply: 

(l) "Abandoned" aeana an operation where no mineral is 

being produced and where the department determines that the 

operation will not continue or reeWll!a 

(2) "Alluvial valley floor• -•n• the unconsolidated 

stream-laid deposits holding 

availability is sufficient for 

atrea- .,here 

aubirrigation or 

water 

flood 

irrigation agricultural activities; but the term doea not 

include upland areas which are generally overlain by a thin 

veneer of colluvial deposit ■ coapoaed chiefly of debris fro■ 

~-,_ 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0171/0·2 

sheet erosion, deposits by unconcentrated runoff or slope 

wash, together with talus, other aasa ■oveaent accu•ulation, 

and windblown deposits. 

(3) •Aquifer• means any geologic formation or natural 

zone beneath the earth's surface that contains or stores 

water and transmits it from one point to another in 

quantities which permit or have the potential to per■it 

economic development as a water source. 

(4) "Area of land affected• means the area of land from 

which overburden is to be or has been removed and upon which 

the overburden ia to be or has been deposited and includes 

all land overlying any tunnels, shafts, or other excavations 

used to extract the mineral, lands affected by the 

construction of new railroad loops and roads or the 

improvement or use of existing railroad loops and roads to 

gain access and to haul the mineral, processing facilities 

at or near the mine site or other mine associated 

facilities, waste deposition areas, treatment ponds, and any 

other surface or subsurface disturbance associated with 

strip mining 

necessary 

operations. 

or 

and 

underground 

incident 

mining, and all activities 

to the reclaaat ion of auch 

(5) •sench• aeana the ledge, shelf, table, or terrace 

formed in the contour method of strip mining. 

(61 "Board• means the board of land commissioners 
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provided for in Article X, section 4, of the constitution of 

this state. 

(7) "Coal conservation plan" means the planned course 

of conduct of a strip- or underground-mining operation to 

include plans for the removal and utilization of minable and 

marketable coal located within the area planned to be mined. 

(8) "Coal preparation• means the chemical or physical 

processing of coal and its cleaning, concentrating, or other 

processing or preparation. The term does not mean the 

conversion of coal to another energy form or to a gaseou~ or 

liquid hydrocarbon, except for incidental amounts that do 

not leave the plant, nor does the term mean processing for 

other than co111111ercial purposes. 

( 9) "Coal preparation plant" means a coumercial 

facility where coal ls subject to coal preparation. The term 

includes connercial facilities associated with coal 

loading preparation activities but 

buildings, water treatment 

is not limited to 

facilities, water 

facilities, settling basins and impoundments, 

processing and other waste disposal areas. 

storage 

and coal 

(10) NCommissioner• means the c01111issioner of state 

lands provided for in 2-15-3202. 

(11) "Contour strip mining• means that strip-mining 

method commonly carried out in areas of rough and hilly 

topography in which the coal or ■ineral seam outcrops along 
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the side of the slope and entrance is made to the seam by 

excavating a bench or table cut at and along the site of the 

seam outcropping 

being cast down 

op~rating bench. 

with 

the 

the excavated overburden commonly 

slope below the mineral seam and the 

(12) "Degree" means from the horizontal and in each case 

is subject to a tolerance of 51 error. 

(13) "Department• means the department of state lands 

provided for in Title 2, chapter 15, part 32, 

(14) "Failure to conserve coal" means the nonrelllOval or 

nonutilization of minable and marketable coal by an 

operation, provided that the nonremoval or nonutilization of 

minable and marketable Coal in accordance with reclamation 

standards established by the department aha¼¼ ~ not be 

considered failure to conserve coal. 

(15) "Fill bench" means that portion of a bench or table 

which is formed by depositing overburden beyond or downslope 

from the cut section as formed in the contour method of 

strip mining. 

(16) •1 ... inent danger to the health and safety of the 

public" •eans the existence of any condition or practice or 

any violation of a perait or other requirement of this part 

in a strip- or underground-coal-mining and reclamation 

operation that could reasonably be expected to cause 

substantial physical harm to persons outside the. permit area 
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before a~eh the condition, practice, or violation can be 

abated. A reasonable expectation of death or serious injury 

before abatement exists if a rational person, subjected to 

the same conditions or practices giving rise to the peril, 

would not expese-h¼ms~¼E-er-herse¼f willingly be exposed to 

the danger during the time necessary for abatement. 

(17) "Marketable coal" means a minable coal that is 

economically feasible to mine and is fit for sale in the 

usual course of trade. 

(1B) "Method of operation" means the method or manner by 

which the cut, open pit, shaft, or excavation is made, the 

overburden is placed or handled, water is controlled, and 

other acts are performed by the operator in the process of 

uncovering and removing the minerals that affect the 

reclamation of the area of land affected. 

(19) "Minable coal• means that coal which can be removed 

through strip- or underground-mining methods adaptable to 

the location that coal is being mined or is planned to be 

mined. 

(20) •Mineral• means coal and uranium. 

(21) •operation• means all of the premises, facilities, 

railroad loops, roads, and equipment used in the process of 

producing and removing aineral from and reclaiming a 

designated strip-mine or underground-mine area, including 

coal preparation plants, and all activities, including 
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excavation incident ~hereto to operations, or prospecting 

for the purpose of deter■ining the location, quality, or 

quantity of a natural mineral deposit. 

(22) •operator• means a person engaged in strip mining 

or underground mining who removes or intends to remove more 

than 10,000 cubic yards of mineral or overburden or a person 

engaged in coal mining who removes or intends to relllOve 1110re 

than 250 tons of coal from the earth by mining within 12 

consecutive calendar months in any one location or a person 

engaged in operating a coal preparation plant. 

(23) "Overburden" means all of the earth and other 

materials wh¼eh that lie above a natural mineral deposit and 

also means sneh the earth and other material after removal 

from their natural state in the process of mining. 

( 24) •person" means a person, partnership, corporation, 

association. or other legal entity or any political 

subdivision or agency of the state or federal governmenta 

(25) "Prime farmland" means that land previously 

prescribed by the United States secretary of agriculture on 

·the basis of such factors as moisture availability, 

temperature regime, chemical balance, permeability, 

surface-layer composition, susceptibility to flooding, and 

erosion characteristics and which historically has been used 

for intensive agricultural purposes and as defined in the 

Federal Register. 
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126) •Prospecting• means the removal of overburden, core 

drilling, construction of roads, or any other disturbance of 

the surface for the purpose of determining the location, 

quantity, or quality of a natural mineral depositL andy--on 

areaa--desigfta~ed--nnstt¼~abie--fer--eoai--■in¼ng-pnrsttan~-to 

8r-4-ii~--an~--8i-4-ii8T the gathering of surface or 

subsurface geologic~ physical, or chemical data by mapping, 

trenching, geophysical, or other techniques necessary to 

determine the quality and quantity of overburden and-eea¼ in 

an areaL and 2!. the gathering of environmental data to 

establish the conditions of an area before beginning strip

er underground-coal-mining and reclamation operations under 

this part, 

(27) •Reclamation" .means backfilling, subsidence 

stabilization, water control, grading, highwall reduction, 

topsoiling, planting, revegetation, and other work to 

restore an area of land affected by strip mining or 

underground mining under a plan approved by the department. 

(28) "Remining" means conducting surface coal mining and 

reclamation operations that affect previously mined areas 

(for e~a■ple, the recovery of additional ■ineral from 

existing gob or tailings piles). 

( 29) •strip mining• aeana any part of the process 

followed in the production of ■ineral by the opencut ■ethod, 

including mining by the auger ■ethod or any si■i lar ■ethod 
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whieh that penetrates a mineral deposit and removes mineral 

directly through a aeries of openings made by a machine 

wh¼eh that enters the deposit fr011 a surface excavation or 

any other mining method or process in which the strata or 

overburden is removed or displaced in order to recover the 

mineral. For the purposes of this part only, strip mining 

also includes remining and coal preparation. The terms 

"remining" and 11 coal preparation" are not included in the 

definition of "strip ainlng• for purposes of Title 15, 

chapter 35, part l. 

(30) •subsidence" means a vertically downward movement 

of overburden materials resulting from the actual mining of 

an underlying mineral deposit or associated underground 

excavations. 

(31) "Surface owner" means a person who holds legal or 

equitable title to the land surface and whose principal 

place of residence is on the land or who personally conducts 

farming or ranching operations upon a farm or ranch unit to 

be directly affected by strip-mining operations or who 

receives directly a significant portion of hia income, if 

any, from aaeh farming or ranching operations or the state 

of Montana where the state owns the surface. 

(32) •Topsoil• ■eans the unconsolidated mineral matter 

naturally present on the surface of the earth that- has been 

subjected to and influenced by g·enetic and environmental 
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factors of parent material, climate, macroorganis•s and 

microorganisms, and topography, all acting over a period of 

time, and that is necessary for the growth and regeneration 

of vegetation on the surface of the earth. 

(33) •underground mining" means any part of the process 

followed in the production of a mineral such that vertical 

or horizontal shafts, slopes, drifts, or incline planes 

connected with excavations penetrating the mineral stratum 

or strata are utilized and includes mining by in situ 

methods. 

(34) "Unwarranted failure to comply" means the failure 

of a permittee to prevent the occurrence of any violation of 

hia ~ permit or any requireaent of this part due to 

indifference, lack of diligence, or lack of reasonable care, 

or the failure to abate any violation of sneh ~ per■it or 

this part due to indifference, lack of diligence, or lack of 

reasonable care4 

(35) "Waiver• means any document which that demonstrates 

the clear intention to release rights in the surface estate 

for the purpose of permitting the extraction of subsurface 

minerals by strip-mining methods. 

(36) "Written consent" aeans eaeh ! written statement•• 

is executed by the owner of the surface estate, upon a form 

approved by the department, demonstrating that ■neh the 

owner consents to entry of an operator for the purpose of 
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conducting strip-mining operations and that aneft the consent 

la given only to each strip-mining and reclamation 

operations whieh that fully comply with the terms and 

requirements of this part." 

Section 2. 

"82-4-226. 

Section 82-4-226, MCA, is amended to read: 

Prospecting perait. (lJ 8ft Excep_t as 

provided in subsection (8) an~--after--Mareh--¼67--¼9~3r 

prospecting by any person on land not included in a valid 

strip-mining or underground-mining permit aha¼½--he is 

unlawful without possessing a valid prospecting permit 

issued by the department as provided in this section. No! 

prospecting permit shall may not be issued until the person 

submits an application, the application is ezamined, a■ended 

if necessary, and apptoved by the department, and adequate 

reclamation performance bond is posted, all of which 

prerequisites must be done in conformity with the 

requirements of this part. 

(2) An application for a prospecting permit shall aust 

be made in writing, notarized, and submitted to the 

departaent in duplicate upon forms prepared and furnished by 

it. The application shall must include a■ong other things a 

prospecting map and a prospecting reclamation plan of 

substantially the same character as required for a 

surface-mining or underground-mining map and reclamation 

plan under this part. The depattment shall determine by 
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rules the precise nature of Stlel'I the required pr-aapecting 

aap and reclaaation plan.· Any applicant who intends to 

prospect by means of core drilling shall specify the 

location and number of holes to be drilled, methods to be 

used in sealing aquifers, and saeh other information as may 

be required by the 

state what types 

department. The applicant ■ast ~ 

of prospecting and excavating techniques 

will be employed on the affected land. The application shall 

also include any other or further information_ the department 

may require. 

(3) The application shall!!!!!!_! be accompanied by a fee 

of $100. This fee shall~ be used as a credit toward the 

strip-mining or underground-mining permit fee provided by 

this part if the area covered by the prospecting permit 

becomes covered by a valid sur.face-mining or 

underground-mining permit obtained before or at the time the 

prospecting permit expires. 

(4) Before the department gives final approval to the 

prospecting permit application, the applicant shall file 

with the department a reclamation and revegetation bond in a 

for■ and in an UK>unt as determined in the saae manner for 

strip-mining or underground-■ining reclaaation and 

revegetation bonds under this part. 

(5) In the event that the holder 

()t'r ■ it desires to strip aine or underground 

-11-

of a prospecting 

■ine the area 

BB 171 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

H 

25 

HB 0171/0Z 

covered by the prospecting permit and.has fulfilled all the 

requir-nts for a strip-aining or underground-ini119 

permit, the departaent may perait the poatponeaent of the 

reclalllation of the acreage prospected if that acreage is 

incorporated into the complete reclamation plan submitted 

with the application for a strip-mining or 

underground-minin9 permit. Any land actually affected by 

prospecting or excavating under a prospecting permit and not 

covered by the strip-mining or underground-mining 

reclamation plan shall must be proaptly reclaimed. 

(6) The prospecting permit shall-be is valid for 1 year 

and ahe:l:l-·-be is aubject to renewal, suspension,. and 

revocation in the same manner as strip-mining or 

underground-mining permits under this part. 

(7) The holder of the prospecting permit shall file 

with the department the same progress reports, maps, and 

revegetation progress reports as are required o.f 

strip-mining or underground-mining operators under this 

part. 

(8) Prospecting that is not conducted in an area 

d~signated unsuitable for coal mining pursuant to 82-4-227 

or 82-4-228 and that is not conducted for the pu.rpcae of 

deteraintn·g the location, quality, o-r quantity of a natural 

mineral dePosit is not subject to subsections (ll through 

(7). However, a person who conducts this prospecting shal.l 
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file with the department a notice of intent to prospect, 

containing the information required by the department, 

before colllll'lencinq prospecting operations. If this 

prospecting substantially disturbs the natural land surface, 

it must be conducted in accordance with the performance 

standards of the department's rules regulating the conduct 

and reclamation of prospecting operations that remove coal. 

The department may inspect these prospecting an~ r~clamation 

operations at any ~easonable time." 

Section 3. Section 82-4-227, MCA, is amended to read: 

0 82-4-227. Refusal of per■it. (1) An application for a 

prospecting, strip-mining, or underground-mining permit or 

major revision she¼¼ !!!.'t not be approved by the department 

unless, on the basis of the information set forth in the 

application, an onsite inspection, and an evaluation of the 

operation by the department, the applicant has affirmatively 

demonstrated that the cequirements of this part and rules 

will be observed and that the proposed method of operation, 

backfilling, grading, subsidence stabilization, water 

control, highwall reduction, topsoiling, revegetation, or 

recla■ation of the affected area can be carried out 

conaiatently with the purpose of thia 

for a permit or major revision 

part. 

has 

The 

the 

applicant 

burden of 

establishing that nia l!!!! application is in compliance with 

this part and the rules adopted under it. 
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(2) The department ahall ~ not approve the 

application for a prospecting, strip-mining, or 

underground-mining permit where the area of land described 

in the application includes land having special, 

exceptional, critical, or unique characteristics or that 

mining or pcospecting on that area would adversely affect 

the use, enjoyment, or fundamental character of 

land having special, exceptional, critical, 

neighboring 

or 

characteristics. For the purposes of this part, 

unique 

land is 

defined as having sneh these characteristics if it possesses 

special, exceptional, critical, or unique: 

(a) biological productivity, the loss of which would 

jeopardize certain species of wildlife or domestic stock: 

(b) ecological fragility, in the sense that the land, 

once adversely affected, could not return to its former 

ecological role in the reasonable foreseeable future; 

(cl ecological 

particular land has 

importance, in the sense that the 

such a strong influence on the total 

ecosystem of which it is a part tha~ even temporary effects 

felt by it could precipitate a system-wide reaction of 

unpredictable scope or dimensions: or 

Id) scenic, historic, archaeologic, topographic, 

geologic, ethnologic, scientific, cultural, or recreational 

significance. (In applying this subsection, particular 

attention should be paid to the inadequate presecvation 
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previously accorded Plains Indian history and culture.) 

13) The department may not approve an application for a 

strip- or underground-coal-mining permit or major revision 

unless the application affirmatively demonstrates that: 

(a) the assessment of the probable cumulative impact of 

all anticipated mining in the area on the hydrologic balance 

has been made by the department and the proposed operation 

~hereof of the mining operation has been designed to prevent 

material damage to the hydrologic balance outside the permit 

area; and 

lb) the proposed 

operation would not: 

strip- or underground-coal-mining 

(i) interrupt, discontinue, or preclude farming on 

alluvial valley floors that are irrigated or naturally 

subirrigated, excluding undeveloped rangelands that are not 

significant to farming on alluvial valley floors and those 

lands as to which the regulatory authority finds that if the 

farming that will be interrupted, discontinued, or precluded 

is of such small acreage as to be of negligible impact on 

the far■ 's agricultural production; or 

(ii) aaterially damage the quantity or quality of water 

in surface water or underground water systeas that supply 

these valley floors in subsection (l)lb)li). 

14) Subsection (l)lb) does not affect those strip- or 

underground-coal-mining operations that in the year 
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preceding the enactment of Public Law 95-87 produced coal in 

c011mercial quantities and were located within or adjacent to 

alluvial valley floors or had obtained specific permit 

approval by the department to conduct strip- or 

underground-coal-mining operations within alluvial valley 

floors. If coal deposits are precluded from being mined 

under this subsection, the commissioner shall certify to the 

secretary of interior that the mineral owner or lessee aay 

be eligible for participation in coal exchange programs 

pursuant to section 510(5) of Public Law 95-87. 

15) If the area proposed to be mined contains prime 

farmland, the department may not grant a permit to mine coal 

on the prime farmland unless it finds in writing that the 

applicant has the technological capability to restore the 

mined area, within a reasonable tiae, to equivalent or 

higher levels of yield as nonmined prime farmland in the 

surrounding area under equivalent levels of management and 

can meet the soil reconstruction standards of 82-4-232(3). 

Nothing in this subsection applies to any permit issued 

prior to August 3, 1977, or to any revisions or renewals 

thereof, or to any existing strip- or underground-mining 

operatio.ns for which a permit was issued prior to August 3, 

1977. 

(6) If the department finds that the overburden on any 

part of the area of land described in the application for a 
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prospecting, strip-mining, or underground-mining permit is 

such that experience in the state with a si■ilar type of 

operation upon land with si■ilar overburden shows that 

substantial deposition of sediment in streambeds, 

subsidence, landslides, or water pollution cannot feasibly 

be prevented, the department shall delete that part of the 

land described in the application upon which the overburden 

exists. The burden is on the applicant to demonstrate that 

any area should not be deleted under this subsection. 

(7) If the department finds that the operation will 

constitute a hazard to a dwelling house, public building, 

school, church, cemetery, co1D1Derc·ial or institutional 

building, public road, stream. lake, or other public 

property, the department shall delete those areas from the 

prospecting. strip-mining, or 

application before it can be 

underground--111ining permit 

approved. In no case may 

strip- or underground-coal-mining be allowed within 300 feet 

of any occupied dwelling, unless waived by the owner, nor 

within 300 feet of any public building, school, church, 

c011111unity, or institutional building, or public park: nor 

within 100 feet of a cemetery; nor within 100 feet of the 

outside right-of-way line of any public road, eKcept where 

mine access roads or haulage roads join saeh the 

right-of-way line. The depart■ent may permit atteh the roads 

to be relocated or the area affected to lie within 100 feet 
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of the road if, after public notice and opportunity for 

public hearing in the locality, a written finding is 11ade 

that the interests of the public and the landowners affected 

will be protected. 

(B) No strip- or underground-mining may be conducted 

within 500 feet of active or abandoned underground mines in 

order to prevent breakthroughs and to protect health or 

safety of miners. The department shall permit an operator to 

mine near, through, or partially through an abandoned 

underground mine or closer to an active .underground mine if: 

(a) the nature, timing, and sequencing of specific 

strfp-mine activities and specific underground-mine 

activities are jointly approved by the department and the 

regulatory authority concerned with the health and safety of 

underground miners; and 

(bl 911Ch the operations will result in improved 

resource recovery, abatement of water pollution, or 

elimination of hazards to the health and safety of the 

public 

(9) The department may not approve an application for a 

strip- or underground-coal-mining operation if the area 

proposed to be mined is included within an area designated 

unsuitable for strip or underground coal mining or within an 

area under review for this designation under an 

administrative proceeding, unless in such an area as to 
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which an administrative proceeding has coaaenced pursuant to 

this part, the operator .. king the per■it application 

demonstrates that prior to January 1, 1977, he the operator 

made substantial legal and financial commitments in relation 

to the operation for which he the operator is applying for a 

permit. 

(10) Ne ~ permit or major permit revision for a 

sttip- or underground-coal-mining operation may not be 

issued unless the applicant has affirmatively demonstrated 

by its coal conservation plan that ft& failure to conserve 

coal will not occur. The department ■ay require the 

applicant to submit any information it considers necessary 

for review of the coal conservation plan. 

(11) Whenever information available to the department 

indicates that any strip- or underground-coal-mining 

operation owned or controlled by the applicant or by any 

person who owns or controls the ,1pplicant is currently in 

violatio·n of Public Law 95-87, aa amended, or any atate law 

required by Public Law 95-87, aa amended, or any law, rule, 

or regulation of the United States or of any departaent or 

agency in the United States pertaining to air or water 

environaental protection, the depart■ent aha¼¼ !!!l'. not iaaue 

a strip- or underground-coal-mining perait or aa;or-re•¼eion 

24 AMENDMENT. O'l'IIER THAN All INCIDENTAL BOUIIOARY REVISION, until 

25 the applicant subaita proof that the violation haa been 
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corrected or ia in the process of being corrected to the 

aatiafaction of the adllinistering agency. 

(12) The departaent aay not issue a strip- or 

underground-coal-■ining pe_rmit or -;er-re•¼ai-eft AMENDMENT, 

OTHER THAN All INCIDENTAL BOUNDARY REVISION, to any applicant 

whieh that it finds, after an opportunity for hearing, owns 

or controls any strip- or underground-coal-mining operation 

whieh that has deaonstrated a pattern Of willful violations 

of Public Law 95-87, as amended, or any state law required 

by Public Law 95-87, as amended, of aaeh a nature and 

du, Jtion and with saeh resulting irreparable damage to the 

environment to indicate an intent not to comply with the 

proviaiona of this part. 

(13) Subject to valid existing rights, no strip- or 

underground-coal-■ining operations except those wh¼eh that 

existed as of August 3, 1977, may be conducted on pr¼•a~e 

lands within the boundaries of units of the national park 

ayatea, the national wildlife refuge systems, the national 

wilderness preservation system, the wild and scenic rivers 

ayatea, including study rivers designated under section 5(a) 

of the Wild and Scenic Rivers Act, or national recreation 

areas designated by act of congress.w 

-End-
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HOUSE BILL NO. 171 

INTRODUCED BY N. BARSON, REHBEIN, DEVLIN 

BY REQUEST OF THE DEPARTMENT OF STATE LANDS 

A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING THE MONTANA 

STRIP AND UNDERGROUND NINE RECLAMATION ACT TO COMPLY WITH 

PEDERAL LAIi AND REGULATIONS: AMENDING THE DEFINITION OF 

"PROSPECTING": EXPANDING THE AUTHORITY TO DENY A PERMIT ON 

FEDERAL LAND OR BASED ON CURRENT VIOLATIONS! PROHIBITING 

COAL MINING ON CERTAIN FEDERAL LANDS: AND AMENDING SECTIONS 

82-4-203, 82-4-226, AND 82-4-227, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF.MONTANA, 

Section 1. Section 82-4-203, MCA, la a-nded to read, 

"82-4-203. Definitions. Unless the context requires 

otherwise, in this part the following definitions apply, 

(1) •Abandoned• ■eane an operation where no mineral is 

being produced and where the departaent deter■ines that the 

operation will not continue or resu■e. 

(2) "Alluvial valley floor• -•ns the unconsolidated 

strea■-laid deposits holding str•- where water 

availability is sufficient for subirrigation or flood 

irrigation agricultural activities: but the ter■ does not 

include upland areas which are generally overlain by a thin 

veneer of colluvial deposits coapoaed chiefly of debri■ fro■ 
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sheet eroeion, deposits by unconcentrated runoff or slope 

wash, together with talu■, other ■ass ■ove-nt accu■ulation, 

and windblown deposits. 

(3) "Aquifer• -ans any geologic for■ation or natural 

zone beneath the earth's surface that contains or store• 

water and transaits it from one point t·o another ln 

quantities which per■it or have the potential to per■it 

economic development as a water source. 

(4) "Area of land affected" ■eans the area of land f,oa 

which overbu,den is to be or has been removed and upon which 

the overburden is to be or has been deposited and includes 

all land overlying any tunnels, shafts, or other excavations 

used to eztract the aineral, lands affected by the 

construction of new railroad loops and roads or the 

iaprove■ent or use of existing railroad loops and roads to 

gain access and to haul the mineral, processing facilities 

at or near the aine site or other mine associated 

facilities, waste deposition areas, treatment ponds, and any 

other su,face o, subsurface disturbance associated with 

strip ■ining or underground ■ining, and all activities 

necesaary and incident to the reclaaation of auch 

operations. 

(5) •eench• aeans the ledge, shelf, table, or terrace 

formed in the contour ■ethod of strip mining. 

(6) "Board• means the board of land commissioners 
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provided for in Article x, section 4. of the constitution of 

this state. 

(7) -coal conservation plan• means the planned course 

of conduct of a strip- or underground-mining operation to 

include plans tor the removal and utilization of minable and 

marketable coal located within the area planned to be mined. 

(8} "Coal preparationN means the chemical or physical 

processing of coal and its cleaning, concentrating, or other 

processing or preparation. The ter■ does not mean the 

conversion of coal to another energy for■ or to a gaseous or 

liquid hydrocarbon, except for incidental amounts that do 

not leave the plant, nor does the term mean processing for 

other than coauaercial purposes. 

19) "Coal preparation plantN means a c0111111ercial 

facility where coal is subject to coal preparation. The term 

includes com111ercial facilities associated with coal 

loading preparation activities but 

buildings, water treatment 

is not limited to 

facilities, water 

facilities, settling basins and i ■poundaenta, 

processing and other waste disposal areas. 

storage 

and coal 

tlO) "Commissioner• ■eans the cOlllllissioner of state 

lands provided for in 2-15-3202. 

(II) •contour strip ■ining" means that strip-mining 

■ethod co.aonly carried out ln areas of rough and hilly 

topography in which the coal or ■ineral seam outcrop& along 
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the side of the slope and entrance ia made to the sea■ by 

excavating a bench or table cut at and along the site of the 

seaa outcropping with the excavated overburden coaaonly 

being cast down the slope below the mineral aea■ and the 

operating bench, 

(12) •Degree• means from the horizontal and in each case 

is subject to a tolecance of 51 error. 

(13) "Department• means the depart■ent of state lands 

provided for in Title 2, chapter 15, part 32, 

114) "Failure 

nonutilization of 

to conserve coal• ■eans the nonreaoval or 

minable and marketable coal by an 

operation, provided that the nonrenoval or nonutilization of 

■inable and ■arketable coal in accordance with reclamation 

standards established by the department shall ~ not be 

considered failure to conserve coal. 

(15) "Fill bench" means that portion ot a bench or table 

which is formed by depositing overburden beyond or downslope 

from the cut section as formed in the contour method of 

strip mining. 

116) "Imminent danger to the health and safety of the 

public" means the existence of any condition or practice or 

any violation of a permit or other requirement of this part 

in a strip- or underground-coal-mining and reclamation 

operation that could reasonably be expected to cause 

substantial physical harm to persons outside the permit area 
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before stteh the condition, practice, or violation can be 

abated. A reasonable expectation of death or serious injury 

before abatement exists if a rational person, subjected to 

the same conditions or practices giving rise to the peril, 

would not expese-fti~se½f-er-herae¼f willingly be exposed to 

the danger during the time necessary for abatement. 

(17) "Marketable coal" means a •inable coal that is 

economically feasible to mine and is fit for sale in the 

usual course of trade. 

(18) ~Method of operation" means the method or manner by 

which the cut, open pit, shaft, or excavation is made, the 

overburden is placed or handled, water is controlled, and 

other acts are performed by the operator in the process of 

uncovering and removing the minerals that affect the 

reclamation of the area of land affected. 

(19) "Minable coal" means that coal which can be removed 

through strip- or underground-mining methods adaptable to 

the location that coal is being mined or is planned to be 

■ined. 

(20) •Mineral" means coal and uraniua. 

(21) •operation" means all of the premises, facilities, 

railroad loops, roads, and equipment used in the process of 

producing and removing ■ineral from and reclaiming a 

designated strip-mine or underground-mine area, including 

coal preparation plants, and all activities, including 
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excavation incident therete to operations, or proapecting 

for the purpose of deter■ining the location, quality, or 

quantity of a natural mineral deposit. 

(221 "Operator• means a person engaged in strip mining 

or underground mining who removes or intends to remove acre 

than 10,000 cubic yards of mineral or overburden or a person 

engaged in coal mining who removes or intends to re1110ve 110re 

than 250 tons of coal from the earth by mining within 12 

consecutive calendar months in any one location or a person 

engaged in operating a coal preparation plant. 

(23) "Overburden• means all of the earth and other 

materials whieh that lie above a natural mineral deposit and 

also means aaeh the earth and other material after removal 

from their natural state in the process of mining. 

(24) •person• means a person, partnership, corporation, 

association, or other legal ent 1ty or c1ny political 

subdivision or agency of the stale or federal government. 

(2S) "Prime farmland" means that land previously 

prescribed by the United States secretary of agriculture on 

the basis of such factors as moisture availability, 

temperature regime, chemical balance, permeability, 

surface-layer composition, susceptibility to flooding, and 

erosion characteristics and which historically has been used 

for intensive agricultural purposes and as defined in the 

Federal Register. 
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(26) "Prospecting• means the removal of overburden, core 

drilling, construction of roads, or any other di ■turbance of 

the surface for the purpose of determining the location, 

quantity, or quality of a natural mineral depoaitL and7--eft 

arees--desi9Rated--anattita&¼e--fer--eeal--■inin9-pnreaane-te 

8i-4-iii--aftd--8i-4-ii8T the gathering of SUC'face or 

subsurface geologic, physical, or chemical data by mapping, 

trenching, geophysical, or other techniques necessary to 

determine the quality and quantity of overburden and-eeal in 

an area1 end 2.!. the gathering of environ■ental data to 

establish the conditions of an area before beginning strip

or underground-coal-mining and recla■ation operations under 

this part. 

(27) "Reclamation" means backfilling, subsidence 

stabilization. water control. grading, highwall C'eduction, 

topsoiling, planting, revegetation, and other work to 

C'estore an area of land affected by strip mining or 

underground mining under a plan approved by the department. 

f28) "Remining• means conducting surface coal mining and 

reclamation operations that affect previously mined areas 

(for eza■ple, the recovery of additional ■ineral from 

existing gob or tailings pile&). 

I 29 I •strip mining" -eans any part of the process 

followed in the production of mineral by the opencut method, 

including mining by the auger method or any similar method 
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whieh ~ penetrate■ a mineral deposit and removes mineral 

directly through a series of openings made by a machine 

whieh ~ enters the deposit froa a aurface excavation or 

any other ■inlng method or process in which the strata or 

overburden is removed or displaced in order to recover the 

mineral. For the purposes of this part only, strip mining 

also includes remining and coal preparation. The ter .. 

"remining" and "coal preparation" are not included in the 

definition of "strip mining" for purposes of Title 15, 

chapter 35, part l. 

(30) •subsidence" means a vertically downward movement 

of overburden ■aterials resulting from the actual mining of 

an underlying mineral deposit or associated underground 

ezcavations. 

Cll) "Surface owner" means a person who holds legal or 

equitable title to the land surface and whose principal 

place of residence is on the land or who personally conducts 

farming or ranching operations upon a farm or ranch unit to 

be directly affected by strip-mining operations or who 

receives directly a significant portion of his income, if 

any, from ■neh farming or ranching operations or the state 

of Montana where the state owns the surface. 

(32) "Topsoil" means the unconsolidated mineral matter 

naturally present on the surface of the earth that has been 

subjected to and influenced by genetic and environmental 
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factors of parent material, ell.ate, aacrooroanis■s and 

nicroorganls■s, and topography, all acting over a period of 

time, and that is necessary for the growth and regeneration 

of vegetation on the surface of the earth. 

(33) •underground mining• means any part of the process 

followed in the production of a mineral such that vertical 

or horizontal shafts, slopes, drifts, or incline planes 

connected with excavations penetrating the ■ineral stratum 

or strata are utilized and includes mining by in situ 

methods. 

(34) •unwarranted failure to comply" means the failure 

of a permittee to prevent the occurrence of any violation of 

hi• ! permit or any requireaent of this part due to 

indifference, lack of diligence, or lack of reasonable care, 

or the failure to abate any violation of sneh ! perait or 

this part due to indifference, lack of diligence, or lack of 

reasonable care. 

(35) •waiver" means any document wh¼eh that demonstrates 

the clear intention to release rights in the surface estate 

for the purpose of per■itting the extraction of subsurface 

ninerals by strip-mining methods. 

(36) "Written consentN means aneh ~ written statement aa 

ia e~ecuted by the owner of the surface estate, upon a form 

approved by the department, demonstrating that aueh the 

owner consents to entry of an operator for the purpose of 

-9- HB 171 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BB 0171/02 

conducting strip-mining operations and that aaeh the consent 

la given only to aaeh strip-■inlng and reclaaation 

operations whieh that fully COIOply with the terma and 

requirements of this part.• 

Section 2. section 82-4-226, MCA, is aaended to read: 

"82-4-226. Prospecting permit. (1) 8ft Excep_t as 

provided in subsection (8) an~--after--Mareh--¼6T--¼9~3, 

prospecting by any person on land not included in a valid 

strip-mining or underground-mining permit aha¼!--be ls 

unlawful without possessing a valid prospecting permit 

issued by the department as provided in this section. No~ 

prospecting permit aha¼¼ may not be issued until the person 

submits an application, the application is ezamined, aaended 

if necessary, and approved by the department, and adequate 

reclamation performance bond is posted, all of which 

prerequisites 11ust be done in conformity with the 

requirements of this part. 

12) An application for a prospecting permit aha¼¼ ■ust 

be made in writing, notarized, and submitted to the 

depart■ent in duplicate upon forms prepared and furnished by 

it. The application aha¼¼ must include among other things a 

prospecting map and a prospecting reclamation plan of 

substantially the same character as required for a 

surface-mining or underground-mining map and reclamation 

plan under this part. The department shall determine by 
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rules the precise nature of stteh the required prospecting 

map and recla,aation plan, Any applicant who intends to 

prospect by means of core drilling shall specify the 

location and number of holes to be drilled, methods to be 

used in sealing aquifers, and sach other information as may 

be required by the department. The applicant ■as~ shall 

state what types of prospecting and e•cavating techniques 

will be employed on the affected land. The application shall 

also include any other or further information the department 

111ay require. 

(3) The application shall must be accompanied by a fee 

of $100. Thia fee shall~ be used as a credit toward the 

atrip-mining or underground-mining permit fee provided by 

this part if the area covered by the prospecting permit 

becomes covered by a val id surface-mining or 

underground-mining permit obtained before or at the time the 

prospecting permit expires. 

(4) Before the department gives final approval to the 

prospecting permit application, the applicant shall file 

with the department a reclamation and revegetation bond in a 

for■ and in an amount aa determined in the same manner for 

atrip-■ining or underground-■ining recla■ation and 

revegetatlon bonds under this part. 

(5) In the event that the holder of a prospecting 

permit desires to strip ■lne or underground aine the area 
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covered by the prospecting per■it and has fulfilled all the 

require■enta for a atrlp-■inlng or underground-■ining 

permit, the depart■ent ■ay per■it the postpone■ent of the 

reclamation of the acreage prospected if that acreage ia 

incorporated into the complete reclamation plan subnitted 

with the application for a strip-mining or 

underground-mining permit. Any land actually affected by 

prospecting or excavating under a prospecting permit and not 

covered by the strip-mining or underground-mining 

reclamation plan shall must be pr0111ptly reclaimed. 

(6) The prospecting permit shall-he is valid for l year 

and ahall--he is subject to renewal, 

revocation in the same manner as 

underground-mining permits under this part. 

suspension, 

strip-mining 

and 

or 

(7) The holder of the prospecting permit shall file 

with the department the same progress reports, maps, and 

revegetation progress reports as are required of 

strip-mining or underground-mining operators under this 

part. 

(8) Prospecting that is not conducted in an area 

designated unsuitable for coal mining pursuant to 82-4-227 

or 82-4-228 and that ie not conducted for the purpose of 

deter■ining the location, quality, or quantity of a natural 

mineral deposit is not subject to subsections (1) through 

(7). However, a person who conducts this prospecting shall 
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file with the department a notice of intent to prospect, 

containing the information required by the departaent, 

before colllMencing prospecting operations. If this 

prospecting substantially disturbs the natural land surface, 

it ■ust be conducted in accordance with the performance 

standards of the department's rules regulating the conduct 

and reclamation of prospecting operations that remove coal. 

The depart■ent uy inspect these prospecting and recl~aation 

operations at any reasonable time.• 

Section 3. Section 82-4-227, MCA, is amended to read: 

"82-4-227. Refusal of per■it. Ill An application for a 

prospecting, strip-mining, or underground-mining permit or 

major revision ahaii ~ not be approved by the department 

unless, on the basis of the information set forth in the 

application, an onsite inapection, and an evaluation of the 

operation by the departaent, the applicant has affirmatively 

deaonstrated that the require■ents of this part and rules 

will be observed and that the proposed method of operation, 

backfilling, grading, subsidence stabilization, water 

control, highwall reduction, topsoiling, 

recla■ation of the affected area can 

revegetation, 

be carried 

or 

out 

consistently with the purpose of thia 

for a per■it or ■ajor revision 

part. 

has 

The 

the 

applicant 

burden of 

establishing that his lli application is In compliance 

this part and the rules adopted under it. 

with 
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department aha¼¼ ~ not approve the I 2) The 

application for a prospecting, strip-mining, or 

underground-mining permit where the area of land described 

in the application includes land having special, 

exceptional, critical, or unique characteristics or that 

mining or prospecting on that area would adversely affect 

the use, enjoyment, or fundamental character of neighboring 

land having special, exceptional, critical, or unique 

characteristics. For the purposes of this part, land is 

defined as having ■aeh these characteristics if it possesses 

special, exceptional, critical, or unique: 

la) biological productivity, the loss of which would 

jeopardize certain species of wildlife or do•estic stock; 

(bl ecological fragility, in the sense that the land, 

once adversely affected, could not return to its former 

ecological role in the reasonable foreseeable future, 

(c) ecological importance, in the sense that the 

particular land has such a strong influence on the total 

ecosystem of which it is a part that even temporary effects 

felt by it could precipitate a system-wide reaction of 

unpredictable scope or dimensions; or 

scenic, historic, archaeologic, ldl 

geologic, ethnologic, scientific, cultural, or 

topographic, 

recreational 

particular significance. (In applying 

attention should be paid 

this subsection, 

to the inadequate preservation 
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previously accorded Plaine Indian history and culture.) 

13) The department may not approve an application for a 

strip- or underground-coal-■ining permit or major revision 

unless the application affirmatively demonstrates that: 

(a) the assessment of the probable cumulative impact of 

all anticipated mining in the area on the hydrologic balance 

has been made by the department and the proposed operation 

~hereof of the mining operation has been designed to prevent 

aaterial da-ge to the hydrologic balance outside the permit 

area; and 

(b) the proposed 

operation would not: 

strip- or underground-coal-mining 

(i) interrupt, discontinue, or preclude farming on 

alluvial valley floors that are irrigated or naturally 

subirrigated, excluding undeveloped rangelands that are not 

significant to farming on alluvial valley floors and those 

lands as to which the regulatory authority finds that if the 

far•ing that will be interrupted, discontinued, or precluded 

is of such small acreage as to be of negligible impact on 

the farm's agricultural production; or 

(ii) materially da111age the quantity or quality of water 

in surface water or underground water systems that supply 

these valley floors in subsection (3)(b)(i). 

(4) Subsection 13)(b) does not affect those strip- or 

underground-coal-mining operations that in the year 
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preceding the enactment of Public Law 95-87 produced coal in 

~erclal quantities and were located within or adjacent to 

alluvial valley floors or had obtained specific per■it 

approval by the depart■ent to conduct strip- or 

underground-coal-mining 

floors. If coal deposits 

operations within alluvial valley 

are precluded from being mined 

under this subsection, the commissioner shall certify to the 

secretary of interior that the ■ineral owner or lessee aay 

be eligible for participation in coal exchange prograas 

pursuant to section 510(5) of Public Law 95-87. 

(5) If the area proposed to be mined contains prime 

farmland, the depart■ent may not grant a permit to ■ine coal 

on the prime farmland unless it finds in wrlting that the 

applicant has the technological capability to restore the 

■ined area, within a reasonable time, to equivalent or 

higher levels of yield as nonmined prime farmland in the 

surrounding area under equivalent levels of management and 

can meet the soil reconstruction standards of 82-4-232(3)~ 

Nothing in this subsection applies to any permit issued 

prior to August J, 1977, or to any revisions or renewals 

thereof, or to any existing strip- or underground-mining 

operations for which a permit was issued prior to August 3, 

1977. 

(61 If the department finds that the overburden on any 

part of the area of land described in the application for a 
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prospecting, strip-mining, or underground-alning permit is 

such that experience in the state with a si■ilar type of 

operation upon land with similar overburden shows that 

substantial deposition of sedl■ent In strea■beds, 

subsidence, landslides, or water pollution cannot feasibly 

be prevented, the department shall delete that part of the 

land described in the application upon which the overburden 

exists. The burden is on the applicant to de■onstrate that 

any area should not be deleted under this subsection. 

(7) If the depart■ent finds that the operation will 

constitute a hazard to a dwelling house, public building, 

school, church, cemetery, c01111ercial or institutional 

building, public road, strea■, lake, or other public 

prope,ty, the depart■ent shall delete those areas froa the 

prospecting, strip-mining, or underground-.mining permit 

application before it can be approved. In no case may 

strip- or underground-coal-mining be allowed within 300 feet 

of any occupied 

within 300 feet of 

dwelling, unless waived by the owner, nor 

any public building, school, church, 

coaaunity, or institutional building, or public park: nor 

within 100 feet of a ce■etery: nor within 100 feet of the 

outside right-of-way line of any public road, ezcept where 

■ine access roads or haulage ,oads join eaeh the 

right-of-way line. The depart■ent may permit eaeh the roads 

to be relocated or the area affected to lie within 100 feet 
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of the re.ad if, after public notice and opportunity for 

public hearing in the locality, a written finding is ■-de 

that the interests of the public and the landowners affected 

will be protected. 

(8) Ho strip- or underground-mining may be conducted 

within 500 feet of active o< abandoned underground mines in 

order to prevent breakthroughs and to protect health or 

safety of miners. The depart■ent shall per■it an operator to 

aine near, through, or partially through an abandoned 

underground ■ine or closer to an active underground mine if: 

(a) the nature, ti■ing, and sequencing of specific 

strip-■ine activities and specific underground-■ine 

activities are jointly approved by the department and the 

regulatory authority concerned with the health and safety of 

underground ainers: and 

(b) saeh the operations will result in improved 

resource recovery, abatement of water pollution, or 

elimination of hazards to the health and safety of the 

publiL 

(9) The depart■ent may not approve an application for a 

strip- or underground-coal-mining operation if the area 

proposed to be mined is included within an area designated 

unsuitable for strip or underground coal mining or within an 

area under review for this 

administrative proceeding, unless in 
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which an ad■iniatrative proceeding has comaenced pursuant to 

this part, the operator making the per■it application 

deaonstratea that prior to January 1, 1977, he the operator 

made substantial legal and financial coa■ it■ents in relation 

to the operation for which he the operator is applying for a 

permit. 

(10) No ~ permit or major permit revision for a 

strip- or underground-coal-mining operation may not be 

issued unless the applicant has affir■atively demonstrated 

by its coal conservation plan that ne failure to conserve 

coal will not occur. The department may require the 

applicant to submit any information it considers necessary 

for review of the coal conservation plan. 

(ll) Whenever information available to the department 

indicates that any strip- or underground-coal-mining 

operation owned or controlled by the applicant or by any 

person who owns or controls the aeelicant is currently in 

violation of Public Law 95-87, as aaended, or any state law 

r~uired by Public Law 95-87, as amended, or any law, rule, 

or regulation of the United States or of any depart■ent or 

agency in the United States pertaining to air or water 

environ■ental protection, the depart■ent slla!! ~ not issue 

a strip- or underground-coal-mining per■it or ■a;or-re•ision 

AIIEHDltENT, OTHER THAN AN INCIDENTAL BOUNDARY REVISION, until 

25 the applicant aubaits proof that the violation has been 
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corrected or ia in the proceaa of being corrected 

aatiafaction of the ad■iniatering agency. 

(12) The depart-nt may not iaaue a 

to the 

atrip- or 

underground-coal-■ining per■it or ae;or-re•iaion AMENDMENT, 

OTHER THAN AN INCIDENTAL BOUNDARY REVISION, to any applicant 

whieh that it finds, after an opportunity for hearing, owns 

or controls any strip- or underground-coal-■ining operation 

whieh that has de■onstrated a pattern of willful violations 

of Public Law 95-87, as a111ended, or any state law required 

by Public Law 95-87, as amended, of sneh a nature and 

du, ,tion and with s~eh resulting irreparable damage to the 

environaent to indicate an intent not to comply with the 

provisions of this part. 

(13) Subject to valid existing rights, no strip- or 

underground-coal-mining operations except those which that 

existed as of August 3, 1977, may be conducted on private 

lands within the boundaries of units of the national park 

system, the national wildlife refuge systems, the national 

wilderness preservation system, the wild and scenic rivers 

system, including study rivers designated under section S(a) 

of the Wild and Scenic Rivers Act, or national recreation 

areas designated by act of congress." 

-End-
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