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IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 58; NOES, 41. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPOR'l' 
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SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 39; NOES, 9. 
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SECOND READING, AMENDMENTS 
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THIRD READING, AMENDMEN'rS 
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A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PENALTIES 

FOR DRIVING UNDER THE INFLUENCE OF ALCOHOL OR DRUGS; 

AUTHORIZING SEIZURE AND FORFEITURE OF MOTOR VEHICLES FOR 

THIRD OR SUBSEQUENT VIOLATIONS OF DRIVING UNDER THE 

INFLUENCE OF ALCOHOL OR DRUGS; AND AMENDING SECTION 

61-8-714, MCA. 11 

WHEREAS, Officer Mark Cady, 29 years old, is a 3-year 

veteran of the Billings Police Department; and 

WHEREAS, Officer Cady is married and the father of two 

young children: and 

WHEREAS, in the early morning hours of September 19, 

1992, Officer Cady was seriously injured in a traffic 

accident while on duty; and 

WHEREAS, the traffic accident occurred while an 

intoxicated driver was fleeing the scene of a personal 

injury accident; and 

WHEREAS, Officer Cady's patrol car was hit at a high 

rate of speed by the fleeing driver; and 

WHEREAS, the driver of the fleeing vehicle was 

intoxicated at the time of the accident and had a prior 

conviction for driving under the influence of alcohol or 
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drugs: and 

WHEREAS, Officer Cady and his family have suffered 

terribly because of the actions of an irresponsible driver 

involved in an alcohol-related traffic offense; and 

WHEREAS, the community and the people of the state of 

Montana have been deprived of the loyal and continuous 

services of a dedicated public servant: and 

WHEREAS, driving under the influence of alcohol or drugs 

remains a serious problem in this state and current 

penalties often do not deter multiple violations of the DUI 

laws; and 

WHEREAS, in Montana during 1991, 92 victims died and 

2,000 individuals were injured in alcohol- or drug-related 

accidents; and 

WHEREAS, additional penalties for multiple offenders may 

deter multiple violations and prevent the kind of tragedy 

that Officer Cady and his family have suffered and may 

prevent other families from suffering in the same way. 

THEREFORE, the Legislature finds it fitting to enact the 

following legislation, 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 61-8-714, MCA, is amended to read: 

•61-8-714. Penalty for driving under influence of 

alcohol or drugs. (1) Except as provided in subsections (7) 

-2- r\~ \~Tl 
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and (8), a person convicted of a violation of 61-8-401 shall 

be punished by imprisonment in the county jail for not less 

than 24 consecutive hours or more than 60 days and shall be 

punished by a fine· of not less than $100 or more than $500. 

The imprisonment sentence may not be suspended unless the 

judge finds that the imposition of the imprisonment sentence 

will pose a risk to the defendant's physical or mental 

well-being. 

(2) Except as provided in subsection (7), on a second 

conviction, he the person shall be punished by a fine of not 

less than $300 or more than $500 and by imprisonment for not 

less than 7 days, at least 48 hours of which must be served 

consecutively, or more than 6 months. Except as provided in 

subsection (7), 3 days of the imprisonment sentence may not 

be suspended unless the judge finds that the imposition of 

the imprisonment sentence will pose a risk to the 

defendant's physical or mental well-being. 

(3) ~ Except as provided 

third or subsequent conviction, 

punished by imprisonment for 

days, at least 48 hours of 

in subsection (7), on the 

ft@ the person shall be 

a term of not less than 30 

which must be served 

consecutively, or more than 1 year and by a fine of not less 

than $500 or more than $1,000. Except as provided in 

subsection (7), notwithstanding any provision to the 

contrary providing for suspension of execution of a sentence 
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imposed under this subsection, the imposition or execution 

of the first 10 days of the imprisonment sentence imposed 

for a third or subsequent offense that occurred within 5 

years of the first offense may not be deferred or suspended. 

(bJ {i) On the third or subsequent conviction, the 

court, in addition to any other penalty imposed by law, 

shall order the motor vehicle owned and operated by the 

person at the time of the offense to be forfeited as 

provided under [sections 2 through 9]. 

(ii) A vehicle used by a person as a common carrier in 

the transaction of business as a common carrier is not 

subject to forfeiture unless it appears that the owner or 

other person in charge of the vehicle consented to or was 

privy to the violation. A vehicle may not be forfeited under 

this section for any act or omission established by the 

owner to have been committed or omitted by a person other 

than the owner while the vehicle was unlawfully in the 

possession of a person other than the owner in violation of 

the criminal laws of this state or the United States. 

(iii) Forfeiture of a vehicle encumbered by a security 

interest is subject to the secured person's interest if the 

person did not know and could not have reasonably known of 

the unlawful possessiol!..!__us~ or other act on which the 

forfeiture is sought. 

(4) In addition to the punishment provided in this 
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section, regardless of disposition, the defendant shall 

complete an alcohol information course at an alcohol 

treatment program approved by the department of corrections 

and human services, which may, in the sentencing court's 

discretion and upon recommendation of a certified chemical 

dependency counselor, include alcohol or drug treatment, or 

both. On conviction of a second or subsequent offense under 

this section, in addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete an alcohol information c0urse at 

treatment program approved by the department of 

an alcohol 

corrections 

and human services, which must include alcohol or drug 

treatment, or both. Each counselor providing education or 

treatment shall, at the commencement of the education or 

treatment, notify the court that the defendant has been 

enrolled in a course or treatment program. If the defendant 

fails to attend the course or the treatment program, the 

counselor shall notify the court of the failure. As long as 

the alcohol information course is approved as provided in 

this subsection and the treatment is provided by a certified 

chemical dependency counselor, the defendant may attend the 

information course and treatment program of hie the 

defendant's choice. The treatment provided to the defendant 

at a treatment program must be at a level appropriate to hie 

the defendant's alcohol problem, as determined by the judge 
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based upon the recommendation from the certified chemical 

dependency counselor. 

(5) For the purpose of determining the number of 

convictions under this section, ''conviction" means a final 

conviction, as defined in 45-2-101, in this state, 

conviction for a violation of a similar statute in another 

state, or a forfeiture of bail or collateral deposited to 

secure the defendant's appearance in court in this state or 

another state, which forfeiture has not been vacated. An 

offender is considered to have been previously convicted for 

the purposes of sentencing if less than 5 years have elapsed 

between the commission of the present offense and a previous 

conviction. If there has been no additional conviction for 

an offense under this section for a period of S years after 

a prior conviction under this section, then all records and 

data relating to the prior conviction are confidential 

criminal justice information, as defined in 44-5-103, and 

public access to the information may only be obtained by 

district court order upon good cause shown. 

(6) For the purpose of calculating subsequent 

convictions under this section, a conviction for a violation 

of 61-8-406 also constitutes a conviction for a violation of 

61-8-401. 

(7) The court may order that a term of imprisonment 

impused under this section be served in another facility 

-6-
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made available by the county and approved by the sentencing 

court. The defendant, if financially able, shall bear the 

expense of the imprisonment in the facility. The court may 

impose restrictions Qn the defendant's ability to leave the 

premises of the facility and require that the defendant 

follow the rules of that facility. The facility may be, but 

is not required to be, a community-based prerelease center 

as provided for in 53-1-203. The prerelease center may 

~ept or reject a defendant referred by the sentencing 

court. 

(8) Except for the initial 24 hours on a first offense 

or the initial 48 hours on a second or subsequent offense, 

the court may order that a term of imprisonment imposed 

under this section be served by imprisonment under home 

arrest as provided in Title· 46, ch.apter 18, part 10." 

NEW SECTION. Section 2. Seizure and forfeiture of 

vehicle notice -- release. (1) A motor vehicle subject to 

forfeiture under 61-8-714(3)(b) may be seized for forfeiture 

by a law enforcement officer on process, including a seizure 

warrant, issued by a court pursuant to law. 

(2) If a motor vehicle is seized for forfeiture under 

this section, pending forfeiture and final disposition, the 

seizing officer's employing agency may do one of the 

following: 

(a) remove the motor vehicle to a storage area for 
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safekeeping; 

(b) remove the motor vehicle to a place designated by 

the court; or 

{c) provide for another custodian or agency to take 

custody of the motor vehicle and remove it to an appropriate 

location within the jurisdiction of the court. 

(3) As soon as practicable after a vehicle is seized 

for forfeiture under this section, the seizing officer's 

employing agency shall conduct an inventory and estimate the 

value of the vehicle. Within 20 days of seizure, the agency 

shall.give notice of the seizure for forfeiture to the 

registered owner and any holder of a perfected security 

interest in the seized vehicle. 

(4) The notice required by subsection (2) must contain 

the following: 

{a) a description of the vehicle, including the year 

built and the vehicle identification number; 

(b) the name of the registered owner; 

(c) the date and nature of the violation that is the 

basis of possible forfeiture; 

(d) the telephone number and address where additional 

information may be obtained; and 

(e) a statement that the vehicle is 

forfeiture. 

subject to 

NEW SECTION. Section 3. C0111111encement of proceedings. 

-B-
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(1) In the event of a seizure for forfeiture under {section 

2], the seizing agency shall send to the city or county 

attorney a written request for forfeiture within 20 days of 

the seizure. The request must include a statement of facts 

and circumstances of the seizure including the names of 

witnesses then-known, the appraised or estimated value of 

the motor vehicle, and a summary of the facts relied on for 

forfeiture. 

(2) The city or county attorney shall determine whether 

it is probable that the motor vehicle is subject to 

forfeiture and, if so, may cause the initiation of 

uncontested or judicial proceedings against the owner or 

claimant of the motor vehicle. If on inquiry and examination 

the attorney determin~s that the proceedings probably cannot 

be sustained or that justice does not ceguire the 

institution of forfeiture proceedings. the attorney shall 

notify the seizing agency and immediately authorize the 

release of the seizure for forfeiture on the motor vehicle 

or on any specified interest in it. 

(3) If the city or county attorney fails to initiate 

forfeiture proceedings against the owner or claimant of the 

motor vehicle seized for forfeiture by issuing a notice of 

pending forfeiture within 75 days after seizure, the motor 

vehicle must be released from its seizure for forfeiture on 

the request of an owner or claimant. 
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NEW SECTION. Section 4. Petition to institute 

forfeiture proceedings BUDIIOns -- service. The city or 

county attorney shall, within 75 days of the seizure, file a 

petition to institute forfeiture proceedings with the clerk 

of the district court of the county in which the seizure 

occurs. The clerk shall issue a summons at the request of 

the petitioning party. The petitioner shall cause the 

summons to be served upon all owners or claimants of the 

motor vehicle by one of the following methods: 

(11 upon an owner or claimant whose name and address 

are known, by personal service of a copy of the petition and 

summons as provided in the Montana Rules of Civil Procedure; 

or 

(2) upon an owner or claimant whose address is unknown 

but who is believed to have an interest in the motor 

vehicle, by publication of the summons in one issue of a 

newspaper of general circulation in the county where the 

seizure occurred or, if there is no such newspaper, by 

publication in one issue of a newspaper of general 

circulation in an adjoining county and by mailing a copy of 

the petition and summons to the most recent address of the 

owner or claimdnt, if any, shown in the records of the 

department of justice. 

NEW SECTION. Section 5. Answer to allegations 

concerning use of 1110tor vehicle. Within 20 ddys after the 
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service of the petition and summons or publication of the 

summons, as provided in [section 4], the owner or claimant 

of the seized motor vehicle shall file an answer to the 

allegations concerning the use of the motor vehicle 

described in the petition. Fail_ure to answer within 20 days 

bars the owner or claimant from presenting evidence at any 

subsequent evidentiary hearing unless extraordinary 

circumstances exist. 

NEW SECTION. Section 6. Presumption procedure 

following answer or expiration of time for answering. (1) 

There is a rebuttable presumption of forfeiture for all 

motor vehicles ordered to be forfeited under 61-8-714, 

except motor vehicles exempted under 61-8-714(3)(b)(ii). 

(2) If an answer to the petition is not filed within 20 

days after the service of the petition and summons or 

publication of the summons, the court upon motion shall 

order the motor vehicle forfeited to the city or county. 

(3) If an answer is filed within 20 days, the 

forfeiture proceedings must be set for hearing without a 

jury no sooner than 60 days after the answer is filed. 

Notice of the hearing must be given in the manner provided 

for service of the petition and summons. 

NEW SECTION. Section 7. Proof required or permitted at 

hearing. In order to rebut the presumption of forfeiture: 

( l l an owner of a seized motor vehicle who has an 
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answer on file shall prove that the motor vehicle was not 

used in a third or subsequent violation of 61-8-401; 

(2) an owner who has an answer on file shall prove that 

the vehicle is exempt under 61-8-714(3)(b)(ii); or 

t3) a claimant of a security interest in the motor 

vehicle who has an answer on file shall prove that the 

claimant's security interest is bona fide and perfected 

under 61-3-103. 

NEW SECTION. Section 8. Disposition of motor vehicle 

following hearing. (1) If the court finds that the motor 

vehicle was not operated in a third or subsequent violation 

of 61-8-401 or that the motor vehicle was exempt under 

61-8-714(3)(b)(ii), it shall order the motor vehicle 

released to the owner of record as of the date of the 

seizure. 

(2) The purpose of [sections 2 through 9] is to forfeit 

only the right, title, or ·interest of the owner. If the 

court finds that the motor vehicle was being operated in a 

third or subsequent violation of 61-8-401, that the motor 

vehicle was used with the knowledge or consent of the owner, 

and that proper proof of a claim was presented at the 

hearing by the holder of a security interest, the court 

shall order the motor vehicle released to the holder of the 

security interest if the amount due the holder is equal to 

or in excess of the value of the motor vehicle as of the 

-12-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0279/01 

date of seizure. If the amount due the holder of the 

security interest is less than the value of the motor 

vehicle, the motor vehicle, if it is sold, must be sold at 

public auction by the law enforcement agency that seized the 

motor vehicle in the same manner provided by law for the 

sale of property under execution or the law enforcement 

agency may return the motor vehicle to the holder of the 

security interest without proceeding with an auction. The 

motor vehicle may not be sold to an officer or employee of 

the law enforcement agency that seized the motor vehicle or 

to a person related to an officer or employee by blood or 

marriage. 

(3) In making a disposition of a motor vehicle under 

[sections 2 through 9], the court may take any action to 

protect the rights of innocent persons. 

NEW SECTION. Section 9. Disposition of proceeds of 

sale. (1) Whenever a motor vehicle is seized, forfeited, and 

sold under the provisions of [sections 2 through 9], the net 

proceeds of the sale must be distributed as follows: 

(a) to the holders of security interests who have 

presented proper proof of their claims, if any, up to the 

amount of their interests in the motor vehicle: and 

(b) the remainder, if any, to the county treasurer of 

the county in which the motor vehicle was seized, who shall 

establish and maintain a motor vehicle forfeiture account 
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and deposit the remainder into the account, except as 

provided in subsection (l}(e); 

(c) if the motor vehicle was seized within the 

corporate limits of a city or town by a law enforcement 

agency of that city or town, the remainder, if any, to the 

city or town treasurer, who shall establish and maintain a 

motor vehicle forfeiture account and deposit the remainder 

into the account, except as provided in subsection (l)(e); 

(d) if the motor vehicle was seized by an employee of 

the state, the remainder, if any, to an account in the state 

special revenue fund to the credit of the department of 

justice, except as provided in subsection (l)(e), or 

(e) if the motor vehicle was seized as a result of the 

efforts of more than one law enforcement agency, the 

remainder, if any, to the accounts required by this 

subsection (1), pro rata in the proportions represented by 

the agencies' expenses of investigation. 

(2) Money received under subsection (l) and deposited 

in a county, city, or town motor vehicle forfeiture account 

must in each fiscal year be appropriated to and may be 

expended by the applicable agency for purposes of law 

enforcement. 

NEW SECTION. Section 10. Codification instruction. 

(Sections 2 through 9] are intended to be codified as an 

integral part of Title 61, chapter 8, part 4, and the 
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l provisions of Title 61, chapter 8, part 4, apply to 

2 (sections 2 through 9). 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0157. as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: An act revising the penalties for driving under the influence of alcohol or drugs 
(DUI); authorizing seizure and forfeiture of motor vehicles for third or subsequent violations of driving under the 
influence of alcohol or drugs. 

ASSUMPTIONS: 
1. There is an average of 7,600 DUI convictions in the state annually. 
2. 7.5\ of these convictions are third or subsequent DUI convictions of persons who drive his or her own vehicle (7600 x 

7.5\) which would result in 570 vehicles confiscated each year. 
3. 10\ of the vehicles confiscated would be •junk• vehicles, vehicles contested in court and returned, and lien-holder 

acquisitions for debts with no residual value. This assumption reduces the number of confiscated vehicles to 90% of the 
total in assumption 2 (570 x .90) to 513 annually. This estimate is then rounded to 500. 

4. The average net sale proceeds of vehicles confiscated, after estimating the expenses of towing, storing, lien clearance 
and sale, will be $500 per vehicle. The estimated average would generate $250,000 in revenue annually (500 x $500) 

5. Distribution of convictions and net sale proceeds by agency would be 46% police, 23\ county sheriffs, 26% Montana 
Highway Patrol, 2\ Bureau of Indian Affairs (BIA) Police, and 3% other agencies including the Department of Fish, 
Wildlife and Parks, et al. 

6. The revenue estimate is based upon estimated net sale proceeds. Estimates of increased expenditures necessary to seize 
and dispose of the vehicles by agency are not subject to reasonable determination. 

7. Sale proceeds credited to the Highway Patrol, Dept. of Justice, will be deposited in a new state special revenue 
account. 

FISCAL IMPACT: 
Revenue: 

Current Law 
City/town vehicle forfeiture accounts 0 
County vehicle forfeiture accounts O 
Highway Patrol state special rev (02) 0 
Federal Bureau of Indian Affairs O 
Other state agencies state special (02) __o_ 

Total o 

FY '94 
Proposed Law 

$115,000 
57,500 
65,000 

5,000 
L.5.Q.Q 

$250,000 

Difference 
$115,000 

57,500 
65,000 
5,000 
1....2.QQ 

$250,000 
Net impact state special revenue 72,500 

Cyrrent Law 
0 
0 
0 
0 

__o_ 
0 

FY '9 
Prggosed J&.w Dit:feBni;.e 

115,000 115,000 
57,500 57,500 
65,000 65,000 

5,000 5,000 
7.500 7,:iQQ 

$250,000 $250.000 
72,500 

EFFECT ON COUNTY OR OTHER WCAL REVENUES OR EXPENDITURES; Increased annual revenue of approximately $172,500 for local law 
enforcement agencies as shown in the table above. 

8~L /-/Cf·'13 
DAVID LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

, 

I 

1...£.d,.. 
RANDY 

~ ; I~ , . ( ,.(' 
E't. -- P:IMARY 

/:_-/1-55 
SPONSOR DATE 

Fiscal Note for HB0157, as introduced. 
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HOUSE BILL NO. 157 

INTRODUCED BY VOGEL, TOWE, CLARK, 

J. JOHNSON, YELLOWTAIL 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PENALTIES 

FOR DRIVING UNDER THE INFLUENCE OF ALCOHOL OR DRUGS AND FOR 

DRIVING WITH A BLOOD ALCOHOL CONCENTRATION OF 0.10 OR MORE; 

AUTHORIZING SEIZURE AND FORFEITURE OF MOTOR VEHICLES FOR 

THIRD OR SUBSEQUENT VIOLATIONS OF DRIVING UNDER THE 

INFLUENCE OF ALCOHOL OR DRUGS OR DRIVING WITH A BLOOD 

ALCOHOL CONCENTRATION OF 0.10 OR MORE; AND AMENDING SBe<l'¼0N 

SECTIONS 61-8-714 AND 61-8-722, MCA." 

WHEREAS, Officer Mark Cady, 29 years old, is a 3-year 

veteran of the Billings Police Department; and 

WHEREAS, Officer Cady is maccied and the fathec of two 

young children; and 

WHEREAS, in the early morning hours of September 19, 

1992, Officer Cady was seriously injured in a traffic 

accident while on duty; and 

WHEREAS, the traffic accident occurred while an 

intoxicated driver was fleeing the scene of a personal 

injury accident; and 

WHEREAS, Officer Cady's patcol cac was hit at a high 

rate of speed by the fleeing driver; and 
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WHEREAS, the driver of the fleeing vehicle was 

intoxicated at the time of the accident and had a prior 

conviction for driving under the influence of alcohol 

drugs; and 

or 

WHEREAS, Officer Cady and his family have suffered 

terribly because of the actions of an irresponsible driver 

involved in an alcohol-related traffic offense; and 

WHEREAS, the community and the people of the state of 

Montana have been deprived of the loyal and continuous 

services of a dedicated public servant; and 

WHEREAS, driving under the influence of alcohol or drugs 

remains a serious problem in this state and current 

penalties often do not deter multiple violations of the DUI 

laws; and 

WHEREAS, in Montana during 1991, 92 victims died and 

2,000 individuals were injured in alcohol- or drug-related 

accidents; and 

WHEREAS, additional penalties for multiple offenders may 

deter multiple violations and prevent the kind of tragedy 

that Office< Cady and his family have suffered and may 

prevent other families from suffering in the same way. 

THEREFORE, the Legislature finds it fitting to enact the 

following legislation. 

BE IT t:NACTED BY THI:: Lt:GISLATURE OF THE STATE O~• MONTANA: 
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Section 1. Section 61-8-714, MCA, is amended to read: 

"61-8-714. -Penalty for driving under influence of 

alcohol o• dcugs. (1) Except as pcovided in subsections (7) 

and (8), a person convicted of a violation of 61-8-401 shall 

be punished by imprisonment in the county jail for not less 

than 24 consecutive hours or more than 60 days and shall be 

punished by a fine of not less than $100 or more than $500. 

The imprisonment sentence may not be suspended unless the 

judge finds that the imposition of the imprisonment sentence 

will pose a risk to the defendant's physical or mental 

well-being. 

(2) Except as provided in subsection (7), on a second 

conviction, he the person shall be punished by a fine of not 

less than $300 or more than $500 and by imprisonment for not 

less than 7 days, at least 48 hours of which must be served 

consecutively, or more than 6 months. Except as provided in 

subsection (7), 3 days of the imprisonment sentence may not 

be suspended unless the judge finds that the imposition of 

the imprisonment sentence will pose a risk to the 

defendant's physical or mental well-being. 

13) J..el Except as provided in subsection (7), on the 

third or subsequent conviction, he the person shall be 

punished by imprisonment for a term of not less than 30 

days, at least 48 hours of which must be served 

consecutively, or more than 1 year and by a fine of not less 
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than $500 or more than $1,000. Except as provided in 

subsection 17), notwithstanding any provision to the 

contrary providing for suspension of execution of a sentence 

imposed under this subsection, the imposition or execution 

of the first 10 days of the imprisonment sentence imposed 

for a third or subsequent offense that occurred within 5 

years of the first offense may not be deferred or suspended. 

lbl \ii On the third or subseguent conviction, the 

court, in addition to an~ other 12enalt;t im~sed b:,, law, 

shall order the motor vehicle owned and operated by the 

,e.erson at the time of the offense to be forfeited as 

provided under [oeetions-i-throngh-9 SECTION 3). 

(ii) A vehicle used by a person as a common carrier in 

the transaction of business as a common carrier is not 

subject to forfeiture unless it appears that the owner or 

other person in charge of the vehicle consented to or was 

privy to the violation. A vehicle may not be forfeited under 

this section for any act or omission established by the 

owner to have been committed or omitted by a person other 

than the owner while the vehicle was unlawfully in the 

possession of a person other than the owner in violation of 

the criminal laws of this state or the United states. 

(iii) Forfeiture of a vehicle encumbered by a security 

interest is subject to the secured person's interest if the 

person did not know and could not have reasonably known of 
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the unlawful possession, use, or other act on which the 

forfeiture is sought. 

(4) In addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete an alcohol information course at an alcohol 

treatment program approved by the department of corrections 

and human services, which may, in the sentencing court's 

discretion and upon recommendation of a certified chemical 

dependency counselor, include alcohol or drug treatment, or 

both. On conviction of a second or subsequent offense under 

this section, in addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete an alcohol information course at an alcohol 

treatment program approved by the department of corrections 

and human services, which must include alcohol or drug 

treatment, or both. Each counselor providing. education or 

treatment shall, at the commencement of the education or 

treatment, notify the court that the defendant has been 

enrolled in a course or treatment program. If the defendant 

fails to attend the course or the treatment program, the 

counselor shall notify the court of the failure. As long as 

the alcohol information course is approved as provided in 

this subsection and the treatment is provided by a certified 

chemical dependency counselor, the defendant may attend the 

information course and treatment program of h¼s the 
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defendant's choice. The treatment provided to the defendant 

at a treatment program must be at a level appropriate to b¼s 

the defendant's alcohol problem, as determined by the judge 

based upon the recommendation from the certified chemical 

dependency counselor. 

(5) For the purpose of determining the number of 

convictions under this section, "conviction" means a final 

conviction, as defined in 45-2-101, in this state, 

conviction for a violation of a similar statute in another 

state, or a forfeiture of bail or collateral deposited to 

secure the defendant's appearance in court in this state or 

another state, which forfeiture has not been vacated~ An 

offender is considered to have been previously convicted for 

the purposes of sentencing if less than 5 years have elapsed 

between the commission of the present offense and a previous 

conviction. If there has been no additional conviction for 

an offense under this section for a period of 5 years after 

a prior conviction under this section, then all records and 

data relating to the prior conviction are confidential 

criminal justice information, as defined in 44-5-103, and 

public access to the information may only be obtained by 

district court order upon good cause shown. 

(6) For the purpose of calculating subsequent 

convictions under this section, a conviction for a violation 

of 61-8-406 also constitutes a conviction for a violation of 
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(7) The court may order 

imposed under this section be 

HB 01~7/02 

that a term of imprisonment 

served in another facility 

made available by the county and approved by the sentencing 

court. The defendant, if financially able, shall bear the 

expense of the imprisonment in the facility. The court may 

impose restrictions on the defendant's ability to leave the 

premises of the facility and require that the defendant 

follow the rules of that facility. The facility may be, but 

is not r~quired to be, a community-based prerelease center 

as provided for in 53-1-203. The prerelease center may 

accept or reject a defendant referred by the sentencing 

court. 

(8) Except for the initial 24 hours on a first offense 

or the initial 48 hours on a second or subsequent offense, 

the court may order that a term of imprisonment imposed 

under this section be served by imp[isonment under home 

arrest as provided in Title 46, chapter 18, part 10." 

NHW-SBe~¼eNT--Section-2~-Seizttre--aftd---£or£eitttre---eie-­

vehie¼e----neeiee----re¼eeeeT-t¼t-A-meter-vehie¼e-ettbjeet-to 

£or£eiture-nnder-6l-8-1l4t3ttbt-aay-be-seized-£or-forfeitttre 

by-a-¼aw-entoreement-off¼eer-on-proeees7-ine¼ttding-a-aeiznre 

warrantT-iasned-by-a-eoart-parsnant-to-lewo 

fit--lf--a--motor-vehieie-ia-aeieed-for-ferfeitnre-nnder 

thia-aeetionT-pending-forfeitttre-and-final-diapositionT--the 
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aeieing--offieer~s--emp¼oying--ageney--may--do--one--ot--the 

following~ 

tat--remove--the--motor--vehiele--to--a-etoraqe-area-for 

safe~eeping; 

tbt--remove-the-motor-vehie¼e-to-a-p¼eee--desiqnated--by 

the-eoart;-or 

tet--provide--tor--another--enstodien--or-aqeney-to-take 

eustody-of-the-motor-¥ehie¼e-and-reao,,e-it-to-an-appropriate 

¼oeation-with¼n-the-;nrHdietion-ot-the-eottrtT 

t3t--As-aoon-ae-praetieab¼e-after-a--vehie¼e--ie--aeized 

for--Earfe¼tnre--uftder--th%a--aeet¼onT-the-se¼ei1t9-0£f¼eer~a 

emp¼eying-ageney-~ha¼l-eondaet-an-¼nventory-and-e~timate-the 

Ya¼ae-of-the-•ehie¼eT-Within-28-days-of-eeizttreT-the--ageney 

aha¼¼--g¼ve--notiee--o~--the--se¼zure--for-forf-eiture-·to-the 

reg¼etered-owner-and-any--ho¼d-er--of--a--perfeeted--■eettr½ty 

iftterest-in-the-se¼zed-..-ehie¼eo 

t•t--~he--not¼ee-required-by-sabsection-tit-mn·st-eontain 

the-foiiowing~ 

tat--a-deser¼ptien-of-the-vehie¼e,--inc¼ndinq--the--year 

ba¼it-and-the-veh¼e¼e-ident¼r¼cat¼on-number; 

tbt--the-name-of-the-reg¼stered-ownert 

tet--the--date--and--natare-0£-the-vio¼ation-that-ie-the 

basis-ef-peseib¼e-£orfeitaret 

tdt--the-telephone-nttmber-and-address--where--additional 

infel"lllation-may-be-obtained;-end 
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tet--a---statement---that--th~--vehic¼e--¼s--sttbjeet--to 

torteitareT 

NBW-9B€~T0N.--Section-3~-eo .... eneement--ei'--preeeed~ngs.-­

tlt-fn-the-event-o£-a-seizure-£or-£orfeitttre-ttnder--tsect¼on 

ii7--the--seizing--a9ency--sha¼¼--send-to-the-e±ty-or-eottnty 

atterney-a-written-reqaest-£or-£orteitare-within-i8-days--o£ 

the--seitttrew--~he-reqaest-maet-inc¼ade-a-statement-0£-tacts 

and-eircamatanees-0£-the--eei~are--ine¼ading--the--names--ot 

w½tftesses--then-~nown,--the--appraised-er-estill\Sted-va¼ae-0£ 

the-motor-Tehie¼e7-and-a-sttJ11111ary-0£-the-£aets-re¼ied-on--£or 

torteitare• 

tZt--~he-eity-or-eeanty-attorney-sha¼¼-determine-whether 

¼t--¼s--probab¼e--that--the--motor--•eh¼c¼e--¼s--sttb;ect--to 

forfeiture---and7---if--so7--may--eaase--the--initiation--0£ 

ttneentested-or-jadieial-proeeedinga--againet--the--owner--or 

elaimant-of-the-motor-vehic¼eT-f£-on-inqttiry-and-examinat¼on 

the-attorney-deter■inea-that-the-proeeedings-probab¼y-eannot 

be---sttsta¼fted---or---that--;ttst½ee--does--not--reqtt¼re--the 

inatitation-of-forfeitare-proeeedinga7--the--attorney--shall 

noti£y--the--aeizing--ageney--and--i11111ediately-atttherize-the 

re¼ease-0£-the-seimure-fer-ferteiture-on-the--motor--vehiele 

er-on-any-speeified-interest-in-ito 

t3t--t£--the--eity--or-connty-atterney-fai¼a-to-initiate 

forteitare-proeeedings-aqainst-the-owner-or-e¼aimant-of--the 

motor--•ehiele--seieed-for-forfeiture-by-isstting-a-notiee-of 
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pending-£or£eitare-within-iS-days-after-seizare7--the--motor 

~ehiele--mast-be-re¼eased-from-its-seizare-£or-£orfeit~re-o~ 

the-requeet-of-an-owner-or-ela±manto 

NBW-9Be~T0N.--Section-4~-Petit¼on-----to------iftstitttte-­

torfeitare--preeeedings------sttllllllons----ser•ice•-The-eity-or 

eoanty-attorney-sfta¼¼7-within-T5-days-o£-the-se¼ettrey-fi¼e-a 

petition-to-inatitute-Eor£eiture-proeeediftga-with-the--e¼er~ 

0£--the--district--court--of-the-eoanty-in-whieh-the-seizare 

oeearsT-~he-c¼erk-sfta¼¼-issue-a-euflllllone-at--the--request--of 

the--petitioning--partyT--~he--petitioner--sha¼l--eause--the 

suftlfflOfts--to--be--served--upon-a¼¼-owners-or-c¼aimants-of-the 

motor-yeh¼e¼e-by-one-o£-the-£oi¼ow¼ng-methods~ 

t¼t--ttpon-an-owner-or-claimant-whose--ftame--and--address 

are-known7-by-personal-serviee-0£-a-eopy-of-the-petition-and 

sa1M1ons-as-provided-in-the-Montans-Rtt¼es-of-eivi¼-Proeedure~ 

or 

tit--upon--an-owner-or-e¼ailftant-whose-address-is-an~nown 

but-who-is--be¼ieved--to--heve--an--interest--in--the--motor 

veh¼e¼ey--by--pub¼ication--0£--the-safflfflons-in-one-issue-of-a 

newspeper-0£-general-eireuiation-in--the--eounty--where--the 

seitare--oeettrred--or7--if--there--is--no-stteh-newspaper7-by 

pub¼ieatton--in--one--isstte--of--a--newspaper---ot---generei 

eirea¼atton--tn-an-adjoining-eoanty-and-by-matiing-a-copy-ot 

the-petition-and-sttfflfflons-te-the-fflest-reeent-address--of--the 

owner--or--e¼aiman~7--iF--eny 7 --shown--in-the-reeords-of-the 
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depa-rt■ent-ot-jastiee• 

NBW-9BH¼BNT--Seetion--5~-Ans-~-----te------eii~et¼Cfts-­

eoneern¼ng--use--of--■otor-yehie¼e•-Within-i8-daya-after-the 

serv¼ee-of-the-petit¼on-and-aafflfflona-or--pab¼ieat*on--of--the 

saffllllona7--as--pro•¼ded-in-tseetion-4tT-the-owner-or-elaimant 

of-the-aeized-■otor-vehicie-sha¼¼--fi¼e--an--answer--to--the 

a¼¼egations---eoneerntng---the--ase--0£--the--motor--•eftic¼e 

deseribed-in-the-petition•--Pai¼are-to-answer-within-~8-days 

bars-the-owner-or-ciaimant-£rom-present¼~-e•idenee--at--any 

sttbseqaent----eYidentiary---hearing---an¼es-s---extraerSinary 

e¼rea■stanees-e•¼stT 

NBW-8Be~¼8NT--Section-6~-p~esttmptien----------P'"eeedtt~e-­

£ol¼owin9-anawer-or-expiration-0£-time--for--answering•--t¼t 

•here--ie--a--rebattab¼e--presttmption--of-for£eitare-for-a¼¼ 

aotor-vehielea--ordered--te--be--forfeited--ander--6¼-8-~¼47 

exeept-■etor-vehie¼ea-exempted-ander-6l-8-~l4t3ttbttiitT 

tit--ff-aft-answer-te-the-petition-ia-not-£i¼ed-within-i8 

days--after--the--aer•iee--0£--the--petitien--and-aallllllons-or 

pttbiieation-of-the-stt111J11ons7--the--eottrt--ttpon--motion--aha¼¼ 

erder-the-■oter-vehiele-forfeited-t:o-the-eity-or-eountyT 

t3t--¼f---en---enawer--ia--ti¼ed--within--i8--daya7--the _ 

ferfeitttre-preeeedings-■ttst-be-aet--for--hearin,--withottt--a 

;ary--ne--aooner--than--68--daya--atter-the-answer-¼a-fiiedT 

Notice-of-the-hearing-mttst-be-,iven-in-the--1Unner--pro¥ided 

for-eerviee-of-the-petition-and-sttllllllOftS• 
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NBW-SBe~fBNT--Seetion-~~-p~eef-~eqttired-=-pe~mitted-et-­

hearing•-fn-order-to-rebat-the-preattmption-ot-forfeitare~ 

t¼t--an--owner--ot--a--seized--motor--vehic¼e-who-has-an 

answer-on-ti¼e-sha¼¼-prove-that-the-motor--vehic¼e--was--not 

ased-in-a-third-or-anbseqttent-vio¼ation-ot-6¼-8-•8¼~ 

t~t--an-owner-who-has-an-answer-on-fi¼e-sha¼¼-prove-that 

the-vehiele-ia-exempt-ander-6l-8-~l4t3ttbttiit~-er 

t3t--a--elaimant--ef--a--aeearity--inttteat-in-t:he--ter 

vehie¼e-who-haa-an-answer--en--fi½e--eha¼¼--pfft•e--that--the 

e¼aimane~a--seettriey--intePest--¼a--bena--fide-and-perfeeted 

11nder-6¼-3-l83v 

NBW-SBe~¼BNT--Sec:tion--8~-aispes¼t¼en-et--meter--•eh¼e¼e-­

feilewing--hearingT--tlt--ft--t:he-eeart:-finds-thet:-the-...,ter 

vehie¼e-was-not-eperated-¼n-a-third-er-sabseqaent--•io¼aticn 

of--6¼-8-48¼--or--that--the--metor--•eh¼e¼e-waa-exempt-ander 

6i-8-~l4t3ttbttiit7--it--shall--erder--t:he---met:or---•ehiele 

re¼eaeed--to--the--owner--ot--reeord--aa--ot-the-date-o~-the 

seiznreT 

tit--~he-parpese-of-tseetions-i-throagh-9t-is-te-terfeit 

on¼y-the-r±ght7-tit¼e7-or-interest--ef--the--ownera--if--the 

eo11rt--finda--that-the-meter-vehiele-wea-bein9-operated-in-a 

th±rd-or-sabaeq~ent-wio¼at¼on-of-6¼-8-48¼7--that--the--motor 

weh¼c¼e-waa-ttaed-w¼th-the-~now¼ed9e-or-eonsent-ot-the-owner7 

and--that--preper--preof--ef--e--elei■--wes-present:ed-et:-the 

hearing-by-the-ho¼der-of--a--secarity--intereet 7 --the--eottrt 
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sha¼¼--order-the-motor-vehie¼e-re¼eased-to-the-ho¼der-of-the 

eecur±ty-¼nterest-±f-the-amoant-due-the-ho¼der-±s--eqtta¼--to 

or--¼n--exeees--of--the-va¼ue-ot-the-motor-•eh¼e¼e-as-of-the 

date-of-seizttre.--¼f--the--amoant--dae--the--ho¼der--of--the 

eeettrity--¼nterest--is--¼ess--than--the--va¼ae--of-the-motor 

veh¼c¼e7-the-motor-vehic¼e,-if-¼t-¼s-so¼d7-mttst-be--so¼d--at 

pub¼±c-auet¼on-by-the-¼aw-enforcement-a9eney-that-se¼zed-the 

motor--veh¼e¼e--in--the--same-manner-pro•¼ded-by-law-for-the 

sa¼e-of-property-under--exeeut¼on--or--the--law--enforcement 

ageney--111ay--return--the--motor-vehiele-to-the-ho¼der-ot-the 

seettr¼ty-¼nterest-without-proeecd¼ftg-w¼th--an--aaetione--~he 

motor--•eh¼c¼e--may-ftot-be-eo¼d-to-aft-ott¼eer-or-emp¼oyee-oi 

the-¼aw-enforeement-ageney-that-seized-the-motor-¥ehieie--or 

to--a--person--re¼ated-to-an-o££¼cer-er-eMp¼oyee-by-b¼ood-or 

marr¼agee 

t3t--¼n-mak¼nq-a-d¼spos¼t¼en-ef-a--metor--vehieie--ander 

tsect¼one--i--throagh--9i7--the-cottrt-mey-take-any-aet¼on-to 

protect-the-righta-ot-¼nnocent-pereons. 

NBw-see~teN.--Section-9~-9ispc,sitiefl--e£--proeeeds---e£-­

sa¼c•-t¼t-WheneYer-a-■otor-•eh¼e¼e-¼s-se¼zcd7-forteited7-and 

so¼d-dnder-the-previsions-of-tseetiona-i-throdgh-9tT-the-net 

proeeeds-ot-the-sa¼e-mast-be-distr¼bttted-aa-fo¼¼owe~ 

tat--to--the--ho¼ders--of--seear¼ty--interesta--who-ha•e 

presented-proper-proof-of-the¼r-e¼aims 7 -i£-any7--ap--to--the 

amoant-of-the*r-intereats-¼n-the-motor-vehie½e~-and 
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tbt--the--rema¼nder7--¼£-any,-to-the-eeanty-treasarer-or 

the-eeanty-in-whieh-the-metor-•ehie¼e-was-seized7-who--sha¼¼ 

estab¼ish--and--maintain--a-motor-vehie¼e-forfeitare-aecoant 

and-d@posit--the--remainder--into--the--aeeoant,--@xeept--ae 

provided-in-sabsection-ttttet; 

tet--it---the---motor--vehic¼e--was--seized--within--~he 

corporate-¼*mits-ot-a-c±ty-or--town--by--a--law--entorcement 

ageney--of--that-eity-or-town,-the-remainder7-¼E-any7-to-the 

eity-or-tewn-treasar@r7-whe-sha¼¼-estab¼ish-and--fflaintain--a 

motor--vehiele--torfeiture-aeeount-and-depostt-the-remainder 

into-the-account,-exeept-as-provided-in-subseetion-t!ttet; 

tdt--it-the-motor-vehie¼e-was-seized-by-an--emp¼oyee--of 

the-state7-the-remainder7-it-any7-to-an-aceount-in-the-state 

speeial--revenuc--fund--te--the--ered¼t-of-the-department-eE 

jd9t¼ee,-eKeept-as-provided-in-9dbseetion-t¼ttet7-or 

tet--it-the-motor-vehiele-was-se¼zcd-as-a-resu¼t-oE--the 

efforts--ot--more--than--one--¼aw--enforeement--aqeney7--the 

remainder7---it--any7--to--the--aeeounts--reqttired--by--this 

sabeection-t¼tT-pro-rata-in-the-proportions--represented--by 

the-agencicsL-ewpenses-of-investigation• 

tit--Money--receiyed--ander-sabseetion-tlt-and-deposited 

in-a-coanty7-city7-or-town-motor-vehie¼e-Eorteitare--aecoant 

mast--tn--@aeh--fisea¼--year--bc--appropriated-to-and-may-be 

expended-by--the--app¼ieab¼e--ageney--for--parpose~--of--¼aw 

enforeementT 
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SECTION 2. SECTION 61-B-722, MCA, IS AMENDED TO READ: 

"61-8-722. Penalty for driving with ezcessive alcohol 

concentration. (l) Except as provided in subsection (7), a 

person convicted of a violation of 61-8-406 shall be 

punished by imprisonment for not more than 10 days and shall 

be punished by a fine of not less than $100 or more than 

$500. 

(2) Except as provided in subsection (7), on a second 

conviction of a violation of 61-8-406, he shall be punished 

by imprisonment for not less than 48 consecutive hours or 

more than 30 days and by a fine of not less than $300 or 

more than $500. 

(3) ill Except as provided in subsection (7), on a 

third or subsequent conviction of a violation of 61-8-406, 

he shall be punished by imprisonment for not less than 48 

consecutive hours or more than 6 months and by a fine of not 

less than $500 or more than $1,000. 

(b) (i) On the third or subsequent conviction, the 

court, in addition to any other penalty imposed by law, 

shall order the motor vehicle owned and operated by the 

person at the time of the offense !_Q_ be forfeit~d as 

provided under [section 3). 

(ii) A vehicle used by a person as a common carrier in 

the transaction of business as a common carrier is not 

subject to forfeiture unless it appears that the owner or 
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other person in charge of the vehicle consented to or was 

privy to the violation. A vehicle may not be forfeited under 

this section for any act or omission established by the 

owner to have been committed or omitted by a person other 

than the owner while the vehicle was unlawfully in the 

possession of a person other than the owner in violation of 

the criminal laws of this state or the United States. 

(iii) Forfeiture of a vehicle encumbered by a security 

interest is subject to the secured person's interest if the 

person did not know and could not have reasonably known of 

the unlawful possession, use, or other act on which the 

forfeiture is sought. 

(4) The provisions of 61-5-205(21, 61-5-208(2), and 

61-ll-203(2)(d), relating to revocation and suspension of 

driver's licenses, apply to any conviction under 61-8-406. 

(5) In addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete an alcohol information course at an alcohol 

treatment program approved by the department of corrections 

and human services, which may include alcohol or drug 

treatment, or both, if considered necessary by the counselor 

conducting the program. Each counselor providing education 

or treatment shall, at the commencement of the education or 

treatment, notify the court that the defendant has been 

enrolled in a course or treatment program. If the defendant 
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fails to -attend the course or the treatment program, the 

counselor shall notify the court of the failure. 

(6) For the purpose of determining the number of 

convictions under this section, "conviction" means a final 

conviction, as defined in 45-2-101, in this state or a 

similar statute in another state or a forfeiture of bail or 

collateral deposited to secure the defendant's appearance in 

court in this state or another state, which forfeiture has 

not been vacated. An offender is considered to have been 

previously convicted for the purposes of sentencing if less 

than 5 years have elapsed between the commission of the 

present offense and a previous conviction. If there has been 

no additional conviction for an offense under this section 

for a period of 5 years after a prior conviction under this 

section, then the prior offense must be expunged from the 

defendant's record. 

(7) The court may order that a term of imprisonment 

imposed under this section be served in another facility 

made available by the county and approved by the sentencing 

court. The defendant, if financially able, shall bear the 

expense of the imprisonment in the facility. The court may 

impose restrictions on the defendant's ability to leave the 

premises of the facility and require that the defendant 

follow the rules of that facility. The facility may be, but 

is not required to be, a community-based prerelease center 
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as provided for in 53-1-203. The prerelease center may 

accept or reject a defendant referred by the sentencing 

court. 

(8) Except for the initial 24 hours on a first offense 

or the initial 48 hours on a second or subsequent offense, 

the court may order that a term of imprisonment imposed 

under this section be served by imprisonment under home 

arrest as provided in Title 46, chapter 18, part 10. 11 

NEW SECTION. SECTION 3. FORFEITURE PROCEDURE. J...!1 A 

MOTOR VEHICLE FORFEITED UNDER 61-8-714 OR 61-8-722 MUST BE 

SEIZED BY THE COUNTY SHERIFF WITHIN 10 DAYS AFTER THE 

CONVICTION AND DISPOSED OF AS PROVIDED IN TITLE 44, CHAPTER 

12, PART 2. EXCEPT AS PROVIDED IN THIS SECTION, THE 

PROVISIONS OF TITLE 44, CHAPTER 12, PART 2, APPLY TO THE 

EXTENT APPLICABLE. 

(2) FORFEITURE PROCEEDINGS UNDER 44-12-201(1) MUST BE 

INSTITUTED BY THE COUNTY SHERIFF WITHIN 20 DAYS AFTER THE 

SEIZURE OF THE MOTOR VEHICLE. 

(3) FOR PURPOSES OF 44-12-203 AND 44-12-204, THERE IS A 

REBUTTABLE PRESUMPTION OF FORFEITURE. THE OWNER OF THE MOTOR 

VEHICLE MAY REBUT THE PRESUMPTION BY PROVING A DEFENSE UNDER 

61-B-714(3)(Bl(II) OR 61-B-722(3JJ!lH~OR BY PROVING THAT 

THE OWNER WAS NOT CONVICTED OF A,THI~~ OR SUBSEQUENT OFFENSE 

UNDER 61-8-401 OH 61-8-406. IT IS NO'r A DEFENSE THAT THE 

CONVICTED PERSON OWNS TIIE MOTOR VEHICLE ,JOINTLY WITH ANOTHER 
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PERSON. 

(4) FOR PURPOSES OF 44-12-206, THE PROCEEDS OF THE SALE 

OF THE MOTOR VEHICLE MUST BE DISTRIBUTED FIRST TO THE 

HOLDERS OF SECURITY INTERESTS WHO HAVE PRESENTED PROPER 

PROOF OF THEIR CLAIMS, UP TO THE AMOUNT OF THE INTERESTS, 

AND NEXT TO THE SHERIFF IN THE AMOUNT OF THE COSTS OF THE 

FORFEITURE PROCEEDINGS, AND THE REMAINDER TO THE DEPARTMENT 

OF CORRECTIONS AND HUMAN SERVICES TO FUND ALCOHOL 

INFORMATION COURSES AND TREATMENT PROGRAMS REFERRED TO IN 

61-8-714 AND 61-8-722. 

(5) ACTIONS THE COURT MAY TAKE UNDER 44-12-205(3) TO 

PROTECT THE RIGHTS OF INNOCENT PERSONS INCLUDE RETURN OF THE 

MOTOR VEHICLE WITHOUT A SALE TO AN OWNER WHO JS UNABLE TO 

PRESENT AN ADEQUATE DEFENSE UNDER THIS SECTION BUT IS FOUND 

BY THE COURT TO BE WITHOUT FAULT. 

NEW SECTION. Section 4. Codification instruction. 

17 (Sect¼ons-i-throttgh-9t-are SECTION 3) IS intended to be 

18 codified as an integral part of Title 61, chapter 8, part 4, 

19 and the provisions of Title 61, chapter 8, part 4, apply to 

20 [seet¼ena-i-throttgh-9 SECTION 3). 

-End-
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BOUSE BILL NO. 157 

INTRODUCED BY VOGEL, TOWE, CLARK, 

J. JOHNSON, YELLOIITAIL 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PENALTIES 

FOR DRIVING UNDER THE INFLUENCE OF ALCOHOL OR DRUGS AND FOR 

DRIVING WITH A BLOOD ALCOHOL CONCENTRATION OF 0.10 OR MORE; 

AUTHORIZING SEIZURE AND FORFEITURE OF MOTOR VEHICLES FOR 

THIRD OR SUBSEQUENT VIOLATIONS OF DRIVING UNDER THE 

INFLUENCE OF ALCOHOL OR DRUGS OR DRIVING WITH A BLOOD 

ALCOHOL CONCENTRATION OF 0.10 OR MORE; AND AMENDING SIIE!~:EeN 

SECTIONS 61-8-714 AND 61-8-72~, MCA." 

WHEREAS, Officer Mark Cady, 29 years old, is a 3-year 

veteran of the Billings Police Department; and 

WHEREAS, Officer Cady is married and the father of two 

young children; and 

WHEREAS, in the early morning houcs of September 19, 

1992, Officec Cady was seriously injured in a traffic 

accident while on duty; and 

WHEREAS, the traffic accident occurred while an 

intoxicated driver was fleeing the scene of a personal 

injury accident; and 

WHEREAS, Officec Cady's patcol cac was hit at a high 

cate of speed by the fleeing driver, and 
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WHEREAS, the driver of the fleeing vehicle was 

intoxicated at the time of the accident and had a prior 

conviction for driving under the influence of alcohol 

drugs; and 

or 

WHEREAS, Officer Cady and his family have suffered 

terribly because of the actions of an irresponsible driver 

involved in an alcohol-related traffic offense; and 

WHEREAS, the community and the people of the state of 

Montana have been deprived of the loyal and continuous 

services of a dedicated public servant; and 

WHEREAS, driving under the influence of alcohol or drugs 

remains a serious problem in this state and current 

penalties often do not deter multiple violations of the DUI 

laws; and 

WHEREAS, in Montana during 1991, 92 victims died and 

2,000 individuals were injured in alcohol- or drug-related 

accidents; and 

WHEREAS, additional penalties for multiple offenders may 

deter multiple violations and prevent the kind of tragedy 

that Officer Cady and his family have suffered and may 

prevent other families from suffering in the same way. 

THEREFORE, the Legislature finds it fitting to enact the 

following legislation. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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Section 1. Section 61-8-714, MCA, is amended to read: 

•61-8-714. Penalty for driving under influence of 

alcohol or drugs. (1) Except as provided in subsections (7) 

and (8), a person convicted of a violation of 61-8-401 shall 

be punished by imprisonment in the county jail for not less 

than 24 consecutive hours or more than 60 days and shall be 

punished by a fine of not less than $100 or more than $500. 

The imprisonment sentence may not be suspended unless the 

judge finds that the imposition of the imprisonment sentence 

will pose a risk to the defendant's physical or mental 

well-being. 

(2) Except as provided in subsection (7), on a second 

conviction, he the person shall be punished by a fine of not 

less than $300 or more than $500 and by imprisonment for not 

less than 7 days, at least 48 hours of which must be served 

consecutively, or more than 6 months. Except as provided in 

subsection (7), 3 days of the imprisonment sentence may not 

be suspended unless the judge finds that the imposition of 

the imprisonment sentence will pose a risk to the 

defendant's physical or mental well-being. 

(3) ill Except as provided in subsection (7), on the 

third or subsequent conviction, he the person shall be 

punished by imprisorunent for a term of not less than 30 

days, at least 48 hours of which must be served 

consecutively, or more than l year and by a fine of not less 
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than $500 or more than $1,000. Except as provided in 

subsection (71, notwithstanding any provision to the 

contraLy providing for suspension of execution of a sentence 

imposed under this subsection, the imposition or execution 

of the first 10 days of the imprisonment sentence imposed 

for a third or subsequent offense that occurred within 5 

years of the first offense may not be deferred or suspended. 

(bl (i) On the third or subseguen~ conviction, the 

court, in addition to any other :eenalt~ im~sed by law! 

shall order the motor vehicle owned and operated by the 

P!!!,!lOn a_!_ the tiae of the oJfense to be forfeited as 

provided under [aeet¼ena-i-tlrret19h-9 SECTION 3). 

(ii) A vehicle used by a person as a ComJDOn carrier in 

the transaction of business as a common carrier is not 

subject to forfeiture unless it appears that the owner or 

other person in charge of the vehicle consented to or was 

Erivy to the violation. A vehicle may not be forfeited under 

this section for anx act or omission established by the 

owner to have been comm!tted or omitted by a person other 

than the owner while the vehicle was unlawf~~ly in the 

possession of a person other than the owner in violation of 

the criminal laws of this state or the United states. 

(iii) Forfeiture of a vehicle encumbered by a security 

interest is subject to the secured person's interest if the 

person did not know and could not have reasonably ~n~n of 
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the unlawful possession, use, or other act _____Q_!!_ which the 

forfeiture is sought. 

(4) In addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete an alcohol information course at an alcohol 

treatment program approved by the department of corrections 

and human services, which may, in the sentencing court's 

discretion and upon recommendation of a certified chemical 

dependency counselor, include alcohol or drug treatment, or 

both. On conviction of a second or subsequent offense under 

this section, in addition to the punishment provided in this 

section, regardless of disposition, the defendant -shall 

complete an alcohol information course at an alcohol 

treatment program approved by the department of corrections 

and human services, which must include alcohol or drug 

treatment, or both. Each counselor providing education or 

treatment shall, at the commencement of the education or 

treatment, notify the court that the defendant has been 

enrolled in a course or treatment program. If the defendant 

fails to attend the course or the treatment program, the 

counselor shall notify the court of the failure. As long as 

the alcohol information course is approved as provided in 

this subsection and the treatment is provided by a certified 

chemical dependency counselor, the defendant may attend the 

information course and treatment program of ftis the 
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defendant's choice. The treatment provided to the defendant 

at a treatment program must be at a level appropriate to his 

the defendant's alcohol problem, as determined by the judge 

based upon the recommendation from the certified chemical 

dependency counselor. 

{5) For the purpose of determining the number of 

convictions under this section, "conviction" means a final 

conviction, as defined in 45-2-101, in this state, 

conviction for a violation of a similar statute in another 

state, or a forfeiture of bail or collateral deposited to 

secure the defendant's appearance in court in this state or 

another state, which forfeiture has not been vacated. An 

offender is considered to have been previously convicted for 

the purposes of sentencing if less than 5 years have elapsed 

between the commission of the present offense and a previous 

conviction. If there has been no additional conviction for 

an offense under this section for a period of 5 years after 

a prior conviction under this section, then all records and 

data relating to the prior conviction are confidential 

criminal justice information, as defined in 44-5-103, and 

public access to the information may only be obtained by 

district court order upon good cause shown. 

( 6) For the purpose of calculating subsequent 

convictions under this section, a conviction for a violation 

of 61-8-406 also constitutes a conviction for a violation of 
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(7) The court ma.y order that a ter.m of imprisonment 

imposed und .. r this section be ser·ved in· another facility 

made available by the county and approved by the sentencing 

court. The defendant, if financially able, shall bear the 

expenae: of the imprisonment in the facility. The court may 

i.mpo_,s._e restrictions on the defendant's. ability to leave the 

premises of the facility and require that the defendant 

follow the rules of that facility. The facility may be, but 

is not required to be, a coanunity-based prerelease center 

as provided for in 53-1-203. The prerelease center may 

accept or reject a defendant referred by the sentencing 

court. 

(8) Except for the initial 24 hours on a first offense 

or the initial 48 hours on a second or subsequent offense, 

the court may order that a term of imprisonment im.po&ed 

under this section be served by imprisonment under home 

arrest as provided in Title 46, -chapter 18, part 10. 11 

NBW-sHe'l'¼eNT--Section l:--sri1:11re--0ttd---fe.-fe-it..,,e---o£--

•.e!tt,e¼e-----~----:l:eaaeT-t¼t-11>-1110ter-yehie¼e-a11bjeet-te 

ferEeit11re-..ft<ler-&¼-8-'H"f,ttbt-aay-be-ae¼■ed-fer-f<>rfeit1M"e 

by-a-¼aw-enforeeaen~-0£-£i::.eeT-on-proeeaeT-ine¼.tt.ding.-a-se*ttare 

war-rent:-y-¼:eat1:ed-9Y.-a-ee1t1H-paraua-nt:-~¼av:-. 

ti!t--¼f--a--aot.,r-•eh:i:c¼e-;,s-ee¼Bed-ter-f<>rEe:i:t.rsre-lSftder 

l>ltta.-eeet:i<>ftT-peft<lift9-Mrntt1S.re-•ftd-£¼tta¼-<lo:epeeMieftT--the 
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9ei-1ting--o£rieerLe--eiop¼..,-.:,..--...,eftey--may---do--one--ef--the 

f<>U<>ftft9T 

t•t--rem--the ..,ter--....,:i:e¼e--te--e-aterege-aree-Eer 

!lefelteepift~ 

tbt--remeYe-t.he-met=--hie¼e-to-a-p¼aee--eeai9-ed--by 

the-e&1trt,.--er 

tet--pre•~--f<>r--another--eaate<l¼an--er-<>9eney-te-take 

ettet<>dy-ef-tlle-moto..-¥eM:e¼ce-entl-r-it-t<>-eft-~r¼et.e 

¼eeatt6n-within-t:he-;nriadiel,,.,...,-ef-the-eenrtT 

t3t--As-aeen-es-p.....,tieab¼e-a£ter-e--•ehie¼e--is--!leizetl 

f<>r--Eerfeit11re--nft<ler--this--eeetien7-the-se.i•ing-eE£ieerLs 

emp¼<>yin9-ateftey-ahell-e.,.."111et-an-inYefttery-and-estimate-the 

Ye¼rse-<>£-the-•ehie¼e,.-Within-i!8-deys-eE-aeizareT-the--e9eney 

aha¼¼--gne--n<>tiee--er--the--aeiz11re--Eer-Eerfritare-te-the 

registered-ewner-..,,t1-any--he¼der--ef--a--perfeete<1--see11r¼ey 

¼nte~eff-in-the-seiaed-•ehie¼e. 

t4t--'l'he--net¼ee-reqnirecl-by-aabaeet:i:en-ti!t--et-e<>fttein 

the-fe¼¼ewin9T 

tat--a-deseriptien-e£-the-•ehie¼e7--ine¼ttdin9--the--year 

ba¼¼t-and-the-•ehie½e-¼denti£ieat¼on-ntH1.ber; 

tbt--the-name-e£-the-re9¼atered-ovner; 

tet--the--dete--antl--nat11re-eE-the-•ie¼atien-thet-is-the 

basis-of-peseibie-£orfeitare; 

ttlt--the-te¼ephene-n11mber-ant1-adtlre99--where--edditiena¼ 

infermat¼e.t1-may-be-obtained;-and 
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SECTION 2:. SECTION 61-8-722,_M~~AMENDED TO READ: 

"61-8--722. Peaalty far ckiviJl'f· with ellcesaiye. al.cobol 

concent:ration. 11) Elteep.t a&'. provided· in s.ubsection 17), a 

~son convic.ted of a viola.tion of 61-8--4-06 shall be· 

punished by imprisonment for not more· than 10 days. and sha.11 

be punishe<i by a fine of not less than $100 or more· than 

$500. 

( 2) El<cept as provided in subsection 17), on a second 

conviction of a violation of 61-8-406, he shall be punished 

by imprisonment for not less than 48 consecutive hours or 

more than- 30 days and by a fine of not less than $300 or 

more than $500. 

13) J.& Except as provided in subsection 17), on a 

third or subsequent conviction of a violation of 61-8-406, 

he shall be punished by imprisonment for not less than 48 

conaecutive hours or more than 6 months and by a fine of not 

less than $500 or more than $1,000. 

(b) (il On the third or subseguent conviction, the 

court, in addition t0- an:t other l:?enalt:t i!!!J:!2sed bJ!: law-r; 

sba.U order the mo.tor vehicle owned and o~rated· bJ!: the 

12!!_son at the time of the _ offense to be for~el.t~d as 

provided under [section 3]. 

(ii) A vehicle used by a person as a common carrier in 

the transaction of business a-s a common carrier is not 

subject to forfeiture unless. it appears that the owner or 
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other Et!:tson in cha.rge of the vehicle consented to or 'fi'&S 

erivI to the violationa A vehicle ma~ not be forfeited under 

this section for anx: act or omission established bJ!: the 

owner to have been committed or omitte~ by a person other 

than the owner while the vehicle wa~-- unlawfulll!_ i~ t;~e 

possession of a person other than the owner in violation of 

the criminal laws of this state or the United Statea. 

(iii) Forfeiture of· a veh'icle. encumbered by a security 

interest is subject to the secu~ed·pecson's interest if the 

person did not know and could not have reasonably known of 

the unlawful possession, use, or other act on wh-ich the 

forfeiture is sou~t. 

(4) The provisions of 61-5-205(2), 61-5-208(2), and 

61-ll-203(2)(d), relating to revocation and suspension of 

driver's licenses, apply to any conviction undt!n 61-8""-4·06. 

(5) In addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete an alcohol information course at an alcohb,l 

treatment program approved by the department of corrections· 

and human se-rvices, which may include alcohol or dr·ug 

treatment, or both, if considered necessary by the counselor 

conducting the program. Each counselor providing education 

or treatment shall, at the commencement of the education o.r 

treatment, notify the court that the defendant has been 

enrolled in a course or treatment program. If the defendant 

-16- aa,157 
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fails to attend the course or the treatment program, the 

counselor shall notify the court of the failure. 

(6) For the purpose of determining the number of 

convictions under this section, 11 conviction" means a final 

conviction, as defined in 45-2-101, in this state or a 

similar statute in another state or a forfeiture of bail or 

collateral deposited to secure the defendant's appearance in 

court in this state or another state, which forfeiture has 

not been vacated. An offender ls considered to have been 

previously convicted for the purposes of sentencing if less 

than 5 years have elapsed between the commission of the 

present offense and a previous conviction. If there has been 

no additional conviction for an offense under this section 

for a period of 5 years after a prior conviction under this 

section, then the prior offense must be expunged from the 

defendant•s record. 

(7) The court may order that a term of imprisonment 

imposed under this section be served in another facility 

made available by the county and approved by the sentencing 

court. The defendant, if financially able, shall bear the 

expense of the imprisonment in the facility. The court may 

impose restrictions on the defendant's ability to leave the 

premises of the facility and require that the defendant 

follow the rules of that facility. The facility may be, but 

is not required to be, a community-based prerelease center 
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as provided for in 53-1-203. The prerelease center may 

accept or reject a defendant referred by the sentencing 

court. 

(8) Except for the initial 24 hours on a first offense 

or the initial 48 hours on a second or subsequent offense, 

the court may order that a term of imprisonment imposed 

under this section be served by imprisonment under home 

arrest as provided in Title 46, chapter 18, part 10." 

NEW SECTION. SECTION 3. FORFEITURE PROCEDURE. ill A 

MOTOR VEHICLE FORFEITED UNDER 61-8-714 OR 61-8-722 MUST BE 

SEIZED BY THE COUNTY SHERIFF WITHIN 10 DAYS AFTER THE 

CONVICTION AND DISPOSED OF AS PROVIDED IN TITLE 44, CHAPTER 

12, PART 2. EXCEPT AS PROVIDED IN THIS SECTION, THE 

PROVISIONS OF TITLE 44, CHAPTER 12, PART 2, APPLY TO THE 

EXTENT APPLICABLE. 

(2) FORFEITURE PROCEEDINGS UNDER 44-12-201(1) MUST BE 

INSTITUTED BY THE COUNTY SHERIFF WITHIN 20 DAYS AFTER THE 

SEIZURE OF THE MOTOR VEHICLE. 

(3) FOR PURPOSES OF 44-12-203 AND 44-12-204, THERE IS A 

REBUTTABLE PRESUMPTION OF FORFEITURE. THE OWNER OF THE MOTOR 

VEHICLE MAY REBUT THE PRESUMPTION BY PROVING A DEFENSE UNDER 

61-8-714(3)(B)(II) OR 61-8-722(3)(8)(11) OR BY PROVING THAT 

THE OWNER WAS NOT CONVICTED OF A THIRD OR SUBSEQUENT OFFENSE 

UNDER 61-8-401 OR 61-8-406. IT IS NOT A DEFENSE THAT THE 

CONVICTED PERSON OWNS THE MOTOR VEHICLE JOINTLY WITH ANOTHER 
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l PERSON. 

2 (4) FOR PURPOSES OF «-12-206, THE PROCEEDS OF THE SALE 

3 OF THE IIO't'OR VEHICLE MUST BE DISTRIBUTED FIRST TO THE 

4 HOLDERS OF S&CURITY INTERESTS WHO HAVE PRESENTED PROPER 

5 PROOF OF THEIR CLAIMS, UP TO THE AMOUNT OF THE INTERESTS, 

6 AND NEXT TO THE SHERIFF IN THE AMOUNT OF THE COSTS OF THE 

7 FORFEITURE PROCEEDINGS, AND THE REMAINDER TO THE BBPAR'fMBN'!' 

8 8P---~S---Ml8---BBllldl----sBRYfeBS--'1.'8--PBNB--AbE!81161, 

9 f-'ftell-eetlilSIIS--ldl&-'tilBA\'Mlllft'-PR86RAMS--KBPBIIIIIIB--'1'8--fN 

10 6i-8-9t4-ANB-6i-8-9ii GENERAL FUND OF THE ARRESTING AGENCY. 

11 jS) ACTIONS THE COURT MAY TAKE UNDER 44-12-205(3) TO 

12 PROTECT THE RIGHTS OF INNOCENT PERSONS INCLUDE RETURN OF THE 

13 MOTOR VEHICLE WITHOUT A SALE TO AN OlillER MIIO IS UNABLE TO 

l4 PRESENT AN ADEQDATE DEFENSE UNDER THIS lli;:c:TION BOT IS FOUND 

15 Bll' 'l'Q COUllT_TO BE WITIIQOT FAULT. 

16 NEW SECTION. Section 4. Codification inatructioa. 

17 (he~¼eft■-1-~raa9ft➔i-are SECTION 3) IS intended to be 

18 codified as an integral part of Title 61, chapter 8, part 4, 

19 and tbe provisions of Title 61, chapters, part 4, apply to 

20 {.ae~i:efta-i-~kroe,;t,-9 SECTION 3). 

-End-
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SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Pagel of l 
March 28, 1993 

We, your committee on Judiciary having had under consideration 
House Bill No. 157 (third reading copy -- blue), respectfully 
report that House Bill No. 157 be amended as follows and as so 
amended be concurred in. 

Signed: ~ 
Senator William 

That such amendments read: 

l. Page 4, line 11. 
Strike: "forfeited as" 
Insert: "seized and subjected to the procedure'' 

2. Page 15, line 21. 
Strike: "forfeited as'' 
Insert: "seized and subjected to the procedure'' 

3. Page 18, lines 11 and 17. 
Strike: "COUNTY SHERIFF" 
Insert: "arresting agency'' 

4. Page 19, line 2. 
Following: "ill" 
Insert: "(a)" 

5. Page 19, line 5. 
Following: "INTERESTS" 
Insert: "or the amount received from the sale, whichever is less'' 

6. Page 19, lines 6 and 7. 
Strike: "AND" on line 6 through "PROCEEDINGS," on line 7 

7. Page 19, line 11. 
Following: line 10 
Insert: "(b) A holder of a security interest may petition the 

sentencing court for transfer of title to the motor vehicle 
to the holder of the security interest if the secured 
interest is equal to or greater than the estimated value of 
the motor vehicle." 

l'v\-- Amd. Coo rd . 
.u_ Sec. of Senate 

-END-

Senator Carrying Bill 

SENATE 

H~ 15? 
691653SC.Sma 
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BOUSE BILL NO. 157 

INTRODUCED BY VOGEL, TOWE, CLARK, 

J. JOHNSON, YELLOWTAIL 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PENALTIES 

FOR DRIVING UNDER THE INFLUENCE OF ALCOHOL OR DRUGS AND FOR 

DRIVING WITH A BLOOD ALCOHOL CONCENTRATION OF O.lO_QR MORE; 

AUTHORIZING SEIZURE AND FORFEITURE OF MOTOR VEHICLES FOR 

THIRD OR SUBSEQUENT VIOLATIONS OF DRIVING UNDER THE 

INFWENCE OF ALCOHOL OR DRUGS OR DRIVING WITH A BLOOD 

ALCOHOL CONCENTRATION OF 0.10 OR MORE; AND AMENDING SBt!!H8N 

SECTIONS 61-8-714 ANI) 61-8-722, MCA." 

WHEREAS, Officer Mark Cady, 29 years old, is a 3-year 

veteran of the Billings Police Department; and 

WHEREAS, Officer Cady is married and the father of two 

young children; and 

WHEREAS, in the early morning hours of September 19, 

1992, Officer Cady was seriously injured in a traffic 

accident while on duty; and 

WHEREAS, the traffic accident occurred while an 

intoxicated driver was fleeing the scene of a personal 

injury accident; and 

WHEREAS, Officer Cady's patrol car was hit at a high 

rate of speed by the fleeing driver; and 
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WHEREAS, the driver of the fleeing vehicle was 

intoxicated at the time of the accident and had a prior 

conviction for driving under the influence of alcohol or 

drugs; and 

WHEREAS, Officer Cady and his family have suffered 

terribly because of the actions of an irresponsible driver 

involved in an alcohol-related traffic offense; and 

WHEREAS, the community and the people of the state of 

Montana have been deprived of the loyal and continuous 

services of a dedicated public servant; and 

WHEREAS, driving under the influence of alcohol or drugs 

remains a serious problem in this state and current 

penalties often do not deter multiple violations of the DUI 

laws; and 

WHEREAS, in Montana during 1991, 92 victims died and 

2,000 individuals were injured in alcohol- or drug-related 

accidents; and 

WHEREAS, additional penalties for multiple offenders may 

deter multiple violations and prevent the kind of tragedy 

that Officer Cady and his family have suffered and may 

prevent other families from suffering in the same way. 

THEREFORE, the Legislature finds it fitting to enact the 

following legislation. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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Section 1. Section 61-8-714, MCA, is amended to read: 

"61-8-714. Penalty for driving under influence of 

alcohol or drugs. (1) Except as provided in subsections (7) 

and (8), a person convicted of a violation of 61-8-401 shall 

be punished by imprisonment in the county jail for not less 

than 24 consecutive hours or more than 60 days and shall be 

punished by a fine of not less than $100 or more than $500. 

The imprisonment sentence may not be suspended unless the 

judge finds that the imposition of the imprisonment sentence 

will pose a risk to the defendant's physical or mental 

well-being. 

(2) Except as provided in subsection (7), on a second 

conviction, he the person shall be punished by a fine of not 

less than $300 or more than $500 and by imprisonment for not 

less than 7 days, at least 48 hours of which must be served 

consecutively, or more than 6 months. Except as provided in 

subsection (7), 3 days of the imprisonment sentence may not 

be suspended unless the judge finds that the imposition of 

the imprisonment sentence will pose a risk to the 

defendant"s physical or mental well-being. 

( 3) 1!J_ Except as provided in subsection (7), on the 

third or subsequent conviction, he the person shall be 

punished by imprisonment for a term of not less than 30 

days, at least 48 hours of which must be served 

consecutively, or more than l year and by a fine of not less 
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than $500 or more than $1,000. Except as provided in 

subsection ( 7). notwithstanding any provision to the 

contrary providing for suspension of execution of a sentence 

imposed under this subsection, the imposition or execution 

of the first 10 days of the imprisonment sentence imposed 

for a third or subsequent offense that occurred within 5 

years of the first offense may not be deferred or suspended. 

(b) (i) On the third or subsequent conviction, the 

court, in addition to any other penalty imposed by law, 

shall order the motor vehicle owned and operated by the 

person at the time of the offense to be forfeited-as SEIZED 

AND SUBJECTED TO THE PROCEDURE provided under (sections-~ 

throttgh-9 SECTION 3]. 

(ii) A vehicle used by a person as a common carrier in 

the transaction of business as a common carrier is not 

subject to forfeiture unless it appears that the owner or 

other person in charge of the vehicle consented to or was 

privy to the violation. A vehicle may not be forfeited under 

this section for any act or omission established by the 

owner to have been committed or omitted by a person other 

than the owner while the vehicle was unlawfully in the 

possession of a person other than the owner in violation of 

the criminal laws of this state or the United States. 

(iii) Forfeiture of a vehicle encumbered by a security 

interest is subject to the secured person's interest if the 
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person did not know and could not have reasonably known of 

the unlawful possession, use, or o~~~r ~~ton which the 

forfeiture is sought. 

(4) In addition to the punishment 

section, regardless of disposition, 

provided in this 

the defendant shall 

complete an alcohol information course at an alcohol 

treatment program approved by the department of corrections 

and human services, which may, in the sentencing court's 

discretion and upon recommendation of a certified chemical 

dependency counselor, include alcohol or drug treatment, or 

both. On conviction of a second or subsequent offense under 

this section, in addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete an alcohol information course at an alcohol 

treatment program approved by the department of corrections 

and human services, which must include alcohol or drug 

treatment, or both. Each counselor providing education or 

treatment shall, at the commencement of the education or 

treatment, notify the court that the defendant has been 

enrolled in a course or treatment program. If the defendant 

fails to attend the course or the treatment program, the 

counselor shall notify the court of the failure. As long as 

the alcohol information course is approved as provided in 

this subsection and the treatment is provided by a certified 

chemical dependency counselor, the defendant may attend the 
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information course and treat111ent program of h:i::, the 

defendant's choice. The treatment provided to the defendant 

at a treatment program must be at a level appropriate to h:i::, 

the defendant's alcohol problem, as determined by the judge 

based upon the recommendation from the certified chemical 

dependency counselor. 

(5) For the purpose of determining the number of 

convictions under this section, •conviction" means a final 

conviction, as defined in 45-2-101, in this state, 

conviction for a violation of a similar statute in another 

state, or a forfeiture of bail or collateral deposited to 

secure the defendant's appearance in court in this state or 

another state, which forfeiture has not been vacated. An 

offender is considered to have been previously convicted for 

the purposes of sentencing if less than 5 years have elapsed 

between the commission of the present offense and a previous 

conviction. If there has been no additional conviction for 

an offense under this section for a period of 5 years after 

a prior conviction under this section, then all records and 

data relating to the prior conviction are confidential 

criminal justice information, as defined in 44-5-103, and 

public access to the information may only be obtained by 

district court order upon good cause shown. 

( 6) For the purpose of calculating subsequent 

convictions under this section, a conviction for a violation 
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of 61-8-406 also con~titutes a conviction for a violation of 

61-8-401. 

(7) The court may order that a term of imprisonment 

imposed under this section be served in another facility 

made available by the county and approved by the sentencing 

court. The defendant, if financially able, shall bear the 

expense of the imprisonment in the facility. The court may 

impose restrictions on the defendant's ability to leave the 

premises of the facility and require that the defendant 

follow the rules of that facility, The facility may be, but 

is not required to be, a cOD11unity-based prerelease center 

as provided for in 53-1-203. The prerelease center may 

accept or reject a defendant referred by the sentencing 

court. 

(8) Except for the initial 24 hours on a first offense 

or the initial 48 hours on a second or subsequent offense, 

the court may order that a term of imprisonment imposed 

under this section be served by imprisonment under home 

arrest as provided in Title 46, chapter 18, part 10.• 

NBW-SBl!'l'fllliT--6ectiot1 .2.--Se,ieure---end---fOt'feitu~e--o-r-­

•ehie¼e----net:iee----re¼eeseT-tlt-A--tor-•ehie¼e-attbjeet-to 

ferfeitttre-ttnder-6¼-8-~¼4t3ttbt-aey-be-11eired-for-forfe.¼t:12re 

by-a-¼ew-enforceaeftt-o££¼eer-on-p•eeesa7 -ine¼ttdie9-e-seiznre 

warrant7-issued-by-a-eourt-par■ttant-to-¼awT 

tit--ff-e-110t:or-•ehie¼e-¼11-aeired-for--forfeit:12re--12nder 
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this--seetion7-pend¼ng-£or£eitnre-and-fina¼-disposit¼on7-the 

se¼z¼ng--officer~s--emp¼oying--ageney--mey--do--one--of--the 

£<>¼¼owing~ 

t•t--remeve-the-motor-vehie¼e--to--a--storage--area--£er 

sa£e~eep¼ng) 

tbt--reme•e--t:he--mot:or-•ehie¼e-to-a-p¼aee-designat:ed-by 

the-conrt7-or 

fet--pro•ide-£or-another-eustodian--or--a9ency--to--take 

enst:&dy-ef-t:he--t:or-•ehie¼e-and-remo•e-it:-t:o-en-appropriat:e 

¼oeation-within-the-;urisdietion-0£-the-eourtT 

t3t--As--aoon--es--praetieab¼e-after-a-•ehieie-is-seieed 

£or-£or£eitare-under-this--seetion7 --the--seizing--o££ieer~s 

emp¼oying-ageney-sha¼¼-condnet-an-¼nventory-and-estimate-the 

¥al12e--of-the-•ehie¼eT-Within-i8-day11-of-11eirnre7-t:he-ageney 

aha¼¼-give-not¼ee-o£--the--eeizure--£or--£orEeitttPe--te--the 

reg¼stered--ewner--and--any--ho¼der--o~-a-perEeeted-seedr±ty 

intereet-¼n-the-aeized-vehie¼e• 

t•t--~he-not¼ee-reqttired-by-sabseetion-tit-mttst--eontain 

the-following~ 

t•t--e--de11eription--0£--the-•ehie¼e7-iftei12ding-the-year 

btti¼t-and-the-vehie¼e-i&ent¼fieation-ntu11ber~ 

tbt--t:he-...... e-o£-t:he-registered-owner7 

tet--t:he-date-end-net:12re-of-the-•ioietion--that:--¼11--t:he 

ba11¼11-e£-po11s¼b¼e-for£eit:ure7 

tdt--the--te¼ephone--number-end-address-where-add¼t:iene¼ 

-a- HB 157 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0157/04 

iftformatioft-may-be-ebtaifted~-aftd 

tet--a--atatemeftt--that--the--yehie¼e--is---sabjeet---to 

forfeitareT 

NBW-SBe~r8NT--Section-9.-€0llllllefteetneftt--of--twoeeed±ft~ST-­

t¼t--fn-the-ewent-e£-a-seizttre-tor-torteitttre-ander-tsection 

i➔7-the-seizing-a9eney-sha¼i-send--to--the--eity--or--eettnty 

attorney--a-written-reqnest-ter-torteitttre-w¼thin-i9-days-et 

the-seizare.-~he-reqttest-mnst-ine¼nde-a-stateaent--et--taets 

and--e¼rettastanees--et--the--seiznre--inc¼ading-the-names-ot 

witnesses-then-known7-the-a~aised-or--estimated--wa¼tte--ot 

the--meter-vehie¼e7-and-a-smnmary-0£-the-faets-re¼ied-en-tor 

forfeiture• 

tit--~he-e±ty-or-eottftty-attorftey-aha¼¼-determine-whether 

it--is--probab¼e--that--the--■etor--vehieie--is--sabject--to 

torfeitare--and7--if--so7 --may--eaase--the---initiation---of 

ttneontested--or--;adieia¼--proeeedings--against-the-owner-or 

e¼aiaant-of-the-motor-•ehie¼eT-¼£-on-inqttiry-and-examination 

the-attorney-determiftes-that-the-proeeedings-probably-eannot 

be--sasta¼ne4--or--that--;netiee--doee---not---require---the 

instittttion--of--forfeitnre--proceedings7 -the-attorney-sfta¼¼ 

ftOtify-the-seizing--ageney--and--±111111ed±ately--aathor±ze--the 

re¼ease--ef--the-seizare-£or-£or£eitare-on-the-moter-vehie¼e 

or-on-any-speeified-interest-in-itT 

t~t--rf-the-eity-or-eoaftty-attorney--rai¼s--to--iftit±ate 

£orfeitare--proeeedings-against-tfte-ewner-or-e¼ai■ant-o£-the 
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meter-yehie¼e-seized-£or-£or£eiture-b7-¼ssttin9-a--notiee--0£ 

pending--£or£eitnre--within-i5-da7s-a£ter-seizttreT-the-motor 

vehie¼e-aast-be-re¼eased-£rom-its-seizttre-fer-forfeitttre--on 

the-reqaest-of-an-owner-or-e¼a¼aantT 

NBW-SBe~teNT--Section--4.-Pet¼t¼Oft------te-----¼nat¼tttte-­

forfeitare-proeeedings----smmons----ser¥ieeT--~he--eity--er 

county-attorney-sha¼¼7-rithin-i5-days-o£-tfte-se½znre7 -£i¼e-a 

pet¼tion--to-inst¼ettte-forfeitare-proeeedings-with-the-c¼erk 

of-the-distriet-eoart-0£-the-eoanty--in--whieh--the--seizare 

oeears.--~he--e¼erk--sha¼¼-issae-a-salllJllefts-at-the-re~uest-ef 

the--petitioning--pert7T--~he--petitioner--aha¼¼--eattse--the 

stulUllons-to-be-served-npon-a¼¼-owners--or--e¼ai11111nts--0£--the 

motor-yehie¼e-by-one-or-the-follow±ng-methodaT 

t¼t--npon--an--owner--or-c¼aimant-whose-name-and-address 

are-kftewft7-by-personal-ser•±ee-of-a-eopy-of-the-petitioft-aftd 

smnmons-as-~ro•ided-ift-the-Montana-Ra¼es-o!-e¼vil-Proeedttre, 

or 

t~t--apen-an-owner-or-e¼aimant-whose-address-is--unknown 

bat--who--ia--be¼ieved--to--have--an--interest--in-the-motor 

vehic¼e7-by-pnb¼ieation-0£-the-sammons-in--one--issue--0E--a 

newepaper--oE--genera¼--circtt¼ation--in-the-eounty-wftere-the 

seizare-ocearred-or7-if--there--is--no--sach--newspaper7--by 

pablieat±oft---±n---one--±ssae--of--a--ftewspaper--of--genera¼ 

cirea¼ation-in-an-ad;oining-eoanty-and-b7-mai¼ing-a-eopy--0£ 

the--petition--and-saftUl\ons-to-the-most-reeent-address-0£-the 

-10- HB 157 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0157/04 

owner-or-e¼a¼11ant7-iE-any7--shown--in--the--records--0£--the 

depart-nt-of-jastieeT 

NBW-SBe'f¼eN.-- Sectioa ■ 5.:--An11we~------to-----ai".t:ega-t±ons-­

eencerning-ttse-0£-metor-¥ehie¼e.--within-i8--days--after--the 

ser¥ice--ef--the--petition-and-snmmons-or-pttb¼ication-of-the 

Sttffllllons7-as-pro¥¼ded-in-tseetion-4i7-the-owner--or--e¼aimant 

ot--tne--seized--motor--vehic¼e--sha¼¼-fi¼e-an-answer-to-the 

a¼¼egations--eoneerning--the--nse--ot--the---metor---vehie¼e 

deseribed-in-the-petitionT--Pai¼nre-to-answer-within-i6-days 

bars--the--owner-or-e¼ailllt.llnt-trom-presenting-evidenee-at-any 

anbsegnent---e•identiary---hearinq---ttn¼eas----eKtraerdinary 

eire\tlllstanees-eziatT 

NBW-see!'¼8N-:--·~Sectioa ■ 6:--Presumption---------procedu-re-­

fo¼¼owing--answer--or--expiration-of-ti•e-for-anaweringT-t¼t 

'fhere-ie-a-rebattab¼e--pres...,ption--ef--forfeitare--fer--a¼i 

moter--wehieiee--ordered--to--be--ferfeited--ander-6¼-8-i¼t, 

exeept-motor-•ehie¼es-exempted-ttftder-6¼-8-i¼4t3ttbttiitT 

tit--ff-an-answer-to-the-petition-is-net-fi¼ed-within-iB 

daya-after-the--aerviee--0£--the--pet¼tion--and--anamena--or 

pab¼ieatien--of--the--s-ns7--the--eoart-apon-■otion-aha¼¼ 

order-the-aetor-wehie¼e-forfeited-to-the-eity-or-eeantyT 

t3t--ff--an--answer--i■--f¼ied--within--iB---days7---the 

ferfeitare--proeeedings--mast--be--set-for-hearing-withoat-a 

jary-ne-e-ner-than-68--days--after--the--anewer--is--f¼¼edT 

Netiee--of--the-hearing-mast-be-gi•en-in-the-aanner-prowided 
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for-serviee-ef-the-petitien-and-attmmenST 

NBW-SBe~f8NT- -Seetian ~~-~eof-required---pe,e■itted-at-­

hear¼ngT-¼n-order-to-rebnt-the-presttmption-o£-£or£eitnre~ 

t¼t--an-ewner-0£-a--seized--motor--veh¼e¼e--who--has--an 

answer--on--fi¼e--sha¼¼-prove-that-the-motor-vehicie-was-not 

nsed-in-a-third-or-sabaeqttent-violation-0£-6¼-8-48¼; 

t~t--an-owner-who-has-an-anawer-on-fi¼e-sha¼¼-prove-that 

the-wehie¼e-is-exempt-ander-6¼-8-i¼4t3ttbttiit~-or 

t3t--a-e¼aimant-o£-a--aeettrity--interest--in--the--motor 

vehie¼e--whe--has--an--anawer--en--£i¼e-sha¼¼-prove-that-the 

e¼ai-ntis-seearity-interest--is--bena--fide--and--perfeeted 

ttnder-6¼-3-¼83T 

8~-&iaposition--of--lllO'l:O"l'-Yehie¼e-­

fo¼¼-iftg-heariftgT-f¼t-ff-the-eoart--finds--that--the--metor 

veftte¼e--wae-no~-operated-¼n-a-th¼rd-or-a~bsequene-v¼e¼at¼on 

of-6¼-8-t&i-or-that--the--motor--•ehie¼e--waa--e•e■pt--ander 

6¼-8-ii4t3ttbttiit7---it---sha¼i--order--the--motor--•ehieie 

re¼eaaed-to-the-owner-oE--reeord--as--oE--the--date--0£--tfte 

ae¼attreT 

tit--~he-parpoae-of-taeetions-i-throagh-9t-ia-to-ferfeit 

on¼y--the--ri9ht7--tit¼e7--er--intereet-of-the-owner~-~f-the 

eoart-find■-that-the-motor-wehieie-was-being-operated--in--a 

third--or--eabaeqaent--•io¼ation-of-6i-B-4Bi7 -that-the-motor 

weh¼e¼e-waa-aaed-w¼th-the-knew¼edge-or-eonsent-o~-the-ewner7 

and-that-proper-pr-f--of--a--e¼aim--waa--presented--at--the 
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en£oreemeftt-T 

SECTION 2. SECTION 61-8-722, MCA, IS AJIENDED TO READ: 

•61-8-722. Penalty for driving with eJ<ceaaive alcohol 

concentration. (l) Except as provided in subsection (7), a 

person convicted of a violation of 61-8-406 shall be 

punished by imprisonment for not more than 10 days and shall 

be punished by a fine of not less than $100 or more than 

$500. 

(2) Except as provided in subsection (7), on a second 

conviction of a violation of 61-8-406, he shall be punished 

by imprisonment for not less than 48 consecutive hours or 

more than 30 days and by a fine of not less than $300 or 

more than $500. 

(3) l!..l. Except as provided in subsection (7), on a 

third or subsequent conviction of a violation of 61-8-406, 

he shall be punished by imprisonment for not less than 48 

consecutive hours or more than 6 months and by a fine of not 

less than $500 or 110re than $1,000. 

(bl (ii On the third or subsequent conviction, the 

court, in addition to any other penalty imposed by law, 

shall order the 110tor vehicle owned and operated by the 

person at the ti- of the offense to be £nr£e¼~ed-ns SEIZED 

AND SUBJECTED TO THE PROCEDURE provided under (section 3). 

(ii) A vehicle used by a person as a coaaon carrier in 

the transactiol!_ of busin~ss as a c011110n carrier is not 
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subject to forfeiture unless it appears that th! owner or 

other person in charge of the vehicle consented to or was 

privy to the violation. A vehicle may not be forfeited under 

this section for any act or omission established by the 

owner to have been committed or omitted by a person other 

than the owner while the vehicle was unlawfully in the 

possession of a person other than the owner in violation of 

t~e criminal laws of this state or the United States. 

(iii) Forfeiture of a vehicle encumbered by a security 

interest is subject to the secured person's interest if the 

person did not know and could not have reasonably known of 

the unlawful possession, use, or other act on which the 

forfeiture is sought. 

(4) The provisions of 61-5-205(2), 61-5-208(2), and 

61-ll-203(2)(d), relating to revocation and suspension of 

driver's licenses, apply to any conviction under 61-8-406. 

(5) In addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

coaplete an alcohol information course at an alcohol 

treatment program approved by the department of corrections 

and human services, which may include alcohol or drug 

treat■ent, or both~ if considered necessary by the counselor 

conducting the program. Each counselor providing education 

or treat■ent shall, at the commencement of the education or 

treatment, notify the court that the defendant has been 
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enrolled in a course or treatment program. If the defendant 

fails to attend the course or the treatment program, the 

counselor shall notify the court of the failure. 

(6) For the purpose of determining the number of 

convictions under this section, "conviction• means a final 

conviction, as defined in 45-2-101, in this state or a 

similar statute in another state or a forfeiture of bail or 

collateral deposited to secure the defendant's appearance in 

court in this state or another state, which forfeiture has 

not been vacated. An offender is considered to have been 

previously convicted for the purposes of sentencing if less 

than 5 years have elapsed between the commission of the 

present offense and a previous conviction. If there has been 

no additional conviction for an offense under this section 

for a period of 5 years after a prior conviction under this 

section, then the prior offense must be expunged from the 

defendant's record. 

(7) The court may order that a term of imprisonment 

imposed under this section be served in another facility 

made available by the county and approved by the sentencing 

court. The defendant, if financially able, shall bear the 

expense of the imprisonment in the facility. The court may 

impose restrictions on the defendant's ability to leave the 

premises of the facility and require that the defendant 

follow the rules of that facility. The facility may be, but 
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is not required to be, a COIIIIUnity-based prerelease center 

as provided for in 53-1-203. The prerelease center may 

accept or reject a defendant referred by the sentencing 

court. 

(8) El<cept for the initial 24 hours on a first offense 

or the initial 48 hours on a second or subsequent offense, 

the court may order that a term of imprisonment imposed 

under this section be served by imprisonment under home 

arrest as provided in Title 46, chapter 18, part 10." 

NEW SECTION. SECTION 3. FORFEITURE PROCEDURE. ( 1 ) A 

MOTOR VEHICLE FORFEITED UNDER 61-8-714 OR 61-8-722 MUST BE 

SEIZED BY THE eeYN'l'¥-SHBR~PP ARRESTING AGENCY WITHIN 10 DAYS 

AFTER THE CONVICTION AND DISPOSED OF AS PROVIDED IN TITLE 

44, CHAPTER 12, PART 2. EXCEPT AS PROVIDED IN THIS SECTION, 

THE PROVISIONS OF TITLE 44, CHAPTER 12, PART 2, APPLY TO THE 

EXTENT APPLICABLE. 

(2) FORFEITURE PROCEEDINGS UNDER 44-12-201(1) MUST BE 

INSTITUTED BY THE eeHll'l'¥-SHBR~PP ARRESTING AGENCY WITHIN 20 

DAYS AFTER THE SEIZURE OF THE MOTOR VEHICLE. 

(3) FOR PURPOSES OF 44-12-203 AND 44-12-204, THERE IS A 

REBUTTABLE PRESUMPTION OF FORFEITURE. THE OWNER OF THE MOTOR 

VEHICLE MAY REBUT THE PRESUMPTION BY PROVING A DEFENSE UNDER 

61-8-714(3)(8)(11) OR 61-B-722(3)(8)(11) OR BY PROVING THAT 

THE OWNER WAS NOT CONVICTED OF A THIRD OR SUBSEQUENT OFFENSE 

UNDER 6l-8-4Ql OR 6!-8-406. IT IS NOT A DEFENSE THAT THE 
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CONVICTED PERSON OWNS THE IIO'l'OR VEHICLE JOINTLY WITH ANOTHER 

PER~ 

( 4 I (Al FOR PURPOSES OF 44-12-206, T~ Pj!O<;EEDS OF THE 

4 SALE OF THE MOTOR VEHICLE MUST BE DISTRIBUTED FIRST TO THE 

5 HOLDERS OF SECURITY INTERESTS WHO HAVE PRESENTED PROPER 

6 PROOF OF THEIR CLAIMS, UP TO THE AMOUNT OF THE INTERESTS OR 

7 THE AMOUNT RECEIVED FROM THE SALE, WHICHEVER IS LESS, ANB 

8 NBHT--'1'8--~HB--SHBR£PP--£N--~HB--AM8!!N~---~HH-ees~S-8P-~HB 

9 PEIRPB£~11RH-PR8eBB8£N8S7 AND THE REMAINDER TO THE BBPAR~MBN~ 

10 8P---E!8RRl!E!'J.'ff111S---M&----IIBMAM---BBRY£eBS--'l8--PHNB--AbeeHeb 

11 ¼Nl'8RMM'¼8ll-ee8RSBB-AN9--'!1UIA~MBH'l'-PR88RM4S--RBPIIRRBB--'l'e--¼N 

12 6¼-B-i¼4-AMB-6¼-8-iii GENERAL FUND OF THE ARRESTING AGENCY. 

13 (B) A BOLDER OF A SECURITY INTEREST MAY PETITION THE 

14 SENTENCING COURT FOR TRANSFER OF TITLE TO THE MOTOR VEHICLE 

15 TO THE HOLDER OF THE SECURITY INTEREST IF THE SECURED 

16 INTEREST IS EQOAL '1'Q OR G~EA'!'ER THAN THE ESTIMATED VALUE OF 

17 THE MOTOR VEHICLE. 

18 (5) ACTIONS THE COURT MAY TAKE UNDER 44-12-205(3) TO 

19 PROTECT THE RIGHTS OP INNOCENT PERSONS INCLUDE RETURN OF THE 

20 MOTOR VEHICLE WITHOUT A SALE TO AN OWNER WHO IS UNABLE TO 

21 PRESENT AN ADEQOATE DEFENSE UNDER TSIS SECTION BUT IS FOUND 

2 2 BY THE COi.JR',!' 'IQ BE WITRQU'l'_ PlWLT. 

23 NEW SEC'.l'_ION----' Section 4. COdification instruction. 

24 [Sections-i-throagh-9i-are SECTION 3) IS intended to be 

25 codified as an integral part of Title 61, chapter 8, part 4, 
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and the provisions of Title 61, chapter 8, part 4, apply to 

(sections-i-throagh-9 SECTION 3). 

-End-
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