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Hoose

BILL No. /S 7
INTRODUCED BY ' S
A BILL FOR AN ACT ENTITLED: “AN ACT REVISING THE PENALTIES
FOR DRIVING UNDER THE INFLUENCE OF ALCOHOL OR DRUGS;
AUTHORIZING SEIZURE AND FORFEITURE OF MOTOR VEHICLES FOR
THIRD OR SUBSEQUENT VIOLATIONS OF DRIVING UNDER  THE
INFLUENCE OF . ALCOHOL OR DRUGS; AND AMENDING SECTION
61-8-714, MCA."

WHEREAS, Officer Mark Cady, 29 years old, is a 3-year
veteran of the Billings Police Department; and

WHEREAS, Officer Cady is married and the father of two
young children; and

WHEREAS, in the early morning hours of September 19,
1992, Officer Cady was seriously injured in a traffic
accident while on duty; and

WHEREAS, the traffic accident occurred while an
intoxicated driver was fleeing the scene of a personal
injury accident; and

WHEREAS, Officer Cady's patrol car was hit at a high
rate of speed by the fleeing driver; and

WHEREAS, the driver of the fleeing vehicle was
intoxigated at the time of the accident and had a prior

conviction for driving under the influence of alcohol or
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drugs; and )

WHEREAS, Officer Cady and his family have suffered
terribly because of the actions of an irresponsible driver
involved in an alcohol-related traffic offense; and

WHEREAS, the community and the people of the state of
Montana have been deprived of the loyal and continuous
services of a dedicated public servant; and

WHEREAS, driving under the influence of alcohol or drugs
remains a serious problem in this state and current
penalties often do not deter multiple violations of the DUI
laws; and

WHEREAS, in Montana during 1991, 92 victims died and
2,000 individuals‘ were injured in alcohol- or drug-related
accidents; and v

WHEREAS, additional penalties for multiple offenders may
deter multiple violations and prevent the kind of tragedy
that Officer Cady and his family have suffered and may
prevent other families from suffering in the same way.

THEREFQORE, the Legislature finds it fitting to enact the

following legislation.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 61-8-714, MCA, is amended to read:

"61-8-714. Penalty for driving under influence of

alcohol or drugs. (1) Except as provided in subsections (7)
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and (B), a person convicted of a violation of 61-8-401 shall
be punished by imprisonment in the county jail for not less
than 24 consecutive hours or more than 60 days and shall be
punished by a fine of not less than $100 or more than $500.
The imprisonment sentence may not be suspended unless the
judge finds that the imposition of the imprisonment sentence
will pose a risk to the defendant's physical or mental
well-being.

{2) Except as provided in subsection (7), on a second
conviction, he the person shall be punished by a fine of not
less than $300 or more than $500 and by impriscnment for not
less than 7 days, at least 48 hours of which must be served
consecutively, or more than 6 months. Except as provided in
subsection (7), 3 days of the imprisonment sentence may not
be suspended unless the judge finds that the imposition of
the imprisonment sentence will pose a risk to the
defendant's physical or mental well-being.

{3) [ta) Except as provided in subsection (7), on the
third or subsequent conviction, he the person shall be
punished by imprisonment for a term of not less than 30
days, at 1least 48 hours of which must © be served
consecutively, or more than 1 year and by a fine of not less
than §500 or more than §1,000. Except as provided in
subsection (7), notwithstanding any provision to the

contrary providing for suspension of execution of a sentence
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imposed under this subsection, the imposition or execution
of the first 10 days of the impriscnment sentence imposed
for a third or subsequent offense that occurred within 5
vears of the first offense may not be deferred or suspended.

{b) (i) On the third or subsequenk conviction, the

court, in addition tg any other penalty imposed by law,

shall order the motor vehicle owned and operated by the

person at the time of the offense to be forfeited as

provided under [sections 2 through 9].

(ii) A vehicle used by a person as a common carrier in

the transaction of business as a common carrier is not

subject to forfeiture unliess it appears that the owner or

other persen  in_ charge of the vehicle consented to or was

privy to the violation. A vehicle may not be forfeited under

this section for any act or omigsjon established by the

owner to have been committed or omitted by a person other

than the owner while the vehicle was unlawfully in the

possession of a person other than the owner in violation of

the ¢riminal laws of this state or the United States.

(iii) Forfeiture of a vehicle encumbered by a security

interest is subject to the secured person's interest if the

person did net know and could not have reasonably known of

the unlawful possession, use, or other act on which the

forfeiture is sought.

(4) In addition to the punishment provided in this

_4_.
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section, regardless of disposition, the defendant shall
complete an alcohol information ccurse at an alcohol
treatment program approved by the department of corrections
and human services, which may, in the sentencing court's
discretion and upon recommendation of a certified chemical
dependency counselor, include alcohol or drug treatment, or
both. On conviction of a second or subsequent offense under
this section, in addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol infermation course at an  aleohol
treatment program approved by the department of corrections
and human services, which must include alcohol or drug
treatment, or both. Each counselor providing education or
treatment shall, at the commencement of the education or
treatment, notify the court that the defendant has been
enrolled in a course or treatment program. If the defendant
fails to attend the course or the treatment program, the
counselor shall notify the court of the failure. As long as
the alcohol information course is approved as provided in
this subsection and the treatment is provided by a certified
chemical dependency counselor, the defendant may attend the
information course and treatment program of his the
defendant's choice. The treatment provided to the defendant
at a treatment program must be at a level appropriate to his

the defendant's alcohol problem, as determined by the judge
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based upon the recommendation from the certified chemical
dependency counselor.

(5} For the purpose of determining the number of
convictions under this section, "conviction" means a final
conviction, as defined in 45-2-101, in this state,
conviction for a vioclation of a similar statute in another
state, or a forfeiture of bail or collateral deposited to
secure the defendant's appearance in court in this state or
another state, which forfeiture has not been vacated. An
offender is considered to have been previously convicted for
the purposes of sentencing if less than 5 years have elapsed
between the commission of the present offense and a previous
conviction. If there has been no additional conviction for
an offense under this section for a period of 5 years after
a prior convicticn under this section, then ail records and
data relating to the prior conviction are confidential
criminal justice information, as defined in 44-5-103, and
public access to the information may only be obtained by
district court order upon good cause shown.

{6) For the pur pose of calculating subsequent
convictions under this section, a conviction for a violation
of 61-8-406 also constitutes a conviction for a violation of
61-8-401.

(7) The court may order that a term of imprisonment

imposed wunder this section be served in another facility

_6_
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made available by the county and approved by the sentencing
court. The defendant, if financially able, shall bear the
expense of the imprisonment in the facility. The court may
impose restrictions on the defendant's ability to leave the
premises of the facility and require that the defendant
follow the rules of that facility. The facility may be, but
is not required to be, a community-based prerelease center
as provided for in 53-1-203. The prerelease center may

cept or reject a defendant referred by the sentencing
court.

{(8) Except for the initial 24 hours on a first offense
or the initial 48 hours on a second or subsequent offense,
the court may order that a term of imprisonment imposed
under this section be served by imprisonment under home

arrest as provided in Title 46, chapter 18, part 10."

NEW SECTION. Section 2. Seizure and forfeiture of
vehicle —- notice —— release. (1) A motor vehicle subject to
forfeiture under 61-8-714(3)(b) may be seized for forfeiture
by a law enforcement officer on process, including a seizure
warrant, issued by a court pursuant to law.

(2y If a motor vehicle is seized for forfeiture under
this section, pending forfeiture and final disposition, the
seizing officer's employing agency may do one of the
following:

(a) remove the motor vehicle to a storage area for
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safekeeping;

(b} remove the motor vehicle to a place designated by
the court; or

{c) provide for another custodian or agency to take
custody of the motor vehicle and remove it to an appropriate
location within the jurisdiction of the court.

(3) As soon as practicable after a vehicle is seized
for forfeiture under this section, the seizing officer’'s
employing agency shall conduct an inventory and estimate the
value of the vehicle. Within 20 days of seizure, the agency
shall 'give notice of the seizure for forfeiture to the
registered owner and any holder of a perfected security
interest in the seized vehicle.

{4) The notice required by subsection (2) must contain
the following:

fa) a description of the vehicle, including the year
built and the vehicle identification number;

{b) the name of the registered owner;

{c} the date and nature of the violation that 1is the
basis of possible forfeiture;

{@) the telephone number and address where additional
information may be obtained; and

(e} a statement that the wvehicle 1is subject to

forfeiture,

NEW SECTION., Section 3. commencement of proceedings.

~B-
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(1) In the event of a seizure for forfeiture under {section
2], the seizing agency shall send to the <city or county
attorney a written request for forfeiture within 20 days of
the seizure. The request must include a statement of facts
and circumstances of the seizure including the names of
witnesses then-known, the appraised or estimated value of
the motor vehicle, and a summary of the facts relied on for
forfeiture.

{2) The city or county attorney shall determine whether
it is probable that the motor vehicle is subject to
forfeiture and, if so, may cause the initiation of
uncontested or judicial proceedings against the owner or
claimant of the motor vehicle. If on inguiry and examination
the attorney determines that the proceedings probably cannot
be sustained or that Jjustice does not require the
institution of forfeiture proceedings, the attorney shall
notify the seizing agency and immediately authorize the
release of the seizure for forfeiture on the motor vehicle
or on any specified interest in it.

(3) 1If the city or county attorney £fails to initiate
forfeiture proceedings against the owner or claimant of the
motor vehicle seized for forfeiture by issuing a notice of
pending forfeiture within 75 days after seizure, the motor
vehicle must be released from its seizure for forfeiture on

the request of an owner or claimant.

_9_
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HEW SECTION. Section 4. Ppetition to inatitute
forfeiture proceedings —- summona —— gervice. The city or

county attorney shall, within 79 days of the seizure, file a
petition to institute forfeiture proceedings with the clerk
of the district court of the county in which the seizure
occurs. The c¢lerk shall issue a summons at the request of
the petitioning party. The petitioner shall cause the
summons to be served upon all owners or claimants of the
motor vehicle by one of the following methods:

(1) upon an owner or claimant whose name and address
are known, by perscnal service of a copy of the petition and
summons as provided in the Montana Rules of Civil Procedure;
or

{2) upon an owner or claimant whose address is unknown
but who 1is believed to have an interest in the motor
vehicle, by publication of the summons in one 1issue of a
newspaper of general circulation in the county where the
seizure occurred or, if there is no such . newspaper, by
publication in one issue of a newspaper of general
circulation in an adjoining county and by mailing a copy of
the petition and summons to the most recent address of the
owner or c¢laimant, if any, shown in the records of the

department of justice,
NEW SECTION. Section 5. Answer to allegations

concerning use of moter vehicle. Within 20 days after the

-10-



® =N oow;m

10
11
12
13
14
i5
16
17
18
15
20
21
22

23

24

25

LC 0279701

service of the petiticon and summons or publication of the
summons, as provided in [section 4], the owner or <claimant
of the seized motor wvehicle shall file an answer to the
allegations concerning the use of the motor vehicle

described in the petition. Pailure to answer within 20 days

bars the owner or claimant from presenting evidence at any

subsequent evidentiary hearing unless extracrdinary
circumstances exist.
NEW SECTION. Section 6. Presumption - procedure

following answer or expiration of time for answering. (1)
There is a rebuttable presumption of forfeiture for all
motor vehicles ordered to be forfeited under 61-8-714,
except motor vehicles exempted under 61-8-714(3)(b){ii).

(2) If an answer to the petition is not filed within 20
days after the service of the petition and summons or
publication of the summons, the court upon motion shall
order the motor véhicle forfeited to the city or county.

(3) If an answer is filed within 20 days, the
forfeiture proceedings must be set for hearing without a
jury no sooner than 60 days after the answer 1is filed.
Notice of the hearing must be given in the manner provided

for service of the petition and summons.

NEW SECTION. Section 7. Proof required or permitted at
hearing. In order to rebut the presumption of forfeiture:

{1y an owner of a seized motoer vehicle who has an
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answer on file shall prove that the motor vehicle was not
used in a third or subsequent violation of 61-8-401;

(2) an owner who has an answer on file shall prove that
the vehicle is exempt under 61-B-714(3)(b)(ii); or

{3) a claimant of a security interest in the motor
vehicle who has an answer on file shall prove that the

claimant's security interest is bona Ffide and perfected

under 61-3-103.

NEW SECTION. Section B. pisposition of motor vehicle
following hearing. (1) If the court finds that the motor
vehicle was not operated in a third or subsequent violation
of 61-8-401 or that the motor vehicle was exempt under
£1-8-714(3){b}(ii), it shall order the motor wvehicle
released to the owner of record as of the date of the
Seizure.

{2) The purpose of [sections 2 through 9] is to forfeit
only the right, title, or -interest of the owner. IFf the
court finds that the motor vehicle was being operated in a
third or subsequent violation of 61-8-401, that the motor
vehicle was used with the knowledge or consent of the owner,
and that proper proof of a claim was presented at the
hearing by the holder of a security interest, the court
shall order the motor vehicle released to the holder of the
security interest if the amount due the holder is egual to

or in excess of the value of the motor wvehicle as of the

-12-
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date of seizure. If the amount due the holder of the
security interest is less than the wvalue of the motor
vehicle, the motor vehicle, if it is sold, must be sold at
public auction by the law enforcement agency that seized the
motor vehicle in the same manner provided by law for the
sale of property under execution or the law enforcement

agency may return the motor vehicle to the holder of the

Vsecurity interest without proceeding with an auction. The

motor vehicle may not be sold to an officer or employee of
the law enforcement agency that seized the motor vehicle or
to a person related to an officer or employee by blood or
marriage.

{3) In making a disposition of a motor vehicle under
{sections 2 through 9}, the court may take any action to

protect the rights of innocent persons.

NEW SECTION. Section 9. Disposition of proceeds of
sale. (1) Whenever a motor vehicle is seized, forfeited, and
s0ld under the provisions of [sections 2 through 9], the net
proceeds of the sale must be distributed as follows:

{a) to the holders of security interests who have
presented proper proof of their claims, if any, up to the
amount of their interests in the motor vehicle; and

(b) the remainder, if any, to the county treasurer of
the county in which the motor vehicle was seized, who shall

establish and maintain a motor vehicle Fforfeiture account
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and deposit the remainder into the account, except as
provided in subsection (l)(e);

(c) if the motor wvehicle was seized within the
corporate 1limits of a city or town by a law enforcement
agency of that city or town, the remainder, if any, to the
city or town treasurer, who shall establish and maintain a
motor vehicle forfeiture account and deposit the remainder
into the account, except as provided in subsection (l)(e);

{d) if the motor vehiéle was seized by an employee of
the state, the remainder, if any, to an account in the state
special revenue fund to the c¢redit of the .department of
justice, except as provided in subsection (1l)(e)}; or

(e) if the motor vehicle was seized as a result of the
efforts of more than one law enforcement agency, the
remainder, if any, to the accounts reqguired by this
subsection (1), pro rata in the proportions represented by
the agencies' expenses of investigation.

(2) Money received under subsection (1) and deposited
in a county, city, or town motor vehicle forfeiture account
must in each fiscal year be appropriated to and may be
expended by the applicable agency for purposes of law

enforcement .

NEW SECTION. Section 10. codification instruction.
[Sections 2 through 9] are intended to be codified as an

integral part of Title 61, chapter 8, part 4, and the
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provisions of Title 61, chapter B8, part 4, apply to
Isections 2 through 9}.

-End-
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STATE OF MONTANA - FISCAL NOTE
_ Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB01S57, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION: An act revising the penalties for driving under the influence of alcohol or drugs
(DUI) ; authorizing seizure and forfeiture of motor vehicles for third or subsequent violations of driving under the
influence of alcohol or drugs.

ASSUMPTIONS :

1. There is an average of 7,600 DUI convictions in the state annually.

2. 7.5% of thepe convictions are third or subsequent DUI convictions of persons who drive his or her own vehicle (7600 x
7.5%) which would result in 570 vehicles configcated each year.

3. 10% of the vehicles confiscated would be "junk" vehicles, vehicles contested in court and returned, and lien-holder
acquisitions for debts with no residual value. This assumption reduces the number of confiscated vehicles to 30% of the
total in agsumption 2 (570 x .90) to 513 annually. This estimate is then rounded to 500.

4. The average net sale proceeds of vehicles confiscated, after estimating the expenses of towing, storing, lien clearance
and sale, will be %500 per vehicle. The estimated average would generate 3$250,000 in revenue annually (500 x $500) .

5. Distribution of convictions and net sale proceeds by agency would be 46% police, 23% county sheriffsg, 26% Montana
Highway Patrol, 2% Bureau of Indian Affairs (BIA) Police, and 3% other agencies including the Department of Figh,
Wildlife and Parks, et al. .

6. The revenue estimate is based upon estimated net sale proceeds. Estimates of increased expenditures necessary to seize
and dispose of the vehicles by agency are not subject to reasonable determination.

7. Sale proceeds credited to the Highway Patrol, Dept. of Justice, will be deposited in a new state gpecial revenue

account.
FISCAL IMPACT:
Revenue : FY ‘94 FY ’'95
Current Law Proposed Law Difference Current Law Propose 4 Difference
City/town vehicle forfeiture accounts 0 $115, 000 $115,000 0 115, 000 115,000
County vehicle forfeiture accounts 0 57,500 57,500 0 57,500 57,500
Highway Patrol state special rev {02) 0 65,0040 65,000 0 65,000 65,000
Federal Bureau of Indian Affairs Q 5,000 5,000 0 5,000 5,000
Other state agencies state special (02) _0 7.500 _7.500 0 7.500 7.500
Total 0 $250,000 $250,000 0 $250,000 $250.000
Net impact state special revenue 72,500 72,500
EFFE N CO OR OTHER REVE OR EXPENDI : Increased annual revenue of approximately $172,500 for local law

enforcement agencies as shown in the table above.

@a,u«:zQ cﬁw [-19-93 ik ﬁf'; zg/"’ /~/9-93%

DAVID LEWIS, BUDGET DIRECTOR DATE . PRIMARY SPONSOR DATE
Office of Budget and Program Planning '

Fiscal Note for HB(0157, as introduced.

MR 157




53rd Legislature

HB 0157/02

APPROVED BY COMMITTEE
ON JUDICIARY

HOUSE BILL NO, 157
INTRODUCED BY VOGEL, TOWE, CLARK,

J. JOHNSON, YELLOWTAIL

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PENALTIES
FOR DRIVING UNDER THE INFLUENCE OF ALCOHOL OR DRUGS AND FOR

DRIVING WITH A BLOOD ALCOHOL CONCENTRATION OF 0.10 OR MORE;

AUTHORIZING SEIZURE AND FORFEITURE OF MOTOR VEHICLES FOR
THIRD OR SUBSEQUENT VIOLATIONS OF DRIVING UNDER THE

INFLUENCE OF ALCOHOL OR DRUGS O©OR DRIVING WITH A BLOOD

ALCOHOL CONCENTRATION OF 0.10 OR MORE; AND AMENDING SBEETION

SECTIONS 61-8-714 AND 61-8-722, MCA."

WHEREAS, Officer Mark Cady, 29 years old, is a 3-year
veteran of the Billings Pclice Department; and

WHEREAS, Officer Cady is married and the father of two
young children; and

WHEREAS, in the early morning hours of September 19,
1992, Officer Cady was seriously injured in a traffic
accident while on duty; and

WHEREAS, the traffic accident occurred while an
intoxicated driver wags fleeing the scene of a personal

injury accident; and

WHEREAS, Officer Cady's patrol car was hit at a high
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rate of speed by the fleeing driver; and
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WHEREAS, the driver of the fleeing vehicle was
intoxicated at the time af the accident and had a prior
conviction for driving under the influence of alechal or
drugs; and

WHEREAS, Officer Cady and his family have suffered
terribly because of the actions of an irresponsible driver
involved in an alcohol-related traffic offense; and

WHEREAS, the community and the people of the state of
Montana have been deprived of the loyal and continucus
services of a dedicated public servant; and

WHEREAS, driving under the influence of alcohol or drugs
remaina a serious problem in this atate and current
Penalties often do not deter multiple violations of the DUI
laws; and

WHEREAS, in Montana during 1991, 92 victims died and
2,000 individuals were injured in alcohol- or drug-related
accidents; and

WHEREAS, additional penalties for multiple offenders may
deter multiple violations and prevent the kind of tragedy
that Cfficer Cady and his family have suffered and may
prevent other families from suffering in the same way.

THEREFORE, the Legislature finds it fitting to enact the

following legialation.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA ;

-2~ HB 157
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Section 1. Ssection 61-8-714, MCA, is amended to read:

"61-8-714. Penalty for driving under influence of
alcohol or drugs. (1) Except as provided in subsections (7}
and (B), a person convicted of a violation of 61-8-401 shall
be punished by imprisonment in the county jail for not less
than 24 consecutive hours or more than 60 days and shall be
punished by a fine of not less than $100 or more than $500.
The imprisonment sentence may not be suspended unless the
judge finds that the imposition of the imprisonment sentence
will pose a risk to the defendant's physical or mental
well-bheing.

(2) Except as provided in subsection (7), on a second
conviction, he the person shall be punished by a fine of not
less than $300 or more than $500 and by imprisonment for not
less than 7 days, at least 48 hours of which must be served
consecutively, or more than 6 months. Except as provided in
subsection (7), 3 days of the imprisonment sentence may not
be suspended unless the judge finds that the imposition of
the imprisonment sentence will pose a risk to the
defendant's physical or mental well-being.

{3) {a) Except as provided in subsection (7)., on the
third or subsequent  conviction, he the perscn shall be
punished by imprisonment for a term of not less than 30
days, at least 48 hours of which must be served

consecutively, or more than 1 year and by a fine of not less
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than $500 or more than $1,000. Except as provided in
subsection (7). notwithstanding any provision to the
contrary providing for suspension of execution of a sentence
imposed under this subsecticn, the imposition or execution
of the first 10 days of the impriscnment sentence imposed
for a third or gubsequent offense that occurred within 5

years of the first offense may not be deferred or suspended.

{b} (i) On the third or subsequent conviction, the

court, in _addition to any other penalty imposed by law,

shall order the motor vehicle owned and operated by the

person at the time of the coffense to be forfeited as

provided under [seetions-2-through-9 SECTION 3].

{ii) A vehicle used by a person as a common carrier in

the transaction of business as a common carrier is not

subject to forfeiture unless it appears that the owner or

other person in charge of the vehicle consented to or was

privy to the violation. A vehicle may not be forfeited under

this gection for any act or omission established by the

owner tc have been committed or omitted by a person other

than the owner while the vehicle was unlawfully in the

possession of a person other than the owner in violation of

the criminal laws of this state or the United States.

(iii) Porfeiture of a vehicle encumbered by a security

interest is subject to the secured person's interest if the

person did  not know and could not have reasconably known of

-4~ HB 157
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the unlawful possession, use, or other act on_which the

forfeiture is sought.

(4) In addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcohol
treatment program approved by the department of corrections
and human services, which may, in the sentencing court's
discretion and upon recommendation of a certified@ chemical
dependency counselor, include alcohol or drug treatment, or
both. On conviction of a second or subsegquent offense under
this section, in addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcochol
treatment program approved by the department of corrections
and human services, which must include alcohol or drug
treatment, or both. Each counselor providing education or
treatment shall, at the commencement of the education or
treatment, notify the court that the defendant has been
encolled in a course or treatment program. If the defendant
fails to attend the course or the treatment program, the
coungelor shall notify the court of the failure. As long as
the alcohel information courae is approved as provided in
this subsection and the treatment is provided by a certified
chemical dependency counselor, the defendant may attend the

information course and treatment program of his the
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defendant's choice, The treatment provided to the defendant

at a treatment program must be at a level appropriate to his

the defendant's alcchol problem, as determined by the judge
based upon the recommendation from the certified chemical
dependency counselor.

(5) For ¢the purpose of determining the number of
convictions under this section, “conviction® means a final
conviction, as defined in 45-2-101, in this state,
conviction for a violation of a similar statute in another
state, or a forfeiture of bail or collateral deposited to
secure the defendant's appearance in court in this state or
another state, which forfeiture has not been vacated. An
offender is considered to have been previously convicted for
the purposes of sentencing if less than 5 years have elapsed
between the commission of the present offense and a previous
conviction. 1f there has been no additional conviction for
an offense under this section for a period of 5 years after
a prior conviction under this section, then all records and
data relating to the prior conviction are confidential
criminal justice information, as defined in 44-5-103, and
public access to the information may only be obtained by
district court order upon good cause shown.

(6) For the purpose of calculating subsequent
convictions under this section, a conviction for a vioclation

of 61-B-404 also conatitutes a conviction for a violation of
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61-8-401.

{7) The court may order that a term of imprisonment
imposed under this sBection be served in another facility
made available by the county and approved by the sentencing
court. The defendant, if financially able, shall bear the
expense of the imprisonment in the facility. The court may
impose restrictions on the defendant's ability to leave the
premises of the facility and require that the defendant
follow the rules of that facility., The facility may be, but
is not required te be, a community-based prerelease center
as provided for in 53-1-203. The prerelease center may
accept or reject a defendant referred by the sentencing
court.

{B) Except for the initial 24 hours on a first offense
or the initial 48 hours on a second or subsequent cffense,
the court may order that a term of imprisonment imposed
under this section be served by imprisonment under home

arrest as provided in Title 46, chapter 18, part 10.”"

NEW-SRETIONT--Section—2-—Seizure--and---forfeiture———of——

vehicte---—notice———-reteases-t1j-A-motor-vehicite-subject-to
forfeiture-under—61~-8-714{3+tby-may-be-seized-for-forfeiture
by-a-iaw-enforcement-officer-on-procesar-inciuding-a-seizure
warrant;-iasued-by-a-court-pnrscant-te-taws
{24--Ff-—a-—motodr-vehicie-izs-neired-for-forfeiture-under

thias-sectiony-pending-forfeiture-and-finat-disposttionry——the
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aeieing--ofEicef*s—-empioying-—agency——may-hdo—-one~~e£--the
fottowings
tay--remove--the--motor—--vehicle--toe--a-storage-area-for
safekeepings
tby--remove-the-motor-vehicie-to-a-ptace--destgnaced--by
the-ecourt;-or
tey-—provide-—for--another-—custedran--or-agency-to—take
custody-of-the-metor-vehicie-and-remove-it-to-an-appropriate
iocation-within-the-jurisdietion—of-the-courts
t34--As-scon-as-practicable-after-a--vehicie--ia--seized
for—-forfeiture——under-—this——section;-the-setzing-officerts
empieying-agency-shati-conduct-an-inventory-and-estimate-the
vatue-of-the-vehietes—Within-20-days-of-seitzurer-the--agency
shati-~give--notice—-of--the--seizure-—for-forfeiture-to-the
registered-owner-and-any--hoider--of--a--perfected--security
interest-in-the-seized-vehtcies
t44--Fhe--notice-required-by-subsection-t2}-must-contain
the-foliowing:
tay——a-description-ef-the-vehicie;-~including--the--year
buiit-and-the-vehicite-rdentification-number;
tb}—-the—name-of-the-registered-owner;
tc}--the-~date--and--nature-of-the-violation-that-is-the
basia-af-posaible-forfeitures
tdy--the-tetephone-number-and-address—-where--additionai

information-may-be-obtained:—-and
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tey-—a~---statement---that--the--vehiete—-is--subject——to
forfeitures
NEW-SECPION:--Section-3-—€ommencement--of-—proceedings<--
t1}-in—the—event-of-a-seizure—for-forfeiture-under--{sectiton
2}7--the--seizing--agency——shati--send-to-the-city-or-county
attorney-a-writeen-regquest—for-forfeitnre-within-20-daya--ef
the--seizurer--Fhe-request-mane-inciude-a-statement—of-facts
and-circumstances-of-the--seizure——inctuding--the——names--of
witnesaes--then-known;——the--appraised-or-eatimated-vaiue-of
the-matsr-vehiecter—and-a-summary-of-the-facts-retrred-on--for
forfettares
t23--Fhe-city-or-county-attorney-shati-determine-whether
it--is--probabie—-that--the--motor--vehicie--is——subiece--to
forfeiture-—-andy---+f--sey--may--cause--the-—initiation--of
unconteated-or-judicial-proceedings--ngainst—-the--owner-—-or
elaimant-af-the-motor-vehictez-ff-on-inquiry-and-examinacion
the-attorney-deecermines-that-the-proceedings-probabiy-cannet
be--—-spsteined---or-——that--justice——dees-—not--require--the
institution-of-forfetture-proceedingny--the-—attorney-—shaii
notify--the—-seiring--ageney--and--immediatety-authorize-the
release-of-the-seizure-for-forfeiture-on-the-~-motor--vehicie
er-on-any-apecified-ineerest-in-tts
t3)--tf--the--ctty--or-county-nttorney—faiis-to-tnitiate
forfeiture-proceedings-against-the-owner-or-ciaimant-of--the

motor--vehicte--seired-for-forferture-by-imssuning-a-notice-of
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pending-foarferture-within-75-days-after-setzures-~the--motor
vehicte~-must-be-reteased-from-ita-seizure-for-forfetbture-on

the-request-of-an-owner-or-ctaimants

NEW-SBEPION: —-Section4-—petition————- ro—————-— institute——
forfereure--proceedings—————- aummons----services-Fhe-city-or
county-attorney-shali;-within-75-days—-of-the-seipurey-£ite-a
petition-to-institcuce-forfeiture-procecdings-with-the-—cierk
of--the--district——court--of-the-county-in—which-the-seizure
occursr-?he—cierk—shaii-éasue—a-eummons—at——the——request—-of
the--petitioning--partyr--The--petitioner--shati--cause—-the
sumMONns--t&--be-—served--upon-ali-owners-or-ciaimants-of-the
motor-vehicie-by-one-of-the-following-metchods:

ti)y--upon-an-owner-or-ctaimant-whose--name--and--address
are-knowny-by-persenai-service-of-a-copy-of-the-petition-and
summons-as-provided-in-the-Montana-Rules-of-Eivii-Procedures
or

t23--upon—-an-owner-or-ciaimant-whese-address—is-unknown
but-whe-is--beiieved—-to--have--an--interest-——in--the--motor
vehiciey--by--pubtication--of--the-summons-in-one-issue-of-a
nevapaper-of-generai-circuiation-in--the--county--where--the
seteure--occurred--ory--if--there--its--ne-such-newspapery-by
pubiicntion—-in—-one——issue-—cf~—a——newspaper—v—of~—-generni
circutatton--in-an-udjoininq-county—and—by—ma§iing-u*copy—of
the-petition-and-summens-to-the-mast-recent-addreas--of--tche

owner--or~-—ecltaimaner--+f--any; --shown--in-the-records-of-the
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department-of-justicer
NEW-SEE®i0N:--Section-5——Answer--——- to——-—-—— atiegations--

coneerﬁing——use—-of~--etor—vehicier—ﬁithin—ie—daya—after—the
service-of-the-petition-and-summons-or—-pubiication—-of-—-the
summonsy——-as—-provided-in-{section-4}s;-the-owner-or-ciaimant
ef-the-seized-motor-vehicte-shaii--fite--an--answer--to-—-the
ailegations—-—-concerning---the--use-—of--the--motor--vehicie
described-in-the-petitions--Patinre-to-answer-within-28-days
bars-the-owner-or-citaimane—from-presenting-evidence--at——any
subsequene——--evidenbiary‘--hearing---uniess—--eutraordinnry

cireumstances-exist~

NEW-SBEePEONT--Section-B6:-—Presumption——--———-—- procedute—-
foitowing-anawer-or-expiration-of-time--for--answeringz——{ti}
Phere--is--a--rebuteablie——presumption--of-forfeiture-for-ail
motor-vehiciea-—ordered--to-—be——forfeited—-under--61-6-71i4v
exeepe—noterﬂvehicies—exemptednunder—61—8—?i4ta1fbifii77

+2+-—§§-an-anauer-to-the—petihien—ia—not*fiied-within—ie
days--after—-the--service——of--the--petition-—and-sommons-or
pubiication—of-the-summensy--the--ceurt—-upen--motion--shail
erder-the-meter-vehiclte-forfeited-to-the-city-or-countys

+3r—-Ff-—-an-——answer-—is--fited-—within—-20--days;—-the
forfeiture-proceedings-nust-be-set--for--hearing--withaue-—-a
jury--no--sconer--than--68—-days—-after-ehe-answer-is—fiteds
Notice-of-the-hearing-must—be-given-in-the--manner--provided

for-service-of-the-petition-and-svmmonss
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NBEW~-SHEPION:--Section7-—Procf-required-or-permitted-at——
hearings-in-order-to-rebut-the-presumption-of-ferfeitures
t2y-—an--owner-—-of--a--seized--motor--vehicie-who-has-an
answer-on-fite-shati-prove-that-the-motor--vehiete--was--not
used-in-a-third-or-subsequent-viotation-0f-61-8-481;
t21-——an-owner-whe-has-an-answer-on-£file-shairi-prove-that
the-vehicie-is-axempt-under-61-8-714¢33¢bytisyr-or
fai——n——c}aimant-—of——a-—seeurity--interest—inqthe—mator
vehieln-whe-has-an-anawver--on-—-fite--shati--prove-—that--the
tiatmantts--security-—interest——is--pona--fide-and-perfected
under-63-3-3103+
HEW-SBEP10N---SectiomB--Bisposition-ef--motor—-vehicie—-
foiitowing——hearingz——-{t1}-—if——the—ecoure-finds-that—-the-motor
vehicie-was-not-operated-in-a-third-or-scbasequent--viotation
of-—61-8-401—-or——that--the--notor--vehicie-was-exempt-under
61-8-F14¢3)¢tbYtityr-—tt—-shati--order—-the-—-motor---vehicie
reteaned—-to--the--owner—-of ——-record--as--of-the-date-of-the
setrures
t2y--Phe-purpose-of-{sections-2-through-5i-is-to-forfeit
enty-the-right7-titiey-or-interest--of--the--ownerv——-if—-che
conrt--finds--that-the-motor-vehicie-was-being-cperated-in-a
third-or-subaequent-violation-of-61-8-4817--that--the--motor
vehicte-wan-used-with-cthe-knowledge-or-consent—of-the—ownery
and--that--proper--proof--of--a--ciaim--was-presented-at-the

hearing-by-the-hoider-of--a--security--interest;--the--court
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shati--order-the-motor-vehicie-reieased-to-the-hotder-of-the
seecurity-ineceresc—if-the-amount-due-the-holder-is--equai--to
or--in--exeenns--of-the-vatue-of-the-motor-vehicte-as-of-the
date-of-seizures--if-—the--ameunt--due--the——holder--of--the
security-~interest--is--teas--than--the--vaine--of-the-motor
vehicier-the-motor-vehiete;—if-tb-is-maids-must-be-—soid-——-at
public-auction-by-the-taw-enforcement-agency-that-seized-the
motor--vehicte--in-—the-—same-manner-provided-by-taw-for-the
sate-of-property-under--execution--or--the--itaw--enforcement
agency--may--return-—the--meter-vehicte-to-the-hotder-of-the
security-interest-without-proceeding-with-—an--aunction---Fhe
motor--vehicte-—-may-net-be-sotd-to-an-officer—or-empitoyee—of
the-taw-enforcement-agency-that-seized-the-motor-vehicte--or
to--a--person—-retated-to-an-officer-or-empioyee-by-bicod-or
marriages
+3)--iIn-making-a-dispositien-of-a--motor--vehicie--under
{sections~-2--throngh—-937r--the-eourt-may-take-any-action-to

protect-the-righta-of-innocent-personss

NEW-SBETEION-—-Section-9-—bisposition--of--proceeds--—of--

satez-¢1}-Whenever-a-motor-vehicie-is-secizeds;-forfeicedy—and
said-under-the-provisions-of-fsections-2-through-9iy-the-net
proceeds-of-the-sate-must-be-distributed-as-foiriownr
tay--to--the-~-hotders--af--securicy--interests—-who-have
presented-proper-procf-of-their-claimsy-if-anys;——up--teo--the

amount-af-their-interests-in-the-metér-vehicics-and
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thy--ehe--remaindery--if-any;-to-the-county-treasurer-of
the-county-in-which-the-motor-vehicle-was-seizeds—wha--shaii
eatablish-—and—-maintain--a-mobtor-vehicite-forfeiture-geconnt
and-deposit--the--remainder--inte--the--acconnt;--except——-as
provided-in-subsection-{ti}{eds
A tey-—-if-———the-—-motor--vehicie--was--seized--within--the
corporate-timita-of-a-city-er-—-town--by--a--itaw--enforcement
ageney-—-of--that-city-or-tewnry-the-remaindery-if-any;-to-the
citty-or-town-treasurery-whe-shali-establish-and--matneain--a
motor--vehicie--forfeiture-account-and-deposit-the-remainder
into-the-accaunt,—except—ns-provided—in—subseetion—fi1te?:
tdy--if-the-motor-vehicte-was-seized-by-an--empioyee--of
the-stater-the-remaindery-if-anysr-to-an-account-in-the-state
speciai--revenue--fund--to--the--credit-cf-the-department-of
justice7—exee?b—as—provéded-fn-subsectien—fi+fe1:—or
tey--if-the-motor-vehicie-wan-seized-as-a-resunit-af——the
efforta--ef--more--than--one--iaw--enforcement--agency;-—the
remainder;---if--anys;--to--the--accounts--required--by—-this
subsection-{i}r-pro-rata-in-the-proportions--represented--by
the-agenciesl-expenses-of-inveatigations
t24--Money--received-—under-subsection-tij-and-deposited
itn-a-countyr-citys-or-town-motor-vehicte-forferture——acconnt
must-——-in--eaech--fiscai--year--be--approprinted-to-and-may-be
expended-by--che-—-appiicabie--agency--for-—-purposes—-af--iaw

enforeements
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SECTION 2. SECTION 61-B-722, MCA, IS AMENDED TO READ:

"61-8-722. Penalty for driving with excessive alcohol
concentration. (1) Except as provided in subsection (7), a
person convicted of a violation of 61-8-406 shall be
punished by imprisonment for not more than 10 days and shall
be punished by a fine of not less than $100 or more than
$500.

{(2) Except as provided in subsection {(7), on a second
conviction of a violation of 61-8-406, he shall be punished
by imprisonment for not less than 48 consecutive hours or
more than 30 days and by a fine of not less than $300 or
more than $500.

(3) (a) Except as provided in subsection (7), on a
third or subsequent conviction of a violation of 61-8-406,
he shall be punished by imprisonment for not lesas than 48
consecutive hours or more than 6§ months and by a fine of not
less than $500 or more than $1,000.

{b) (i) On the third or subsequent convicticon, the

court, in addition to any other penalty imposed by law,

shall order the motor vehicle owned and operated by the

person at the time of the offense to be forfeited as

provided under [section 3].

{ii) A vehicle used by a person as a common carrier in

the transaction of business as a common carrier is not

subject to forfeiture unless it appears that the owner or

-15- HB 157

[P I N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0157/02

other person in charge of the vehicle consented to or was

privy to the violation. A vehicle may not be forfeited under

this section for any act or omission established by the

owner to have been committed or omitted by a person other

than the owner while the vehicle was unlawfully in the

possessicn of a person other than the owner in violation of

the criminal laws of this state or the United States.

(iii)} Forfeiture of a vehicle encumbered by a security

interest is subject to the secured person's interest if the

person did not know and could not have reasonably known of

the unlawful possession, use, or other act on which the

forfeiture is sBought.

(4) The provisions of 61-5-205(2}), &61-5-208{2), and
61-11-203(2){(d), relating to revocation and suspension of
driver's licenses, apply to any conviction under 61-8-406,

(5) In addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcohol
treatment program approved by the department of correctiocns
and human services, which may include alcohol or drug
treatment, or both, if considered necessary by the counselor
conducting the program. Each counselor providing education
or treatment shall, at the commencement of the education or
treatment, notify the court that the defendant has been

enrolled in a course or treatment program. If the defendant
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fails to attend the course or the treatment program, the
counselor shall notify the court of the failure.

{6) Por the purpose of determining the number of
convictions under this section, "conviction" means a final
conviction, as defined in 45-2-101, in this state or a
similar statute in another state or a forfeiture of bail or
coilateral deposited to secure the defendant's appearance in
court in this state or another state, which forfeiture has
not been vacated. An offender is considered to have been
previously convicted for the purposes of sentencing if less
than 5 years have elapsed between the commission of the
present offense and a previous conviction. If there has been
no additional conviction for an offense under this section
for a pericd of 5 years after a prior conviction under this
section, then the prior offense must be expunged from the
defendant's record.

{(7) The court may order that a term of imprisonment
imposed under this section be served in another facility
made available by the county and approved by the sentencing
court. The defendant, if financially able, shall bear the
expense of the imprisonment in the facility. The court may
impose restrictions on the defendant's ability to leave the
premises of the Ffacility and require that the defendant
follow the rules of that facility. The facility may be, but

is not reguired to be, a community-based prerelease center
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as provided for in 53-1-203. The prerelease center may
accept or reject a defendant referred by the sentencing
court.

(8) Except for the initial 24 hours ¢n a first offense
or the initial 48 hours on a second or subsequent offense,
the court may order that a term of imprisonment imposed
under this section be served by imprisonment under home

arrest as provided in Title 46, chapter 18, part 10.“

NEW SECTION, SECTION 3. FORFEITURE PROCEDURE, (1)

MOTOR VEHICLE FORFEITED UNDER 61-8-714 OR 61-8-722 MUST BE

SEIZED BY THE COUNTY SHERIFF WITHIN 10 DAYS AFTER THE

CONVICTION AND DISPOSED OF AS PROVIDED IN TITLE 44, CHAPTER

12, PART 2. EXCEPT AS PROVIDED 1IN THIS SECTION, TEHE

PROVISIONS OF TITLE 44, CHAPTER 12, PART 2, APPLY TO THE

EXTENT APPLICABLE.

{2) FORFEITURE PROCEEDINGS UNDER 44-12-201{1) MUST BE

INSTITUTED BY THE COUNTY SHERIFF WITHIN 20 DAYS AFTER THE

SEIZURE OF THE MOTOR VEHICLE.

{(3) FOR PURPOSES OF 44-12-203 AND 44-12-204, THERE IS A

REBUTTABLE PRESUMPTION OF FORFEITURE. THE OWNER OF THE MOTOR

VEHICLE MAY REBUT THE PRESUMPTION BY PROVING A DEFENSE UNDER

61-8-714(3)(B)(II}) OR 61-B-722(3}(B)(1I) OR BY PROVING THAT

THE OWNER WAS NOT CONVICTED OF A THIRD OR SUBSEQUENT OFFENSE

UNDER _61-8-40! OR_ 61-8-406. IT IS NOT A DEFENSE THAT THE

CONVICTED PERSON OWNS THE MOTOR VEHICLE JOINTLY WITH ANOTHER
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PERSON.

{4) FOR PURPOSES OF 44-12-206, THE PROCEEDS OF THE SALE

OF THE MOTOR VEBICLE MUST BE DISTRIBUTED FIRST TO THE

HOLDERS QF SECURITY INTERESTS WHO HAVE PRESENTED PROPER

PROOF OF THEIR CLAIMS, UP TO THE AMOUNT OF THE INTERESTS,

AND NEXT TO THE SHERIFF IN THE AMOUNT OF THE COSTS OF THE

FORFEITURE PROCEEDINGS, AND THE REMAINDER TO THE DEPARTMENT

OF CORRECTIONS AND HUMAN SERVICES TO FUND ALCOHOL

INFORMATION COURSES AND TREATMENT PROGRAMS REFERRED TO IN

61-8-714 AND 61-8-722.

(5) ACTIONS THE COURT MAY TAKE UNDER 44-12-205{(3) TO

PROTECT THE RIGHTS OF INNOCENT PERSONS INCLUDE RETURN OF THE

MOTOR _VEHICLE WITHOUT A SALE TO AN OWNER WHO IS UNABLE TO

PRESENT AN ADEQUATE DEFENSE UNDER THIS SECTION BUT 1S FQUND

BY THE COURT TO BE WITHOUT FAULT.

NEW SECTION. Section 4. cCodification instruction.

[Sectitons-2-through—-9}-are SECTION 3] IS intended to be

codified as an integral part of Title &1, chapter B, part 4,
and the provisions of Title 61, chapter 8, part 4, apply to
{sections-2-through-9 SECTION 3].

~End-
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HOUSE BILL NO. 157
INTRODUCED BY VOGEL, TOWE, CLARK,

J. JOHNSON, YELLOWTAIL

A BILL FOR AN ACT ENTITLED: "“AN ACT REVISING THE PENALTIES

FOR DRIVING UNDER THE INFLUENCE OF ALCOHOL COR DRUGS AND FOR

DRIVING WITH A BLOOD ALCOHOL CONCENTRATION OF (.10 OR_MORE;

AUTHORIZING SEIZURE AND FORFEITURE OF MOTOR VEHICLES FOR
THIRD OR SUBSEQUENT VIOLATIONS OF DRIVING UNDER THE
INFLUENCE OF ALCOHOL CR DRUGS OR_DRIVING WITH A BLOOD

ALCOHOL CONCENTRATION OF 0.10 OR MORE; AND AMENDING SHEPIEN

SECTIONS 61-8-714 AND 61-3-722, MCA."

WHEREAS, Officer Mark Cady, 29 years old, is a 3-year
veteran of the Billings Police Department; and

WHEREAS, Officer Cady is married and the father of two
young children; and

WHEREAS, in the early morning hours of September 19,
1992, Officer Cady was seriously injured in a traffic
accident while on duty; and

WHEREAS, the traffic accident occurred while an
intoxicated driver was fleeing the scene of a personal
injury accident; and

WHEREAS, Officer Cady's patrol car was hit at a high

@uﬂuﬂcﬂn‘um

rate of speed by the fleeing driver; and
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HB 0157/03

WHEREAS, the driver of the fleeing vehicle was
intoxicated at the time of the accident and had a prior
conviction for driving under the influence of aleohol oz
drugs; and

WEEREAS, Officer Cady and his family have suffered
terribly because of the actions of an irresponsible driver
involved in an alcohol-related traffic offense; and

WHEREAS, the community and the pecple of the state of
Montana have been deprived of the lbyal and continuous
services of a dedicated public servant; and

WHEREAS, driving under the influence of alcohel or drugs
remains a serious problem in this state and current
penalties often do not deter multiple violations of the DUT
laws; and

WHEREAS, in Montana during 1991, 92 victims died and
2,000 individuals were injured in alcohol- or

drug-related
accidents; and

WHEREAS, additional penalties for multiple offenders may
deter multiple wviolations and prevent the kind of tragedy
that Officer Cady and his family have suffered and may
prevent other families from suffering in the same way.

THEREFORE, the Legislature finds it fitting to enact the
following legislation.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

-2~ HB 157
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Section 1. section 61-8-714, MCA, is amended to read:

"61-8-714. Penalty for driving under influence of
alcohol or drugs. (1) Except as provided in subsections (7)
and (8), a person convicted of a violation of 61-8-401 shall
be punished by imprisonment in the county jail for not less
than 24 consecutive hours or more than 60 days and shall be
punished by a fine of not less than $100 or more than $500.
The imprisonment sentence may not be suspended unless the
judge finds that the imposition of the imprisonment sentence
will pose a risk to the Qefendant's physical or mental
well-being.

{2) Except as provided in subsection (7), on a second
conviction, he the person shall he punished by a fine of not
less than $300 or more than $500 and by imprisonment for not
less than 7 days, at least 4B hours of which must be ‘served
consecutively, or more than & months., Except as provided in
subsection (7)., 3 days of the imprisonment sentence may not
be suspended unless the judge finds that the imposition of
the imprisonment gentence will pose a risk to the
defendant's physical or mental well-being.

(3) (a) Except as provided in subsection (7), on the
third or subsequent conviction, he the person shall be
punished by imprisonment for a term of not less than 30
days, at least 48 hours of which must be served

consecutively, or more than 1 year and by a fine of not less

-3- HB 157

wOm N n bk W N

[
o

11
12
13
14
15
16
17
18
19
20
21

22

23
24

25

HB 0157/03

than $500 or more than $1,000. Except as provided in
subsection {7}, notwithstanding any provision to the
contraiy providing for suspension of execution of a sentence
imposed under this subsection, the imposition or execution
of the first 10 days of the imprisonment sentence imposed
for a third or subsequent offense that occurred within 5
yearas of the first cffense may not be deferred or suspended.

(b) (i) On the third or subsequent conviction, the

court, in addition to any other penalty imposed by law,

shall order the motor vehicle owned and operated by the

person at the time of the offense to be forfeited as

provided under [seetions-2-through-8 SECTION 3].

(ii) A  vehicle used by a person as a common carrier in

the transaction of business as a common carrier is not

subiject to forfeiture unless it appears that the owner or

other person in charge of the vehicle consented to or was

privy teo the viclation. A vehjcle may not be forfeited under

this section for any act or omission established by the

owner to have been committed or omitted by a person other

than the owner while the vehicle was unlawfully in the

pessession of a person other than the cwner in violation of

the criminal laws of this state or the United States.

{iii) Forfeiture of a vehicle encumbered by a security

interest is subject to the secured person's interest if the

person did not know and could not have reasonably known of

e HB 157
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the unlawful possegsion, use, or other act on which the

forfeiture is sought.

{4) In addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcohol
treatment program approved by the department of corrections
and human services, which may, in the sentencing court's
discretion and upon recommendation of a certified chemical
dependency counseler, include alcohol or drug treatment, or
both. On conviction of a second or subseguent offense under
this section, in addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcohol
treatment program approved by the department of corrections
and human services, which must include alcohol or drug
treatment, or both. Each counselor providing education or
treatment shall, at the commencement of the education or
treatment, notify the court that the defendant has been
enrolled in a course or treatment program, If the defendant
fails to attend the course or the treatment program, the
counselor shall notify the court of the failure. As long as
the alccocheol information course is approved as provided in
this subsection and the treatment is provided by a certified
chemical dependency counselor, the defendant may attend the

information course and treatment program of hRis the

- HB 157

=
HOQO W 0 N Yy e W N e

—

13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0157/03

defendant's choice. The treatment provided to the defendant
at a treatment program must be at a level appropriate to his

the defendant's alcohol problem, as determined by the judge

based upon the recommendation from the certified chemical
dependency counselor.

{5) For the purpose of determining the number of
convictions under this section, "conviction" means a final
conviction, as defined in - 45-2-101, in this state,
conviction for a violation of a similar statute in another
state, or a forfeiture of bail or collateral deposited to
secure the defendant's appearance in court in this state or
another state, which forfeiture has not been vacated. An
offender is considered to have been previously convicted for
the purposes of sentencing if less than 5 years have elapsed
between the commission of the present offense and a pte#ious
conviction. TIf there has been no additional conviction for
an offense under this section for a period of 5 years after
a prior conviction under this section, then all records and
data relating to the prior conviction are cenfidential
criminal justice informaticn, as defined in 44-5-102, and
public access to the information may only be obtained by
district court order upon good cause shown.

(6) For the purpose of calculating subsequent
convictions under this section, a conviction for a violation

of 61-8-406 also constitutes a conviction for a violation of

-6- HB 157
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61-8-401.

(7) The court may order that a term of imprisonment
impogsed under this section be served in another facility
made available by the county and approved by the sentencing
court. The defendant, if financially able, shall bear the
expense of the imprisonment in the facility. The court may
impose restrictions on the defendant's ability to leave the
premises of the facility and reguire that the defendant
follow the rules of that facility. The facility may be, but
is not required to be, a community-based prerelease center
as provided for in 53-1-203, The pre:eléase center may
accept or reject a defendant referred by the sentencing
court.

{8) Except for the initial 24 hours on a first offense
or the initial 48 hours on a second or subsequent offense,
the court mAy order that a term of imprisonment imposed
under this section be served by imprisonment under home

arrest as provided in Title 46, chapter 18, part 10."

NEW-S8ET0N——Sectinn-2-—-Seiture——and-——forfeiture———of-—

vehiele———-notice——~-releaser—tii-A-motor-vehicte—subjece—teo
forfeitnre—undef-si-B—?iit&#fb?-nny-be—ae&aad—for-éoeﬁeiénee
by-a-itaw-enforeenent-officer-on-proceasy—ineinding-a-seteure
warrantr-issued-by-a-court-pursuant-to-aws
t2y-—if-—-a~-motor-vehicie~is-scised-for-forferture-under

thia-sactiony-pending-forfeiture—and-£finai—diapoaieiony--the
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aeé:inqe—oééieee*n--emp&oy&ng—-aggﬂey--nay——do«-cne—-eé--the
foltowings
fa)—-eemote——bhgr-latef—-vehicie—-to~-a~sterage-area-ior
safekespings
fb?——renove—the—notef—vehicie—ba—a-piace——deség&ated—-bz
the-courtr-or
{e?——pre‘ide--éor-—enother-‘eeshadian-*cr—egeney—to-take
euatodyﬂeﬁ—thg—netgr—vahicie-and—za-nye»éb—to—cn—app:apriate
tocation-within—the-jorisdiction-of-the-courts
fS?--As—soon-es-prnctieabie—after-n_-vehéeie——is——sei:ed
Eor--ﬁoefeitnre—-under——this-—aeeti&nr-ehe—aeiting-oéiécer*a
empiering—ugencr»aha1&-eenduct*an—inventcry-nnd—estén&te—the
veiue—oé-the-vehieier—withinnio-daya-oi-seizure7~the—-ngehcy
shaii——g&ve--notice-—ef——the--aeéznre--Eer*Eorfe&ture—eo‘the
tegiatered*evner—nnd-any——hoiéef——of——a——periected——:e:urity
interest-in-the-seized-vehicter

I

t4y—-Fhe--notice-required-by ction-t2y-must-contain
the-foitewing-
fa?--a—deseripbien—af-the—vehieier——ine1uding—-bhe-—year
buiit-and—the‘vehieie—identification—aaﬂberr
fbi—-the-name-ef—the—registered-evnerr
te}-—the-~date——and--nature-of-the-vistation-that-is-the
basis-of-pessibie-forfeitures
fdi--the-teiephene-nunber—and—nddress—-whefe-—addétiena}

information-may-be-obtained:-and
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fef—-a-—~statemenej-—chnt—-ehe--vehicie--is—-subjeet—-eo
forfeitures
NEW-SEETiOoN:--Section3--commencement—-of--proceedingss—-
+¥-in-the-event-of-a-seizure-far-fporfeiture-under--ftasceion
23}7--the--setzing—-agency——shali--send-to-the-ecity-or-ceunty
attorney-a-written-requeat-for-forfeiture-within-26-days—-of
the--seizures—-Fhe-request-must-incivde-a-atatement-of-facts
and-gircumstances-of-the--seizure—-inciuding--the--names——of
witnesses——-then-known;--the——appraised-cr-estimated-vaiue—af
the~motor-vehiclter-and-a-summary-of-the-facts-relied-en--for
forfeicures
t2y—-Fhe-city-or-councy-actorney-shati-determine-whether
it--its~-probabie-—that--the-—motor-—vehicie——-is--subjeect——to
forferture-——andy---if-—-soy—-may--cause--the--inttiation--of
uneontested-or-judiciat-proceadings--against--the-—owner--or
elaimane-of-the-motor-vehicter-¥f-on-ingquiry-and-examinatien
ehe-aebarney-determines-ehat—the*pfeceedings—probabiy-cannet
be---sustained--—or—--that--justice-—-does-—not--require--the
institution-of-forferture-proceedingsy--the--attorney-—shaii
notify-—-the--seizing--agency--and--immedtately—aunthorize—-the
reiease-sf-the-seizure-for-forfeiture-on-the--motor--vehicte
or-on-any-specified-interest-in-its
t3y--if-—che-~etty--ar-county-atearney-£fatis—to-inteiate
forfeiture-proceedings-against-the-owner-or-ctaimant-of-—-the

meteor——-vehicie—~seized-for-forferture-by-issuing—-a-notice-of
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pendéng—farfeiture—uithén-?5-deys-a§ter-seizure7-—Ehe——meter
vehicie——uust-be-reiensed-fren-its—seizure-for-forfeibuée-on

the-request-of-an-owner-or-ctaimants

NEW-5BerIONs—-Sectiom4:--pecition-———- to-———-- institute--
forfeiture-—proceedings—————- summons----servicer—Fhe-city-or

eeunty—attorney-shaiir-viehin—?S-days—oi-the—seizurer-fiie—a
petitioa-to-institnte—fotfeihure-preeeedings—wéth—the——clerk
oE——the-—déserict-—eoure——of—eheveounty-&n—which—the—aei:ure
occnrs:—?he—cierk—shai1-issue—a—aummons—at-—the——request--eé
the~-petitioning——parhyw——The—upetitiener-—shaii-—caﬁse~—hhe
aummona—-to——be-—served——upon-aii-owners—er—eiaimaﬂts-cf~ehe
moeer-vehicle—by*ene-oi—the-féiiowing—methodse

tif-—uponvan-oune!*or—ciaimant-whese—-nane-—and——address
ere-known1-by—persona1-serviee—e£-n-cepy-of-the—petition—nnd
summena—aa—previded-in—the~Montann-Ruiea-ef—&évi*-?roeedurer
er

t21~—upon——an-owner—or—eiaimnnt—whoae-address—ia-unknewn
but-who—is—-beiievedf'ee——have—-an--interest——in--the—-mater
vehéeier--by—-pubiicatiou-—ef--ehe—snmnens—én—one—éssue—af—a
newapeper-ef-generai—circuiaeien-in-—bhe--eounty——where--the
aeizuee—-oceurfed--er1-~§f——there--is——no—snch-newspnperr—by
pub}ication—-in——one—-éssue——af—-a--neuapeper———of—--generai
circuiation——in—an-adjeinéng—countyvand—by—maiiing—a—copy—eé
the—petition—und-summona—to-the-meat-recent—address--af——the

awner—-er-—cicimanty——éE--anyv--shoun--in—the-fecords—cf—the

~10- HB 157
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department-of-Justices

NEW-SE€EioN-——Sectiom-5-—Answer-———— to—-———— aiticgations——
concerning--uae-—-of-—motor-vehicter—Within—-20-days-after-the
service-of-che-petition-and-summens—or—--pubiication-—of-—the
summonsy--as——provided-in-{seection—4{r-the-owner-or-ctarmant
of-the—asired-motor-vehicte—shati--£fite-—an-—answer--tao-—-the

atiegatrions---concerning-——the--use--of--the--motor--vehicie

deseribed-in-the-petitiont—-Faiiunre-to-answer-within-28-days

basrs—the-owner-or—etaimant-from-presenting-evidence--ae--any
aubaequenb----eviéentééry---hearing———uniess~--extraordinary
eireumstances-exists
NEW-SBEFION:--Section—6.—Presumption——-—--- precedure——
falliewing-answer-or-expiration-of-time——for--answeringz——{i}
Fhere——ia-—a--rebuttable-—-presumption--of-forfeiture-for-att
meeef—vehie}es—-erdered—-ee--be-—ferfeiteé--Qnéer--s}-a-?i47
except-notor-veaicies-exempted-under-61-8-71 413y tbitidy~
t2y--if-an-answer—to-the-petition-is-net-fited-within-20
days--after--the--service——of--the--petition--and-summons-or
pubiicaefon—of-Ehe-auunenSTT-the--eeurt--upen--moeion——shaii
order—the-motor-vehicte-forfeited-to-the-city-or-countys
+3y--Ff---an---answer-—-is--£ited--within--20--daysy--the
forfeiture-proceedings-must-be-set--for--hearing--without——a
jury--no--scener--than--68--days——after-the-answer-is—fitedr
Notice-of-the-hearing-must-be-given-in-the--manner--provided

for-service-cof-the-petitton-and-summonss

-11- HB 157
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NEW-5He7IoN---Section-7 -~ Prect-required-or-permiteed-at——
hearingv-in-order-to-rebut-the-presumption-of-forfeitures

tiy-—an--owner--of—-a-—seired-—-motor--vehicie-who-has-an
answer—-on-fiie-shalii-prove-that-the-motor--vehicie--was--noe
used-in-a-third-sr-subsequent-viotation-o0f-61-6-40%+

t2)--ean-owner-whoe-has-an-answer-cn-file-shati-prove—that
the-vehicie-is-exempt-under-6—8-7141t3¥tbytiiir—or

t3y-——a--ctaimant——-of——a--security-—interest-in-the-motor
vehieie—vha—hus—en—answer——an—ufiie——ahaii-—prove—-thgt-—the
ctaimant's--security--interest—-is--bona-—£ide-and-perfected
under-61-3-163~

NEW-SHETPION. --Sectom 8- —bisposition-of—-motor--vehiete——

foiiewing--hearingz--{iy--if-~the-court-finda-that-che~-motar

vehicle-was-net-operated-in—a-third-or-subseguant--vioiatien
ef--61-8-403--or-—that--the--motor--vehicie-was-exempt-under
6i—a-?iifajfb7f§§}7--it——ahnii—-order——the--*mntor-—-Iahiekg
refeased--to--the——owner--ef--record--as--of-the-date-sf-the
seizures
t2)——The-purpese-of-faections-2-threugh-94-is-to-forfeit
oaiy-the—rightv-titier—or-interaag--of—-the——owner=-~¥£--th;
court——finds—-that-the-motor-venicie-was-being-operated-in-a

third-er-subsequent-violatian-of-61-6-4817-~that-—the--moter

vehicte-was-used-with-the-knowiedge-or ne~of -ehe-ouneny
and--thet--proper--procf--of—-a--ciaim--was-presented-at—the

hearing-by-the-hoider-of--a--security—-interestr-—the--coure

=12~ BB 157
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shati--order-the-motor-vehicie-released-to-the-hotder-of-the
seeurity-interest-if-che-amounct—due-the-hotder-ia--equat--to
er——itn-—exeens——of-~the-vatue-cf-the-motor-vehicite-as-of-the
date-of-apizurer——If--the--amount--due—-the--hotder--of--the
security--interest-—is--tess--than--the--vatue--sf-the-motor
vehicle7-the—motot-vehie1e7—iE;it*is—scidT-nust—be——seid-—at
pubiic-auction-by-the-iaw-enfercement-agency-that-seired-the
metor--vehiete—-in--the--same-manner-provided-by-iaw-for-the
sate-of-property-under--execution--or-—the--law--enforcement
ageney--may--return--the——motor-vehiecle-to-the-hsider—of-the
security—interese~without-proceeding-with--an--auetions--Fhe
moter-—vehiete——may-not-be-sotd-to-an-officer-or-empioyee-of
the-iaw-enforcement-agency-that-seized-the-motor-vehicte——or
to--a--person--retated-to-an-officer-or-amptoyee-by-bioed-or
marriages
faf-—!n—making—n-déspesieioa-oi-af-motor--vehicie-—under
{seetiona--2--throngh—-937--the-court-may-take-any-action-to
protect-the-rights—-of-innocent-personss
NEW-SEE2EDNT--Section-93-—Bispesitien--of-—-proceeds——-of--
sater—ti}-Whenever-a-moter-vehicte-is—seizedy-forfeiteds;-and
seid-under-the-provisions-of-isections-2-through-%17-the-net
proceeds-of-the-sate-must-be-distributed-as-followas
ta}--to--ethe——holderas-—of--security--interests--who-have
presented-preper-proof-of-their-claimsy-if-anyr--up--to--the

amount-of-their—-interests-in-the-motor-vehicier—-and

-13- HB 157
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fbf--the*—remaindetr--if—anyr-te*the-ceunty—treaaurer—of
the-county-in-which-the-motor-vehicle-was-seireds—whe——shati
eatabiish-—and-—m&fntuin--a-motor-vehicie—Earfeiture-ac:ount
und-depesit——the--remainder--into-—the——acccuntv—-exeept—-ns
previded-in-suhsection-{i3yieyr
ter-—tf---the-—-motor--vehicte--was—-seized--within-—the
eefpotate-iimitSvef-a—city-er——town--by-—a—-iaw--enfercement-
ageney——ef--that-eitr—or—town;—the~remainderr-if-anyT-to—the
eitr—e:—toun-treasureeT—wha—shail—eatabiiah-and——meéntain——a
metor——vehieie——Eorfeiture—aeeount—and-depasit*bhe—renainder
into-the-aeeount1-excepb~as—provided-in-subsection-fi}fej7
fd}—-ié—the-moter—vehieie—vas—seized—by-an——empioyee——oE
the—stateT—the—remainderr—iE-anyT-to—en-aceount—in-the—seate
specia}—-revenue-“fund--te——the--credib-oi—ehe-department—of
justéeer-except—ns—provided—in-snbsection—f&ifefé—cr
fef——iE-the—meter-vehicle—was-seized-a:—a-resuie—of--the
efferts-—uf——meee--than——ane——iav-—enfercement--ageneyr——ehc
remainder7~~-§§—-anyf-—to——ehe—-aeeeunts——requéred——by-—this
subsectiun-fi?r-pro-fnta-in—ehe—propcrtions——fepresented——by
the-agencies*—expenses-oﬁ-invest&gation=
fi?——ncney-~received--nnder~subseeeion—fii~and—deposfted
in-a—cauneyr—cityr—cr—town—mctor—vehicie-forieiture-—aceaunt
must-—in——euch——fiscai—~year-—be--appraprieted-te-ﬂﬂd—may-be

expended—by—-the--appiicab}e—-agency—-Eer--purposes——af——iaw

enforcemants

-la- HB 157
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SECTHON 2. SECTION 61-8-722, MCA, IS AMENDED TO READ:

*61-8-722. Penalty for driving with excessive alcohol
concentration. (1) Except as: provided in subsection (7), a
person convicted: of a vioclation of 61-8-406 shall be
punished by imprisonment for not more. than 10 days and shall
be punished by a fine of not less than $100 or more- than
$500.,

(2) Except as provided in subsection (7), on' a second
conviction of a violation of 61-8-406, he shail be punished
by imprisonment for not less than 48 conaecutive hours or
more than 30 days and by a fine of not less than $300 or
more than $500.

(3) (a} Except as provided in subsection (7), on a
third or subsequent conviction of a violation of 61*8-40§.
he shall be punished by imprisonment for not 1less than 48
consecutive hours or more than 6 months and by a fine of not
less than $500 or more than $1,000,

(b) (i) On the third or subsequent conviction, the

court, in addition to any other penalty imposed by law,

shall order the wmotor vehicle owned and coperated by the

person at the time of the offense to be forfeited as

provided under [section 3).

(ii) A wvehicle used by a person as a common carrier in

the trapsaction of businegss as a commgn carrier ig not

subject to forfeiture unless it appears that the owner or
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other person in charge of the vehicle consented to or was

privy to the viclation. A vehicle may not be forfeited under

this gection for any act or emission establighed by the

cwner to have been committed or omitted by a Pperson other

than the owner while the vehicle was unlawfully in the

possession of a pergon other than the owner in violation of

the criminal laws of this state or the United States.

(iii) Forfeiture of a vehicle encumbered by a security

interest is subject to the secured person‘'s interest if the

person did not know and could not have reasonably known of

the unlawful possession, use, or other act on which the

forfeiture is sought.

{4) The provigions of 61-5-205({2), 61-5-2p8(2), and
61-11-20312)(d), relating to revocation and suspension of
driver's licenses, apply to any conviction undeér 61-8-408.

(3) In addition to the punishment provided in thig
section; regardless of disposition, the defendant shall
complete an alcchol information course at an alcohol
treatment program approved by the department of correctionsg
and human services, which may include alcohol or drug.
treatment, or both, if considered necessary by the counselor
conducting the program. Each counselor providing education:
or treatment shall, at the commencement of the education or
treatment, notify the court that the defendant has been

enrolled in a course or treatment program. If the defendant
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fails to attend the course or the treatment program, the
counselor shall notify the court of the failure.

(6) For the purpose of determining the number of
convictions under this section, “"conviction" means a final
conviction, as defined ;n 45-2-101, in this state or a
similar statute in another state or a forfeiture of bail or
collateral deposited to secure the defendant's appearance in
court in this state or anaother state, which forfeiture has
not been vacated. An offender is conzidered to have been
previously convicted for the purposes of sentencing if less
than 5 years have elapsed between the commission of the
present offense and a previocus conviction. If there has been
no additional conviction for an offense under this section
for a period of 5 years after a prior conviction under this
section, then the prior offense must be expunged from the
defendant's record.

(7) The court may order that a term of imprisonment
imposed under this section be served in another facility
made available by the county and approved by the sentencing
court. The defendant, if financially able, shall bear the
expense of the imprisonment in the facility. The court may
impose restrictions on the defendant's ability to leave the
premises of the facility and require that the defendant
follow the rules of that facility. The facility may be, but

is not required to be, a community-based prerelease center
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as provided for in 53-1-203. The prerelease center may
accept or reject a defendant referred by the sentencing
court.

{8) Except for the initial 24 hours on a first offense
or the 1initial 48 hours on a second or subsequent offense,
the court may order that a term of imprisonment imposed
under this section be served by imprisonment under home

arrest as provided in Title 46, chapter 18, part 10."

NEW seEcTION. SECTION 3. FORFEITURE PROCEDURE, (1) A

MOTOR VEHICLE FORFEITED UNDER 61-8-714 OR 61-8-722 MUST BE

SEIZED BY THE COUNTY SHERIFF WITHIN 10 DAYS AFTER THE

CONVICTION AND DISPOSED OF AS PROVIDED IN TITLE 44, CHAPTER

12, PART 2. EXCEPT AS PROVIDED IN THIS SECTION, THE

PROVISIONS OF TITLE 44, CHAPTER 12, PART 2, APPLY TO THE

EXTENT APPLICABLE.

{2) FORFEITURE PROCEEDINGS UNDER 44-12-201(1) MUST BE

INSTITUTED BY THE COUNTY SHERIFF WITHIN 20 DAYS AFTER THE

SEIZURE OF THE MOTOR VEHICLE.

(3) FOR PURPOSES OF 44-12-203 AND 44-12-204, THERE IS A

REBUTTABLE PRESUMPTION OF FORFEITURE. THE OWNER OF THE MOTOR

VEHICLE MAY REBUT THE PRESUMPTION BY PROVING A DEFENSE UNDER

61-8-714(3)(B)(II) OR 61-8-722(3)(B)(I1) OR BY PROVING THAT

THE OWNER WAS NOT CONVICTED OF A THIRD OR SUBSEQUENT OFFENSE

UNDER 61-B-401 OR 61-8-406. IT IS NOT A DEFENSE THAT THE

CONVICTED PERSON OWNS THE MOTOR VEHICLE JOINTLY WITH ANOTHER
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PERSON.

{4) FOR PURPOSES OF 44-12-206, THE PROCEEDS OF THE SALE

OF THE mMOTOR VEHICLE MUST BE DISTRIBUTED FIRST TO THE

BEOLDERS OF SECURITY INTERESTS WHO HAVE PRESENTED PROPER

PROOF OF THEIR CLAIMS, UP TO THE AMOUNT OF THE INTERESTS,

AND NEXT TO THE SHERIFF IN THE AMDUNT OF THE £OSTS OF THE

FORFEITURE PROCEEDINGS, AND THE REMAINDER TO THE BEPARTMENY

P —~-2ORRESFIONS —— —AND - —~HEMAN- — -SBRVI£BS - -9~ -PEND--ALCOHOR

INFPORMAT ZON-COURSBS -AND—PREAPMANT -PROGRAMS - -REPERRED--90-—IN

61-8-714-ANB-61-8-722 GENERAL FUND OF THE ARRESTING AGENCY.

{5) ACTIONS THE COURT MAY TAKE UNDER 44-12-205({3) TO

PROTECT TEE RIGHTS OF INNOCENT PERSCNS INCLUDE RETORN OF THE

MOTOR VEEICLE WITHOUT A SALE TO AN OWMER WHO IS UNABLE TO

PRESENT AN ADEQUATE DEFENSE URDER THIS SECTION BUT IS FOUND
BY THE COURT TO BE WITHOUT FAULT.

NEW SECTION. Section 4. Codification instruction.

[ Secttons-2~-chvongh-9i-are SECTION 3] IS8 intended to be

codified as an integral part of Title 61, chapter 8, part 4,
and the provisions of Title 61, chapter 8, part 4, apply to
{sections-2~through-9 SECTION 3].

—End-
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SENATE STANDING COMMITTEE REPORT

Page 1 of 1
March 28, 1993

MR. PRESIDENT:

We, your committee on Judiciary having had under consideration
House Bill No. 157 (third reading copy -- blue), respectfully
report that House Bill No. 157 be amended as follows and as so
amended be concurred in.

Signed: bbf?:: C4QZ(&5H4P€¢ZI¢9

Senator William "Bill"” Yellowtalil, Chéir

That such amendments read:

1. Page 4, line 11.
Strike: "forfeited as"
Insert: "selzed and subjected to the procedure"

2. Page 15, line 21.
Strike: "forfeited as"
Insert: "seized and subjected to the procedure"

3. Page 18, lines 1l and 17.
Strike: "COUNTY SHERIFF"
Insert: "arresting agency"

4. Page 19, line 2.
Following: "“(4)"
Insert: "(a)"

5. Page 19, line 5.
Following: "“INTERESTS"
Insert: "or the amount received from the sale, whichever is less"

6. Page 19, lines 6 and 7.
Strike: "AND" on line 6 through "PROCEEDINGS," on line 7

7. Page 19, line 1l1l.

Following: line 10

Insert: "(b) A holder of a security interest may petition the
sentencing court for transfer of title to the motor vehicle
to the holder of the security interest if the secured
interest is equal to or greater than the estimated value of
the motor vehicle."

~END-
SENATE

fw—Amd. Coord. Tm:-k. | Hd /57

7Y _ Sec. of Senate Senator Carrying Bill 691653SC.Sma
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HOUSE BILL NO. 157
INTRODUCED BY VOGEL, TOWE, CLARK,

J. JOHNSON, YELLOWTAIL

A BILL FOR AN ACT ENTITLED: “AN ACT REVISING THE PENALTIES

FOR DRIVING UNDER THE INFLUENCE OF ALCOHOL OR DRUGS AND FOR

DRIVING WITH A BLOOD ALCOHOIL CONCENTRATION OF 0.10 OR MORE;

AUTHORIZING SEIZURE AND PFORFEITURE OF MOTOR VEHICLES FOR
THIRD OR SUBSEQUENT VIOLATIONS OF DRIVING UNDER THE

INFLUENCE OF ALCOHOL OR DRUGS OR _DRIVING WITH A BLOOD

ALCOHOL CONCENTRATION OF 0.10 OR MORE; AND AMENDING SHEFPION

SECTIONS 61-8-714 AND 61-8-722, MCA.*

WHEREAS, Officer Mark Cady, 29 years old, is a 3-year
veteran of the Billings Police Department; and

WHEREAS, Officer Cady is married and the father of two
young children; and

WHEREAS, in the early morning hours of September 19,
1992, Cfficer Cady was seriopusly injured in a traffic
accident while on duty; and

WHEREAS, the traffic accident occurred while an
intoxicated driver was fleeing the scene of a personal
injury accident; and

WHEREAS, Officer Cady's patrol car was hit at a high

@m legusiative Councit

rate of speed by the fleeing driver; and
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WHEREAS, the driver of the fleeing vehicle was
intoxicated at the time of the accident and had a prior
conviction for driving under the influence of alcohol or
drugs; and

WHEREAS, Officer Cady and his family have suffered
terribly because of the actions of an irresponsible driver
involved in an alcohol-related traffic offense; and

WHEREAS, the community and the people of the state of
Montana have been deprived of the 1loyal and continuous
services of a dedicated public servant; and

WHEREAS, driving under the influence of alcchol or drugs
remains a serious problem in this state and current
penalties often do not deter multiple viclations of the DUI
laws; and

WHEREAS, in Montana during 1991, 92 victims died and
2,000 individuals were injured in alcohol- or drug-related
accidents; andéd

WHEREAS, additional penalties for multiple offenders may
deter multiple viclations and prevent the kind of tragedy
that Officer Cady and his family have suffered and may
prevent other families from suffering in the same way.

THEREFORE, the Legislature finds it fitting to enact the

following legislation,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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Section 1. Section 61-8-714, MCA, is amended to read:

“61-8-714. Penalty for driving under influence of
alcohol or drugs. (1) Exceét as prowvided in subsections (7)
and (8), a person convicted of a violation of 61-8-401 shalil
be punished by imprisonment in the county jail for not less
than 24 consecutive hours or more than 60 days and shall be
punished by a fine of not less than 5100 or more than $500.
The imprisonment sentence may not be suspended unless the
judge finds that the imposition of the imprisonment sentence
will pose a risk to the defendant's physical or mental
well-being.

{2) Except as provided in subsection {7), on a second
conviction, he the person shall be punished by a fine of not
less than $300 or more than $500 and by imprisonment for not
less than 7 days, at least 48 hours of which must be served
consecutively, or more than 6 months, Except as provided in
subsection (7), 3 days cof the imprisonment sentence may not
be suspended unless the judge finds that the imposition of
the imprisonment sentence will pose a risk to the
defendant's physical or mental well-being.

(3) (a) Except as provided in subsection (7), on the
third or subsequent conviction, he the person shall be

punished by imprisonment for a term of not less than 30

days, at least 48 hours of which must be served

congecutively, or more than 1 year and by a fine of not less
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than $500 or more than $1,000. Except as provided in
subsection (7), notwithstanding any provisicn to the
contrary providing for suspension of execution of a sentence
imposed under this subsection, the imposition or execution
of the first 10 days of the imprisonment sentence imposed
for a third or subsequent offense that occurred within 5
years of the first offense may not be deferred or suspended.

(b} (i) On_ the third or subsequent conviction, the

court, in addition to any other penalty imposed by law,

shall order the motor vehicle owned and operated by the

person _at the time of the offense to be forfeited-as SEIZED

AND SUBJECTED TO THE PROCEDURE provided under [sections-2

threugh-3 SECTION 3].

(ii) A vehicle used by a person as a common carrier in

the transaction of business as a common carrier is not

subject to forfeiture unless it appears that the aowner or

other person_ in  charge of the vehicle consented to or was

privy to the violation. A vehicle may not be forfeited under

this section for any act or omission established by the

owner to have been committed or omitted by a person other

than the owner while the vehicle was unlawfully in the

possession of a person other than the owner in violation of

the criminal laws of this state or the United States.

(iii) Forfeiture of a vehicle encumbered by a security

interest ig subject to the gecured person's interest if the
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person did not know and could not have reasanably known of

the unlawful possession, use, or other act on which the

forfeiture is sought.

(4) In addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcohol
treatment program approved by the department of corrections
and human services, which may, in the sentencing court's
discretion and upon recommendation of a certified chemical
dependency counselor, include alcohol or drug treatment, or
both. On conviction of a second or subsequent offense under
this section, in addition to the punishment providedrin this
section, regardless of disposition, the defendant shall
complete an alcchol information course at an alcohol
treatment program approved by the department of corrections
and human services, which must include alcochol or drug
treatment, or both. Each counselor providing education or
treatment shall, at the commencement of the education or
treatment, notify the court that the defendant has been
enrolled in a course or treatment program. 1If the defendant
fails to attend the course or the treatment program, the
counselor shall notify the court of the failure. As long as
the alcohol information course is approved as provided in
this subsection and the treatment is provided by a certified

chemical dependency counselor, the defendant may attend the
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information course and treatment program of his the
defendant's cholce. The treatment provided to the defendant
at a treatment program must be at a level appropriate to his

the defendant's alcohol problem, as determined by the 3judge

based upon the recommendation from the certified chemical
dependency counselor.

(5) For the purpose of determining the number of
convictions under this section, "conviction" means a final
conviction, as defined in 45-2-101, in this state,
conviction for a violation of a similar statute in another
state, or a forfeiture of bail or collateral deposited to
secure the defendant's appearance in court in this state or
another state, which forfeiture has not been vacated. An
offender is considered tc have been previously convicted for
the purposes of sentencing if less than 5 years have elapsed
between the commission of the present offense and a previous
conviction. If there has been no additional conviction Eor
an offense under this section for a period of 5 years after
a prior conviction under this section, then all records and
data relating to the prior conviction are confidential
criminal justice information, as defined in 44-5-103, and
public access to the information may only be obtained by
district court order upon good cause shown,

{6) For the purpose of calculating subsequent

convictions under this section, a conviction for a violation
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of 61-8-406 also constitutes a conviction for a violation of
61-8-401.

(7) The court may order that a term of imprisonment
imposed under this section be served in another facility
made available by the county and approved by the sentencing
court. The defendant, if financially able, shall bear the
expense of the imprisonment in the facility. The court may
impose restrictions on the defendant's ability to leave the
premises of the facility and require that the defendant
follow the rules of that facility.bThe facility may be, but
is not required to be, a community-based prerelease center
as provided for in 53-1-203, The prerelease center may
accept orrreject a defendant referred by the sentencing
court.

(8) Except for the initial 24 hours on a first offense
or the initial 48 hours on a second or subsequent offense,
the court may order that a term of imprisonment imposed
under this section be served by imprisonment under home

arrest as provided in Title 46, chapter 18, part 10."

NEW-SBEPION---SeCHON-2-—Geiture——-and--—forfeiture-—of-—

vehicte-~--netice———-reieases—ti}-A-motor-vehicte-subject-to
forfeiture-under-6%-8-714{33tby-any-be-seized-for-forfeiture
by-a-itaw-enfoarcement-officer-on-preocess;-inctuding-a-seizure
warranty—issued-by-a-c¢ourt-pursuant-to-iaws

t2y—-3f-a-motor-vehiclie-ia-peized-for-—forfeiture—-under
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this--sectiony-pending-forfeiture-and-finat-dispesitions—the
setzing—-officerls-—-empioying--agency—-may--do——-one—-of-—the
following=s
ta)y--remeve-the-motor-vehiecte——eo——a—-storage-—-area--for
safekeeping;
+B)—-remove—-the--motor-vehieie-to—a-piace-designated-by
the—court;-or
tey-—-provide-for-another-custodian--or--agency——to——take
cuqtody—af—the—notor—vehieie—and—renove—it-te-an—appraprinte
tocation-within-the-jurisdiction-cf-the-coures
t+34-—-As--scon——as—--practicable-after-a-vehicie-is-seized
éer-forfeieure-undef-this--seetienr——the-—seizing~-oséieez*s
employing-ageney-shaii-conduct-an—-inventory-and-estimate—the
valuve——cf-the—-vehictes-Rithin-20-days—of-seizure;—the-agency
shait—-give-notice-of--the--seizure--for-—-forfeirture——to--the
registered--ewner—-and--any-—heider--of-a-parfected-security
interest-in-the-sexzed-vehieliesr
t+4)--Phe-notice-required-by-subsection-{2}-must--contain
the-fatiowings
tay—a—-description-—of--the-vehielter-ineiuding—-the-year
butit-and-the-vehicte-ideneification—numbers
tby-—-the-name-of-the-registered-owners
{t+ey-—the-date-and-nature—of-the-viotatton--that--is——the
basis-eof-poasibie-forfeitures;

td3--the--telephone——number-and-address-where-additionat

-g- HB 157
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informaction—may-be-obtained;-and
tef--a——statement--that--the—-vehicite--i1s---subject-—--to

forfeicures

NEW-SEE€PION:—-Section3-—commencement——of--proceedings~—-
t1¥-—-in-the-event—-of-a-seizure-for-forfeiture-under-{section
237-the-seizing-agency-shaii-send——to-—-the--ctty-—-or--county
attorney--a-written-request-for-forfeiture-within-28-days-of
the-seizures-Phe-request-must-include-a-statement——of--faces
and-~eiseumstances—of--the--seizure--inciuding—the-names-of
witnessea-then-knowny-the-appraised-or--eseimated--vatue-—-of
the——moter-vehiclter-and-a-summary-of—the-facts-retied-on-for
forfeitures

t2y-—The-city-or-ceunty-attorney-shalti-determine-whether
ie——is—-prebable--that—ethe——-motor—-vehicte——is——subject—-to
forfeiture—-andy——if——seo;--may--cause——the———-inittiation-—-of
uncontested--or--judiciali--proceedings--against-the-owner-or
ctaimant-of ~the-motor-vehictes-if-on-ingquiry-and-examinacion
the-attorney-determines-chat-the-proceedinga-probabiy-cannot
be--sustained——or--that--justice--does---not---require-—-the
institubion-—-of--forfeiture--proceeadings;-the-attorney-shaii
notify-the-seizing--agency--and--immedintely——authorize--the
retease--of--the-seizure-for-forfeiture-en-the-motor-vehicie
er—-on—any-specified-interest-in-its

t3)--Ff~the-city-or-county-attorney--failas——to--initiate

forfeiture--proceedings-against-the-owner-or-ciainant-af-the
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motor-vehicie-seized-for—-forfeiture-by-issuing-a—-—notice—-of
pending--forfeiture--within-75-days-after—-seizurey-the-motor
vehicie-must-be-reieased-from—its-seizure-for-forfeicure--on
the-request-of-an-owner-or-ciagimants

NEW-SECPION:--Sectionm 4 —Peeition-—————to———-—institute——
forfeiture-proceedings----summens----servieer—-Fhe——eity--or
county-attorney-shatir-within-75-days—of-the-seizsure;-fite-a
petition——to-instituee-forfeiture-procesdings-with-the-cierk
of-the-district-coure-of-the-county--in--which——the--seizure
occurss——Fhe-—clterk--shail-issue-a-sommens-at-the-reguest-of
the-—petitioning--partys-—-Fhe-—petitioner--shati--cauvae—-the
aummons-to-be-served-upon-ati-awnera--or--ctaimants--cf--the
notor-vehicte-by-one-cf-the-fottowing-methodss

t1}--upon-—-e2n--owner--or-ciaimant-whose-name-and-address
are-knowny-by-perscnai-service—of-a-copy-of-the-petitcian-and
summons—-as-provided-in-the-Montana-Rules—of-Eivili-Procedures
or

t24--upon-an-owner-or-ciaimane-whese-address-is--unknown
but--whe--is--betieved--to--have-—-an--interest——-in-the-motor
vehiciey-by-pubiication-of-the-summons-in-—-one--issue--of--a
newspaper--of--generai--cirentation--in-the-county-where-the
seizure—occurred-orr-if--there-—-ts—-no--such--newspapers--by
pubtication--—itn—--one--issue-—-of--a--newspaper--of-——generai
eireuntation-in-an-adjoining-county-and-by-maiting-a-copy--of

the—-petition--and-summons-to-the-mest-recent-addreas-cf-the

-10-~ HB 157
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owner-er—ciainanty-if-anyy--shown-—-in--the--records--of--the
departnent-of-justices
NEW-SREPION:——Seetion-5-——aAnswer————-— to-—---ailegations-—-

eoncerning-use-of-motor-vehietes-Within-20--days—~after—-the
service--cf--the--petition-and-summons-er-pubiication-ef-the
sammonsy-as-previded-in-{seetion-43;-the-owner--or-—-ciaimant
of-~the--seized--motor--vehicie--shati-£fite-an-answer-to-the
ailegations--concerning--the——use--of--the---motor---venteie
deaeribed-in-the-petitionr--Paiiure-to-answer-within-28-days
bars--the—-owner-or-citaimant-from-presenting-evidence-at-any
subsequent---evidentiary-—-hearing---uniess----extraordinary

circumstances-exiats

follawing--answer——or--expiration-of-time-for-answering--+iy
There-is-a-rebuttabie--presumption--of--forfeiture—-for--att
motor--vehictes—-ordered--to——be--forfeited--under-631-6-7147
except-motor-vehicltes-exempted-under-61-8-714¢3)tby ¢y~
t2}—if-an-anawer-to-the-petition-is-not-fited-within-20
days-after-the—-service--of--the--petition-—and-—-summens—-or
publication--of--the--summonsy--the--court-upon-motion-shaii
order-the-motor-vehiclte-forfeited-to-the-eity-or-countys
t3y-——1f-—an—answer——is—-filted--within--20---days;—-~—the
forfeieure——proceedings——must--be-—-set-for-hearing-without-a
jury-no-seener-than-68--days—-after—-the--anawer—-is—-fiteds

Notice-—of--the-hearing-must-be-given-in-the-aanner-provided
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for-serviee—of-the-petition—and-summenss
NEW-SRET?IoN:--Section-F-—Procf-required-or-permitted-at-—
heapringr:—in-order-to-rebut—the-presumption—of-ferfestures
tiy-—an-owner-of-a--setred--motor--vehicie--who--has—-an
anawer—on——-file--shati-prove-that-the-metor-vehicie-was-not
used-in-a-third-or-subsequent-vioiation-of-61-8-461;
t2}--an-owner-who—has-an-answer-on-fite-ashaii-prove-that
the-vehiete—ta-exempt-under-631-8-734{3ytbytitys-or
t3y--a-ciaimant-of-a—-aecurity--interest--in--che--moter
vehicie-—-who--has-—-an--answer——en--filte-shari-prove-that-the
ciaimantis-security-interest--is——bona--fide--and--perfected
under—6x-3-163<
NEW-SHEPION: ——-Section8-—bispesitien—-of--motor-venicie—-
foilowing-hearingz-{1i}-If-the-court——finda——that--the--motor
vehicie--was-not-operated-in-a-third-or-subsequent-viotation
of-63-6-401-or-that——the--motor--vehicite--was——exempt-—under
61-8-734{t3ytb¥tityy———tt--—shati--order--the--motor--vehicie
reieased-to-the-owner-of--record--as——of--the--date—-cf£-—the
seizgures
t2y-—-Fhe-purpose-of-fasections-2-threugh-3i-is-eo—forfeie
only--the--righty--titiey—-or--interest-of-the-oewner--if—the
court—£inds-thakt-the-motor-vehicie-was-being-operated——-in--a
third-—or--subsequent—-violation-of-61-8-401i;-that-the-motor
vehicie-was-used-with-the-knowiedge-or—-consent-of-the-owners

and-that-proper-proof--of--a--etaim--was--presented--at--the
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hearing-—by--the--holder——of——a-security—interesty—-the-coure
shati-erder-the-motor-vehicie-reieaned-to-the-hoidezr-of-—the
security--interest-—if-the-amount-due-the—hetder-is—equai-to
or-in-excess-of-the-vaine-of-the-moter--vehicie--as--of-—-the
date--af-—-setzures—-If-—che--amount--due——the--hotder-of-the
security—ineerest-is——iess--than——the;—vaiue——oi-—the——motor
vehicles--the-—motor-vehicter—if~it—in-soidy-must-be-soid-at
publie-—auction-by-the-aw-enforcement-agency-thet-seitzed-the
metor—-vehicle-in-the-same-nmanner-provided--by--taw--for--the
sate-—-eof—property——under——execuntion——or-the-taw-enforcement
ageney-may-return—the-motor-vehicie—to--the--hoatder--of-——the
security——interest--without—-proceeding-with-an-auction+--Fhe
moter-vehicie-may-not-be-sotd-to-an-officer-or—-enpioyee——of
the—-iaw-enforcement-agency-that-seized-the-motor-vehicte-or
to-a~person-related-to-an-ocfficer-or-empicyee--by—biced--or
rareiages
t3y——in--making-—a-—-dispesition-of-a-motor-venicie—under
{sectionn-2-through-9ir-the—-court-may--take--any--action--te
protect-the-rights-ef-innocent-permonas
NEW-SEE?IoN:--Section-9-——pBisposition——-of--proceeds--of-—
sate--{iy—Whenever-a-motor-vehiclte-is-seized;-forfeiteds;-and
seold-under—the-provisiona-cf-{sections-2-through-9}7-the-net
proceeds-of-ehe—-saie-muse-be-distributed-an-foiiowss
tay--to-the--hotdera——of-—seenrity--interests--who--have

presented--proper--procof-—of-their-ctaimayr-rf-any;-up-to-the
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amount-of-their-intereats—in-the-motor-vehicter—and
tby--the-remaindery-if-anyr-to—the-county--treasurer--of
the--county-in-which—the-motor-vehicie-was-seizedys-who-shaii
establish—and-maintain-a-motor—-vehicie--forfeiture~-account
and--depesit-—-the—-remaninder-—into--the--acesunt;——-exeepe—-as
provided-in-subsection—ti}teys
tey—if--the--motor--vehicte--was--seized---within-——the
carporate-—iimits--ef-—a--city--or—town-by-a-iaw-enforcement
agency-of-that—-ecity-or-towny-the-remainder;-if-anyy--te—-the
eiey——sr--town-treasurer;-who-shati-establiish-and-maintain-a
motor-vehicie-forfeiture—account-and-depoaie--the——-remainder
into-the-accounty—except-as-provided-in-subsection-tiyteys
tdy——if——the--notor-vehicte-was-seized-by-an—enpioyee-of
the-stater-the-remaindery-if-anyr7-to-an—-account-in-the-seate
apeeial-revense-£fund-ta-the--credtt--of-—the--department-—of
justice;-except-as-provided-in-subsection-{ijtey+-or
tey--if--the-motor-vehicite-was-seiced-an-a-resulic-af-the
efforta—-of--more——than—-one--itav--enforeement--agencyr—-the
remaindery-—-tf-—anyr--to--the--acesunts—-required--by--—this
subsection-—-tijy--pro—rata-in-the-proportions-represented-by
the-agenciesl-expenses-of-investigations
+2y--Money-received-under-subaection-t1y--and--deposited
in-—a-eountyr—city;-or-town-mater—vehicte—forfeiture-accsunt
must-in-each-fiscal-year—-be--appropriated--to—-and-—-may--be

expended—-by--the--appiicabie-—-agency-—for——purposes—-sf-iaw
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enforcementr

SECTION 2. SECTION 61-8-722, MCA, IS AMENDED TO READ:

“61-8-722. Penalty for driving with excessive alcohol
concentration. (1} Except as provided in subsection (7), a
person convicted of a violation of 61-8-406 shall be
punished by impriscnment for not more than 10 days and shall
be punished by a fine of not less than $100 or more than
$500.

{2) Except as provided in subsection (7), on a second
conviction of a violation of £1-8-406, he shall be punished
by imprisonment for not less than 48 consecutive hours or
more than 30 days and by a fine of not 1less than $300 or
more than $500.

(3) [(a) Except as provided in subsection {7}, on a
third or subsequent conviection of a vioclation of 61-8-406,
he shall be punished by imprisonment for not less than 448
consecutive hours or more than & months and by a fine of not
less than $500 or more than $1,000.

(b) (i) On the third or subsequent conviction, the

court, in addition to any other penalty imposed by law,

shall order the motor vehicle owned and operated by the

person at the time of the offense to be farfeited-as SEIZED

AND SUBJECTED TO THE PROCEDURE provided under {section 3}.

(ii) A vehicle used by a person as a common carrier in

the transaction of business as a common carrier is not
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subject to forfeiture unlesg it appears that the owner or

other person_in charge of the vehicle consented to or was

privy to the violation. A vehicle may not be forfeited under

this section for any act or omisaion established by the

owner to have been committed or omitted by a person other

than the owner while the vehicle was unlawfully in the

possession of a person other than the owner in violation of

the criminal laws of this state or the United States.

(iii) Forfeiture of a vehicle encumbered by a security

interest is subject to the secured person's interest if the

person did not know and could not have reasonably known of

the unlawful possession, use, or other act on which the

forfeiture is sought.

(4) The provisions of 61-5-205(2), 61-5-208(2), and
61-11-203(2){d), relating to revocation and suspension of
driver's licenses, apply to any conviction under 61-B-406.

(5) In addition tc the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an  alcohol
treatment program approved by the department of corrections
and human services, which may include alcohol or drug
treatment, or both, if considéred necessary by the counselor
conducting the program. Each counselor providing education
or treatment shall, at the commencement of the education or

treatment, notify the court that the defendant has been
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enrolled in a course or treatment proé:am. If the defendant
fails to attend the course or the treatment program, the
counselor shall notify the court of the failure.

{6} For the purpose of determining the number of
convictions under this section, "conviction" means a final
conviction, as defined in 45-2-101, in this state or a
similar statute in another state or a forfeiture of bail or
collateral deposited to secure the defendant's appearance in
court in this state or another state, which forfeiture has
not been vacated. An offender is congsidered to have been
previously convicted for the purposes of sentencing if less
than 5 years have elapsed between the commission of the
present offense and a previous conviction. If there has been
no additional conviction for an offense under this section
for a period of 5 years after a prior conviction under this
section, then the prior offense must be expunged from the
defendant's record.

{7) The court may order that a term of imprisonment
imposed under this section be served in another Ffacility
made available by the county and approved by the sentencing
court. The defendant, if financially able, shall bear the
expense of the imprisonment in the facility. The court may
impose restrictions on the defendant's ability to leave the
premises of the facility and reguire that the defendant

follow the rules of that facility. The facility may be, but
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is not required to be, a community-based prerelease center
as provided for in 53-1-203. The prerelease center may
accept or reject a defendant referred by the sentencing
court.

(8} Except for the initial 24 hours on a first cffense
or the initial 48 hours on a second or subsegquent offense,
the court may order that a term of imprisonment imposed
under this section be served by impriscnment under home

arrest as provided in Title 46, chapter 18, part 106."

NEW SECTION, SECTION 3. FORFEITURE PROCEDURE. (1) A
MOTOR VEHICLE FORFEITED UNDER 61-8-714 OR 61-8-722 MUST BE

SEIZED BY TEE €OUN®¥-SHERIFF ARRESTING AGENCY WITHIN 10 DAYS

AFTER THE CONVICTION AND DISPOSED OF AS PROVIDED IN TITLE

44, CHAPTER 12, PART 2. EXCEPT AS PROVIDED IN THIS SECTION,

THE PROVISIONS OF TITLE 44, CHAPTER 12, PART 2, APPLY TO THE

EXTENT APPLICABLE.

{2) FORFEITURE PROCEEDINGS UNDER 44-12-201(1) MUST BE

INSTITUTED BY THE COUNTY¥-SHERIPF ARRESTING AGENCY WITHIN 20

DAYS AFTER THE SEIZURE OF THE MOTOR VEHICLE.

{3} FOR PURPOSES OF 44-12-203 AND 44-12-204, THERE IS a

REBUTTABLE PRESUMPTION OF FORFEITURE. THE OWNER OF THE MOTOR

VEEICLE MAY REBUT THE PRESUMPTION BY PROVING A DEFENSE UNDER

61-8-714(3)(B}{II) OR 61-8-722{3)(B}(II) OR BY PROVING THAT

THE OWNER WAS NOT CONVICTED OF A THIRD OR SUBSEQUENT OFFENSE

UNDER 61-8-401 OR 61-8-406. IT IS NOT A DEFENSE THAT THE
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CONVICTED PERSON OWNS THE MOTOR VEHICLE JOINTLY WITH ANOTHER
PERSON.

{4} (A) FOR PURPOSES OF 44-12-206, THE PROCEEDS OF THE

SALE OF THE MOTOR VEHICLE MUST BE DISTRIBUTED FIRST TO THE

HOLDERS OF SECURITY INTERESTS WHO HAVE PRESENTED PROPER

PROOF OF THEIR CLAIMS, UP TO THE AMOUNT OF THE INTERESTS OR

THE AMOUNT RECEIVED FROM THE SALE, WHICHEVER IS LESS, ANB

NEXE--$6--PHE--SHERIPP-—-¥N--FHE-—AMOUNT--OP-PHB-€OSPS—OF -FHE

PORPEIPURE-PROEBEDINGSy AND THE REMAINDER TO THE DBEPARPMENT

BF-—-CORREEPIONS——-ANB———HUMAN-——S9BRVIE€EY--26--PUNB--AbBEOHOb

!mm-EGBRSBB—AHB—!RBA!HM—PRBQMHS--RBEERRBB~—TB——iH

61-8-714-AND-61-8-722 GERERAL FUND OF THE ARRESTING AGENCY.

{B) A HOLDER OF A SECURITY INTEREST MAY PETITION THE

SENTERCING COURT FOR TRANSFER OF TITLE TO THE MOTOR VEEICLE

TO THE HOLDER OF THE SECURITY INTEREST IF THE SECURED

INTEREST 1S EQUAL TO OR GREATER THAN THE ESTIMATED VALUE OF

THE MOTOR VEHICLE.

(5) ACTIONS THE COURT MAY TAKE UNDER 44-12-205(3) TO

PROTECT THE RIGHTS OF INNOCENT PERSONS INCLUDE RETURN OF THE

MOTOR VEHICLE WITHOUT A SALE TO AN OWNER WHO IS UNABLE TO

PRESENT AN ADEQUATE DEFENSE UNDER THIS SECTION BUT IS FOUND
BY THE COURT TO BE WITHBOUT FPAULT.

NEW SECTION. Section 4. codification instruction.

[Bections-2—-through-94-are SECTION 3] 15 intended to be

codified as an integral part of Title 61, chapter B, part 4,
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and the provisions of Title 61, chapter 8, part 4, apply to
[sections-2-through—3 SECTION 3].

—~End-
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