
HOUSE BILL NO. 121 

INTRODUCED BY FAGG, HARPER, GROSFIELD, BECK 
BY REQUEST OF THE WATER POLICY COMMITTEE 

JANUARY 8, 1993 

JANUARY 19, 1993 

FEBRUARY 5, 1993 

FEBRUARY 6, 1993 

FEBRUARY 9, 1993 

FEBRUARY 10, 1993 

FEBRUARY 13, 1993 

FEBRUARY 15, 1993 

FEBRUARY 16, 1993 

MARCH 30, 1993 

MARCH 31, 1993 

APRIL 1, 1993 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

ON MOTION, REREFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 63; NOES, 32. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN AS 
AMENDED. 

THIRD READING, CONCURRED IN. 
AYES, 48; NOES, O. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 



APRIL 5, 1993 

APRIL 6, 1993 

APRIL 7, 1993 

APRIL 15, 1993 

APRIL 16, 1993 

APRIL 22, 1993 

APRIL 22, 1993 

APRIL 23, 1993 

SECOND READING, AMENDMENTS NOT 
CONCURRED IN. 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE HOUSE 

ON MOTION, CONFERENCE COMMITTEE 
DISSOLVED. 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, CONFERENCE COMMITTEE 
DISSOLVED. 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

IN THE HOUSE 

SECOND READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

THIRD READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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INTRODUCED 

~ 
BY rA &-t;-

~.~N0.~4 
/tl7-7 , 

BY REQUEST OF THE WATER/POLICY COMMITTEE 

C. 

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A GROSS 

NEGLIGENCE LIABILITY STANDARD FOR CERTAIN DAM OWNERS; 

EXTENDING THE LIABILITY STANDARDS TO CERTAIN DAMS IN 

ADDITION TO 

STANDARDS TO 

PERMITTED 

NONFEDERAL 

DAMS; EXTENDING THE LIABILITY 

DAMS ON FEDERAL PROPERTY; 

ESTABLISHING A PENALTY; AMENDING SECTIONS 85-15-107 AND 

8S-1S-30S, MCA; AND REPEALING SECTION 85-15-501, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-15-107, MCA, is amended to read: 

"85-15-107. E>eemptions. ill The provisions of 

85-iS-¼95,-85-¼5-¼86, 85-15-108 through 85-15-110, 85-15-209 

through 85-15-216, 85-15-305, 85-15-401, 85-i5-58i 7 --and 

85-15-502, and [section 41 do not apply to: 

ill dams subject to a permit issued pursuant to 

82-4-335 for the period during which the dam is subject to 

the permit7~ 

ill ~he--pro¥~sions--or--85-¼5-i88--throttgh--85-i5-¼t8, 

85-¼5-i89---~throagh----B5-¼5-i¼6,---85-¼5-385,---85-t5-48¼, 

85-¼5-58¼,-and-B5-¼5-58i-do-not-app¼y-to federal dams and 

reservoirs,--to--"o"£ederal--dams--and-reservo±rs-loeated-o" 
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federa¼-¼ands-if-they-are-sab;eet-to-a-dam-safety-re¥iew--by 

a-federa¼-ageney,-or-teL 

1£1 dams and reservoirs licensed and subject to 

inspection by the federal energy regulatory commission7--~he 

provisions---of---85-¼5-¼85,--85-¼5-i96,--85-i5-i98--throagh 

B5-¼5-i¼9 7 -~-es-¼5-i99---throagh----es-¼5-z¼6,----es-¼5-395, 

85-¼5-49¼,-85-¼5-58i7 -and-85-¼5-58i-do-not-app¼y-toi.....2!. 

1£l dams that are required to obtain a certificate of 

environmental compatibility and public need pursuant to 

75-20-201 for the period during which the dam is subject to 

the certificate. fn-additien,-~he--provis±ons--or--B5-¼5-¼8B 

throagh--85-¼5-¼¼87--85-¼5-i89-threagh-B5-¼5-z¼6,-es-¼5-385, 

85-¼5-48¼7-85-¼5-58¼,-and-85-¼5-58z-de-not-appiy-anti¼--aa¼y 

¼7-¼9987-to-high-hazard-dams-that-have-been-inspeeted-by-the 

8aS•-army-eorps-of-engin~~re-pttrs~ant-to-P•D•-9i-36~-and-£or 

wh¼e"--r~stt¼~an~--dam--sefety-reporte-have-been-s~bm¼tted-to 

the-ow"er. 

(2) The provisions of 85-15-108 through 85-15-110, 

85-15-209 through 85-15-216, 85-15-401, 85-15-502, and 

lsection 4) do not apply to nonfederal dams and reservoirs 

located on federal lands if they are subject to a dam safety 

review by a federal agency." 

NEW SECTION. Section 2. Purpose. {l) The legislature 

finds that ddms provide a variety of benefits to the state 

ot Montdna. These benefits include the regulation of 

-2-
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streamflows for flood control; water storage for irrigation, 

for 

for 

municipal, industrial, and stock water consumption, and 

hydropower generation; improved opportunities for 

flatwater recreation; and improved fisheries. Additionally, 

dams play a crucial role in maintaining the vitality of 

Montana's economy. The state therefore has a legitimate and 

compelling interest in encouraging the construction of dams 

that conform to the water storage policy provided in 

85-1-703. 

(2) The legislature further finds that one impediment 

to the construction of new dams is the 

associated with dam construction 

potential liability 

and operation. The 

legislature understands the inherent risks to public safety 

associated with dam construction and operation but finds 

that compliance with the Montana Dam Safety Act reduces 

those risks to an acceptable level. 

(3) The legislature further understands and finds that 

a reasonable and prudent landowner should understand the 

inherent risks associated with placing a structure below an 

existing dam. The legislature finds that a landowner who 

places a structure downstream from an existing dam assumes 

some of the potential risk to person or property of dam 

failure. The legislature finds that instituting a gross 

negligence liability standard for existing permitted and 

other existing properly constructed dams, as provided for in 

-3-
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85-15-305, serves the compelling state interest of 

encouraging dam construction in the least intrusive manner 

possible and that the development of the gross negligence 

liability standard is closely related to that compelling 

state interest. 

Section 3. Section 85-15-305, MCA, is amended to read: 

"85-15-305. Liability of owners for damage. (1) Except 

as provided in ~ttb9ee~ion subsections (2) and (3), nothing 

in this chapter relieves an owner of a dam or reservoir of 

any legal duty, obligation, or liability incident to its 

ownership or operation, including any damages resulting from 

leakage or overflow of water or floods caused by the failure 

or rupture of the dam or reservoir. 

(2) The owner of a dam or reservoir that has been 

permitted by the department in accordance with this chapter 

or that was designed, constructed, and regularly maintained 

under the supervision of an engineer is not,~ 

~ in the absence of negligence, not liable for 

damages to persons or property resulting from flows of water 

from failure of the dam or reservoirL whieh--ere---of 

sttffieient--megnittt~e--te--exeeed-the-¼imits-oE-the-¼86-ye8r 

fleedpla*n-as-d~f¼n~d-*n-~6-5-183~ or 

(b) in the absence of gross negligence: 

(i) not liable for property damages resulting from 

flows of water from failure of the dam or reservoir to 

-4-
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structures placed downstteam from an existing dam; or 

(ii) not liable for personal injury or death if the 

person injured or killed was downstream from an existing dam 

as a result of a structure being placed downstream from the 

existin~ 

1l.l In addition, the owner of any dam or reservoir that 

has been permitted by the department in accordance with this 

chapter or that was designed, constructed, and regularly 

maintained u~der the supervision of an engineer may, without 

10 incurring liability, allow passage through the reservoir of 

11 inflows without diminution," 

12 NEW SECTION. Section 4. Civil penalty. An owner of a 

13 dam with an impounding capacity of 50 acre-feet or greater 

14 measured at the maximum normal operating pool who fails to 

15 comply with a provision of this chapter or a rule or order 

16 of the department adopted or made pursuant to this chapter 

17 is subject to a civil penalty not to exceed $1,000. Each day 

18 of violation is a separate offense* 

19 NEW SECTION. Section 5. Repealer. Section 85-15-501, 

20 MCA, is repealed. 

21 NEW SECTION. Section 6. Codification instruction. 

22 [Section 4] is intended to be codified as an integral part 

23 of Title 85, chapter 15, part 5, and the provisions of Title 

24 85, chapter 15, part 5, apply to [section 4]. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for 880121. as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 

The bill establishes a gross negligence liability standard in damage suits against dam owners of permitted or engineered 
dams by people taking up occupancy downstream from an already existing dam. This liability standard is extended to non­
federal dams on federal property as well. This bill also establishes a penalty for failure to comply with the Montana Dam 
Safety Act, or rule, or order of the Department of Natural Resources and Conservation. 

FISCAL IMPACT: 

Expenditures: None 

Revenues: Civil penalties assessed would be deposited in the general fund. The amount of civil penalties to be levied is 
unknown. 

1d9LlH L 1·12~f3 
DAVID LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

Fiscal Note for HS0121, as introduced 

tl13 1'2\ 
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APPROVED BY COMMITTEE 
ON JUDICIARY 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BOOSE BILL NO. 121 

IN'l'RODUCED BY FAGG, HARPER, GROSFIELD, BECK 

BY REQUEST OF THE WATER POLICY COMMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A GROSS 

NEGLIGENCE LIABILITY STANDARD FOR CERTAIN DAM OWNERS; 

EXTENDING THE LIABILITY STANDARDS TO CERTAIN DAMS IN 

ADDITION TO 

STANDARDS TO 

PERMITTED 

NONFEDERAL 

DAMS; EXTENDING THE LIABILITY 

DAMS ON FEDERAL PROPERTY; 

ESTABLISHING A PENALTY; AMENDING SECTIONS 85-15-107 AND 

85-15-305, MCA; ANB REPEALING SECTION 85-15-501, MCA; AND 

PROVIDING AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-15-107, MCA, is amended to read: 

"85-15-107. Bae,optlona. ill The provisions of 

BS-¼5-¼857-85-¼5-¼867 85-15-108 through 85-15-110, 85-15-209 

through 85-15-216, 85-15-305, 85-15-401, 85-¼S-58¼7--■nd 

85-15-502, and (section 4) do not apply to~ 

ill daas subject to a permit issued pursuant to 

82-4-335 for the period during which the dam is subject to 

the permilTL 

ill ~he--pro•i■ion■--of--85-¼5-¼88--throagh--BS-¼S-¼¼87 

85-¼5-i89---throagh---es-¼5-il67----es-l5-3B57----es-1s-•e1T 

85-15-58¼7--and--BS-¼S-SBi--do-not-app¼y-to federal dams and 

~--

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0121/02 

reservoirs7-to-nonfedera¼-dalu--and--reaeP1roira--¼oeated--on 

federa¼--¼anda-if-they-are-aab;eet-to-a-daa-■afety-re•iew-by 

a-federa¼-egeney7-e•-teL 

1£1 dams and reservoirs licensed and subject to 

inspection by the federal energy regulatory commissionT-¥he 

proviaions--of--BS-¼5-¼857--BS-¼S-¼867---BS-¼S-¼88---throagh 

8S-¼S-i¼B7----85-¼5-i89----thr0119h---BS-¼S-i¼67---BS-¼5-3857 

BS-¼5-48¼7-85-¼5-58¼7-and-BS-¼S-SBi-do-not-app¼y-to.L..!!!. 

ill dams that are required to obtain a certificate of 

environmental compatibility and public need pursuant to 

75-20-201 for the period during which the dam is subject to 

the certificate. ¼n--addition7-the-proviaions-of-BS-¼S-¼BB 

throa9h-BS-¼S-¼¼87-85-¼S-iB9-threagh--85-¼5-ii67--BS-¼5-3857 

BS-¼5-48¼7--85-¼5-58¼7-and-BS-¼S-S&i-do-not-app¼y-anti¼-aa¼y 

¼7-¼9987-to-high-ha•ard-daaa-that-have-been-inapeeted-by-the 

8T9T-aray-corps-of-engineera-paraaant-to-PThT-9i-36~-and-for 

whieh-reaa¼tant-daa-aafety-reporta-ha•e--been--aabaitted--to 

the-owner• 

(2) The provisions of 85-15-108 through 85-15-110, 

85-15-209 through 85-15-216 1 85-15-401, 85-15-502 1 and 

[section 4) do not aPPlY to nonfederal dams and reservoirs 

located on federal lands if they are subject to a dam safety 

review by a federal agency. 

(3) THE PROVISIONS OF 85-15-305 DO NOT APPLY TO DAMS 

AND RESERVOIRS AT A NATIONAL PRIORITY LIST SITE AS DEFINED 

-2- HB 121 
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BY THE FEDERAL COIIPREIIENSIVE ENVIRONMENTAL RESPONSE, 

COMPENSATION. AND LIABILITY ACT OF 1980 (CERCLA), PUBLIC LAW 

!16-510." 

NE'lf SECTIOR. Section 2. Purpose. (l) The legislature 

finds that daaa provide a variety of benefits to the state 

of Montana. These benefits include the regulation of 

stream.flows for flood control; water storage for irrigation, 

for municipal, industrial, and stock water consuaption, and 

for hydropower generation; i■proved opportunities for 

flatwater recreation; and improved fisheries. Additionally, 

da- play a crucial role in maintaining the vitality of 

Montana's econ011y. The state therefore has a legitimate and 

compelling interest in encouraging the construction of da■a 

that confer■ to the water storage policy provided in 

85-1-703. 

(2) The legislature further finds that one iapadi-nt 

to the construction of new~ is the potential liability 

associated with dam construction and operation. The 

legislature understands the inherent risks to public safety 

associated with daa construction and operation but finds 

that c011pliance with the Montana Du, Safety Act reduces 

those risks to an acceptable level. 

(3) The legislature further understands and finds that 

a reasonable and prudent landowner should understand the 

inherent risks associated with placing a structure below an 

-3- BB 121 
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existing daa. The legisla.ture finds that a landowner who 

places a structure downstream fr011 an existing dam assuaes 

soae of the potentLal risk to per110n or property of daa 

fail.ure. The legislature finds that instituting a groaa 

negligence liability standard for eziating permitted and 

other ezisting properly constructed dams, as provided for in 

85-15-305, serves the c011pelling state interest of 

encouraging daa construction in the least intrusive aanner 

possible and that the developaent of the gross negligence 

liability standard is closely related to that coapalling 

state interest. 

Section 3. Section 85-15-305, IICA, is amended to read: 

"85-15-305. Li.a»ility of owners for daaage. (1) BlCcept 

as provided in sebeee~¼en subsections (2) and (3), nothing 

in this chapter relieves an owner of a daa or reservoir of 

any legal duty, obligation, or liability incident to its 

ownership or operation, including any damages resulting froa 

leakage or overflow of water or floods caused by the failure 

or-ra~•~e of the dall or reservoir. 

(2) The owner of a daa or reservoir that has been 

peraitted by the depar~nt in accordance with this chapter 

or that was designed 1 constructed, and rege¼er¼y PROPERLY 

aaintained under the supervision of an engineer ia ne~T~ 

.l.!1 in the absence of negligence, !!2!:_ l.iable for 

daaage■ to persona or property resulting from flows of water 

-4- BB 121 
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from failure of the dam or reservoirL wh¼eh--are---of 

ettffieieftt--aagnitade--to--e•eeed-the-¼i■ita-of-the-¼88-yeer 

f¼oedp¼eift-ee-defifted-ift-T6-S-¼83~ 2!_ 

(bl in the absence of gross negligence: 

(ii .not liable for property damages resulting from 

flows of water from failure of the dam or reservoir to 

structures placed downstr.eam from an existing dam: or 

(ii) not liable for personal injury or death RESULTING 

FROM FLOWS OF WATER FROM FAILURE OF THE DAM OR RESERVOIR if 
the person injured or killed was downstream frOll an existing 

dam as a result of a structure being placed 49wnstrea.a from 

the existing dam. 

ill In addition, the owner of any dam or reservoir that 

has been permitted by the department in accordance with this 

chapter or that was designed, constructed, and regtt¼ar¼y 

PROPERLY maintained under the supervision of an engineer 

raay, without incurring liability, allow passage through the 

18 reservoir of inflows without diminution." 

19 NEW SECTION. Section 4. Civil penalty. An owner of a 

20 daa with an impounding capacity of 50 acre-feet or greater 

21 measured at the maximu■ normal operating pool who fails to 

22 comply with a provision of this chapter or a rule or order 

23 of the department adopted or made pursuant to this chapter 

24 is subject to a civil penalty not to exceed $1,000, Each day 

25 of violation is a separate offense. 

-5- HB 121 
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NEW SECTION. Section 5. Repealer. section 85-15-501, 

MCA, is repealed. 

NEW SECTION, Section 6. Codification instruction. 

[Section 4] is intended to be codified as an integral part 

of Title 85, chapter 15, part 5, and the provisions of Title 

85, chapter 15, part 5, apply to [section 4]. 

NEW SECTION. SECTION 7. APPLICABILITY. [THIS ACT] 

APPLIES TO CAUSES 01" ACTION ACCRUING ON OR AFTER OCTOBER 1, 

1993. 

-End-

-6- BB 121 
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BOUSE BILL NO. 121 

INTRODUCED BY FAGG, HARPER, GROSFIELD, BECK 

BY REQUEST OF THE IIATER POLICY COMMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A GROSS 

NEGLIGENCE 

EXTENDING 

ADDITION 

LIABILITY STANDARD FOR 

THE LIABILITY STANDARDS 

CERTAIN DAM 

TO CERTAIN 

OWNERS; 

DAMS IN 

TO DAMS; EXTENDING THE LIABILITY 

STANDARDS TO 

PERMITTED 

NONFEDERAL DAMS ON FEDERAL PROPERTY; 

ESTABLISHING A PENALTY; AMENDING SECTIONS 85-15-107 AND 

85-15-305, MCA: MIB REPEALING SECTION 85-15-501, MCA; AND 

PROVIDING AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF IION'l'ANA: 

Section 1. Section 85-15-107, MCA, ia aaended to read: 

"85-15-107. Ba~tlons. ill The provisions of 

85-¼5-¼857-85-15-¼867 85-15-108 through 85-15-110, 85-15-209 

through 85-15-216, 85-15-305, 85-15-401, 85-¼5-58¼7--and 

85-15-502 1 and [section 4) do not apply to~ 

.L!l daas subject to a per■lt issued pursuant to 

82-4-335 for the period during which the daa is subject to 

the per■itTL 

ill ~he--proviaiona--of--85-l5-¼8B--throa9h--85-¼5-¼l8T 

85-tS-i89---throa9h---BS-lS-i¼67----85-¼S-3857----8S-lS-48¼T 

85-t5-SBly--■nd--85-tS-58i--do-not-app¼y-to federal daas and 
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reaervoirs7-to-nonfederat-.la■a--alld--reaervofra--l-te<l--on 

federal--¼ande-ff-thay-are-eab;eet-to-•---••fety-re•f--by 

a-fadaral-a9eney7-or-toL 

1.!:.l daas and reservoirs licensed and subject to 

in■pection by the federal energy regulatory ~issionT-fte 

provisions--of--BS-¼S-¼8S7--8S-l5-l86y---85-¼5-¼88---throa9h 

85-lS-¼¼8y----8S-¼5-iB9----throa9h---85-l5-i¼6y---85-¼S-3857 

8S-l5-4Bly-85-l5-58l7-aftd-85-¼5-58i-do-not-apply-te; or 

ill daas that are required to obtain a certificate of 

environaental co■patibility and public need pursuant to 

75-20-201 for the period during which the da■ la subject to 

the certificate. fn--addition7-the-previafona-ef-8S-¼S-¼88 

thr...,9h-8S-¼S-ll87-8S-¼5-i89-thr...,9h--8S-¼S-i¼67--85-l5-3857 

8S-¼5-48l7--85-l5-S8l7-and-85-l5-58i-do-net-app¼y-antil-~aly 

¼7-l9987-to-hf9h-hasard-da■s-th■t-have-Hen-inspeeted-by-the 

8T8T-Br■y-eerp■-ef-■n9ineer■-par■aant-to-PT&T-9i-361-and-for 

whieh-r■ea¼t■nt-de■-■afet7-reporta-have--been--aab■ftte<1--te 

~he-01111erT 

(2) The provi ■ iona of 85-15-108 through 85-15-110 1 

85-15-209 through 85-15-216 1 85-15-401 1 85-15-502 1 and 

Jsection 4) do not apply to nonfederal da- and reservoir■ 

located on federal land■ if they are subject to a da■ safety 

review by a federal agencya 

{Jl TBZ PROVISIONS OF 85-15-305 DO NOT APPLY TO DAMS 

AND RESERVOIRS AT A NATIONAL PRIORITY LIST SITE AS DEFINED 

-2- BB 121 
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BY THE FEDERAL COMPREHENSIVE ENVIRONMENTAL RBSPONSE1 

COMPENSATION, AND LIABILITY ACT OF 1980 (CERCLA) 1 PUBLtC LAW 

96-510," 

NEW SECTION. Section 2. Purpoae. Cl) The legislature 

finds that dams provide a variety of benefits to the state 

of Montana. These benefits include the regulation of 

streaaflows fof flood control; water storage for irrigation, 

for ■unicipal, industrial, and stock water consuaption, and 

for hydropower generation; i■proved opportunities for 

flatwater recreation; and improved fisheries. Additionally, 

da■s play a crucial role in 11LBintaining the vitality of 

Montana's economy. The state therefore has a legiti-te and 

compelling interest in encouraging the construction of da■s 

that conform to the water storage policy provided in 

85-1-703. 

(2) The legislature further finds that one i■pedi-nt 

to the construction of new dams is the potential liability 

associated with da■ construction and operation. The 

legislature understands the inherent risks to public safety 

aaaociated with dam construction and operation but finds 

that coapliance with the .Montana Dam Safety Act reduces 

those risks to an acceptable level. 

Cl) The legislature further understand■ and finds that 

a reasonable and prudent landowner should understand the 

inherent risks associated with placing a structure below an 
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existing da■• The legialature find■ that a landowner vho 

places a structure downstrea■ froa an existing daa aasuae■ 

soae of the potential risk to person or property of daa 

failure, The legislature finds that instituting a gross 

negligence liability standard for existing permitted and 

other existing properly conatructed da■a, as provided for in 

85-15-305, aerv,!'& the compelling state interest of 

encouraging dam conatruction in the least intrusive -nner 

possible and that the develoi,:aent of the groas negligence 

liability standard ia closely related to that coapelling 

state interest. 

Section 3. Section 85-15-305, MCA, is -nded to read, 

•■S-15-305. Liability of -r■ for 4-«Je. Cl) Bxcept 

as provided in ■ah■ae~ion subsections 12) and (l), nothing 

in this chapter relieves an owner of a da■ or reservoir of 

any legal duty, obligation, or liability incident to it■ 

ownerahip or operation, including any d.-gea resulting froa 

leakage or overflow of water or floods cauaed by the failure 

or-rapt:are of the da■ or reservoir, 

(2) The owner of a da■ or reaervoir that has been 

per■itted by the depart■ent in accordance with this chapter 

or that was designed, constructed, and r-,■l■riy PROPERLY 

-intained under the aupervision of an engineer i ■ no~Ti 

fil in the abaence of negligence, not liable for 

dwges to peraons or property resulting fro■ flows of water 
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from failure of the daa or reservoirL wh¼eh--are---of 

eaffieient---9n¼tade--to--e•eeed-the-¼¼■¼te-of-the-¼88-:,ea• 

f¼oodpta¼n-ae-defined-¼n-i6-5-t8~T ~ 

(bl in the absence of gross negligence: 

ji) not liable for property damages resulting froa 

flows of watet from failure of the daa or reservoir to 

structures placed downstream from an existing d-; or 

(ii) not liable for personal injury or death RESULTING 

FROM FLOWS OF NATER FROM FAILURE OF THE DAM OR RESERVOIR !f 

the peraon injured or killed was downstream fr011 an existing 

dam as a result of a structure being placed d9wn~tre~ fr011 

the existing da■• 

ill In addition, the owner of any daa or reservoir that 

has been per■itted by the department in accordance with this 

chapter or that was designed, constructed, and rega¼a•¼Y 

PROPERLY ■aintained under the supervision of an engineer 

■ay, without incurring liability, allow passage through the 

reservoir of inflows without di■inution." 

NEW SECTI_ON, Section 4. Civil penalty. An owner of a 

20 da■ with an iapounding capacity of SO acre-feet or greater 

21 ■easured at the ■axi■u■ nor■al operating pool who fail• to 

22 co■ply with a provision of this chapter or a rule or order 

23 of the depart■ent adopted or ■ade purauant to this chapter 

24 is subject to a civil penalty not to exceed $1,000. Bach day 

25 of violation la a ■eparate offense. 
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NEW SECTION. Section 5. 11.epealer. Section 85-15-501, 

MCA, is repealed. 

NEW SECTION. Section 6. Codification inatructioa. 

[Section 4) is intended to be codified as an integral part 

of Title 85, chapter 15, part 5, and the provisions of Titie 

85, chapter 15, part 5, apply to (section 4). 

NEW SECTION. SECTION 7. APPLICABILITY. [THIS ACT) 

APPLIES TO CAUSES OP ACTION ACCRUING ON OR AFTER OCTOBER 1, 

1993. 

-End-
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MR. PRESIDENT: 

SENATE STAIIDUlG COMMITTll RRPORT 

Pagel of 2 
March 29, 1993 

We, your committee on Judiciary having had under consideration 
House Bill No. 121 (third reading copy -- blue), respectfully 
report that House Bill No. 121 be amended as follows and as so 
amended be concurred in. 

Signed: 
Senator WillT1~a~m~~c,-,r,r"l,f:?;l~l~o~w~t~a~1TT1-,..:.,C~a~1'-r 

That such amendments read: 

1. Title, lines 5 and 6. 
Strike: "ESTABLISHING" on line 5 through "OWNERS;" on line 6 

2. Page 3, line 23 through page 4, line 11. 
Strike: subsection (3) in its entirety 

3. Page 4, line 23. 
Following: "is• 
Insert: • ff . 
Strike: ": .. 
4. Page 4, line 24. 
Strike: ".W." 
5. Page 5, line l. 
Strike: ... 
insert: ff 

L . . 
6. Page 5, line 3. 
Strike: "~" 

7. Page 5, lines 4 through 12. 
Strike: subsection lb) in its entirety 

8. Page 5, line 19. 
Following: line 18 
Insert, "[(4) The limitation on liability provided in subsection 

12) does not apply to a state-owned dam.]" 

~/Amd. Coord. "1l'.' Sec. of Senate 
G,--~,e..\d 
Senatorarry1ng B111 701359SC.San 

9. Page 6. 
Following: line 6 
Insert: 

Page 2 of 2 
March 29, 1993 

"NEW SECTION. Section 7. Two-thirds vote 
required. It is the intent of the legislature that the 
provisions of [section 3] apply to all qualifying 
state-owned dams as well as other dams. Because 
[section 31, when applied to state-owned dams, limits 
governmental liability, Article II, section 18, of the 
Montana constitution ~equires a vote of two-thirds of 
the members of each house of the legislature for 
passage. If [this act] fails to receive the required 
two-thirds vote, the bracketed language in [section 
3(4)] is effective. If [this act] receives the 
required two-thirds vote, the bracketed language is 
void." 

Renumber: subsequent section 

-END-

SENATE 
H/3 ,21 

701359SC.San 



SENATE COHMITTEE OF THE WHOLE AMENDMEN'l' 

March 31, 1993 11:05 am 

Mr. Chairman: I move to amend Bouse Bill No. 121 (third reading 
copy -- blue). 

REJECT 

That such amendments read: 

Amend Senate Committee on Judiciary Committee Report dated March 
29, 1993, as follows: 

Amendment No. 8 
Following: "to a" in inserted subsection (4) 
Insert: "nonpermitted" 

-END-

~ Amd. Coard. 

SENATE 

H& 111 
r72110SCW.Sma 



SENATE COMMITTEE OF THE NHOLE AMENDMENT 

March 31, 1993 4:50 pm 

Mr. Chairman: I move to amend House Bill No. 121 (third reading 
copy -- blue) . 

e) 
I 

REJECT 

That such amendments read: 

1. Page 4, line 22. 
Following: "designed" 
Strike: "," 
Insert: "and" 
Following: "constructed" 
Strike: "," 
Insert: "under the supervision of an engineer" 

2. Page 4, line 23. 
Following: "maintained" 
Strike: "under'' through "engineer" 

3. Page 5, line 15. 
Following: "designed'' 
Strike: "," 
Insert: "and" 
Following: ''constructed" 
Strike: "," 
Insert: "under the supervision of an engineer" 

4. Page 5, line 16. 
Following: "maintained" 
Strike: "under" through "engineer" 

-END-

V\{- Amd. Coard. 

SENATE 

tf 8 /Z.I 
r721649CW.Sma 

( c,___....-
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HOUSE BILL NO. 121 

INTRODUCED BY FAGG, HARPER, GROSFIELD, BECK 

BY REQUEST OF THE WATER POLICY COMMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT 8S~ABblSH¼NB--A--6R85S 

NB6bf6BNeB---b¼ABtbf~Y--S~ANBARB--P0R--eBR~AfN--BAM--BWNBRS7 

EXTENDING THE LIABILITY STANDARDS TO CERTAIN DAMS IN 

ADDITION TO PERKITTED 

NONFEDERAL 

DAMS; EXTENDING THE LIABILITY 

STANDARDS TO DAMS ON FEDERAL PROPERTY; 

ESTABLISHING A PENALTY; AMENDING SECTIONS 85-15-107 AND 

85-15-305, MCA; AN9 REPEALING SECTION 85-15-501, MCA; AND 

PROVIDING AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-15-107, MCA, is amended to read: 

"85-15-107. EJ<eaptiona. ill The provisions of 

85-i5-i857-85-i5-i867 85-15-108 through 85-15-110, 85-15-209 

through 85-15-216, 85-15-305, 85-15-401, 85-lS-581,--and 

85-15-502, and (section 4) do not apply to~ 

_w_ dams subject to a permit issued pursuant to 

82-4-335 for the period during which the dam is subject to 

the permitoL 

ill ~he--proyisions--or--85-i5-i88--throttgh--85-i5-ii8, 

BS-i5-i89---throttgh---BS-i5-ii67----BS-i5-3857----BS-i5-48i7 

BS-i5-58i,--and--BS-i5-58i--do-not-appiy-to federal dams and 

~ ........... ,ounc• 
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reservoirs7-~e-nenfedera¼-dam.a--and--reser•oirs--¼eea~ed--on 

tederai--iands-¼r-they-are-sttbjeet-to-a-dam-sarety-re•iew-by 

a-federa¼-a~eney7-or-~eL 

.1£1 dams and reservoirs licensed and subject to 

inspection by the federal energy regulatory commissionT-~he 

pPOYisions--or--85-i5-i857--8S-iS-i867---BS-iS-i88---throttgh 

8S-iS-ii87----85-iS-i89----throttgh---85-iS-ii67---85-i5-3857 

85-i5-48i7-85-iS-58i7-and-8S-iS-SBi-do-not-appiy-to; or 

ill. dams that are required to obtain a certificate of 

environmental compatibility and public need pursuant to 

75-20-201 for the period during which the dam is subject to 

the certificate. ~n--add¼tion7-the-proY¼s¼ons-oE-85-i5-i88 

throttgh-8S-iS-ii87-85-i5-i89-throttgh--85-i5-ii67--BS-i5-3857 

85-i5-48i7--85-i5-58i7-and-85-i5-58i-do-not-appiy-ttntii-dtti7 

l7-i9987-to-h¼gh-ha~ard-dams-that-ha•e-been-inspeeted-by-the 

STST-army-eorpe-or-engineers-pttrettant-to-PTbT-9i-36T-Oftd-tor 

wh¼eh-res~¼~ane-dam-sa£ety-reperta-have--been--stthm¼~tee--~e 

the-ownerT 

(2) The provisions of 85-15-108 through 85-15-110, 

85-15-209 through 85-15-216, 85-15-401, 85-15-502, and 

(section 4) do not apply to nonfederal dams and reservoirs 

located on federal lands if they are subject to a dam safety 

review by a federal agency. 

(3) THE PROVISIONS OF 85-15-305 DO NOT APPLY TO DAMS 

AND RESERVOIRS AT~ NATIONAL PRIORITY LIST SITE AS DEFINED 

-2- HB 121 
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BY THE FEDERAL COMPREHENSIVE ENVIRONMENTAL RESPONSE, 

CONPENSATION, AND LIABILITY ACT OF 1980 (CERCLA), PUBLIC LAW 

96-510." 

NEW SECTION. Section 2. Purpose. (1) The legislature 

finds that 

of Montona. 

dams provide a variety of benefits to the state 

These benefits include the regulation of 

streamflows for flood control; water storage for irrigation, 

for 

for 

municipal, industrial, and stock water consumption, and 

hydropower generation; improved opportunities for 

flatwater recreation; and improved fisheries. Additionally, 

dams play a crucial role in maintaining the vitality of 

Montana's economy. The state therefore has a legitimate and 

compelling interest in encouraging the construction of dams 

that conform to the water stora9e policy provided in 

85-1-703. 

(2) The legislature further finds that one impediment 

to the construction of new dams is the potential liability 

associated with dam construction and operation. The 

legislature understands the inherent risks to public safety 

associated with dam construction and operation but finds 

that compliance with the Montana Dam Safety Act reduces 

those risks to an acceptable level. 

t3t--~he--¼eg¼s¼atare-farther-anderstands-and-f¼nds-that 

a-reaaonab¼e-and-pradent--¼andowner--shoa¼d--anderstand--the 

inberent--riske-aaaeeiated-with-p¼aeing-a-etrttetttre-be¼ow-an 
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ez¼st¼ng-dam.-~he-leg¼s¼atare-finda--thot--a--iandowner--who 

p¼aeea--a--strttetnre-dewnstream-~re■-an-existtng-dam-assames 

s01Be-of-the-petentiai-ris~-to--person--or--property--or--dam 

£a¼¼areT--~he--¼e~¼e¼atare--£inds--ehat--inse¼ttteing-a-gross 

neg¼igenee-¼iabi¼ity-standard--~er--existing--permitted--ana 

other-ezisting-proper¼y-eonatraeted-damsT-as-prov¼ded-for-in 

85-¼S-3857---ser•ea---the---eompei¼ing---state--interest--or 

eneoaragin9-dftll-eonstraetion-in-the-¼east--intrasiye--manner 

peasib¼e--and--that--the-de¥e¼opaent-or-the-gross-negligenee 

¼iabii¼ty-atandard-is-eloaely--reiated--to--that--eompeii¼ng 

state-interest• 

Section 3. Section 85-15-305, MCA, is amended to read: 

"BS-15-305. Liability of owners for daaage. (1) Except 

as provided in aabaeetion subsections (2) and (3), nothing 

in this chapter relieves an owner of a dam or reservoir of 

any legal duty, obligation, or liability incident to its 

ownership or operation, including any damages resulting from 

leakage or overflow of water or floods caused by the failure 

er-raptttre of the dam or reservoir. 

(2) The owner of a dam or reservoir that has been 

permitted by the department in accordance with this chapter 

or that was desi9ned7 ~ constructed7 UNDER THE SUPERVISION 

OF AN ENGINEER~ regaiar¼y PROPERLY maintained under-the 

ettperY¼s¼dn-ef-an-enq¼neer isL net7~ 

.:t!1 in the absence of negligence, ~ liable for 
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damages to persons or property resulting from flows of water 

from failure of the dam or reservoirz..:.. wh~eh--are--er 

sttffieient-magnitttde-to-exeeed-the-¼iaits--of--the--¼88-year 

f¼oodp¼ein-es-defined-in-T6-S-¼83T ~ 

fbt--¼n-the-absenee-ot-gress-negiigenee~ 

tit--net--¼±ab¼e--Eor--preperty--damages--resn¼ting-Erem 

f¼ews-eE-water-frem-£ai¼ttre--o£--the--dam--or--reservoir--to 

strnetnres-p¼aeed-downstream-£rom-an-existin9-dam;-or 

fiit-net--¼iab¼e--fer-persena¼-¼n;nry-or-deatn ReS~b~£NS 

PR0M-P~S--=8P-WA~BR-~8M-PAf&l!RB-EM'-'l'!IB-8llM-0R-RBSBRY8fR if 

the-persen-¼n;ured-er-k¼¼¼ed-was-downstream-frem-an-e•isting 

dam--as-a-restt¼t-of-a-strnetnre-being-p¼a~ed=downstream~Erom 

the-existing-da•T 

.lll In addition, the owner of any dam or reservoir that 

has been permitted by the department in accordance with this 

chapter or that was designedT AND constructedz UNDER THE 

SUPERVISION OF AN ENGINEER and re9u¼ar¼r PROPERLY maintained 

ttnder--the-ettpe~wision-ef-an-enginee~ may, without incurring 

liability, allow passage through the reservoir of inflows 

without diminution. 

[(4) THE LIMITATION ON LIABILITY PROVIDED IN SUBSECTION 

(2) DOES NOT APPLY TO A NONPERMITTED STATE-OWNED DAM.]" 

NEW SECTION. Section 4. Civil penalty. An owner of a 

dam with an impounding capacity of 50 acre-feet or greater 

measured at the maximum normal operating pool who fails to 
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comply with a provision of this chapter or a rule or order 

of the department adopted or made pursuant to this chapter 

is subject to a civil penalty not to exceed $1,000. Each day 

of violation is a separate offense. 

NEW SECTION. Section 5. Repealer. Section 85-15-501, 

MCA, is repealed. 

NEW SECTION. Section 6. Codification instruction. 

[Section 4] is intended to be codified as an integral part 

of Title 85, chapter 15, part 5, and the provisions of Title 

85, chapter 15, part S, apply to (section 4]. 

NEW SECTION. SECTION 7. TWO-THIRDS VOTE REQUIRED. IT 

IS THE INTENT OF THE LEGISLATURE THAT THE PROVISIONS OF 

(SECTION 3] APPLY TO ~ALL QUALIFYING STATE-OWNED DAMS ~SWELL 

AS OTHER DAXS. BECAUSE l_s~~·rroN 3L "111EN APPLIED TO 

STATE-OWNED DAMS, LIMITS GOVERNMENTAL LIABILITY, ARTICLE II, 

SECTION 18, OF TBE MONTANA CONSTITUTION REQUIRES A VOTE OF 

TWO-THIRDS OF THE MEMBERS OF EACH HOUSE OF THE LEGISLATURE 

FOR PASSAGE. IF (THIS ACT] FAILS TO RECEIVE THE REQUIRED 

TWO-THIRDS VOTE, THE BRACKETED LANGUAGE IN (SECTION 3(4) l IS 

EFFECTIVE. IF [TBIS ACT] RECEIVES THE REQUIRED TWO-THIRDS 

VOTE,____1H_I::_ BRACKETED LANGUAGE IS VOID. 

NEW SECTION. SECTION 8. APPLICABILITY. /THIS ACT) 

APPLIES TO CAUSES OF ACTION ACCRUING ON OR AFTER OCTOBER 1, 

illl.:. 
-End-
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Free Conference Committee 
on House Bill 121 

Report No.1, April 20, 1993 

Mr. Speaker and Mr. President: 

Page 1 of 1 

We, your Free Conference Conunittee met and considered House Bill 
121 and recommend as follows: 

1, Adopt the Senate Judiciary Committee amendments dated March 
29, 1993. 

2. Adopt the Senate Committee of the Whole amendment of Sen. 
Grosfield, dated March 31, 1993 at 11:05 a.m. 

Further, that this Free Conference Committee report be adopted. 

For the House: 

~C.~ 
Rep. Fagg, Chair 

Reo/.'?; •• /~ 

ADOPT 

REJECT 

For the Senate: 

Sen. Yellow€ 

4di{M/;tJ 
Sen. Grosfield 

871058CC.Hpf 




