HOUSE BILL NO. 84

INTRODUCED BY FAGG
BY REQUEST OF THE WATER POLICY COMMITTEE

IN THE HOUSE

DECEMBER 23, 1992 INTRODUCED AND REFERRED TO COMMITTEE
CN NATURAL RESOURCES.
JANUARY 4, 1993 FIRST READING.
JANUARY 14, 1993 COMMITTEE RECOMMEND BILL
DO ‘PASS AS AMENDED. REPORT ADOPTED.
JANUARY 15, 1993 PRINTING REPORT.
JANUARY 16, 1993 ON MOTION, CONSIDERATION PASSED
FOR THE DAY.
JANUARY 19, 1993 SECOND READING, DO PASS AS AMENDED.
JANUARY 20, 1993 ENGROSSING REPORT.

JANUARY 21, 1993 THIRD READING, PASSED.
. AYES, 88; NOES, 7.

TRANSMITTED TO SENATE.
IN THE SENATE

JANUARY 23, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON NATURAL RESQURCES.

FIRST READING,

MARCH 16, 1993 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 17, 1993 SECOND READING, CONCURRED IN,

MARCH 18, 1993 THIRD READING, CONCURRED IN,

AYES, 42; NOES, 7.
RETURNED TO HOUSE WITH AMENDMENTS.
IN THE HOUSE

APRIL 1, 1993 SECOND READING, AMENDMENTS
CONCURRED IN.



APRIL 2, 1993 THIRD READING, AMENDMENTS

CONCURRED 1IN.
SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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HOUSE BILL NO. 84

INTRODUCED BY FAGG

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE DAM SAFETY
ACT; REVISING THE AUTHORITY OF THE DISTRICT COURT AND COUNTY
COMMISSIONERS TO CONSIDER DAM SAFETY COMPLAINTS: AMENDING
SECTIONS 85-15-106, 85-15-107, 85-15-209, 85-15-211,
85-15-212, 85-15-213, AND 85-15-2186, MCA; AND REPEALING
SECTIONS 85-15-306, 85-15-307, 85-15-3068, 85-15-309,
85-15-310, 85-15-311, 85-15-402, B5-15-403, B5-15-404, AND

85-15-501, MCA."

STATEMENT OF INTENT

A statement of intent is required to provide guidance to
the department of natural resources and conservation in
adopting rules to implement this bill. It is the intent of
the legislature to provide a uniform process for complaints
regarding unsafe dams and to reduce the potential for
nuisance actions against dam owners. It 1is further the
intent of the legislature to authorize the department to

investigate all complaints regarding unsafe dams.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 85-15-106, MCA, is amended to read:

"85-15-106. Definitions. Unless the context requires
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HB 0084/01

otherwige, in this chapter the following definitions apply:

{1) "Alterations® or “repairs" means alterations or
repairs that may directly affect the safety of a dam or
reservoir.

{2} “Appurtenant works" means all works incident or
attached to a dam or reservoir, including but not limited
to:

{a) a spillway, either in the dam cr separate from it;

(b) the reservoir and its rim;

(¢} a low-level outlet; and

(d) a water conduit such as a tunnel, pipeline, or
penstock, either through the dam or its abutments.

(3) "Construction" or includes

“"construct"
construction, alteration, repair, enlargement, or removal of
a dam or reservoir.

{4) "Dam" means any an artificial barrier, including
appurtenént works, wused to impound br divert water with-an
impounding-capacity-of-58-acre-feet-or-greater—-—measured--at
maximum-normat-sperating-psot,

(5) “Department" means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33,

(6) "“Emergency” means any a threat to life caused by

the condition of a dam or reservoir or by present or

imminent floods that threaten the structural integrity of

¥
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any dam or reservoir.

(7) “Engineer"™ means a registered professional engineer
licensed to practice in the state of Montana under Title 37,
chapter 67, part 3.

{8) "Enlargement" means any a change in or addition to
an existing dam or reservoir that raises or may raise the
water storage elevation or increases the impoundment
capacity of the reservoir.

{9) ‘“High-hazard dam" means any a dam or reserveoir with

an impounding capacity of 50 acre-feet or more at the

maximum normal operating pool, the failure of which would be

likely to cause loss of life.

{10) "Inspection" means a visual or mechanical check, a
measurement, a boring, or any other method necessary for
determination of the adeqguacy cof construction techniques,
conformity of work with approved plans and speciflcations,
or the safety and operating pertformance of a dam or
reservoir. .

(11) “Owner" means any a person who owns, controls,
operates, maintains, manages, or proposes to construct a dam
or reservoir.

(12) "Person” means an individual, association,
partnership, corporation, business trust, state agency,
political subdivision, utility, municipal or quasi-municipal

corporation, or any other entity or any authorized agent,
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HB 0084/01

lessee, or trustee of any of the foregoing,

(13) "Removal" means removing, taking down, or chahging
the location of any a dam or resetvoir.

(14) "Reservoir" means any a valley, basin, coulee,
ravine, or other land area that contains S5f-ecre-feet-or
more-of impounded water measured-at-maximum-normai-eperating

pooi.”

Section 2. section 85-15-107, MCA, is amended to read:
"85-15-107. Exemptions. (1} The provisions of
85-35-3@57-85-15-+067 85-15-108 through 85-15-110, 85-15-209
through BS5-15-216, 85-15-305, 85-15-401, B85-15-5¢k7--and

85-15-502, and [section 8] do not apply to:

{a) dams subject to a permit issued pursuant to
82-4-335 for the period during which the dam is subject to
the permitw;

(b) Phe--provisiona--of-—-85-15-108--through—--65-15-1187
§5-15-289----throngh-—--85-+5-2167—-B5-15-385y---85-15-482 7
85-15-5017r-and-85-15-502-do—not-appiy-te federal dams and
reservoirsy——to—-nonfederai—-dams——and-reservoira-iocated-on
federai-tands-if-they-are-subject-to-a-dam—safety-review——by
a-federai-agencys-or-te;

{c} dams and reservoirs licensed and subject to
inspection by the federal energy regulatory commissionw--Phe
provisions---of---65-15-1857--85-25-3067-B5-15-188--threugh

85-15-118y---85-15-2089--—-through-—--85-15-2367--~-B5-¥5-3857

-f-
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85-25-4817-85-15-5617-and-65-15-502-do-not-appty-te; or

{d) dams that are required to cbtain a certificate of
environmental compatibility and public need pursuant to
75-20-201 for the period during which the dam is subject to
the certificate., ¥n-addiciony-the—-provistons——-of--85-15-168
theough--85-35-1387--B85-15-289-through-85-35-2%67-85-¥5-3057
85-15-4827-685-35-5017-and-85-15-582-do-not-appiy-untii—-July
17-19907-to-high-hazard-dama-that-have-been-inspected-by-the
B?S:—grmy-eorps-ef—engineers—pursuant-to-Prhf-Bi—aﬁ?-and-éof
which——resuttant--dam—-safety-reports-have-been—submitted-to
the-owners

{2) The provisions of 85-15-108 through 85-15-110,

85-15-209 through 85-15-216, 85-15-401, B5-15-502, and

[section B8] do not apply to nonfederal dams and reservoirs

located on federal lands if they are subject to a dam safety

review by a federal agency."”

Section 3. section 85-15-209, MCA, is amended to read:
*B5-15-209. High-hazard dam -- determination. Any A
person proposing to construct any a dam or reservoir with an

impounding capacity of 50 acre-feet or more measured at the

maximum hormal operating pool shall make application to the

department for a determination of whether the dam or
reservoir is a high-hazard dam. The application must include
the information required by the department. The department

shall make the determination required by this section within
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60 calendar days after a complete application is received by

the department.”

Section 4. Section 85-15-211, MCA, is amended to read:

*85-15-211. Imnspection and reports during construction.
(1) An engineer must be in charge of and responsible for
inspectiona during construction of any high-hazard dam.

(2) Inspections during construction must be performed
at intervals necessary to ensure conformity with the permit.
The engineer in charge or a qualified designee shall perform
the inspections.

" {3} The department shall set procedures  and
requirements for reporting information obtained from,
during, or as the result of an inspection. The engineer in
charge shall certify all reports to the department.

(4) The department may also inspect the high-hazard dam
during construction to ensure conformity with the
construction permit.

{5) If the department finds that construction of the
high-hazard dam does not confarm with the construction
permit, it may order that construction be stopped until

changes are made in conformity with the permic."
Section 5. Section 85-15-212, MCA, is amended to read:
"85-15-212. Operating permit. (1) An operation plan
must be prepared by the owner and approved by the department

prior to operation of the high-hazard dam or reservoir. The

_6._
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operation plan must set forth at a minimum:

{a) a reservoir operation procedure;

{b} a maintenance procedure for the high-hazard dam and
appurtenant works; and

{c) emergency procedures and warning plans.

{2) When construction is complete and if the
high-hazard dam or reservoir conforms to the construction
permit and when an operation plan has been approved, the
department shall issue a permit to operate the high-hazard
dam or reserveir, containing sueh conditions on the safe
operation of the high-hazard dam as it considers necessary."”

Section 6. Section 85-15-213, MCA, is amended to read:

“8§5-15-213. Periodic inspections after construction.
(1) Any A high-hazard dam, whether or not previously
permitted by the department, must be inspected as often as
considered necessary by the department, but at least once
every 5 years, in order to ensure the continued safe
operation of the high-hazard dam.

{2) Periodic inspections required by this section must
be performed by a qualified engineer, who shall make a
report of the inspection to the department. 1If the
department finds that the high-hazard dam conforms to
current safety standards, it shall issue or reissue, as the
case may be, a permit to continue operation of the

high-hazard dam, containing sueh conditions on the safe
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operation of the high-hazaré dam as it considers necessary.
{3) The owner is fesponsible for inspections required
under this section.”
Section 7. Section B5-15-216, MCA, is amended to read:

"85-15-216. High-hazard dam Permit permit cancellation.

Failure to comply with the provisions of 85-15-209 through
85-15-212 or 85-15-214 subjects the permit to cancellation
at any time during the progress of construction or the
operation of the high-hazard dam. The department is
authorized to cancel any permit if the provisions of
85-15-209 through 85-15—212 or §5-15-214 have not been or
are not being complied with, and the cancellation operates
as a forfeiture of all rights acquired under and by wvirtue

of any permit approved by the department.”

NEW SECTION. Section 8. civil penalty. The owner of a
dam with an impounding capacity of greater than 50 acre-feet
or more measured at the maximum normal operating pool who
fails to comply with a provision of this chapter or a rule
or order of the department adopted pursuant to this chapter
is subject to a civil penalty not to exceed $1,000. Each day

of viclation is a separate offense.

NEW SECTION. Saection 9. Repealer. Sections 85-15-306,

85-15-307, 85-15-308, 85-15-309, 85-15-310, 85-15-311,
85-15-402, B5-15-403, 85-15-404, and 85-15-501, MCA, are

repealed,
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NEW SECTION. Section 10. codification ingtruction.
[Section 8] is intended to be codified as an integral part
of Title 85, chapter 15, part 5, and the provisions of Title
85, chapter 15, part 5, apply to [section 8].

REW SECTION. Section 11. Coordination instruction. If

Bill (LC 0949] is passed and approved and 1if it

includes a section amending 85-15-107 and instituting a
civil penalty for a violation‘of the dam safety act, then
[sections B and 10 of this act] are void.

-End-



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB0084, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

The bill provides for the consolidation of complaints concerning dam safety to the Department of Natural Resources and
Conservation (DNRC). The legislation also provides for a civil penalty to he assessed by the DNRC for failure to comply
with the Montana Dam Safety Act.

ASSUMPTIONS :

1. DNRC assumes that it will continue to get one to two complaints per year as has been experienced in the past few years.
Therefore, no additional coat is anticipated.

2. Complainte will be resclved without having to go through District Court.

FISCAL IMPACT: No fiscal impact is anticipated.

Expenditureg: No additional state expenditures are anticipated. Invesatigation costs would not change.
Revenuesg: Civil penalties assessed would be deposited in the general fund. The amount of civil penalties to be levied

cannot be estimated.
Net Tmpact; The general fund will receive all funds from civil penalties. It is anticipated that there will not be a

significant increase in revenue.

EFFECT ON COUNTY OR OTHER IOCAI, REVENUES OR EXPENDITURES: No local impact. Only one or two complaints are received
annually. Counties would receive cne-half of any civil penalties collected in justice courts per new section 8.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: This bill would eliminate overlapping responsibilities for resclving complaint
concerning unsafe dams.

& phTE

DAVID LEWIS, BUDGET DIRECTOR DATE Russell Fagg, PRIMARY SPONSOR
Office of Budget and Program Planning

Fiscal Note for HB00S84, as introduced

HB 54
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APPROVED BY COMM. ON
NATURAL RESOURCES

HOUSE BILL NO. 84
INTRODUCED BY FAGG

BY REQUEST OF THE WATER POLICY COMMITTEE

A BILL FOR AN ACT ENTITLED: “AN ACT REVISING THE DAM SAFETY
ACT; REVISING THE AUTHORITY OF THE DISTRICT COURT AND COUNTY
COMMISSIONERS TO CONSIDER DAM SAFETY COMPLAINTS; CHANGING

THE TERM “HIGH-HAZARD DAM" TO *“CLASS 2 DAM"; AMENDING

SECTIONS 85-15-106, 85-15-107, 85-15-209, 85-15-211,
B5-15-212, 85-15-213, AND 85-15-216, MCA: AND REPEALING
SECTIONS 85-15-306, 85-15-307, 85-15-308, 85-15-309,
85-15-310, 85-15-311, 85-15-402, 85-15-403, B85-15-404, AND

85-15-501, MCA."

STATEMERT OF INTENT

A ptatement of intent is required to provide guidance to
the department of natural resources and conservation in
adopting rules to implement this bill. It is the intent of
the legislature to provide a unifoén process for complaintsa
regarding unsafe dams and to reduce the potential for
nuimance actions against dam owners. It is Cfurther the
intent of the legislature to authorize the department to

investigate all complaints regarding unsafe dams.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTARA:
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Section 1. Section 85-15-106, MCA, is amended to read:

*85-15-106. Definitions. Unless the context requires
otherwise, in this chapter the following definitions apply:

{1) "Alterations™ or ‘“repairs" means alterations or
repairs that may directly affect the safety of a dam or
reservoir.

(2) “Appurtenant works" means alil works incident or
attached to a dam or reservoir, including but not limited
to:

{(a) a spillway, either in the dam or separate from it;

{b) the reservoir and its rim;

{c} a low—-level outlet; and

{d) a water conduit such as a tunnel, pipeline, or
penstock, either through the dam ar its abutments.

(3) "“Construction" or “construct" includes
construction, alteration, repair, enlargement, or removal of
a dam or reservoir.

{4) "Dam™ means any an artificial barrier, including
appurtenant works, used to impound or divert water with-——-an
impounding--capaciey--of-50-acre-feet-or-greater-measured-at
maximuM-normail-operacing-post.

(5) “Department®™ means the department of natural
resources and conservation provided for in Title 2, chapter

15, part 33.

(6) “Emergency" means any a threat to 1life caused by

-2~ HB 84

SECOND READING
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the condition of a dam or reservoir or by present or
imminent floods that threaten the structural integrity of
any dam or reservoir.

{7) “Engineer* means a registered professional engineer
licensed to practice in the state of Montana under Title 37,
chapter 67, part 3.

(8) "“Enlargement™ means any a change in or addition to
an existing dam or reservoir that raises or may raise the
water storage - elevation or increases the impoundment
capacity of the reservoir.

{9) “High-hazard dam“ means amy a dam or reservoir with

an impounding capacity of 50 acre-feet or more at the

maximum normal operating pool, the failure of which would be

likely to cause losa of life.

(10) "Inspection" means a visual or mechanical check, a
measurement, a boring, or any other method necessary for
determination of the adequacy of construction technigues,
conformity of work with approved plans and specifications,
or the safety and operating performance of a dam or
resexvolir.

{11) “Owner” means any a person who owns, controls,
operates, maintains, manages, of proposes to construct a dam
or reservolr.
individual,

(12} "Person® means an association,

partnership, carporation, business trust, astate agency.

-3- HB B4
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political subdivision, utility, municipal or quasi-municipal
corporation, or any oOther entity or any autharized agent,
lessee, or trustee of any of the foregoing.

{13) "Removal" means removing, taking down, or changing
the locaticn of any a dam or reservoir.

{14) “Reservoir"™ means any a valley, basin, coulee,
ravine, or other land area that contains 56--acre-feet——eor
more-of impounded water measured-at-maximum-normal-operating
posi.*

Section 2. section B5-15-107, MCA, is amended to read:

"85-15-107. Exemptions. ) The  provisions of
85-35-3057-85-15-3867 B5-15-108 through B85-15-110, 85-15-209
through B5-15-216, 85-15-305, 85-15-401, #85-15-58%7;--and

85-15-502, and [section 8) do not apply to:

{a) dams subject to a permit issued pursuant to
82-4-335 for the period during which the dam is subject to
the permits;

{b) Phe--provisiona--of--85-15-168--through—-85-15-116y
85-15-209--—through-——85-15-2367-—--05-25-3057----85-35-48%y
85-15-5817-—-and--85-15-502--deo-not-appiy-te federal dams and
reservoirsr—to-nonfederai-dams--and--reservoirs--tocated--en
federal--iande-if-they-are-subject-to-a-dam-safety-review-by
a-federai-agencyr-or-to;

{c) dams and reservoirs licensed and subject to

inspection by the federal energy requlatory commissionz-The

-4- HB 84
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provisions--of——85-15-3057--85-35-3867—--85-15-168-——through
85-35-+387--~—85-15-209-——-through—--85-15-23167---85-15-3057
85-15-4817-85-15-58i7;-and-85-15-562-do-not-applty-te; or

(d) dams that are required to obtain a certificate of
environmental compatibility and public need pursuant to
75-20-201 for the period during which the dam is subject to
the certificate., In—-additieny-the-pravisions-e£-685-15-108
through-85-15-1167-85-15-209-through——-05-35-2367--85-15-3657
85-35-4837--85-15-5617-and-685-15-502-do-not-appiy-untii-July
¥y-1998y-to—high—hazard-dams-that-have-been-inspected-by-the
Br8r-army-corps—of-engineers-pursuant-+to-Prh:-92-367-and-for
which-resultant-dam-safety-reportas-have--been--submitted--to
the-owners

{2) The provisions of 85-15-108 through 85-15-110,

85-15-209 through 85-15-216, 85-15-401, 85-15-502, and

[section 8] do not apply to nonfederal dams and reservoirs

located on federal lands if they are subject to a dam safety

review by a federal agency.”

Section 3. Section 85-15-209, MCA, is amended to read:
*85~15-209. High-hazard dam -- determination. Any A
person proposing to construct ary a dam or reservoir with an

impounding capacity of 50 acre-feet or more measured at the

maximum normal operating pool shall make application to the

department £for a determination of whether the dam or

reservoir is a high-hazard dam. The application must include

=-5= HB 84
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the information required by the department. The department
shall make the determination required by this section within
60 calendar days after a complete application is received by

the department.”

Section 4, section 85-15-211, MCA, is amended to read:

®"85-15-211. Inapection and reports during construction.
{1) An engineer must be in charge of and fesponsible for
inspections during construction of any high-hazard dam.

(2) Inspections during construction must be performed
at intervals necessary to ensure conformity with the permit.
The engineer in charge or a qualified designee shall perform
the inspections.

{1) The department shall set procedures and
requirements for reporting information obtained from,
during, or as the result of an inspection. The engineer in
charge shall certify all reports to the department.

(4) The department may alsc inspect the high-~hazard dam
during construction to ensure conformity with the
construction permit,

(5) If the department finds that construction of the
high-hazard dam does not conform with the construction
permit, it may order that construction be stopped until

changes are made in conformity with the permit.”

Section 5. Ssection 85-15-212, MCA, is amended to read:

"85-15-212., Operating permit. (1) An operation plan

-6- HB 84
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must be prepared by the owner and approved by the department
prior to operation of the high-hazard dam or reserveir. The
operation plan must set forth at a minimum:

(a) a reservoir operation procedure;

{b} a maintenance procedure for the high-hazard dam and
appurtenant works; and

{c) emergency procedures and warning plans.

(2) When construction is complete and if the
high-hazard dam or reserveir conforms to the construction
perni; and when an operation plan has been approved, the
department shall issue a permit to operate the high-hazard
dam or reservoir, containing seeh conditions on- the safe

operation of the high-hazard dam as it considers necessary."

Section 6. gSection 85-15-213, MCA, is amended to read:

"85-15-213. Periodic inspections after construction.
(1) Any A high-hazard dam, whether or not previocusly
permitted by the department, must be inapected as often as
considered necessary by the department, but at least once
every 5 vyears, in order ta ensure the continued safe
operation of the high~hazard dam.

{2} Periodic inspections required by this section must
be performed by a gqualified engineer, who shall make a
report of the inspection to the department. 1f the
department finds that the high-hazard dam conforms to

current safety standards, it shall issue or reissue, as the

-7- HB 84
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case may be, a permit to continue operation of the

high-hazard dam, containing such conditions on the safe

operation of the high-hazard dam as it considers necessary.
{3) The owner is responsible for inapections required

under this asection.*

Section 7. Section 85-15-216, MCR, is amended to read:

“85-15-216. High-hazard dam Permit permit cancellation.

Failure to comply with the provisions of B5-15-209 through
B85-15-212 or 85-15-214 subjects the permit to cancellation
at any time during the progress of construction or the
operation of the high-hazard dam. The department is
aythorized to cancel any permit if the provisions of
85-15-209 through 85-15-212 or 85-15-214 have not been or
are not being complied with, and the cancellation operates
as a forfeiture of all rights acquired under and by virtue
of any permit approved by the department."

NEW SECTION. Section 8. Civil pemalty. The owner of a
dam with an impounding capacity of greater than S0 acre-feet
0r more measured at the maximum normal operating pool who
fails to comply with a provisicn of this chapter or a rule
or order of the department adopted pursuant to this chapter
is subject to a civil penalty not to exceed §$1,000, Each day

of violation is a separate offense.

NEW SECTION. Section 9. Repealer. Sections B85-15-306,

85-15-307, 85-15-3048, 85-15-309, 85-15-310, 85-15-311,
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§5-15-402, B5-15-403, 85-15-404, and 85-15-501, MCA, are

repealed.

NEW SEcTION. SECTION 10. NAME CHANGE -- DIRECTIONS TO

CODE COMMISSIONER. WHEREVER THE NAME “HIGH-HA2ARD DAM",

MEANING A DAM THAT MEETS THE REQUIREMENTS OF 85-15-106,

APPEARS IN THE MONTANA CODE ANNOTATED OR IN LEGISLATION

ENACTED BY THE 1993 LEGISLATURE, THE CODE COMMISSIONER IS

DIRECTED _TO CHANGE THE NAME TQ "CLASS 2 DaM",

NEW SECTION. Section 11. cCodification instruction.
[Section 8] is intended to be codified as an integral part
of Title 85, chapter 15, part S, and the provisions of Title

85, chapter 15, part 5, apply tc [section 8}.

NEW SECTION. Section 12. coordination instruction. If

Bill {LC 09492) is passed and approved and if it
includes a section amending 85-15-107 and instituting a
civil penalty for a violation of the dam safety act, then
[sections 8 aﬁd 10 of this act] are void.

-End-

-9- HB 84
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HOUSE BILL NO. B84
INTRODUCED BY FAGG
BY REQUEST OF THE WATER POLICY COMMITTEE

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE DAM SAFETY

ACT; REVISING THE AUTHORITY OF THE DISTRICT COURT AND COUNTY

COMMISSIONERS TO CONSIDER DAM SAFETY COMPLAINTS: CHANGING

THE TERM “HIGH-HAZARD DAM" T0 “CLASS 2 DAM"; BRMENDING

SECTIONS 85-15-106, 85-15-107, 85-15-209, 85-15-211,
85-15-212, 85-15-233, AND 85-15-216, MCA; AND REPEALING
SECTIONS 85-15-306, §5-15-307, 85-15-308, 85-15-309,
B5-15-310, 85-15-311, 85-15-402, 85-15-403, BS5-15-404, AND

85-15-501, MCA."

STATEMERT OF INTENT

A statement of intent is required to provide guidance to
the department of natural resources and conservation in
adopting rules to implement this bill. It is the intent of
the legislature to provide a uniform process for complaints
regarding unsafe dams and to reduce the potential for
nuisance actions against dam owners., It is further the
intent of the legislature to authorize the department to

investigate all complaints regarding unsafe dams.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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Section 1. section 85-15-106, MCA, is amended to read:

*§5-15-106. Definitions. Unless the context regquires
otherwise, in this chapter the following definitions apply:

(1) "Alterations"™ or ‘“repairs" means alterations or
repairs that may directly affect the safety of a dam or
reservoir.

{2) “Appurtenant works" means all works incident or
attached to a dam or reservoir, including but not limited
to:

(a) a spillway, either in the dam or separate from it;

{b) the reserveir and its rim;

{¢) a low-level outlet; and

(d) a water conduit such as a tunnel, plipeline, or
penstock, either through the dam or its abutments.

(3) "Construction® or "construct" includes
construction, alteration, repair, enlargement, or removal of
a dam or reservoir.

(4) *“Dam" means any an artificial barrier, including
appurtenant works, used to impound or divert water with--an
impounding--capacity--ef-56-acre-feet-or-greater—measured-at
maximum-normat-operating-poot.

(5) "“Department™ means the department of natural
regsources and conservation provided for in Title 2, chapter

15, part 33.

(6) “"Bmergency“ means any a threat to life caused by

-2- HB B4
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the condition of a dam or reservoir or by present or
imminent floods that threaten the structural integrity of
any dam or reservoir.

{?7) “Engineer" means a registered professional engineer
licensed to practice in the state of Montana under Title 37,
chapter 67, part 3.

(8) ™Enlargement” means amy a change in or addition to
an existing dam or reservoir that raises or may raise the
water storage elevation or increases the impoundment
capacity of the reservoir.

{(9) “High-hazard damn" means any a dam or reservoir with

an_impounding capacity of 50 acre-feet or more at the

maximum normal operating pool, the failure of which would be

likely to cause loss of life.

{10) "Inspection" means a visual or mechanical check, a
measurement, a boring, or any other method necessary for
determination of the adequacy of construction technigues,
conformity of work with approved plans and specifications,
or the safety and operating performance of a dam or
reservoir.

{11) “Owner" means any a person who owns, controls,
operates, maintains, manages, or proposes to construct a dam

or reservoir,
{12) "Person” means an individual, association,

partnership, corporation, business trust, atate agency,

-3- HB 84
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political subdivision, utility, municipal or guasi-municipal
corporation, or any other entity or any authorized agent.,
lessee, or trustee of any of the foregoing.

{13} “Remcval"® means removing, taking down, or changing
the location of amy a dam or reservoir.

1{14) "Reservoir" means any a valley, basin, coulee,
ravine, or other land area that contains 50--aeve—feet—-or
more-of impounded water measured-ac-maximum-normai-operating
pooi."

Section 2. section 85-15-107, MCA, is amended to read:

"85-15-107. Exemptions. 1) The provisions of
85-35-305¢-85-15-3867 85-15-108 through B85-15-110, BS-15-209
through 85-15-216, 85-15-305, 85-15-401, #85-15-50%y--and

85-15-502, and [section 8} do not apply to:

{(a) dams subject to a permit issued pursuant to
B82-4-335 for the period during which the dam is subject to
the permit<;

{b) %he--provisions—-ef--85-15-108--through--85-15-118y
85-15-209-——through—--85-15-216y----05-15-3657—-~-85-15-4617
85-15-5017--and--85-15-502--do-not-appiy-te federal dams and
reservoirgsy—to-nonfederai-dams--and--reservoirs--tocated-—-on
federai--tanda-if-they-are-subject-to-a-dam-asafety-review-by
a—federal-agencyy-or—to;:

{c) dams and reservoirs licensed and subject to

inspection by the federal energy regulatory commissiont-¥he
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provisions-—of--85-15-305y--85-15-1867---85-15-168———-through
85-35-38y----085-15-209———-through——-85~-15-2367y---65-15-38%57
85-35-4027-85-15-5017-and-05-15-502-do-not-appty-to; or

(d) dams that are required to obtain a certificate of
environmental compatibility and public need pursuant to
75-20-201 for the period during which the dam is subject to
the certificate. ¥n--additiony—the-provisions—of-85-15-168
through-85-15-1167-05-15-209-threugh--685-15-2167--05-15-3057
85-15-4037--85-15-5037-and-85-15-562-deo-not—apply-until-duty
¥7-19987-to-high-hazard-dams—that-have-been-inspected-by-the
BzSr-army-corps—-of-engineers-pursuant-to-Psb+-92-367-and-for
which-resnitant-dam—safety-reports-have--been-—-submitted--to
the-owners

{2) The provisions of 85-15-108 through 85-15-1190,

85-15-209 through 85-15-216, 85-15-401, 85-15-502, and

{section 8] do not apply to nonfederal dams and reservoirs

located on federal lands if they are subject to a dam safety

review by a federal agency.*

Section 3. section 85-15-209, MCA, is amended to read:
*85-15-209. High-hazard dam -- detersination. AaAny A
perscn proposing to construct amy a dam or reservoir with an

impounding capacity of 50 acre-feet or more measured at the

maximum normal operating pool shall make application to the

department for a determination of whether the dam or

regservoir is a high-hazard dam. The application must include
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the infofmation required by the department. The department
shall make the determination required by this section within
60 calendar days after a complete application is received by

the department."”

Section 4. Section 85-15-211, MCA, is amended to read:

®"85-15-211. Inspection and reports during construction.
{1) An engineer must bhe in charge of and responsible for
inspections during construction of any high-hazard dam.

{2) Inspections during construction must be performed
at intervals necessary to ensure conformity with the permit.
The engineer in charge or a qualified designee shall perform
the inspections,

(3) The departﬁent shall set procedures and
requirements for reporting information obtained from,
during, or as the result of an inspection, The engineer in
charge shall certify all reports to the department.

{4) The department may also inspect the high-hazard dam
during construction to ensure conformity with the
construction permit.

{5) If the department finds that construction of the
high-hazard dam does not conform with the construction
permit, it may order that construction be stopped until

changea are made in conformity with the permit.”

Section B. Ssection 85-15-212, MCA, is amended to read:

*B85-15-212. Operating permit. (1) An operation plan

-6- HB 84



o wWwN

W o ~ oo

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0084/03

must be prepared by the owner and approved by the department
prior to operation of the high-hazard dam or reservoir. The
operation plan must set forth at a minimum:

{(a) a reservoir operation procedure;

(b) a maintenance procedure for the high-hazard dam and
appurtenant works; and

(c} emergency procedures and warning plans.

(2)‘ When construction is complete and if the
high-hazard dam or reservoir conforms to the construction
permit and when an operation plan has been approved, the
department shall issue a permit to operate the high-hazard
dam or reservoir, containing sueh conditions on the safe
operation of the high-hazard dam as it considers necessary.®

Section 6. Section 85-15-213, MCA, is amended to read:

*85-15-213. Periodic inspections after conatruction.
(1} {(A) Any A high-hazard dam, whether or not previously
permitted by the department, must be inspected as often as
considered necessary by the department, but at least once
every 5 years, 1in order to ensure the continued safe
operation of the high—hazard dam.

(B) THE DEPARTMENT DETERMINATION THAT AN INSPECTION IS

NECESSARY MORE OFTEN THAN ONCE EVERY 5 YEARS, AS PROVIDED IN

SUBSECTION {1){A), MUST BE BASED ON SUBSTANTIVE EVIDENCE,

AND THE REASONS POR THAT DETERMINATION MUST BE STATED IN

WRITING.
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(2) Periodic inspections required by this section must
be performed by a qualified engineer, whb shall make a
report of the inspection to the department. If the
department finds that the high-hazard dam conforms to
current safety standards, it shall issue or reissue, as the
case may be, a permft to continue operation of the
bigh-hazard dam, containing sueh conditions on the safe
operation of the high-hazard dam as it considers necessary.

{3) The owner 1is responsible for inspections required

under this section."

Section 7. Ssection 85-15-216, MCA, is amended to read:

=85-15-216. High-hazard dam Permit permit cancellation.

Failure to comply with the provisions of 85-15-209 through
85-15-212 or B85-15-214 subjects the permit to cancellation
at any time during the progress of construction or the
operation of the high-hazard dam. The department is
authorized to cancel any permit if the provisions of
85-15-209 through 85-15-212 or 85-15-214 have not been or
are not being complied with, and the cancellation operates
as a forfeiture of all rights acquired under and by virtue
of any permit approved by the department.”

NEW SECTION. Section 8. Civil penalty. The owner of a
dam with an impounding capacity of greater than 5D acre-feet
or more measured at the maximum normal operating pool who

fails to comply with a provision of this chapter or a rule

-8- HB 84
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or order of the department adopted pursuant to this chapter
is subject to a civil penalty not to exceed $1,000. Each day
of violation is a separate offense.

NEW SECTION. Section 9. Repealer. Sections 85-15-306,
85-15-307, B5-15-308, B85-15-309, B85-15-310, 85-15-311,
85-15-402, B85-15-403, BS5-15-404, and B85-15-501, MCA, are

repealed.

NEW SECTION, SECTION 10. NAME CHANGE -- DIRECTIONS TO

CODE COMMISSIONER. WHEREVER THE NAME "HIGH-HAZARD DAM",

MEANING A DAM THAT MEETS THE REQUIREMENTS OF 85-15-106,

APPEARS TN THE MONTANA CODE ARNOTATED OR IN LEGISLATION

ENACTED BY THE 1993 LEGISLATURE, THE CODE COMMISSIONER IS
DIRECTED TO CHANGE THE NAME TO “"CLASS 2 DAM".

NEW_SECTION. Section 11. Codification instruction.
[Section 8] is intended to be codified as an integral part
of Title 85, chapter 15, part 5, and the provisions of Title
85, chapter 15, part 5, apply to [section 8].

NEW SECTION. Section 12. cCoordination instruction. 1If

Bill _ [LC 0949] is passed and approved and if it
inclydes a section amending 85-15-107 and instituting a
civil penalty for a violation of the dam safety act, then
{sections 8 and 10 of this act] are void.

-End-
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SENATE STANDING COMMITTEE REPORT

Page 1 of 1
March 13, 1993

MR. PRESIDENT:

We, your committee on Natural Resources having had under
consideration House Bill No. 84 (first reading copy -- blue),
respectfully report that House Bill No. 84 be amended as follows

and as so amended be concurred in.
C

~

Signed:

Senator Don Bianchi, Chair
That such amendments read:

l. Title, lines 7 and 8.
Strike: "CHANGING" on line 7 through ";" on line 8

2. Page 9, lines 8 through 13.
Strike: gsection 10 in its entirety
Renumber: subsequent sections

3. Page 9, line 19.
Strike: " Bill [LC 0949]"
Insert: “House Bill No. 121"

4. Page 9, line 22.
Following: "sections"
Ingsert: "2 and"
Following: "8"
Strike: "and 10"

—-END-

| SENATE
Amd. Coord. 6@514‘@/5[ HB 5"/

Ay _ Sec. of Senate Senator Carrying Bill 571045SC.San
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HOUSE BILL NO. 84
INTRODUCED BY PFAGG

BY REQUEST OF THE WATER POLICY COMMITTEE

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE DAM SAFETY
ACT; REVISING THE AUTHORITY OF THE DISTRICT COURT AND COUNTY
COMMISSIONERS TO CONSIDER DAM SAFETY COMPLAINTS:; E€HANGING

FHE--FTERM-—“HIGH -HABARD--BAM"——F0--“CLASS--2--DAM®s; AMENDING

SECTIONS 85-15-106, 85-15-107, 8§5-15-209, 85-15-211,
85-15-212, 8%5-15-213, AND 85-15-216, MCA; AND REPEALING
SECTIONS 85-15-306, 85-15-307, 85-15-308, 85-15-309,
85-15-310, 85-15-311, 85-15-402, B85-15-403, 85-15-404, AND

85-15-501, MCA."

STATEMENT OF INTENT

A statement of intent is required to provide guidance to
the department of natural rescurces and conservation in
adopting rules to implement this bill. It is the intent of
the legislature to provide a uniform process for complaints
regarding unsafe dams and to reduce the potential for
nuisance actions against dam owners. It is further the
intent of the legislature to authorize the department to

investigate ail complaints regarding unsafe dams.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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Section 1. section 85-15-106, MCA, is amended to read:

"85-15-106. Definitions. Unless the context requires
otherwise, in this chapter the following definitions apply:

(1) "Alterations" or “repairs" means alterations or
repairs that may directly affect the safety of a dam or
reservoir.

(2) “"Appurtenant works" means all works incident or
attached to a dam or reservoir, including but not limited
to:

{a) a spillway, either in the dam or separate from it;

{b) the reservoir and its rim;

{(c) a low-level outlet; and

(d) a water conduit such as a tunnel, pipeline, or
penstock, either through the dam or its abutments.

(3) "Construction” or includes

"construct”
construction, alteration, repair, enlargement, or removal of
a dam or reservoir.

(4) “Dam" means any an artificial barrier, including
appurtenant works, used to impound or divert water with—-an
impounding--capacity--of-50-acre-feet-or-greater-measured-at
maxvimum-nermal-aperating-pooi,

(5) "Department™ means the department of natural
resources and conservation provided for in Title 2, chapter

15, part 33.

(6) “"Emergency"” means any a threat to 1life caused by

-2- _ HB 84
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the condition of a dam or reservoir or by present or
imminent floods that threaten the structural integrity of
any dam or reservoir.

(7) T"Engineer” means a registered professional engineer
licensed to practice in the state of Montana under Title 37,
chapter 67. part 3.

(8) "Enlargement" means any a change in or addition to
an existing dam or reservoir that raises or may raise the
water storage elevation or increases the impoundment
capacity of the reservoir.

{9) "High-hazard dam" means any a dam or reservoir with

an impounding capacity of 50 acre-feet or more at the

maximum normal operating pool, the failure of which would be

likely to cause loss of life.

(10) "Inspection"” means a visual or mechanical check, a
measurement, a boring, or any other method necessary for
determination of the adeguacy of construction techniques,
conformity of work with approved plans and specifications,
or the safety and operating performance o©of a dam or
reservoir.

(11) "Owner" means any a person who owns, controls,
operates, maintains, manages, or proposes to construct a dam
or reservoir,

{12) "Person” means an individual, association,

partnership, corporation, business trust, asatate agency,

-3- HB 84
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political subdivigsion, utility, municipal or quasi-municipal
corporation, or any other entity or any authorized agent,
lessee, or trustee of any of the foregoing.

{13) "Removal" means removing, taking down, cr changing
the location of amy a dam or reservoir.

{14} "Reservoir" means any a valley, basin, coulee,
ravine, or other land area that contains 50--acre-feet—-or
more~of impounded water measured-at-marimum—-normal-epesating
paot.”

Section 2. section 85-15-107, MCA, is amended to read:

*85-15-107. Exemptions. 1) The provisions of
85-15-165v-65-15-1867 85-15-108 through 85-15-110, 85-15-209
through 85-15-216, 8%5-15-305, 85-15-401, 85-15-56%iy--and

85-15-502, and [section 8] do not apply to:

(a) dams subject to a permit issued pursuant to
82-4-335 for the period during which the dam is subject to
the permitw;

{b} The--previsions—-of--85-15-188--through--85-15-110y
85-15-209-~-through—--085-15-2167----85-315-3657y-~--85-15-46817
85-15-568t7y-—-and--985-15-562-—de-not-appty~-te federal dams and
regservoirsy-to-nonfederai-dams--and--reserveirs——lccated--on
federal--ianda-if-they-are-subject-to-a-dam-safety-review-by
a-federai-ageneyy-or—-to;

{c) dams and reservoirs licensed and subject to

inspection by the federal energy regulatory commissionz-%he
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perisiens--o£~—B5*&5—&851——85—i5-1667——-65—15-&63—-—through
85-15-%8y-——~-B5-15-209-———-through———85-15-265y---85-15-3657
85-35-4087-085-15-5617-and-85-15-562-do-not-appiy-te; or

{d) dams that are required to obtain a certificate of
environmental compatibility and public need pursuant to
75-20-201 for the period during which the dam is subject to
the certificate. In--additiony-the-proviaions-cf-85-15-168
through-85-15-13187-85-15-269-through--85-15-2367--85-35-3857
85-35-4017--085-15-50k7-and-85-15-582-do-not-appiy—antii-Juty
7-39907-te-high-hazard-dams-that-have-been—inaspected-by-the
d=8--army-corps-of-engineers-pursvant-te-Pzhr-92-367-and-for
whieh-resuitant-dam-safety-reporta-have--been--submitted--to
the-owners

{2) The provigsions of 85-15-108 through 85-15-110,

85-15-209 through 85-15-216, 85-15-401, 85-15-502, and

[section 8] do not apply to nonfederal dams and reservoirs

located on federal lands if they are subject to a dam safety

review by a federal agency."

Section 3. Section B5-15-209, MCA, is amended to read:
“85-15-209. High-hazard dam -- determination. Any A
perscn proposing to construct any a dam or reservoir with an

impounding capacity of 50 acre-feet or more measured at the

maximum normal operating pool shall make application to the

department for a determination of whether the dam or

reservoir is a high-hazard dam, The application must include
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the information required by the department. The department
shall make the determination required by this section within
60 calendar days after a complete application is received by

the department.”

Section 4. section 85-15-211, MCA, is amended to read:

*85-15-211. Inapection and reports during construction.
(1) An engineer must be in charge of and responsible for
inspections during construction of any high-hazard dam.

(2) Inspections during construction must be performed
at intervals necessary to ensure conformity with the permit.
The engineer in charge or a qualified designee shall perform
the inspections.

(3) The department shall set procedures and
requirements for reporting information obtained from,
during, or as the result of an inspection. The engineer in
charge shall certify all reports to the department.

{(4) The department may also inspect the high-hazard dam
during construction to ensure conformity with the
construction permit.

(5) If the department £finds that construction of the
high-hazard dam does not conform with the construction
permit, it may order that construction be stopped until

changes are made in conformity with the permit.”
Section 5. section 85-15-212, MCA, is amended to read:

"85-15-212. Operating permit. (1} An operation plan

-6- HB 84
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must be prepared by the owner and approved by the department
prior to operation of the high-hazard dam or reservoir. The
operation plan must set forth at a minimum:

(a) a reservoir operation procedure;

(b) a maintenance procedure for the high-hazard dam and
appurtenant works; and

(c} emergency procedures and warning plans.

{2) When construction is complete and if the
high-hazard dam or reserveoir conforms to the constructicn
permit and when an operation plan has been approved, the
department shall issue a permit to operate the high-hazard
dam or reservoir, containing such conditions on the safe
operation of the high-hazard dam as it considers necessary.”

Section 6. Section 85-15-213, MCA, is amended to read:

*85-15-213. Periodic Iinspections after construction.
(1) {(A) Any A high-hazard dam, whether or not previously
permitted by the department, must be inspected as often as
considered necessary by the department, but at least once
every 5 years, in order to ensure the continued safe
operation of the high-hazard dam.

{B) THE DEPARTMENT DETERMINATION THAT AN INSPECTION IS

NECESSARY MORE OFTEN TEAN ONCE EVERY 5 YEARS, AS PROVIDED IN

SUBSECTION (1)(A), MUST BE BASED ON SUBSTANTIVE EVIDENCE,

AND THE REASONS FOR THAT DETERMINATION MUST BE STATED IN

WRITING,
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(2) Periodic inspections required by this section must
be performed by a qualified engineer, who shall make a
repcxt of the inspection to the department. If the
department finds that the high-hazard dam conforme to
current safety standards, it shall issue or reissue, as the
case may be, a permit to continue operation of the
high-hazard dam, containing sue¢h conditions on the safe
operation of the high-hazard dam as it considers necessary.

{3) The owner is responsible for inspections regquired

under this section."

Section 7. sSection 85-15-216, MCA, is amended to read:

“85-15-216. High-hazard dam Permit permit cancellation,
Failure to comply with the provisions of 85-15-209 through
85-15-212 or B5-15-214 subjects the permit to cancellation
at any time during the progress of construction or the
operation of the high-hazard dam. The department is
authorized to cancel any permit if the provisions of
85-15-209 through 85-15-212 or B5-15-214 have not been or
are not being complied with, and the cancellation operates
as a forfeiture of all rights acquired under and by virtue

of any permit approved by the department.”
NEW SECTION. Section 8. cCivil penalty. The owner of a

dam with an impounding capacity of greater than 50 acre-feet
or more measured at the maximum normal operating poel who

fails to comply with a provision of this chapter or a rule
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or order of the department adopted pursuant to this chapter
is subject to a civil penalty not to exceed $1,000. Each day

of violation is a separate offense.

NEW SECTION. Section 3. Repealer. Sections 85-15-306,
85-15-307, ° 85~-15-308, 85-15-309, 85-1%-310, B85-15-311,
85-15-402, BS-15-403, 85-15-404, and 85-15-501, MCA, are

repealed.
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NEW SECTION. Section 10. codification instruction,
|Section 8] is intended to be codified as an integral part
of Title 85, chapter 15, part 5, and the provisions of Title
85, chapter 15, part 5, apply to [section 8].

NEW SECTION. Section 11. coordination instruction. If

------ Bitt------{bE-094931 HOUSE BILL NO. 121 is passed and

approved and if it includes a section amending 85-15-107 and
instituting a c¢ivil penalty for a violation of the dam
safety act, then [sections 2 AND B and-16 cf this act] are
void.

-End-
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