
HOUSE BILL NO. 67 

INTRODUCED BY COCCHIARELLA 
BY REQUEST OF THE DEPARTMENT OF FAMILY SERVICES 

DECEMBER 23, 1992 

JANUARY 4, 1993 
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APRIL 2, 1993 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 98; NOES, 0. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
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THIRD READING, CONCURRED IN. 
AYES, 48; NOES, O. 
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IN THE HOUSE 

SECOND READING, AMENDMENTS 
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THIRD READING, AMENDMENTS 
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BOUSE BILL NO. 67 

INTRODUCED BY COCCHIARELLA 

BY REQUEST OF THE DEPARTMENT OF FAMILY SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING THE 

APPOINTMENT OF CERTAIN PUBLIC EMPLOYEES TO REPRESENT 

CHILDREN IN CERTAIN JUDICIAL PROCEEDINGS; PROHIBITING A 

COURT FROM ORDERING THE DEPARTMENT OF FAMILY SERVICES TO 

CONDUCT A CHILD CUSTODY INVESTIGATION; AMENDING SECTIONS 

40-4-205, 40-4-215, 40-6-110, AND 41-3-303, MCA; AND 

PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-4-205, MCA, is amended to read: 

"40-4-205. Representation of child. The court may 

appoint an attorney to represent the interests of a minor 

dependent child with respect to his the child's support, 

custody, and visitation. The county attorneyL and-the~ 

deputy county atte~neys attorney, if any, or the department 

of family services or any of its staff may not be appointed 

for this purpose. The court shall enter an order for costs 

and fees in favor of the child's attorney. The order sha¼¼ 

must be made against either or both parents, except that if 

the responsible party is indigent, the costs sha¼¼ must be 

waived." 
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HB 0067/01 

Section 2. Section 40-4-215, MCA, is amended to read: 

"40-4-215. Investigations and reports. (1) In contested 

custody proceedings and in other custody proceedings if a 

parent or the child's custodian so requests, the court may 

order an investigation and report concerning custodial 

arrangements for the child. ff--the--eourt--orders---the 

depa.rtment--e£-£ami¼y-serv¼ees-to-eondtteC-the-investigatien7 

the-departmeftt-may-eharge-a-reasonae¼e-feeT--~he--departmeftt 

sha¼¼--waive-~he-£ee-£or-eondtteting-tfte-¼n•estigation-i£-the 

parent-er-the-ehi¼dis-e~stedian-~e~ttesting-the-in•estigation 

¼s-a-reeipient-e£-aid-te-£ami¼ies-with--dependent--ehi¼dren7 

£ecd--stamps7--er-9enera¼-re¼ief-bene£itsT The department of 

family services may not be ordered to conduct the 

investigation or draft a report but may be ordered to 

consult with the investigator and share information relevant 

to the child's best interests. The cost of the investigation 

and report sfta¼¼ must be paid according to the final order. 

(2) In preparing his~ report concerning a child, the 

investigator may consult any person who may have information 

about the child and his the child 1 s potential custodial 

arrangements. Upon order of the court, the investigator may 

refer the child to professional personnel for diagnosis. The 

investigator may consult with and obtain information from 

medical, psychiatric, or other expert persons who have 

served the child in the past without obtaining the consent 
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HB 0067/01 

of the parent or the child's custodian; but the child's 

consent must be obtained if he the child has reached the age 

of 16 unless the court finds that he the child lacks mental 

capacity to consent. If the requirements of subsection (3) 

are fulfilled, the investigator's report may be received in 

evidence at the hearing. 

(3) The court shall mail the investigator's report to 

counsel and to any party not represented by counsel at least 

10 days prior to the hearing. The investigator shall make 

available to counsel and to any party not represented by 

counsel the investigator's file of underlying data and 

reports, complete texts of diagnostic reports made to the 

investigator pursuant to the provisions of subsection (2), 

and the names and addresses of all persons vhom the 

investigator has consulted. Any party to the proceeding may 

call the investigator and any person wh0111--he the 

investigator has consulted for cross-examination. A party 

may not waive his the right of cross-examination prior to 

the hearing." 

Section 3. Section 40-6-110, MCA, is amended to read: 

•,o-6-110. Parties. The child shs¼¼ ~ be made a 

party to the action. ¼f-he-¼s-a ~ minor7-he-sha¼¼ !!!!!..t be 

represented by his the minor's general guardian or a 

guardian ad litem appointed by the court. The child's mother 

or father may not represent the child as guardian or 
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HB 0067/01 

otherwise. The court may not appoint the department of 

family services or any of its staff as guardian ad litem for 

the child. The natural mother, each man presumed to be the 

father under 40-6-105, and each man alleged to be the 

natural father shall must be made parties or, if not subject 

to the jurisdiction of the court, shell must be given notice 

of the action in a manner prescribed by the court and must 

be given an opportunity to be heard. The court may align the 

parties. 11 

Section 4. Section 41-3-303, MCA, is amended to read: 

•41-3-303. Guardian ad litem. (1) In every judicial 

proceedingL the court shall appoint for any child alleged to 

be abused or neglected a guardian ad litem. The department 

or any of its staff may not be appointed as the guardian ad 

litem in a judicial proceeding under this title. When 

necessary the guardian ad litem may serve at public expense. 

( 2) The guardian ad litem is charged with the 

representation of the child's interests. The guardian ad 

litem has the following general duties: 

(a) to conduct s~eh-¼n•es~~get¼en-as-he investigations 

that the guardian ad litem considers necessary to ascertain 

the facts constituting the alleged abuse or neglect; 

(b) to interviev or observe the child who is the 

subject of the proceeding; 

(c) to have access to court, medical, psychological, 
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law enforcement, social services, and 

pertaining to the child7-his and the child's 

3 parents or custodians; 

HB 0067/01 

school records 

siblingsy and 

4 (d) to make written reports to the court concerning the 

5 child 1 s welfare; 

6 (e) to appear and participate in all proceedings to the 

7 degree necessary to adequately represent the child and make 

8 recommendations to the court concerning the child's welfare; 

9 a~ 

10 (f) to perform sueh other duties as directed by the 

11 court.• 

12 NEW SECTION. Section 5. Effective date. [This act) is 

13 effective on passage and approval. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0067. as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 

A bill prohibiting the Department of Family Service (DFS) staff from representing children in certain judicial proceedings 
and fran serving as guardian ad litem, and prohibiting a court form ordering the DFS to conduct a child custody 
investigation. 

ASSUMPTIONS: 
1. Department of Family Services (DFS) will no longer charge fees for child custody investigations. 
2. DFS will no longer contract for the investigations. 
3. Staff workloads are currently above 100\. No savings will be realized in personal services. Overtime pay may be 

reduced. 
4. Child custody investigations are estimated to be 30 cases each year at $500.00 a case. The cost is estimated to remain 

constant for both fiscal years 1994 and 1995. (This amount is budgeted in control variable 01001) 

FISCAL IMPACT; 

E;imenditur!;!g; FY 4 

Current Law Progo§!eg t,ii,w Differ!i!nce 
FTE 0.00 0.00 0.00 
Personal Service 0 0 0 
Operating Costs 15,000 0 (15,000) 
Equipment 0 __ o 0 

Total 15,000 0 (15,000) 

Rev!;!n!,l!l:l Iii : 
State Special (02) 15,000 0 (15,000) 

Q,,:RA, • .-~m L 1-7-<?3 
DA~LEWIS,WGET DIRECTOR DATE 
Office of Budget and Program Planning 

FY 
Cyrr!;!nt Law Progosed !,s!w Differenc!i! 

0.00 0.00 0.00 
0 0 0 

15,000 0 (15,000) 
0 __ o 0 

15,000 0 (15,000) 

15,000 0 (15,000) 

Fiscal Note for HB0067. as int~Qduced tfB lo? 
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HOUSE BILL NO. 67 

INTRODUCED BY COCCHIARELLA 

BY REQUEST OF THE DEPARTMENT OF FAMILY SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING THE 

APPOINTMENT OF CERTAIN PUBLIC EMPLOYEES TO REPRESENT 

CHILDREN IN CERTAIN JUDICIAL PROCEEDINGS; PR8HtBtTtN6--A 

eeeRT--PR0M--8R9BRtN6--THB--BBPAR~MBNT-0P-PAMtb¥-SBRVtees-~ 

eeNseeT-A-eHtbB--eeST0B¥--tNVBSTtSATt0N; AMENDING SECTIONS 

40-4-205, 48-4-i!tST 40-6-110, AND 41-3-303, MCA; AND 

PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-4-205, MCA, is amended to read: 

"40-4-205. Representation of child. The court may 

appoint an attorney to represent the interests of a minor 

dependent child with respect to his the child 1 s support, 

custody, and visitation. The county attorneyL and-Che~ 

deputy county attorfteys attorney, if any, or the department 

of family services or any of its staff may not be appointed 

for this purpose. The court shall enter an order for costs 

and fees in favor of the child 1 s attorney. The order shai¼ 

must be made against either or both parents, except that if 

the responsible party is indigent, the costs sha¼l must be 

waived." 
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HB 0067/02 

Section-i~-seetion-48-4-i!l57-M€~7-iO-effleflded-to-reee7-­

u4e-4-i!t5~--fnTestigatiena-and-reperts~-tlt-tn-eenteated 

ettstody-proeeedings-and-in-other-ettetody--proeeed¼ngs--i£--a 

parent--or--the-ehild~s-ettetodian-so-reqttests,-the-eo~rt-may 

order--an--investigation--and--report--eoneerning--eustodiai 

arrangements--£or--the--ehi¼d,--f£--the--eottrt--orders---the 

department--0£-fami¼y-serviees-to-eondttet-the-investigationr 

the-department-may-charge-a-reasonab¼e-£ee,--The--department 

eha¼¼--waive-the-£ee-£or-eondtteting-the-investigation-i£-the 

parent-or-the-chi¼dis-eustodian-reqttesting-the-investigatien 

is-a-reeipient-0£-aid-to-fami¼ies-with--dependent--ehi¼dren, 

£ood--stamps7 --or-genera¼-re¼ie£-bene£itso ~he-department-0£ 

£amily--serviees--may--not--be--ordered---to---eondttet---the 

investigation--or--draft--a--report--but--may--be-ordered-to 

eonett¼t-with-the-investigator-and-share-in£ormation-relevant 

to-the-ehi½dis-best-iftterests, ~he-eost-0£-the-investigation 

and-report-she¼¼ mttst be-paid-aeeording-te-the-£inal-order. 

t~t--Tn-preparift~-his ~ repert-eoneerning-a--ehi¼d,--the 

investigator-may-eenstt¼t-any-person-who-may-have-information 

abo~t--the--ehi¼d--and--his the-ehi¼d~s potential-ettstodia½ 

arrangements,-Hpon-order-ot-the-court,-the-investigator--may 

re£er-the-ehild-to-pro£essi0na¼-personne½-tor-dia9nosis,-~he 

investigator--fflay--eonstt¼t--with-and-ebtain-intormation-from 

med±ea½ 7 -psyehiatr±e7 --or--other--expert--persons--who--have 

served--the--ehild-in-the-past-w±thoat-obtain±ng-the-eonse~t 
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HB 0067/02 

e£-the-pare"t-or-the--ehi¼dis--eHstodiaft;--but--the--ehiidis 

consent-mast-be-obtained-if-he the-ehi¼d has-reached-the-age 

of--¼6-ttnless-the-eoart-E¼nds-that-he the-ehild ¼aeks-menta¼ 

eapaeity-to-eonsentT-tt-the-reqttirements-ot--ottbseetion--t3t 

are--£a¼ti¼¼ed7-the-inveatigatoris-report-may-be-reeei~ed-in 

ev¼den-ee-at-the-heeir½ng";' 

t3t--~he-eoart-sha¼¼-mai¼-the-investigatoris--report--to 

eoanse¼-and-to-any-party-not-represented-by-eoa~se¼-at-¼east 

½8--daye--prior--to-the-hearingT-~he-±nvestigator-sha¼¼-make 

9¥0i¼ob½e-to-eottnse¼-ond-to-any--party--not--represented--by 

coanse¼--the--investigator 4 s--fi¼e--ot--ander¼yin~--data-and 

reports 7 -eompiete-texts-o£-d½agnost½e-reports--made--to--the 

½n¥estigator--pttrsttaftt--to-the-pro¥½s±ons-o£-sabsect±on-titT 

and--the--names--and--addresses--0£--a¼¼--persons--whom--the 

invest±gator-hae-eonstt¼tedo-Any-party-to-the-proeeed±ng--may 

eall---the---¼nvest¼gator---and---any--person--whom--he the 

±nvest±gator has-eonstt¼ted-£or--cross-examinationo--A--party 

may--not--watve--h~s the rtght-of-eross-exam¼nat¼on-pr¼or-to 

the-hearingoll 

Section 2. section 40-6-110, MCA, is amended to read: 

"40-6-110. Parties. The child eha¼¼ must be made a 

party ta the action. i£-he-±e-a ~ minor7-he-sha¼¼ ~ be 

represented by hie the minor's general guardian or a 

guardian ad litem appointed by the court. The child's mother 

or father may not represent the child as guardian or 

-3- HB 67 
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otherwise. The court may not appoint the department of 

family services or any of its staff as guardian ad litem for 

the child. The natural mother, each man presumed to be the 

father unde, 40-6-105, and each man alleged to be the 

natural father sha¼¼ must be made parties or, if not subject 

to the jurisdiction of the court, sha¼¼ must be given notice 

of the action in a manner prescribed by the court and must 

be given an opportunity to be heard. The court may align the 

parties." 

Section 3. Section 41-3-303, MCA, is amended to read: 

•41-3-303. Guardian ad litem. (1) In every judicial 

proceedingL the court shall appoint for any child alleged to 

be abused or neglected a guardian ad litem. The department 

or any of its staff may not be appointed as the guardian ad 

litem in a judicial proceeding under this title. When 

necessary the guardian ad litem may serve at public expense. 

( 2) The guardian ad 

representation of the child's 

litem is charged with the 

interests. The guardian ad 

!item has the following general duties: 

(a) to conduct stteh-±nyest±gation-ae-h~ investigations 

that the guardian ad litem considers necessary to ascertain 

the facts constituting the alleged abuse o< neglect; 

(b) to interview or observe the child who is the 

subject of the p<oceeding; 

(c) to have access to court, medical, psychological, 

-4- HB 67 
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law enforcement, social services, and 

pertaining to the child,-h¼s and the child's 

3 parents or custodians; 

HH 0Ubl/U2 

school records 

siblings7 and 

4 (d) to make written reports to the court concerning the 

5 child 1 s welfare: 

6 le) to appear and participate in all proceedings to the 

7 degree necessary to adequately represent the child and make 

8 recommendations to the court concerning the child's welfare; 

9 and 

10 (fl to perform sttch other duties as directed by the 

11 court. 11 

12 NEW SECTION. Section 4. Effective date. [This act I is 

13 effective on passage and approval. 

-End-
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HOUSE BILL NO. 67 

INTRODUCED BY COCCHIARELLA 

BY REQUEST OF THE DEPARTMENT OF FAMILY SERVICES 

A BILL FOR AN ACT ENTITLED, "AN ACT PROHIBITING THE 

APPOINTMENT OF CERTAIN PUBLIC EMPLOYEES TO REPRESENT 

CHILDREN IN CERTAIN JUDICIAL PROCEEDINGS; PR8HfBfTfNtl--A 

eeHRT--PR8M--8RBBRfN8--THB--BBPARTMBNT-8P-_PAMfbY-SBRVfeBS-T8 

eeNBHeT-A-eHfbB--eHST8BY--INVBSTf8ATf8N7 AMENDING SECTIONS 

40-4-205, 48-4-ilS, 40-6-110, AND 41-3-303, MCA; AND 

PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-4-205, MCA, is amended to read: 

"40-4-205. Representation of child. The court may 

appoint an attorney to represent the interests of a minor 

dependent child with respect to his the child's support, 

custody, and visitation. The county attorneyL and-~he a 

deputy county a~torney9 attorney, if any, or the department 

of family services or any of its staff may not be appointed 

for this purpose. The court shall enter an order for costs 

and fees in favor of the child's attorney. The order sha¼i 

must be made against either or both parents, except that if 

the responsible party is indigent, the costs shall must be 

waived." 
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Seetion-2~-see1:iet0-◄8-◄-~¼S,-M€A,-is-amended-te-~e•d~-­

•4e-4-21s~--fnTestigatiena-and-repertaT-t¼t-tn-eentested 

enatedy-proeeedings-and-in-other-enstedy--preeeedin9s--if--a 

parent--or--~he-ehiid~s-enstodian-se-re~ttests7-the-eoart-may 

order--an--inYestigetion--and--repert--eeneerning--cnstodia¼ 

arrangements--fer--the--ehi¼dv--ff--the--eonrt--orders---the 

department--of-faMiiy-ser•iees-to-eendnet-the-investigation, 

the-department-may-eharge-a-reasenab½e-fee.--~he--department 

sha¼½--waive-the-tee-tor-eendtteting-the-investigation-if-the 

parent-er-the-ehiid~s-eastedian-re~aes~ing-the-investigation 

is-a-reeipient-ot-aid-to-families-with--dependent--ehiidren7 

feed--sta■ps7--or-genera¼-re¼ief-benefitsT ~he-department-of 

family--serviees--may--not--be--erdered---te---eendaet---the 

investigation--or--dratt--a--reper~--bttt--lllay--be-ordered-to 

eonstt¼~-with-the-inTestigator-and-share-i"formation-re¼e•ant 

to-the-eh¼¼dLs-best-i"terestsT ~he-eest-e£-the-investigation 

and-report-sha¼i ~ be-paid-aeeerding-to-the-finai-ordera 

tit--fn-prepar¼ng-hts ! report-eoneer"tng-a--ch¼id 7 --the 

investigator-may-eonstt¼t-any-person-who-may-have-information 

about--the--ehi¼d--and--his the-ehi¼dLs potential-eus~odia¼ 

arrangements,-epen-order-of-the-eettrt 7 -the-investigator--may 

reter-the-ehi¼d-to-professiena½-pereonnel-for-diagnosis.-The 

investigator--may--eonstt½t--with-and-obtain-in£ermation-£rom 

medieai7-psyehiatrt~T--or--other--expert--persons--who--have 

servpd--the--ehiid-in-~he-past-withodt-obtaining-the-eonsent 

-2- HB 67 
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ei-the-parent-e~-~he--eh¼½d~s--cttstodian7--bttt--the--ehi¼d~s 

eensent-fflHst-be-ebteined-if-he the-ehild has-reaehed-the-age 

ef--16-anless-the-eeart-finds-that-he the-ehild iaeks-fflental 

eapaeity-te-eonsentT-lf-the-reqairefflents-ef--sabseetien--t3t 

are--fttlfi¼¼ed 7 -th~-inY~st½gator~s-repert-mey-b~-reee*ved-in 

ev¼denee-nt-the-heeringo 

t3t--~he-eoart-shall-mail-the-in•estigateris--repert--te 

eottneel-and-to-any-party-net-represented-by-eottnse¼-at-¼east 

18--deys--prier--te-the-hearingT-~he-in•estigeter-shall-fflake 

ava¼¼ab¼e-to-eottnse¼-and-te-any--party--not--represented--by 

eettnse¼--the--in•estiqetoris--fi¼e--of--ttnder¼ying--data-and 

reports 7 -eomplete-texts-of-d¼agnost¼e-reports--mede--te--the 

investigator--pttrsttant--to-the-provis¼ons-of-sttbseetion-titT 

and--the--names--and--addresses--ef--a½¼--persene--whom--the 

inyestigator-has-cone~½tedo-~ny-party-to-the-preeeedinq--may 

eall---the---tnvestigator---and---any--pereen--whe~--he the 

investigator has-eensa¼ted-£or--cross-examinatienT--A--party 

fflay--net--watve--his the r~ght-ef-eress-exam¼nation-prior-to 

the-hearing~• 

Section 2. section 40-6-110, MCA, is amended to read: 

"40-6-110. Parties. The child 9hall must be made a 

party to the action. ft-he-is-a~ minory-he-sha¼¼ must be 

represented by his the minor 1 s general guardian or a 

guardian ad litem appointed by the court. The child's mother 

or father may not represent the child as guardian or 

-3- HB 67 
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otherwise. The court may not appoint the department of 

family services or any of its staff as guardian ad litem for 

the child. The natural mother, each man presumed to be the 

father under 40-6-105, and each man alleged to be the 

natural father she¼¼ must be made parties or, if not subject 

to the jurisdiction of the court, sh~li must be given notice 

of the action in a manner prescribed by the court and m~st 

be given an opportunity to be heard. The court may align the 

parties.~ 

Section 3. Section 41-3-303, MCA, is amended to read: 

"41-3-303, Guardian ad litem. (1} In every judicial 

proceedingL the court shall appoint for any child alleged to 

be abused or neglected a guardian ad !item. The department 

or any of its staff may not be appointed as the guardian ad 

litem in a judicial proceeding under this title. When 

necessary the guardian ad litem may serve at public expense. 

(2) The guardian ad litem is charged with the 

representation of the child's interests. The guardian ad 

litem has the following general duties: 

(a} to conduct stteh-¼nvestigatio"-as-h~ investigations 

that the guardian ad litem considers necessary to ascertain 

the facts constituting the alleged abuse or neglect; 

(b) to interview or observe the child who is the 

subject of the proceeding; 

(c) to have access to court, medical, psychological, 
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l law enforcement, social services, and school records 

2 pertaining to the child7-h½s and the child's siblings7 and 

J parents or custodians: 

4 (d) to make written reports to the court concerning the 

5 child's welfare; 

6 (e) to appear and participate in all proceedings to the 

7 degree necessary to adequately represent the child and make 

8 recommendations to the court concerning the child 1 s welfare; 

9 and 

10 (f) to perform s~eh other duties as directed by the 

11 court. 11 

12 NEW SECTION. Section 4. Effective date. [This act J is 

13 effective on passage and approval. 

-End-
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SENATE STAIIDING COIIIIITTEE REPORT 

MR. PRESIDENT: 

Page l of 2 
March 4, 1993 

we, your committee an Judiciary having had under consideration 
House Bill No. 67 (first reading copy -- blue), respectfully 
report that House Bill No. 67 be amended as follows and as so 
amended be concurred in. 

Signed: 
Senator Wilham· 

That such amendments read: 

1. Title, line 9. 
Fol lowing : "'II-t,lfll'l'iHl!~S .. TP-If<8fiAA'l'T'II~8 .. Ni-,-,'" 
Insert: "PROHIBITING A COURT FROM ORDERING THE DEPARTMENT OF 

FAMILY SERVICES TO CONDUCT A CHILD CUSTODY INVESTIGATION 
EXCEPT IN CERTAIN CASES;" 

2. Title, line 10. 
Following: "40 4 215," 
Insert: "40-4-215," 

3. Page 3. 
Following: line 19 
Inse<t: •section 2. Section 40-4-215, MCA, is amended to read: 

"40-4-215. Investigations and reports. (1) In contested 
custody peoceedings and in other custody proceedings if a parent 
or the child 1 s custodian so requests, the court may order an 
investigation and report concerning custodial arrangements for 
the child. If the cuuz t otdezs the depaz tment of family Sen ices 
to conduct the investigation, the depactzaent maz cbazge a 
teascnabla fee. '!he depazt:aent shall waive the fee foe conducting 
the im'.'stigati':'n if ~he .\""•e•.'t a, th'.' ':'hild's c':'studian .. 
L':!4«E5!:'L111g_the :n!est1gat1oa 1s a zec1p1enl of aid to fam1l1es 
with dependent children, food stamps, oz genetal telief benefits. 
The department of family services may not be ordered to conduct 
the 1nvest19at1on or draft a report unless the earent or the 
child's custodian requesting the 1nvest1gat1on 1s a rec1p1ent of 
aid to families with dependent children, food stamps, o< general 
relief benefits and all reasonable options for royment of the 
1nvest19at1on, 1f conducted by a person not emp oyed by the 
department, are exhausted. The department may consult with an 
1nvest19ator and share 1nformat1.on relevant to the child's besE 
interests. The cost of the investigation and report shatt must 
be paid according to the final order. --

(2) In preparing tr±s ! report concerning a child, the 
investigator may consult any person who may have information 
about the child and tr±s the child's potential custodial 

(h..., Amd. Coard. 
:1a: Sec. of Senate 

D_~~ ~ 
Senator cai-rying Bill 491226SC.Sma 

Page 2 of 2 
March 4, 1993 

arrangements. Upon order of the court, the investigator may refer 
the child to professional personnel for diagnosis. The 
investigator may consult with and obtain information from 
medical, psychiatric, or other expert persons who have served the 
child in the past without obtaining the consent of the parent or 
the child's custodian; but the child's consent must be obtained 
if~ the child has reached the age of 16 unless the court finds 
that~ the child lacks mental capacity ta consent. If the 
requirements of subsection (3} are fulfilled, the investigator•s 
report may be received in evidence at the hearing. 

(3) The cou<t shall mail the investigator's report to 
counsel and to any party not represented by counsel at least 10 
days prior to the hearing. The investigate< shall make available 
to counsel and ta any party not represented by counsel the 
investigator 1 s file of underlying data and reports, complete 
texts of diagnostic reports made to the investigator pursuant to 
the provisions of subsection (2}, and the names and addresses of 
all persons whom the investigator has consulted. Any party to the 
proceeding may call the investigator and any person whom he the 
investu:.tor has consulted for cross-examination. A party mayr\ot 
waive the right of cross-examination prior to the hearing.•• 

RenW1Lber: subsequent sections 

-END-

SENATE 

HG t..7 
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HOOSE BILL NO. 67 

INTRODUCED BY COCCHIARELLA 

BY REQUEST OF THE DEPARTltENT OF FAMILY SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING THE 

APPOINTMENT OF CERTAIN PUBLIC EMPLOYEES TO REPRESENT 

CHILDREN IN CERTAIN JUDICIAL PROCEEDINGS; PR8HfBf~fli6--A 

eeeR~--f'R8M---eRBBRfN8-~1H1--BBPAR'flll!ll'f-8l'-PA11fb¥-SBRVfeBS-'l.'8 

e0Neee~-A-eBfbB-eBS'l.'8B¥-fNVBS~f&A~f8H~ PROHIBITING A COURT 

FROM ORDERING THE DEPARTMENT OF FAMILY SERVICES TO CONDUCT A 

CHILD CUSTODY INVESTIGATION EXCEPT IN CERT~CASES; 

AMENDING SECTIONS 40-4-205, 48-4-i¼Sy 40-4-215, 40-6-110, 

AND 41-3-303, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE 

DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-4-205, MCA, is amended to read: 

"40-4-205. Representation of child. The court may 

appoint an attorney to represent the interests of a minor 

dependent child with respect to his the child's support, 

custody, and visitation. The county attorneyL and-the~ 

deputy county atterfteys attorney, if any, or the department 

of family services or any of its staff may not be appointed 

for this purpose. The court shall enter an order for costs 

and fees in favor of the child's attorney. The order shall 
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must be made against either or both parents, except that if 

the responsible party is indigent, the costs sha¼¼ must be 

waived.• 

Section 2.--se~i--4&-4~¼57 -MeA7-is-s111e11ded-~o-resdT-­

•4e-4-i¼ST--fnvestigstions-snd-reportsT-t¼t-fn-eontested 

eastod7-proeeed¼n~s-and-in-other-e~st08y--preceed¼nga--¼!--a 

porent--or--the-ehi¼d~s-enstedisn-so-req12ests7-the-eonrt-may 

order--an--tn•est¼gat¼on--and--report--eoneerning--enstod¼a¼ 

arrangements--fer--the--ehi¼de--ff--the--eettrt--orders---the 

department--or-Eaaiiy-serwiees-te-eendnet-the-in•est¼gat¼ofty 

the-department-aey-eharge-e-reasonabie-tee•--•he--departaent 

sha¼¼--waive-the-£ee-£or-eondneting-the-investigation-i£-the 

pareftt-or-the-eh¼¼d~s-enstedian-reqttesting-the-¼nwest¼9atieft 

is-a-reeipient-oE-aid-te-fami¼ies-with--dependent--ehiidren7 

£ood--stsmpsy--or-genera¼-relie£-bene£its, ¥he-department-a£ 

Eami¼y--ser•iees--aay--not--be--erdered---to---eonduet---the 

in•estigation--or--draft--a--repert--bnt--mey--be-erdered-te 

eonsu¼t-with-the-in¥esti9ator-and-share-inEermatien-re¼e•ant 

to-the-eh¼¼dLs-best-interestsT ~he-eost-of-the-inyestigation 

and-report-aha¼¼ mast be-paid-seeording-to-the-£ins¼-orderT 

tit--fn-preparing-his ~ report-eoneerning-a--ehildy--the 

inwestigator-may-eenstt¼t-eny-person-who-may-hawe-inEormat¼en 

sboat--the--ehild--snd--his the-ehildLs potentiai-eastodia¼ 

arrangements.-Bpen-order-oE-the-eottrt7 -the-in•estiqator--may 

refer-the-ehild-to-professionsi-personnel-£or-diagnosisT-~he 
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¼nweat¼9ator---y--eonatt¼t--wtth-and-eb~rin-ffl£~¼on--frem 

lllediea¼7-payehiatrie7--or--ot:her--e~rt--peraona-who--hawe 

aer.ed--the--ehiid-in-the-past-ithattt-&i>teining-the-eenaent 

a£-the-parent-ar-the--ehi¼d4 s--enatodian;--but--ttte--ehi¼d~• 

e..,.aeftt--at-l>e-ehteined-if-he the-ehi¼d hes-reaehed-the-ege 

of--¼6-ttn¼eas-the-eoart-finds-thet-he the-ehi¼d ieeks--aente¼ 

eepeeity-te-eensefttT-¼f-the-reqairementa-af--aahseetion--t3t 

are--h¼fii¼edT-the-imrestigatorLa-repe.-t--y-l>e-reoei•ed-in 

e•idenee-at-the-hearingv 

t3t--De-eettrt-ahei¼-mei¼-the-in¥eatigeterLa--repert-­

eoanae¼-and-to-eny-perty-net-represented-l>y-eettnaei-at-¼eaet 

i8--deye--prior--to-ttre-hearin9T-~he-in•eat¼getor-aha¼i--ke 

••aiiao¼e-te-eettHei-and-to-any--party---t--repreeented--1,y 

eaaneei--the--in.eetigatorLa--fi¼e--ef--ander¼ying--dete-and 

reportaT-eempi-ete-te•ts-ef-diag,..,stie-reporta---de--te--the 

invea~ator--pursuaM--to-the-prov¼siens-of-anbaeef!i-en-t~tT 

and--1:fte--11t1mes--and--addreasea--o~--a¼¼--persona--whom--the 

in•eetigetor-haa-eenaaitedT-Any-party-tc-the-proeeeding--may 

eai¼---the---inyeatigatar---end---any--peraon--wltotll--he ~ 

in¥esti9eter hea-eaft1!nt¼ted-f.,.,--eraas-e•-inetionT--A--perty 

mey--not--waive--h¼s the right-o~-eroea-ez-iftlltion-prior-to 

the-he,eriflgT& 

SECTION 2. SECTION 40-4-215, MCA, IS AMEIIDED TO READ: 

"40-4-215. Investigations and reports. (1) In contested 

custody proceedings and in other custody proceedings if a 
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parent or the child's custodian ea requests, the court -y 

order an investigation and report concerning custodial 

arrangements for the child. ¼f--the--eaart--erdera---the 

deper~ment--of-faa¼¼y-ael"Y¼eee-te-eenduet-the-HIYesetgaeien7 

the-department--y-eherge-e-reaaonabie-feeT--~he--department 

aha¼¼--waiye-the-fee-fer-eendaeting-the-in•estigatien-if-the 

perent-ar-the-ehi¼dLs-eastadien-re<1tteating-the-inYestigatieft 

ia-e-reeipient-af-eid-te-famiiiea-with--dependent--eh¼idrenT 

faed--ateaplt7--ar-9enera¼-re¼ief-ltenef¼1'sT The department of 

family services may ~9t be orde~ed to conduc1; the 

investigation or draft a report unless the parent or the 

child's custodian requesting the investi.9.ation is a 

recipient of aid to families with dependent children, food 

staaps, or general relief benefits and all reasonable 

options for payment of the investigation, if conducted by a 

person not employed by the department, are el[hausted. The 

department may consult with any investigator and share 

information relevant to the child's best interests. The cost 

of the investigation and report shaii must be paid accorAing 

to the final order. 

(21 In preparing his~ report concerning a child, the 

investigator aay consult any person who aay have infor-tion 

about the child and his the child's potential custodial 

arrangeaents. Upon order of the court, the investigator may 

refer the child to professional personnel for diagnosis. The 
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investigator may consult with and obtain information from 

medical, psychiatric, or other expert persons who have 

served the child in the past without obtaining the consent 

of the parent or the child's custodian; but the child's 

consent must be obtained if he the child has reached the age 

of 16 unless the court finds that he the child lacks mental 

capacity to consent. If the requirements of subsection (3) 

are fulfilled, the investigator's report may be received in 

evidence at the hearing. 

(3) The court shall mail the investigator's report to 

counsel and to any party not represented by counsel at least 

10 days prior to the hearing. The investigator shall make 

available to counsel and to any party not represented by 

counsel the investigator's file of underlying data and 

reports, complete texts of diagnostic reports made to the 

investigator pursuant to the provisions of subsection (2), 

and the names and addresses of all persons whom the 

investigator has consulted. Any party to the proceeding may 

call the investigator and any person whoa---he the 

investigator has consulted for cross-examination. A party 

may not waive hie the right of cross-examination prior to 

the hearing." 

Section 3. section 40-6-110, MCA, is amended to read: 

"40-6-110. Parties. The child sho¼¼ must be made a 

party to the action. lf-he-is-e ~ minory-he--sha¼¼ must be 
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represented by. his the minor's general guardian or a 

guardian ad litem appointed by"the court. The child's mother 

or father may not represent the child as guardian or 

otherwise. The court may not appoint the department of 

family services or any of its staff as guardian ad litem for 

the child. The natural mother, each man presumed to be the 

father under 40-6-105, and each man alleged to be the 

natural father sha¼¼ ~ be made parties or, if not subject 

to the jurisdiction of the court, sha¼¼ must be given notice 

of the action in a manner prescribed by the court and must 

be given an opportunity to be heard. The court may align the 

parties." 

Section 4. Section 41-3-303, MCA, is amended to read: 

"41-3-303. Guardian ad litea. (l) In every judicial 

proceedingL the court shall appoint for any child alleged to 

be abused or neglected a guardian ad litem. The department 

or any of its staff may not be appointed as the guardian ad 

litem in a judicial proceeding under this title. When 

necessary the guardian ad litem may serve at public expense. 

(2) The guardian ad litem is charged with the 

representation of the child's interests. The guardian ad 

litem has the following general duties: 

(a) to conduct saeh-in•~s~ige~ion-as-he investigations 

that the guardian ad litem considers necessary to ascertain 

the facts constituting the alleged abuse or neglect; 

-6- HB 67 



BB 0067/03 

l (bl to interview or observe the child who is the 

2 subject of the proceeding; 

3 (c) to have access to .court, medical, psychological, 

4 law enforcement. aocial services, and school r@coTds 

5 pertaining to the child7-lli-s and the child's sibli"9BT and 

6 parents or custodians; 

7 (di to make written reports to the court concerning the 

8 child~s welfare; 

9 (el to appear and parti,,ipate in all proceedings to the 

10 degr.ee necessary to adequately rqreaent the child and '"""ke 

11 recoamendations to the .court concerning the child•s we1fare; 

12 and 

13 (fl to perform -eh other duties as directed by the 

l.t court .. • 

15 NEW SEC'l'ION, Section 5. Effective date. (This aet I is 

16 effective on passage and approval. 

-End-
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