HOUSE BILIL, NO. &7

INTRODUCED BY COCCHIARELLA
BY REQUEST OF THE DEPARTMENT OF FAMILY SERVICES

IN THE HOUSE

DECEMBER 23, 1992 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

JANUARY 4, 1993 FIRST READING.

JANUARY 11, 1993 COMMITTEE RECOMMEND BILL

DO PASS AS AMENDED. REPORT ADOPTED,.
JANUARY 13, 1993 PRINTING REPORT.
| SECOND READING, DO PASS.
JANUARY 14, 1993 ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 98; NOES, 0.

TRANSMITTED TO SENATE.
IN THE SENATE

JANUARY 16, 1993 INTRODUCED AND REFERRED TO COMMITTEL
ON JUDICIARY.

FIRST READING.

MARCH 5, 1993 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 6, 1993 SECOND READING, CONCURRED IN.

MARCH 8, 1993 THIRD READING, CONCURRED IN.

AYES, 48; NOES, 0.
RETURNED TO HOUSE WITH AMENDMENTS.
IN THE HCUSE

MARCH 31, 1993 SECOND READING, AMENDMENTS
CONCURRED IN.

APRIL 2, 1993 THIRD READING, AMENDMENTS
CONCURRED IN.



SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED,
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HB D067/01

HOUSE BILL NO. 67
INTRODUCED BY COCCHIARELLA
BY REDUEST OF THE DEPARTMENT OF FAMILY SERVICES
A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING THE
APPOTINTMENT OF CERTAIN PUBLIC EMPLOYEES TO REPRESENT
CHILDREN IN CERTAIN JUDICIAL PROCEEDINGS; PROHIBITING A
COURT FROM ORDERING THE DEPARTMENT OF FAMILY SERVICES TO
CONDUCT A CHILD CUSTODY INVESTIGATION; AMENDING SECTIONS
40-4-215,

40-4-205, 40-6-110, AND 41-3-303, MCR; AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 40-4-205, MCA, is amended to read:

“40-4-205. Representation of child. The court may
appoint an attorney to represent the interests of a minor
dependent child with respect to his the child's support,
custody, and visitation. The county attorney, and-the a

deputy county atterneys attorney, if any, or the department

of family services or any of its staff may not be appointed

for this purpose. The court shall enter an order for costs
and fees in favor of the child's attorney. The order shail
must be made agalnst either or both parents, except that if

the responsible party is indigent, the costs shati must be
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HB 0067/01

Section 2. section 40-4-215, MCA, is amended to read:

"40-4-215. Investigations and reports. (1)} In contested
custody proceedings and in other custoﬂy proceedings if a
parent or the child's custodian so requests, the court may
order an investigation and report concerning custodial
arrangements for the c¢hild. f£f--the——c¢ourt--orders——-the
department-—-of-family-services-to-conduct-the-investigationy
the-department-may-charge-a—reasenabte-fee:——Fhe--department
shati--waive-the-fee-for-condueting-the-investigation-+f-the
parent-er—the-childis-custodian-requesting-the-investigation
ts-a-recipient-of-aid-to-families-with--dependent-—-chiitdreny

food--stampsy--or-generat-retief-benefitasr The department of

family services may not be ordered to conduct the

investigation or draft a report but may be ordered to

consult with the investigator and share information relevant

te the child's best interests. The cost of the investigation

and report shatt must be paid according to the final order.
(2) 1In preparing his a report concerning a child, the
investigator may consult any person who may have information
about the child and his the child's potential custodial
arrangements. Upon order of the court, the investigator may
refer the child to ptoféssional personnel for diagnosis. The
investigator may consult with and cbtain information from

medical, psychiatric, or other expert persons who have

served the child in the past without obtaining the consent

o HBLT
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of the parent or the child's custedian; but the c¢hild's
consent must be obtained if ke the child has reached the age
of 16 unless the court finds that he the child lacks mental
capacity to consent. If the requirements of subsection (3}
are fulfilled, the investigator's report may be received in
evidence at the hearing.

{(3) The court shall mail the investigator's report to
counsel and to any party not represented by counsel at least
10 days prior to the hearing. The investigator shall make
available to counsel and to any party not represented by
counsel the investigator's file of underlying data and
reports, complete texts of diagnostic reports made to the
investigator pursuant to the provisions of suybsection (2},
and the names and addresses of all persons whom the
investigator has consulted. Any party to the proceeding may
call the investigator and any person whom-—he the
investigator has consulted for cross-examination. A party
may not waive his the right of cross-examination prior to
the hearing."

Section 3. Section 4D-6-110, MCA, 1s amended to read:

"40-6-110. Parties. The child sheil must be made a
party to the action. #f-he-is-a A minory-he-shaii must be
represented by his the minor's general guardian or a
guardian ad litem appointed by the court. The child's mother

or father may not represent the c¢hild as guardian or
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HB 0067/01

otherwise. The court may not appoint the department of

family services or any of its staff as guardian ad litem for

the child. The natural mother, each man presumed tc be Lthe
father under 40-6-105, and each man alleged to be the
natural father shaiit must be made parties or, if not subject
to the jurisdiction of the court, shaii must be given notice
of the acticn in a manner prescribed by the court and must
be given an opportunity to be heard. The court may align the
parties."”

Section 4. Section 41-3-303, MCA, is amended to read:

*41-3-303. Guardian ad litem. (1) In every judicial
prpceedingL the court shall appoint for any child alleged to

be abused or neglected a guardian ad litem. The department

or any of its staff may not be appointed as the guardian ad

litem in a judicial proceeding under this title. When

necessary the guardian ad litem may serve at public expense.

(2) The guardian ad litem is <charged with the
representation of the child's interests. The guardian ad
litem has the following general duties:

{a) to conduct snch—invest#qation—as-he investigations

‘that the guardian ad litem considers necessary to ascertain

the facte constituting the alleged abuse or neglect;
(b) to interview or observe the child who is the

subject of the proceeding;

{c) to have access to court, medical, psychological,

-
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law enforcement, social services, and school records

pertaining to the childy~his and the child's siblingsy and

parents or custodians;

(d) to make written reports to the court concerning the
child's welfare;

{e) to appear and participate in all proceedings to the
degree necessary to adequately represent the child and make
recommendations to the court concerning the child's welfare;
and

(£) to perform sueh other duties as direéted by the
court.” .

NEW SECTION. Section 5. EBffective date. [This act] is
effective on passage and approval.

-End-

_S_



STATE OF MONTANA - FISCAL NQTE
_ Form BD-15
In compliance with a written regquest, there is hereby submitted a Fiscal Note for _HB00E7, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

A bill prohibiting the Department of Family Service (DFS) staff from representing children in certain judicial proceedings
and from serving as guardian ad litem, and prohibiting a court form ordering the DFS to conduct a c¢hild custody
investigation,

ASSUMPTIONS :

1. Department of Family Services (DFS) will no longery charge fees for child custeody investigations.

2. DFS will no longer contract for the investigations.

3. Staff workloads are currently above 100%. No savings will be realized in personal services. Overtime pay may be
reduced.

4. Child custody investigations are estimated to be 30 cases each year at $500.00 a case. The cost is estimated toc remain
constant for both fiscal years 1994 and 1995. (This amount is budgeted in control wvariable 01001)

Y
h

FISCAL, IMPACT:

Expenditureg: FY 94 FY 95
" Current Law Propose w Difference Current Law Proposed Law Difference

FTE _ 0.00 0.00 0.00 0.00 0.00 D.00
Personal Service 0 0 0 0 0 0
Operating Costs 15,000 0 {(15,000) 15,000 0 (15, 000)
Equipment 0 (4] Q (¢] 0 0

Total 15,000 Q (15,000) 15,000 D {15,0Q000)
Revenues:
State Special (02) 15,000 o (15,000) 15,000 0 (15, 000)

mw/g: LEWIS, BUDGET DIRECTOR  DATE VICKI COCCHIARELLA, PRIMARY SPONSOR

Office of Budget and Program Planning

Fiscal Note for HB0067, as introduced **Es L;T
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APPROVED BY COMMITTEE
ON JUDICIARY

HOUSE BILL NO. 67
INTRODUCED BY COCCHIARELLA
BY REQUEST OF THE DEPARTMENT OF FAMILY SERVICES
B BILL FOR AN ACT ENTITLED: “AN ACT PROHIBITING THE
APPOINTMENT oF CERTAIN PUBLIC EMPLOYEES TO REPRESENT
CHILDREM IN CERTAIN JUDICIAL PROCEEDINGS; PROHIBIPING--A
EOURF--PROM--ORDERING—-FHE-—-DEPARPMENT-BF-PAMIb¥ -SERVICRS-PE
E6NBHED-A-CHILD--CUSPOBY--INVESPIGATION; AMENDING SECTIONS
40-4-205, 46-4-2157 40-6-110, AND 41-3-303, MCA; AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 40-4-205, MCA, is amended to read:

*40-4-205. Representation of c¢hild. The court may
appoint an attorney to represent the interests of a minor
dependent child with respect to his the child's support,
custody, and visitation. The county attorney, and-the a

deputy county attorneya attorney, if any, or the department

of Ffamily services or any of its staff may not be appointed

for this purpose. The court shall enter an order for costs
and feas in favor of the child's attorney. The order shaii
éggg be made against either or both parents, except that if
the responsible party is indigent, the costs shaii must be

waived."
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Section2-—Section-48-4-2157-MEA7-ts-amended-to-readt——

H4p-4-235---Inveatigatitens-and-reportas-{iy-in-contested
custody-proceedings-and-in-scher-eustody—-preceedings--if--a
parent——or--the-chitdis-custodian-so-requestsy-the-coure-may
order—-an--investigation——and--report--concerning--custediat
arrangementas——for--the--chitds-~-if--the--court--orders—--the
department-—of-famity-services-to-conduct-the-investigationy
the-department-may-charge-a-reasonabie-fee.-~Fhe--department
shall--waive-the-fee-for-conducting-the-investigation—if-the
parent-or-the-chiidis-custodian-requesting-the-investigation
ia-a-recipient-of-aid-to-famiites-with-—dependent——chiidren;

food——stamps;--or-generai-relief-benefits: Fhe-department-of

family-—mservices——-may—-not--be--ordered---to--~conduct---the

investigation-—or--draft--a--report-—but--may-—-be—ordered-to

conauit-with-the-investigator-and-share-information-reievant

to-the-childls-bhast-interesta: Phe-cost-af-the-investigation

and-report-shati must be-patd-aceording-te-the-finat-order~
t24--in-preparing-his a repert-concerning-a--chiid;——the
tnvestigator-may-consnit-any-persoen-who-may-have-information
about-~the--child--and~-his the-chiid!s potential-custoediat
arrangementss-Upon-order-of-the-courty-the-investigator--may
refer-the-chitd-tc-professionai-personnei-for-diagnosis--Fhe
investigator--may--consuit--with-and-obtain-information—from
medicatz-paychiatrie;—-or--other—-—expert--persona--whe--have

served--the--chitid-tn-the-past-without-obtatning-the-consent

-2- HB 67
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HB 0067/02

of-the-parent-or—the--chiltdis-——-enscedian;--bue--the--chiid's
consent-must-be-obtained-if-he the-ehitd has-reached-the-age
ef--16-unless-the-court-finda-that-he the-chiid lacks-mental
capacity-to-eonsentr-If-the-reguirements-of--subsection--¢3%
are—-fuifilied;-the-investigatorts-report-may-be-recerved-in
evidence-at-the-hearings
+34-—Phe-court-shati-maii-the-investigatesris——repore--to
counsei-and-to-any-party-not-represented-by-counsei-at-least
19--days--prior-—to-the-hearings~Fhe-investigator-shati-make
avatiable-to-coaunset-and-to-any--party--not--represented--hby
counsel--the--investigaktaris--fite--of-—underiying--data-and
reportsy-compiete-texta-cf-diagnestic-repores——made--to--the
investigater--pursuant--to-the-previsions-of-subseceton-t24r
and--the--names-—and--addresses——cf--ati--persens—-whom--the

investigator-has-censuiteds-Any-party-to-the-proceeding--may

ecati--—-the---investigateor---and-——any--person——whoem--he the

investigator has—conasuited-for--cross-examinations—-A--party
may--net--waive--his the right-of-croas-examination-prior-to
che-hearings4

Section 2. Ssection 40-6-110, MCA, is amended to read:

“40-6-110. Parties. The child sha%}* must be made a
party to the action. ¥f-he-is-a A minory-he-shait must be
represented by his the minor's general guardian or a
guardian ad litem appointed by the court. The child's mother

or father may not represent the child as guardian or

-3= HB 67
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otherwise. The court may not appoint the department of

family services or any of its staff as guardian ad litem for

the child. The natural mother, each man presumed to be the
father under 40-6-105, and each man alleged to be the
natural father shaii must be made parties or, if not subject
to the jurisdiction of the court, shaii must be given notice
of the action in a manner prescribed by the court and must
be given an opportunity to be heard. The court may align the
parties."

Section 3. Ssection 41-3-303, MCA, is amended to read:

"41-3-303. Guardian ad 1litem. (1) In every judicial
proceeding, the court shall appoint for any child alleged to

be abused or neglected a guardian ad litem, The department

or any of its staff may not be appointed as the guardian ad

litem in a judicial proceeding under this title. When

necessary the guardian ad litem may serve at public expense.
(2) The guardian ad litem is <charged with the
representation of the child's interests., The guardian ad
litem has the following general duties:
(a) to conduct sueh-investigatisn-as-he investigations

that the guardian ad litem considers necessary to ascertain

the facts constituting the alleged abuse or neglect;
(b) to interview or observe the child who 1is the
subject of the proceeding;

(c) to have access to court, medical, psychological,

-4 HB 67
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law enforcement, social services, and school records

pertaining to the childs-his and the child's siblingsy and

parents or custodians;

{d) to make written reports to the court concerning the
child's welfare;

(e} to appear and participate in all proceedings to the
degree necessary to adequately represent the child and make
recommendations to the court concerning the child's welfare;
and

{f) to perform such other duties as directed by the
court.,"

NEW SECTION. Section 4. Effective date. [This act] is
effective on passage and approval.

-End-

-5- HB 67
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HOUSE BILL NO. 67
INTRODUCED BY COCCHIARELLA
BY REQUEST OF THE DEPARTMENT OF FAMILY SERVICES
A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING THE
APPOINTMENT OF CERTAIN PUBLIC EMPLOYEES TO REPRESE&T
CHILDREN IN CERTAIN JUDICIAL PROCEEDINGS: PROHIBIFING--A
COURP--FPROM——ORDERING--FHE--DEPARTMENT-6P-FAMIbY-SERVIECES-FO
EONBHEP-A-EHIbD--EUSTOD¥--INVESPIGATION; AMENDING SECTIONS
40-4-205, 40-4-2157 40-6-110, AND 41-3-303, MCA; AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 40-4-205, MCA, is amended to read:

"40~4-205. Representation of child. The court may
appoint an attorney to represent the interests of a minor
dependent child with respect to his the child's support,
custedy, and visitation. The county attorney, and-the a

deputy county artorneys attorney, if any, or the department

of family services cor any of its staff may not be appointed

for this purpose. The court shall enter ap order for costs
and fees in favor of the child's attorney. The order shaii
must be made against either or both parents, except that if

the responsible party is indigent, the costs shaii must be

@W Legisiative Cownrca
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Section—2-—Section-49-4-2157-MEA7-¢s-amended-to-read:—-

H40-4-215---Enveatigations-and-repertss—tii-in-contested
eustody-proceedings-and-in-other-custoedy--proeceedings—-if--a
parent-—or--the-chitdia-custodian-ss-requesesy-the-court-may
erder--an--investigaticn--and--report--eoncerning--custodiai
arrangements--for--the--ehitd+-—~-¥f--che--cosurt——-orders--—-the
department--of-famity-services-to-conduct-the-investigations
the-department-may-charge-a-reasenable-£fees-—-Fhe--deparcment
shati--waive-the-fee-for-conducting-the-investigation-1f—-the
parent-or-the-chiid's-cusecdian-requesting-the-investigation
is-a-recipient-of-atd-to-families-with--dependent--chiidrens

food--stampsz--or-general-relief-benefits: The-department-of

family--services--may--not--be--ordered-—-to---conduet--—the

investigation--or-—draft--a--report--but--may-—-be-ordered-to

consult-with-the—inveatiqator-and-share-infermation-reievant

to-the-childis-best-interests: Phe-cest-of-the-investigation

and-veport-shait must be-paid-according-to-the-finat-orders
t2}--in-preparing-his a repore-eoncerning-a-—chiid;--the
investigator-may-consult-any-person-who-may-have-information
about--the--chitd--and--his ¢the-chitd!s petential-custedial
arrangementas-pan-order-of-the-court;-the-investigator--may
refer-the-chitd-to-professionai-personnei-for-diagnosis--Fhe
investigator--may--consuit--with-and-ebtatn-information-£from
medieat;-paychtatrics-—or--other—-expert--persons--whe—--have

served--the--chitd-tn-the-past-without-obtaining-the-consent

-2~ HB &7
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of-the-parent-or-rhe--chitdls-—custodian;——-but--the--chitd:s
consent-must-be-sbetatned-if-he the-child has-reached-the-age
ef--16-untess-the-court-findes-that-he the-chiid tacka-mental
capacity-to-consent:-1f-the-requirements-cof--subseection--¢t33
are——-fulfitlted;-the-investigatoris-report-may-be-received-in
evidence-at-the-hearings

t33--Fhe-court-shati-mati-the-investigatoria--report——-to
counsei-and-to-any-party-net-represented-by-counsei-at-iteast
18--days--prior--to-the-hearingt-Ehe-investigator-shati-make
avariable-to-counsel-and-teo-any--party--not--represented—-by
counsel--the--tnvestigatoris--fite--of--underiying--data-and
reportsy-compiere-texes-of-diagnostic-reporets--made--te--the
investigator--pursuant--to-the-provisions-of-subsecction—{2}y
and--the--names--and--addresses—-of--aii--persons--wvhom--the
¥nvestigator-has-consunlted--Any-party-to-the-proceeding--may
call---the-——investigator---and---any--peersan--whom--he the
investigator has-consnited-for--cross-examinationt--A--party
may--net--watve-—his the right-sf-cross-examination-prior-te
the-hearing-12

Section 2. section 40-6-110, MCA, is amended to read:

"40-6~110. Parties. The child shai} must be made a
party to the action. ¥f-he-is-a A minorr-he-shaii must be
represented by his the minor's general guardian or a
guardian ad litem appointed by the court. The child's mother

or father may not represent the child as gquardian or
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otherwise. The court may not appoint the department of

family services or any of its staff as guardian ad litem for

the child. The natural mother, each man presumed to be the
father under 40-6—105, and each man alleged to be the
natural father shail must be made parties or, if not subject
to the jurisdiction of the court, shati must be given notice
of the actjon in & manner prescribed by fﬁe court and must
be given an opportunity to be heard. The court may align the
partiea."™

Section 3. section 41-3-303, MCA, is amended to read:

"41-3-303, Guardian ad litem. (1) In every judicial
proceeding, the court shall appoint for any child alleged to

be abused or neglected a guardian ad litem. The department

or any of itg staff may not be appointed as the guardian ad

litem in a judicial proceeding under this title. When

necessary the guardian ad litem may serve at public expense,
(2 The .guardian ad litem is charged with the
representation cof the child’'s interests. The guardian ad
litem has the following general duties:
{a) to conduct such-investigation-as-he investigations

that the guardian ad litem considers necessary to ascertain

the facts constituting the alleged abuse or neglect;
{b) to interview or observe the chiid who is the

subject of the proceeding:

(c) to have acress to court, medical, psycholeogical,

g HB &7
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law enforcement, gocial services, and school records

pertaining to the childy-his and the child's siblingsy and

parents or custodians;

{d) to make written reports to the court concerning the
child's welfare;

{e) to appear and participate in all proceedings to the
degree necessary to adequately represent the child and make
recommendations to the court concerning the child's welfare;
and

(£) to perform sueh other duties as directed by the
court.”

NEW SECTION. Section 4, Effective date. [This act] is
effective on passage and approval.

-End-

-5~ HB 67



SENATE STANDING COMMITTEE REPORT

Page 1 of 2
March 4, 1993

MR. PRESIDENT:

We, your committee on Judiciary having had under consideration
House Bill Ro. 67 (first reading copy ~- blue), respectfully
report that House Bill No. 67 be amended as follows and as so
amended be concurred in.

Signed:
Senator William

That such amendments read:

1. Title, line 9.

Following: " T

Insert: "PROHIBITING A COURT FROM ORDERING THE DEPARTMENT OF
FAMILY SERVICES TO CONDUCT A CHILD CUSTODY INVESTIGATION
EXCEPT IN CERTAIN CASES;"

2. Title, line 10.
Following: "“48—4—2157"
Insert: "40-4-215,"

3. Page 3.

Following: line 19

Insert: "Section 2. Section 40-4-215, MCA, is amended to read:
*40-4-215. Investigations and reports. (1) In contested

custody proceedings and in other custody proceedings if a parent

or the child's custcdian =o requests, the court may order an

investigation and report concerning custodial arrangements for
the child. i i

, ]
The department of family services may not be ordered to conduct
the investigaticn or draft a report unless the parent or the
child’s custodian requesting the investigation 13 a recipient of
aid to families with dependent chiiaren. food stamps, or general
relief benefits and all reascnable options for payment Of the
investigation, 1F conducted by a perscn not employed by the
department, are exhausted. The department may consult with any
investigator and share information relevant to the child’s best
interests. The cost of the investigation and report shai® must
be paid according to the final order.

(2) In preparing his a report concerning a child, the

investigator may consult any person who may have information
about the child and hris the child's potential custodial

M Ana. Coord. Do,
Sec. of Senate Senator Carrying Bill 4912265C.Sma

Page 2 of 2
March 4, 1993

arrangements. Upon order of the court, the investigator may refer
the child to professional personnel for diagnosis. The
investigator may consult with and obtain information from
medical, psychiatric, or other expert persons who have served the
child in the past without obtaining the consent af the parent or
the child's custodian; but the child’‘s consent must be obtained
if he the child has reached the age of 16 unless the court finds
that he the child lacks mental capacity to consent. If the
requirementas of subsection {3) are Efulfilled, the investigator's
report may be received in evidence at the hearing.

{3) The court shall mail the investigator's report to
counsel and to any party not represented by counsel at least 10
days prior to the hearing. The investigator shall make available
to counsel and to any party not represented by counsel the
investigator's file of underlying data and reports, complete
texts of diagnostic reports made to the investigator pursuant to
the provisions of subsection (2), and the names and addresses of
all persons whom the investigator has consulted. Any party to the
proceeding may call the investigator and any person whom he the
investigator has consulted for cross-examination. A party may not
walive 525 the right of cross-examination prior to the hearing.""

Renumber: subseguent sections

-END—
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HOUSE BILL NO. 67
INTRODUCED BY COCCEIARELLA
BY REQUEST OF THE DEPARTMENT OF FAMILY SERVICES

A BILL FOR AN ACT ENTITLED: “AN ACT PROHIBITING THE
APPOINTMENT OF CERTAIN PUBLIC EMPLOYEES TO REPRESENT
CHILDREN IN CERTAIN JUDICIAL PROCEEDINGS; PROHIBIFING--A
EOBRE- - FROM-—ORPBERING——FHA--DHPARPMENE-OF -PANILY¥-SERVEICHS-TO

EONpUET-A-EHILD-eUSPODY -INVESPIGATION; PRCHIBITING A COURT

FROM ORDERING THE DEPARTMENT OF FAMILY SERVICES TO CONDUCT A

CHILD CUsTODY INVESTIGATION EXCEPT 1IN CERTAIN CASES;

AMENDING SECTIONS 40-4-205, 406-4-2357 40-4-215, 40-6-1190,
AND 41-3-303, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE

DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 40-4-205, MCA, is amended to read:
"30-4-205. Representation of child. The court may

appoint an attorney to represent the interests of a minor

dependent child with regpect tc his the child's support,

custody, and visitation. The county attorney, and-the a

deputy county atterneys attorney, if any, or the department

of Ffamily services or any of its staff may not be appointed

for this purpose. The court shall enter an order for costs

and fees in favor of the child's attorney. The order shaii
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must be made againast either or both parents, except that if
the responsible party is indigent, the costs shaii'gggg be
waived."
Section—2-—gection-40-4-2157-MCA7-is-amended-to-read=—
"48-4-215---investigakions—and-reperesi-{iy-in-contested
custedy-proceedings-and-in—other-eustedy——proceedings--i£--a
parent--ar--the-chitdis-custedian-so-requestsy-the-court-may
order——an--investigation--and—-report-—concerning——-custoadialt
arrangements——for—-the--chiid---¥f-—-the—-court--orders-—~the
department—-of-faniiy-services-to-conduct—the-investigationy
the-department-may-charge-a-reasonabie-fees--Fhe--department
shaii--waive-the-fee-for-conducking-the-investigation—if-the
pafent-er—the-chiid*é—custe&ian—requesting—hhe—investigaeien
ta-a-reecipient—of-aid-to—famities-with-—-dependent--chiidreny

food--steampsy——or-generai-reiief-benefitss Phe-department-of

famiiy——services——may-—not--be--ordered---to---conduct———the

investigation——-or--draft--a--remart——but-—may--be-ardered-ta

consult-with-the-investigater-and-share-informatien-reievant

to—the-childis-best-interestsr The-ceat-of-che-investigation

and-report-shati must be-paid-acecording-to-the-finalt-orders
t2)y--In-preparing-his a report-cencerning-a--chitdr——the
investigator-may-consuit-any-person-who-may-have—informacion
about--the--chiitd--and--his the-chitdis potentiai-custodial
arrangementas-tpon-order-of-the-ceurty—the-investigator-—-may

refer-the-child-to-professionai-personnei-£for-diagnosis:-Fhe

-2- HB 67
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inveatigator--may--consutt——with-and-ebtain-infermation-from
nedieaiT-psyehiatrier--ot——other--e:pert—"persone——whe——hnve
served--the—-chitd-in-the-past-witheut-ebtaining-the—consent
of-the-parent-or-the-—chiid+s—-eustedians——but-—the——chitdis
consent-must—be-ebtained-if-he the-chiid has-reached-the-age
of-—i6-unltess-the-court—finds~that-he the-chiid iacks-mentai
cnpacity~ee-eonaent7—if-the-require-ents—ef—-eubaeetian-—faj
are——fuifiitedy-the-investigatoris-report-may-be—received—in
evidence-at-the-hearing~
t3y-~Ehe-counrt—ahati-maii-the-investigatoris——report--te
counsel-and-to-any-party-not-represented-by-counsei-at-reast
10—-days--prior-—to-the—hearing--The-investigator-shati-make
avaiiebie—ee~eounsei-and—to‘any—-parey--nnt——repreaented—-by
counael——the--investigatoria--file--of-——underiying--data—and
seportsy-compiete—texta-of-diagnostic-reporta--made——+to——the
énvestigator--pursuant--to-the-provisiens—of-subsection—t2}7
and--the--names--and--addresses——ef-——a}i——persons--whom—-—-the
investigator-has—conaulted--Any-party-to—the-proceeding——may
eall--—the---investigater-——and-—-any--person--whom--he the
investigator has-consultced-for-—-cross-examinatie T-—A-—party
may--not-—waive--his the right-of-eroas-examination-prior—to

the-hearings2

SECTION 2. SECTION 40-4-215, MCA, IS AMENDED TO READ:

"40-4-215. Investigations and reports. (1) In contested

custody proceedings and in other custody proceedings if a

-3~ HB &7
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parent or the child's custodian se requests, the court may
order an investigation and report concerning custodial
arrangesents for the child. f£--the--court--orders———the
department-—of-faniiy-services—to-conduct-the-investcigatieny
the-department—may-charge-a-reasonabie-feer——Fhe-—department
shaii-—watve-the—£fee-for-conducting-the-investigation—-if-the
parent—or—the-chiid+a-custodian-requesting-the-tnveatigation
ias—-a-vecipient-of-aid-to-famitien-—with——dependent—-chitdrensy

fo0d--stampar--ot-generat—-retinf-benefitas The department of

family services may not be ordered to conduct the

investigation or draft a report unless the parent or the

child's custodian requesting the investigation is a

recipient of aid to families with dependent children, foocd

stamps, or <qeneral relief benefits and all reasonable

options for payment of the investigation, if conducted by -a

person not amployed by the department, are exhausted. The

department may consult with any investigator and share

information relevant to the child's best interests. The cost

of the investigation and report shaii must be paid according
to the final order.

(2) In preparing his a report concerning a child, the
investigator may consult any perscn who may have information
about the child and #&is the child's potential custodial
arrangements. Upon order of the court, the investigator may

refer the child to professional personnel for diagnosia. The

—4- HB 67
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investigator may consult with and obtain information from
medical, psychiatric, or other expert persons who have
served the child in the past without obtaining the consent
of the parent or the child’'s custodian; but the child's
consent must be obtained if he the child has reached the age
of 16 unless the court finds that he the child lacks mental
capacity to consent. If the requirements of subsection (3)
are fulfilled, the investigator's report may be received 1in
evidence at the hearing,

(3) The court shall mail the investigator's report to
counsel and to any party not represeénted by counsel at least
10 days prior to the hearing. The investigator shall make
available to counsel and to any party not represented by
coungel the investigator's file of underlying data and
reports, complete texts of diagnostic reports made to the
investigator pursuant to the provisions of subsection (2),
and the names and addresses of all persons whom the
investigator has consulted. Any party tc the proceeding may
call the investigator and any ©person whem—--he the
investigator has consulted for cross-examination. A party
may not waive him the right of crogss-examination prior to
the hearing.”

Section 3. Section 40-6-110, MCA, is amended to read:

=40-6-110. Parties. The child shall must be made a

party to the action. if-he-is-a A minorr-he--shail must be

-5- HB 67
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represented by his Lthe minor's general guardian or a
guardian ad litem appointed by "the court. The child's mother
or father may not represent the child as guardian or
otherwise. The court may not appoint the department of

family services or _any of its staff as guardian ad litem for

the child. The natural mother, each man presumed to be the
father under 4¢-6-105, and each man alleged to be the
natural father shaii must be made parties or, if not subject
to the jurisdiction of the court, shaii must be given notice
of the action in a manner prescribed by the court and must
be given an opportunity to be heard. The court may align the
parties."

Section 4, section 41-3-303, MCA, is amended to read:

®41-3-303. Guardian ad litem. (1) In every Jjudicial
proceeding, the court shall appoint for any child alleged to

be abused or neglected a guardian ad litem. The department

or any of its staff may not be appointed as the guardian ad

litem in a djudicial proceeding under thig title. when

necessary the guardian ad litem may serve at public expense.
(2) The guardian ad litem is charged with the
representation of the child‘'s interests. The guardian ad
litem has the following general duties:
(a) to conduct such-investigation-as-he investigations

that the guardian ad litem considers necessary to ascertain

the facts constituting the alleged abuse or neglect;

-6- HB 67
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{b) to interview or observe the child who is the
subject of the proceeding;

{c)y to 'have access to court, medical, psychelogical,
law enforcement, social services, and school records

pertaining to the childy-his and the child's siblingsy and

parents or custodians;

{d) to make written reports to the court concerning the
child’'s welfare;

{e} to appear and participate in ill proceedinga to the
degree necessary to adeqguately represent the child and make
recommendations to the court concerning the child's welfare;
and

(£) to perform suach other duties as directed by the
court.”

NEW SECTION. Section 5. Effective date. [This act] is
effective on passage and appraval.

-End-
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