HOUSE BILL NO. 49

INTRODUCED BY DOLEZAL
BY REQUEST OF THE DEPARTMENT OF COMMERCE

IN THE HOUSE

DECEMBER 23, 1992 INTRODUCED AND REFERRED TO COMMITTEERE

ON BUSINESS & ECONOMIC DEVELOPMENT.
JANUARY 4, 1993 FIRST READING.
JANUARY &6, 1993 COMMITTEE RECOMMEND BILL

DO PASS AS AMENDED. REPORT ADOPTED.
JANUARY 8, 1993 PRINTING REPORT.
| SECOND READING, DO PASS.
JANUARY 11, 1993 ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 97; NOES, 2.

TRANSMITTED TO SENATE.
IN THE SENATE

JANUARY 13, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON BUSINESS & INDUSTRY.

FIRST READING.

JANUARY 27, 1993 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

JANUARY 28, 1993 SECOND READING, CONCURRED TIN.

JANUARY 29, 1993 THIRD READING, CONCURRED IN.

AYES, 45; NOES, 2.
RETURNED TO HOUSE WITH AMENDMENTS.
IN THE HOUSE

MARCH 3, 1993 SECOND READING, AMENDMLNTS NOT
CONCURRED IN,

MARCH 5, 1993 ON MOTION, CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.



IN THE SENATE

ON MOTION, CONFERENCE COMMITITLLE
REQUESTED AND APPOINTED.

IN THE HOUSE
CONFERENCE COMMITTEE REPORTED,
IN THE SENATE
CONFERENCE COMMITTEE REPORTED.
CONFERENCE COMMITTEE REPORT ADOPTED.
IN THE HOUSE

SECOND READING, CONFERENCE COMMITTEE
REPORT ADOPTED.

THIRD READING, CONFERENCE COMMITTELE
REPORT ADOPTED.

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED,
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HOUSE BILL NG. 49
INTRODUCED BY DOLEZAL

BY REQUEST OF THE DEPARTMENT OF COMMERCE

A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING THE
COSMETOLOGY LAWS; REDEFINING CERTAIN TERMS; REQUIRING A HIGH
SCHOOL DIPLOMA TO PRACTICE COSMETOLOGY; PROVIDING. FOR
PART-TIME COSMETQLOGY STUDENTS; PROVIDING REQUIREMENTS FOR
TEMPORARY WITHDRAWAL FROM COSMETCOLOGY SCHOOL; REDUCING THE
NUMBER OF HOURS OF PROFESSIONAL TEACHER TRAINING ANNUALLY
REQUIRED OF ACTIVE TEACHERS; AND AMENDING SECTIONS
37-31-101, 37-31-301, 37-31-302, 37-31-304, 37-31-305,
37-31-308, 37-31-311, 37-31-312, 37-31-322, 37-31-331, AND

39-51-204, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 37-31-101, MCA, is amended to read:

®#37-31-101. Definitions. Unless the context requires
otherwise, in this chapter, the following definitions apply:

(1) "Board" means the board of cosmetologists provided
for in 2-15-1857.

(2) "Booth" means any part of a cosmetotogical

estabiishment cosmetology salon or manicuring shep salon

that 1s rented or leased for the performance of

cosmetologist services, as specified in 39-51-204(1)(1).
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{3} “Eesmetolegicali--estabiishment Cosmetology salon®

means premises, building, or part of a building in which is
practiced a branch or combination of branches of cosmetology
or the occupation of a hairdresser and cosmetician or
cosmetologist and whieh that must have a manager-operator in
charge.

(4) "Department® means the department of commerce
provided for in Title 2, chapter 15, part 18.

(5) “Manicuring" includes nail care of the hands and
feet and the application and maintenance of artificial
nails.

(6) "Manicuring shep salon" means premises, a building,
or part of a buiiding in which the art of manicuring is
practiced. .

(7) "Practice and teaching of cosmetology" ineciudes
means work generaltiy--and--usuat:y included in the terms
"hairdressing", "manicuring”, and ‘“beauty culture” and
performed in so-caiied--hairdressing--and---beanty---shops

cosmetology salons, in booths, or by itinerant

cosmetologists, which work is -done for the embellishment,
cleanliness, and beautification of the hair, scalp, face,
arms, feet, o©or hands. The practice and teaching of
cosmetology shai} may not be construed to inciude itinerant
cosmetologists who perform their services without

compensation for demonstration purposes in any regularly
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established store or place of business holding a license
from the state of Montana as sweh a store or place of

business."

Section 2. section 37-31-301, MCA, is amended to read:

"37-31-301. Prohibited acts. {1) Without an appropriate
licenge issued under this chapter, it shati-be is unlawful
to:

{a) practice cosmetology for compensation;

{b} own, manage, operate, or conduct a school of
cosmetology or achool of manicuring;

{c) manage or operate a cosmetology shep salon,
manicuring shop salon, or boothj-er-beanty-parior;

{d} teach in a school of cosmetology or school of
manicuring;

{e} practice manicuring for compensation;

{f) practice as a finger waver.

(2) It is unlawful:

{(a) for any a person who owns, manages, or controls a
cosmetology shep gsalon to employ or use an unlicensed person
as a cosmetologist or manicurist;

{b} to operate a cosmetology school without complying
with all of the regulations of 37-31-311;

{c) to practice cosmetology in any place other than in
a licensed estabtishment salon as provided in this chapter,

except when a licensed cperator is requested by a customer
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to go to a place other than a licensed establiishment salon
and is sent to sueh a customer from a licensed estabiishment
salon;

(d) for any a person who owns, manages, or controls a
manicuring shep salon to employ or use an unlicensed person
as a manicurist;

{e} to operate a manicuring school without complying
with 37-31-311;

(£) to vioclate any of the provisions of this chapter.”
Section 3. section 37-31-302, MCA, is amended to read:

*37-31-302. License required to practice, teach, or
operate shop salon, booth, or school. [1) No A person may
not practice or teach cosmeﬁology or practice or te#ch
manicuring without a license.

(2) Ne A place may not be used or maintained for the
teaching of cosmetology or manicuring for compensation
except under a certificate of registration.

{3) NKe A person may not operate or manage a beauty-shop

cosmetology salon or a manicuring shep salon or practice

cosmetology or manicuring without a manager-operator
license.

{4) Ne A person may not operate or conduct a school .of
cosmetology or a school of manicuring and teac> the art of

cosmetology or manicuring without a license to teach

cosmetology.

-4~
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{S} Ne A person may not manage or operate a booth
without a booth rental license.

{6) A person, £firm, partnership, or corporation
desiring to operate a ecoametologicat-—--estabiiashment

cosmetology salon shall make an application to the

department For a certificate of registration and license.
The application shair must be accompanied by the annual
registration fee.

{7) He A license may not be issued until the inspection
fees required in 37-31-312 have been paid."

Section 4. section 37-31-304, MCA, is amended to read:

*37-31-304. Qualifications of applicants for license to
practice. (1) Before a person may practice cosmetclogy, he

must the person shall obtain a 1license to practice

cosmetology from the department. Before a person may

practice manicuring, he--must the person shall cobtain a

license to practice manicuring from the department unless he
the person is licensed to practice cosmetology.

{2) (a) To be eligible to take the examination to
practice cosmetology, the applicant must may not be not less
than 18 years of age and, must be of good moral character,
and must have-compieted-2-years-of-high-sechool-or possess a

high school diploma or the equivalent of a high school

diploma recognized by the superintendent of public

instruction. The applicant must have completed a continuous
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course of study of at least 2,000 hours in a registered
beanty cosmetology schocl, which course of study has been
distributed over a period of not less than 10 months or more

than 14 months for a full-time student and not less than_ 14

months or more than 24 months for a part-time student, and

must have received a diploma from the beauty cosmetology
achool or must have completed the course of study in

cosmetology prescribed by the board. A student may not

temporarily withdraw from school to avoid the l4-month

full-time or the 24-month part-time requirement except as

provided in subsection {2){(c). A student may change from

full-time to part-time status, or vice versa, according to

procedures set by board rule.

(b) A person qualified under subsection {2)(a) shall
file with the department a written application to take the
examination and shall deposit with the department the
required examination fee and pass an examination as to his
fitness toc practice cosmetology.

{¢) (i) A person may apply to the board for an

exception to the 14- or 24-month requirement because of

extreme hardship or duress, as defined by the board. The

hardship or duress may include but is not limited to death

in the immediate family, personal medical hardship, or

immediate family medical hardship.

{ii) An_ application for an exception must be filed in

-6 -
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accordance with board procedures. The decision on an

exception is left to the scle discretion of the board.

(iii) aAn application for an exception must be

accompanied by valid documentation, as defined by the board,

of the hardship.

(3) ({a) To be eligible to take the examination to
practice manicuring, an applicant must may not be not less
than 18 years of agey; must be of good moral charactery;
must possess a high school diploma, an eguivalent of a high
school diploma recognized by the superintendent of public
ingtruction, ar a certificate of completion from a
vocational-technical center programy; and must  have
completed a c¢ourse of study prescribed by the board in a
registered school of cosmetology or a registered school of
manicuring.

(b) A person qualified under subsection (3){a) must
shall file with the department a written application to take
the examination and deposit with the department the required
examination fee."

Section 5. Section 37-31-305, MCA, is amended to read:

“37-31-305. Qualifications of applicants for license to
teach. (1) Before a person may teach manicuring to persons
seeking only to be licensed to practice manicuring or teach

cosmetology, he--must¢ the person shall obtain from the

department & license to teach cosmetology.
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(2) To be eligible to take an examination to cbtain a
license to teach cosmetology, a person must:

fa) be a graduate of high school or possess an
equivalent of a high school diploma recognized by the
superintendent of public instruction; and

{b) (i) have a license to practice cosmetology issued
by the department and have received a diploma from a
registered school of cosmetology approved by the board,
certifying satisfactory completion of 650 hours of student
teacher training; or

tii) have been actively engaged as a beauty--aperatoer
cosmetologist for 3 continuous years immediately prior to
taking the teachers' examination.™

Section 6. section 37-31-308, MCA, is amended to read:

*37-31-308. Examination —- reexamination -- exemption
for handicapped persons. {1) Examinations for a license to
practice cosmetology ¢r manicuring or to teach cosmetology
shatt must be held at places and times specified by the
board. The examinations shai} must be supervised by the
board. The examinations “may not be confined to a specific
method or system. The examinations sha*i must be conducted
by persons who hold a current }ieense licenses to practice
in the profession for which the applicant is being examined.

(2) Anyone failing twice to pass the examination for a

license to practice cosmetology may not apply to retake the
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examination:

{a) sooner than 6 months after the date of the second
failure; or )

{b} until he the applicant has taken 200 hours
additional training at a registered school of cosmetology
approved by the board.

(3) Anyone failing twice to pass the examination for a
license to practice manicuring must shall meet the
additional requirements prescribed by the board before
applying to retake the examination.

(4) Anyone failing twice to pass the examination for a
license to teach cosmetology must shall wait 1 year before
reapplying to take the examination. Upon reapplying, the
applicant mus® shall provide certification of completion .of
500 hours of teacher training during that year in a
registered school licensed as a teacher training unit.

{S5) Physically handicapped persons trained for
cosmetology or manicuring by the department of social  and
rehabilitation services shatt are, for a pericd of 1 year
immediately following their graduation, be exempt from the
examination and the fees described in 37-31-323. ©On
certification from the department of social and
rehabilitation services that a department of social and
rehabilitation services beneficiary has

successfully

completed the reguired training in a beauty cosmetology
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school or manicuring school, the department shall issue the
person the necessary certificate or license to practice the

profession in this state."

Section 7. Section 37-31-311, MCA, is amended to read:

*37-31-311. Schools -- certificate of registration —
requirements -- bond -- curriculum. (1) Ne A person, firm,
partnership, or corporation may not operate a school for the
purpose of teaching cosmetology for compensation or for the
purpose of teaching manicuring for compensaﬁion unless a
certificate of registration has been first obtained from the
department. Application for - the certificate sha*} must be
filed with the department on a form prescribed by the board.

{2} We A school for teaching cosmetolegy may not be
granted a certificate of registration unless it complies or
can comply with the following requirements:

{a) It shali-kave has in its employ either a 1licensed
teacher who is at all times in the immediate supervision of
the work of the schools or other teachers who the board
determines are necessary for the proper conduct of the
school. There may not be more than 25 students to each
teacher.

(b) 1t =hali-possess possesses apparatus and equipment
the board determines is necessary for the ready and full
teaching of all subjects or practices of cosmetology.

{(c} 1t shal}--maimneain maintains a school term of not

_10_
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less than 2,000 hours and shaii--prescribe prescribes a
courge of practical training and technical instruction equal
to the requirements for board examinations, which course of
training and technical instructjon sha}t must be prescribed
by the board.

(dy It shali-—-keep keeps a daily record of the
attendance of each student, eseablish establishes grades,
and heold holds examinations before issuing diplomas.

(e) Ne An owner or person in charge of a school of
cosmetology may not permit a person to sleep in or use for
residential purposesy or for any other purpose whieh that
would tend-to make the room unsanitarys &2 room used wholly
or in part for a schocl of cosmetology.

{3} Ne A school £for teaching manicuring may not be
granted a certificate of registration unless it complies
with subsectiona (2){a) and (2){(d) and the following
requirements:

{a) It musb-pesseas possesses apparatus and equipment
the board determines necessary for the ready and full
teaching of all subjects or practices of manicuring.

(b} It must-maineain maintains a school term and a
course of practical +training and technical instruction as
prescribed by the board.

(C) No An owner or pergson in charge of a school of

manicuring may not permit a person to sleep in or use for
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residential purposesy or for any other purpose that would
tend--ee make the room unsanitaryry a room used wholly or in
part for a school of manicuring.

(4) Licenses or certificates of registration for
schools of cosmetology and schools of manicuring may be
refused, revoked, or suspended, as provided in 37-31-331.

(5) Ne A teacher or student teacher may not be
permitted to practice cosmetology or manicuring on the
public in a school of cosmetology or a school of manicuring.
A school that enrolls student teachers for a course of
student teacher training may not have, at any one time, more
than one student teacher for each full-time licensed teacher
actively engaged at the school. The student teachers may not
substitute for full-time teachers. .

(6) Tﬁe board may make further rules necessary for the
proper conduct of schools of cosmetology and schools of
manhicuring.

{7) The board shall reguire the person, Ffirm,
partnership, or corporation operating a school of
cosmetology or a school of manicuriﬁg to furnish a good and
sufficient bond in the amount of $5,000 and in a form and
manner prescribed by the board.

(8) Neo A professional besnty-shep cosmetology salon or

manicuring shep salon may not be operated in connection with

a school of cosmetology or school of manicuring.

-12-
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(9) The board may, by rule, establish a suitable
curriculum for teachers' training in registered schools of

cosmetology. ™

Section B. section 37-31-312, MCA, is amended to read:
®*37-31-312. Inapection. (1) The department shall
appoint one or more inspectors, each of whom shall devote

his time to inspecting beauty-pariers cosmetology salons and

performing other duties as the department, in cooperation
with the board, may direct. The inspectors may enter a

peavkty--parior cosmetology salon, manicuring shep salon,

booth, school of cosmetology, or school of manicuring during
business hours £or the purpose of inspection, and the
refusal of a 1licensee to permit the inspection during
business hours is cause for revocation of the license.

{2) Upon application for a license, any a

cosmetotogicat-establishment cosmetology salon or manicuring

shep salon must shall pay an initial inspection fee
prescribed by the board.
(3} The board may authorize the department to grant to

a cosmetological--—establiashment cosmetology salon oOr

manicuring shep salon, wupon payment of the initial
inspection fee, a temporary permit authorizing the

cosmetalsgicai-estabiishment cosmetology salon or manicuring

shop salon to operate for a period of not to exceed %0 days

or until the inspector is able to make the inspection,

-13-
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whichever event occurs first, This temporary permit is not
renewable.

{4) The department shall cause an inspector, appeinted
as provided in subsection (1), to conduct a&an annual
inspection of each cosmetotogicai-estabiishment cosmetology
salon and manicuring shep salon in the state.”

Section 9. sSection 37-31-322, MCA, is amended to read:

“37-31-322. Renewal - continuing education -
delingquency fee. (1) Licenses and certificates may be issued
for no longer than 1 year unless otherwise provided by rule,
Licenses and certificates expire on December 31 unless
otherwise provided by rule or renewed for the next year or

renewal period. Licenses and certificates may be renewed by

application made prior to December 31 of each year, unless

otherwige provided, and by the payment of a required renewal
fee. Expired licenses and certificates may be renewed under
rules made by the board, but the right to renew an expired
license or certificate terminates after 10 years of
nonpayment. The board may provide by rule for a change in
the renewal date and renewal period for the manager-operator
and salon owner category. The renewal fee may not exceed
twice the fee for a 2-year renewal or three times the fee
for a 3-year renewal and shat: must be as set by the board.

(2) In addition toc the foregoing requirements for

renewal, persons applying for the renewal of licenses to

-14-
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teach cosmetology must have fulfilled the following
additional reguirements:

{a) During each year, an active teacher, either
full-time or part—-time, must have successfully completed 38
15 hours' professional teacher training at a school approved
by the board.

(b) A person holding a license to teach cosmetology but
not actively engaged either full-time or part-time in
teaching cosmetology or manicuring during the preceding year
may renew the license by paying the required fee. A person

holding a license to teach cosmetology but not actively

engaged in teaching cosmetology or manicuring either.

full-time or part-time for the preceding year or longer and
wishing to resume active teaching of cosmetology or
manicuring must successfully complete 20 hours' professional
teacher training at a school approved by the board before
reauﬁing active teaching. However, the foregoing provisions
do not prevent the board, under rules it adopts, from
permitting a person hoiding who holds a license to teach
cosmetology and who_is not actively engaged either full-time
or part-time in teaching cosmetology or manicyring from
teaching as a substitute for an active teacher.

{3) A fee prescribed by the board shail must be
charged, in addition to other fees fixed by law, for renewal

applications of licenses and certificates made after

-15-
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December 31 of each year or other predetermined renewal

deadline.”

Section 10. Section 37-31-331, MCA, is amended to read:
"37-31-331. Refusal, revocatiocn, or suspension of
licenses —-- grounds -- notice and hearing. (1) The board may
refuse to issue, may refuse to renew, or may revoke or
suspend a license in any one of the following cases:

{a) failure of a person, fEirm, partnership, or

corporation operating a coametelogicai———estabiiahment

cosmetology salon, manicuring shep salon, school of

cosmetology, or schoocl of manicuring to comply with this
chapter;

(b) failure to comply with the sanitary rules adopted
by the board and approved by the department of health and

environmental sciences for the requlation of ecesmetologieal

estabtishments cosmetology Salons, manicuring sheps salons,
schools of cosmetology, or schools of manicuring;

{¢) gross malpractice;

{(d) continued practice by a person knowingly having an
infectious or contagious disease;

{e) habitual drunkenness or habitual addiction to the
use of morphine or any habit-forming drug;

() permitting a certificate of registration or license
to be used where the holder is not personally, actively, and

continucusly engaged in business; or

-16-
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{g) failure to display the license.

{2) However, the board may not refuse to authorize the
department to issue or renew a license or revoke or suspend
a license already iasued until after notice and opportunity

for a hearing."*

Section 11. section 39-51-204, MCA, is amended to read:

"39-51-204. Exclusions from definition of employment.
{1) The term "emplcoyment" does not include:

{a) agricultural labor, except as provided in
39-51-202(2). If an employer is otherwise subject to this
chapter and has agricultural employment, all employees
engaged in agricultural labor must be excluded from coverage
under this chapter if the employer:

(i) in any quarter or calendar year, as applicable,
does not meet either of the tests relating to the monetary
amount or number of employvees and days worked, for the
subject wages attributable to agricultural labor; and

{ii)} keeps separate books and records to account for the
employment of persons in agricultural labor.

(b) household and domestic service in a private home,
local college club, or local chapter of a college fraternity
or sorority, except as provided in 39-51-202(3). If an
employer is otherwise subject to this chapter and has
domestic service employment, all employees engaged in

domestic service must be excluded from coverage under this
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chapter if the employer:

(i) does not meet the monetary payment test in any
quarter or calendar year, as applicable, for the subject
wages attributable to domestic service; and

(ii) keeps separate books and records to account for the
employment of persons in domestic service.

(c) service performed as an officer or member of the
crew of a vessel on the navigable waters of the United
States;

{d} service performed by an individual in the employ of
that individual's son, daughter, or sapouse and service
performed by a child under the age of 21 in the employ of
the child's father or mother;

(e) service performed in the employ of any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their pelitical subdivisions or of the United
States, except that national banks organized under the
national banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter
the same as state banks, provided that such service is
excluded from employment as defined in the Federal
Unemployment Tax Act by section 3306(c)(7) of that act;

(£) service with

respect to which unemployment

insurance is payable under an unemployment insurance system

-18-
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established by an act of congress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manner prescribed in the Montana
Administrative Procedure Act for the adoption of rtules, to
provide reciprocal treatment to individuals who have, after
acquiring potential rights to benefits under this chapter,
acguired rights to unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

(g) services performed as a newspaper carrier or
free-lance correspondent if the person performing the
pervices or a parent or guardian of the person performing
the services in the case of a minor has acknowledged in
writing that the person performing the services and the
gervices are not covered. As used in this subsection:

(i) "free-lance correspondent® is a person who submits
articles or photographs for publication and is paid by the
article or by the photograph; and

(ii) “newspaper carrier' means a person who provides a
newspaper with the service of delivering newspapers singly
or in bundles. The term does not include an employee of the
paper who, incidentally teo his main duties, carries or

delivers papers.

-19-
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{h}) services performed by real estate, securities, and
insurance salespeople paid solely by commissions and without
guarantee of minimum earnings;

(i) service performed in the employ of a school,
college, or university if such service is performed by a
student who 1is enrclled and is regqularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such
spouse commences to perform such service, that the
employment of such spouse to perform such service is
provided under a program to provide financial assistance to
such student by such school, college, or university and such
employment will not be covered by any program of
unemployment insurance;

{i1) service performed by an individual who is enrolled
at a nonprofit or public educational institution, which
normally maintains a regular faculty and curriculum and
normally has a regularly organized body = of students in
attendance at the place where its educational activities are
carried on, as a student in a full-time program taken for
credit at such institution which combines academic
instruction with work experience if such service is an
integral part of such program and such institution has so
certified to the employer, except that this subsection shall

not apply to service performed in a program established for

-20-
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or on behalf of an employer or group of employers;

{k} service performed in the employ of a hospital if
such service is performed by a patient of the hospital;

(1) services performed by a cosmetologist who is
licensed under Title 37, chapter 31, or a barber who is
chapter 30, and who has
acknowledged in writing that he is not covered by
unemployment insurance and workers' compensation and who
contracts with a ecosmetologicat-—estabiishment cosmetology
salon as defined in 37-31-101 or a barbershop as defined in
37-30-101, which contract ghall show the cosmetologist or
barber is free Erom all control and direction of the owner
in the contract and in fact; receives payment Eor services
from his or her individval clientele; leases, rents, or
furnishes all of his or her -own equipment, skills, or
knowledqge; and whose contract gives rise to an action for
breach of contract in the event of contract termination {the
existence of a s8single license for the cosmetoltogical

estabiishmenet cosmetology salon or barbershop shall not be

construed as a lack of freedom from control or direction
under this subsection);

(m) casual labor not in the course of an employer's
trade or business performed in any calendar quarter, unless
the cash remuneration paid for such service is $50 or more

and such service is performed by an individual who is
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regularly employed by such employer to perform such service.
*Regularly employed” means the services are performed during
at least 24 days in the same quarter.

(n) employment of sole prop;ietors or working members
of a partnership;

{o) services performed for the installation of flcor
coverings if the installer:

{i) bids or negotiates a contract price based upon work
performed by the yard or by the job;

(ii) is paid upon completion of an agreed upon portion
of the job or after the job is completed;

(iii) may pgrform services for anyone without
limitation;

{iv) may accept or reject any job;

{v) furnishes substantially all tools and equipment
necessary to provide the services; and

(vi) works under a written contract that:

(A) gives rise to a breach of contract action if the
installer or any other party fails to perform the contract
obligations;

{B) states the installer is not covered by unemployment
insurance; and

(C) requires the installer to provide a current
workers' compensation policy or to obtain an exemption from

workers' compensation requirements.
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(2) "Employment"” dces not include elected public
officials.

{3) For the purposes of 39-51-203(6), the term
"employment® does not apply to service performed:

fa) in the employ a@f a church or convention or
association of churches or an organization which is operated
primarily for religious purposes and which is operated,
supervised, controlled, or principally supported by a church
or convention or association of churches;

(b) by a duly ordained, commissicned, or licensed
minister of a church in the exercise 'of the church's
ministry or by a member of a religious order in the exercise
of duties required by such order;

(c) in a facility conducted for the purpose of carrying
out a program of rehabilitation £for individuals whose
earning capacity is impaired by age or physical or mental
deficiency or injury or providing remunerative work for
individuals who, because of their impaired physical or
mental capacity, cannot be readily abscorbed in the
competitive 1labor market by an individual receiving such
rehabilitation or remunerative work;

{(d) as part of an unemployment work-relief or
work~training program assisted or financed in whole or in
part by a federal agency or any agency of a state or

political subdivision thereof by an individual receiving

_23_.
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such work relief or work training; or

(e) for a state prison or other state correctional or
custodial institution by an inmate of that institution.

{(4) An individual found to be an independent contractor
by the department under the terms of 39-71-401(3) is
considered an independent contractor for the purposes of
this chapter.”

~End-
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APPROVED BY COMM., ON BUSINESS
AND ECONOMIC DEVELOP MENT

HOUSE BILL NO. 49
INTRODUCED BY DOLEZAL

BY REQUEST OF THE DEPARTMENT OF COMMERCE

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
COSMETOLOGY LAWS; REDEFINING CERTAIN TERMS; REQUIRING-A-HEGH
BEHO6h—-—-DIPHOMA--PO-~PRACTICH-—COSMBPODLOCY¥ s ——~PROVEDBING—-POR
PARP-TIME-COSMBPOROSY - STUBENYS ;- PROVIDING—-REQUIREMENTS - -POR
PEMPORARY --WIPHDRAWAL--PROM-CO5SMBEOEE6Y-S€H00b+ REDUCING THE
NUMBER OF HOURS OF PROFESSIONAL TEACEER TRAINING ANNUALLY
REQUIRED OF ACTIVE TEACHERS; AND AMENDING SECTIONS
37-31-101, 37-31-301, 37-31-302, 37-31-304, 37-31-305,
37-31-308, 37-31-311, 37-31-312, 37-31-322, 37-31-331, AND

39-51-204, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THBE STATE OF MONTANA:

Section 1. section 37-31-101, MCA, is amended to read:

*37-31-101. Definitions. Unless the context requires
otherwise, in this chapter, the following definitions apply:

{1) *“Board™ means the board of cosmetologists provided
for in 2-15-1857.

(2) ™“Booth"” means any part of a cosmetotogieat

eatabiishment cosmetology salon or manicuring shop salon

that is rented or leased for the performance of

cogmetologist services, as specified in 39-51-204(1)(1).
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(3) "€Eosmetoiregieal-—estabiishment Cosmetology salon”

means premises, building, or part of a building in which is
practiced a branch or combination of branches of cosmetology
or the occupation of a hairdresser and cosmetician or
cosmetologist and whieh that must have a manager—operator in
charge.

(4) “"Department” means the department of commerce
provided for in Title 2, chapter 15, part 18.

(5) "Manicuring" includes nail care of the hands and
feet and the application and maintenance of artificial
nails.

(6} “Manicuring shep salon" means premises, a building,
or part of a building in which the art of manicuring is
practiced,

(7) "“Practice and teaching of cosmetology” ineiudes
means work generatiy—-and--usuatiy included in the terms
“"hairdressing", “manicuring®, and “beauty culture™ angd
performed in so-ealtied--hatrdreasing--and---beauty---ashops

cosmetology salons, in booths, or by itinerant

cosmetologists, which work is done for the embellishment,
cleanliness, and beautification of the hair, scalp, face,
arms, feet, or hands. The practice and teaching of
cosmetology shat: may not be construed to include itinerant
cosmetologists who perform their services without

compensation for demonstration purposes in any regularly

-2~ HB 49
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established store or place of business holding a license
from the state of Montana as sueh a store or place of

business.”

Section 2. section 37-31-301, MCA, is amended to read:

*37-31-301. Prohibited actsa. {1} Without an appropriate
license issued under this chapter, it shaii-be is unlawful
to:

{a) practice cosmetology for compensation;

{b) own, manage, operate, or <onduct a school of
cosmetology or school of manicuring;

(c) manage or operate a cosmetology shep salon,
manicuring shep salon, or boothy-or-beanty-parior;

(d) teach in a school of cosmetology or school of
manicuring;

{e} practice manicuring for compensation;

() practice as a finger waver.

{2} It is unlawful:

(a) for any a person who owns, manages, or controlas a
cosmetology shep salon to employ or use.an unlicensed person
as a cosmetologist or manicurist;

{b) to operate a cosmetology school without complying
with all of the regulations of 37-31-311;

(¢) to practice cosmetology in any place other than in
a licensed estabiishment salon as provided in this chapter,

except when a licensed operator is requested by a customer

-3- HB 49
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to go to a place other than a licensed estabiisiment salon
and is sent to such a customer from a licensed estabiishment
salon;

(d) for any a person who owns, manages, oOr controls a
manicuring shop salon to émploy or use an unlicensed person
as a manicurist;

(e} to operate a manicuring school without complying
with 37-311-311;

(£) to violate any of the provisions of thias chapter.”

Section 3. Section 37-31-302, MCA, is amended to read:

*37-31-302. License required to practice, teach, or
operate shop salon, booth, or school. (1) Ne A person may
not practice or teach cosmetology or practice or teach
manicuring without a license.

(2) Ne A place may not be used or maintained for the
teaching of cosmetology or manicuring Ffor compensation
except under a certificate of registration.

(3} Ne A person may not operate or manage a beauty-shop

cosmetology salon or a manicuring shep salon or practice

cosmetology or manicuring without a manager-operator
license.

(4) Ne A person may not operate or conduct a school of
cosmetology or a school of manicuring and teach the art of
cosmetology or manicuring without a license to teach

cosmetology.

-4- HB 49
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{5} No A person may not manage or operate a booth
without a booth rental license.

(6) A person, firm, partnership, or corporation
desiring to operate a cosmetolegicai———estabisshment

cosmetology salon shall make an application to the

department for a certificate of registration and license.
The application shat: must be accompanied by the annual
registration fee.

(7) Ne A license may not be issued until the inspection

fees required in 37-31-312 have been paid."
Section 4. section 37-31-304, MCA, is amended to read:
"37-31-304. Qualifications of applicants for license to

practice. (1) Before a person may practice cosmetology, he

muste the person shall obtain a license to practice

cosmetology from the department. Before a person may

practice manicuring, he--must the person shall obtain a

license to practice manicuring from the department unless he
the person is licensed to practice cosmetology.

{2) ({(a) To be eligible to take the examination to
practice cosmetology, the applicant muse may not be net less
than 18 years of age and, must be of good moral character,
and must have-compieted-2--years—-of--high--scheoi--or HAVE

COMPLETED 2 YFARS CF HIGH SCHOQL OR possess a—high-schooil

dipioma--or the equivalent of a high school diploma

recognized by the superintendent of public instruction. The

~5- HB 49
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applicant must have completed a eontimusus course of study
of at 1least 2,000 hours in a registered beauty cosmetology
schooly-which-course-of-atudy-has-been--distribnted—-over——a
pericd-of-not-iess-than-if-months-or-more-than-i4-months for

a-fuii-time-setudent-and-not-itess-than-i4-montha-or-more-than

2é4--months—£for-a-part-time-student; and must have received a

diploma from the beanty cosmetology school or must have
completed the course of study in cosmetology prescribed by

the board. A--student--may--not-—temporariiy--withdraw—-from

achost--+o--aveid-—the-—-t4-month--fuii-time——or—the-24-month

part-time--reguirement--exeept--as--provided——in-—subsection

t2¥te)v-A-studene-may-change--£from—-£fuli-time--to--part-time

statusy——or-vice-versay—according-to-procedures-set-by-board

fuies

() A person qualified under subsection (2){a) shall
file with the department a written application to take the
examination and shall deposit with the department the
required examination fee and pass an examination as to hia
fitness to practice cosmetology.

tey--tii-A-—-person—-may—-appiy--to--the--board--for—-an

excepeién-te—the-ii——-or-—24—month--requirement--becanse~~of

extreme—-hardship-—-or--duress;-—as-defined-by-the-board-:-FThe

hardship-or-duress-mey-inciuvde-but-is-not-iimited-—to—-death

in-—the--immediate-—familys;-—-personal--medicai--hardshipj-or

impediate-famity-medicai-hardship-

-6- HB 49
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tit}-An-appiication-for-an-exception-muat--be--£ited--in

acesrdance———with--hoard--proceduress—-Fhe--decisiton--on--an

exeception-is-tefe-to-the-soie-diseretion-cf-the-beards

titéy-An--appiication—--for-——an--—-mxceptiron---muse———be

acecorpanied-by-valid-documentationy-as-defined-by-the-board;

of-the-hardship~s

(3) (a) To be eligible to take the examination to
practice manicuring, an applicant must may not be not less
than 18 years of agey; must be of good moral characters;

must HAVE COMPLETED 2 YEARS OF EBIGH SCHOQL, possess a-—high

scheot--dipiemar--an THE eguivalent of a high school diploma
recognized by the superintendent of public instruction., or
POSSESS a certificate of completion from a
vocational-technical center programy; and must have
completed a course of study prescribed by the board in a
registered school of cosmetology or a2 registered school of
manicuring.

{b) A person qualified wunder subsection (3)(a) must
shall file with the department a written application to take

the examination and deposit with the department the required

examination fee."

Section 5. section 37-31-305, MCA, is amended to read:
*37-31-305. Qualifications of applicanta for license to
teach. (1) Before a person may teach manicuring to persons

seeking only to be licensed to practice manicuring or teach

-7 HB 49
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cosmetology, he-—~must the person shall obtain from the

department a license to teach cosmetology.

(2) To be eligible tco take an examination toc obtain a
license to teach cosmetology, a person must:

{a) be a graduate of high school or possess an
equivalent of a high school diploma recognized by the
superintendent of public instruction; and

(b) (i) have a license to practice cosmetology issued
by the department and have received a diploma from a
registered school of cosmetology approved by the board,
certifying satisfactory completion of &50 hours of student
teacher training; or

(ii) have been actively engaged as a beauty-operator
cosmetologist for 3 continuous years immediately priocr to

taking the teachers' examination.*

Section 6. section 37-31-308, MCA, is amended to read:

*37-31-308. Examination -- reexzamination —— exemption
for handicapped persons. (1)} Examinations for a license to
practice cosmetolegy or manicuring or to teach cosmetology
ahai* must be held at places and times specified by the
board. The examinations sha}l must be supervised by the
board. The examinations may not be confined to a specific
method or system. The examinations shai® must be conducted
by persons who hold & current ticenaes licenses to practice

in the profession for which the applicant is being examined,

—a- HB 49
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{2) Anyone failing twice to pass the examination for a
license to practice cosmetology may not apply to retake the
examination:

(a) sooner than 6 months after the date of the second
failure; or

(b} until he the applicant has taken 200 hours
additional training at a registered school of cosmetology
approved by the board.

(3) Anyone failing twice to pass the examination for a
license to practice manicuring muast shall meet the
additional requirements prescribed by the board before
applying to retake the examination.

{4) Anyone failing twice to pass the examinatibn for a
license to teach cosmetology must shall wait 1 year before
reapplying to take the examination. Upon reapplying, the
applicant mese shall provide certification of completion of
500 hours of teacher training during that year in a
registered school licensed as a teacher training unit.

{5) Physically handicapped persons trained for
cosmetology or manicuring by the department of social and
rehabilitation services shaii are, for a period of 1 year
immediately following their graduation, be exempt from the
examination and the fees dJescribed in 37-31-323. On
certification from the department of social and

rehabilitation services that a department of social and
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rehabilitation services beneficiary has successfully
completed the required training in a beauty cosmetology
school or manicuring school, the department shall issue the
person the necessary certificate or license to practice the

profession in this state."

Section 7. section 37-31-311, MCA, is amended to read:

“37-31-311. Schools -- certificate of registration -—-
requirements -- bond —-- curriculum. (1) Ne A person, firm,
partnership, or corporation may not operate a schocl for the
purpose of teaching cosmetology for compensation or for the
purpose of teaching manicuring for compensation unless a
certificate of registration bhas been first obtained from the
department, Application for the certificate shai* must be
filed with the department on a form prescribed by the board.

(2) No A school for teaching cosmetclogy may not be
granted a certificate of registration unless it complies or
can comply with the following reguirements:

(a) It shat}--Bave has in its employ either a licensed
teacher who is at all times in the immediate supervision of
the work of the schooly or other teachers who the board
determines are necessary for the proper conduct of the
school, There may not be more than 25 students to each
teacher.

(b)) It shaii-poaseas possesges apparatus and equipment

the board determines &a necessary for the ready and full

-1l0- HB 49
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teaching of all subjects or practices of cosmetology.

{c) It shaii-maintain maintainsg a school term of not
less than 2,000 hours and shaiti--presecribe prescribes a
course of practical training and technical instruction equal
to the requirements for board examinations, which course of
training and technical instruction shait must be prescribed
by the board.

{d) 1t shaii--keep keeps a daily record of the
attendance of each student, estabiish establishes grades,
and hold holds examinations before issuing diplomas.

{e) Ne An owner or persan in charge of a school of
cosmetology may not permit a person to sleep in or use for
regidential purposesay or for any other purpose whieh that
would tend--to make the room unsanitaryry a room used wholly
or in part for a school of cosmetology. ’

(3} Ne A school for teaching manicuring may not be
granted a certificate of registration unless it complies
with subsections (2)(a) and (2)(d) and the following
requirements:

(a) It must--possess possesges apparatus and equipment
the board determines necessary for the ready and £full
teaching of all subjects or practices of manicuring.

(b) It must--maitntain maintainse a school term and a
course of practical training and technical instruction as

prescribed by the board.

=11~ HB 49
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(¢) Ne An owner or person in charge of a school of
manicuring may not permit a person to sleep in or use for
residential purposesy or for any other purpose that would
tend-to make the room unsanitaryy a room used wholly or in
part for a school of manicuring.

(4) Licenses or certificates of registration for
schools of cosmetology and schools of manicuring may be
refused, revoked, or suspended, as provided in 37-31-331.

(5) Ne A teacher or student teacher may not be
permitted to practice cosmetology or manicuring on the
public in a school of cosmetology or a school of manicuring.
A school that enrolls student teachers for a course of
student teacher training may not have, at any one time, more
than one student teacher for each full~time licensed teacher
actively engaged at the school. The student teachers may not
substitute for full-time teachers.

{6} The board may make further rules necessary for the
proper conduct of schools of cosmetology and schools of
manicuring.

{7) The board shall regquire the person, £irm,
partnership, or corporation operating a school of
coametology or a scheool of wanicuring to furnish a good and
sufficient bond in the amount of $5,000 and in a form and
manner prescribed by the board.

{8) Neo A professional beauty-shep cosmetology salon or

-12- HB 49



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0049/02

manicuring shop salon may not be operated in connection with
a school of cosmetology or school of manicuring.

(9) The board may, by rule, establish a suitable
curriculum for teachers' training in registered schools of

cosmetology."”
Section 8. section 37-31-312, MCA, is amended to read:
®"37-31-312. Inspection. (1} The department shall

appeint one or more inspectors, each of whom shall devote

his time to inspecting beauty-pariors cosmetology salons and

performing other duties as the department, in cooperation
with the board, may direct. The inspectors may enter a

beauty-parier cosmetology salon, manicuring shep salon,

booth, school of cosmetology, or schocl of manicuring during
business hours for the purpose of inspection, and the
refusal of a 1licensee to permit the inspection during
business hours is cause for revocation of the license.

{2) Upon application for a license, any a

consmetologicat-establishment cosmetology salon or manicuring

shep salon must shall pay an initial inspection fee
prescribed by the board.
(3} The board may authorize the department to grant to

a ecosmetolegicai---estabiishment cosmetology salon or

manicuring shop salon, upon payment of the initial
inspection fee, a temporary permit authorizing the

cosmetological-establishment cosmetology salon or manicuring

-13- BB 49
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shop salon to operate for a period eof not to exceed 90 days
or until the inspector is able to make the inspection,
whichever event occurs first. This temporary permit is not
renewable.

(4) The department shall cause an inspector, appointed
as provided in subsection (1)}, to conduct an annual
ingpection of each cosmetologicai-establishment cosmetoclogy

salon and manicuring shop salon in the state.”

Section 9. Section 37-31-322, MCA, is amended to read:

"37-31-322. Renewal - continuing education -
delinquency fee. (1) Licenses and certificates may be issued
for no longer than 1 year unless otherwise provided by rule.
Licenses and certificates expire on December 31 unless
otherwise provided by rule or renewed for the next year or
renewal period. Licenses and certificates may be renewed by
application made prior to December 31 of each year, unless
otherwise provided, and by the payment of a required renewal
fee. Expired licenses and certificates may be renewed under
rules made by the board, but the right to renew an expired
license or certificate terminates after 10 years of
nonpayment. The board may provide by rule for a change in
the renewal date and renewal period for the manager-operator
and salon owner category. The renewal fee may not exceed
twice the fee for a 2-year renewal or three times the fee

for a 3-year renewal and shai} must be as set by the board,

-14- HB 49
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(2} In addition to the foreqoing requirements for
renewal, persons applying for the renewal of licenses to
teach cosmetology  must have fulfilled the following
additianal requirements:

fa) During each vyear, an active teacher, either
full-time or part-time, must have successfully completed 36
15 hours' professiconal teacher training at a school approved
by the board.

(b} A person holding a license to teach cosmetology but
not actively engaged either full-time or part-time in
teaching cosmetology or manicuring during the preceding year
may renew the license by paying the required fee. A person
holding a license to teach cosmetology but not actively
engaged in teaching cosmeteclogy or manicuring either
full-time or part-time for the preceding year or longer and
wishing to resume active teaching of cosmetology or
manicuring must successfully complete 30 hours' professional
teacher training at a school approved by the board before
resuming active teaching. However, the foregoing provisions
do not prevent the board, under rules it adopts, from
permitting a person heiding who holds a 1license to teach
cosmetology and wha is not actively engaged either full-time
or part-time in teaching cosmetology or manicuring Erom
teaching as a substitute for an active teacher.

{3) A fee prescribed by the board shait must be
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charged, in addition to other fees fixed by law, for renewal
applications of 1licenses and certificates made after
December 31! of each year or other predetermined renewal

deadline.”

Seaction 10. Ssection 37-31-331, MCA, is amended to read:

*37-31-331. Refusal, revocation, or suspension of
licenses -- grounds -- notice and hearing. (1) The board may
refuse to lissue, may refuse to renew, or may revoke or
suspend a license in any one of the following cases:

{a) failure of a person, firm, partnership, or
corporation operating a cosmetotegicat---estabiishment

cosmetology saloh, manicuring shop sSalon, gchool of

cosmetology, or school of manicuring to comply with this
chapter;

(b) failure to comply with the sanitary rules adopted
by the board and approved by the department of health and
environmental sciences for the regulation of eosmetoiogicat

establishments cosmetology salons, manicuring sheps salons,

schools of cosmetology, or schools of manicuring;

(c) gross malpractice;

{d) continued practice by a person knowingly having an
infectious or contagious disease;

{e) habitual drunkenness or habitual addiction to the
use of morphine or any habit-forming drug:;

(F) permitting a certificate of registration or license

~16- HB 49



~ v o

10
i1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HE 0049/02

to be used where the holder is not perscnally, actively, and
continuocusly engaged in business; or

{g) failure to display the license.

(2) However, the board may ncot refuse to authorize the
department to issue or renew a license or revoke or suspend
a license already issued until after notice and opportunity

for a hearing."

Section 11. section 39-51-204, MCA, is amended to read:

"39-51-204. Exclusions from definition of employment.
(1) The term “employment" does not include:

(a) agricultural labor, except as provided in
39-51-202(2). If an employer is otherwise subject to this
chapter and has agricultural employment, all employees
engaged in agricultural labor must be excluded from coverage
under this chapter if the employer:

(i) in any guarter or calendar year, as applicable,
does not meet either of the tests relating to the mcnetary
amount or number of employees and days worked, £for the
subject wages attributable to agricultural labor; and

{ii) keeps separate books and records to account for the
employment of persons in agricultural labor.

{b} household and domestic service in a private home,
local college club, or local chapter of a college fraternity
or sorority, except as provided in 39-51-202(3). If an

employer is otherwise subject to this chapter and has
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domestic service employment, all employees engaged in
domestic service must be excluded from coverage under this
chapter if the employer:

{i) does not meet the monetary payment test in any
quarter or calendar year, as applicable, for the subject
wages attributable to domestic service: and

(ii} keeps separate books and records to account for the
employment cof persons in domestic service.

(c) s=service performed as an officer or member of the
crew ©of a vessel on the navigable waters of the United
States;

(d) service performed by an individual in the employ of
that individual's son, daughter, or spouse and service
performed by a child under the age of 21 in the employ of
the child's father or mother;

{e) service performed in the employ of any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that national banks organized under the
national banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter
the same as state banks, provided that such service is
excluded from employment as defined in the Federal

Unemployment Tax Act by section 3306(c){7) of that act;
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(f) service with respect to which unemployment
insurance is payable under an unemployment insurance system
established by an act of congress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manner prescribed in the Montana
Administrative Procedure Act for the adoption of rules, to
provide reciprocal treatment to individuals who have, after
acquiring potential rights to benefits under this chapter,
acquired rights to unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

{g} services performed as a newspaper carrier or
free-lance correspondent if the person performing the
services or a parent or guardian of the person performing
the services in the case of a minor has acknowledged in
writing that the person performing the services and the
services are not covered. As used in this subsection:

{i) “free-lance correspondent" is a person who submits
articles or photographs for publication and is paid by the
article or by the photograph; and

{ii) “newspaper carrier" means a person who provides a
newspaper with the service of delivering newspapers singly

or in bundles. The term does not include an employee of the
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paper who, Iincidentally to his main duties, carries or
delivers papers.

(h) services performed by real estate, securities, and
insurance salespeople paid solely by commissions and without
guarantee of minimum earnings;

{i) service performed in the employ of a school,
college, or university if such service is performed by a
student who is enrolled and is regularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such
spouse commences to perform such service, that the
employment of such spouse to perform such service is
provided under a program to provide financial assistance to
such student by such schocol, college, or university and such
employment will not be covered by any program of
unemployment insurance;

(j) service performed by an individual who is enrclled
at a nonprofit or public educational institution, which
normally maintains a regular faculty and curriculum and
normally has a regularly organized body of students in
attendance at the place where its educational activities are
carried on, as a student in a full-time program taken for
credit at such institution which combines academic
instruction with work experience if such service is an

integral part of such program and such institution has so
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certified to the employer, except that this subsection shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers;

{k) service performed in the employ of a hospital if
such service is performed by a patient of the hospital;

{1}y services performed by a cosmetologist who is
licensed wunder Title 37, chapter 31, or a barber who is
licensed under Title 37, chapter 30, and who has
acknowledged in writing that he is not covered by
unemployment insurance and workers' compensation and who
contracts with a cosmetotogicai-establiishment cosmetology
salon as defined in 37-31-101 or a barbershop as defined in
37-30-101, which contract shall show the cosmetologist or
barber is free from all control and direction of the owner
in the contract and in fact; receives payment for services
from his or her individual c¢lientele; leases, rents, or
furnishes all of his or her own equipment, skills, or
knowledge; and whose contract gives rise to an action for
breach of contract in the event of contract termination {the
existence of a single license for the eeosmetologicai
estabiishment cosmetology salon or barbershop shall not be
construed as a lack of freedom from control or direction
under this subsection);

(m) casual labor not in the course of an employer's

trade or business performed in any calendar quarter, unless
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the cash remuneration paid for such service is §50 or more
and such service is performed by an individual who is
regularly employed by such employer to perform such service.
"Reqularly employed" means the services are performed during
at least 24 days in the same quarter.

{n) employment of sole proprietors or working members
of a partnership;

(o) services performed for the installation of floor
coverings if the installer:

{i) bids or negotiates a contract price based upon work
performed by the yard or by the job;

{ii) is paid upon completion of an agreed upon portion
of the job or after the job is completed;

{iii) may perform services for anyone without
limitation;

{iv) may accept or reject any job;

(v) furnishes substantially all tools and egqguipment
necessary to provide the services; and

{vi) works under a written contract that:

(A) gives rise to a breach of contract action if the
installer or any other party fails to perform the contract
obligations;

(B} states the installer is not ccovered by unemployment

insurance; angd

(C) requires the installer to provide a current
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workers' compensation policy or to obtain an exemption from
workers' compensation regquirements.

{2) "Employment" does not include elected public
officials.

{3) Faor the purposes of 39-51-203(6), the term
"employment* does not apply to service performed:

{a) in the employ of a church or convention or
association of churches or an organization which is operated
primarily for religious purposes and which is operated,
supervised, controlled, or principally supported by a church
or convention or association of churches;

{b) by a duly ordained, commissioned, or licensed
minister of a church in the exercise of the church's
ministry or by a member of a religious order in the exercise
of duties reqguired by such order;

(c) in a facility conducted for the purpose of carrying
out a program of rehabilitation for individuals whose
earning capacity is impaired by age or physical or mental
deficiency or injury or providing remunerative work for
individuals who, because of their impaired physical or
mental capacity, cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerative work;

(d) as part of an unemployment work-relief or

wotk-training program assisted or financed in whole or in
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part by a federal agency or any agency of a state or
political subdivision therecf by an individual receiving
such work relief or work training; or

(e) for a state prison or other state correctional or
custodial institution by an inmate of that institution.

{4) An individual found to be an independent contractor
by the department under the terms of 39-71-401(3) is
considered an independent contractor for the purposes of
this chapter.”

-End-
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HOUSE BILL NO. 49
INTRODUCED BY DOLEZAL

BY REQUEST OF THE DEPARTMENT OF COMMERCE

A BILL POR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
COSMETOLOGY LAWS; REDEFINING CERTAIN TERMS; RBQUIRING-A-HIGH
S€HO00h~--BIPHOMA - - T0- -PRACYICH--COSMETOROEY ;- -PROVIDING ——FOR
PARP-ZIME-COSMBPOLOGY-STUBENTS ; -PROVIDING—-REQUIREMENTS-—-FOR
FEMPORARY - -WiTPHDRAWADL--FPROM-€65MBETOHOCY -5E€HO0b7 REDUCING THE
NUMBER OF HOURS OF PROFESSIONAL TEACHER TRAINING ANNUALLY
REQUIRED OF ACTIVE TEACHERS:; AND AMENDING SECTIONS
37-31-101, 37-31-301, 37-31-302, 37-31-304, 37-31-305,
37-31-308, 37-31-311, 37-31-312, 37-31-322, 37-31-331, AND

39-51-204, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 37-31-101, MCA, is amended to read:

®37-31-101. Definitions. Unless the context requires
otherwise, in this chapter, the following definitions apply:

{1) "Board" means the board of cosmetologists provided
for in 2-15-1857.

(2) "Booth"™ means any part of a cosmnetologicat

establishment cosmetology salen or manicuring shep saloen

that is rented or leased for the performance of

cosmetologiat services, as specified in 39-51-204(1)(1).
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(3) “Cosmetorogical--establishment Cosmetoloqgy salon”™

means premises, building, or part of a building in which is
practiced a branch or combination of branches of cosmetology
or the occupation of a hairdresser and cosmetician or
cosmetologist and whieh that must have a manager-operator in
charge.

{4) ‘“Department"” means the department of commerce
provided for in Title 2, chapter 15, part 18.

(5) *“Manicuring“ includes nail care of the hands and
feet and the application and@ maintenance of artificial
nails.

(6) T™Manicuring shop salon" means premises, a building,
or part of a building in which the art of manicuring is
practiced,

{7) "Practice and teaching of cosmetology" inciudes
means work generaiiy--snd--usually included in the terms
"hairdressing", "manicuring", and “beauty culture" and

performed in so-catied--hairdresstng--and---beanty-—-shops

cosmetology salons, in booths, or by itinerant
cosmetologists, which work is done for the embellishment,
cleanliness, and beautification of the hair, scalp, face,
arms, feet, or hands, The practice and teaching of
cosmetology shaii may not be construed to include itinerant
cosmetologists who perform their services

without

compensation for demconstration purposes in any reqularly
-2- HB 49
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eatablished store or place of business holding a 1license
from the state of Montana as ®ueh a store or place of

businesgs."

Section 2. Section 37-31-301, MCA, is amended to read:

"37-31-301. Prohibited acts. (1) Without an appropriate
license issued under this chapter, it shaii-be is unlawful
to:

{a} practice cosmetology for compensation;

(b} own, manage, operate, or conduct a school of
cosmetology or school of manicuring;

(c) manage or operate a cosmetology shop salon,
manicuring shop salon, or boothy-or-beauty-parior;

{d) teach in a school of cosmetology or school of
manicuring;

{e) practice manicuring for compensation;

{f) practice as a finger waver.

(2) It is unlawful:

(a) for any a person who owns, Mmanages, or controls a

cosmetology shep salon to employ or use an unlicensed person

as a cosmetologist or manicurist;

(b} to operate a cosmetology scheool without complying
with all of the regulations of 37-31-311;

{c) to practice cosmetology in any place other than in
a licensed estabiishment saion as provided in this chapter.,

except when a licensed cperator is requested by a customer
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to go to a place other than a licensed estabiishment salon
and is sent to sueh a customer from a licensed eatabiishment
salon;

{d) for any a person who cwns, manages, or controls a
manicuring shop saion to employ or use an unlicensed person
as a manicurist;

(e) to operate a manicuring school without complying
with 37-31-311;

(E) to violate any of the provisions of this chapter."

Section 3. section 37-31-302, MCA, is amended to read:

®37-31-302. License required to practice, teach, or
operate shop salon, booth, or school. (1} Ne A person may
not practice or teach cosmetology or practice or teach
manicuring without a license.

{2) Ne A place may not be used or maintained for the
teaching of cosmetology or manicuring for compensation
except under a certificate of registration.

(3) Ne A person may not operate or manage a beauty-shop

cosmetology salon or a manicuring shep sgalon or practice
cosmetology or manicuring without a manager-operator
license,

(4) No A person may not operate or conduct a school of
cosmetolagy or a school of manicuring and teach the art of
cosmetclogy or manicuring without a license to teach

cosmetology.
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(5} No A person may not manage or operate a booth
without a booth rental license.

{6) A person, firm, partnership, or corporation
desiring to operate a coametological-—-estahi+ahment

cosmetology salon shall make an application to the

department for a certificate of registration and 1license.
The application shaii must be accompanied by the annual
registration fee.

{7} No A license may not be issued until the inspection
fees reguired in 37-31-312 have been paid."

Section 4. section 37-31-304, MCA, is amended to read:

®"37-31-304. Qualifications of applicants for license to
practice. (1) Before a person may practice cosmetclogy, he

muse the person shall obtain a 1license to practice

coametology from the department. Before a person may

practice manicuring, he--must the person shall obtain a

license to practice manicuring from the department unless he
the person is licensed to practice cosmetology.

{2) (a) To be eligible to take the examination to
practice cosmetoclogy, the applicant must may nct be not less
than 18 years of age and, must be of good moral character,
and must have-compieted-2--years--ef--high~-schoot--or HAVE

COMPLETED 2 YEARS OF HIGH SCHOOL OR possess a-high-scheei

dipiema--s¢ the equivalent of a high school diploma

recognized by the superintendent of public instruction. The

-5- HB 49

L= - - Y I e L

-
-

[
N

13
14
15
16
17
18
19
20
21
22
23
24

25

HB 00D49/02

applicant must have completed a continuons course of study
of at least 2,000 hours in a registered beauty cosmetology
school7-which-course-of-study-has-been--diatributed-—-over--a
period-cf-not-iesa-than-i0-months-or-more-than-i4-montha for

a-fuii-time-student-and-not-itess-than-i4-months-sr-mare-than

24--months-for-a-part-time-studenty and must have received a

diploma from the beaunty cosmetology school or must have
completed the course of study in cosmetology prescribed by

the board. A--student—-may--nat--tempararily--withdraw——from

schoot--to—--avoid--the--i4-month--foti-time—-or-the-24-month

part-time--regquirement——except--as--provided—-in--subsectien

{2}teys-A-astudent-may-change--from-—-fuii-time--to-—-part-time

status;--or-vice-versay-according-to-procedures—aet-by-board

rutes

(b) A person gqualified under subsection (2)f{a} shall
file with the department a written application to take the
examination and shall deposit with the department the
required examination fee and pass an examination as to his
fitness to practice cosmetology.

te)--ti}t-A---persen—-may--appiy--to--the—-board--for--an

exception-to-the-i4-—-or--24-month--requirement--because--of

extreme-—hardship--or--duressy--as-defined-by-the-board+~Fhne

hardship-or-duresa-may-incinde-bat-is-not-itimited--te--death

in--the--immediate--famity;-—personai--medical-—hardshipy-or

immedinte-famity-medient-hardships

—6- HE 49
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tity-An-appiticatien-for-an-exception-must--be——filed--in

accordance—--with--beard--proceduress--Fhe--decision--on--an

exception-in-left-to-the-solte-discretion-of-the-board-

titiy-An--appiication—--for---an---exeeption---must-—-be

accompanied-by-valid-documentationy—as-defined-by-the-boards

of-the—hardship-

(3) {(a) To be eligible to take the examination to
ptactice manicuring, an applicant must may not be net 1less
than 18 years of ‘agey; must be of good moral characterry;

must HAVE COMPLETED 2 YEARS QF HIGH SCHOOL, poassess a--high

schooi--dipiemay--an THE equivalent of a high achool diploma
recognized by the superintendent of public instruction, or
POSSESS a certificate of completion from a
vocational-technical center programy; and must have
completed a course of study prescribed by the board in a
registered school of cosmetology or a registered school of
manicuring.

{b) A person gualified under subsection (3)(a) must
ghall file with the department a written application to take
the examination and depasit with the department the required

examination fee."
Section 5. Ssection 37-31-305, MCA, is amended to read:
*37-31-305. (Qualifications of applicants for license to
teach, (1) Before a person may teach manicuring to persons

seeking only to be licensed to practice manicuring or teach
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cosmetology, he--muat the person shall obtain from the

department a license to teach cosmetology.

{2) To be eligible to take an examination to obtain a
license to teach cosmetology, a person must:

(a) be a graduate of high scheoel or possess an
equivalent of a high school diploma recognized by the
superintendent of public instruction; and

(b} (i) have a license to practice cosmetology issued
by the department and have received a diploma from a
registered school of cosmetology approved by the board,
certifying satisfactory completion of 6§50 hours of atudent
teacher training; or

{ii) have been actively engaged as a beauty-operator
cosmetologist for 3 continuous years immediately prior to

taking the teachers' examination.®

Section 6. section 37-31-308, MCA, is amended to read:

*37-31-308. Examination —-- reexamination -—- exemption
for handicapped persons. (1)} Examinations fFor a license to
practice cosmetology or manicuring or to teach cosmetoclogy
shaii+ must be held at places and times specified by the
board. The examinations shait must be supervised by the
board. The examinations may not be confined to a specific
method "or system. The examinations shaii must be conducted
by persons who hold & current iicense licenses to practice

in the profession for which the applicant ia being examined.

-g- ' HB 49
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{2) Anyone failing twice to pass the examination for a
license to practice cosmetology may not apply to retake the
examination:

{a) sooner than 6 months after the date of the second
failure; or

{b) wuntil he the applicant has taken 200 hours
additional training at a registered school of cosmetology
approved by the board.

(3) Anyone failing twice to pass the examination for a
license to practice manicuring must shall wmeet the
additional requirements prescribed by the board before
applying to retake the examination,

{4) Anyone failing twice to pass the examination for a
license to teach cosmetology must shall wait 1 year before
reabplying to take the examipation. Upon reapplying, the
applicant must shall provide certification of completion of
500 hours of teacher training during that year in a
registered school licensed as a teacher training unit.

(5) Physically handicapped persons trained for
cosmetology o©or manicuring by the department of social and
rehabilitation services shait are, for a period of 1 year
immediately following their graduation, be exempt from the
examination and the fees described in 37-31-323. On
certification from the department of social and

rehabilitation services that a department of social and

~95- HB 49

10
11
12
13
14
15
16
17
iB
i9
20
21
22
23
24

25

HB 0049/02

rehabilitation services Dbeneficlary has successfully
completed the required training in a beauwty cosmetology
school or manicuring school, the department shall issue the
person the necessary certificate or license to practice the

profession in this state.”

Section 7. Section 37-31-311, MCA, is amended to read:

*37-31-311. Schools —— certificate of registration -—
requirements -- bond —- curriculum. {1} No A person, firm,
partnership, or corporation may not operate a school for the
purpose of teaching cosmetology for coampensation or for the
purpose of teaching manicuring for compensation unless a
certificate of registration has been first obtained from the
department. Application for the certificate shaii must be
filed with the department on a form prescribed by the board.

(2) Ne A school for teaching cosmetology may not be
granted a certificate of registration unless it complies or
can comply with the following requirements:

(a) It shaii-—have has in its employ either a licensed
teacher who is at all times in the immediate supervision of
the work of the schooly or other teachers who the board
determines are necessary Efor the proper conduct of the
achool. There may not be more than 25 students tc each
teacher. '

{b) It shaii-possess possesses apparatus and equipment

the board determines &s neceasary for the ready and full
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teaching of all subjects or practices of cosmetology.

{c) It shaii-maintatn maintains a school term of not
less than 2,000 hours and ahati--preseribe prescribes a
course of practical training and technical instruction equal
to the requirements for board examinations, which course of
training and technical instruction shail must be prescribed
by the board.

(d) It shaii--keep keeps a daily record of the
attendance of each student, esatabiish establishes grades,
and hoid holds examinations before isasuing diplomas.

(e) No An owneér or person in charge of a achool of
cosmetoiogy may npot permit a person to sleep in or use for
tesidential purposesy or for any other purpose whieh that
would tend--tc make the room unsanitaryr a room used wholly
or in part for a school of cosmetology.

{3) No A achool for teaching manicuring may not be
granted a certificate of registration unless it complies
with subsections (2){(a) and (2)(d} and the following
requirements:

{(a) It must--possess possesses apparatus and egquipment
the board determines necessary for the ready and full
teaching of all subjects or practices of manicuring.

{b} It must--maintaén maintaing a school term and a
course of practical training and technical inastruction as

prescribed by the board.
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(c) Ne An owner or person in charge of a school of
manicuring may not permit a person to sleep in or use for
residential purposesy or for any other purpose that would
tend-te make the room unsanitaryy a room used wholly or in
part for a school of manicuring.

(4) Licenses or certificates of registration for
schools of cosmetclogy and schools of manicuring may be
refused, revoked, or suspended, as provided in 37-31-331.

(5) Ne A teacher or student teacher may not be
permitted to practice cosmetology or manicuring on the
public in a school of cosmetology or a school of manicuring,
A school that enrolls student teachers for a course of
student teacher training may not have, at any one time, more
than one student teacher for each full-time licensed teacher
actively engaged at the school. The student teachers may not
gubstitute for full-time teachers.

(6) The board may make further rules necessary for the
proper conduct of schools of cosmetology and schools of
manicuring.

{(7) The hbhoard shall require the person, firm,
partnership, or corporation operating a school of
cosmetology or a school of manicuring to furnish a good and
sufficient bond in the amount of $5,000 and in a form and
manner prescribed by the board,

{8) No A professional beauty-shop cosmetology salen or
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manicuring sheop saloh may not be coperated in connection with
a school of cosmetology or school of manicuring.

{9) The board may, by rule, establish a suitable
curriculum for teachefs' training in registered schools of

coametology."™
Section 8. Section 37-31-312, MCA, is amended to read:
=37-31-312. Inspection. ({1} The department shall

appoint one or more inspectors, each of whom shall devote

his time to inspecting beauty-pariers cosmetology salons and

performing other duties as the department, in cooperation
with the board, may direct. The inspectors may enter a

beauty-parior cosmetology salon, manicuring shop salon,

booth, school of cosmetology, or school of manicuring during
business hours for the purpose of inaspection, and the
refusal of a licensee tc permit the inspection during
business hours is cause for revocation of the license.

(2) Upon application for a license, any a

cosmetological-estabiishment cosmetology salon or manicuring

shep salon must shall pay an initial inspection fee
prescribed by the board.
(3) The board may authorize the department to grant to

a cosmetoelogical-—--establiishment cosmetology salon or

manicuring shop salon, upon payment of the initial
inspection fee, a temporary permit authorizing the

cosmetological-eastablishment cosmetology salon or manicuring
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shop salon to operate for a period ef not to exceed 90 days
or until the inspector is able tc make the inspection,
whichever event occura first. This temporary permit is not
renewable.

(4) The department shall cause an inspector, appointed
as provided in subsection (1), to conduct an annual
inspection of each cosmetoiogicai-estabiishment cosmetology
salon and manicuring shep gsalon in the state."

Section 9. section 37-31-322, MCA, is amended to read:

"37-31-322. Renewal - continuing education -—
delinguency fee. {1} Licenses and certificates may be issued
for no longer than 1 year unless otherwise provided by rule.
Licenses and certificates expire on December 31 unless
otherwise provided by rule or renewed for the next year or
renewal period. Licenses and certificates may be renewed by
application made prior to December 31 of each year, unless
otherwise provided, and by the payment of a required renewal
fee. Expired licenses and certificates may be renewed under
rules made by the board, but the right to renew an expired
license or certificate terminates after 10 years of
nonpayment. The board may provide by rule for a change in
the renewal date and renewal pericd for the manager-operator
and salon owner category. The renewal fee may not exceed
twice the fee for a Z-year renewal or three times the fee

for a 3-year renewal and shati must be as set by the board.

~-14- HB 49
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{2) In addition to the foregoing requirements for
renewal, persons applying for the renewal of licenses to
teach cogmetology must have fulfilled the following
additional requirements:

(a} During each year, an active teacher, either
full-time or part-time, must have successfully completed 38
15 hours' professional teacher training at a schocl approved
by the board.

{b) A person holding a license to teach cosmetology but
not actively engaged either Ffull-time or part-time in
teaching cosmetology or manicuring during the preceding year
may renew the license by paying the required fee. A person
holding a 1license to teach cesametology but not actively
engaged in teaching cosmetology or manicuring either
full-time or part-time for the preceding year or longer and
wishing to resume active teaching of cosmetology or
manicuring must successfully complete 30 hours' ptoféssional
teacher training at a school approved by the board before
resuming active teaching. However, the foregoing provisions
do not prevent the board, under rules it adopts, from
permitting a person heilding who holdg a license to teach
cosmetology and who is not actively engaged either full-time
or part-time in teaching cosmetalogy or manicuring from
teaching as a substitute for an active teacher,

{3) A fee prescribed by the board sheit must be

=15~ . HB 49
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charged, in addition to other fees fixed by law, for renewal
applications of licenses and certificates made after
December 31 of each year or other predetermined renewal

deadline.”

Saction 10. section 37-31-331, MCA, is amended to read:

*37-~31-331. Refusal, r1evocation, or suspension of
licenses —- grounds -- notice and hearing. (1) The board may
refuse to issue, may refuse to renew, or may revoke or
suspend a license in any one of the following cases:

{a) failure of a person, Eirm, partnership, or
corporation operating a connetotogicai-—-eatablishment

cosmetology salon, manicuring shep salon, school of

cosmetology, or school of manicuring to comply with this
chapter;

{b) failure to comply with the sanitary rulea adopted
by the board and approved by the department of health and
environmental sciences for the regulation of eosmeteiogical

estabiishments cosmetology salons, manicuring sheps salons,

schools of cosmetology, or schools of manicuring;

{c) gross malpractice;

{d) continued practice by a person knowingly having an
infectious or contagious disease;

{e) habitual drunkenneas or habitual addiction to the
use of morphine or any habit-forming drug;

(f) permitting a certificate of registration or license

-16- HB 49
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to be used where the holder is not personally, actively, and
continuously engaged in business; or

(g) failure to display the license.

{2} However, the board may not refuse to authorize the
department to issue or renew a license or revoke or suspend
a license already issued until after notice and opportunity
for a hearing."

Section 11. section 39-51-204, MCA, is amended toc read:

*39-51-204. Exclusions froam definition of employment.
{1) The term “employment" does not include:

{a} agricultural labor, except as provided in
39-51-202(2). If an employer is otherwise subject tc this
chapter and has agricultural employment, all employees
engaged in agricultural labor must be excluded from coverage
under this chapter if the employer:

{i) in any quarter or calendar year, as applicable,
does not meet either of the tests relating to the monetary
amount or number of employees and days worked, for the
subject wages attributable to agricultural labor; and

[ii) keeps separate books and records to account for the
employment of persons in agricultural labor.

{b) household and domesatic service in a private home,
local college club, or local chapter of a college fraternity
or sorority, except as provided in 39-51-202(3). If an

empioyer is otherwise subject to thia chapter and has
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domeatic service employment, all employees engaged in
domestic service must be excluded from coverage under this
chapter if the employer:

(i) does not meet the monetary payment test in any
quarter or calendar year, as applicable, for the subject
wages attributable to domestic service; and

{ii) keeps separate books and records to account for the
employment of persons in domestic service.

(c) service performed as an officer or member of the
crew of a vessel on the navigable waters of the United
States;

{d) service performed by an individual in the employ of
that individual®’s son, daughter, or spouse and service

performed by a child under the age of 21 in the employ of

‘the child's father or mother;

{e) service performed in the employ of any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that national banks organized wunder the
national banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter
the same as state banks, provided that such service is
excluded from employment as defined in the Federal

Unemployment Tax Act by section 3306(c)(7) of that act;
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(£) service with reapect to which unemployment
insurarce is payable under an unemployment insurance system
established by an act of congress, provided that the
department must enter into agreements with the proper
agenclies under such act of congress, which agreéments shail
beécome effective in the manner prescribed in theé Montana
Administrative Procedure Act for the adoption of rules, to
provide reciprocal treatment to individuals who have, afteéer
acquiring potential rights to benefits under this chapter,
acquired rights to unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

{g) services performed as a newspaper carrier or
free-lance correspondent if the person performing the
services or a parent or guardian of the person performing
the services in the case of a minor has acknowledged in
writing that the person performing the services and the
services are not covered. As used in this subsection:

(i) “free-lance correspondent” is a person who submits
articles or photographs for publication and is paid by the
article or by the photograph; and

{ii) “newspaper carrier®™ means a perason who provides a
newspaper with the service of delivering newspapers singly

or in bundles. The term does not include an employee of the
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papet who, incidentally to his main duties, carries or
delivers papers.

(h) services performed by real estate, securities, and
insurance salespeople paid solely by commissions and without
quarantee of minimum earnings;

{i) service performed in the employ of a school,
college, or wuniversity if such service is performed by a
student who is enrolled and is regularly attending classes
at such school; college, or university or by the spouse of
such a student if such spouse is advised, at the time such
spouse commences to perform such setvice, that the
eriployment of such spouse to perform such service is
provided under a program to provide financial assistance to
such student by such schocl, college, or university and such
employment will not be covered by any program of
unemployment insurance;

{j) service performed by an individual who is enrolled
at a nonprofit or public educational institution, which
normally maintains a regular faculty and curriculum and
normally has a regularly organized body of students in
attendance at the place where its educational activities are
carried on,; as a student in a full-time program taken for
credit at such institution which combines academic
instruction with work experience if such service is an

integral part of such program and such institution has so

~-20- HB 49



2 W @ O~ o W e W N

(-

12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0049/02

certified to the employer, except that this subsection shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers;

(k) service performed in the employ of a hospital if
such service is performed by a patient of the hospital; '

{l1) services performed by a cosmetologist who is
licensed under Title 37, chapter 31, or a barber who is
licensed under Title 37, chapter 30, and who has
acknowledged in writing that he is not covered by
unesployment insurance and workers' compensation and who
contracts with a cosmetoingicai-eatabiishment cosmetology
salon as defined in 37-31-101 or a barbershop as defined in
37-30-101, which contract shall show the cosmetologist or
barber is free from all control and direction of the owner
in the contract and in fact; receives payment for services
from his or her individual <clientele; leases, rents, or
furnishes all of his or her own equipment, skills, or
knowledge; and whose contract gives rise to an action for
breach of contract in the event cf contract termination (the
existence of a single license for the cosmetoiogical

estabiishment cosmetology salon or barbershop shall not be

construed as a lack of freedom from control or direction
under this subsection);
{m) casual labor not in the course of an employer's

trade or businesa performed in any calendar quarter, unless
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the cash remuneration paid for such service is $50 or more
and such service is performed by an individual who is
regularly employed by such employer to perform such gervice.
“Regularly employed” means the services are performed during
at least 24 days in the same quarter,

(n) employment of sole proprietors or working members
of a partnership;

(o) services performed for the installation of floor
coverings if the installer:

{i) bids or negotiates a contract price based upon work
performed by the yard or by the job;

{ii) is paid upon completion of an agreed upon portion
of the job or after the job is completed;

{iii) may perform services for anyone without
limitation;

(iv) may accept or reject any job;

(v) furnishes substantially ali tools and equipment
necessary to provide the services; and

{vi) works under a written contract that:

(AR} gives rise to a breach of contract action if the
installer or any other party fails to perform the contract
obligations;

(B) states the installer is not covered by unemployment

insurance; and

{C) requires the installer to provide a current

-22- HB 49
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workers' compensation policy or to obtain an exemption from
workers' compensation requirements.

{2) “Employment” does not include elected public
officials.

(3) For the purposes of 39-51-203({6), the term
"employment” does not apply to service performed:

{a) in the employ of a church or convention or
association of churches or an organization which is operated
primarily for religious purposes and which is operated,
aupervised, controlled, or principally supported by a church
or convention or association of churches;

{(b) by a duly ordained, commissioned, or licensed
minister of a church in the exercise of the church's
ministry or by a member of a religious order in the exercise
of duties required by such order;

{¢) in a facility conducted for the purpose of carrying
out a program of rehabilitation Ffor lindividuals whose
earning capacity is impaired by age or physical or mental
deficiency or injury or providing remunerative work for
individuals who, because of their impajired physical or
mental caparcity, cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerative work;

(d) as part of an unemployment work-relief or

work-training program assisted or financed in whole or in

-23- HB 49
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part by a federal agency or any agency of a state or
pelitical subdivision thereof by an individual receiving
guch work relief or work training:; or

{e) Ffor a state prison or other state correctional or
custodial institution by an inmate of that institution.

(4) An individual found to be an independent contractor
by the department under the terms of 39-71-401(3) is
considered an independent contractor for the purposes of
this chapter."®

-End-
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SENATE STANDING COMMITTEE REPORT

Page 1 of 1
January 27, 1993

MR. PRESIDENT:
We, your committee on Business and Industry having had under
consideration House Bill No. 49 (first reading copy =-- white),
respectfully report that House Bill No. 49 be amended as follows
and as so amended be concurred in,

Signed: —
Senator Lynch, Chair
That such amendments read:
1. Title, line 9.
Following: * "
Ingert: "REQUIRING A HIGH SCHOOL DIPLOMA TO PRACTICE
COSMETOLOGY ; "

2., Page 5, lines 22 and 23,
Strike: "HAVE" on line 22 through "QOR" on line 23

3. Page 5, line 24.

Following: "or"
Insert: "a high school diploma or"

4. Page 7, line 10.
Strike: "must" through "SCHOOL,"

5. Page 7, line 11.
Following: "anm"
Insert: "a high school diploma,"

6. Page 7, line 13.
Strike: "POSESS"

~END-

| d d ‘JEE) l*ci

T7_ Sec. of Senate SENATE !



Conference Committee
on House Bill 49

Report No. , March 29, 1993

Page 1 of 1

Mr. Speaker and Mr. President:

We, your Conference Committee on House Bill 49 met and considered
and recommend that House Bill 49 (reference copy -- salmon) be
amended as follows:

1. Page 6, line 2.

Following: "instruction."

Ingert: "A person may apply to the board for an exception to the
educational requirement of a high school diploma or the
equivalent of a high school diploma. The board shall adopt
by rule procedures for granting an exception."”

2, Page 7, line 18.

Following: "manicuring."

Insert: "A person may apply to the board for an exception to the
educational requirement of a high school diploma, the
equivalent of a high school diploma, or a vocational-
technical center certificate of completion. The board shall
adopt by rule procedures for granting an exception."

(A statement of intent is not necessary as the board currently
has rulemaking authority in the application process and
eligibility requirements.)

And this Conference Committee report be adopted.

'For : For the Senate:

Sen. Christiaens, Chair

2 D

Rep. Dolezal 8en. Mesaros
AR
e ‘ »
Rep. Brandewie Se nc

ADOPT CCIZ # /

REJECT . 7014é§CC.HSS
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HOUSE BILL NO. 49
INTRODUCED BY DOLEZAL

BY REQUEST OF THE DEPARTMENT OF COMMERCE

A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING THE
COSMETOLOGY LAWS; REDEFINING CERTAIN TERMS; REQUIRING-A-HiGH
S€HOaL - --BIPbOMA——1O- - PRACTICB-—-COSMEPOROGY; - ~-PROVIDENG--POR
PAR?-PEMB-COSMEYOLOGY -BPYUDENTS 7 —PROVIDING - -REQUEREMBNTS - -FOR
TEMPORARY - —WIPHBRAWAL -~ PROM--COSMEPEHOGY -SCHOOE+ REQUIRING A
HIGH SCHOOL DIPLOMA TO PRACTICE COSMETOLOGY; REDUCING THE

NUMBER OF HOURS OF PROFESSIONAL TEACHER TRAINING ANNUALLY
REQUIRED OF ACTIVE TEACHERS ; AND  AMENDING SECTIONS
37-31-101, 37-31-301, 37-31-302, 37-31-304, 37-31-305,
37-31-308, 37-31-311, 37-31-312, 37-31-322, 37-31-331, AND

39-51-204, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 37-31-101, KCA, is amended to read:
*37-31-101. Definitions. Unless Lthe context requires

otherwise, in this chapter, the following definitions apply:
(1) "Board" means the board of cosmetologists provided

for in 2-15-1857.

{2) "Booth" means any part of a cosmetologieal

estabiishment cosmetology salon or ﬁanicuting shop salon

that is rented or leased for the performance of

‘gziégP“llﬂunnitumn
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cosmetologiast services, as specified in 39-51-204(1)(1).

{3) "Eoametologicai--estabiishment Cosmetology salon”

means premises, building, or part of a building in which is
practiced a branch or combination of branches of cosmetology
or the occupation of a hairdresser and cosmetician or
cosmetologist and which that must have a manager-operator in
charge.

{4) “Department” means the department of commerce
provided for in Title 2, chapter 15, part 18.

{5) “"Manicuring®™ includes nail care of the hands and
feet and the application and maintenance of artificial
nails.

(6) “Manicuring shop salon® means premises, a building,
or part of a building in which the art of manicuring is
practiced.

(7) “Practice and teaching of cosmetology” inciudes
means work generatiy--and--usuaily included in the terms
"hajirdreasing”, “manicuring®™, and “beauty culture"” and
performed in so—catied--hairdressing--and--beanty—-shops

cosmetology salons, in booths, or by itinerant

cosmetologists, which work is done for the embellishment,
cleanliness, and beautification of the hair, scalp, face,
arms, feet, or hands. The practice and teaching of
cosmetology shai: may not be construed to include itineraat

cosmetologists who perform their services without

REFERENCE BILL
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compensation for demonstration purposes in any regularly
established store or place of business holding a license
from the state of Montana as sueh a store or place af

business.”

Section 2. section 37-31-301, MCA, is amended to read:

"37-31-301. Prohibited acts. (1) Without an appropriate
license issued under this chapter, it shati-be is unlawful
to:

(a) practice cosmetology for compensation;

(b) own, manage, operate, or conduct a school of
coBmetology or schoel of manicuring;

{c) manage or operate a cosmetology shop salogn,
manicuring shop salcn, or boothy-or-beanty-parier;

(d) teach in a school of cosmetology or school of
manicuring;

(e) practice manicuring for compensation;

({£) practice as a finger waver.

{2) 1t is unlawful:

{(a) for any a person who owns, manages, or controls a
cosmetology shep salon to eaploy or use an unlicensed person
as a cosmetologist or manicurist;

(b) to operate a cosmetology school without complying
with all of the regulations of 37-31-311;

(c) to practice cosmetology in any place other than in

a licenaed estabiishment salon as provided in this chapter,

-Fe HB 49
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except when a licensed operator is requested by a customer
to go to a place other than a licensed estabiishment salon
and is sent to sweh a customer from a licensed estabiishment
salon;

(d) for any a person who owns, manages, or contrcls a
manicuring shep salon to employ or use an unlicensed person
as a manicurist;

(e) to operate a manicuring school without complying
with 37-31-311;

(£) to violate any of the provisions of this chapter."

Section 3. section 37-31-302, MCA, is amended to read:

*37-31-302. License required to practice, teach, or
operate shop salon, booth, or achool. (1) Ne A persoa may
not practice or teach cosmetology or practice or teach
manicuring without a license.

{2) No A place may ncot be used or maintained for the
teaching of cosmetology or manicuring for compensation
except under a certificate of registration.

{3) Ne A person may not operate or manage a beanty-shop

cosmetology salon or a manicuring shop salon or practice

cosmetology or ®anicuring without a manager-operator
license.

(4) MNeo A person may not operate or conduct a schooi of
cosmetology or a school of manicuring and teach the art of

cosmetology or manicuring without a 1license to teach

—-4- HB 49
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cosmetclogy.
(5) WNe A person may ngt manage or operate a booth
without a booth rental license.
{6) A person, firm, partnership, or corporation
desiring to operate a cosmetoiogicat-—-—-estabiishment

cosmetoloqy salon shall make an  application to the

department for a certificate of registration and license.
The application shaii must be accompanied by the annual
registration fee.

{(7) Ne A license wmay not be issued until the inspection
fees required in 37-31-312 have been paid.”

Section 4. section 37-31-304, MCA, is amended to read:

"37-31-304. Qualifications of applicants for iicense to
practice. (1) Before a person may practice cosmetology, he

must the person shall obtain a license to practice

cosmetology from the department. Before a perscn mmay

practice manicuring, he--muse¢ the person shall obtain a

license to practice manicuring from the department unless he
the person is licensed to practice cosmetology.

{2) (a) To be eligible to take the examination to
practice cosmetology, the applicant must may not be net less
than 10 years of age amnd, must be of good moral character,
and must have--completed--2--years--of-high-schooi-ar HAVE

€OMPLEPED-2-¥EARS-OP-HIGH-SCHOOR-OR possess a-—high-—school

dipioma—or A HIGH SCHOOL DIPLOMA OR the equivalent of a high

-5~ HB 49
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schocl diploma recognized by the superintendent of public
instruction. The applicant must have completed a eontinusus
course of study of at least 2,000 hours in a registered
beauty cosmetology schooly-which-course—of--atudy--has--been
distributed-over-a-period-of-not-iteas-than-i8-sonths-or-more

than——3t4-mentha for-a-fuii-time-student-and-not—iess-than-i4

montha-or-mere—than-24-months-for-a-part—-time--studentry and

must have received a diploma from the beauty cosmetology
school or must have completed the course of study -in

cosmetology prescribed by the board. A--student-may-not

temporartiy-withdraw——£from—-—-schoot--to--avoid-—-the--14-month

fuii-time--or--the--24-month-part-time-requirement-except—-as

provided-in-subsection-{t2yteys-A--student--aay--change--from

fuil-time--to--part-time-statusy-or-vice-versay-according-to

procedures-set-by-board-ruie:

{b) A person qualifieg under subsection (2)(a) shall
file with the department a written application to take the
examination and shall deposit with the department the
required examination fee and pass an examination as to his
fitness to practice cosmetology.

tey--tiy-A-—persen--may-——appiy-—-to--the--board--for--an

exeception-to-the-14---ar--24-month--requirenent-—because——of

extreme-—hardship--or--duresa;-—-as-defined-by-the-board--%The

hardship-or-duress-may-incinde-hut-is-not-iimited--to-~death

in—-the--immediate--faniiyy--personai--medicai--hardshipy;-er

-6- HB 49
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inmediate-£fanity-medicai-hardships

fit}-An-application-for-an—exception-must—-be--filed-—in

accordance---with—--board--procedures:--Fhe--decision--on-—-an

exception-is-iefe~to-the-soie-discretion-of-the-board:

{tiiy-An--appiication-——for---an--—-exception—--must—--be

accompanied-by-valid-decumentationy-as-defined-by-the-boardsr

of-the—-hardahips

{3) (a) To be eligible to take the examination to
practice manicuring, an applicant muat may not be net less

than 18 years of agey; must be of good moral charactery;

Vlust HAVE-CONPLETHED - 2-¥BARS-OP-HISH-5€H00b7; possess a--high

schooi--dipioany—an A BIGH SCHOOL DIPLOMA, THE equivalent of

a high school diploma recognized by the superintendent of
public instruction, or POSSHSS a certificate of completion
from a vocational-technical center programy; and Rust have
completed a course of study prescribed by the board in a
registered school of cosmetology or a registered school of
manicuring.

{b) A person qualified under subsection (3)(a) must
shall file with the department a written application to take
the examination and deposit with the department the required

examination fee.®
Section 5. Section 37-31-30S5, MCA, is amended to read:

=37-31-305. Qualifications of applicants for license to

teach. (1) Before a person may teach manicuring to persons
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seeking only to be licensed to practice manicuring or teach

cosmetology, he-—must the person shall obtain from the

department a license to teach cosmetology.

{2) To be eligible to take an examination to obtain a
license to teach cosmetology, a person must:

(a) be a graduate of high school or possess an
equivalent of a high school diploma recognized by the
superintendent of public instruction; and

{b} (i) have a license to practice cosmetology issued
by the department and bhave received a diploma from a
registered school of cosmetology approved by the board,
certifying satisfactory completion of 650 hours of student
teacher training; or

{ii) have bean actively engaged as a beauty--operater
cosmetologist for 3 continucus years immediately prior to
taking the teachers' examination,"

Section 6. section 37-31-308, MCA, is amended to read:

®37-31-308. Examination —- reexamination -- exemption
for handicapped persons. (1) Examinations for a license to
practice cosmetalogy or manicuring or to teach cosmetology
sheii must be held at places and times specified by the
board. The examinations shai} must be supervised by the
board. The examinations may not be confined to a specific
method or system. The examinations shaii must be conducted

by persons who hold a current iicense licenses to practice

~8= HB 49
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in the profession for which the applicant is being examined.

{2) Anyone failing twice to pass the examination for a
licenae to practice cosmetology may not apply to retake the
examination:

(a) sconer than 6 montha after the date of the second
failure; or

(b) until 'he the applicant has taken 200 hours
additional training at a registered school of cosmetology
approved by the board.

{3) Anyone failing twice to pass the examination for a
license to practice manicuring mmst shall wmeet the
additional requirements prescribed by the board before
applying to retake the examination.

{4) Anyone failing twice to pass the examination for a
licenge to teach cosmetology muset shall wait 1 year before
reapplying to take the examination. Upon reapplying, the
applicant must shall provide certification of completion of
500 hours of teacher training during that year in a
registered school licensed as a teacher training unit.

{5) Physically handicapped persons trained for
cosmetology or manicuring by the department of social and
rehabilitation services shait are, for a period of 1 year
imnediately following their graduation, be eke-pt from the
examination and the fees described in 37-31-323. On

certification from the department of social and
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rehablilitation services that a department of social and
rehabilitation services beneficiary has successfully
completed the required training in a beanty cosmetology
school or manicuring school, the departmeant shall issue the
person the necessary certificate or license to practice the
profession in this state.”

Section 7. 'section 37-31-311, MCA, is amended to read:

"37-31-311. Schools -- certificate of registration ——
requirements -~ bond -- curriculum. (1) Ne A person, firm,
partnership, or corporation may not operate a school Eor the
purpose of teaching cosmetology for compensation or for the
purpose of teaching manicuring for compensation unless a
Eertiticate of registration has been first obtained from the
department. Application for the certificate shaii must be
filed with the department on a form prescribed by the board.

(2) Ne A school for teaching coametology may not be
granted a certificate of registration unless it complies or
can comply with the following requirements:

{a) It shaii-have has in its employ either a licensed
teacher who is at all times in the immediate supervision of
the work of the schooly or other teachers who the board
determines are necessary for the proper conduct of the
school. There may not be more than 25 students to each

teacher.

{b) It shati-possess possesses apparatus and equipment

~-10- BB 49
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the board determines is necessary for the ready and full
teaching of all subjects or practices of cosmetology.

{c) It shaii--maintain maintains a school term of not
less than 2,000 hours and shaii-—-preseribe prescribes a
course of practical training and technical instruction equal
to the reguirements for board examinations, which course of
training and technical instruction shaii must be prescribed
by the board.

(d) 1t shati---keep keeps a daily record of the
attendance of each student, estabiish establishes grades,
and heid holds examinations before issuing diplomas.

{(e) Ne An owner or person in charge of a school of
cosmetology may ncot permit a person to sleep in or wuse for
residential purposesry or for any other purpose which that
would tend-to make the room unsanitaryry a room used wholly
or in part for a school of cosmetology.

{3) Ne A s8chool for teaching manicuring may not be
granted a certificate of registration unless it complies
with subsections (2){a) and (2){d) and the following
requirements:

{a) It must-possess possesses apparatus and egquipment
the board determines necessary £for the ready and full
teaching of all subjects or practices of manicuring.

(b) It must-maintain maintaine a school term and a

course of practical training and technical instruction as
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prescribed by the board.

(C) Ne An owner or person in charge of a school of
manicuring may not permit a pergson to sleep in or use for
residential purposesy or for any other purpose that would
tend--¢o make the room unsanitaryy a room used wholly or in
part for a school of manicuring.

(4) Licenses or certificates of registration for
schools of cosmetology and schools of manicuring may be
refused, revoked, or suspended, as provided in 37-31-331.

(S5) Ne A teacher or student teacher may not be
permitted to practice cosmetology or manicuring on the
public in a school of cosmetology or a school of manicuring.
A school that enrolls student teachers for a course of
student teacher training may not have, at any one time, more
than one student teacher for each full-time licensed teacher
actively engaged at the school. The student teachers may not
substitute for full-time teachers.

{6) The board may make further rules necessary for the
proper conduct of schools of cosmetology and schools of
manicuring,

{7) The board shall reguire the person, firm,
partnership, or corporation operating a school of
coametology or a school of manicuring to furnish a good and
sufficient bond in the amoynt of $5,000 and in a form and

manner prescribed by the board.

-12- HB 49
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(8) HNe A professional beauty-shep cosmetology salon or

manicuring shep salon may not be operated in connection with
a school of cosmetology or school of manicuring.

(9) The board wmay, by rule,  establish a suitable
curriculum for teachers' training in registered schools of

cosmetology.”™
Section 8. section 37-31-312, MCA, is amended to read:
*37-31-312. Inspection. (1} The department shall
appoint one or more inspectors, each of whom shall devote

his time to inspecting beanty-pariers cosmetology salons and

performing other duties as the department, in cooperation
with the board, may direct. The inspectors may enter a

beauty-—-parior cosmetology salon, manicuring shop salon,

booth, school of cosmetology, or school of manicuring during
business hours for the purpose of inspection, and the
refusal of a licensee to permit the iaspection during
business hours is cause for revocation of the license.

{2) Upon application for a license, any a
cesmetologicai-estabiishment cosmetoloqy salon or manicuring
shop salon must ghall pay an initial inspection fee
prescribed by the board.

{3) The board may authorize the department to grant to

a cosmeteliogicai--——estabiishment  cosmetology salon oOr

manicuring shep salon, upon payment of the initial

inspection fee, a temporary permit authorizing the
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cosmetological-estabiishment cosmetology salon or manicuring

shep salon to operate for a period ef not to exceed 90 days
or until the inspector is able to make the inspection,
whichever event occurs first. This temporary permit is not
renevable.

{(4) The department shall cause an inspector, appointed
as provided in subsection (1), to conduct an annual
inspection of each cosmetoiegical-eatablishment cosmetology

salon and manicuring shop salon in the state.®

Section 9. Ssection 37-31-322, MCA, is amended to read:

*37-31-322. Renewal -— continuing education -
delinquency fee. (1) Licenses and certificates may be issued
for no longer than 1 year unless otherwise provided by rule.
Licenses and certificates expire on December 31 unless
otherwise provided by rule or renewed for the next vyear or
renewal period. Licenses and certificates may be renewed by
application made prior to December 31 of each year, unless
otherwise provided, and by the payment of a required renewal
fee. Expired licenses and certificates may be renewed under
rules made by the board, but the right to renew an expired
license or certificate terminates after 10 years of
nonpayment. The board may provide by rule for a change in
the renewal date and renewal period for the manager—-operator
and msalon owner category. The renewal fee may not exceed

twice the fee for a 2-year renewal aor three times the fee

~-1l4- HB 49
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for a 3-year_renewal and shait must be as set by the board.

{2} In addition to the foregoing requirements For
renewal, persons applying for the renewal of licenses to
teach cosmetology must have  fulfilled the following
additional requirements:

(a) During each year, an active teacher, either
full-time or part-time, must have successfully completed 36
15 hours' professional teacher training at a school approved
by the board.

{b) A person holding a license to teach cosmetology but
not actively engaged elither fuli-time or part-time in
teaching cosmetology or manicuring during the preceding year
may renew the license by paying the required fee. A person
holding a license to teach cosnétology but not actively
engaged in teaching cosmetology or manicuring either
full-time or part-time for the preceding year or langer and
wishing to resume active teaching of cosmetology o1
manicuring must successfully complete 30 hours' professional
teacher training at a school approved by the board before
resuming active teaching. However, the foregoing provisions

do not prevent the board, under rules it adopts, from

permitting a person heiding who holds a license to teach '

cosmetology and who is not actively engaged either full-time
or part-time in teaching cosmetology or manicuring from

teaching as a substitute for an active teacher.
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{3) A fee prescribed by the board shail must be
charged, in addition to other fees fixed by law, for renewal
applications of licenses and certificates made after
December 31 of each year or other predetermined renewal

deadline.”

Section 10. Section 37-31-331, MCA, is amended to read:
®37-31-331. Refusal, revocation, or suspension of
licenses -- grounds —-— notice and hearing. (1) The board may
refuse to issue, may refuse to renew, or may revoke Or
suspend a license in any one of the following cases:

(a) failure of a person, firm, partnership, or

corporation operating a cosmetelogical———estabiishment

cosmetology salon, manicuring shep salon, school of

cosmetology, or school c¢of manicuring to comply with this
chapter;

{b) failure to comply with the sanitary rules adopted
by the board and approved by the department of health and
environmental sciences for the regulation of cesmetological

estabiishments cosmetology salons, manicuring shops salons, .

achools of cosmetology, or schools of manicuring;

{c) gross malpractice;

(d) continued practice by a person knowingly having an
infectious or contagious disease;

{e}) habitual dJdrunkenness or habitual addiction to the

use of morphine or any habit-forming drug;

-16- HB 49
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(f) permitting a certificate of registration or license
to be used where the holder is not personally, actively, and
continuously engaged in business; or

(9) failure to display the license.

(2) However, the board may not refuse to authorize the
department to issue or renew a license or revoke or suspend
a license already issued until after notice and opportunity

for a hearing.”

Section 11. section 39-51-204, MCA, is amended to read:

®39-51-204. Exclusions from definition of employment.
(1) The term “employment* does not include:

(a) agricultural labor, except as provided in
39-51~-202(2). If an employer ls otherwise subject to this
chapter and has agricultural employment, all employees
engaged in agricultural labor must be excluded from coverage
under this chapter if the employer:

{i) in any quarter or calendar year, as applicable,
does not meet either of the tests relating to the monetary
amount or number of esployees and days worked, for the
subject wages attributable to agricultural laboz: and

(1i) keeps separate books and records to account for the
employment of persona in agricultural labor.

{b) household and domestic service in a private home,
local college club, or local chapter of a college fraternity

or sorority, except as provided im 39-51-202{3). If an
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employer is otherwise subject to this chapter and bhas
domestic service employment, all employees engaged in
domestic service must be excluded from coverage under this
chapter if the eaployer:

{i) does not meet the monetary payment test in any
quarter or calendar year, as applicable, for the subject
wages attributable to domestic service; and

{(ii) keeps separate books and records to account for the
employment of persons in domestic service.

{c) service performed as an officer or member of the
crew of a veseel on the navigable waters of the United
States;

{d) service performed by an individual in the employ of
that individual's son, daughter, or spouse and service
performed by a child under the age of 21 in the employ of
the child's father or mother;

(e) service performed in the employ of any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that national banks organized under the
natiocnal banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter
the gsame as state banks, provided that such service is

excluded from esployment as defined in the Federal
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Unemployment Tax Act by sectiomn 3306(c}{7) of that act:

{f) s8ervice with regpect to which uneaployment
insurance is payable under an uneaployment insurance system
established by an act of congress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manner prescribed in the Montana
Administrative Procedure Act for the adoption of rules, to
provide reciprocal treatment to individuals who have, after
acquiring potential rights to benefits under this chapter,
acquired rights to unemployment ingsurance under such gct of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

(9) services performed as a newspaper carrier or
free-lance correspondent if the person performing the
services or a parent or guardian of the person performing
the services in the case of a minor has acknowledged in
writing that the person performing the services and the
services are not covered. As used in this subsection:

(i) *“free-lance correspondent® is a person who submits
articles or photographs for publication and is paid by the
article or by the photograph; and

(ii) "newspaper carrier” wseans a person who provides a

newspaper with the service of delivering newspapers singly
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or in bundles. The term does not include an employee of the
paper who, incidentally to his =main duties, carries or
delivers papers.

{h) services perfeorred by rea)l estate, securities, and
insurance galespeople paid solely by commissions and without
guarantee of minimum earnings;

(i) sgervice performed in the employ of a school,
college, or university if such service is performed by a
student who is enrolled and is regularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such
spouse commences to perfora such service, that the
employment of such Bpouse to perform such service is
provided under a program to provide financial assistance to
such student by such school, ceollege, or university and such
employment will not be covered by any program of
unemployment insurance;

(j) service performed by an individual who is enrolled
at a nonprofit or public educational institution, which
normally maintains a regular faculty and curriculum and
normally has a regularly organized body of students in
attendance at the place where its educational activities are
carried on, as a student in a full-time program taken for
credit at such institution which combines academic

instruction with work experience if such service is an

-20- ’ HB 49
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integral part of such program and such institution has so
certified to the employer, except that this subsection shall
not apply to service performed in a program established for
oY on behalf of an employer or group of employers;

(k) service performed in the employ of a hospital if
such service is performed by a patient of the hospital:;

(1) services performed by a cosmetologist who is
licensed under Title 37, chapter 31, or a barber who ia
licensed under Title 37, chapter 30, and who has
acknowledged in writing that he is not covered by
unemployment insurance and workers' compensation and who
contracts with a cosmetologicali--estabiishment cogmetoloqy
salon as defined in 37~31~10i or a barbershop as defined in
37-30-101, which contract shall show the cossetologist or
barber is free from all control and direction of the owner
in the contract and in fact; receives payment for services
from his or her individual clientele; leases, rents, or
furnishes all of his or her own equipment, s8kills, or
knowledge; and whose contract gives rise to an action for
breach of contract in the event of contract termination (the
existence of a single license for the cosmetological

estabiishment cogmetology salon or barbershop shall not be

construed as a lack of freedom from control or direction

under this subsection);

{m:) casual labor not in the course of an employer's

-21- HB 49
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trade or business performed in any calendar qQuarter, unless
the cash remuneration paid for such service is $§50 or more
and such service is8 performed by an individual who is
reqularly employed by such employer to perform such service.
*Regularly employed™ means the services are performed during
at least 24 days in the same guarter.

(n) employment of sole proprietors or working members
of a partnership;

{o) services performed for the installation of floor
coverings if the installer:

(i) bids or negotiates a contract price based upon work
performed by the yard or by the job;

{ii) is paid wupon completion of an agreed upon portion
of the job or after the job is completed;

{iii) may perform services for anyone without
limitation;

{iv) may accept or reject any job;

{v) £furnishes gsubstantially all tools and equipment
necessary to provide the services:; and

{vi} works under a written contract that:

{A) gives rise to a breach of contract action if the
installer or any other party fails to perform the contract
obligations;

{B) states the installer is not covered by unemployment

insurance; and

-22- HB 49
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{C) requires the installer to provide a current
workers' compensation policy or to obtain an exemption from
workers* compensation requirements.

{(2) “Employment" does not include elected public

‘officials.

{3) Por the purposes of 39-51-203(6), the term
“employment” does not apply to service performed:

ta) in the employ of a church or convention or
asgsociation of churches or an organization which is operated
primarily for religious purpogses and which is operated,
supervised, controlled, or principally supported by a church
or convention or association of churches;

{b) by a duly ordained, commissioned, or licensed
minister of a church in the exercise of the church's
miniatry or by a member of a religious order in the exercige
of duties required by such order;

{c) in a facility conducted for the purpose of carrying
out a program of rehabilitation for individuals whose
earning capacity_ is impaired by age or physical or mental
deficiency or injury or providing remunerative work for
individuals who, because of their impaired physical or
mental capacity, cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or resunerative work;

{d) as part of an unesployment work-relief or
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work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision thereof by am individual receiving
such work relief or work training; or

(e) for a state prisor or other state correctional or
custodial institution by an inmate of that institution.

{4) An individual found to be an independent contractor
by the department under the terms of 39—71-401(3) is
considered an independent contractor for the purposes of
this chapter.”
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HOUSE BILL NG. 49
INTRODUCED BY DOLEZAL

BY REQUEST OF THE DEPARTMENT OF COMMERCE

A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING THE
COSMETOLOGY LAWS; REDEFINING CERTAIN TERMS; REQUIRING-A-HIGH
6EHO0E~ - -BEPHOMA— PO~ -PRACTIEB--COBMBPOLOGY + -—-PROVEPEING——FER
PARP?-PIME-COSMETOLOGY -STHDHNTS +-PROVIDING - -REQUIRBMENPS--FOR
PHAMPORARY ——~WEIPHPRAWAL -~ FPROM--C0BMETOELOEY -SE€HO0b7 REQUIRING A

HIGH SCHOOL DIPLOMA TC PRACTICE COSMETOLOGY; REDUCING THE

NUMBER OF HOURS OF PROFESSIONAL TEACHER TRAINING ANNUALLY
REQUIRED OF ACTIVE TEACHERS; AND AMENDING SECTIONS
37-31-101, 37-31-301, 37-31-302, 37-31-304, 37-31-305,
37-31-308, 37-31-311, 37-31-31i2, 37-31-322, 37-31-331, AND

39-51-204, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 37-31-101, MCA, is amended to read:

“37-31-101. Definitions. Unless the context requires
otherwise, in this chapter, the following definitions apply:

{1) *"Board" means the board of cosmetologists provided
for in 2-15-1857.

(2) "Booth" means any part of a coametological

estabiishment cosmetology salon or manicuring shep salon

that is rented ar leased for the performance of
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cosmetologist services, as specified in 39-51-204(1)(1).

{3) “Eosmetotogical--eatabiishment Cosmetology salon"

means premiges, building, or part of a building in which is
practiced a branch or combination of branches of cosmetology
or. the occupation of a hairdresser and cosmetician or
cosmetologist and whieh that must have a manager-operator in
charge,

(4) "Department"” means the department of commerce
provided for in Title 2, chapter 15, part 18.

(5) ™“Manicuring® includes nail care of the hands and

feet and the application and maintenance of artificial

nails.

(6) ™"Manicuring shep salon™ means premises, a building,
or part of a building in which the art of manicuring is
practicéd.

{7) "Practice and teaching of cosmetology" ineiudes
means work generatiy--and--usnaily included in the terms
"hairdressing*, “"manicuring™, and “"beauty culture" and
performed in so-catied--hairdresaing--and--beaunty--shopa

cosmetclogy salons, in  booths, or by itinerant

cosmetologists, which work is done for the embellishment,
cleanliness, and beautification of the hair, scalp, face,
arms, feet, or hands. The practice and teaching of
cosmetology sheit may not be construed to include itinerant
cosmetologists who perform their gervices without
-2- HB 49
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compensation for demonstration purposes in any regularly
established satore or place of business holding a license
from the state of Montana as such a store or place of

business.*

Section 2. Section 37-31-301, MCA, is amended to read:

®37-31-301. Prohibited acts. (1) Without an appropriate
license issued under this chapter, it shaii-be is unlawful
to:

(a) practice cosmetology for compensation;

(b) own, manage, operate, or conduct a school of
cosmetolegy or school of manicuring;

(c) manage or operate a cosmetology shop salon,
manicuring shep salon, or boothr-er-beauty-parier;

{d) teach in a school of cosmetology or schocl of
manicuring;

{e) practice manicuring for compensation;

({£) practice as a finger waver.

(2) It is unlawful:

{a) for any a perscn who owns, manages, or controls a
cosmetology shep salon to employ or use an unlicensed person
as a cosmetologist or manicurist;

(b) to operate a cosmetology school without complying
with all of the regulations of 37-31-311;

{c) to practice cosmetolcogy in any place other than in

a licensed estabiishment salon as provided in this chapter.,
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except when a licensed operator is requested by a customer
to go to a place other than a licensed eatabiishment salon
and is sent to such a customer from a licensed estabiishment
Balon;

(d) For any a person who owas, manages, Or controls a
manicuring shep salon to employ or use an unlicensed person
as a manicurist;

(¢) to operate a manicuring school without complying
with 37-31-311;

(f) teo violate‘any of the provisions of this chapter,"

Section 3. section 37-31-302, MCA, is amended to read:

"37-31-302. License reguired to practice, teach, or
operate shop salon, booth, or school. (1) Ne A person may
not practice or teach coemetology or practice or teach
manicuring without a license.

{2) Neo A place may not be used or maintained for the
teaching of cosmetology or manicuring for compensation
eéxcept under a certificate of registration.

{3) Ne A person may not operate or manage a beaunty-shep

coametology salon or a manicuring shep salon or practice
coasmetology or manicuring without a manager—-operator
license.

(4) Ne A person may not operate or conduct a school of
cosmetology or a school of manicuring and teach the art of

cosmetolagy or manicuring without a license to teach
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cosmetology.
(5) Ne A person may not manage or operate a booth
without a booth rental license.
{6) A person, Eirm, partnership, or corporation

desiring to operate a cosmetoiegicat-—-escabiishment

cosmetology salon shall make an application to the

department for a certificate of registration and license.
The application shai} must be accompanied by the annual
registration fee.

{7) Ne A license may not be issued until the inspection
fees required in 37-31-312 have been paid.”

Section 4. Section 37-31-304, MCA, is amended to read:

»37-31-304. Qualifications of applicants for license to
practice. (1) Before a person may practice cosmetology, he

muat the person 8hall obtain a license to practice

cosmetology from the dJepartment. Before a person may

practice manicuring, he--munst the person shall obtain a

license to practice manicuring from the department unless he
the person is licensed to practice cosmetology.

(2) (a) To be eligible to take the gxamination to
practice cosmetology, the applicant must may not be net less
than 18 years of age end, must be of good moral character,
and must have——completed--2--years--of-high-school-or HAVH

COMPELEPRED-2-¥BARS-BP-HIGH-SEHODE-OR possess a-——high--school

dipiema-or A HIGH SCHOOL DIPLOMA OR the equivalent of a high
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school diploma recognized by the superintendent of public

instruction. A PERSON MAY APPLY TO THE BOARD FOR AN

EXCEPTION TO THE EDUCATIONAL REQUIREMENT OF A HIGH SCHOOL

DIPLOMA OR_THE EQUIVALENT OF A HIGH SCHQOL DIPLOMA. THE

BOARD SHALL ADOPT BY RULE PROCEDURES FOR GRANTING AN

EXCEPTION. The applicant must have completed a continuous
course of study of at 1least 2,000 hours in a registered
beanty cosmetology schooly-which-course-of--atudy-—has--been
distributed-over—a-period-af-not-iess-chan-18-months-or-mere

than——i4-months for-a—frii-time-student-and-not-tess-chan-14

months-or-more—than-24-months—-for-a-part-time-—student; and

must have received a diploma from the beauty caosmetology

school or must have completed the course of study in

cosmetology prescribed by the board. A--student-may-net

temporariiy-withdraw——£from——school--to--aveid-—the-—-1t4-monch

fuil-time"-er——éhe—-id-menth—pgrt—time-reguirement—exeegg—as

provided-in-subsection—{2}ftei=~A--student--may--change—-—£rom

full-time-—to-—pare-time-statusy-or-viee-versay-according-to

ptocedures-set—by-board-ruter

(b) A person qualified under subsection (2)(a) shall
file with the department a written application to take the
examination and shall deposit with the department the
required examination fee and pass an examination as to his
fitness to practice cosmetology.

tey~-tiy-A---person--may--appiy--te--the--board--for--an
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exception-to-the-i4---ort--2d-month--requnirement—-becanse—-of

extrene——hardship-—or--dursssy-——as-dafinad-by-the-board=—%he

hardship-or—duress-may-ineiude-but-is-not-limited--to--death

in--the-—-immediate——famityy——persenai--medicai-—hardshipy-or

immediate—famiiy-medical-hardships

tity-An-appiication-for—an-exception-must--be--fited~--in

accordance——-with-—board-—-procedures:——Phe--decision-—-on--an

exceptian-is—teft-teo—the-acie-dincretion-of-the-boards

ftiity-An--appiication-——fer-——-an——-exception—--must——-be

aceonpanied-by-vaiid-documentationy-as-defined-by-the-boardy

of-che-hardships

{3) (a) To be eligible to take the examination to
practice manicuring, an applicant mus+ may not be net less
than 18 years of agey; must be of good moral characters;

must EAVE-COMPLETHD-2-¥BARS-OP-HIGH-6EHEOby; possess a-——high

scheoi~-dipiemay—an A HIGH SCHOOL DIPLOMA, THE equivalent of

a high school diploma recognized by the superintendent of
public instruction, or PO8SBAS a certificate of completion
from a vocational-technical center programsy; and must have
completed a course of study prescribed by the board in a
registered school of cosmetology or a registered schoal of

manicuring. A PERSON MAY APPLY TO THE BOARD FOR AN EXCEPTION

TO THE EDUCATIONAL REQUIREMENT OF A HIGH SCHOOL DIPLOMA, THE

EQUIVALENT OF A HIGH SCHOOL DIPLOMA, OR A

VOCATIONAL-TECHNICAL CENTER CERTIFICATE OF COMPLETION. THE
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BOARD SHALL ADOPT BY RULE PROCEDURES FOR GRANTING AN
EXCEPTION.

{b} A person gqualified under subsection (3)(a) must
shall file with the department a written application to take
the examination and deposit with the department the required

examination fee.,"
Section 5. Section 37-31-305, MCA, is amended to read:
“37-31-305. Qualifications of applicants for license to
teach. {1) Before a person may teach manicuring to persons
seeking only to be licensed to practice manicuring or teach

cosmetology, he—-must the person shall obtain from the

department a license to teach cosmetology.-

{2) To be eligible to take an examination to obtain a
license to teach cosmetology, a person must:

{a) be a graduate of high school or possess an
equivalent of a high school diploma recognized by the
superintendent of public instruction; and

(b) {i) have a license to practice cosmetology issued
by the department and have received a diplcocma from a
registered school of cosmetoclogy approved by the board,
certifying Batisfactory completion of 650 hours of student
teacher training: or

(ii) have been actively engéged as a beauty--operater
cosmetologist for 3 continuous years immediately prior to

taking the teachers' examination."
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Section 6. Ssection 37-31-308, MCA, is amended to read:

*37-31-308. Examination -- reexamination -- exemption
for handicapped persons. (1) Examinations for a license to
practice cosmetology or manicuring or to teach cosmetology
shai} must be held at places and times specified by the
board. The examinations shalti must be supervised by the
board, The examinations may not be confined to a specific
method or system. The examinations shaiit must be conducted
by persons who hold a current license licenses to practice
in the profession for which the applicant is being examined.

(2) Anyone failing twice to pass the examination for a
license +to practice cosmetology may not apply to retake the
examination:

(a) sconer than 6 months after the date of the second
failure; or

{b) until he the applicant has taken 200 hours
additional training at a registered school of cosmetology
approved by the board.

(3} Anyone failing twice to pass the examination for a
license to praciice manicuring must sghall meet the
additional reqguirements prescribed by the board before
applying to retake the examination.

(4) Anyone failing twice to pass the examination for a
license to teach cosmetology muat ghall wait 1 year before

reapplying to take the examination. Upon reapplying, the

-9 HB 49
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applicant must shall provide certification of completion of
500 hours of teacher training during that year in a
registered school licensed as a teacher training unit.

{(5) Physically handicapped persons trained for
cosmetology or manicuring by the department of social and
rehabilitation services shai® are, for a period of 1 year
immediately following their graduation, be exempt from the
examination and the fees described :in 37-31-323. On
gertification from the department of social and
rehabilitation services that a department of social and
rehabilitation services beneficiary has successfully
completed the required training in a beauty cosmetology
school or manicuring school, the department shall issue the
person the necessary certificate or license to practice the

profession in this state.®

Section 7. section 37-31-311, MCA, is amended to read:

‘37;31—311. Schools -- certificate of registration ——
requirements —— bond -- curriculum. (1) Ne A person, firm,
partnership, or corporation may not operate a school for the
purpose of teaching cosmetclogy for compensation or for the
purpose of teaching manicuring for compensation unless a
certificate of registration has been first obtained from the
department. Application £or the certificate snat: must be
filed with the department on a form prescribed by the board.

{2) Ne A school for teaching cosmetology may not be

-10- HB 49
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granted a certificate of registration unless it complies or
can comply with the following requirements:

{a) It shaii-have has in its employ either a licensed
teacher who is at all times in the immediate supervision of
the work of the schooly or other teachers whe the board
determines are necessary for the proper conduct of the
school. There may not be more than 25 satudents to each
teacher. -

(b) It shaii-possess possesses appatatus and equipment
the board determines is necessary for the ready and full
teaching of all subjects or practices of cosmetology.

(c) It shaii--maintain maintains a school term of not
less than 2,000 hours and shail-—-prescribe prescribes a
course of practical training and technical instruction egual
to the requirements for board examinations, which course of
training and technical instruction shaii must be prescribed
by the board.

{d) 1t shaii---keep keeps a daily record of the
attendance of each student, eseabiish establishes grades,
and heid holds examinations before issuing diplomas.

{e) Ne An owner or person in charge of a school of
cosmetology may hot permit a person to sleep in or use for
regidential purposesy or for any other purpose whichvgggg
would tend—-te make the room unsanitaryr a room used wholly

or in part for a school of cosmetology.
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{(3) Ne A school for teaching manicuring may not be
granted a certificate of registration unless it complies
with subgections (2)(a) and (2)(d) and the following
requirements:

(a) It must-possess possesses apparatus and equipment
the board determines necessary for the ready and full
teaching of all subjects or practices of manicuring.

(b} It must-mainesin maintains a school term and a
course of practical training and technical instruction as
prescribed by the board.

{c} #¥o An owner or person in charge of a school of
manicuring may not permit a person to sleep in or use for
residential purposesy or for any other purpose that would
tend--tc make the room unsanitaryy; a room used whelly or in
part for a achocl of manicuring,

(4) Licenses or certificates of registration for
schools of cosmetology and schools of manicuring may be
refused, revoked, or suspended, as provided in 37-31-331.

(5) No A teacher or student teacher may not be
permitted to practice cosmetology or manicuring on the
public in a school of cosmetology or a school of manicuring.
A school that enrolls student teachers Ffor a course of
studept teacher training may not have, at any one time, more
than one student teacher for each full-time licensed teacher

actively engaged at the school. The student teachers may not

-12- HB 49
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substitute for full-time teachers.

(6) The board may make further rules necessary for the
proper conduct of schools of cosmetology and schools of
manicuring.

{(7) The board shall require the person, firm,
partnership, or corporation operating a school of
cosmetology or a school of manicuring to furnish a good and
sufficient bond in the amount of $5,000 and in a form and
manner prescribed by the board.

(8) Ne A professional beauty-shop cosmetclogy salon or

manicuring shep salon may not be operated in connection with
a school of coametology or school ¢f manicuring.

(9) The board may, by rule, establish a suitable
curriculum for teachers' training in registered schools of
cosmetology. ™

Seoction 8. sSection 37-31-312, MCA, is amended to read:

®37-31-312. Inspection. (1) The éepartment shall
appoint one or more inspectors, each of whom shall devote

his time to inspecting beauty-pariors cosmetology salons and

performing other duties as the department, in cooperation
with the board, may direct. The inspectors may enter a

beauty--parior cosmetology salon, manicuring shep salon,

booth, school of cosmetology, or school of manicuring during
business hours for the purpose of inspection, and the

refusal of a licensee to permit the inspection during
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business hours is cause for revocation of the license.
(2) Upon application for a license, any a

cosmetologicat-establishment cosmetology salon or manicuring

shep salon must Bhall pay an initial inspection fee
prescribed by the board.
(3) The board may authorize the department to grant to

a cosmetotogicat———establrishment cosmetology salon or

manicuring shep salon, upon payment of the initial
inspection fee, a temporary permit authorizing the

cosnetologicat-estabiishment cosmetology salon or manicuring

shop salon to operate for a period of not to exceed 90 days
or wuntil the inspector is able to make the inspection,
whichever event occurs first. This temporary permit is not
renewable.

{4) The department shall cause an inspector, appointed-
as provided in subsection (1), to conduct an annual
inspection of each cosmetoiogicat-estabiishment cosmetology
salon and manicuring shep salon in the state,.®

Section 9. section 37-31-322, MCA, is amended to read:

®"37-31-322. Renewal - continuing education -
delinquency fee. (1) Licenses and certificates may be issued
for no longer than 1 year unless otherwise provided by rule.
Licenses and certificates expire on December 31 unless
otherwise provided by rule or renewed for the next year or

renewal period. Licenses and certificates may be renewed by

-14- HB 49
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application made prior to December 31 of each year, unleés
otherwise provided, and by the payment of a required renewal
fee. Expired licenses and certificates may be renewed under
rules made by the board, but the right to renew an expired
license or certificate terminates after 10 years of
nonpayment., The board may provide by rule for a change in
the renewal date and renewal period for the manager-operator
and salon owner. category. The renewal fee may not exceed
twice the fee for a 2-year renewal or three times the fee
for a 3-year renewal and shei: must be as set by the board.

{2} In addition to the foregoing requirements for
renewal, persons applying Ffor the renewal of licenses to
teach cosmetclogy must have fulfilled the following
additional requirements:

(a) During each year, an active teacher, either
full-time or part-time, must have successfully completed 36
15 hours' professional teacher training at a school approved
by the board.

{b) A person holding a license to teach cosmetology but
not actively engaged either full-time or part-time 1in
teaching cosmetology or manicuring during the preceding year
may renew the license by paying the required fee. A person
holding a license to teach cosmetology but not actively
enqéged in teaching cosmetalogy or manicuring either

full-time or part-time for the preceding year or longer and
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wishing to resume active teaching of cosmetology or
manicuring must succeasfully complete 30 hours' professional
teacher training at a school approved by the board before
resuming active teaching. However, the foregoing provisions
do not prevent the board, under rules it adopts, from
permitting a person hoiding who holds a license to teach
cosmetology and who is not. actively engaged either full-time
or part~time in teaching cosmetology or manicuring from
teaching as a substitute for an active teacher.

(3) A fee prescribed by the board shai: must be
charged, in addition to other fees fixed by law, for renewal
applications of licenses and certificates made after
December 31 of each year cor other predetermined renewal

deadline.®

Section 10, section 37-31-331, MCA, is amended to read:

®37-31-331. Refusal, revocation, or suspension of
licenses —- grounds -— notice and hearing. (1) The board may
refuse to issue, may refuse to renew, orf may revoke or
suspend a license in any one of the following cases:

(a) failure of a person, firm, partnership, or
corporation operating a coametolcgicai--—eatabiishment

cosmetology salon, manicuring shep salon, “school of

cosmetology, or school of manicuring to comply with this

chapter;

(b) failure to comply with the sanitary rules adopted
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by the board and approved by the department of health and
environmental sciences for the regulation of cosmetoiegicai

estabiishments cosmetology salons, manicuring sheps salons,

schools of cosmetology, or schools of manicuring;

(c) gross malpractice;

{(d) continued practice by a person knowingly having an
infectious or contagious disease;

{e) habitual drunkenness or habitual addiction to the
use of morphine or any habit-forming drug;

(E) permitting a certificate of registration or license
to be used where the holder is not personally, actively, and
continuously engaged in business; or

{g) £failure to display the license.

{2) However, the board may not refuse to authorize the
department to issue or renew a license or revoke or suspend
a 1icen5é already issyed until after notice and opportunity

for a hearing.”

Section 11. section 39-51-204, MCA, is amended to read:

“39-51-204. Exclusions from definition of esployment.
(1) The term "employment" does not include:

(a) agricultural labor, except as provided in
39-51-202(2). If an employer is otherwise subject to this
chapter and has agricultural employment, all employees
engaged in agricultural labor must be excluded from coverage

under this chapter if the employer:
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(1) in any quarter or calendar year, as applicable,
does not meet either of the tests relating to the monetary
amount or number of employees and days worked, for the
subject wages attributable to agricultural labor; and

(ii) keeps separate books and records to account for the
employment of persons in agricultural labor.

{b) household and domestic service in a private home,
local ccllege club, or local chapter of a college fraternity
or sorerity, except as provided in 39-51-202(3). If an
employer is otherwise subject to this chapter and has
domestic service employment, all employees. engaged in
domestic service must be excluded from coverage under this
chapter if the employer:

(i) does not meet the monetary payment test in any
quarter or calendar year, as applicable, for the subject
wages attributable to domestic service; and

{(ii) keeps separate bocks and records to account for the
employment of persons in domestic service.

(¢} service performed as an officer or member of the
crew of a vessel on the navigable waters of the United
States:

(d) service performed by an individual in the employ of
that individual's son, daughter, or spouse and service
performed by a child under the age of 21 in the employ of

the child's father or mother;
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(e) service performed in the employ of any other state
or ita political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that national banks organized under the
national banking law shall not be entitled to exempticn
under this subsecticon and shall be subject to this chapter
the same as state banks, provided that such service is
excluded from - employment as defined in the Federal
Unemployment Tax Acf by section 3306(c){7) of that act;

{£) . service with respect to  which unemployment
insurance is payable under an umemployment insurance system
established by . an act of congress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manner prescribed in the Montana
Administrative Procedure Act for the adoption of rules, to
provide reciprocal treatment to individuals who have, after
acquiring potential rights to benefits under this chapter,
acquired rights to unemployment insurance under such act of
congreas or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

{(g) services performed as a newspaper carrier or

free-lance correspondent if the persan performing the
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services or a parent or guardian of the person performing
the services in the case of a minor has acknowledged in
writing that the person performing the services and the
services are not covered. As used in this subsection:

(i) T"free-lance correspondent® is a person who submits
articles or photographs for publication and is paid by the
article or by the photegraph; and .

{1i) "newspaper carrier means a person who provides a
newspaper with the service of delivering newspapers singly
or in bundlep. The term does not include an employee of the
paper who, incidentally to his main duties, carries or
delivers papers.

{h) services performed by real estate, securities, and
insurance salespeople paid solely by commissions and without
guarantee of minimum earnings;

(i) service performed in the employ of a school,
college, or univergity if such service is performed by a
student whe is enrolled and is regularly attending classes
at guch school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such
spouse commences to perform such service, that the
employment of such spouse to perform such service is
provided under a program to provide financial assistance to
such atudgnt by such school, college, or university and such

employment will not be covered by any pragram of
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unemployment insurance;

{j) service performed by an individual who is enrclled
at a nonprofit or public educational institution, which
normally maintains a regular faculty and curriculum and
normally has a regularly organized body of students in
attendance at the place where its educational activities are
carried on, as a student in a full-time program taken for
credit at such institution which combines academic
instruction with work experience Iif such service is an
integral part of such program and such institution has so
certified to the employer, except that this subsection shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers;

(k) service performed in the employ of a hospital if
such service is performed by a patient of the hospital;

(1) services performed by a cosmetologist who is
licensed under Title 37, chapter 31, or a barber who 1is
licensed under Title 37, chapter 30, and who has
acknowledged in writing that he is not covered by
unemployment insurance and workers' compensation and who
contracts with a cosmetologicai--estabiishment cosmetology
salon as defined in 37-31-101 or a barbershop as defined in
37-30-101, which contract shall show the cosmetologist or
barber is free from all control and direction of the owner

in the contract and in fact; receives payment for services
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from his or her individual clientele; leases, rents, or
furnishes all of his or her own equipment, skills, or
knowledge; and whose contract gives rise to an action for
breach of contract in the event of contract termination {the
existence of a single 1license for the cesmetological

estabiishment cosmetology salon or barbershop shall not be

conastrued as a lack of freedom from control or direction
under this subsection);

{m) casual labor not in the course of an employer's
trade or business performed in any calendar quarter, unless
the cash remuneration paid for such service is $50 or more
and such se:vice is performed by an individual who is
regularly employed by such employer to perform such service.
"Regularly employed“ means the services are performed duriﬁg
at least 24 days in the same guarter.

(n)} employment of sole proprietors or working members
of a paztne:éhip:

{o) services performed for the installation lof f£loor
coverings if the installer:

(i) bids or negotiates a contract price based upon work
performed by the yard or by the job;

(ii) is paid upon completion of an agreed upon portion
of the job or after the job is completed;

{iii) may perform services for anyone without

limitation;
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{iv) may accept or reject any job;

(v) furnishes sgubatantially all toole and equipment
necessary to provide the services; and

(vi) works under a written contract that:

({A) gives rise to a breach of contract action if the
installer or any other party fails to perform the contract
obligations;

(B) atates the ingtaller is not covered by unemployment
inéufance; and

(C) requires the installer to provide a current
workera' compensation policy or to obtain an exemption from
workers' compensation requirements.

(2) "Employment™ does not include elected public
officials.

{3) For the purposes of 39-51-203(6), the term
'enploy-eﬂt' does not apply to service performed:

{a) in the employ of a church or convention or
association of churches or an organization which is operated
primarily for religious purposes and which is operated,
supervised, controlled, or principally supported by a church
or convention or association of churches;

{b) by a duly ordained, commissioned, or licensed
minister of a church in the exercise of the church's
ministry or by a member of a religious order in the exercise

of duties required by such order;
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(¢) in a facility conducted for the purpose of carrying
out a program of rehabilitation for individuals whose
earning capacity is impaired by age or physical or mental
deficiency or injury or providing remunerative work for
individuals who, because of their impaired physical or
mental capacity, cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerative work;

{d) as part of an unemployment work-rellef or
work-training program assisted or financed in whole or in
part by a federal agency or amny agency of a state or
political subdivision thereof by an individual receiving
such work relief or work training; or

(e) for a state prison or other state correctional or
custodial institution by an inmate of that institutiocn.

{4) An individual found to be an independent contractor
by the AJdepartment under the terms of 39-71-401(3) 1is
considered an independent contractor for the purposes of
this chapter."

=End~-
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