
MAY 21, 1990 

MAY 22, 1990 

MAY 23, 1990 

MAY 24, 1990 

MAY 24, 1990 

HOUSE BILL NO. 2 

INTRODUCED BY GLASER, HARPER 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON LABOR & EMPLOYMENT RELATIONS. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

ON MOTION, RULES SUSPENDED AND BILL 
PLACED ON SECOND READING THIS DAY. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING RF.PORT. 

ON MOTION, RULES SUSPENDED AND BILL 
PLACED ON THIRD READING THIS DAY. 

THIRD READING, PASSED. 
AYES, 79; NOES, 21. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON LABOR & EMPLOY ,-tENT RELATIONS. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 35; NOES, 15. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

SECOND READING, AMENDMENTS NOT 
CONCURRED IN. 



MAY 24, 1990 

MAY 25, 1990 

MAY 25, 1990 

MAY 29, 1990 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

FREE CONFERENCE COMMITTEE REPORTED. 

SECOND READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

THIRD READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

-~ 
IN THE HOUSE 

SECOND READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

THIRD READING, FREE CONFERENCE 
CO~ITTEE REPORT ADOPTED. 

RECEIVED FROM SENATE. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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HOUSE BILL NO. 2 

INTRODUCED BY GLASER, HARPER 

A BILL FOR AN ACT ENTITLED: "AN ACT SEPARATING THE 

LIABILITY OF THE STATE WORKERS' COMPENSATION INSURANCE 

PROGRAM AND FUND ON THE BASIS OF WHETHER THE LIABILITY 

ARISES FROM CLAIMS FOR INJURIES RESULTING FROM ACCIDENTS 

THAT OCCURRED BEFORE JULY 1, 1990, OR ACCIDENTS THAT OCCUR 

ON OR AFTER THAT DATE; ESTABLISHING SEPARATE FUNDING AND 

ACCOUNTS FOR CLAIMS REPRESENTED BY THE UNFUNDED LIABILITY 

AND CLAIMS REPRESENTED BY NEW BUSINESS; AUTHORIZING THE 

BOARD OF INVESTMENTS TO MAKE LOANS AND TO .ISSUE BONDS 

PAYABLE BY THE EMPLOYER'S PAYROLL TAX TO PAY OFF THE 

UNFUNDED LIABILITY; CREATING A STATE DEBT AND PROVIDING FOR 

A TWO-THIRDS VOTE THEREON BY THE LEGISLATURE; PROVIDING FOR 

INCREASED LEGISLATIVE OVERSIGHT OF THE STATE FOND; 

CLARIFYING THE STATE FUND'S DUTIES; PROVIDING THAT THE STATE 

FUND MAY NOT ISSUE BONDS; ENSURING COMPLIANCE WITH THE 

MANDATE THAT THE STATE FUND SET PREMIUMS FOR NEW BUSINESS AT 

A LEVEL SUFFICIENT TO ENSURE SOLVENCY; EXTENDING THE 

WORKERS' COMPENSATION PAYROLL TAX TO JUNE 30, 2020; AMENDING 

SECTIONS 39-71-2311, 39-71-2314 THROUGH 39-71-2316, 

39-71-2321, 39-71-2323, AND 39-71-2501 THROUGH 39-71-2504, 

MCA; AMENDING SECTION 10, CHAPTER 664, LAWS OF 1987; AND 

PROVIDING EFFECTIVE DATES, AN APPLICABILITY DATE, AND A 

~ logj ... (i_ COUncil 
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HB 0002/01 

TERMINATION DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Purpose of separation of state 

fund liability as of July 1, 1990, and of separate funding 

of claims before and on or after that date. (1) An unfunded 

liability exists in the state fund. It has existed since at 

least the mid-1980s and has grown each year. There have been 

numerous attempts to solve the problem by legislation and 

other methods. These attempts have alleviated the problem 

somewhat, but the problem has not been solved. 

(2) The legislature has determined that it is necessary 

to the public welfare to make workers' compensation 

insurance available to all employers through the state fund 

as the insurer of last resort. In making this insurance 

available, the state fund has incurred the unfunded 

liability. The legislature has determined that the most 

cost-effective, most efficient, and surest way to provide a 

source of funding for and to ensure payment of the unfunded 

liability and the best way to administer the unfunded 

liability is to: 

(a) separate the liability of the state fund on the 

basis of whether a claim is for an injury resulting from an 

accident that occurred before July 1, 1990, or an accident 

that occurs on or after that date; 

-2- INTRODUCED BILL 
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(b) provide that the board 

loans or issue bonds to pay off 

of 

the 

BB 0002/01 

investments may make 

unfunded liability 

whenever the state fund has an inadequate existing or 

projected cash flow to administer and pay the claims for 

injuries resulting from accidents that occurred before July 

1, 1990; and 

(c) extend the payroll tax imposed by 39-71-2503 to the 

year 2020 and dedicate the tax money first to the repayment 

of \Pans and bonds and then to the direct payment of the 

costs of administering and paying claims for injuries from 

accidents that occurred before July 1, 1990. 

(3} The legislature further determines that in order to 

prevent the creation of a new unfunded liability with 

respect to claims for injuries for accidents that occur on 

or after July 1, 1990, certain duties of the state fund 

should be clarified and legislative oversight of the state 

fund should be increased. 

NEW SECTION. Section 2. Separate payment structure and 

sources for claims for injuries resulting from accidents 

that occurred before July 1, 1990r and on or after July lr 

1990. (1) Except as provided in [section 3), premiums paid 

to the state fund based upon wages payable before July 1, 

1990, may be used only to administer and pay claims for 

injuries resulting from accidents that occurred before July 

1, 1990. Premiums paid to the state fund based upon wages 
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payable on or after July 1, 1990, may be used only to 

administer and pay claims for injuries resulting from 

accidents that occur on or after July 1, 1990. 

(2) The state fund shall: 

(a) determine the cost of administering and paying 

claims for injuries resulting from accidents that occurred 

before July 1, 1990, and separately determine the cost of 

administering and paying claims for injuries resulting from 

accidents that occur on or after July 1, 1990; 

(b) keep adequate and separate accounts of the costs 

determined under subsection (2)(a); and 

(c) fund administrative expenses and benefit payments 

for claims for injuries resulting from accidents that 

occurred before July 1, 1990, and claims for injuries 

resulting from accidents that occur on or after July 1, 

1990, separately from the sources provided by law. 

NEW SECTION. Section 3. Loan for initial operating 

expenses for claims for injuries resulting from accidents 

that occur on or after July 1, 1990. During the fiscal year 

beginning July 1, 1990, the state fund may borrow up to $12 

million from money deposited under 39-71-2321 in the state 

fund before July l, 1990, to administer and pay claims for 

injuries resulting from accidents that occur on or after 

July 1, 1990. Before July 1, 1991, each amount borrowed 

during that fiscal year must be repaid in full, with 
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interest at the rate the money would have earned in the 

pooled investment fund required by 17-6-203. Repayment must 

be made from premiums based upon wages payable on or after 

July 1, 1990. Payments must be deposited in the account 

required by 39-71-2321 for claims for injuries resulting 

from accidents that occurred before July 1, 1990. 

NEW SECTION. Section 4. Use of payroll tax proceeds 

loans -- bonds. (1) Taxes collected under 39-71-2503 may be 

used only to administer and pay claims far injuries 

resulting from accidents that occurred before July 1, 1990, 

including the cost of repaying loan and bond proceeds given 

under [section 5] and this section. If the state fund 

determines that, for the next 1 or more years following the 

date of the determination, the tax revenue, together with 

funds in the account required by 39-71-2321 for claims for 

injuries resulting from accidents that occurred before July 

1, 1990, will be insufficient to administer and pay those 

claims, the state fund may, through its board of directors, 

request the budget director to certify to the board of 

investments that additional funding is necessary. If the 

budget director agrees with the state fund's board of 

directors that additional funding is necessary, the budget 

director shall certify to the board of investments the 

amount that the budget director determines is necessary to 

administer and pay claims for injuries resulting from 
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accidents that occurred before July 1, 1990. Except as 

provided in subsection (2), the board of investments shall, 

at times and in amounts it considers necessary or advisable, 

finance the amount certified by the budget director by 

giving the state fund the proceeds of a loan or bond issue 

to administer and pay claims for injuries resulting from 

accidents that occurred before July 1, 1990. The board of 

investments shall choose the method of financing that is 

most cost-effective for the state fund4 A loan must bear 

interest at the rate the money would earn in the pooled 

investment fund required by 17-6-203. Bonds for the state 

fund must be workers' compensation bonds issued under 

(section 5]. 

(2) The total amount of loan proceeds given to the 

state fund plus workers' compensation bonds issued under 

[section 5] may not exceed $220 million. All loan and bond 

proceeds given to the state fund must be repaid to the board 

of investments before July 1, 2020. 

NEW SECTION. Section S. Workers• compensation bonds -

loans -- form -- principal and interest. (1) Subject to the 

$220 million limit contained in (section 4(2)], after July 

1, 1990, the board of investments may not give the state 

fund loan proceeds or issue workers' compensation bonds 

unless the aggregate amount of outstanding and proposed 

loans and bonds can be serviced with no mure than 90% of the 
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amount of tax revenue that the department of revenue 

estimates will be raised by the tax imposed under 39-71-2503 

during the remainder of the then current fiscal year and 

during each succeeding fiscal year through the end of the 

fiscal year in which the last then outstanding or proposed 

loan or bond will be repaid or retired. 

(2) Bonds are limited obligations payable solely from 

and secured by the money deposited in the workers' 

compensation bond account created by 39-71-2504. Each series 

of bonds may be issued by the board of investments at public 

or private sale, in such denominations and form, whether 

payable to bearer or registered as to principal or both 

principal and interest, with such provisions for the 

conversion or exchange, bearing interest at such rate or 

rates or the method of determining such rate or rates, 

maturing at such times, not later than June 30, 2020, 

subject to redemption at such earlier times and prices and 

upon such notice, and payable at the office of a fiscal 

agency of the state, as the board of investments shall 

determine. Any action taken by the board of investments 

under [section 4] and this section must be approved by at 

least a majority vote of its members. 

(3) In all other respects the board of investments is 

authorized to prescribe the form and terms of the bonds and 

shall do whatever is lawful and necessary for their issuance 
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and payment. 

(4) Bonds and any interest coupons appurtenant thereto 

must be signed by the members of the board of investments, 

and the bands must be issued under the great seal of the 

state of Montana. The bonds and coupons may be executed with 

facsimile signatures and seal in the manner and subject to 

the limitations prescribed by law. The state treasurer shall 

keep a record of all such bonds issued and sold. 

(5) All loan and bond proceeds given to the state fund 

must be deposited to the credit of the account required by 

39-71-2321 for claims for injuries resulting from accidents 

that occurred before July 1, 1990, and may be used only for 

the administration and payment of those claims and for the 

costs of giving the loan proceeds and issuing the bonds. 

NEW SECTION. Section 6. Legislative audit of state 

fund. The legislative auditor shall biennially conduct or 

have conducted a financial and compliance audit of the state 

fund, including its operations relating to claims for 

injuries resulting from accidents that occurred before July 

1, 1990. The audit must include evaluations of the claims 

reservation process, the amounts reserved, and the current 

report of the state fund's actuary. The evaluations may be 

conducted by persons appointed under 5-13-305. Audit and 

evaluation costs are an expense of and must be paid by the 

state fund and must be allocated between those claims for 
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HB 0002/01 

injuries resulting from accidents that occurred before July 

1, 1990, and those claims for injuries resulting from 

accidents that occur on or after that date. 

Section 7. Section 39-71-2311, MCA, is amended to read: 

"39-71-2311. Intent and purpose of plan. It is the 

intent and purpose of the state fund to allow employers the 

option to insure their liability for workers' compensation 

and occupational disease coverage with a nonprofit, 

independent public corporation. The state fund is required 

to insure any employer in this state requesting coverage, 

and it may not refuse coverage for an employer unless an 

assigned risk plan i~ established under 39-71-431 and is in 

effect. The state fund must be neither more nor less than 

self-supporting. Pre~ium rates must be set at least annually 

at a level sufficient to Ettnd ensure the adequate funding of 

the insurance program, including the costs of 

administration, benefits, and adequate reserves, during and 

at the end of the period for which the rates will be in 

effect. In determining premium rates, the state fund shall 

make every effort to adequately predict future costs. When 

the costs of a factor influencing rates are unclear and 

difficult to predict, the state fund shall use a prediction 

calcu~ated to be more than likely to cover those costs 

rather than less than likely to cover those costs. 

Unnecessary surpluses that are created by the imposition of 

-9-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0002/01 

premiums found to have been set higher than necessary 

because of a high estimate of the cost of a factor~~ 

factors may be refunded by the declaration of a dividend as 

provided in this part. For the purpose of keeping the state 

fund solvent, it must implement variable pricing levels 

within individual rate classifications to reward an employer 

with a good safety record and penalize an employer with a 

poor safety record. •• 

Section 8. Section 39-71-2314, MCA, is amended to read: 

•39-71-2314. State fund a mutual insurance carrier. (1) 

The state fund is a domestic mutual insurer controlled by 

the laws relating to the regulation of domestic mutual 

insurers in this state. However, the reserve requirements 

set forth in Title 33, chapter 2, part 5, and the formation, 

incorporation, bylaws, and bonding requirements set forth in 

Title 33, chapter 3, do not apply to the state fund. The 

state fund is not a member insurer for the purposes of the 

insurance guaranty association established pursuant to Title 

33, chapter 10, part 1. 

{2) The commissioner of insurance may not terminate the 

operations of the state fund based on insolvency due to the 

unfunded liability that i~-reeog~ized-~o-exist-oft-~he-dete 

o£-pa~~ag~-o£--thi~--part existed on July 1, 1990. The 

commissioner of insurance may not, before July 1, 1992, 

terminate, based on __ insolvency created by a loan under 
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[section 3}, the state fund's operations relating to the 

administration and payment of claims for injuries resulting 

from accidents that occur on or after July 1, 1990. 

( 3) If an assigned risk plan is established and 

administered pursuant to 39-71-431, the state fund is 

subject to the premium tax liability for insurers as 

provided in 33-2-705 based on earned premium and paid on 

revenue from the previous fiscal year. 

(4) The state fund is a state agency and is subject to 

laws that generally apply to state agencies, including but 

not limited to Title 2, chapters 2 through 4 and 6, and 

Title 5, chapter 13. The state fund is not exempt from a law 

that applies to state agencies unless that law specifically 

exempts the state fund by name and clearly states that it is 

exempt from that law." 

Section 9. Section 39-71-2315, KCA, is amended to read: 

"39-71-2315. Management of state fund -- powers and 

duties of the board. (1) The management and control of the 

state fund is vested solely in the board. 

(2) The board is vested with full power, authority, and 

jurisdiction over the state fund. The board may perform all 

acts necessary or convenient in the exercise of any power, 

authority, or jurisdiction over the state fund, either in 

the administration of the state fund or in connection with 

the insurance business to be carried on under the provisions 
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of this part, as fully and completely as the governing body 

of a private mutual insurance carrier, in order to fulfill 

the objectives and intent of this part. Bonds may not be 

issued by the board, the state fund, or the executive 

director." 

Section 10. Section 39-71-2316, MCA, is amended to 

read: 

RJ9-71-2316~ POYers of the state fund -- ru1emaking. 

For the purposes of carrying out its functions, the state 

fund may: 

(1) insure any employer for workers' compensation and 

occupational disease liability as the coverage is required 

by the laws of this state and, in connection with the 

coverage, provide employers' liability insurance. The state 

fund may charge a minimum yearly premium to cover its 

administrative costs for coverage of a small employer. 

(2) sue and be sued; 

(3) adopt, amend, and repeal rules relating to the 

conduct of its business; 

(4) enter into contracts relating to the administration 

of the state fund, including claims management, servicing, 

and payment; 

(5) collect and disburse money received; 

(6) adopt classifications and charge premiums for the 

classifications so that the state fund will be neither more 
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nor less than self-supporting. Classifications and premium 

rates may only be adopted and changed using a process, a 

procedure, formulas, and factors set forth in rules adopted 

under Title 2, chapter 4, parts 2 through 4. The state fund 

must belong to the national council on compensation 

insurance and shall use the classifications of employment 

adopted by the national council and corresponding rates as a 

basis for setting its own rates. 

(7) pay the amounts determined due under a policy of 

insuYance issued by the state fund; 

{8) hire personnel; 

{9) declare dividends if there is an excess of assets 

over liabilities. However, dividends may not be paid until 

~he--unf~nded--iiability-oE-the-state-fuftd-~s-eiimineted-and 

adequate actuarially determined reserves are determifted set 

aside. If those reserves have been set aside, money that can 

be declared as a dividend must be transferred to the account 

created by 39-71-2321 for claims for injuries resulting from 

accidents that occurred before July 1, 1990, and used for 

the purposes of that account. After all claims funded by 

that account have been paid, dividends may be declared and 

~id to insureds. 

(10) perform all functions and exercise all powers of a 

domestic mutual insurer that are necessary, appropriate, or 

convenient for the administration of the state fund.'' 
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Section 11. Section 39-71-2321, MCA, is amended to 

read: 

"39-71-2321. What to be deposited in state fund. l!l 

All premiums, penalties, recoveries by subrogation, interest 

earned upon money belonging to the state fund, and 

securities acquired by or through use of money must be 

deposited in the state fund. They must be separated into two 

accounts based upon whether they relate to claims for 

injuries resulting from accidents that occurred before July 

1, 1990, or claims for injuries resulting from accidents 

that occur on or after that date. 

(2) The loan and bond proceeds given to the state fund 

under [sections 4 and 5] must be deposited in the account 

for claims for injuries resulting from accidents that 

occurred before July 1, 1990." 

Section 12. Section 39-71-2323, MCA, is amended to 

read: 

"39-71-2323. Surplus in state fund payment of 

dividends. ~E Subject to the provisions of 39-71-2316(9), if 

at the end of any fiscal year there exists in the state fund 

account created by 39-71-2321 for claims for injuries 

resulting from accidents that occur on or after July 1, 

1990, an excess of assets over liabilities, including 

necessary re~erves and a reasonable surplus, stteh 

liBbi%~t~ee--~o-±~eittde-~eee~~ery-re~erve~ 1 -whieh and if the 
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excess may be d~v~ded refunded safely, then the state fund 

may declare a dividend~ in-the-manne~-as-the The rules of 

the state fund must prescribe the manner of payment to those 

employers who have paid premiums into the state fund in 

excess of liabilities chargeable to them in the fund for 

that year. In determining the amount or proportion of the 

balance to which the employer is entitled as dividends, the 

state fund shall give consideration .to the prior paid 

premiums and accident experience of each individual employer 

durin9 the dividend year.• 

Section 13. Section 39-71-2501, MCA, is amended to 

read: 

"39-71-2501. Definitions. As used in this part, the 

following definitions apply: 

(l) "Department• means the department of iebor--ene 

ineastry revenue provided for in i-15-l~&l 2-15-1301. 

(2) "Employer" has the meaning set forth in 39-71-117. 

{3) "Payroll" means the payroll of an employer for each 

of the calendar quarters ending March 31, June 30, September 

30, and December 31, for all employments covered under 

39-71-401. 

(4) "State fund" means the state compensation mutual 

insurance fund. 

(5) "Tax 11 means the workers' compensation payroll tax 

provided for in 39-71-2503. 
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(6) 11 Tax account" means the workers' compensation tax 

account created by 39-71-2504." 

Section 14. Section 39-71-2502, MCA, is amended to 

read: 

"39-71-2502. Findings and purpose. (1) Based on current 

liabilities and actuarial analysis, an unfunded liability 

presently exists in the state fund with regard to claims for 

injuries resulting from accidents that occurred before July 

1, 1990, and te--p~o;eeeed--eo it may increase. While 

legislative action is required to correct the causes of the 

unfunded liability, those actions will not provide 

sufficient funds to permit the state fund to pay its 

existing liabilities and obligations in a timely manner from 

premium and investment income available to the state fund. 

Therefore, it is necessary to provide a source of funding 

for the unfunded liability in addition to premium and 

investment income. 

(2) The police power of the state extends to all great 

public needs. The state, in the exercise of its police 

power, has determined that it is greatly and immediately 

necessary to the public welfare to make workers' 

compensation insurance available to all employers through 

the state fund as the insurer of last resort. In making this 

insurance available, the state fund has incurred the 

unfunded liability described in subsection (1). The burden 
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of this unfunded liability should not be borne solely by 

those employers who have insured with the state fund because 

the availability of insurance to all employers through the 

state fund has benefited all employers who have workers' 

compensation coverage. Therefore, all employers who have 

employments covered by the workers' compensation laws should 

share in the cost of the unfunded liability. 

{3} The purpose of this part is to provide a 

supplemental source of financing for the unfunded 

liability.•• 

Section 15. Section 39-71-2503, MCA, is amended to 

read: 

w39-71-2503. workers• compensation payroll tax 

penalty. (1) (a) There is imposed on each employer a 

workers' compensation payroll tax in an amount equal to 9~3% 

0.28\ of the employer•s payroll in the preceding calendar 

quarter for all employments covered under 39-71-401. This 

payroll tax must be used to reduce the unfunded liability in 

the state fund incurred for claims for injuries resulting 

from accidents that occurred before July 1, 1990. In each 

regular session of the legislature following [the effective 

date of this section], the legislature must, if necessary, 

change the tax rate to ensure that the tax plus projected 

deposits in the workers• compensation bond account created 

by 39-71-2504 from sources other than the tax will, during 
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the life of all then outstanding loans made and bonds issued 

under [sections 4 and 5), raise at least 110\ of the amount 

necessary to pay the annual service on all outstanding loans 

and bonds. The department must report past and projected 

future tax proceeds to the board of investments, which shall 

consider the report and make recommendations to the 

legislature with respect to the tax rate and the amount 

necessary for debt service. 

(b) The tax is due and payable following the end of 

each calendar quarter, commencing with the quarter ending 

September 30, 1987. 

(c) The tax must be paid to and collected by the 

department. The department shall prepare appropriate returns 

to be filed by each employer or insurer with the payment of 

the tax. 

(d) Each employer shall maintain the records the 

department requires concerning the employer's payroll. The 

records are subject to inspection by the department and its 

employees and agents during regular business hours. 

(e) Taxes not paid when due bear interest at the rate 

of 1% a month. The employer shall also pay a penalty equal 

to 10% of the amount of the delinquent tax. 

(2) All collections of the tax are appropriated to and 

must be deposited as received in the tax account. The tax is 

in addition to any other tax or fee assessed against 
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employers subject to the tax. 

(3) Sections 15-35-112 through 15-35-114, 15-35-121, 

and 15-35-122 regarding deficiency assessments, credits for 

overpayment, statute of limitations, penalties, and 

department rulemaking authority apply to the tax, 

employers, and to the department." 

to 

Section 16. Section 39-71-2504, MCA, is amended to 

read: 

"39-71-2504. WOrkers' compensation tax account. (1) 

There is a workers' compensation tax account in the state 

special revenue fund. The workers' compensation tax account 

consists of a tax account and a workers' compensation bond 

account. 

(2) All collections of the tax, interest and penalties 

on the tax, and revenue appropriated to the workers' 

compensation tax account under section 11, Chapter 9, 

Special Laws of June 1989, must be deposited in the workers' 

compensation tax account. All such money deposited in the 

workers' compensation tax account must be credited to the 

workers' compensation bond account to the extent necessary 

to pay the principal of and redemption premium and interest 

due on workers• compensation bonds issued under [sections 4 

and 5] and to establish and maintain a reserve for the bonds 

equal to the maximum annual principal of and interest on the 

bonds in any future year. The balance in the workers' 
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compensation tax account must be credited to the tax account 

within the workers' compensation tax account and ar@ is 

statutorily appropriated, as provided in 17-7-502, to the 

d~per~m~ne state fund to be used to reduce the unfunded 

liability in the state fund incurred for claims far injuries 

resulting from accidents that occurred before July 1, 1990. 

Loans given to the state fund under {sections 4 and 5] may 

not be repaid out of t~~ ~orkers_·--~~~ensation bond 

account." 

Section 17. Section 10, Chapter 664, Laws of 1987, is 

amended to read: 

"Section 10. Effective date -- termination. This act is 

effective on passage and approval and terminates June 30, 

H!H 2020." 

NEW SECTION. Section 18. Saving clause. [This act) 

does not affect rights and duties that matured, penalties 

that were incurred, or proceedings that were begun before 

[the effective date of this act). 

NEW SECTION. Section 19. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 20. COdification instruction. 

-20-
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1 [Sections 1, 2, and 4 through 6) are intended to be codified 

2 as an integral part of Title 39, chapter 71, part 23, and 

3 the provisions of Title 39, chapter 71, part 23, apply to 

4 [sections 1, 2, and 4 through 6]. 

5 NEW SECTION. Section 21. Requirements for approval of 

6 state debt. Because (this act] authorizes the creation of a 

7 state debt, a vote of two-thirds of the members of each 

8 house is required for enactment of [this act]. If [this act] 

9 is not approved by the required vote, (this act] is void. 

10 NEW SECTION. Section 22. Effective dates 

11 applicability. (1) [Sections 1 through 14 and 16 through 23] 

12 are effective July 1, 1990. 

13 (2) [Section 15] is effective October 1, 1990, and 

14 applies to wages payable on or after July 1, 1990. 

15 NEW SECTION. Section 23. Termination. [Sections 1 

16 through 5, 11, and 13 through 161 terminate June 30, 2020. 

17 -End-

-21-



STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0002, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act separating the liability of the state worker's compensation insurance program and fund on the basis of whether the 
liability arises from claims for injuries resulting from accidents that occurred before July 1, 1990, or accidents that 
occur on or after that date; establishing separate funding and accounts for claims represented by the unfunded liability and 
claims represented by new business; authorizing the board of investments to make loans and to issue bonds payable by the 
employer payroll tax to pay off the unfunded liability; creating a state debt and providing for a two-thirds vote thereon by 
the legislature; providing for increased legislative oversight of the state fund; clarifying the state fund's duties; 
providing that the state fund may not issue bonds; ensuring compliance with the mandate that the state fund set premiums for 
new business at a level sufficient to ensure solvency; extending the workers' compensation payroll tax to June 30, 2020. 

ASSUMPTIONS: 
1. State Fund: 

a. 

b. 

c. 

d. 

State Fund must change its computerized billing and claims management system to accommodate the provisions of the 
proposed law and the separation of old versus new claims. 
Under present law, the State Fund will raise rates by 24.34% effective July 1, 1990 to retire the unfunded liability 
by June 30, 1997. 
Under the proposed law and per the direction of the actuary, the State Fund will raise rates by 7% effective July 1, 
1990. The State Fund predicts approximately a 5% premium rate increase to develop sufficient claims reserves for 
the new claims plus an additional l%-2% premium rate increase to amortize the initial loan authorized i~ section 3 
of the proposed law. 
State Fund will incur additional cost associated with rulemaking in order to comply with section 8(4) and section 
10(6) of the proposed law. 

2. Department of Revenue: 
a. Total wages and salaries subject to the employer's payroll tax are estimated as follows: $4,427,666,667 (FY90), 

b. 

c. 
d. 

$4,597,038,200 (FY91), and $4,772,888,702 (FY92). 
The employer payroll tax rate will be 0.3% for taxes collected through September 30, 1990 and 0.28% beginning 
October 1, 1990. 
Employers will file one report for both withholding and workers compensation payroll tax. 
Approximately 13,000 new filers will be added to the register of employers for withholding taxes. 

3. Board of Investments: 
a. 
b. 

Projected growth of the payroll subject to the employer payroll tax is 
Beginning cash balance for the separate fund representing the unfunded 
Principle amount of the initial bond levy will be $150 million. 
he rat~ interest for the proposed bond levy will be 7.5% per annum. 

(,.V, I 1.,/fl<u(/ )<??.!,.'!'" ·~ DATE "f.JI I 70 

year. 
will be $65 million. 

11 If t.-- 1 VA.(j./~ D~21 !fo 
BILL GLASER, PRIMARY SPONSOR ) . 

Fiscal Note for HB0002, as introduced 
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Fiscal Note Request, HB0002 as introduced 
Form BD-15 
Page 2 

FISCAL IMPACT; 

COMBINED AGENCIES 

EFfE~I QH REVENUES 
General Fund 
State Fund 
Payroll Tax 
Sale of Bonds 
Total Revenues 

EFFECT ON EXPENDITURES 
Personal Services 
Operating Expenses 
Debt Service (1) 
Capital Outlay 
Total Expenditures 

NET EFFECT 
Contribution to Unfunded 
Liability & New Claims: 

FUND INFORMATION: 
General Fund; 
State Special Revenues: 
- - W. C . Bonds 
Federal Revenues: 
Proprietary Funds: 
Total Funds: 

Notes: 

$ 

FY91 
Current 

Law 

0 
124,643,777 (2) 

13,782,430 
0 

$138,426,207 

$5,419,936 
3,319,761 

0 
122,784 

$8,865,481 

$129,421,746 

$12,347 (2) 
13,782,430 

0 
126,633 (2) 

124,504,197 
$138,426,207 

$ 

FY91 
Proposed 

Law 

473,204 (3) 
107,284,708 (4) 

12,871,707 (5) 
150,000,000 

$270,629,619 

$5,749,364 (6) 
3,447,053 
1 • 000 • 000 (7) 

174 474 
$10,370,891 

$260,258,728 

$485,551 
12,398,503 

150,000,000 
126,633 

110 006 748 
$270,629,619 

Difference 

$ 473,204 
( 17,359,069) 

( 910, 723) 
150,000,000 

$132,203,412 

$329,428 
127.292 

1,000,000 
48 690 

$1,505,410 

$130,698,002 

$473,204 
( 910,723) 
150,000,000 

126,633 
~ 17,359 069) 
$132,203,412 

1. Represents the debt service for the proposed revenue bonds. Includes Board of Investment fees for administering 
the proposed bonds. 

2. Currently proprietary rates include general fund and federal revenues which will be transferred to the Dept. of Labor & 
Industry during the FY91 turnaround process. 

3. The proposed law does not provide for the payment of collection cost with payroll tax proceeds. Unless the proposed 
law is amended, the collection cost associated with the payroll tax· would be paid through general funds. 

4. Assumes a FY9l State Fund premium rate increase of 7%. 
5. Assumes a decrease in payroll tax from 0.3% (FY90) to 0.28% (FY91) 
6. Includes State Fund, Dept. of Revenue and additional audit fees. 
7. Represents the interest payment on the initial loan authorized in section 3 of the proposed law. 

Jilt_, 



Fiscal Note Request, HB0002. as introduced 
Form BD-15 
Page 3 

LONG-EFFECTS OF LEGISLATION: 

1. Dept. of Revenue projects initial mobilization and implementation cost of $144,970 during FY91. In FY92 the collection of 
the employer payroll tax by the Dept. of Revenue should be fully implemented at an annual cost of approximately $328,234 
per fiscal year. 

2. The State Fund will not be required to include the unfunded liability in the computation of premium rates. Consequently 
State Fund premium rates should be substantially less than projected under current law. 

3. The proposed revenue bonds create a thirty (30) year debt obligation for the State of Montana. 

4. Employers will continue to pay the payroll tax for approximately thirty (30) years. 

5. Attached is a projected cash flow schedule for the proposed revenue bonds. 

EFFECT ON CO~NTY OR OTHER LOCAL REVENVES OR EXPENDITURES: 

Local governments will continue to pay the payroll tax as required by the proposed law at the lesser rate of 0.28%. 

TECHNICAL NOTES: 

1. Section 2 state, " ..... premiums paid to the state fund based upon wages payable before July 1, 1990 ..... " Workers' 
compensation premiums are based on wages paid, not payable. This same language is found in section 22(2). 

2. Section 4 does not allow for administrative costs associated with the collection of the payroll tax to be paid from the 
payroll tax proceeds. Unless section 4 is revised to include administrative costs, the Dept. of Revenue would have to 
fund this effort from another source. 

3. Section 6 requires the Legislative Auditor to allocate the audit and evaluation costs between the different claim periods. 
Currently, the Office of Legislative Auditor allocates the hourly audit cost to the agency. The agency, in turn, 
allocates audit cost among its component programs, funds and accounts. The proposed law represents a change to the 
auditor's current procedures for charging audit cost. 

H8J. 
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HOUSE BILL NO. 2 

APPFOVED BY COMMITTEE 
ON LABOR & EMPLOYMENT 
RELATIONS AS AI£NDED 

INTRODUCED BY GLASER, HARPER 

A BILL FOR AN ACT ENTITLED: "AN ACT SEPARATING THE 

LIABILITY OF THE STATE WORKERS' COMPENSATION INSURANCE 

PROGRAM AND FUND ON THE BASIS OF WHETHER THE LIABILITY 

ARISES FROM CLAIMS FOR INJURIES RESULTING FROM ACCIDENTS 

THAT OCCURRED BEFORE JULY 1, 1990, OR ACCIDENTS THAT OCCUR 

ON OR AFTER THAT DATE; ESTABLISHING SEPARATE FUNDING AND 

ACCOUNTS FOR CLAIMS REPRESENTED BY THE UNFUNDED LIABILITY 

AND CLAIMS REPRESENTED BY NEW BUSINESS; AUTHORIZING THE 

BOARD OF INVESTMENTS TO MAKE LOANS AND TO ISSUE BONDS 

PAYABLE BY THE EMPLOYER'S PAYROLL TAX TO PAY OFF THE 

UNFUNDED LIABILITY; CREATING A STATE DEBT AND PROVIDING FOR 

A TWO-THIRDS VOTE THEREON BY THE LEGISLATURE; PROVIDING FOR 

INCREASED LEGISLATIVE OVERSIGHT OF THE STATE FUND; PROVIDING 

THAT THE COMMISSIONER OF INSURANCE SHALL OVERSEE THE STATE 

FUND AND EXAMINE IT BIENNIALLY; CLARIFYING THE STATE FUND'S 

DUTIES; PROVIDING THAT THE STATE FUND MAY NOT ISSUE BONOS; 

ENSURING COMPLIANCE WITH THE MANDATE THAT THE STATE FUND SET 

PREMIUMS FOR NEW BUSINESS AT A LEVEL SUFFICIENT TO ENSURE 

SOLVENCY; EXTENDING THE WORKERS' COMPENSATION PAYROLL TAX TO 

JUNE 30, 2020; PROVIDING A SPECIAL METHOD OF OFFERING 

LUMP-SUM SETTLEMENTS FOR CLAIMS ARISING PRIOR TO JULY 1, 

1990; REQUIRING THE STATE FUND TO REQUEST PROPOSALS FOR THE 

~ ................. COUnCil 
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SETTLEMENT OF CLAIMS ARISING PRIOR TO JULY 1, 1990, BY 

PRIVATE CLAIMS ADJUSTERS; AMENDING SECTIONS 39-71-116' 

39-71-2311' 39-71-2314 THROUGH 39-71-2316, 39-71-2321, 

39-71-2323, AND 39-71-2501 THROUGH 39-71-2504, MCA; AMENDING 

SECTION 10, CHAPTER 664, LAWS OF 1987; AND PROVIDING 

EFFECTIVE DATES, AN APPLICABILITY DATE, AND A TERMINATION 

DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Purpose of separation of state 

fund liability as of July 1, 1990, and of separate funding 

of claims before and on or after that date. (1) An unfunded 

liability exists in the state fund. It has existed since at 

least the mid-1980s and has grown each year. There have been 

numerous attempts to solve the problem by legislation and 

other methods. These attempts have alleviated the problem 

somewhat, but the problem has not been solved. 

(2) The legislature has determined that it is necessary 

to the public welfare to make workers' compensation 

insurance available to all employers through the state fund 

as the insurer of last resort. In making this insurance 

available, the state fund has incurred the unfunded 

liability. The legislature has determined that the most 

cost-effective7 --most AND efficient7--a~d--s~rest way to 

provide a source of funding for and to ensure payment of the 

-2- HB 2 
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unfunded liability and the best way to administer the 

unfunded liability is to: 

(a) separate the liability of the state fund on the 

basis of whether a claim is for an injury resulting from an 

accident that occurred before July 1, 1990, or an accident 

that occurs on or after that date; 

{b) provide that the board of investments may make 

loans or issue bonds to pay off the unfunded liability 

whenever the state fund has an inadequate existing or 

projected cash flow to administer and pay the claims for 

injuries resulting from accidents that occurred before July 

1, 1990; and 

(c) extend the payroll tax imposed by 39-71-2503 to the 

year 2020 and dedicate the tax money first to the repayment 

of loans and bonds and then to the direct payment of the 

costs of administering and paying claims for injuries from 

accidents that occurred before July 1, 1990. 

(3} The legislature further determines that in order to 

prevent the creation of a new unfunded liability with 

respect to claims for injuries for accidents that occur on 

or after July 1, 1990, certain duties of the state fund 

should be clarified and legislative oversight of the state 

fund should be increased. 

NEW SECTION. Section 2. Separate payment structure and 

sources for claims for injuries resulting from accidents 
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that occurred before July 1, 1990, and on or after July 1, 

1990. (1) Except as provided in [section 3], premiums paid 

to the state fund based upon wages payable before July 1, 

1990, may be used only to administer and pay claims for 

injuries resulting from accidents that occurred before July 

1, 1990. Premi~ms EXCEPT AS PROVIDED IN 39-71-2316(9), 

PREMIUMS paid to the state fund based upon wages payable on 

or after July 1, 1990, may be used only to administer and 

pay claims for injuries resulting from accidents that occur 

on or after July 1, 1990. 

(2) The state fund shall: 

(a) determine the cost of administering and paying 

claims for injuries resulting from accidents that occurred 

before July 1, 1990, and separately determine the cost of 

administering and paying claims for injuries resulting from 

accidents that occur on or after July 1, 1990; 

(b) keep adequate and separate accounts of the costs 

determined under subsection (2)(a); and 

(c) fund administrative expenses and benefit payments 

for claims for injuries resulting from accidents that 

occurred before July 1, 1990, and claims for injuries 

resulting from accidents that occur on or after July 1, 

1990, separately from the sources provided by law. 

NEW SECTION. Section 3. Loan for initial operating 

expenses for clair s for injuries resulting from accidents 

-4- HB 2 
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that occur on or after July 1, 1990. During the fiscal year 

beginning July 1, 1990, the state fund may borrow up to $12 

million from money deposited under 39-71-2321 in the state 

fund before July 1, 1990, to administer and pay claims for 

injuries resulting from accidents that occur on or after 

July 1, 1990. Before July 1, 1991, eaeh THE TOTAL amount 

borrowed during that fiscal year must be repaid in full, 

with interest at the rate the money would have earned in the 

pooled ~vestment fund required by 17-6-203. Repayment must 

be made from premiums based upon wages payable on or after 

July 1, 1990. Payments must be deposited in the account 

required by 39-71-2321 for claims for injuries resulting 

from accidents that occurred before July 1, 1990. 

NEW SECTION. Section 4. Use of payroll tai proceeds 

loans -- bonds. (1) Taxes collected under 39-71-2503 may be 

used only to administer and pay claims for injuries 

resulting from accidents that occurred before July 1, 1990, 

including the cost of repaying loan and bond proceeds given 

under [section 5] and this section. If the state fund 

determines that, for the next 1 or more years following the 

date of the determination, the tax revenue, together with 

funds in the account required by 39-71-2321 for claims for 

injuries resulting from accidents that occurred before July 

1, 1990, will be insufficient to administer and pay those 

claims, the state fund may, through its board of directors, 
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request the budget director to certify to the board of 

investments that additional funding is necessary. If the 

budget director agrees with the state fund's board of 

directors that additional funding is necessary, the budget 

director shall certify to the board of investments the 

amount that the budget director determines is 

administer and pay claims for injuries 

accidents that occurred before July 1, 

necessary to 

resulting from 

1990. Except as 

provided in subsection (2), the board of investments shall, 

at times and in amounts it considers necessary or advisable, 

finance the amount certified by the budget director by 

giving the state fund the proceeds of a loan or bond issue 

to administer and pay claims for injuries resulting from 

accidents that occurred before July 1, 1990. The board of 

investments shall choose the method of financing that is 

most cost-effective for the state fund. A loan must bear 

interest at the rate the money would earn in the pooled 

investment fund required by 17-6-203. Bonds for the state 

fund must be workers• compensation bonds issued under 

[section 5]. 

(2) The total amount of loan proceeds given to the 

state fund plus workers• compensation bonds issued under 

[section 5] may not exceed $220 million. All loan and bond 

proceeds given to the state fund must be repaid to the board 

of investments before July 1, 2020. 

-6- HB 2 
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NEW SECTION. Section 5. Workers' compensation bonds -

loans -- form -- principal and interest. (l) Subject to the 

$220 million limit contained in [section 4(2)], after July 

1, 1990, the board of investments may nat give the state 

fund loan proceeds or issue workers' compensation bonds 

unless the aggregate amount of outstanding and proposed 

loans and bonds can be serviced with no more than 90% of the 

amount of tax revenue that the department of revenue 

estimates will be raised by the tax imposed under 39-71-2503 

during the remainder of the then current fiscal year and 

during each succeeding fiscal year through the end of the 

fiscal year in which the last then outstanding or proposed 

loan or bond will be repaid or retired. 

(2) Bonds are limited obligations payable solely from 

and secured by the money deposited in the workers' 

compensation bond account created by 39-71-2504. Each series 

of bonds may be issued by the board of investments at public 

or private sale, in such denominations and form, whether 

payable to bearer or registered as to principal or both 

principal and interest, with such provisions for the 

conversion or exchange, bearing interest at such rate or 

rates or the method of determining such rate or rates, 

maturing at such times, not later than June 30, 2020, 

subject to redemption at such earlier times and prices and 

upon such notice, and payable at the office of a fiscal 

-7- HB 2 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BB 0002/02 

agency of the state, as the board of investments shall 

determine. Any action taken by the board of investments 

under [section 4] and this section must be approved by at 

least a majority vote of its members. 

(3) In all other respects the board of investments is 

autho~ized to prescribe the form and terms of the bonds and 

shall do whatever is lawful and necessary fo~ their issuance 

and payment. 

(4) Bonds and any interest coupons appurtenant thereto 

must be signed by the members of the board of investments, 

and the bonds must be issued under the great seal of the 

state of ~ontana. The bonds and coupons may be executed with 

facsimile signatures and seal in the manner and subject to 

the limitations prescribed by law. The state treasurer shall 

keep a record of all such bonds issued and sold. 

(5) All loan and bond proceeds given to the state fund 

must be deposited to the credit of the account required by 

39-71-2321 for claims for injuries resulting from accidents 

that occurred before July 1, 1990, and may be used only far 

the admi11istration and payment of those claims and for the 

costs of giving the loan proceeds and issuing the bonds. 

NEW SECTION. Section 6. Legislative audit of state 

fund. The legislative auditor shall biennially conduct or 

have conducted a financial and compliance audit of the state 

fund, including its operations relating to claims for 

-8- HB 2 
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injuries resulting from accidents that occurred before July 

1, 1990. The audit must include evaluations of the claims 

reservation process, the amounts reserved, and the current 

report of the state fund's actuary. The evaluations may be 

conducted by persons appointed under 5-13-305. IN ADDITION, 

THE COMMISSIONER OF INSURANCE SHALL BIENNIALLY CONDUCT OR 

HAVE CONDUCTED A FINANCIAL EXAMINATION OF THE STATE FUND 

PURSUANT TO 33-1-401. Audit and evaluation costs are an 

expense of and must be paid by the state fund and must be 

allocated between those claims for injuries resulting from 

accidents that occurred before July 1, 1990, and those 

claims for injuries resulting from accidents that occur on 

or after that date. 

SECTION 7. SECTION 39-71-116, MCA, IS AMENDED TO READ: 

"39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

( l) "Administer and pay'' includes all actions by the 

state fund under the Workers~ Compensation Act and the 

Occupational Disease Act of Montana necessary to the 

investigation, review, the settlement of claims, payment of 

benefits, setting reserves, furnishing services and 

facilities, and utilization of actuarial, audit, accounting, 

vocational rehabilitation 1 and legal services. 

tltill "Average weekly wage" means the mean weekly 
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earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the department 

prior to July l of each year. 

ti!till ""Beneficiary" means: 

{a) a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury; 

(b) an unmarried child under the age of 18 years; 

(c) an unmarried child under the age of 22 years who is 

a full-time student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections ti!ttat ~ through ti!ttdt ~ of this 

section, exists); and 

(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury (however, such a brother or sister is a beneficiary 

only until the age of 18 years and only when no beneficiary, 

as defined in subsections t<ttat llll~ through t<ttet 
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1111!1 of this section, exists). 

t3ti!l 11 Casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

t+t~ 11 Child" includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

t5till. "Days" means calendar days, unless otherwise 

specified. 

f6t..lll "Department" means the department of labor and 

industry. 

t7t_i_!U_ "Fiscal year'' means the period of time between 

July 1 and the succeeding June 30. 

t8t12_L "Insurer" means an employer bound by 

compensation plan No. 1, an insurance company transacting 

business under compensation plan No. 2, the state fund under 

compensation plan No. 3, or the uninsured employers' fund 

provided for in part 5 of this chapter. 

t9t.i..!.Ql "Invalid" 

mentally incapacitated. 

means one who is physically or 

t3::6t1...1:.11 "Maximum healing" means the status reached when 

a worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

fl-i-tilll 11 0rder" means any decision, rule, direction, 

requir~ment, or standard of the department or any other 

dete:mination arrived at or decision made by the department. 
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flit1.lll "Payroll", ~'annual payroll 11
, or 11 annual payroll 

for the preceding year" means the average annual payroll of 

the employer for the preceding calendar year or, if the 

employer shall not have operated a sufficient or any length 

of time during such calendar year, 12 times the average 

monthly payroll for the current year. However, an estimate 

may be made by the department for any employer starting in 

business if no average payrolls are available. This estimate 

is to be adjusted by additional payment by the employer or 

refund by the department, as the case may actually be, on 

December 31 of such current year. An employer's payroll must 

be computed by calculating all wages, as defined in 

39-71-123, that are paid by an employer. 

t±3t.l_!il "Permanent partial disability" means a 

condition, after a worker has reached maximum healing, in 

which a worker: 

(a) has a medically determined physical restriction as 

a result of an injury as defined in 39-71-119; and 

(b) is able to return to work in the worker's job pool 

pursuant to one of the options set forth in 39-71-1012 but 

suffers impairment or partial wage loss, or both. 

fi:4t1...!.2l_ 11 Permanent total disability" means a condition 

resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker is unable 

to return to work in the worker's job pool after exhausting 
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all options set forth in 39-71-1012. 

t±St1.!..§1. The term "physician" includes "surgeon 11 and in 

either case means one authorized by law to practice his 

profession in this state. 

t-l6t1!11. The "plant of the employer" includes the place 

of business of a third person while the employer has access 

to or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

t±=ftl!!l "Public corporation" means the state or any 

county, municipal corporation, school district, city, city 

under commission form of government or special charter, 

town, or village. 

tl:St~ "Reasonably safe place to work" means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

tl9t1l.Ql 11 Reasonably safe tools and appliances" are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

ti!OtJl.ll "Temporary total disability" means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

tHtilll_ "Year", unless otherwise specified, means 
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calendar year.'' 

Section 8. 

"39-71-2311. 

Section 39-71-2311, MCA, is amended to read: 

Intent and purpose of plan. It is the 

intent and purpose of the state fund to allow employers the 

option to insure their liability for workers' compensation 

and occupational disease coverage with a nonprofit, 

independent public corporation. The state fund is required 

to insure any employer in this state requesting coverage, 

and it may not refuse coverage for an employer unless an 

assigned risk plan i~ established under 39-71-431 a"d is in 

effect. The state fund must be neither more nor less than 

self-supporting. Premium rates must be set at least annually 

at a level sufficient to !tlftd ensure the adequate funding of 

the insurance program, including the costs of 

administration, benefits, and adequate reserves, during and 

at the end of the period for which the rates will be in 

effect. ln determining premium rates, the state fund shall 

make ev_ery effort to adequately predict future costs. When 

the costs of a factor influencing rates are unclear and 

difficult to predict, the state fund shall use a prediction 

calculated to be ~9re than likely to cover those costs 

rat~er than l~ss than likely to cover those costs. 

Unnecessary sur_Q_~_t_l_ses that are created by the imposition of 

premiums found to have been set higher than necessary 

because of a high ~stintate of the cost of a factor or 
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factors may be refunded by the declaration of a dividend as 

provided in this part. For the purpose of keeping the state 

fund solvent, it must implement variable pricing levels 

within individual rate classifications to reward an employer 

with a good safety record and penalize an employer with a 

poor safety record.'' 

Section 9. Section 39-71-2314, MCA, is amended to read: 

•39-71-2314. State fund a mutual insurance carrier. (1) 

The s~te fund is a domestic mutual insurer controlled by 

the laws relating to the regulation of domestic mutual 

insurers in this state. However, the reserYe-reqtl±rement~ 

~et-£erth-in-Title-33r-ehapter-~r-part-5r-and-the formation, 

incorporation, bylaws, and bonding requirements set forth in 

Title 33, chapter 3, do not apply to the state fund. The 

state fund is not a member insurer for the purposes of the 

insurance guaranty association established pursuant to Title 

33, chapter 10, part 1. 

(2) ON OR BEFORE SEPTEMBER 1 OF EACH YEAR, THE STATE 

FUND SHALL FILE WITH THE COMMISSIONER OF INSURANCE A 

COMPLETE STATEMENT OF ITS FINANCIAL CONDITION, TRANSACTIONS, 

AND AFFAIRS AS OF THE PRECEDING JUNE 30. THE STATEMENT MUST 

~THE GENERAL FORM AND CONTEXT REQUIRED BY 33-2-701. THE 

EXECUTIVE DIRECTOR SHALL VERIFY THE STATEMENT UNDER OATil. 

THE COMMISSIONER OF INSURANCE MAY, IN HIS DISCRETION, WAIVE 

ANY SUCH VERIFICATION UNDER OATH. 
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(3) THE COMMISSIONER OF INSURANCE MAY REFUSE TO ACCEPT 

THE FEE FOR CONTINUANCE OF THE STATE FUND'S CERTIFICATE OF 

AUTHORITY, AS PROVIDED IN 33-2-117, OR MAY IN HIS DISCRETION 

SUSPEND OR REVOKE THE CERTIFICATE OF AUTHORITY OF THE STATE 

FUND IF IT FAILS TO FILE ITS ANNUAL STATEMENT WHEN DUE. 

(4) IF THE COMMISSIONER OF INSURANCE FINDS THAT THE 

EXECUTIVE DIRECTOR, A DIRECTOR, OR AN EMPLOYEE OF THE STATE 

FUND SUBSCRIBED TO, MADE, OR CONCURRED IN MAKING OR 

PUBLISHING ANY ANNUAL STATEMENT OR ANY OTHER STATEMENT 

REQUIRED BY LAW KNOWING THE SAME TO CONTAIN ANY MATERIAL 

STATEMENT THAT WAS FALSE, THE COMMISSIONER OF INSURANCE 

SHALL IMPOSE A CIVIL PENALTY OF NOT MORE THAN $1,000. 

_____ (_5) AT THE TIME OF FILING, THE STATE FUND SHALL PAY THE 

FILING FEE FOR THE ANNUAL STATEMENT TO THE COMMISSIONER OF 

INSURANCE AS PRESCRIBED IN 33-2-708. 

(6) THE COMMISSIONER OF INSURANCE MAY IMPOSE A CIVIL 

PENALTY NOT TO EXCEED $100 A DAY FOR EACH DAY AFTER 

SEPTEMBER 1 THAT THE STATE FUND FAILS TO FILE THE ANNUAL 

STATEMENT REQUIRED BY SUBSECTION (2). THE CIVIL PENALTY MAY 

NOT EXCEED A MAXIMUI', OF $1,000. 

titill The commissioner of insurance may not terminate 

the operations of the state fund based on insolvency due to 

the unfunded liability that ie-reeog~ized-to--~xis~--on--the 

d~~e--of--pa~~ftge-ur-thi~-pftrt existed-on ARISES FROM CLAIMS 

FOR INJURIES RESULTING FROM ACCIDEN'J'S THAT OCCURRED BEFORE 
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July 1, 1990. The commissioner of insurance may not, before 

July 1, 1992, terminate, based an insolvency created by a 

loan under (section 3], the state fund's operations relating 

to the administration and payment of claims for injuries 

resulting from accidents that occur on or after July l, 

1990. 

t3tl!l If an assigned risk plan is established and 

administered pursuant to 39-71-431, the state fund is 

subject to the premium tax liability for insurers as 

provided in 33-2-705 based on earned premium and paid on 

revenue from the previous fiscal year. 

t4t(9) The state fund is a state agency and is subject 

to laws that generally apply to state agencies, including 

but not limited to Title 2, chapters 2 through 4 and 6, and 

Title 5, chapter 13. The state fund is not exempt from a law 

that applies to state agencies unless that law specifically 

exempts the state fund by name and clearly states that it is 

exempt from that law." 

Section 10. Section 39-71-2315, MCA, is amended to 

read: 

"39-71-2315. Management of state fund -- po-.,ers and 

duties of the board. (1) The management and control of the 

state fund is vested solely in the board. 

(2) The board is vested with full power, authority, and 

jurisdiction over the state fund. The board may perform all 
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acts necessary or convenient in the exercise of any power, 

authority, or jurisdiction over the state fund, either in 

the administration of the state fund or in connection with 

the insurance business to be carried on under the provisions 

of this part, as fully and completely as the governing body 

of a private mutual insurance carrier, in order to fulfill 

the objectives and intent of this part. Bonds may not be 

issued by the board, the state fund, or the executive 

director." 

Section 11. Section 39-71-2316, MCA, 

read: 

is amended to 

"39-71-2316. Powers of the state fund -- rulemaking. 

For the purposes of carrying out its functions, the state 

fund may: 

(1) insure any employer for workers' compensation and 

occupational disease liability as the coverage is required 

by the laws of this state and, in connection with the 

coverage, provide employers' liability insurance. The state 

fund may charge a minimum yearly premium to cover its 

administrative costs for coverage of a small employer. 

{2) sue and be sued; 

(3) adopt, amend, and repeal rules relating to the 

conduct of its business; 

(4) enter into contracts relating to the administration 

of the state fund, includin~ claims management, servicing, 
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and payment; 

(5) collect and disburse money received; 

(6) adopt classifications and charge premiums for the 

classifications so that the state fund will be neither more 

nor less than self-supporting. Classifications and premium 

rates may only be adopted and changed using a process, a 

procedure, formulas, and factors set forth in rules adopted 

under Title 2, chapter 4, parts 2 through 4. The state fund 

must belong to the national council on compensation 

insurance and shall use the classifications of employment 

adopted by the national council and corresponding rates as a 

basis for setting its own rates. 

(7) pay the amounts determined due under a policy of 

insurance issued by the state fund; 

(B) hire personnel; 

(9) declare dividends if there is an excess of assets 

over liabilities. However, dividends may not be paid until 

~he--ttn~tt~ded--~~ab±%±ty-of-th~-stat~-£tl~d-±s-ei±m±nated-a"d 

adequate actuarially determined reserves are determined set 

aside. If those reserves have been set aside, money that can 

be declared as a dividend must be transferred to the account 

created by 39-71-2321 for claims for injuries resulting from 

accidents that occurred before July 1, 1990, and used ~or 

the purposes of that ac~ount. After all claims funded by 

th~!:_-~<?~un~~--!1~ve be~n paid, dividends may be declared and 
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paid to insureds. 

(10) perform all functions and exercise all powers of a 

domestic mutual insurer that are necessary, appropriate, or 

convenient for the administration of the state fund." 

Section 12. Section 39-71-2321, MCA, is amended to 

read: 

"39-71-2321. Nhat to be deposited in state fund. l!l 

All premiums, penalties, recoveries by subrogation, interest 

earned upon money belonging to the state fund, and 

securities acquired by or through use of money must be 

deposited in the state fund. They must be separated into two 

accou1ts based upon whether they relate to claims for 

injuries resulting from accidents that occurred before July 

1, 1990, or claims for injuries resulting from accidents 

that occur on or after that date. 

(2) The loan and bond proceeds given to the state fund 

und~_~ectio_~ 

for claims for 

4 and 5} must be dep~_si ted in the account 

injuries resulting from accidents that 

occurred before Ju~.Y 1, 1990." 

Section 13. Section 39-71-2323, MCA, 

read: 

"39-71-2323. Surplus in state fund 

is amended to 

payment of 

dividends. I£ Subject to the provisions of 39-71-2316(9), if 

at the end of any fiscal year there exists in the state fund 

account created by 39-71-232~ for claims for injuries 
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resulting from accidents that occur on or after July 1, 

1990, an 

necessary 

excess of 

reserves 

assets 

and a 

over liabilities, including 

reasonable surplus, st~eh 

li8bil±t±e~--to-ine~t2de-ft@eees8ry-re~erY~~,-wnieh and if the 

excess may be d±vided refunded safely, then the state fund 

may declare a dividend~ ±ft-th~-manne~-as-the The rules of 

the state fund ~ prescribe the manner of payment to those 

employers who have paid premiums into the state fund in 

excess of liabilities chargeable to them in the fund for 

that year. In determining the amount or proportion of the 

balance to which the employer is entitled as dividends, the 

state fund shall give consideration to the prior paid 

premiums and accident experience of each individual employer 

during the dividend year.'' 

Section 14. Section 39-71-2501, MCA, is amended to 

read: 

"39--/l-2501. Definitions. As used in this part, the 

following definitions apply: 

(1) "Department" means the department of labor--and 

%ndtt•try revenue provided for in %-l5-l~6l 2-15-1301. 

(2) 11 Employer" has the meaning set forth in 39-71-117. 

(3) "Payroll" means the payroll of an employer for each 

of the calendar quarters ending March 31, June 30, September 

30, and December 31, for all employments covered under 

39-71-401. 
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(4) "State fund 11 means the state compensation mutual 

insurance fund. 

(5) "Tax" means the workers' compensation payroll tax 

provided for in 39-71-2503. 

(6) "Tax account" means the workers' compensation tax 

account created by 39-71-2504.'' 

Section 15. Section 39-71-2502, MCA, is amended to 

read: 

"39-71-2502. Findings and purpose. (1) Based on current 

liabilities and actuarial analysis, an unfunded liability 

presently exists in the state fund with regard to claims for 

injuries resulting from accidents that occurred before July 

1, 1990, and ±s--~~e;ee~ed--~e it may increase* While 

legislative action is required to correct the causes of the 

unfunded liability, those actions will not pl:"ovide 

sufficient funds to permit the state fund to pay its 

existing liabilities and obligations in a timely manner from 

premium and investment income available to the state fund. 

Therefore, it is necessary to provide a source of funding 

for the unfunded liability in addition to premium and 

investment income. 

(2) The police power of the state extends to all great 

public needs. The state, in the exercise of its police 

power, has determined that it is greatly and immediately 

necessary to the public welfare to make workers' 
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compensation insurance available to all employe[s through 

the state fund as the insurer of last resort. In making this 

insurance available, the state fund has incurred the 

unfunded liability described in subsection (1). The burden 

of this unfunded liability should not be borne solely by 

those employers who have insured with the state fund because 

the availability of insurance to all employers through the 

state fund has benefited all employers who have workers' 

compensation coverage. Therefore, all employers who have 

employments covered by the workers' compensation laws should 

share in the cost of the unfunded liability. 

{3) The purpose of this part is 

supplemental 

liability." 

source of financing for 

Section 16. Section 39-71-2503, MCA, 

read: 

to provide a 

the unfunded 

is amended to 

•]9-71-2503. Workers' compcnsdtion payroll tax 

penalty. (1) {a) There is imposed on each employer a 

workers' compensation payroll tax in an amount equal to e~3% 

0.28% of the employer's payroll in the preceding calendar 

quarter for all employments covered under 39-71-401, EXCEPT 

THAT IF AN EMPLOYER IS SUBJECT TO 15-30-204(2), THE TAX IS 

AN A>\OUNT EQUAL TO 0. 28% OF THE EMPLOYER'S PAYROLL IN THE 

PRECED!.NG WEE~. This payroll tax must be used to reduce the 

unfunded liability in the state fund incu.rred for claims for 
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injuries resulting from accidents that occurred before July 

1, 1990. In each regular session of the legislature 

following [the effective date of this section], the 

legislature must, if necessary, change the tax rate to 

ensure that the tax plus projected deposits in the workers' 

compensation bond account created by 39-71-2504 from sources 

other than the tax will, during the life of all then 

outstanding loans made and bonds issued under [sections 4 

and 5], raise at least 110\ of the amount necessary to pay 

the annual service on all outstanding loans and bonds. The 

department must report past and projected future tax 

proceeds to the board of investments, which shall consider 

the report and make recommendations to the legislature with 

respect to the tax rate and the amount necessary for debt 

service. 

tbt--~be--te~--ie--dtle--end-peyeble-fe±±owing-the-end-of 

eaeh-ea~enea~-qttar~e~,-eommefteing-with--the--qtta~ee~--e"ding 

Septcmber-36,-%98~~ 

----tet--~be--te~--mtlet--be--pe±d--to--end--eol±eeted-by-the 

Oepartmene~-~he-depa~tment-shaii-p~epore-o~propriate-retttrns 

to-be-£iied-by-eaeh-empioyer-or-insttrer-with-the-payment--o£ 

the-tax. 

tdt~ Each employer shall maintain the records the 

department requires concerning the employer's payroll. The 

rPcords are subject to inspection by the department and its 
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employees and agents during regular business hours. 

tet--~axe~-~o~-paid-wheft-d~e-bea~-intere~~-at-·-the--rate 

o£--~%--a-mon~h~-The-empioyer-~haii-ai~o-pay-a-penelty-eqHai 

te-%9~-of-the-amott~t-o£-the-dei±nqtte~t-taxo 

(2) All collections of the tax are appropriated to and 

must be deposited as received in the tax account. The tax is 

in addition to any other tax or fee assessed against 

employers subject to the tax. 

(3) (A) ON OR BEFORE THE LAST DAY OF APRIL, JULY, 

OCTOBER, AND JANUARY, EACH EMPLOYER SUBJECT TO THE TAX SHALL 

FILE A RETURN IN THE FOR~ AND CONTAINING THE INFORMATION 

REQUIRED BY THE DEPARTMENT AND, EXCEPT AS PROVIDED IN 

SUBSECTION (3)(B), PAY THE AMOUNT OF TAX REQUIRED BY THIS 

SECTION TO BE PAID ON THE EMPLOYER'S PAYROLL FOR THE 

PRECEDING CALENDAR QUARTER. 

(B) AN_EMPLOYER SUBJECT TO 15-30-204(2) SHALL REMIT TO 

THE DEPARTMENT A WEEKLY PAYMENT WITH ITS WEEKLY WITHHOLDING 

TAX PAYMENT IN THE AMOUNT REQUIRED BY SUBSECTION (1)(A). 

(C) A TAX PAYMENT REQUIRED BY SUBSECTION ( 1 )(A) MUST BE 

MADE WITH THE RETURN FILED PURSUANT TO 15-30-204. THE 

DEPARTMENT SHALL FIRST CREDIT A PAYMENT TO THE LIABILITY 

UNDER 15-30-202 AND CREDIT ANY REMAINDER TO THE WORKERS' 

COMPENSATION TAX ACCOUNT PROVIDED IN 39-71-2504. 

(4) AN EMPLOYER'S OFFICER OR EMPLOYEE WITH THE DUTY TO 

COLLECT, ACCOut, T FOR, AND PAY TO '!'_tiE:_ DEPARTMENT THE AMOUNTS 
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DUE UNDER THIS SECTION WHO WILLFULLY FAILS TO PAY AN AMOUNT 

IS LIABLE TO THE STATE FOR THE UNPAID AMOUNT AND ANY PENALTY 

AND INTEREST RELATING TO THAT AMOUNT. 

( 5) RETURNS AND REMITTANCES UNDER SUB SECT ION ( 3) AND 

ANY INFORMATION OBTAINED BY THE DEPARTMENT DURING AN AUDIT 

ARE SUBJECT TO THE PROVISIONS OF 15-30-303, BUT THE 

DEPARTMENT MAY DISCLOSE THE INFORMATION TO THE DEPARTMENT OF 

LABOR AND INDUSTRY UNDER CIRCUMSTANCES AND CONDITIONS THAT 

ENSURE THE CONTINUED CONFIDENTIALITY OF THE INFORMATION. 

(6) THE DEPARTMENT OF LABOR AND INDUSTRY, INCLUDING THE 

WORKERS' COMPEN:ATION DIVISION, AND THE STATE FUND SHALL, ON 

[THE EFFECTIVE DATE OF THIS ACT] OR AS SOON AFTER THAT DATE 

AS POSSIBLE, GIVE THE DEPARTMENT A LIST OF ALL EMPLOYERS 

HAVING COVERAGE UNDER ANY PLAN ADMINISTERED OR REGULATED BY 

THE DEPARTMENT OF LABOR AND INDUSTRY AND THE STATE FUND. 

AFTER THE LISTS HAVE BEEN GIVEN TO THE DEPARTMENT, THE 

DEPARTMENT OF LABOR AND INDUSTRY AND THE STATE FUND SHALL 

UPDATE THE LISTS WEEKLY. THE DFPARTMENT OF LABOR AND 

INDUSTRY,_ INCLUDING THE WORKERS' COMPENSATION DIVISION, AND 

THE STATE FUND, SHALL PROVIDE THE DEPARTMENT WITH ACCESS TO 

THEIR COMPUTER DATA BASES AND PAPER FILES AND RECORDS FOR 

THE PURPOSE OF THE DEPARTMENT'S ADMINISTRATION OF THE TAX 

IMPOSED BY THIS SECTION. 

t3t12l s~etions-±5-35-±±<-throtl~h-±5-35-1±4,-±5-35-±<1, 

and-±5-35-ti? THE PROVISIONS OF TITLE 15, CHAPTER 30, NOT IN 
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CONFLICT WITH THE PROVISIONS OF THIS PART regarding 

ADMINISTRATION, REMEDIES, ENFORCEMENT, COLLECTIONS, 

HEARINGS, INTEREST, de~iciency assessments, credits for 

overpayment, statute of limitations, penalties, and 

department rulemaking authority apply to the tax, 

employers, and to the department." 

to 

Section 17. Section 39-71-2504, MCA, is amended to 

read: 

•]9-71-2504~ Workers' compensation tax account. (1) 

There is a workers' compensation tax account in the state 

special revenue fund. The workers' compensation tax account 

consists of a tax account and a workers' compensation bond 

account. 

(2) All collections of the tax, interest and penalties 

on the tax, and revenue appropriated to the workers' 

compensation tax account under section 11, Chapter 9, 

Special Laws of June 1989, must be deposited in the workers' 

compensation tax account. All such money deposited in the 

workers' compensation tax account must be credited to the 

workers' compensation bond account to the extent necessary 

to pay the principal of and redemption premium and interest 

due on workers' compensation bonds issued under [sections 4 

and 5] and to establish and maintain a reserve ~or the bonds 

equal to the maximum annual principal of and interest on_.the 

bonds in any future year. The balance in th~-~?_r_k~~ 
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compensation tax account must be credited to the tax account 

within the workers' compensation tax account and a~e is 

statutorily appropriated, as provided in 17-7-502, to the 

dep8~~meft~ state fund to be used to reduce the unfunded 

liability in the state fund inc~££~d for claims for injuries 

resulting from accidents that occurred before July 1, 1990. 

Loans given to the state fund under [sections 4 and 5] may 

not be repaid out of the workers' compensation bond 

account." 

NEW SECTION. SECTION 18. COORDINATION WITH 

OCCUPATIONAl, DISEASE ACT OF MONTANA. FOR PURPOSES OF [THIS 

ACT] AND THE ADMINISTRATION OF TITLE 39, CHAPTER 72, A 

REFERENCE IN [THIS ACT] TO AN INJURY RESULTING FROM AN 

ACCIDENT OR TO A CLAIM FOR AN INJURY RESULTING FROM AN 

ACCIDENT INCLUDES A DISABLEMENT AS DEFINED IN 39-72-102(4). 

NEW SECTION. SECTION 19. TRANSFER OF ACCOUNTS 

RECEIVABLE. THE DEPARTMENT OF REVENUE IS NOT RESPONSIBLE FOR -----

THE COLLECTION OF AN ACCOUNT RECEIVABLE IT TAKES OVER FROM 

THE DEPARTMENT OF LABOR AND INDUSTRY ON [THE EFFECTIVE DATE 

OF THIS SECTION] IF THE ACCOUNT IS MORE THAN 720 DAYS PAST 

DUE OR IS AN ACCOUNT OF AN EMPLOYER THAT IS NO LONGER IN 

BUSINESS. SUCH ACCOUNTS MUST BE TRANSFERRED TO THE ATTORNEY 

GENERAL FOR COLLECTION. 

NEW SECTION. SECTION 20. SETTLEMENT OF FIXED BENEFIT 

CLAIMS THAT AI >SE P~I(lR _ _'l'O JULY 1, 1990. ilJ THE §~A:r_E:_ FUND 
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SHALL OFFER A LUMP-SUM SETTLEMENT TO EACH PERSON WHO HAS A 

CLAIM THAT AROSE BEFORE JULY 1, 1990, FOR WHICH THE STATE 

FUND HAS ACCEPTED LIABILITY AND HAS FIXED BENEFITS. THE 

LUMP-SUM SETTLEMENT MUST BE 80% OF THE AMOUNT OF LIABILITY 

ACCEPTED BY THE STATE FUND, DISCOUNTED TO PRESENT VALUE. 

EACH SETTLEMENT OFFER MUST CONTAIN A PROVISION GRANTING THE 

STATE FUND A FULL AND UNCONDITIONAL RELEASE OF LIABILITY IN 

EXCHANGE FOR ACCEPTING THE LUMP-SUM SETTLEMENT. THE CLAIMANT 

SHALL ACCEPT A LUMP-SUM SETTLEMENT IN WRITING BEFORE 

NOVEMBER 1, 1990, OR THE SETTLEMENT OFFER IS VOID. 

(2) IF THE LUMP-SUM SETTLEMENT OFFER MADE PURSUANT TO 

SUBSECTION (1) IS NOT ACCEPTED, THE LUMP-SUM LAW IN EFFECT 

ON THE DATE OF THE INJURY APPLIES. 

NEW SECTION. SECTION 21. REQUEST FOR PROPOSALS FOR 

CLAIMS SETTLEMENT. THE STATE FUND SHALL PREPARE A REQUEST 

FOR PROPOSALS FOR CONTRACTING WITH PRIVATE CLAIMS ADJUSTERS 

FOR SETTLING THE CLAIMS OF PERSONS WHOSE BENEFITS HAVE NOT 

BEEN DETERMINED UNDER A CLAIM THAT AROSE BEFORE JULY 1, 

1990. THE REQUEST FOR PROPOSALS MAY BE BASED UPON A DOLLAR 

AMOUNT OF UNSETTLED CLAIMS OR UPON A PERCENTAGE OF CLAIMS 

FOR WHICH BENEFITS HAVE NOT BEEN DETERMINED. THE STATE FUND 

MAY NOT ENTER INTO A CONTRACT BASED UPON A PROPOSAL UNTIL IT 

HAS REPORTED THE RESULTS OF THE PROPOSALS TO THE 52ND 

LEGISLATURE AND HAS RECEIVED LEGISLATIVE AUTHORIZATION TO 

ENTER INTO A CONTRACT BAS :o UPON A PROPOSAL. 
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Section 22. Section 10, Chapter 664, Laws of 1987, is 

amended to read: 

"Section 10. Effective date -- termination. This act is 

effective on passage and approval and terminates June 30, 

;991 2020.'' 

NEW SECTION. Section 23. Saving clause. {This act] 

does not affect rights and duties that matured, penalties 

that were incurred, or proceedings that were begun before 

[the effective date of this act]. 

NEW SECTION. Section 24. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of (this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 25. Codification instruction. 

(Sections 1, 2, and 4 through 6] are intended to be codified 

as an integral part of Title 39, chapter 71, part 23, and 

the provisions of Title 39, chapter 71, part 23, apply to 

[sections l, 2, and 4 through 6]. 

NEW SECTION. Section 26. Requirements for approval of 

state debt. Because [this act] authorizes the creation of a 

state debt, a vote of two-thirds of the members of each 

house is required for enactment of [this act]. If [this act] 

is not approved by the required vote, [this act} is void. 
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1 NEW SECTION. Section 27. Effective dates 

2 applicability. (1) [Sections 1 through i4-~"d-i6 13, 15, 17, 

3 18, AND 20 through %3 28] are effective July 1, 1990. 

4 ( 2) !-SeeHo"-z5t-i~ THE CHANGE IN THE TAX RATE IN 

5 39-71-2503(1)(A) AND THE AMENDMENT INSERTED AT THE END OF 

6 THE FIRST SENTENCE OF 39-71-2503(l)(A) BY [SECTION 16] ARE 

7 effective October 1, 1990, and a!"J'pl-1:-el! APPLY to wages 

8 payable on or after July 1, 1990. 

9 (3) [SECTIONS 14 AND 19] AND ALL OTHER AMENDMENTS TO 

10 39-71-2503 CONTAINED IN [SECTION 16] ARE EFFECTIVE JULY 1, 

11 1991. 

12 

13 

14 

15 

NEW SECTION. 

through 5, :1:3: 

30, 2020. 

Section 28. Termination. [Sections 1 

!I, and %3 !i through t6 ~IJ terminate June 

-End-
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BOUSE BILL NO. 2 

INTRODUCED BY GLASER, HARPER 

A BILL FOR AN ACT ENTITLED: "AN ACT SEPARATING THE 

LIABILITY OF THE STATE WORKERS' COMPENSATION INSURANCE 

PROGRAM AND FUND ON THE BASIS OF WHETHER THE LIABILITY 

ARISES FROM CLAIMS FOR INJURIES RESULTING FROM ACCIDENTS 

THAT OCCURRED BEFORE JULY 1, 1990, OR ACCIDENTS THAT OCCUR 

ON OR AFTER THAT DATE; ESTABLISHING SEPARATE FUNDING AND 

ACCOUNTS FOR CLAIMS REPRESENTED BY THE UNFUNDED LIABILITY 

AND CLAIMS REPRESENTED BY NEW BUSINESS; AUTHORIZING THE 

BOARD OF INVESTMENTS TO MARE LOANS AND TO ISSUE BONDS 

PAYABLE BY THE EMPLOYER'S PAYROLL TAX TO PAY OFF THE 

UNFUNDED LIABILITY; CREATING A STATE DEBT AND PROVIDING FOR 

A TWO-THIRDS VOTE THEREON BY THE LEGISLATURE; PROVIDING FOR 

INCREASED LEGISLATIVE OVERSIGHT OF THE STATE FUND; PROVIDING 

THAT THE COMMISSIONER OF INSURANCE SHALL OVERSEE THE STATE 

FUND AND EXAMINE IT BIENNIALLY; CLARIFYING THE STATE FUND'S 

DUTIES; PROVIDING THAT THE STATE FUND MAY NOT ISSUE BONDS; 

ENSURING COMPLIANCE WITH THE MANDATE THAT THE STATE FUND SET 

PREMIUMS FOR NEW BUSINESS AT A LEVEL SUFFICIENT TO ENSURE 

SOLVENCY; EXTENDING THE WORKERS' COMPENSATION PAYROLL TAX TO 

JUNE 30, 2020; PROVIDING A SPECIAL METHOD OF OFFERING 

LUMP-SUM SETTLEMENTS FOR CLAIMS ARISING PRIOR TO JULY 1, 

1990; REQUIRING THE STATE FUND TO REQUEST PROPOSALS FOR THE 

~--CftMd 
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SETTLEMENT OF CLAIMS ARISING PRIOR TO JULY l, 1990, BY 

PRIVATE CLAIMS ADJUSTERS; AMENDING SECTIONS 39-71-116, 

39-71-2311, 39-71-2314 THROUGH 39-71-2316, 39-71-2321, 

39-71-2323, AND 39-71-2501 THROUGH 39-71-2504, MCA; AMENDING 

SECTION 10, CHAPTER 664, LAWS OF 1987; AND PROVIDING 

EFFECTIVE DATES, AN APPLICABILITY DATE, AND A TERMINATION 

DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Purpose of separation of state 

fund liability as of July 1, 1990, and of separate funding 

of claias before and on or after that date. (1) An unfunded 

liability exists in the state fund. It has existed since at 

least the mid-1980s and has grown each year. There have been 

numerous attempts to solve the problem by legislation and 

other methods. These attempts have alleviated the problem 

somewhat, but the problem has not been solved. 

(2) The legislature has determined that it is necessary 

to the public welfare to make wotkers• compensation 

insurance available to all employers through the state fund 

as the insurer of last resort. In aaking this insurance 

available, the state fund has incurred the unfunded 

liability. The legislature has determined that the most 

cost-effective,--mo~e AND efficientT--and--s~rese way to 

provide a source of funding for and to ensure payment of the 
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unfunded liability and the best way to administer the 

unfunded liability is to: 

(a) separate the liability of the state fund on the 

basis of whether a claim is for an injury resulting from an 

accident that occurred before July 1, 1990, or an accident 

that occurs on or after that date; 

(b) provide that the board of investments may make 

loans or issue bonds to pay off the unfunded liability 

whenever the state fund has an inadequate existing or 

projected cash flow to administer and pay the claims for 

injuries resulting from accidents that occurred before July 

1, 1990; and 

(c) extend the payroll tax imposed by 39-71-2503 to the 

year 2020 and dedicate the tax money first to the repayment 

of loans and bonds and then to the direct payment of the 

costs of administering and paying claims for injuries from 

accidents that occurred before July 1, 1990. 

(3) The legislature further determines that in order to 

prevent the creation of a new unfunded liability with 

respect to claims for injuries for accidents that occur on 

or after July 1, 1990, certain duties of the state fund 

should be clarified and legislative oversight of the state 

fund should be increased. 

NEW SECTION. Section 2. Separate payment structure and 

sources for claims for injuries resulting from accidents 
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that occurred before July 1, 1990, and on or after July. l, 

1990. (1) Except as provided in [section 3], premiums paid 

to the state fund based upon wages payable before July 1, 

1990, may be used only to administer and pay claims for 

injuries resulting from accidents that occurred before July 

1, 1990. Premiums EXCEPT AS PROVIDED IN 39-71-2316(9), 

PREMIUMS paid to the state fund based upon wages payable on 

or after July 1, 1990, may be used only to administer and 

pay claims for injuries resulting from accidents that occur 

on or after July 1, 1990. 

(2) The state fund shall: 

(a) determine the cost of administering and paying 

claims for injuries resulting from accidents that occurred 

before July 1, 1990, and separately determine the cost of 

administering and paying claims for injuries resulting from 

accidents that occur on or after July 1, 1990; 

(b) keep adequate and separate accounts of the costs 

determined under subsection (2)(a); and 

(c) fund administrative expenses and benefit payments 

for claims for injuries resulting from accidents that 

occurred before July 1, 1990, and claims for injuries 

resulting from accidents that occur on or after July 1, 

1990, separately from the sources provided by law. 

NEW SECTION. Section 3. Loan for initial operating 

expenses for clairs for injuries resulting from accidents 
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that occur on or after July 1, 1990. During the fiscal year 

beginning July 1, 1990, the state fund may borrow up to $12 

million from money deposited under 39-71-2321 in the state 

fund before July 1, 1990, to administer and pay claims for 

injuries resulting from accidents that occur on or after 

July 1, 1990. Before July 1, 1991, each THE TOTAL amount 

borrowed during that fiscal year must be repaid in full, 

with interest at the rate the money would have earned in the 

pooled ~vestment fund required by 17-6-203. Repayment must 

be made from premiums based upon wages payable on or after 

July 1, 1990. Payments must be deposited in the account 

required by 39-71-2321 for claims for injuries resulting 

from accidents that occurred before July 1, 1990. 

NEW SECTION. Section 4. Use of payroll taz proceeds 

loans -- bonds. (1) Taxes collected under 39-71-2503 may be 

used only to administer and pay claims for injuries 

resulting from accidents that occurred before July 1, 1990, 

including the cost of repaying loan and bond proceeds given 

under [section 5] and this section. If the state fund 

determines that, for the next 1 or more years following the 

date of the determination, the tax revenue, together with 

funds in the account required by 39-71-2321 for claims for 

injuries resulting from accidents that occurred before July 

1, 1990, will be insufficient to administer and pay those 

claims, the state fund may, through its board of directors, 
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request the budget director to certify to the board of 

investments that additional funding is necessary. If the 

budget director agrees with the state fund's board of 

directors that additional funding is necessary, the budget 

director shall certify to the board of investments the 

amount that the budget director determines is necessary to 

administer and pay claims for injuries resulting from 

accidents that occurred before July 1, 1990. Except as 

provided in subsection {2), the board of investments shall, 

at times and in amounts it considers necessary or advisable, 

finance the amount certified by the budget director by 

giving the state fund the proceeds of a loan or bond issue 

to administer and pay claims for injuries resulting from 

accidents that occurred before July 1, 1990. The board of 

investments shall choose the method of financing that is 

most cost-effective for the state fund. A loan must bear 

interest at the rate the money would earn in the pooled 

investment fund required by 17-6-203. Bonds for the state 

fund must be workers' compensation bonds issued under 

[section 5). 

(2) The total amount of loan proceeds given to the 

state fund plus workers' compensation bonds issued under 

[section 5] may not exceed $220 million. All loan and bond 

proceeds given to the state fund must be repaid to the board 

of investments before July 1, 2020. 
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NEW SECTION. Section 5. Workers' compensation bonds --

loans -- fora principal and interest. (l) Subject to the 

$220 million limit contained in [section 4(2)], after July 

1, 1990, the board of investments may not give the state 

fund loan proceeds or issue workers' compensation bonds 

unless the aggregate amount of outstanding and proposed 

loans and bonds can be serviced with no more than 90\ of the 

amount of tax revenue that the department of revenue 

estimates will be raised by the tax imposed under 39-71-2503 

during the remainder of the then current fiscal year and 

during each succeeding fiscal year through the end of the 

fiscal year in which the last then outstanding or proposed 

loan or bond will be repaid or retired~ 

(2) Bonds are limited obligations payable solely from 

and secured by the money deposited in the workers' 

compensation bond account created by 39-71-2504. Each series 

of bonds may be issued by the board of investments at public 

or private sale, in such 

payable to bearer or 

principal and interest, 

denominations and form, whether 

registered as to principal or both 

with such provisions for the 

conversion or exchange, bearing interest at such rate or 

rates or the method of determining such rate or rates, 

maturing at such times, not later than June 30, 2020, 

subject to redemption at such earlier times and pric~s and 

upon such notice, and payable at the office of a fiscal 
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agency of the state, as the board of investments shall 

determine. Any action taken by the board of investments 

under [section 4] and this section must be approved by at 

least a majority vote of its members. 

(3) In all other respects the board of investments is 

authorized to prescribe the form and terms of the bonds and 

shall do whatever is lawful and necessary for their issuance 

and payment. 

(4) Bonds and any interest coupons appurtenant thereto 

must be signed by the members of the board of investments, 

and the bonds must be issued under the great seal of the 

state of Montana. The bonds and coupons may be executed with 

facsim-ile signatures and seal in the manner and subject to 

the limitations prescribed by law. The state treasurer shall 

keep a record of all such bonds issued and sold. 

(5) All loan and bond proceeds given to the state fund 

must be deposited to the credit of the account required by 

39-71-2321 for claims for injuries resulting from accidents 

that occurred before July 1, 1990, and may be used only for 

the administration and payment of those claims and for the 

costs of giving the loan proceeds and issuing the bonds. 

NEW SECTION. Section 6. Legislative audit of state 

fund. The legislative auditor shall biennially conduct or 

have conducted a financial and compliance audit of the state 

fund, including its operations relating to claims for 
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injuries resulting from accidents that occurred before July 

1, 1990. The audit must include evaluations of the claims 

reservation process, the amounts reserved, and the current 

report of the state fund's actuary. The evaluations may be 

conducted by persons appointed under 5-13-305. IN ADDITION, 

THE COMMISSIONER OF INSURANCE SHALL BIENNIALLY CONDUCT OR 

HAVE CONDUCTED A FINANCIAL EXAMINATION OF THE STATE FUND 

PURSUANT TO 33-1-401. Audit and evaluation costs are an 

expense of and must be paid by the state fund and must be 

allocated between those claims for injuries resulting from 

accidents that occurred before July 1, 1990, and those 

claims for injuries resulting from accidents that occur on 

or after that date. 

SECTION 7. SECTION 39-71-116, MCA, IS AMENDED TO READ: 

•]9-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

(1) "Administer and pay" includes all actions by the 

state fund under the Workers' Compensation Act and the 

Occupational Disease Act of Montana necessary to the 

investigation, review, the settlement of claims, payment of 

benefits, setting reserves, furnishing services and 

facilities, and utilization of actuarial, audit, accounting, 

vocational rehabilitation, and legal services. 

tl7.!.1l "Average weekly wage 1
' means the mean week.ly 
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earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the department 

prior to July l of each year. 

tiH.!11 "Beneficiary" means: 

(a) a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury; 

(b) an unmarried child under the age of 18 years; 

(c) an unmarried child under the age of 22 years who is 

a full-time student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections t2ttat ~ through tittdt ~ of this 

section, exists); and 

(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury (however, such a brother or sister is a beneficiary 

only until the age of 18 years and only when no beneficiary, 

as defined in subsections t~ttat ~ through tzttet 
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~of this section, exists). 

t~ti!! "Casual employment• means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

t4tl.ll "Child" includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

t5till_ 11 0ays" means calendar days, unless otherwise 

specified, 

t6till "Department• means the department of labor and 

industry. 

tTtl!l "Fiscal year" means the period of time between 

July 1 and the succeeding June 30. 

tBtill "Insurer" means an employer bound by 

compensation plan No. 1, an insurance company transacting 

business under compensation plan No. 2, the state fund under 

compensation plan No. 3, or the uninsured employers' fund 

provided for in part 5 of this chapter. 

t9t 1l.QJ_ "Invalid" 

mentally incapacitated. 

means one who is physically or 

t%9tllll "Maximum healing" means the status reached when 

a worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

tlltl!ll 110rder" means any decision, rule, direction, 

requirement, or standard of the department or any other 

dete~rnination arrived at or decision made by the department. 
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tii1'1.!..ll •Payroll", "annual payroll", or "annual payroll 

for the preceding year" means the average annual payroll of 

the employer for the preceding calendar year or, if the 

employer shall not have operated a sufficient or any length 

of time during such calendar year, 12 times the average 

monthly payroll for the current year. However, an estimate 

may be made by the department for any employer starting in 

business if no average payrolls are available. This estimate 

is to be adjusted by additional payment by the employer or 

refund by the department, as the case may actually be, on 

December 31 of such current year. An employer•s payroll must 

be computed by calculating all wages, as defined in 

39-71-123, that are paid by an employer. 

ti3tl!!l "Permanent partial disability .. means a 

condition, after a worker has reached maximum healing, in 

which a worker: 

(a) has a medically determined physical restriction as 

a result of an injury as defined in 39-71-119; and 

(b) is able to return to work in the worker's job pool 

pursuant to one of the options set forth in 39-71-1012 but 

suffers impairment or partial wage loss, or both~ 

ti41'..{.J21 11 Permanent total disability" means a condition 

resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker is unable 

to return to work in the worker•s job pool after exhausting 
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all options set forth in 39-71-1012. 

tlSt.il!l_ The term 1'physician" includes "surgeon" and in 

either case means one authorized by law to practice his 

profession in this state. 

tHH...!.l.l The "plant of the employer" includes the place 

of business of a third person while the employer has access 

to or control over such place of business for the purpose of 

carrying on his usual trade, businessr or occupation. 

ti7tillJ_ "Public corporation" means the state or any 

county, municipal corporation, school district, city, city 

under commission form of government or special charter, 

town, or village. 

t~8tl!.21 "Reasonably safe place to work" means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

tl9t~ "Reasonably safe tools and appliances" are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

ti6tJ..£!1 "Temporary total disability" means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

ti!~t@l "'Year"', unless otherwise specified, means 
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calendar year. •• 

Section 8. Section 39-71-2311, MCA, is amended to read: 

"39-71-2311. Intent and purpose of plan. It is the 

intent and purpose of the state fund to allow employers the 

option to insure their liability for workers' compensation 

and occupational disease coverage with a nonprofit, 

independent public corporation. The state fund is required 

to insure any employer in this state requesting coverage, 

and it may not refuse coverage for an employer unless an 

assigned risk plan i~ established under 39-71-431 ftftd is in 

effect. The state fund must be neither more nor less than 

self-supporting. Premium rates must be set at least annually 

at a level sufficient to E~ftd ensure the adequate funding of 

the insurance ptogram, including the costs of 

administration, benefits, and adequate reserves, during and 

at the end of the period for which the rates will be in 

effect. In determining premium rates, the state fund shall 

make every effort to adequately predict future costs. When 

the costs of a factor influencing rates are unclear and 

difficult to predict, the state fund shall use a prediction 

calculated to be more than likely to cover those costs 

rather than less than likely to cover those costs. 

Unnecessary surpluses that are created by the imposition of 

premiums found to have been set higher than necessary 

because of a high estimate of the cost of a factor or 
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factors may be refunded by the declaration of a dividend as 

provided in this part. For the purpose of keeping the state 

fund solvent, it must implement variable pricing levels 

within individual rate classifications to reward an employer 

with a good safety record and penalize an employer with a 

poor safety record." 

Section 9. Section 39-71-2314, MCA, is amended to read: 

"39-71-2314. State fund a mutual insurance carrier. (l) 

The s~te fund is a domestic mutual insurer controlled by 

the laws relating to the regulation of domestic mutual 

insurers in this state. However, the res~rve-reg~i~emen~s 

set-rorth-in-T~t%e-33,-ehapter-i7-pftrt-s,-a~d-the formation, 

incorporation, bylaws, and bonding requirements set forth in 

Title 33, chapter 3, do not apply to the state fund. The 

state fund is not a member insurer for the purposes of the 

insurance guaranty association established pursuant to Title 

33, chapter 10, part l. 

(2) ON OR BEFORE SEPTEMBER l OF EACH YEAR, THE STATE 

FUND SHALL FILE WITH THE COMMISSIONER OF INSURANCE A 

COMPLETE STATEMENT OF ITS FINANCIAL CONDITION, TRANSACTIONS, 

AND AFFAIRS AS OF THE PRECEDING JUNE 30. THE STATEMENT MUST 

BE IN THE GENERAL FORM AND CONTEXT REQUIRED BY 33-2-701. THE 

EXECUTIVE DIRECTOR SHALL VERIFY THE STATEMENT UNDER OATil. 

THE COMMISSIONER OF INSURANCE MAY, IN HIS DISCRETION, WAIVE 

ANY SUCH VERIFICATION UNDER OATH. 
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(3) THE COMMISSIONER OF INSURANCE MAY REFUSE TO ACCEPT 

THE FEE FOR CONTINUANCE OF THE STATE FUND'S CERTIFICATE OF 

AUTHORITY, AS PROVIDED IN 33-2-117, OR MAY IN HIS DISCRETION 

SUSPEND OR REVOKE THE CERTIFICATE OF AUTHORITY OF THE STATE 

FUND IF IT FAILS TO FILE ITS ANNUAL STATEMENT WHEN DUE. 

(4) IF THE COMMISSIONER OF INSURANCE FINDS THAT THE 

EXECUTIVE DIRECTOR, A DIRECTOR, OR AN EMPLOYEE OF THE STATE 

FUND SUBSCRIBED TO, MADE, OR CONCURRED IN MAKING OR 

PUBLISHING ANY ANNUAL STATEMENT OR ANY OTHER STATEMENT 

REQUIRED BY LAW KNOWING THE SAME TO CONTAIN ANY MATERIAL 

STATEMENT THAT WAS FALSE, THE COMMISSIONER OF INSURANCE 

SHALL IMPOSE A CIVIL PENALTY OF NOT MORE THAN $1,000. 

_____ (~5) AT THE TIME OF FILING, THE STATE FUND SHALL PAY THE 

FILING FEE FOR THE ANNUAL STATEMENT TO THE COMMISSIONER OF 

INSURANCE AS PRESCRIBED IN 33-2-708. 

(6) THE COMMISSIONER OF INSURANCE MAY IMPOSE A CIVIL 

PENALTY NOT TO EXCEED $100 A DAY FOR EACH DAY AFTER 

SEPTEMBER 1 THAT THE STATE FUND FAILS TO FILE THE ANNUAL 

STATEMENT REQUIRED BY SUBSECTION (2). THE CIVIL PENALTY MAY 

NOT EXCEED A MAXIMUM OF $1,000. 

tit1ll The commissioner of insurance may not terminate 

the operations of the state fund based on insolvency due to 

the unfunded liability that is-r~eo9n±zed-to--exist--e~--the 

d~ee--or--pa~s~ge-vf-ehi~-p~re exi~ted-o" ARISES FROM CLAIMS 

FOR INJURIES RESULTING FROM ACCIDEN'l'S THAT OCCURRED BEFORE 

-16- HB 2 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0002/02 

July 1, 1990. The commissioner of insurance may not, before 

July 1, 1992, terminate, based on insolvency created by a 

loan under [section 3], the state fund's operations relating 

to the administration and payment of claims for injuries 

resulting from accidents that occur on or after July 1, 

1990. 

t3tl!l If an assigned risk plan is established and 

administered pursuant to 39-71-431, the state fund is 

subject to the premium tax liability for insurers as 

provided in 33-2-705 based on earned premium and paid on 

revenue from the previous fiscal year. 

t4}(9) The state fund is a state agency and is subject 

to laws that generally apply to state agencies, including 

but not limited to Title 2, chapters 2 through 4 and 6, and 

Title 5, chapter 13. The state fund is not exempt from a law 

that applies to state agencies unless that law specifically 

exempts the state fund by name and clearly states that it is 

exempt from that law." 

Section 10. Section 39-71-2315, MCA, is amended to 

read: 

"39-71-2315. Ma•tagement of state fund -- powers and 

duties of the board. (1) The management and control of the 

state fund is vested solely in the board. 

(2) The board is vested with full power, authority, and 

jurisdiction over the state fund. The board may perform all 
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acts necessary or convenient in the exercise of any power, 

authority, or jurisdiction over the state fund, either in 

the administration of the state fund or in connection with 

the insurance business to be carried on under the provisions 

of this part, as fully and completely as the governing body 

of a private mutual insurance carrier, in order to fulfill 

the objectives and intent of this part. Bonds may not be 

issued by the board, the state fund, or the executive 

director.•• 

Section 11. Section 39-71-2316, MCA, is amended to 

read: 

"39-71-2316. Powers of the state fund -- ru1emaking. 

For the purposes of carrying out its functions, the state 

fund may: 

{1) insure any employer for workers• compensation and 

occupational disease liability as the coverage is required 

by the laws of this state and, in connection with the 

coverage, provide employers• liability insurance. The state 

fund may charge a minimum yearly premium to cover its 

administrative costs for coverage of a small employer~ 

(2) sue and be sued; 

(3) adopt, amend, and repeal rules relating to the 

conduct of its business; 

(4) enter into contracts relating to the administration 

of the state fund, including claims management, servicing, 
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and payment; 

(5) collect and disburse money received; 

(6) adopt classifications and charge premiums for the 

classifications so that the state fund will be neither more 

nor less than self-supporting. Classifications and premium 

rates may only be adopted and changed using a process, a 

procedure, formulas, and factors set forth in rules adopted 

under Title 2, chapter 4, parts 2 through 4. The state fund 

must belong to the national council on compensation 

insurance and shall use the classifications of employment 

adopted by the national council and corresponding rates as a 

basis for setting its own rates. 

(7) pay the amounts determined due under a policy of 

insurance issued by the state fund; 

(8) hire personnel; 

(9) declare dividends if there is an excess of assets 

over liabilities. However, dividends may not be paid until 

the--~nf~nded--iiabiiity-of-the-state-f~nd-is-eiiminated-and 

adequate actuarially determined reserves are determi~ee ~ 

aside. If those reserves have been set aside, money that can 

be declared as a dividend must be transferred to the account 

created by 39-71-2321 for claims for injuries resulting from 

accidents that occurred before July 1, 1990, and used for 

the purposes of that account. After all claims funded by 

that account have been paid, dividends may be declared and 
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paid to insureds. 

(10) perform all functions and exercise all powers of a 

domestic mutual insurer that are necessary, appropriate, or 

convenient for the administration of the state fund ... 

Section 12. Section 39-71-2321, MCA, is amended to 

read: 

"39-71-2321. What to be deposited in state fund. ilL 

All premiums, penalties, recoveries by subrogation, interest 

earned upon money belonging to the state fund, and 

securities acquired by or through use of money must be 

deposited in the state fund. They must be separated into two 

accou.1ts based upon whether they relate to claims for 

injuries resulting from accidents that occurred befo~e Ju~y 

1, 1990, or claims for injuries resulting from accidents 

that occur on or after that date. 

(2) The loan and bond proceeds given to the state fund 

under (sections 4 and 5] must be deposited in the account 

for claims for injuries resulting from accidents that 

occurred before July 1, 1990." 

section 13. Section 39-71-2323, MCA, is amended to 

read: 

"39-71-2323. surplus in state fund payment of 

dividends. if Subject to the provisions of 39-71-2316(9), if 

at the end of any fiscal year there exists in the state fund 

account created by 39-71-2321 for claims for injuries 
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resulting from accidents that occur on or after July 1, 

1990, an excess of assets over liabilities, including 

necessary reserves and a reasonable surplus, stteh 

%±ab±l±ties--to-~fte~~ee-neeessary-reserYesy-whieh and if the 

excess may be 8ivided refunded safely, then the state fund 

may declare a dividend~ in-the-maftfter-ae-the ~ rules of 

the state fund must prescribe the manner of payment to those 

employers who have paid premiums into the state fund in 

excess of liabilities chargeable to them in the fund for 

that year. In determining the amount or proportion of the 

balance to which the employer is entitled as dividends, the 

state fund shall give consideration to the prior paid 

premiums and accident experience of each individual employer 

during the dividend year." 

Section 14. Section 39-71-2501, MCA, is amended to 

read: 

"39-"/l-2501. Definitions. As used in this part, the 

following definitions apply: 

( 1) "Department" means the department of 1abor--en•il 

~nil~stry revenue provided for in i-15-1791 2-15-1301. 

(2) "Employer" has the meaning set forth in 39-71-117. 

(3) "Payroll" means the payroll of an employer for each 

of the calendar quarters ending March 31, June 30, September 

30, and December 31, for all employments covered under 

39-71-401. 
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(4) "State fund" means the state compensation mutual 

insurance fund. 

(5} 11 Tax .. means the workers' compensation payroll tax 

provided for in 39-71-2503. 

(6) ''Tax account,. means the workers' compensation tax 

account created by 39-71-2504." 

Section 15. Section 39-71-2502, MCA, is amended to 

read: 

"39-71-2502. Findings and purpose. (l) Based on current 

liabilities and actuarial analysis, an unfunded liability 

presently exists in the state fund with regard to claims for 

injuries resulting from accidents that occurred before July 

1, 1990, and is--p~o;ee~ed--~e it may increase. While 

legislative action is required to correct the causes of the 

unfunded liability, those 

sufficient funds to permit 

actions will 

the state fund 

not 

to 

provide 

pay its 

existing liabilities and obligations in a timely manner from 

premium and investment income available to the state fund. 

Therefore, it is necessary to provide a source of funding 

for the unfunded liability in addition to premium and 

investment income. 

(2) The police power of the state extends to all great 

public needs. The state, in the exercise of its police 

power, has determined that it is greatly and immediately 

necessary to the public welfare to mal<e workers 1 
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compensation insurance available to all employers through 

the state fund as the insurer of last resort. In making this 

insurance available, the state fund has incurred the 

unfunded liability described in subsection (1). The burden 

of this unfunded liability should not be borne solely by 

those employers who have insured with the state fund because 

the availability of insurance to all employers through the 

state fund has benefited all employers who have workers' 

compensation coverage. Therefore, all employers who have 

employments covered by the workers' compensation laws should 

share in the cost of the unfunded liability. 

(3) The purpose of this part is 

supplemental 

liability. 11 

source of financing 

to provide a 

for the unfunded 

Section 16. Section 39-71-2503, MCA, is amended to 

read: 

•39-71-2503. workers' compensation payroll tax 

per>aHy. (l) (a) There is imposed on each employer a 

workers' compensation payroll tax in an amount equal to &.3\ 

0.28\ of the employer's payroll in the preceding calendar 

quarter for all employments covered under 39-71-401, EXCEPT 

THAT IF AN EMPLOYER IS SUBJECT TO 15-30-204(2), THE TAX IS 

AN AMOUNT EQUAL TO 0.28% OF THE EMPLOYER'S PAYROLL IN THE 

PRECEDING WEEK. This payroll tax must be used to reduce the 

unfunded liability in the state fund incurred for claims for 
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injuries resulting from accidents that occurred before July 

1, 1990. In each reQular session of the legislature 

following [the effective date of this section], the 

legislature must, if necessary, change the tax rate to 

ensure that the tax plus projected deposits in the workers' 

compensation bond account created by 39-71-2504 from sources 

other than the tax will, during the life of all then 

outstanding loans made and bonds issued under [sections 4 

and 5], raise at least 110\ of the amount necessary to pay 

the annual service on all outstanding loans and bonds. The 

department must report past and projected future tax 

proceeds to the board of investments, which shall consider 

the report and make recommendations to the legislature with 

respect to the tax rate and the amount necessary for debt 

service. 

tbt--~he--tax--±s--d~e--ar>d-payae~e-fo~towing-the-er>d-of 

~aeh-eaiendar-q~arte~y-eemmeftei~g-with--the--qtta~~er--~ftdiftg 

Sept~mber-387-t981• 

----tet--~he--tax--m~st--be--paid--to--ar>d--eotteeted-by-the 

department.-~he-departmer>t-shatt-prepare-a~propr±ate-ret~rr>s 

to-be-fited-by-eaeh-emptoyer-or-±r>s~rer-vith-the-paymer>t--o£ 

the-tax. 

tdt~ Each employer shall maintain the records the 

department requires concerning the employer's payroll. The 

records are subject to inspection by the department and its 
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employees and agents during regular business hours. 

t~t--~axes-no~-paid-when-d~e-b@ar-±n~erest-a~- -the--~e~e 

of--%,--a-monthT-~he-emp%oyer-~hall-alse-pay-a-pena%ty-eq~a% 

to-re%-o£-the-emo~n~-o£-~he-delinquent-ta~o 

(2) All collections of the tax are appropriated to and 

must be deposited as received in the tax account. The tax is 

in addition to any other tax or fee assessed against 

employers subject to the tax. 

(3) (A) ON OR BEFORE THE LAST DAY OF APRIL, JULY, 

OCTOBER, AND JANUARY, EACH EMPLOYER SUBJECT TO THE TAX SHALL 

FILE A RETURN IN THE FORM AND CONTAINING THE INFORMATION 

REQUIRED BY THE DEPARTMENT AND, EXCEPT AS PROVIDED IN 

SUBSECTION (3)(B), PAY THE AMOUNT OF TAX REQUIRED BY THIS 

SECTION TO BE PAID ON THE EMPLOYER'S PAYROLL FOR THE 

PRECEDING CALENDAR QUARTER. 

(B) AN EMPLOYER SUBJECT TO 15-30-204(2) SHALL REMIT TO 

THE DEPARTMENT A WEEKLY PAYMENT WITH ITS WEEKLY WITHHOLDING 

TAX PAYMENT IN THE AMOUNT REQUIRED BY SUBSECTION (l)(A). 

(C) A TAX PAYMENT REQUIRED BY SUBSECTION (l)(A) MUST BE 

MADE WITH THE RETURN FILED PURSUANT TO 15-30-204. THE 

DEPARTMENT SHALL FIRST CREDIT A PAYMENT TO THE LIABILITY 

UNDER 15-30-202 AND CREDIT ANY REMAINDER TO THE WORKERS' 

COMPENSATION TAX ACCOUNT PROVIDED IN 39-71-2504. 

(4) AN EMPLOYER'S OFFICER OR EMPLOYEE WITH THE DUTY TO 

COLLECT, ACCOU~r FOR, AND PAY TO THE DEPARTMENT THE AMOUNTS 
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DUE UNDER THIS SECTION WHO WILLFULLY FAILS TO PAY AN AMOUNT 

IS LIABLE TO THE STATE FOR THE UNPAID AMOUNT AND ANY PENALTY 

AND INTEREST RELATING TO THAT AMOUNT. 

(5) RETURNS AND REMITTANCES UNDER SUBSECTION (3) AND 

ANY INFORMATION OBTAINED BY THE DEPARTMENT DURING AN AUDIT 

ARE SUBJECT TO THE PROVISIONS OF 15-30-303, BUT THE 

DEPARTMENT MAY DISCLOSE THE INFORMATION TO THE DEPARTMENT OF 

LABOR AND INDUSTRY UNDER CIRCUMSTANCES AND CONDITIONS THAT 

ENSURE THE CONTINUED CONFIDENTIALITY OF THE INFORMATION. 

(6) THE DEPARTMENT OF LABOR AND INDUSTRY, INCLUDING THE 

WORKERS' COMPEN;ATION DIVISION, AND THE STATE FUND SHALL, ON 

[THE EFFECTIVE DATE OF THIS ACT] OR AS SOON AFTER THAT DATE 

AS POSSIBLE, GIVE THE DEPARTMENT A LIST OF ALL EMPLOYERS 

HAVING COVERAGE UNDER ANY PLAN ADMINISTERED OR REGULATED BY 

THE DEPARTMENT OF LABOR AND INDUSTRY AND THE STATE FUND. 

AFTER THE LISTS HAVE BEEN GIVEN TO THE DEPARTMENT, THE 

DEPARTMENT OF LABOR AND INDUSTRY AND THE STATE FUND SHALL 

UPDATE THE LISTS WEEKLY. THE DFPARTMENT OF LABOR AND 

INDUSTRY, INCLUDING THE WORKERS' COMPENSATION DIVISION, AND 

THE STATE FUND, SHALL PROVIDE THE DEPARTMENT WITH ACCESS TO 

THEIR COMPUTER DATA BASES AND PAPER FILES AND RECORDS FOR 

THE PURPOSE OF THE DEPARTMENT'S ADMINISTRATION OF THE TAX 

IMPOSED BY THIS SECTION. 

t3t1ll Seetieft~-%5-35-%%~-tnro~gn-l5-35-l%4T-l5-35-%~%7 
and-%5-35-%22 THE PROVISIONS OF TITLE 15, CHArTER 30, NOT IN 

-26- HB 2 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0002/02 

CONFLICT WITH THE PROVISIONS OF THIS PART regarding 

ADMINISTRATION, REMEDIES, ENFORCEMENT, COLLECTIONS, 

HEARINGS, INTEREST, 

overpayment, statute 

deficiency assessments, credits 

of limitations, penalties, 

for 

and 

department rulemaking authority apply to the tax, to 

employers, and to the department." 

Section 17. Section 39-71-2504, MCA, is amended to 

read: 

"39-71-2504. WOrkers• compensation tax account. (1) 

There is a workers' compensation tax account in the state 

special revenue fund. The workers' compensation tax account 

consists of a tax account and a workers' compensation bond 

account. 

(2) All collections of the tax, interest and penalties 

on the tax, and revenue appropriated to the workers' 

compensation tax account under section 11, Chapter 9, 

Special Laws of June 1989, must be deposited in the workers' 

compensation tax account. All such money deposited in the 

workers' compensation tax account must be credited to the 

workers' compensation bond account to the extent necessary 

to pay the principal of and redemption premium and interest 

due on workers' compensation bonds issued under (sections 4 

and 5] and to establish and maintain a reserve for the bonds 

equal to the maximum annual principal of and interest on the 

bonds in any future year. The balance in the workers' 

-27- HB 2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0002/02 

compensation tax account must be credited to the tax account 

within the workers' compensation tax account and are is 

statutorily appropriated, as provided in 17-7-502, to the 

depar~meftt state fund to be used to reduce the unfunded 

liability in the state fund incurred for claims for injuries 

resulting from accidents that occurred before July l, 1990. 

Loans given to the state fund under {sections 4 and 5] may 

not be repaid out of the workers• compensation bond 

account." 

NEW SECTION. SECTION 18. COORDINATION WITH 

OCCUPATIONAL DISEASE ACT OF MONTANA. FOR PURPOSES OF [THIS 

ACT] AND THE ADMINISTRATION OF TITLE 39, CHAPTER 72, A 

REFERENCE IN [THIS ACT) TO AN INJURY RESULTING FROM AN 

ACCIDENT OR TO A CLAIM FOR AN INJURY RESULTING FROM AN 

ACCIDENT INCLUDES A DISABLEMENT AS DEFINED IN 39-72-102(4). 

NEW SECTION. SECTION 19. TRANSFER OF ACCOUNTS 

RECEIVABLE. THE DEPARTMENT OF REVENUE IS NOT RESPONSIBLE FOR 

THE COLLECTION OF AN ACCOUNT RECEIVABLE IT TAKES OVER FROM 

THE DEPARTMENT OF LABOR AND INDUSTRY ON [THE EFFECTIVE DATE 

OF THIS SECTION) IF THE ACCOUNT IS MORE THAN 720 DAYS PAST 

DUE OR IS AN ACCOUNT OF AN EMPLOYER THAT IS NO LONGER IN 

BUSIN~SS. SUCH ACCOUNTS MUST BE TRANSFERRED TO THE ATTORNEY 

GENERAL FOR COLLECTION. 

NEW SECTION. SECTION 20. SETTLEMENT OF FIXED BENEFIT 

CLAIMS THAT A! •SE PRIOR TO JULY l, 1990. (1) THE STATE FUND 
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SHALL OFFER A LUMP-SUM SETTLEMENT TO EACH PERSON WHO HAS A 

CLAIM THAT AROSE BEFORE JULY 1, 1990, FOR WHICH THE STATE 

FUND HAS ACCEPTED LIABILITY, OTHER THAN LIABILITY FOR 

MEDICAL BENEFITS, AND HAS FIXED BENEFITS. THE LUMP-SUM 

SETTLEMENT MUST BE 80% OF THE AMOUNT OF LIABILITY ACCEPTED 

BY THE STATE FUND, DISCOUNTED TO PRESENT VALUE. EACH 

SETTLEMENT OFFER MUST CONTAIN A PROVISION GRANTING THE STATE 

FUND A FULL AND UNCONDITIONAL RELEASE OF LIABILITY, OTHER 

THAN LIABILITY FOR MEDICAL BENEFITS, IN EXCHANGE FOR 

ACCEPTING THE LUMP-SUM SETTLEMENT. THE CLAIMANT SHALL ACCEPT 

A LUMP-SUM SETTLEMENT IN WRITING BEFORE NOVEMBER l, 1990, OR 

THE SETTLEMENT OFFER IS VOID. 

(2) IF THE LUMP-SUM SETTLEMENT OFFER MACE PURSUANT TO 

SUBSECTION (l) IS NOT ACCEPTED, THE LUMP-SUM LAW IN EFFECT 

ON THE DATE OF THE INJURY APPLIES. 

NEW SECTION. SECTION 21. REQUEST FOR PROPOSALS FOR 

CLAIMS SETTLEMENT. THE STATE FUND SHALL PREPARE A REQUEST 

FOR PROPOSALS FOR CONTRACTING WITH PRIVATE CLAIMS ADJUSTERS 

FOR SETTLING THE CLAIMS OF PERSONS WHOSE BENEFITS HAVE NOT 

BEEN DETERMINED UNDER A CLAIM THAT AROSE BEFORE JULY 1, 

1990. THE REQUEST FOR PROPOSALS MAY BE BASED UPON A DOLLAR 

AMOUNT OF UNSETTLED CLAIMS OR UPON A PERCENTAGE OF CLAIMS 

FOR WHICH BENEFITS HAVE NOT BEEN DETERMINED. THE STATE FUND 

MAY NOT ENTER INTO A CONTRACT BASED UPON A PROPOSAL UNTIL IT 

HAS REPORTED THE RESULTS OF THE PROPOSALS TO ThE 52ND 
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LEGISLATURE AND BAS RECEIVED LEGISLATIVE AUTHORIZATION TO 

ENTER INTO A CONTRACT BASED UPON A PROPOSAL. 

Section 22. Section 10, Chapter 664, Laws of 1987, is 

amended to read: 

"Section 10. Effective date -- termination. This act is 

effective on passage and approval and terminates June 30, 

%99% 2020." 

NEW SECTION. Section 23. Saving clause. [This act] 

does not affect rights and duties that matured, penalties 

that were incurred, or proceedings that were begun before 

[the effective date of this act]. 

NEW SECTION. Section 24. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of (this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 25. Codification instruction. 

[Sections 1, 2, and 4 through 6] are intended to be codified 

as an integral part of Title 39, chapter 71, part 23, and 

the provisions of Title 39, chapter 71, part 23, apply to 

[sections 1, 2, and 4 through 6]. 

NEW SECTION. Section 26. Requirements for approval of 

state debt. Because (this act} authorizes the creation of a 

state debt, a vote of two-thirds of the members of each 
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1 house is required for enactment of [this act). If [this act) 

2 is not approved by the required vote, [this act] is void. 

3 NEW SECTION. Section 27. Effective dates 

4 applicability. (1) [Sections 1 through t4-and-l6 13, 15, 17, 

5 18, AND 20 through r3 28) are effective July 1, 1990. 

6 (2) fSeetion-l5f-is THE CHANGE IN THE TAX RATE IN 

7 39-71-2503(l)(A) AND THE AMENDMENT INSERTED AT THE END OF 

8 THE FIRST SENTENCE OF 39-71-2503(l}(A) B'i [SECTION 16) ARE 

9 effective October 1, 1990, and applies APPLY to wages 

10 payable on or after July 1, 1990. 

11 (3) [SECTIONS 14 AND 19) AND ALL OTHER AMENDMENTS TO 

12 39-71-2503 CONTAINED IN [SECTION 16] ARE EFFECTIVE JULY 1, 

l3 1991. 

14 NEW SECTION. Section 28. Ter•ination. I Sections l 

15 through 5, tt 12, and 13 14 through t6 17] terminate June 

16 30, 2020, 

17 -End-
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SENATE STANDING COMMITTEE REPORT 

May 24, 1990 

MR. PRESIDENT: 
We, your committee on Labor and Employment Relations, having 

had under consideration House Bill 2 (third reading copy -
blue), respectfully report that House Bill 2 be amended and as so 
amended be concurred in: 

Sponsor: (Senator Thayer) 

1. Title, lines 9 through 23. 
Following: "DATE;" on line 9 
Strike: remainder of line 9 th~ough "2020;" on line 23 
Insert: "REQUIRING THAT THE STATE FUND SHALL CHARGE AMOUNTS 
SUFFICIENT TO PROVIDE REVENUE TO SATISFY CLAIMS AS THEY BECOME 
DUE AND PAYABLE; REQUIRING THAT THE STATE FUND SHALL INCREASE 
PREMIUM RATES BY 7 PERCENT TO ASSURE SUFFICIENT REVENUE TO 
SATISFY CLAIMS AS THEY BECOME DUE AND PAYABLE; 

2. Title, page 2, lines 2 and 3. 
Strike: "39-71-116," on line 2 through "THROUGH" on line 3 
Insert: "39-71-2311 AND" 
Following: "39-71-2316," on line 3 
Insert: "MCA;" 
Strike: "39-71-2321," 

3. Page 
Strike: 
Insert: 

2, lines 4 through 7. 
all of line 4 through "DATE" on line 7 

"AND PROVIDING AN IIIMEDIATE EFFECTIVE DATE" 

4. Page 2, following line 7. 
Insert: "STATEMENT OF INTENT 

The legislature recognizes that the unfunded liability 
currently existing in the state fund cannot be fully addressed at 
this time. The legislature further recognizes that the unfunded 
liability will have to be addressed from time to time in future 
legislative sessions; that other sources of revenue may have to 
be obtained from time to time to assist in reducing the unfunded 
liability; and that because of the current state of the economy 
and because of the current premium rates being charged employers, 
there should not be a substantial increase in premium rates at 
this time." 

5. Pages 2 through 31. 
Strike: everything after the enacting clause 
Insert: "NEW SECTION. Section 1. Purpose of separation of 
state fund liability as of July""1•, 1990. ( 1) An unfunded 
liability exists in the state fund. It has existed since at 
least the mid-1980s and has gfown each year. There have been 
numerous attempts to solve the problem by legislation and other 

SENATE 
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methods. These attempts have alleviated the problem somewhat, 
but the problem has not been solved. 

(2) The legislature has determined that it is necessary to 
the public welfare to make workers' compensation insurance 
available to all employers through the state fund as the insurer 
of last resort. In making this insurance available, the state 
fund has incurred the unfunded liability. The legislature has 
determined that the most cost-effective and efficient way to 
treat claims that arise on or after July 1, 1990, is to separate 
the liability of the state fund for the purpose of establishing 
premium rates on the basis of whether a claim arose before July 
1, 1990, or on or after that date. 

Section 2. Section 39-71-2311, HCA, is amended to read: 
"39-71-2311. Intent and purpose of plan. It is the intent 

and purpose of the state fund to allow employers the option to 
insure their liability for workers' compensation and occupational 
disease coverage with a nonprofit, independent public 
corporation. The state fund is required to insure any employer in 
this state requesting coverage, and it may not refuse coverage 
for an employer unless an assigned risk plan is established under 
39-71-431 and is in effect. ~he state f~na m~st ee neither mere 
ner less than eel£ s~~~ertin~. Premi~m rates m~st ee set at a 
level s~ffieient te ftlna the ins~ranee ~regram, inel~ain~ the 
eeste ef administration, benefits, ana adeqtlate reserves. For the 
purpose of keeping the state fund solvent, it must implement 
variable pricing levels within individual rate classifications to 
reward an employer with a good safety record and penalize an 
employer with a poor safety record." 

Section 3. Section 39-71-2316, MCA, is amended to read: 
"39-71-2316. Powers of the state fund -- rulemaking. For 

the purposes of carrying out its functions, the state fund may: 
(1) insure any employer for workers' compensation and 

occupational disease liability as the coverage is required by the 
laws of this state and, in connection with the coverage, provide 
employers' liability insurance. The state fund may charge a 
minimum yearly premium to cover its administrative costs for 
coverage of a small employer. 

(2) sue and be sued; 
(3) adopt, amend, and repeal rules relating to the conduct 

of its business; 
(4) enter into contracts relating to the administration of 

the state fund, including claims management, servicing, and 
payment; 

(5) collect and disburse money received; 
(6) adopt classifications and charge premiums for the 

classifications se that the state f~na ~ill ee neither mere aer 
less than self s~~~ertin~. in amounts sufficient to provide 
revenue to satisfy claims as they become due and payable. 
However, in order to assure this cash flow in the future, the 
state fund shall increase total premium rates for the fiscal year 
commencing July 1, 1990, by 7% of the immediately precediQa 
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fiscal year's total premium. The state fund must belong to the 
national council on compensation insurance and shall use the 
classifications of employment adopted by the national council and 
corresponding rates as a basis for setting its own rates. 

(7) pay the amounts determined due under a policy of 
insurance issued by the state fund; 

(8) hire personnel; 
(9) declare dividends if there is an excess of assets over 

liabilities. However, dividends may not be paid until the 
unfunded liability of the state fund is eliminated and adequate 
actuarially determined reserves are determined. 

(10) perform all functions and exercise all powers of a 
domestic mutual insurer that are necessary, appropriate, or 
convenient for the administration of the state fund." 

NEW SECTION. Section 4. Settlement of fixed benefit claims 
that arose prior to July 1, 1990. (1) The state fund shall 
offer a lump-sum settlement to each person who has a claim that 
arose before July 1, 1990, for which the state fund has accepted 
liability, other than liability for medical benefits, and has 
fixed benefits. The lump-sum settlement must be 80% of the 
amount of liability accepted by the state fund, discounted to 
present value. Each settlement offer must contain a provision 
granting the state fund a full and unconditional release of 
liability, other than liability for medical benefits, in exchange 
for accepting the lump-sum settlement. The claimant shall accept 
a lump-sum settlement in writing before November 1, 1990, or the 
settlement offer is void. 

(2) If the lump-sum settlement offer made pursuant to 
subsection (1) is not accepted, the lump-sum law in effect on the 
date of the injury applies. 

NEW SECTION. Section 5. Request for proposals for claims 
settlement. The state fund shall prepare a request for proposals 
for contracting with private claims adjusters for settling the 
claims of persons whose benefits have not been determined under a 
claim that arose before July 1, 1990. The request for proposals 
may be based upon a dollar amount of unsettled claims or upon a 
percentage of claims for which benefits have not been determined. 
The state fund may not enter into a contract based upon a 
proposal until it has reported the results of the proposals to 
the 52nd legislature and has received legislative authorization 
to enter into a contract based upon a proposal. 

hb000201.524 
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NEW SECTION. Section 6. Exemption from notice requirement. 
The 30-day notice requirement imposed under 33-15-1106 does not 
apply to rate changes effective July 1, 1990, that occur in 
response to the provisions of [this act]. 

NEW SECTION. Section 7. Effective date. [This act] is 
effective on passage and approval." 

BE CONCURRED IN AS AMENDED 

Signed: ____________________________ _ 

Gary c. Aklestad, Chairman 
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HOUSE BILL NO. 2 

INTRODUCED BY GLASER, HARPER 

A BILL FOR AN ACT ENTITLED: "AN ACT SEPARATING THE 

LIABILITY OF THE STATE WORKERS' COMPENSATION INSURANCE 

PROGRAM AND FUND ON THE BASIS OF WHETHER THE LIABILITY 

ARISES FROM CLAIMS FOR INJURIES RESULTING FROM ACCIDENTS 

THAT OCCURRED BEFORE JULY 1, 1990, OR ACCIDENTS THAT OCCUR 

ON OR AFTER THAT DATE; BS~ABbfSHfNG-SEPARA~B-PBNBfNG-ANB 

A€€9BN~S-PBR-€bA!MS-RBPRBSBN~EB-D~--~HB--BNPBNBEB--bfAB!b!~~ 

ANB--EbA!MS--REPRESEN~EB--B¥--NBW--BBSfNBSS;-AB~HBRfH!NG-~HE 

BBARB-BP-!NVES~MEN~S--~9--MAKB--bBANS--ANB--~--!SSBB--BeNBS 

PA¥ABbE--B¥--~HB--BMPb9¥ER<S--PA¥R9bb--~AK--~--PA¥--9PP-~HE 

BNPBNBEB-b!ABibi~¥;-EREA~!NG-A-S~A~E-BEB~-ANB-PRBY!B!N6--P9R 

A--~W9-~HfRBS-YB~B-~H3RB9N-B¥-~HB-bEGISbA~BRE;-PR9YIB!NG-P9R 

IN€REASEB-bB8lSbA~lYB-9YERSfSH~-9P-~HB-S~A~B-PBNB; PRBY!BING 

~HA~-~HE-€9MHISSf9NBR-9P-fNSBRAN€E-SHAbb-9YERSEB--~HE--S~ATE 

PBNB--ANB-EKAMENH-l~-BlHNNfAbb¥; €bARfP¥fNG-~HB-S~A~B-PBNB~S 

BB~fES;-PRBYIBfNG-~HAT-~HB-S~A~B-PBNB-MA¥-N~--fSSBB--BBNBS; 

ENSBRfNS-EBMPbfANEB-Wf~H-~HE-MANBA~E-~&>~-~HE-S~A~E-PBNB-SE~ 

PREMfBMS--P6R--NEW--BBSfNBSS-A~-A-bEYEb-: JPPfEfEN~-~9-ENSBRE 

SBbYEN€¥;-EK'fl NBfNS-~HE-W9RKE!RS~-eaMPEt:SA~fCN-PA¥R9bb-~Al!-~9 

~BNB-JS,-~9~9; REQUIRING THAT THE STATE FUND SHALL CHARGE 

AMOUNTS SUFFICIEI'T TO PROVIDE REVENUE TO SATISFY CLAIMS AS 

THEY BECOME DUE AND PAYABLE; REQUIRING THAT THE STATE FUND 
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HB 0002/04 

SHALL INCREASE PREMIUM RATES BY 7 PERCENT TO ASSURE 

SUFFICIENT REVENUE TO SATISFY CLAIMS AS THEY BECOME DUE AND 

PAYABLE; PROVIDING A SPECIAL METHOD OF OFFERING LUMP-SUM 

SETTLEMENTS FOR CLAIMS ARISING PRIOR TO JULY 1, 1990; 

REQUIRING THE STATE FUND TO REQUEST PROPOSALS FOR THE 

SETTLEMENT OF CLAIMS ARISING PRIOR TO JU~Y 1, 1990, BY 

PRIVATE CLAIMS ADJUSTERS: AMENDING SECTIONS 39-7i-ii6T 

39-7i-i3tt,-39-7t-i3t4-~HR9BSH 39-71-2311 AND 39-71-2316, 

MCA; 39-1t-~3~iT---39-7t-i3~3,---ANB---39-7i-i59i--~HR9BGH 

39-7i-~594,-M€A;-AMBNBfNG-SE€~%9N-i9,-€HAP~BR-664T--bAWS--9P 

i987;--ANB-PR9YrB%NS-EPPE€~%YE-BA~ES,-AN-APPbi€AB%bt~¥-BA~E, 

ANB-A-~ERMINA~fBN-BA'fE AND PROVIDING AN IMMEDIATE EFFECTIVE 

DATE." 

STATEMENT OF INTENT 

The legislature recognizes that the unfunded liability 

currently existing in the state fund cannot be fully 

addressed at this time. The legislature further recognizes 

that the unfunded liability will have to be addressed from 

time to time in future legislative sessions; that other 

sources of revenue may have to be obtained from time to time 

to assist in reducing the unfunded liabilityi and that 

because of the current state of the economy and because of 

the current premium rates being charged employers, there 

should not be a substantial increase in premium rates at 
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HB 0002/04 

this time. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

(Refer to Third Reading Bill) 

Strike everything after the enacting clause and insert: 

NEW SECTION. Section 1. Purpose of separation of state 

fund liability as of July 1, 1990. (1) An unfunded liability 

exists in the state fund. It has existed since at least the 

mid-1980s and has grown each year. There have been numerous 

attempts to solve the problem by legislation and other 

methods. These attempts have alleviated the problem 

somewhat, but the problem has not been solved. 

(2) The legislature has determined that it is necessary 

to the public welfare to make workers 1 compensation 

insurance available to all employers through the state fund 

as the insurer of last resort. In making this insurance 

available, the state fund has incurred the unfunded 

liability. The legislature has determined that the most 

cost-effective and efficient way to treat claims that arise 

on or after July 1, 1990, is to separate the liability of 

the state fund for the purpose of establishing premium rates 

on the basis of whether a claim arose before July 1, 1990, 

or on or after that date. 

Section 2. Section 39-71-2311, MCA, is amended to read: 

"39 71-2311. Intent and purP<•Se of plan. It is the 
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intent and purpose of the state fund to allow employers the 

option to insure their liability for workers' compensation 

and occupational disease coverage with a nonprofit, 

independent public corporation. The state fund is required 

to insure any employer in this state requesting coverage, 

and it may not refuse coverage for an employer unless an 

assigned risk plan is established under 39-71-431 and is in 

effect. ~he--state--£~nd-mttst-be-neither-more-nor-less-than 

sel£-s~pporting~-Premi~m--rates--mttst--be--set--at--a--ie~ei 

stt££ieient--to--fttnd--the--ins~ranee--program,-ineittding-the 

eests-of-admi~~et~etie"r-ben~f±te,--and--edeq~ete--reeer~ee. 

For the purpose of keeping the state fund solvent, it must 

implement variable pricing levels within individual rate 

classifications to reward an employer with a good safety 

record and penalize an employer with a poor safety record." 

Section 3~ Section 39-71-2316, MCA, is amended to read: 

"39-71-2316. Po~ers of the state fund rulelllil': i ng. 

For the purposes of carrying out its functions, the state 

fund may: 

(1} insure any employer for workers' compensation and 

occupational disease 

by the laws of this 

liability as the coverage is required 

state and, in connection with the 

coverage, provide employers' liability insurance. The state 

fund may charge a minimum yearly premium to cover its 

administrative costs for coverage of a small employer. 
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{2) sue and be sued; 

(3) adopt, amend, and repeal rules relating to the 

conduct of its business; 

(4} enter into contracts relating to the administration 

of the state fund, including claims management, servicing, 

and payment; 

(5) collect and disburse money received; 

(6) adopt classifications and charge premiums for the 

classifications so-ehae-the-seaee-f~nd-will-be-ne±ther--more 

nor--le~~--tka~--self-stlpport±ngo in amounts sufficient to 

provide revenue to satisfy claims as they become due and 

payable. However, in order to assure this cash flow in the 

future, the state fund shall increase total premium rates 

for the fiscal year commencing July 1, 1990, by 7% of the 

immediately preceding fiscal year's total premium. The state 

fund must belong to the 

insurance and shall 

national council on compensation 

use the classifications of employment 

adopted by the national council and corresponding rates as a 

basis for setting its own rates. 

(7) pay the amounts determined due under a poli~y of 

insurance issued by the state fund; 

over 

the 

(B) 

( 9) 

hire personnel; 

declare dividends if there is an excess of assets 

liabilities. However, dividends may not be paid until 

unfunded liability of the state fund is eliminated and 
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adequate actuarially determined reserves are determined. 

(10) perform all functions and exercise all powers of a 

domestic mutual insurer that are necessary, appropriate, or 

convenient for the administration of the state fund." 

NEW SECTION. Section 4. Settlement of fixed benefit 

claims that arose prior to July 1, 1990. (1) The state fund 

shall offer a lump-sum settlement to each person who has a 

claim that arose before July 1, 1990, for which the state 

fund has accepted liability, other than liability for 

medical benefits, and has fixed benefits. The lump-sum 

settlement must be 80% of the amount of liability accepted 

by the state fund, discounted to present value. Each 

settlement offer must contain a provision granting the state 

fund a full and unconditional release of liability, other 

than liability for medical benefits, in exchange for 

accepting the lump-sum settlement& The claimant shall accept 

a lump-sum settlement in writing before November 1, 1990, or 

the settlement offer is void. 

(2) If the lump-sum settlement offer made pursuant to 

subsection (1) is not accepted, the lump-sum law in effect 

on the date of the injury applies. 

NEW SECTION. Section 5. Request for proposals for 

claims settlement. The state fund shall prepare a request 

for proposals for contracting with private claims adjusters 

for settling the cl~irns of persons whose benefits have not 
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1 been determined under a claim that arose before July 1, 

2 1990. The request for proposals may be based upon a dollar 

3 amount of unsettled claims or upon a percentage of claims 

4 for which benefits have not been determined. The state fund 

5 may not enter into a contract based upon a proposal until it 

6 has reported the results of the proposals to the 52nd 

7 legislature and has received legislative authorization to 

8 

9 

enter into a contract based upon a proposal. 

N~W SECTION. Section 6. EKeaption from notice 

10 requirement. The 30-day notice requirement imposed under 

11 33-15-1106 does not apply to rate changes effective July 1, 

12 1990, that occur in response to the provisions of [this 

13 act]. 

14 NEW SECTION. Section 7. Effective date. (This act] is 

15 effective on passage and approval. 

16 -End-

-7- HB 2 



.J 

Free Conference Committee 
on House Bill 002 

Report No. 1, May 25, 1990 

Page 1 of 15 

Mr. President and Mr. Speaker: 

We, your Free Conference Committee on House Bill 002 met and 
considered: 

We recommend that House Bill 002 (reference copy -- salmon) be 
amended as follows: 

1. Title, page 1, line 23. 
Following: "29291" 
Strike: remainder of line 23 through "DATE" on page 2, line 13 
Insert: "PROVIDING MONEY FOR INITIAL OPERATING EXPENSES FOR 

CLAIMS FOR INJURIES RESULTING FROM ACCIDENTS THAT OCCUR ON 
OR AFTER JULY 1 1990; AUTHORIZING LOANS FROM RESERVES OF THE 
STATE FUND FROM PREMIUMS ATTRIBUTABLE TO WAGES PAYABLE ON OR 
AFTER JULY 1, 1990, FOR PAYMENT OF CLAIMS FOR INJURIES 
RESULTING FROM ACCIDENTS THAT OCCURRED BEFORE JULY 1, 1990; 
ESTABLISHING SEPARATE FUNDING AND ACCOUNTS FOR CLAIMS 
REPRESENTED BY THE UNFUNDED LIABILITY AND CLAIMS REPRESENTED 
BY NEW BUSINESS; PROVIDING FOR INCREASED LEGISLATIVE 
OVERSIGHT OF THE STATE FUND; CLARIFYING THE STATE FUND'S 
DUTIES; PROVIDING THAT THE STATE FUND MAY NOT ISSUE BONDS; 
ENSURING COMPLIANCE WITH THE MANDATE THAT THE STATE FUND SET 
PREMIUMS FOR NEW BUSINESS AT A LEVEL SUFFICIENT TO ENSURE 
SOLVENCY; REMOVING THE TERMINATION OF THE WORKERS' 
COMPENSATION PAYROLL TAX; PROVIDING A SPECIAL METHOD OF 
OFFERING NEGOTIATED SETTLEMENTS FOR CLAIMS ARISING PRIOR TO 
JULY 1, 1990; PROVIDING FOR COORDINATION OF THIS ACT WITH 
THE OCCUPATIONAL DISEASE ACT OF MONTANA; ALLOWING THE STATE 
FUND TO REQUEST PROPOSALS FOR THE SETTLEMENTS OF CLAIMS 
ARISING PRIOR TO JULY 1, 1990; APPROPRIATING MONEY TO THE 
DEPARTMENT OF REVENUE FOR ADMINISTERING COLLECTION OF THE 
PAYROLL TAX; AMENDING SECTIONS 33-1-102, 39-71-116, 39-71-
2311, 39-71-2313 THROUGH 39-71-2316, 39-71-2321, 39-71-2323, 
39-71-2501 THROUGH 39-71-2504, MCA; AMENDING SECTION 10, 
CHAPTER 664, LAWS OF 1987; AND PROVIDING EFFECTIVE DATES AND 
AN APPLICABILITY DATE" 

2. Page 3, line 4 through page 7, line 15. 
Strike: everything after the enacting clause 
Insert: "NEW SECTION. Section 1. Purpose of separation of state 
fund liab1l1ty as of July 1, 1990, and of separate funding of 
claims before and on or after that date. (1) An unfunded 
liability exists in the state fund. It has existed since at least 
the mid-1980s and has grown each year. There have been numerous 

ADOPT 
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Page 2 

attempts to solve the problem by legislation and other methods. 
These attempts have alleviated the problem somewhat, but the 
problem has not been solved. 

(2) The legislature has determined that it is necessary to 
the public welfare to make workers' compensation insurance 
available to all employers through the state fund as the insurer 
of last resort. In making this insurance available, the state 
fund has incurred the unfunded liability. The legislature has 
determined that the most cost-effective and efficient way to 
provide a source of funding for and to ensure payment of the 
unfunded liability and the best way to administer the unfunded 
liability is to: (a) separate the liability of the state fund 
on the basis of whether a claim is for an injury resulting from 
an accident that occurred before July 1, 1990, or an accident 
that occurs on or after that date; 

(b) extend the payroll tax imposed by 39-71-2503 and 
dedicate the tax money first to the repayment of loans given 
under [section 4) and then to the direct payment of the costs of 
administering and paying claims for injuries from accidents that 
occurred before July 1, 1990. 

(3) The legislature further determines that in order to 
prevent the creation of a new unfunded liability with respect to 
claims for injuries for accidents that occur on or after July 1, 
1990, certain duties of the state fund should be clarified and 
legislative oversight of the state fund should be increased. 

NEW SECTION. Section 2. Separate payment structure and 
sources for cla1ms for injuries resulting from accidents that 
occurred before July 1, 1990, and on or after July 1, 1990 -
spending limit. (1) Premiums paid to the state fund based upon 
wages payable before July 1, 1990, may be used only to administer 
and pay claims for injuries resulting from accidents that 
occurred before July 1, 1990. Except as provided in [section 4) 
and 39-71-2316(9), premiums paid to the state fund based upon 
wages payable on or after July 1, 1990, may be used only to 
administer and pay claims for injuries resulting from accidents 
that occur on or after July 1, 1990. 

(2) The state fund shall: 
(a) determine the cost of administering and paying claims 

for injuries resulting from accidents that occurred before July 
l, 1990, and separately determine the cost of administering and 
paying claims for injuries resulting from accidents that occur on 
or after July 1, 1990; 

(b) keep adequate and separate accounts of the costs 
determined under subsection (2)(a); and 

(c) fund administrative expenses and benefit payments for 
claims for injuries resulting from accidents that occurred before 
July 1, 1990, and claims for injuries resulting from accidents 
that occur on or after July 1, 1990, separately from the sources 
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provided by law. 

May 25, 1990 
Page 3 

(3) The state fund may not spend more than $3 million a 
year to administer claims for injuries resulting from accidents 
that occurred before July 1, 1990. 

NEW SECTION. Section 3. Initial operating expenses for 
claims for InJuries resulting from accidents that occur on or 
after July 1, 1990. During the fiscal year beginning July l, 
1990, the state fund shall transfer $12 million from money 
deposited under 39-71-2321 in the state fund before July 1, 1990, 
to the account created by 39-71-2321 for the administration and 
payment of claims for injuries resulting from accidents that 
occur on or after July 1, 1990. 

NEW SECTION. Section 4. Use of payroll tax proceeds -
loans. Taxes collected under 39-71-2503 may be used only to 
administer and pay claims for injuries resulting from accidents 
that occurred before July l, 1990, including the cost of repaying 
loans given under this section. If the state fund determines 
that, for the next l or more years following the date of the 
determination, the tax revenue, together with other funds in the 
account required by 39-71-2321 for claims for injuries resulting 
from accidents that occurred before July 1, 1990, will be 
insufficient to administer and pay those claims, the state fund, 
through its board of directors, may advise the board of 
investments that additional funding is necessary. The board of 
investments may loan, from reserves accumulated from premiums 
paid to the state fund based upon wages payable on or after July 
1, 1990, amounts necessary for payment of claims for injuries 
resulting from accidents that occurred before July l, 1990. The 
loans must bear interest at 7 l/2%. 

NEW SECTION. Section 5. Legislative audit of state fund. 
The leg1slat1ve auditor shall annually conduct or have conducted 
a financial and compliance audit of the state fund, including its 
operations relating to claims for injuries resulting from 
accidents that occurred before July 1, 1990. The audit must 
include evaluations of the claims reservation process, the 
amounts reserved, and the current report of the state fund's 
actuary. The evaluations may be conducted by persons appointed 
under 5-13-305. Audit and evaluation costs are an expense of and 
must be paid by the state fund and must be allocated between 
those claims for injuries resulting from accidents that occurred 
before July 1, 1990, and those claims for injuries resulting from 
accidents that occur on or after that date. 

Section 6. Section 39-71-116, MCA, is amended to read: 
"39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have the 
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(1) ''Administer and pay" includes all actions by the state 
fund under the Workers' Compensation Act and the Occupational 
Disease Act of Montana necessar to the investi ation, review, 
and settlement of c a1ms, pa¥ment of benefits, sett1ng o 
reserves, furnishing of serv1ces and facilities, and utilization 
of actuarial, audit, accounting, vocational rehabilitation, and 
legal services. 

+±till "Average weekly wage" means the mean weekly earnings 
of all employees under covered employment, as defined and 
established annually by the Montana department of labor and 
industry. It is established at the nearest whole dollar number 
and must be adopted by the department prior to July 1 of each 
year. 

fflill "Beneficiary" means: 
(a) a surv1v1ng spouse living with or legally entitled to 

be supported by the deceased at the time of lnJury; 
(b) an unmarried child under the age of 18 years; 
(c) an unmarried child under the age of 22 years who is a 

full-time student in an accredited school or is enrolled in an 
accredited apprenticeship program; 

(d) an invalid child over the age of 18 years who is 
dependent upon the decedent for support at the time of injury; 

(e) a parent who is dependent upon the decedent for support 
at the time of the injury (however, such a parent is a 
beneficiary only when no beneficiary, as defined in subsections 
(2)(a) (3)(a) through (2)(6) (3)(d) of this section, exists); and 

(f) a brother or sister under the age of 18 years if 
dependent upon the decedent for support at the time of the injury 
(however, such a brother or sister is a beneficiary only until 
the age of 18 years and only when no beneficiary, as defined in 
subsections (2)(a) (3)(a) through (2)(e) (3)(e) of this section, 
exists). 

t-3-t-ill "Casual employment" means employment not in the 
usual course of trade, business, profession, or occupation of the 
employer. 

+4+(5) "Child" includes a posthumous child, a dependent 
stepchil~and a child legally adopted prior to the injury. 

t5till "Days" means calendar days, unless otherwise 
specified. 

Will "Department" means the department of labor and 
industry. 

-R+ill "Fiscal year" means the period of time between July 
1 and the succeeding June 30. 

+S+ill "Insurer" means an employer bound by compensation 
plan No. 1, an insurance company transacting business under 
compensation plan No. 2, the state fund under compensation plan 
No. 3, or the uninsured employers' fund provided for in part 5 of 
this chapter. 
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t9+l!..Ql "Invalid" means one who is physically or mentally 
incapacitated. 

t±-&t.11:ll "Maximum healing" means the status reached when a 
worker is as far restored medically as the permanent character of 
the work-related injury will permit. 

+-*-±+ill.l "Order" means any decision, rule, direction, 
requirement, or standard of the department or any other 
determination arrived at or decision made by the department. 
~~ "Payroll", "annual payroll", or "annual payroll for 

the preced1ng year" means the average annual payroll of the 
employer for the preceding calendar year or, if the employer 
shall not have operated a sufficient or any length of time during 
such calendar year, 12 times the average monthly payroll for the 
current year. However, an estimate may be made by the department 
for any employer starting in business if no average payrolls are 
available. This estimate is to be adjusted by additional payment 
by the employer or refund by the department, as the case may 
actually be, on December 31 of such current year. An employer's 
payroll must be computed by calculating all wages, as defined in 
39-71-123, that are paid by an employer. 

f±-3+(14) "Permanent partial disability" means a condition, 
after a worker has reached maximum healing, in which a worker: 

(a) has a medically determined physical restriction as a 
result of an injury as defined in 39-71-119; and 

(b) is able to return to work in the worker's job pool 
pursuant to one of the options set forth in 39-71-1012 but 
suffers impairment or partial wage loss, or both. 

-H:-4-tiill "Permanent total disability" means a condition 
resulting from injury as defined in this chapter, after a worker 
reaches maximum healing, in which a worker is unable to return to 
work in the worker's job pool after exhausting all options set 
forth in 39-71-1012. 

~illl The term "physician" includes "surgeon" and in 
either case means one authorized by law to practice his 
profession in this state. 

~( 17_} The "plant of the employer" includes the place of 
business ~ third person while the employer has access to or 
control over such place of business for the purpose of carrying 
on his usual trade, business, or occupation. 

~..l!.!!l "Public corporation" means the state or any county, 
municipal corporation, school district, city, city under 
commission form of government or special charter, town, or 
village. 

f-HB-lill "Reasonably safe place to work" means that the 
place of employment has been made as free from danger to the life 
or safety of the employee as the nature of the employment will 
reasonably permit. 

++9+~ "Reasonably safe tools and appliances" are such 
tools and appliances as are adapted to and are reasonably safe 
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for use for the particular purpose for which they are furnished. 
~..!.ill "Temporary total disability" means a condition 

resulting from an injury as defined in this chapter that results 
in total loss of wages and exists until the injured worker 
reaches maximum healing. 

~11ll. "Year", unless otherwise specified, means calendar 
year." 

Section 7. Section 39-71-2311, MCA, is amended to read: 
"39-71-2311. Intent and purpose of plan. It is the intent 

and purpose of the state fund to allow employers the option to 
insure their liability for workers' compensation and occupational 
disease coverage with a mutual insurance fund. The state fund is 
required to insure any employer in this state requesting 
coverage, and it may not refuse coverage for an employer unless 
an assigned risk plan ~ established under 39-71-431 aft& is in 
effect. The state fund must be neither more nor less than self
supporting. Premium rates must be set at least annually at a 
level sufficient to ~ ensure the adequate funding of the 
insurance program, including the costs of administration, 
benefits, and adequate reserves, during and at the end of the 
period for which the rates will be in effect. In determining 
premium rates, the state fund shall make every effort to 
adequately predict future costs. When the costs of a factor 
influencing rates are unclear and difficult to predict, the state 
fund shall use a prediction calculated to be more than likely to 
cover those costs rather than less than likely to cover those 
costs. Unnecessary surpluses that are created by the imposition 
of premiums found to have been set higher than necessary because 
of a high estimate of the cost of a factor or factors may be 
refunded by the declaration of a dividend as provided in this 
~art. For the purpose of keeping the state fund solvent, it must 
~mplement variable pricing levels within individual rate 
classifications to reward an employer with a good safety record 
and penalize an employer with a poor safety record." 

Section 8. Section 39-71-2313, MCA, is amended to read: 
"39-71-2313. State compensation mutual insurance fund 

created. There is a state compensation mutual insurance fund 
known as the state fund that is a nonprofit, independent public 
corporation established for the purpose of allowing an option for 
employers to insure their liability for workers' compensation and 
occupational disease coverage under this chapter. ~he state EHA6 
exists as a 6e1Restie mHtttal iRsttrer as EiefiReEl iR 33 3 lGi!," 

Section 9. Section 39-71-2314, MCA, is amended to read: 
"39-71-2314. State fund a IRHtttal iAsttraAee earrier -

assigned risk plan. (l) ~he state fttA6 is a Ele!Restie mttt~ 
iRsttrer eoAtrelleEi ~y the laws relatiR~ to the re~ttlatieA of 
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eemeetie m~t~al iRsurers iR this state. However, the reserve 
re~~iremeRts set forth iR ~itle 33 1 chapter 2 1 part s, aRe the 
formatieR 1 iReor~oratioR 1 eylaws, aRe eoRdiR~ re~HiremeRts set 
forth iR ~itle 33, ehapter 3 1 do Ret apply to the state fHRa. ~he 
state fuRe is Rot a memeer iRsurer for the pHrposes of the 
iRsHraRee ~uaraRty assoeiatioR estaelishee ~~rs~aRt to ~itle 33 1 
eha~ter 19 1 part 1, 

(2) ~he eommissioRer of iRsuraRee may Hot termiRate the 
o~eratioAs of the state fuAd based OR iRsolveRey eHe to the 
uRf~Aeea liaeility that is reeo~Ri~ed to exist oR the date of 
passa~e of this part. 

+3+1!1 If an assigned risk plan is established and 
administered pursuant to 39-71-431, the state fund is subject to 
the premium tax liability for insurers as provided in 33-2-705 
based on earned premium and paid on revenue from the previous 
fiscal year. 

(2) The state fund is subject to laws that ~enerally apply 
to state agencies, including but not limited to T1tle 2, chapters 
2, 3, 4 (except as provided in 39-71-2316), and 6, and Title 5, 
chapter 13. The state fund is not exemet from a law that applies 
to state agencies unless that law spec1fically exempts the state 
fund by name and clearly states that it is exempt from that law." 

Section 10. Section 39-71-2315, MCA, is amended to read: 
''"39-71-2315. Management of state fund -- powers and duties 

of the board. (1) The management and control of the state fund is 
vested solely in the board. 

(2) The board is vested with full power, authority, and 
jurisdiction over the state fund. The board may perform all acts 
necessary or convenient in the exercise of any power, authority, 
or jurisdiction over the state fund, either in the administration 
of the state fund or in connection with the insurance business to 
be carried on under the provisions of this part, as fully and 
completely as the governing body of a private mutual insurance 
carrier, in order to fulfill the objectives and intent of this 
part. Bonds maa not be issued by the board, the state fund, or 
the executive !rector." 

Section 11. Section 39-71-2316, MCA, is amended to read: 
''39-71-2316. Powers of the state fund -- rulemaking. For 

the purposes of carrying out its functions, the state fund may: 
(1) insure any employer for workers' compensation and 

occupational disease liability as the coverage is required by the 
laws of this state and, in connection with the coverage, provide 
employers' liability insurance. The state fund may charge a 
minimum yearly premium to cover its administrative costs for 
coverage of a small employer. 

(2) sue and be sued; 
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(3) adopt, amend, and repeal rules relating to the conduct 
of its business; 

(4) except as provided in (section 21], enter into 
contracts relating to the administration of the state fund, 
including claims management, servicing, and payment; 

(5) collect and disburse money received; 
(6) adopt classifications and charge premiums for the 

classifications so that the state fund will be neither more nor 
less than self-supporting. Premium rates for classifications may 
only be adopted and changed usin~ a process, a procedure, 
formulas, and factors set forth 1n rules adopted under Title 2, 
chapter 4, parts 2 through 4. After such rules have been 
adopted, the state fund need not follow the rulemaking prov1s1ons 
of Title 2, cha ter 4, when chan in classifications and remium 
rates. The contested case rights and prov1s1ons o T1tle 2, 
chapter 4, do not apply to an employer's classification or 
premium rate. The state fund must belong to the national council 
on compensation insurance and shall use the classifications of 
employment adopted by the national council and corresponding 
rates as a basis for setting its own rates. 

(7) pay the amounts determined due under a policy of 
insurance issued by the state fund; 

(8) hire personnel; 
(9) declare dividends if there is an excess of assets over 

liabilities. However, dividends may not be paid until ~ 
tlAftlA~e~ lia~ility ef the state fHA~ is elimiBate~ aA~ adequate 
actuarially determined reserves are ~ete£miAea set aside. If 
those reserves have been set aside, money that can be declared as 
a dividend must be transferred to the account created by 39-71-
2321 for claims for injuries resulting from accidents that 
occurred before July 1, 1990, and used for the purposes of that 
account. After all claims funded b that account have been aid, 
div1 ends may be declared and paid to insureds. 

(10) perform all functions and exercise all powers of a 
domestic mutual insurer that are necessary, appropriate, or 
convenient for the administration of the state fund." 

Section 12. Section 39-71-2321, MCA, is amended to read: 
"39-71-2321. What to be deposited in state fund. ill All 

premiums, penalties, recoveries by subrogation, interest earned 
upon money belonging to the state fund, and securities acquired 
by or through use of money must be deposited in the state fund. 
They must be separated into two accounts based u~on whether they 
relate to claims for injuries resulting from accidents that 
occurred before July 1, 1990, or claims for injuries resulting 
from accidents that occur on or after that date. 

(2 The loan roceeds iven to the state fund under 
[sect1on 4 must be depos1te in the account for cla1ms for 
injuries resulting from accidents that occurred before July 1, 
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Section 13. Section 39-71-2323, MCA, is amended to read: 
"39-71-2323. Surplus in state fund -- payment of dividends. 

~Subject to the provisions of 39-71-2316(9), if at the end of 
any fiscal year there exists in the state fund account created by 
39-71-2321 for claims for injuries resulting from accidents that 
occur on or after July 1, 1990, an excess of assets over 
liabilities, including necessary reserves and a reasonable 
surplus, s~eh liaeilities to iRel~ee Reeessary reserves, \thieh 
and if the excess may be eivieee refunded safely, then the state 
fund may declare a dividend. iR the maftfter as the The rules of 
the state fund must prescribe the manner of paymenr-fo those 
employers who have paid premiums into the state fund in excess of 
liabilities chargeable to them in the fund for that year. In 
determining the amount or proportion of the balance to which the 
employer is entitled as dividends, the state fund shall give 
consideration to the prior paid premiums and accident experience 
of each individual employer during the dividend year.'' 

Section 14. Section 39-71-2501, MCA, is amended to read: 
''39-71-2501. Definitions. As used in this part, the 

following definitions apply: 
(1) "Department" means the department of laeor aAe ifte~stry 

revenue provided for in 2 15 1781 2-15-1301. 
(2) "Employer" has the meaning set forth in 39-71-117. 
(3) "Payroll'' means the payroll of an employer for each of 

the calendar quarters ending March 31, June 30, September 30, and 
December 31, for all employments covered under 39-71-401. 

(4) ''State fund'' means the state compensation mutual 
insurance fund. 

(5) ''Tax" means the workers' compensation payroll tax 
provided for in 39-71-2503. 

(6) "Tax account" means the workers' compensation tax 
account created by 39-71-2504.'' 

Section 15. Section 39-71-2502, MCA, is amended to read: 
"39-71-2502. Findings and purpose. (1) Based on current 

liabilities and actuarial analysis, an unfunded liability 
presently exists in the state fund with regard to claims for 
injuries resulting from accidents that occurred before July 1, 
1990, and is ~rojeetee to it may increase. While legislative 
act1on is required to correct the causes of the unfunded 
liability, those actions will not provide sufficient funds to 
permit the state fund to pay its existing liabilities and 
obligations in a timely manner from premium and investment income 
available to the state fund. Therefore, it is necessary to 
provide a source of funding for the unfunded liability in 
addition to premium and investment income. 
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(2) The police power of the state extends to all great 
public needs. The state, in the exercise of its police power, has 
determined that it is greatly and immediately necessary to the 
public welfare to make workers' compensation insurance available 
to all employers through the state fund as the insurer of last 
resort. In making this insurance available, the state fund has 
incurred the unfunded liability described in subsection (1). The 
burden of this unfunded liability should not be borne solely by 
those employers who have insured with the state fund because the 
availability of insurance to all employers through the state fund 
has benefited all employers who have workers' compensation 
coverage. Therefore, all employers who have employments covered 
by the workers' compensation laws should share in the cost of the 
unfunded liability. 

(3) The purpose of this part is to provide a supplemental 
source of financing for the unfunded liability." 

Section 16. Section 39-71-2503, MCA, is amended to read: 
"39-71-2503. Workers' compensation payroll tax ~eAalty. 

(1) (a) There is imposed on each employer a workers' compensation 
payroll tax in an amount equal to~ 0.28% of the employer's 
payroll in the preceding calendar quarter for all employments 
covered under 39-71-401, except that if an employer is subject to 
15-30-204(2), the tax is an amount equal to 0.28% Of the 
employer's payroll in the preceding week. This payroll tax must 
be used to reduce the unfunded liability in the state fund 
incurred for claims for injuries resulting from accidents that 
occurred before July 1, 1990. The department must report past 
and ~rejected future tax proceeds to the legislature, which shall 
cons1der the re ort and determine the tax rate necessar for 
repayment o loans w1th interest. 

(e) ~ae tax is aue ana payable followin~ the eae of eaea 
ealeaea£ ~~aree£ 1 eemmenein~ with the qua£te£ casing Se~tembc£ 
39, 1987. 

(e) ~he tax must be paid to ana eolleetca by the 
ac~aftffiCAta ~ftC ae~aftffiCAt shall pre~are a~~ro~riate retHtAS to 
be files ey eaea e~loyer Of iRSHfCf ~litA the ~ayflletlt of the taJfa 

td+i£1 Each employer shall maintain the records the 
department requires concerning the employer's payroll. The 
records are subject to inspection by the department and its 
employees and agents during regular business hours. 

(e) ~axes Rot ~aia whea sue bear iaterest at the rate of 1% 
a moath, ~ae efft~loyer shall also ~ay a ~enalty e~Hal to 19% of 
the affiOHAt of tAC eeliAqHCAt taK, 

(2) All collections of the tax are appropriated to and must 
be deposited as received in the tax account. The tax is in 
addition to any other tax or fcc assessed against employers 
subject to the tax. 

(3) (a) On or before the 20th day of May, August, November, 

051931CC.HRT 



May 25, 1990 
Page ll 

and February, each employer subject to the tax shall file a 
return in the form and containing the information required by the 
department and, except as provided in subsection (3)(b), pay the 
amount of tax required by this section to be paid on the 
employer's payroll for the preceding calendar quarter. 

(b) An employer subject to 15-30-204(2) shall remit to the 
department a weekly payment with its weekly withholding tax 
payment in the amount required by subsection (l)(a). 

(c) A tax payment required by subsection (l)(a) must be 
made with the return filed pursuant to 15-30-204. The department 
shall first credit a payment to the liability under 15-30-202 and 
credit anr remainder to the workers' compensation tax account 
provided 1n 39-71-2504. 

(4) An employer's officer or employee with the duty to 
collect, account for, and pay to the department the amounts due 
under this section who willfully fails to pay an amount is liable 
to the state for the unpaid amount and any penalty and interest 
relating to that amount. 

(5) Returns and remittances under subsection (3) and any 
information obtained by the department during an audit are 
subject to the provisions of 15-30-303, but the department may 
disclose the information to the department of labor and industry 
under circumstances and conditions that ensure the continued 
confidentiality of the information. 

6 The de artment of labor and and the state fund 
shall, on the e ect1ve date of th1s act or as soon a ter that 
date as possible, give the department a list of all employers 
having coverage under an¥ plan administered or regulated by the 
department of labor and tndustry and the state fund. After the 
lists have been given to the department, the department of labor 
and industry and the state fund shall update the lists weekly. 
The department of labor and industry and the state fund shall 
provide the department with access to their computer data bases 
and paper files and records for the pureose of the department's 
administration of the tax imposed by th1s section. 

~lll SeetieAs 15 35 11~ thre~~h 15 35 114, 15 35 121, aAd 
15 35 122 The provisions of Title 15, chapter 30, not in conflict 
with the provisions of this part regarding administration, 
remedies, enforcement, collections, hearin s, 1nterest, 
ef1c1ency assessments, cred1ts for overpayment, statute of 

limitations, penalties, and department rulemaking authority apply 
to the tax, to employers, and to the department." 

Section 17. Section 39-71-2504, MCA, is amended to read: 
"39-71-2504. Workers' compensation tax account. (l) There 

is a workers' compensation tax account in the state special 
revenue fund. The workers' com ensation tax account consists of a 
tax account an a workers' compensat1on loan repaament account. 

(2) All collections of the tax, interest an penalties on 
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the tax, and revenue appropriated to the workers' compensation 
tax account under section 11, Chapter 9, Special Laws of June 
1989, must be deposited in the workers' compensation tax account. 
All such money deposited in the workers' compensation tax account 
must be credited to the workers' compensation loan repayment 
account to the extent necessar to a the rinci al of and 
1nterest ue on workers' com ensation loans 1ssued un er section 
4 • The balance in the workers' compensat1on loan repayment 
account must be credited to the tax account within the workers' 
compensat1on tax account and are 1s statutor1ly appropr1ated, as 
provided in 17-7-502, to the rle~aftmeftt state fund to be used to 
reduce the unfunded liability in the state fund incurred for 
claims for injuries resulting from accidents that occurred before 
July 1, 1990." 

NEW SECTION. Section 18. Coordination with Occupational 
Disease Act of Montana. For purposes of [this act] and the 
administration of Title 39, chapter 72, a reference in (this act] 
to an injury resulting from an accident or to a claim for an 
injury resulting from an accident includes a disablement as 
defined in 39-72-102(4). 

NEW SECTION. Section 19. Transfer of accounts receivable. 
The department of revenue is not responsible for the collection 
of an account receivable it takes over from the department of 
labor and industry on [the effective date of this section] if the 
account is more than 720 days past due or is an account of an 
employer that is no longer in business. Such accounts must be 
transferred to the state auditor for collection. 

NEW SECTION. Section 20. Settlement of fixed benefit 
claims that arose prior to July 1, 1990. (1) If funds are 
available, the state fund may offer a negotiated claim settlement 
to each person who has a claim that arose before July 1, 1990, 
for which the state fund has accepted liability, other than 
liability for medical benefits, and has fixed benefits. Each 
settlement offer must contain a provision granting the state fund 
a full and unconditional release of liability, other than 
liability for medical benefits, in exchange for accepting the 
negotiated claim settlement. The claimant shall accept a 
negotiated claim settlement in writing before November l, 1990, 
or the settlement offer is void. The negotiated claim settlement 
may be paid in a fixed amount without any justification by the 
claimant. 

(2) If the negotiated claim settlement offer made pursuant 
to subsection (l) is not accepted, the lump-sum law in effect on 
the date of the injury applies. 

NEW SECTION. Section 21. Request for proposals for claim 
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settlement. The state fund may prepare a request for proposals 
for contracting with private claims adjusters for settling the 
claims of persons whose benefits have not been determined under a 
claim that arose before July 1, 1990. The request for proposals 
may be based upon a dollar amount of unsettled claims or upon a 
percentage of claims for which benefits have not been determined. 
The state fund may not enter into a contract based upon a 
proposal until it has reported the results of the proposals to 
the 52nd legislature and has received legislative authorization 
to enter into a contract based upon a proposal. 

Section 22. Section 33-1-102, MCA, is amended to read: 
''33-1-102. Compliance required -- exceptions -- health 

service corporations -- health maintenance organizations -
governmental insurance programs. (1) No person shall transact a 
business of insurance in Montana or relative to a subject 
resident, located, or to be performed in Montana without 
complying with the applicable provisions of this code. 

(2) No provision of this code shall apply with respect to: 

(a) domestic farm mutual insurers as identified in chapter 
4, except as stated in chapter 4; 

(b) domestic benevolent associations as identified in 
chapter 6, except as stated in chapter 6; and 

(c) fraternal benefit societies, except as stated in 
chapter 7. 

(3) This code applies to health service corporations as 
prescribed in 33-30-102. The existence of such corporations is 
governed by Title 35, chapter 2, and related sections of the 
Montana Code Annotated. 

(4) This code does not apply to health maintenance 
organizations to the extent that the existence and operations of 
such organizations are authorized by chapter 31. 

(5) This code does not apply to workers' compensation 
insurance programs provided for in Title 39, chapter 71, ~ 
parts 21 and 23, and related sections. 

(6) This code does not apply to the state employee group 
insurance program established in Title 2, chapter 18, part 8. 

(7) This code does not apply to insurance funded through 
the state self-insurance reserve fund provided for in 2-9-202. 

(8) (a) This code does not apply to any arrangement, plan, 
or interlocal agreement between political subdivisions of this 
state whereby the political subdivisions undertake to separately 
or jointly indemnify one another by way of a pooling, joint 
retention, deductible, or self-insurance plan. 

(b) This code does not apply to any arrangement, plan, or 
interlocal agreement between political subdivisions of this state 
or any arrangement, plan, or program of a single political 
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subdivision of this state whereby the political subdivision 
provides to its officers, elected officials, or employees 
disability insurance or life insurance through a self-funded 
program." 

Section 23. 
amended to read: 

Section 10, Chapter 664, Laws of 1987, is 

"Section 10. Effective date 
effective on passage and approval 

termiaatioa. This act is 
aR~ termiftates J~ae 39, 1991." 

NEW SECTION. Section 24. Time for filing tax returns. For 
the period from July 1, 1990, through June 30, 1991, each 
employer subject to the tax provided for in 39-71-2503 shall 
file, on or before the 20th day of May, August, November, and 
February, a return in the form and containing the information 
required by the department of labor and industry. 

NEW SECTION. Section 25. Appropriation. There is 
appropnated $124,131 from the general fund to the department of 
revenue for the fiscal year beginning July 1, 1990, to be used to 
convert state fund and department of labor and industry 
data relating to the collection of the employer's payroll tax and 
to prepare a system for the collection of the tax by the 
department of revenue. 

NEW SECTION. Section 26. Saving clause. [This act] does 
not affect rights and duties that matured, penalties that were 
incurred, or proceedings that were begun before [the effective 
date of this act]. 

NEW SECTION. Section 27. Severability. If a part of [this 
act] is inval1d, all valid parts that are severable from the 
invalid part remain in effect. If a part of [this act] is invalid 
in one or more of its applications, the part remains in effect in 
all valid applications that are severable from the invalid 
applications. 

NEW SECTION. Section 28. Codification instruction. 
[Sect1ons 1, 2, 4, and 5] are intended to be codified as an 
integral part of Title 39, chapter 71, part 23, and the 
provisions of Title 39, chapter 71, part 23, apply to [sections 
1 , 2, 4, and 5] . 

NEW SECTION. Section 29. Effective dates -- applicability. 
(1) [Sections l through 13, 15, 17, 18, 20 through 28 and this 
section] are effective July l, 1990. 
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(2) The change in the tax rate in 39-71-2503(l)(a) and the 
amendment inserted at the end of 39-71-2503(l)(a) by [section 16] 
are effective October 1, 1990, and apply to wages payable on or 
after July 1, 1990. 

(3) [Sections 14 and 19] and all other amendments to 39-71-
2503 contained in [section 16] are effective July 1, 1991. 

And that this Conference Committee Report be adopted. 

For the Senate: For the House: 

Sen. Rep. 

Sen. 

~/. \.Q_Q N (J',rv~~ 
$t?n. Norman Rep. Glaser 
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HOUSE BILL NO. 2 

INTRODUCED BY GLASER, HARPER 

A BILL FOR AN ACT ENTITLED: "AN ACT SEPARATING THE 

LIABILITY OF THE STATE WORKERS' COMPENSATION INSURANCE 

PROGRAM AND FUND ON THE BASIS OF WHETHER THE LIABILITY 

ARISES FROM CLAIMS FOR INJURIES RESULTING FROM ACCIDENTS 

THAT OCCURRED BEFORE JULY 1, 1990, OR ACCIDENTS THAT OCCUR 

ON OR AFTER THAT DATE; BSTABLISHING-SBPARATB-PSNBINS-ANB 

AEEBHNTS-PSR-ELAIMS-RBPRBSBNTBB-B~--THB--HNPHNBBB--biABILIT¥ 

ANB--ELAIMS--RBPRBSBNTEB--B¥--NEW--BSSINBSS;-A~HBRI&INS-THB 

B9ARB-9P-lNYESTMBNTS--Te--MAKB--b9ANS--ANB--TB--lSS8B--B9NBS 

PA¥ABLB--B¥--THB--BMPb9¥BRLS--PA¥R9bb--TAK--Te--PA¥--9PP-THB 

BNPHNBEB-blABlbiT¥;-BRBATIN6-A-STATB-BBBT-ANB-PR9YIBING--P9R 

A--TWB-THIRBS-YeTE-THBRBeN-B¥-THB-bBSISbATHRB;-PRBYIBING-PeR 

INERBASBB-LBSISbATIYB-6YERSlSHT-6P-THB-STATB-PHNB; PR9YIBINS 

THAT-THB-BSMMlSSl6NBR-6P-INSHRANEB-SHAbh-9YBRSBB--THB--STATE 

PHNB--ANB-BKAMlNB-tT-BfBNNlAbh¥; BbARfP¥iNG-THB-STATB-PHNBLS 

B8TlBS;-PR9YfBfN6-THAT-TBH-S~ATB-PHNB-MA¥-NeT--ISSSB--BSNBS; 

BNSHRlNG-BeMPbiANBB-WlTH-THB-MANBATB-THAT-THB-STATB-PHND-SBT 

PREMiUMS--PSR--NEW--BSSINBSS-AT-A-bEYBL-S8PPiBlBNT-T6-BNSHRB 

S9bYENE¥;-BMTENBlN6-THB-W6RKBRSL-BSMPBNSATIBN-PA¥R9bb-TAM-T9 

dSNB-39,-i9iO; ReeeiRlNG-THAT-THB-STATB--PBNB--SHALL--BHARSB 

AM68NTS--S8PPlBlBNT--Te-PR9YiBB-RBVENHB-T9-SATISPY-BbAIMS-AS 

THBY-BB€9ME-BHB-ANB-PAYABhB;-RBeSIRlN6-THAT-THB--STilTB--PHNB 
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SBAbL---iNERBASB--PREMlSM--RATBS--BY--7--PBRBBNT--Te--ASSHRB 

SHPPIBIBNT-REYBNHB-Te-SATfSP¥-BbAlMS-AS-THBY-BBBeMB-BSB--ANB 

PAYABbB; PR9YlBlN6--A--SPBBIAL--MBTH9B-9P-9PPBRlNG-bSMP-SHM 

SBTThBMBNTS-PSR--BhAIMS--ARlSfNS--PRl9R--Te--d8hY--i,--i999; 

RBe6iRfN6--THB--STATB--PSNB--Te--RBe8BST--PR9P9SAhS--P9R-THB 

SBTTLBMBNT-9P-BLAlMS-ARISlN6--PRIBR--Te--d8L¥--iT--i9997 --BY 

PRlYATB---BLAIMS--ABdHSTBRS; AMENBING--SEBTIBNS 39-7%-ii67 

39-7i-~3ll7-39-7f-~314-THR9SGH 39-~i-i3ii--AN9 39-7i-i3f67 

MBA= 39-~i-i3ii,---39-7i-i3~3,---AN9---39-7i-~59i--THR966H 

39-~f-i5C47 -MBA7-AMBNBlNS-SEeTx9N-i97 -BHAPTER-6647--bAWS--9P 

f987;--ANB-PRCYxBxN6-EPPBETxYB-BATES7-AN-APPhxeABxbiT¥-BATB7 

ANB-A-TBRMINATISN-BATB ANB-PR9YiBfN6-AN-i~~4BBIATE--EPPEETIYB 

BATH PROVIDING MONEY FOR INITIAL OPERATING EXPENSES FOR 

CLAIMS FOR INJURIES RESULTING FROM ACCIDENTS THAT OCCUR ON 

OR AFTER JULY 1, 1990; AUTHORIZING LOANS FROM RESERVES OF 

THE STATE FUND FROM PREMIUMS ATTRIBUTABLE TO WAGES PAYABLE 

ON OR AFTER JULY 1, 1990, FOR PAYMENT OF CLAIMS FOR INJURIES 

RESULTING FROM ACCIDENTS THAT OCCURRED BEFORE JULY 1, 1990; 

ESTABLISHING SEPAR~TE FUNDING AND ACCOUNTS FOR CLAIMS 

REPRESENTt.D BY THE UNFUNDED LIABILITY AND CLAIMS REPRESENTED 

BY NEW BUSINESS; PROVIDING FOR INCREASED LEGISLATIVE 

OVERSIGHT OF THE STATE FUND; CLARIFYING THE STATE FUND'S 

DUTIES; PROVIDING THAT THE STATE FUND MAY NOT ISSUE BONDS; 

ENSURING COMPLIANCE WITH THE MANDATE THAT THE STATE FUND SET 

PREMIUMS FOR NEW BUSINESS AT A LEYEL SUFFICIENT TO ENSURE 
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SOLVENCY I REMOVING THE TERMINATION OF THE IIORKERS' 

COMPENSATION PAYROLL TAX1 PROVIDING A SPECIAL METHOD OF 

OFFERING NEGOTIATED SETTLEMENTS FOR CLAIMS ARISING PRIOR TO 

JULY 1, 19901 PROVIDING FOR COORDINATION OF THIS ACT WITH 

THE OCCUPATIONAL DISEASE ACT OF MONTANA1 ALLOWING THE STATE 

FUND TO REQUEST PROPOSALS FOR THE SETTLEMENTS OF CLAIMS 

ARISING PRIOR TO JULY 1, 19901 APPROPRIATING MONEY TO THE 

DEPARTMENT OF REVENUE FOR ADMINISTERING COLLECTION OF THE 

PAYROLl,.. TAXI AMENDING SECTIONS 33-1-102, 39-71-116, 

39-71-2311, 39-71-2313 THROUGH 39-71-2316, 39-71-2321, 

39-71-2323, 39-71-2501 THROUGH 39-71-2504, MCA; AMENDING 

SECTION 10, CHAPTER 664, LAWS OF 19871 AND PROVIDING 

EFFECTIVE DATES AN:> AN APPLICABILITY DATE. • 

STATEMENT OF INTENT 

The legislature recognizes that the unfunded liability 

currently existing in the state fund cannot be fully 

addressed at this time. The legislature further recognizes 

that the unfunded liability will have to be addressed from 

time to time in future legislative sessions; that other 

sources of revenue may have to be obtained from time to time 

to assist in reducing the unfunded liability! and that 

because of the current state of the economy and because of 

the current premium rates being charged employers, there 

should not be a substantial increase in premium rates at 
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this time. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

(Refer to Reference Bill) 

Strike everything after the enacting clause and insert: 

NEW SECTION. Section 1. Purpose of separation of state 

fund liability as of July 1, 1990, and of separate funding 

of claias before and on or after that date. (1) An unfunded 

liability exists in the state fund. It has existed since at 

least the mid-1980s and has grown each year. There have been 

numerous attempts to solve the problem by legislation and 

other methods. These attempts have alleviated the problem 

somewhat, but the problem has not been solved. 

(2) The legislature has determined that it is necessary 

to the public welfare to make workers' compensation 

insurance available to all employers through the state fund 

as the insurer of last resort. In making this insurance 

available, the state fund has incurred the unfunded 

liability. The legislature has determined that the most 

cost-effective and efficient way to provide a source of 

funding for and to ensure payment of the unfunded liability 

and the best way to administer the unfunded liability is to: 

(a) separate the liability of the state fund on the 

basis of whether a claim is for an injury resulting from an 

accident that occurred before July 1, 1990, or an accident 
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that occurs on or after that date; 

(b) extend the payroll tax imposed by 39-71-2503 and 

dedicate the tax money first to the repayment of loans given 

under [section 4] and then to the direct payment of the 

costs of administering and paying claims for injuries from 

accidents that occurred before July 1, 1990. 

(3) The legislature further determines that in order to 

prevent the creation of a new unfunded liability with 

respect to claims for injuries for accidents that occur on 

or after July 1, 1990, certain duties of the state fund 

should be clarified and legislative oversight of the state 

fund should be increased. 

NEW SECTION. Section 2. Separate payment structure and 

sources for claims for injuries resulting from accidents 

that occurred before July 1, 1990, and on or after July 1, 

1990 -- spending limit. (1) Premiums paid to the state fund 

based upon wages payable before July 1, 1990, may be used 

only to administer and pay claims for injuries resulting 

from accidents that occurred before July 1, 1990. Except as 

provided in [section 4] and 39-71-2316(9), premiums paid to 

the state fund based upon wages payable on or after July 1, 

1990, may be used only to administer and pay claims for 

injuries resulting from accide11tS that occur on or after 

July 1, 1990. 

(2) The state fund shall: 
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(a) determine the cost of administering and paying 

claims for injuries resulting from accidents that occurred 

before July 1, 1990, and separately determine the cost of 

administering and paying claims for injuries resulting from 

accidents that occur on or after July 1, 1990; 

(b) keep adequate and separate accounts of the costs 

determined under subsection (2)(a); and 

(c) fund administrative expenses and benefit payments 

for claims for injuries resulting from accidents that 

occurred before July 1, 1990, and claims for injuries 

resulting from accidents that occur on or after July 1, 

1990, separately from the sources provided by law. 

(3) The state fund may not spend more than $3 million a 

year to administer claims for injuries resulting from 

accidents that occurred before July 1, 1990. 

NEW SECTION. Section 3. Initial operating expenses for 

claims for injuries resulting from accide. ts that occur on 

or after July 1, 1990. During the fiscal year beginning July 

1, 1990, the state fund shall transfer $12 million from 

money deposited under 39-71-2321 in the state fund before 

July 1, 1990, to the account created by 39-71-2321 for the 

administration and payment of claims for injuries resulting 

from accidents that occur on or after July 1, 1990. 

NE~ SECTION. Section 4. Use of payroll tax proceeds 

loans. Taxes collected under 39-71-2503 may be used only to 
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administer and pay claims for injuries resulting from 

accidents that occurred before July 1, 1990, including the 

cost of repaying loans given under this section. If the 

state fund determines that, for the next 1 or more years 

following the date of the determination, the tax revenue, 

together with other funds in the account required by 

39-71-2321 for claims for injuries resulting from accidents 

that occurred before July 1, 1990, will be insufficient to 

administer and pay those claims, the state fund, through its 

board of directors, may advise the board of investments that 

additional funding is necessary. The board of investments 

may loan, from reserves accumulated from premiums paid to 

the state fund based upon wages payable on or after July 1, 

1990, amounts necessary for payment of claims for injuries 

resulting from accidents that occurred before July 1, 1990. 

The loans must bear interest at 7 1/2\. 

NEW SECTION. Section 5. Legislative audit of state 

fund. The legislative auditor shall annually conduct or have 

conducted a financial and compliance audit of the state 

fund, including its operations relating to claims for 

injuries resulting from accidents that occurred before July 

1, 1990. The audit must include evaluations of the claims 

reservation process, the amounts reserved, and the current 

report of the state fund's actuary. The evaluations may be 

conducted by persons appointed under 5-13-305. Audit and 
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evaluation costs are an expense of and must be paid by the 

state fund and must be allocated between those claims for 

injuries resulting from accidents that occurred before July 

1, 1990, and those claims for injuries resulting from 

accidents that occur on or after that date. 

Section 6. Section 39-71-116, MCA, is amended to read: 

•]9-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

(1) "Administer and pay" includes all actions by the 

state fund under the Workers' Compensation Act and the 

Occupational Disease Act of Montana necessary to the 

investigation, review, and settlement of claims: payment of 

benefits; setting of reserves; furnishing of services and 

facilities; and utilization of actuarial, audit, accounting, 

vocational rehabilitation, and legal services. 

trtill "Average weekly wage" means the mean weekly 

ear.nings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the department 

prior to July 1 of each year. 

ti!tffi "Beneficiary" means: 

(a) a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury; 

-8- BB 2 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0002/05 

(b) an unmattied child under the age of 18 years: 

(c) an unmattied child under the age of 22 years who is 

a full-time student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

(d) an invalid child over the age of 18 

dependent upon the decedent for support 

injury; 

years who is 

at the time of 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections tittat ~ through tittdt ~ of this 

section, exists); and 

(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury (however, such a brother or sister is a beneficiary 

only until the age of 18 years and only when no beneficiary, 

as defined in subsections tittat ~ through t2ttet 

1ll1!l of this section, exists). 

t3till "Casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

t4till "Child" includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

t5tl§l "Days" means calendar days, unless otherwise 

specified. 
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t6tffi "Department" means the department of labor and 

industry. 

tTt1!U ''Fiscal year•• means the period of time between 

July 1 and the succeeding June 30. 

t8tl.ll "Insure.:-" 

compensation plan No. 

means an employer bound by 

1, an insurance company transacting 

business under compensation plan No. 2, the state fund under 

compensation plan No. 3, or the uninsured employers' fund 

provided for in part 5 of this chapter. 

t9tl.!..Ql "Invalid" means one who is physically or 

mentally incapacitated. 

t±6t.1..!.!.l 11Maximum healing" means the status reached when 

a worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

tllt.i.!.!l. "Order" means any decision, rule, direction, 

requirement, or standard of the department or any other 

determination arrived at or decision made by the department. 

t±i!tl!...ll 11 Payroll", "annual payroll", or .. annual payroll 

for the preceding year" means the average annual payroll of 

the employer for the preceding calendar year or# if the 

employer shall not have operated a sufficient or any length 

of time during such calendar year, 12 times the average 

monthly payroll for the current year. However, an estimate 

may be made by the department for any employer starting in 

business if no average payrolls are available. This estimate 
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is to be adjusted by additional payment by the employer or 

refund by the department, as the case may actually be, on 

December 31 of such current year. An employer's payroll must 

be computed by calculating all wages, as defined in 

39-71-123, that are paid by an employer. 

t%3t.l..!!l "Permanent partial disability" means a 

condition, after a worker has reached maximum healing, in 

which a worker: 

(a) has a medically determined physical restriction as 

• a result of an injury as defined in 39-71-119; and 

(b) is able to return to work in the worker's job pool 

pursuant to one of the options set forth in 39-71-1012 but 

suffers impairment or partial wage loss, or both. 

tl4t1!21 "Permanent total disability" means a condition 

.resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker is unable 

to return to work in the worker's job pool after exhausting 

all options set forth in 39-71-1012. 

f%5tl!!l The term "physician• includes •surgeon• and in 

either case means one authorized by law to practice his 

profession in this statea 

tl6tl!2l The "plant of the employer" includes the place 

of business of a third person while the employer has access 

to or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 
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tl~ti!!l "Public corporation" means the state or any 

county, municipal corporation, school district, city, city 

under commission form of government or special charter, 

town, or village. 

tlBt1!2.l "Reasonably safe place to work" means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

tl9t.ll.QJ_ "Reasonably safe tools and appliances" are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

tiBtil!.l "Temporary total disability" means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

tilt~ "Year", unless otherwise specified, means 

calendar year." 

section 7. Section 39-71-2311, MCA, is amended to read: 

"39-71-2311. Intent and purpose of plan. It is the 

intent and purpose of the state fund to allow employers the 

option to insure their liability for workers• compensation 

and occupational disease coverage with a mutual insurance 

fund. The state fund is required to insure any employer in 

this state requesting coverage, and it may not refuse 
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coverage for an employer unless an assigned risk plan is 

established under 39-71-431 and is in effect. The state fund 

must be neither more nor less than self-supporting. Premium 

rates must be set at- least annually at a level sufficient to 

£Hnd ensure the adequate funding of the insurance program, 

including the costs of administration, benefits, and 

adequate reserves, during and at the end of the period for 

which the rates will be in effect. In determining premium 

rates, the state fund shall make every effort to adequately 

predict future costs. When the costs of a factor influencing 

rates are unclear and difficult to predict, the state fund 

shall use a prediction calculated to be more than likely to 

cover those costs rather than less than likely to cover 

those costs. Unnecessary surpluses that are created by the 

imposition of premiums found to have been set higher than 

n~cessary because of a high estimate of the cost of a factor 

or factors may be refunded by the declaration of a dividend 

as provided in this part. For the purpose of keeping the 

state fund solvent, it must implement variable pricing 

levels within individual rate classifications to reward an 

employer with a good safety record and penalize an employer 

with a poor safety record." 

Section 8. Section 39-71-2313, MCA, is amended to read: 

"39-71-2313. State c~npensation mutual insurance fund 

created. There is a state compensation mutual insurance fund 
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known as the state fund that is a nonprofit, independent 

public corporation established for the purpose of allowing 

an option for employers to insure their liability for 

workers' compensation and occupational disease coverage 

under this chapter. The--sta~e--fHnd-exts~s-as-a-dom~st~e 

mH~ua%-insHrer-as-de£ined-in-33-3-%Bi.• 

Section 9. Section 39-71-2314, MCA, is amended to read: 

"39-71-2314. State fund a-mutual-insuranee--earrier 

assigned risk plan. trt-~he-s~ate-£und-is-a-domes~ie-mH~Ha~ 

ins~rer-eontrol%~d-by-~he-~aws-r~%atin~-to-the-re~Hlatien-e£ 

domestie--mtltHal--insHr~rs--in--thi~--state.--However7---th@ 

£ormaCion 7 --ineorporation,--bylawsT-and-bonding-reqttiremente 

set-forth-in-~itle-337-ehapter-37-do-not-apply-to-the--state 

ftlnd.--~h~--state--fund--is--not--a--m~mber--insurer-£or-tfte 

purposes-oE-the-insuranee-gtlaranty--assoeiation--estabiished 

pur~daftt-to-~itle-33,-ehapter-187-part-lT 

----tit-The--eommissioner-of-insHranee-may-not-terminate-the 

operations-of-the-state-fund-based-on-insolveney-d~e-to--the 

uftr~nded--liability--that-is-reeognized-to-exist-on-the-date 

of-passage-or-this-partT 

t3tl!l If an assigned 

administered pursuant to 

subject to the premium 

risk plan is 

39-71-431, the 

tax liability 

established 

state fund 

for insurers 

and 

is 

as 

provided in 33-2-705 based on earned premium and paid on 

revenue from the previous fiscal year. 

-14- HB 2 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BB 0002/05 

(2) The state fund is subject to laws that generally 

apply to state agencies, including but not limited to Title 

2, chapters 2, 3, 4 (except as provided in 39-71-2316), and 

6, and Title 5, chapter 13~ The state fund is not exempt 

from a law that applies to state agencies unless that law 

specifically exempts the state fund by name and clearly 

states that it is exempt from that law." 

Section 10. Section 39-71-2315, MCA, is amended to 

read: 

"39-71-2315. Management of state fund -- powers and 

duties of the board. (1) The management and control of the 

state fund is vested solely in the board. 

(2) The board is vested with full power, authority, and 

jurisdiction over the state fund. The board may perform all 

acts necessary or convenient in the exercise of any power, 

authority, or jurisdiction over the state fund, either in 

the administration of the state fund or in connection with 

the insurance business to be carried on under the provisions 

of this part, as fully and completely as the governing body 

of a private mutual insurance carrier~ in order to fulfill 

the objectives and intent of this part. Bonds may not be 

issued by the board~ the state fund, or the executive 

director." 

Section 11. Section 39-71-2316, MCA, is amended to 

read: 
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For the purposes 

fund may: 

BB 0002/05 

Powers of the state fund ruleJDaking. 

of carrying out its functions, the state 

(1) insure any employer for workers• compensation and 

occupational disease liability as the coverage is required 

by the laws of this state and, in connection with the 

coverage, provide employers• liability insurance. The state 

fund may charge a minimum yearly premium to cover its 

administrative casts for coverage of a small employer. 

(2) sue and be sued; 

(3) adopt, amend, and repeal rules relating to the 

conduct of its business; 

(4) except as provided in [section 21), enter into 

contracts relating to the administration of the state fund, 

including claims management, servicing, and payment; 

(5) collect and disburse money received; 

(6) adopt classifications and charge premiums for the 

classifications so that the state fund will be neither more 

nor less than self-supporting. Premium rates 

£!assifications may only be adopted and changed using 

process, a procedure, formulas, and factors set forth 

rules adopted under Title 2, chapter 4, parts 2 through 

for 

a 

in 

4. 

After such rules have been adopted, the state fund need not 

follow the rulemaking provisions of Title 2, chapter 4, when 

changing classifications ~cemium rates. The cont~sted 
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case rights and provisions of Title 2, chapter 4, do not 

apply to an employer's classification or premium rate. The 

state fund must belong to the national council on 

compensation insurance and shall use the classifications of 

employment adopted by the national council and corresponding 

rates as a basis for setting its own rates. 

(7} pay the amounts determined due under a policy of 

insurance issued by the state fund; 

(8) hire personnel: 

(9) declare dividends if there is an excess of assets 

over liabilities. However, dividends may not be paid until 

the-~ftf~ftded-riabirity-of-the-~tate-fdftd-i~--erimiftated--and 

adequate actuarially determined reserves are ~~t~rmined set 

aside. If those reserves have been set aside, money that can 

be declared as a dividend must be transferred to the account 

created by 39-71-2321 for claims for injuries resulting from 

accidents that occurred before July 1, 1990, and used for 

the purposes of that account~ After all claims funded by 

that account have been paid, dividends may be declared and 

paid to insureds. 

(10) perform all functions and exercise all powers of a 

domestic mutual insurer that are necessary, appropriate, or 

convenient for the administration of the state fund." 

Section 12. Section 39-71-2321, MCA, is amended to 

read: 
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"39-71-2321. What to be deposited in state fund. 1!1 

All premiums, penalties, recoveries by subrogation, interest 

earned upon money belonging to the state fund, and 

securities acquired by or through use of money must be 

deposited in the state fund. They must be separated into two 

accounts based upon whether they relate to claims for 

injuries resulting from accidents that occurred before July 

1, 1990, or claims for injuries resulting from accidents 

that occur on or after that date. 

(2) The loan proceeds given to the state fund unde~ 

[section 4] must be deposited in the account for claims for 

injuries resulting from accidents that occurred before July 

1, 1990." 

Section 13. Section 39-71-2323, MCA, is amended to 

read: 

"39-71-2323. Surplus in state fund payment of 

dividends. ~£Subject to the provisions of 39-71-2316(9), if 

at the end of any fiscal year there exists in the state fund 

account created by 39-71-2321 for claims for injuries 

resulting from accidents that occur on or after July 1, 

1990, an excess of assets over liabilities, including 

necessary reserves and a reasonable surplus, ~~eh 

%isbilities--to-incitide-neee~sary-reserves7-whieh and if the 

excess may be divided refunded safely, then the state fund 

may declare a dividend. ift-the-ma~fter-as~the The rules of 
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the state fund must prescribe the manner of payment to those 

employers who have paid premiums into the state fund in 

excess of liabilities ·chargeable to them in the fund for 

that year. In determining the amount or proportion of the 

balance to which the employer is entitled as dividends, the 

state fund shall give consideration to the prior paid 

premiums and accident experience of each individual employer 

during the dividend year." 

Section 14. Section 39-71-2501, MCA, is amended to 

read: 

"39-71-2501. Definitions. As used in this part, the 

following definitions apply: 

(1) "Department• means the department of labor--and 

±ndustry revenue provided for in i-%5-%i6% 2-15-1301. 

(2) "Employer" has the meaning set forth in 39-71-117. 

(3) "Payroll" means the payroll of an employer for each 

of the calendar quarters ending March 31, June 30, September 

30, and December 31, for all employments covered under 

39-71-401. 

(4) "State fund" means the state compensation mutual 

insurance fund. 

(5) 11 Tax" means the workers' compensation payroll tax 

provided for in 39-71-2503. 

(6) "Tax account" means the workers' compensation tax 

account created by 39-71-2504." 
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Section 15. Section 39-71-2502, MCA, is amended to 

read: 

"39-71-2502. Findings and purpose. (1) Based on current 

liabilities and actuarial analysis, an unfunded liability 

presently exists in the state fund with regard to claims for 

injuries resulting from accidents that occurred before July 

1, 1990, and is--projeeted--to it may increase. While 

legislative action is required to correct the causes of the 

unfunded liability, those actions will not provide 

sufficient funds to permit the state fund to pay its 

existing liabilities and obligations in a timely manner from 

premium and investment income available to the state fund. 

Therefore, it is necessary to provide a source of funding 

for the unfunded liability in addition to premium and 

investment income. 

(2) The police power of the state extends to all great 

public needs. The state, in the exercise of its police 

power, has 

necessary to 

determined that 

the public 

it is greatly and immediately 

welfare to make workers• 

compensation insurance available to all employers through 

the state fund as the insurer of last resort. In making this 

insurance available, the state fund has incurred the 

unfunded liability described in subsection (1). The burden 

of this unfunded liability should not be borne solely by 

those employers who have insured with the state fund because 
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the availability of insurance to all employers through the 

state fund has benefited all employers who have workers' 

compensation coverage. Therefore, all employers who have 

employments covered by the workers' compensation laws should 

share in the cost of the unfunded liability. 

(3) The purpose of this part is to provide a 

supplemental source of financing for the unfunded 

liability." 

Section 16. Section 39-71-2503, MCA, is amended to ,. 
read: 

"39-71-2503. Wo<kers' ccnpensation payroll ta" 

penaiey. (1) (a) There is imposed on each employer a 

workers' compensation payroll tax in an amount equal to &.3, 

0.28\ of the employer's payroll in the preceding calendar 

quarter for all employments covered under 39-71-401, except 

that if an employer is subject to 15-30-204(2), the tax is 

an amount equal to 0.28\ of the employer's payroll in the 

preceding week. This payroll tax must be used to reduce the 

unfunded liability in the state fund incurred for claims for 

injuries resulting from accidents that occurred before July 

1, 1990. The department must report past and projected 

future tax proceeds to the legislature, which shall consider 

the report and determine the tax rate necessary for 

repayment of loans with interest. 

tbt--~he--tex--is--due--end-payeble-feilowing-the-end-of 
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eaeh-ea%enear-qttarte~7-eemmeneing-witft--the--qHarter--ending 

September-~97-1981. 

----tet--The--tax--mttse--be--paid--eo--and--eoliected-by-the 

department.-~he-departmen~-shal%-prepare-appropriate-retttrns 

to-be-filed-by-eaeh-employer-or-insurer-with-ehe-payment--of 

the-tax. 

tdtl£1 Each employer shall maintain the records the 

department requires concerning the employer's payroll. The 

records are subject to inspection by the department and its 

employees and agents during regular business hours. 

t~t--Tax~s-not-paid-vhen-due-b~ar-inter~st-at--the--rate 

of--1%--a-month•-~he-employer-shali-also-pay-a-penalty-eqttal 

eo-iB%-of-the-emottnt-of-ehe-delinqttene-tax. 

(2) All collections of the tax are appropriated to and 

must be deposited as received in the tax account. The tax is 

in addition to any other tax or fee assessed against 

employers subject to the tax. 

(3) (a) On or before the 20th day of May, August, 

November, and February, each employer subject to the tax 

shall file a return in the form and containing the 

information required by the department and, except as 

provided in subsection (3)(b), pay the amount of tax 

required by this section to be paid on the employer's 

payroll for the preceding calendar quarter. 

----~~~b~)~An employer subject to 15-30-204(2) shall remit to 
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the department a weekly pa; aent with its weekly withholding 

tax payment in the amount required by subsection (l)(a). 

(c) A tax payment required by subsectiQI\__f_~ must be 

made with the return filed pursuant to 15-30-204. The 

department shall first credit a payment to the liability 

under 15-30-202 and credit any remainder to the workers' 

compensation tax account provided in 39-71-2504. 

i!l_~~~loyer's officer or employee w~h the duty to 

collect, account for, and pay to the department the amounts 

due under this section who willfully fails to paY an amount 

is liable to the state for the unpaid amount and any penalty 

and interest relating to that amount. 

(5) Returns and remittances under subsection (3) and 

any information obtained by the department during an audit 

are subject to the provisions of 15-30-303, but the 

department may disclose the information to the department of 

labor and industry under circumstances and conditions that 

ensure the continued confidentiality of the information. 

(6) The department of labor and industry and the state 

fund shall, on [the effective date of this act! or as soon 

after that date as possible, give the department a list of 

all employers having coverage under any plan administered or 

regulated by the department of labor and industry and the 

state fund. After the lists have been given to the 

department, the department of labor and industry and the 
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state fund shall update the lists weekly. The department of 

labor and industry and the state fund shall provide the 

department with access to their computer data bases and 

paper files and records for the purpose of the department's 

administration of the tax imposed by this section. 

t3t111 Seet~ens-i5-35-ii~-threagh-l5-35-il47-l5-35-i~l, 

and-i5-35-i~i The provisions of Title 15, chapter 30, not in 

conflict with the provisions of this part regarding 

administration, remedies, enforcement, collections, 

hearings, interest, 

overpayment, statute 

department rulemaking 

deficiency assessments, credits 

of limitations, penalties, 

authority apply to the tax, 

employers, and to the department." 

for 

and 

to 

Section 17. Section 39-71-2504, MCA, is amended to 

read: 

"39-71-2504. Workers' compensation tax account. (l) 

There is a workers• compensation tax account in the state 

special revenue fund. The workers' compensation tax account 

consists of a tax account and a workers' compensation loan 

repayment account. 

(2) All collections of the tax, interest and penalties 

on the tax, and revenue appropriated to the workers' 

compensation tax account under section 11, Chapter 9, 

Special Laws of June 1989, must be deposited in the workers' 

compensation tax account. All such money deposited in the 
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workers' compensation tax account must be credited to the 

workers' compensation loan repayment account to the extent 

necessary to pay the principal of and interest due on 

workers' compensation loans issued under [section 4]. The 

balance in the workers• compensation loan repayment account 

must be credited to the tax account within the workers' 

compensation tax account and ...... is statutorily 

appropriated, as provided in 17-7-502, to the d,.partm .. nt 

state fund to be used to reduce the unfunded liability in 

the state fund incurred for claims for injuries resulting 

from accidents that occurred before July 1, 1990.• 

NEW SEC~'ION. Section 18. Coordination with 

Occupational Disease Act of Montana. For purposes of [this 

act) and the administration of Title 39, chapter 72, a 

reference in [this act] to an injury resulting from an 

accident or to a claim for an injury resulting from an 

accident includes a disablement as defined in 39-72-102(4). 

NEW SECTION. Section 19. Ttd •sfer of accounts 

receivable. The department of revenue is not responsible for 

the collection of an account receivable it takes over from 

the department of labor and industry on [the effective date 

of this section) if the account is more than 720 days past 

due or is an account of an employer that is no longer in 

business. Such accounts must be transferred to the state 

auditor for collection. 

-25- HB 2 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0002/05 

NEW SECTION. Section 20. Settlement of fixed benefit 

claias that arose prior to July 1, 1990. (1) If funds are 

available, the state fund may offer a negotiated claim 

settlement to each person who has a claim that arose before 

July 1, 1990, for which the state fund has accepted 

liability, other than liability for medical benefits, and 

has fixed benefits. Each settlement offer must contain a 

provision granting the state fund a full and unconditional 

release of liability, other than liability for medical 

benefits, in exchange for accepting the negotiated claim 

settlement. The claimant shall accept a negotiated claim 

settlement in writing before November 1, 1990, or the 

settlement offer is void. The negotiated claim settlement 

may be paid in a fixed amount without any justification by 

the claimant. 

(2) If the negotiated claim settlement offer made 

pursuant to subsection (1) is not accepted, the lump-sum law 

in effect on the date of the injury applies. 

NEW SECTION. Section 21. Request for proposals for 

claim settlement. The state fund may prepare a request for 

proposals for contracting with private claims adjusters for 

settling the claims of persons whose benefits have not been 

determined under a claim that arose before July 1, 1990. The 

request for proposals may be based upon a dollar amount of 

unsettled claims or upon a percentage of claims for which 
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benefits have not been determined. The state fund may not 

enter into a contract based upon a proposal until it has 

reported the results of the proposals to the S2nd 

legislature and has received legislative authorization to 

enter into a contract based upon a proposal. 

Section 22. Section 33-1-102, MCA, is amended to read: 

"33-1-102. Compliance required -- exceptions -- health 

service corporations -- health .aintenance organizations 

governmental insurance progra.s. (1) No person shall 

transact a business of insurance in Montana or relative to a 

subject resident, located, or to be performed in Montana 

without complying with the applicable provisions of this 

code. 

(2) No provision of this code shall apply with respect 

to: 

(a) domestic farm mutual insurers as identified in 

chapter 4, except as stated in chapter 4; 

(b) domestic benevolent associations as identified in 

chapter 6, except as stated in chapter 6; and 

(c) fraternal benefit societies, except as stated in 

chapter 7. 

(3) This code applies to health service corporations as 

prescribed in 33-30-102. The existence of such corporations 

is governed by Title 35, chapter 2, and related sections of 

the Montana Code Annotated. 
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(4) This code does not apply to health maintenance 

organizations to the extent that the existence and 

operations of such organizations are authorized by chapter 

31. 

(5) This code does not apply to workers' compensation 

insurance programs provided for in Title 39, chapter 71, 

part ~ 21 and 23, and related sections. 

(6) This code does not apply to the state employee 

group insurance program established in Title 2, chapter 18, 

part 8. 

(7) This code does not apply to insurance funded 

through the state self-insurance reserve fund provided for 

in 2-9-202. 

(8) (a) This code does not apply to any arrangement, 

plan, or interlocal agreement between political subdivisions 

of this state whereby the political subdivisions undertake 

to separately or jointly indemnify one another by way of a 

pooling, joint retention, deductible, or self-insurance 

plan. 

(b) This code does not apply to any arrangement, plan, 

or interlocal agreement between political subdivisions of 

this state or any arrangement, plan, or program of a single 

political subdivision of this state whereby the political 

subdivision provides to its officers, elected officials, or 

employees disability insurance or life insurance through a 
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self-funded program." 

Section 23. Section 10, Chapter 664, Laws of 1987, is 

amended to read: 

11 Section 10. Effective date ---termine~ion~ This act is 

effective on passage and approval and--terminates--a~ne--3&7 

~99~." 

NEW SECTION. Section 24. Time for filing tax returns. 

For the period from July 1, 1990, through June 30, 1991, 

each employer subject to the tax provided for in 39-71-2503 

shall file, on or before the 20th day of May, August, 

November, and February, a return in the form and containing 

the information required by the department of labor and 

industry. 

NEW SECTION. Section 25. 

appropriated $124,131 from 

Appropriation .. 

the general 

There 

fund to 

is 

the 

department of revenue for the fiscal year beginning July 1, 

1990, to be used to convert state fund and department of 

labor and industry data relating to the collection of the 

employer's payroll tax and to prepare a system for the 

collection of the tax by the department of revenue. 

NEW SECTION. Section 26. Saving clause. [This act) 

22 does not affect rights and duties that matured, penalties 

23 that were incurred, or proceedings that were begun before 

24 [the effective date of this act). 

25 NEW SECTION. Section 27. Severability. If a part of 
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[this act) is invalid, all valid parts ti ~t are severable 

from the invalid part remain in effect. If a part of [this 

act) is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 28. Codification instruction. 

[Sections 1, 2, 4, and 5] are intended to be codified as an 

integral part of Title 39, chapter 71, part 23, and the 

provisions of Title 39, chapter 71, part 23, apply to 

[sections 1, 2, 4, and 5). 

NEW SECTION. Section 29. Effective dates 

applicability. (l) [Sections 1 through 13, 15, 17, 18, 20 

through 28, and this section) are effective July 1, 1990. 

(2) The change in the tax rate in 39-71-2503(l)(a) and 

the amendment inserted at the end of 39-71-2503[l)(a) by 

[section 16) are effective October 1, 1990, and apply to 

wages payable on or after July 1, 1990. 

(3) [Sections 14 and 19) and all other amendments to 

39-71-2503 contained in [section 16) are effective July 1, 

1991. 

-End-
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