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~BILLNO.~ 
LfefA,.;f;-1 ~ INTRODUCED BY 

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING THE 

PRIORITY OF APPROPRIATION OF A WATER RESERVATION AS THE DATE 

OF FILING OF A NOTICE OF INTENTION TO APPLY FOR A WATER 

RESERVATION IN A BASIN WHERE A NOTICE IS NOT PENDING; 

ENABLING A POTENTIAL WATER RESERVATION APPLICANT IN THE 

BASIN TO RECEIVE THE SAME PRIORITY OF APPROPRIATION IF A 

CORRECT AND COMPLETE APPLICATION IS FILED WITHIN l YEAR 

AFTER THE FILING OF THE NOTICE OF INTENTION TO APPLY; 

ALLOWING THE BOARD OF NATURAL RESOURCES AND CONSERVATION TO 

SUBORDINATE WATER RESERVATIONS TO WATER USE PERMITS WITH 

PRIORITY DATES PRECEDING THE DATE OF THE BOARD ORDER 

ESTABLISHING WATER RESERVATIONS; EXEMPTING EXISTING WATER 

RESERVATIONS, THE ONGOING MISSOURI RIVER BASIN PROCEEDINGS, 

AND ANY PENDING WATER RESERVATION APPLICATIONS FROM THE 

REQUIREMENTS OF THIS ACT; AMENDING SECTION 85-2-316, MCA; 

AND PROVIDING AN APPLICABILITY DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill to guide 

the board of natural resources and conservation in the 

subordination of water reservations to junior water use 

permits. The legislature intends that the board amend the 
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rules governing water reservatiu11s to clarify the procedure 

by which subordination, if nece~sary, will be undertaken and 

to ensure that any subordination occurs in a manner that 

results in a clear order of priority among all permits and 

reservations for use in the administration of water rights 

associated with the specific water source. 

In amending the rules, the board should make clear that 

the matter of subordination may be considered only after a 

final decision has been made on all applications for water 

reservations from a specific water source. If the board 

determines that subordination should be considered, it may 

request that the department of natural resources and 

conservation prepare an analysis concerning the potential 

for subordination to interfere with the purpose of the 

reservation and the level at which substantial interference 

with the reservation would occur. Once the department's 

analysis is completed, all affected reservants, 

perrnitholders, and other interests are to be provided legal 

notice and the opportunity to appear before the board to 

present testimony and other evidence concerning 

subordination. Any board decision on the matter of 

subordination should be written as an order that includes 

findings of fact and conclusions of law. 

After determining the level at which substantial 

interference with the purpose of a reservation would occur, 

-2- INTRODUCED BILL 
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the board may subordinate a reservation only to permits that 

in cumulative effect and in order of priority would not 

exceed the established level of interference. The board 

should consider priority dates in deciding which 

reservations are to be subordinated to which permits in 

order to avoid confusion about the priority of right to 

water among permits, between permits and reservations, and 

among reservations. For example, a reservation with a July 

1, 1985, priority date should not be subordinated to a 

permit with a July 1, 1988, priority date without the 

reservation also being subordinated to a permit with a June 

30, 1987, priority date. Also, a senior water reservation 

should not be subordinated to a permit without all junior 

reservations affected also being subordinated to the permit. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-316, MCA, is amended to <ead: 

•es-2-316. Reservation of waters. (1} The state or any 

political subdivision or agency thereof or the United States 

or any agency thereof may apply to the board to reserve 

waters for existing or future beneficial uses or to maintain 

a minimum flow, level, or quality of water throughout the 

year or at s~ch periods or for s~eh ~ length of time as the 

boArd designates. 

(2) (a) Water may be reserved for existing or futllte 

-3-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0635/01 

beneficial uses in the basin where it is reserved, as 

described by the following basins: 

(i) the Clark Fork River and its tributaries to its 

confluence with Lake Pend Oreille in Idaho: 

(ii} the Kootenai River and its tributaries to its 

confluence with Kootenay Lake in British Columbia; 

(iii) the St. Mary River and its tributaries to its 

confluence with the Oldman River in Alberta~ 

(iv) the Little Missouri River and its tributaries to 

its confluence with Lake Sakakawea in North Dakota; 

{v) the Missouri River and its tributaries to its 

confluence with the Yellowstone River in North Dakota; and 

(vi} the Yellowstone River and its tributaries to its 

confluence with the Missouri River in North Dakota. 

(b) A water reservation may be made for an existing or 

future beneficial use outside the basin where the diversion 

occurs only if stored water is not reasonably available for 

water leasing under 85-2-141 and the proposed use would 

occur in a basin designated in subsection (2)(a). 

(3) Upon receiving an application, the department shall 

proceed in accordance with 85-2-307 through 85-2-309. After 

the hearing provided in 85-2-309, the board shall decide 

whether to reserve the water for the applicant. The 

department's costs of giving notice, holding the hearing, 

conducting investigations, and making records incurred in 

-4-
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acting upon the application to reserve water, except the 

cost of salaries of the department's personnel, ~ha~t must 

be paid by the applicant. In addition, a reasonable 

proportion of the department's cost of preparing an 

environmental impact statement ~hall must be paid by the 

applicant unless waived by the department upon a showing of 

good cause by the applicant. 

(4) (a) The board may not adopt an order reserving 

water unless the applicant establishes to the satisfaction 

of the board: 

(i) the purpose of the reservation; 

(ii) the need for the reservation; 

(iii) the amount of water necessary for the purpose of 

the reservation; 

(iv) that the reservation is in the public interest. 

{b) In determining the public interest under subsection 

{4)(a)(iv}, the board may not adopt an order reserving water 

for withdrawal and transport for use outside the state 

unless the applicant proves by clear and convincing evidence 

that: 

(i) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(ii) rhe proposed out-of-state use of water is not 

otherwisl· detrimental to the public welfare of the citizens 

of M.ontanu. 
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(c) In determining whether the applicant has proved by 

clear and convincing evidence that the requirements of 

subsections (4)(b)(i) and (4)(b)(ii) are met, the board 

shall consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the subject of the 

application could f~asibly be transported to alleviate water 

shortages within the state of Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d) When applying for a reservation to withdraw and 

transport water for use outside the state. the applicant 

shall submit to and comply with the laws of the state of 

Montana govecning the appropriation, lease, use, and 

reservation of water. 

(5) If the purpose of the reservation requires 

construction of a storage or diversion facility, the 

applicdnt shall establish to the satisfaction of the board 

that there will be progress toward completion of the 

facility and accomplishment of the purpose with reasonable 

diligence in accordance with an established plan. 

-6-
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(6) The board shall limit any reservations after May 9, 

1979, for maintenance of minimum flow, level, or quality of 

water that it awards at any point on a stream or river to a 

maximum of 50\ of the average annual flow of record on 

gauged streams. Ungauged streams can be allocated at the 

discretion of the board. 

(7) After the adoption of an order reserving waters, 

the department may reject an application and refuse a permit 

for the appropriation of reserved waters or may, with the 

approval of the board, issue the permit subject to sueh 

terms and conditions it considers necessary 

protection of the objectives of the reservation. 

for the 

(8) Any person desiring to use water reserved to a 

conservation district for agricultural purposes shall make 

application for sueh the use with the district, and the 

districtL upon approval of the applicationL m~st shall 

inform the department of the approved use. The department 

shall maintain records of all uses of water reserved to 

conservation districts and be responsible, when requested by 

the districts, for rendering technical and administrative 

assistance within the department's staffing and budgeting 

limitations in the preparation and processing of such 

applications for the conservation districts. The department 

shall, within its staffing and budgeting limitations, 

complete any feasibility study requested by the dist riels 
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within 12 months of the time the request was made. The board 

shall extend the time allowed to develop a plan identifying 

projects for utilizing a district's reservation so long as 

the conservation district makes a good faith effort, within 

its staffing and budget limitations, to develop a plan. 

(9) Except as provided in 85-2-331, the priority of 

appropriation of a water reservation and the relative 

priority of the reservation to permits with a later priority 

of appropriation must be determined according to this 

subsection (9). 

~ A reservation under this section S~8!!-det~ has a 

priority of appropriation dating from the eat~--t~e--order 

re~erving-the-w8ter-i~-8dopted-by-the-board-and-sha±± ~iling 

with the department of a notice of intention to apply for a 

water reservation in a basin in which no other notice of 

intention to apply is currently pending. The notice of 

intention to apply must specify the basin in which the 

applicant is seekinq a reservation. 

(b) Upon r~ceiving a notice of intention to apply for a 

water ___ 5eser~~tion, the department shall identify all 

potential water reservation applicant_s in the basin 

specified in t~e notice and notify each potential applicant 

of the opportunit~._to submit an application and to receive a 

reservation with ~he priority of appropriation as described 

in subsection (9)(aJ~ 

-8-
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(c) To receive the E~.~ority of appropriation described 

in subsection (9)(a), the d2£licant shall submit a correct 

and complete water reser_ydtion application within 1 year 

after the filing of the notjce of int~ntion to apply. U~ 

showing of good cause, the board may extend the time for 

preparing the application. 

(d) The board may by order subordinate a_~~er 

reservation to a.permit issued pursuant to this part if: 

( i) the pe_rmit; _application was accepted by the 

department before the date of the board order granting the 

reservation; and 

{ii) the effect of subordinating the reservation to one 

or more p~rmits does not interfere substantially with the 

purpose of the reservation. 

(e) Tbe board shall by order establish the relative 

priority of reservations approved under this section that 

have the same day of priority. A reservation may not 

adversely affect any rights in existence at that time. 

(10) The board shall, periodically but at least once 

every 10 years, review existing reservations to ensure that 

the objectives of the reservation are being met. Where the 

objectives of the reservation are not being met, the board 

may extend, revoke, or modify the reservation. 

(11} The board may modify an existing or future order 

originally adopted to reserve water for the purpose of 
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maintaining minimum flow, level, or quality of water, so as 

to reallocate ~t:teh !_1:_~- reservation or portion the-r-e-of ~ 

reservation to an applicant who is a qualified reservc1nt 

under this section. Reallocation of reserved water may be 

made by the board following notice and hearing wherein the 

board finds that all or part of the reservation is not 

required for its purpose and that the need for the 

reallocation has been shown by the applicant to outweigh the 

need shown by the original reservant. Reallocation of 

reserved water shall ~not adversely affect the priority 

date of the reservation, and the reservation shall retain 

its priority date despite reallocation to a different entity 

for a different use. The board may not reallocate water 

reserved under this section on any stream or river more 

frequently than once every 5 years. 

(12) Nothing in this section vests the board with the 

authority to alter a water right that is not a reservation. 

(13} The department shall undertake a program to educate 

the public, other state agencies, and political subdivisions 

of the state as to the benefits of the reservation process 

and th~ procedures to be followed to secure the reservation 

of water. The department shall provide technical assistance 

to other state agencies and political subdivisions in 

applying for reservations under this section. 

(14) Water reserved unde~ this section is not subject to 

-10-
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1 the state water leasing program established under 85-2-141." 

2 NEW SECTION. Section 2. Extension of authority. Any 

3 existing authority to make rules on the subject of the 

4 provisions of [this act] is extended to the provisions of 

5 I this act J. 

6 NEW SECTION. Section 3. Applicability. (This act] does 

7 not apply to existing water reservations or to water 

8 reservation applications filed with the department of 

9 natural res·ources and conservation before October 1, 1989. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note :for SB447, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 

SB447 would establish the priority of appropriation of a water reservation as the date of filing of a notice of 
intention to apply for a water reservation. That date •·:ould become the priority date if a complete ana correct 
application were filed within one year of the notice of intention to apply. 

ASSUMPTIONS: 

1. There would be no impact on the workload of the Department of Natural Resources and Conservation 
because the proposed law changes the methoa of establishing priority dates for water reservations, 
but does not change the method for processing applications. 

~- There is no state fiscal impact. 

FISCAL IHPACT: None 

UL I --· " 
l,. ' / / 

-' '._, 
"J ~ i DATE 

', 

, BUDGET ::•IRECTOR BILL YELLOWTAIL i PRIHARY SPONSOR 
AN~ PROGRAM PLANNING 

Fiscal Note for SB447, as introduced 

S/3 '1'17· 
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INTRODUCED BY 

APPROVED BY COMMITTEE 
ON AGRICULTURE LIVESTOCK 
& IRRIGATION 

~BILL NO.~ 
Lfe~.;t-; ~ 

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING THE 

PRIORITY OF APPROPRIATION OF A WATER RESERVATION AS THE DATE 

OF FILING OF A NOTICE OF INTENTION TO APPLY FOR A WATER 

RESERVATION IN A BASIN WHERE A NOTICE IS NOT PENDING; 

ENABLING A POTENTIAL WATER RESERVATION APPLICANT IN THE 

BASIN TO RECEIVE THE SAME PRIORITY OF APPROPRIATION IF A 

CORRECT AND COMPLETE APPLICATION IS FILED WITHIN 1 YEAR 

AFTER THE FILING OF THE NOTICE OF INTENTION TO APPLY; 

ALLOWING THE BOARD OF NATURAL RESOURCES AND CONSERVATION TO 

SUBORDINATE WATER RESERVATIONS TO WATER USE PERMITS WITH 

PRIORITY DATES PRECEDING THE DATE OF THE BOARD ORDER 

ESTABLISHING WATER RESERVATIONS; EXEMPTING EXISTING WATER 

RESERVATIONS, THE ONGOING MISSOURI RIVER BASIN PROCEEDINGS, 

AND ANY PENDING WATER RESERVATION APPLICATIONS FROM THE 

REQUIREMENTS OF THIS ACT; AMENDING SECTION 85-2-316, MCA; 

AND PROVIDING AN APPLICABILITY DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill to guide 

the board of natural resources and conservation in the 

subordination of water reservations to junior water use 

permits. The legislature intends that the board amend the 
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rules governing water reservations to clarify the procedure 

by which subordination, if necessary, will be undertaken and 

to ensure that any subordination occurs in a manner that 

results in a clear order of priority among all permits and 

reservations for use in the administration of water rights 

associated with the specific water source. 

In amending the rules, the board should make clear that 

the matter of subordination may be considered only after a 

final decision has been made on all applications for water 

reservations from a specific water source. If the board 

determines that subordination should be considered, it may 

request that the department of natural resources and 

conservation prepare an analysis concerning the potenttal 

for subordination to interfere with the purpose of the 

reservation and the level at which substantial interference 

with the reservation would occur. Once the department's 

analysis is completed, all affected reservants, 

permitholders, and other interests are to be provided legal 

notice and the opportunity to appear before the board to 

present testimony and other evidence concerning 

subordination. Any board decision on the matter of 

subordination should be written as an order that includes 

findings of fact and conclusions of law. 

After determining the level at which substantial 

interference with the purpose of a reservation would occur, 

-2- SECOND READING 
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the board may subordinate a reservation only to permits that 

in cumulative effect and in order of priority would not 

exceed the established level of interference. The board 

should consider priority dates in deciding which 

reservations are to be subordinated to which permits 1n 

order to avoid confusion about the priority of right to 

water among permits, between permits and reservations, and 

among reservations. For example, a reservation with a July 

1, 1985, priority date should not be subordinated to a 

permit with a July 1, 1988, priority date without the 

reservation also being subordinated to a permit with a June 

30, 1987, priority date. Also, a senior water reservation 

should not be subordinated to a permit without all junior 

reservations affected also being subordinated to the permit. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-316, MCA, is amended to read: 

"85-2-316. Reservation of waters. (1) The state or any 

political subdivision or agency thereof or the United States 

or any agency thereof may apply to the board to reserve 

waters for existing or future beneficial uses or to maintain 

a minimum flow, level, or quality of water throughout the 

year or at stteh periods or for stteh ~ l~ngth of time as the 

board designates. 

(2) (a) Water may be reserved for existing or future 
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beneficial uses in the basin where it is reserved, as 

described by the following basins: 

(i) the Clark Fork River and its tributaries to its 

confluence with Lake Pend Oreille in Idaho; 

(ii) the Kootenai River and its tributaries to its 

confluence with Kootenay Lake in British Columbia; 

(iii) the St. Mary River and its tributaries to its 

confluence with the Oldman River in Alberta; 

(iv) the Little Missouri River and its tributaries to 

its confluence with Lake Sakakawea in North Dakota; 

(v) the Missouri River and its tributaries to its 

confluence with the Yellowstone River in North Dakcta; and 

(vi) the Yellowstone River and its tributaries to its 

confluence with the Missouri River in North Dakota. 

(b) A water reservation may be made for an existing or 

future beneficial use outside the basin where the diversion 

occurs only if stored water is not reasonably available for 

water leasing under 85-2-141 and the proposed use would 

occur in a basin designated in subsection (2)(a). 

(3) Upon receiving an application, the department shall 

~roce~U in accordance with 85-2-307 through 85-2-309. After 

the hearing provided in 85-2-309, the board shall decide 

whether to reserve the water for th~ applicant. The 

department's costs of giving notice, holding the hearing, 

conducting investigations, and making records incurred in 

-4-
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acting upon the application to reserve water, except the 

cost of salaries of the department's personnel, shall mus_t_ 

be paid by the applicant. In addition, a reasonable 

proportion of the department's cost of preparing an 

environmental impact statement ~h~ll must be paid by the 

applicant unless waived by the department upon a showing of 

good cause by the applicant. 

{4) (a) The board may not adopt an order reserving 

water unless the applicant establishes to the satisfaction 

of the board: 

{i) the purpose of the reservation; 

(ii) the need for the reservation; 

(iii) the amount of water necessary for the purpose of 

the reservation; 

(iv} that the reservation is in the public interest. 

{b) In determining the public interest under subsection 

(4)(a)(iv), the board may not adopt an order reserving water 

for withdrawal and transport for use outside the state 

unless the applicant proves by clear and convincing evidence 

that: 

(i) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(ii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 
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(c) In determining whether the applicant has proved by 

clear and convincing evidence that the requirements of 

subsections (4)(b)(i) and (4)(b)(ii) are met, the board 

shall consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana: 

(ii) whether the water that is the subject of the 

application could feasibly be transported to alleviate water 

shortages within the state of Montana; 

(iii} the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water~ and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d) When applying for a reservation to withdraw and 

transport water for use outside the state, the applicant 

shall submit to and comply with the laws of the state of 

Montana governing the appropriation, lease, use, and 

reservation of water. 

(5) If the purpose of the reservation requires 

construction of a storage or diversion facility, the 

applicant shall establish to the satisfaction of the board 

that there will be progress toward completion of the 

facility and accomplishment of the purpose with reasonable 

diligence in accordance with an established plan. 
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(6) The board shall limit any reservations after May 9, 

1979, for maintenance of minimum flow, level, or quality of 

water that it awards at any point on a stream or river to a 

maximum of 50% of the average annual flow of record on 

gauged streams. Ungauged streams can be allocated at the 

discretion of the board. 

(7) After the adoption of an order reserving waters, 

the department may reject an application and refuse a permit 

for the appropriation of reserved waters or may, with the 

approval of the board, issue the permit subject to ~~en 

terms and conditions it considers necessary for the 

protection of the objectives of the reservation. 

(8) Any person desiring to use water reserved to a 

conservation district for agricultural purposes shall make 

application for s~eh the use with the district, and the 

districtL upon approval of the applicationL m~~t shall 

inform the department of the approved use. The department 

shall maintaitt records of all uses of water reserved to 

conservation districts and be responsible, when requested by 

the districts, for rendering technical and administrative 

assistance within the department's staffing and budgeting 

limitations in the preparation and processing of such 

applications for the conservation districts. The department 

shall, within its staffing and budgeting limitations, 

complete any feasibility study requested by the districts 
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within 12 months of the time the request was made. The board 

shall extend the time allowed to develop a plan identifying 

projects for utilizing a district's reservation so long as 

the conservation district makes a good faith effort, within 

its staffing and budget limitations, to develop a plan. 

(9) Except as provided in 85-2-331, the priority of 

appropriation of a water reservation and the relative 

priority of the reservation to permits with a later priority 

of appropriation must be determined according to this 

subsection { 9). 

~ A reservation under this section ~n~ll-date ha~~ 

priority of appropriation dati~ from the d8te--~h~---order 

~eservin~-tne-w8ter-i~-adopted-by-the-board-and-shall filing 

with the department of a notice of intention to apply for a 

water reservation in a basin in which no other notice of 

intention to apply is currently pending. The notice of 

intention to apply must specifL the basin in which the 

~El!_<;?nt is seeking a reservat io_n_._ 

(b) Upon receiving a notice of intention to apply for~ 

water reservation, the department shall identify all 

potential water reservation appl_i~an~~ in the basin 
-------

specified in the notice and notify each _potential app1 ic~~-~ 

of the opportunity to Sl!_bmit an application and to ~-~ce_!_ve a 

reservation_w_ith the____E!J:9~~-~y __ ~~-~-££._[_9.2_!_iation as described 

in subsec~~()n L~ll~l_._ 
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(c) To receive the priority of apprQQ!~~ation described 

in subsection (9)(a), the applicant shall submit a correct 

and complete water reservation application within 1 y~ar 

after the filing of the notice of intention to apply. Upon a 

showing of good cause, the board may ~~~~nd the time for 

preparing the application. 

(d) The board may by order subordinate a water 

reservation to a permit issued pursuant to this part if: 

(i) the permit application was accepted by the 

department before the date of the board order 9.~~nting the 

reservation; and 

(ii) the effect of subordinating the reservation to one 

or more permits does not interfere substantially with the 

purpose of the reservation. 

(e) The board shall by order establish the relative 

priority of reservations approved under this section that 

have the same day of priority. A reservation may not 

adversely affect any rights in existence at that time. 

(10) The board shall, periodically but at least once 

every 10 years, review existing reservations to ensure that 

the objectives of the reservation are being met. Where the 

objectives of the reservation are not being met, the board 

may extend, revoke, or modify the reservation. 

{11) The board may modify an existing or future order 

originally adopted to reserve water for the purpose of 
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maintaining minimum flow, level, or quality of water, so as 

to reallocate ~~en the reservation or portion enereeE of the 

reservation to an applicant who is a qualified reservant 

under this section. Reallocation of reserved water may be 

made by the board following notice and hearing wherein the 

board finds that all or part of the reservation is not 

required for its purpose and that the need for the 

reallocation has been shown by the applicant to outweigh the 

need shown by the original reservant. Reallocation of 

reserved water ~hall~ not adversely affect the priority 

date of the reservation, and the reservation shall retain 

its priority date despite reallocation to a different entity 

for a different use. The board may not reallocate water 

reserved under this section on any stream or river more 

frequently than once every 5 years. 

(12} Nothing in this section vests the board with the 

authority to alter a water right that is not a reservation. 

{13) The department shall undertake a program to educate 

the public, other state agenciesr and political subdivisions 

of the state as to the benefits of the reservation process 

and the procedures to be followed to secure the reservation 

of water. The department shall provide technical assistance 

to other state agencies and political subdivisions in 

applying for reservations under this section. 

(14) Water reserved under this section is not subject to 
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1 the state water leasing program established under 85-2-141." 

2 NEW SECTION. Section 2. Extension of authority. Any 

3 existing authority to make rules on the subject of the 

4 provisions of [this act] is extended to the provisions of 

5 [this act]. 

6 NEW SECTION. Section 3. Applicability. [This act] does 

7 not apply to existing water reservations or to water 

8 reservation applications filed with the department of 

9 natural resources and conservation before October 1, 1989. 

-End-
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INTRODUCED BY 

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING THE 

PRIORITY OF APPROPRIATION OF A WATER RESERVATION AS THE DATE 

OF FILING OF A NOTICE OF INTENTION TO APPLY FOR A WATER 

RESERVATION IN A BASIN WHERE A NOTICE IS NOT PENDING; 

ENABLING A POTENTIAL WATER RESERVATION APPLICANT IN THE 

BASIN TO RECEIVE THE SAME PRIORITY OF APPROPRIATION IF A 

CORRECT A.ND COMPLETE APPLICATION IS FILED WITHIN 1 YEAR 

AFTER THE FILING OF THE NOTICE OF INTENTION TO A.PPLY; 

ALLOWING THE BOARD OF NATURAL RESOURCES AND CONSERVATION TO 

SUBORDINATE WATER RESERVATIONS TO WATER USE PERMITS WITH 

PRIORITY DATES PRECEDING THE DATE OF THE BOARD ORDER 

ESTABLISHING WATER RESERVATIONS; EXEMPTING EXISTING WATER 

RESERVATIONS, THE ONGOING MISSOURI RIVER BASIN PROCEEDINGS, 

AND ANY PENDING WATER RESERVATION APPLICATIONS FROM THE 

REQUIREMENTS OF THIS ACT; AMENDING SECTION 85-2-316, MCA; 

AND PROVIDING AN APPLICABILITY DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill to guide 

the board of nat.ural resources and conservation in the 

subordination of water reservations to junior water use 

permits. The legislature intends that the board amend the 
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rules governing water reservations to clarify the procedure 

by which subordination, if necessary, will be undertaken and 

to ensure that any subordination occurs in a manner that 

results in a clear order of priority among all permits and 

reservations for use in the administration of water rights 

associated with the specific water source. 

In amendin9 the ruleS, the board should make clear that 

the matter of subordination may be considered only after a 

final decision has been· made on all applications for water 

reservations from a specific water source. If the board 

determines that subordination should be considered, it may 

request that the department of natural resources dnd 

conservation prepare an analysis concerning the potential 

for subordination to interfere with the purpose of the 

reservation and the level-at which substantial interference 

with the reservation would occur. Once the department's 

analysis is completed, all affected reservants, 

permitholders, and other interests are to be provided legal 

notice and the opportunity to appear before the board to 

present testimony and other evidence concerning 

subordination. Any board decision on the matter of 

subordination should be written as an order that includes 

findings of fact and conclusions of law. 

After determining the level at which substantial 

interference with the purpose of a reservation would occur, 

-2- THIRD READING 
S~4-q.? 
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the boaTd m.y subordinate a reservation only to permits t~at 

in c:1111111lati.ve effect and in order of priority would rtot 

ex.c:eed t~e establis~ed level of interference. T~e board 

sho~>1d consider pr-iority dates in d"ciding wttich 

reservations are to be subordinated to which permits in 

o£de .. r to avoid confusion about the priority of right to 

water amonq peruri.ts-, between permit'S: and re5ervations, and 

aJG.onq res-ervations.. For example. a rese·rvation wit-h a July 

1, 19&5, priority date should not be subordinated to a 

permit wit~ a July 1, 1988, priority date without the 

rHer~tation also beinq subordinated to a permit with a June 

30,. 1987, priority date·. Also, a senior wate·r re·servation 

should· not be subordinated: to a permit without all ju·nior 

reserva,tians af"fectmt a·lso beinq- subo-rdinated to the pernt'it. 

8& IT ENACTED B'£ THE LEGISLA'l.'URE Of' THE STATE 011' MONTANA: 

Section 1~ Section 85-2-316, MCA, is a111e'nded to read: 

·111'1·-z~n&. Rie'servat:ion· of waters·. ( 1) Tne· s'l:atec or any 

political S·l.il-b-d·ivision' Or aqen'Cy th·e·reof or thl! Un·ited-· S'tate"s 

or any a98ney thereof may apply to the board to re'Serve 

wa;te-cs for ex-isting- or fut·ure be·ne>f'.icta1 uses- o·r to mi1rin'ta,in 

a·- minimum' flow, level, o-r quality· of water th'rough'Out the 

year or at """"' periods· or f'ox """'" !! length of time as tile 

board· designates. 

(2) {a) Water may be- reserved for existing or future 
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beneficial uses itl the biils'in where it is reServed, as 

describl!!d by the following basiris: 

(i) the Cl~tk Fork Ri~er arid its tributarieS to its 

confluence w·ith Lak~ Pend ore·.tllE!- in Idaho; 

(ii) the Kootenai River and its tributarieS to its 

confluence with Koo·tenay LaKe iri Biitish Coltitnbici; 

(iii) the st. Mary River arid its tributaries to its 

confluence with ttief Oldmari River in Alberta: 

(iV) tHe· LittlE Miss6Ut'i River a:rid its tribut((-iies to 

its confluence' with La'~e Sa!ki!ll<awea in NOrth Dakota; 

{V~ t~l! Jliis'sw·ri River ana its tributaries to its 

cortf'lll't!nCE! with the Ye110Wstorie a·iver in- North oa·k~ta~ cind 

(vi) the Ye'l.loWstone"-River a·nd its t'tibutarie·s to its 

conflu-en:c·e with- thi!' M'is-sriuri River in NOrth Dakota. 

(b) A wa't:e'r re-s·e;rva:tion· may b'e n\acd'e- for an· e·xis'ti·ng· or 

future be"ne·ficial us·e out.s'ide· the· basln· whe-re the' d~ivers-ion 

occurs only if stored w.a-te·r is not rea-sonably available for 

water leasing under IJS-2~141 and the 1>roposed use would 

occur in a' basin d'esigna'ted in subsection (2) (a). 

(3) upon reCe'lv'ing: a·n apPlic'::ition\ the department shall 

p'tocel!\'f in' a'Ccbrd'<mce' with' B'$-2-367' th'roug~ 8!>-2•309. After 

the ~eating provide'd in 85-2-30'9, the board shall decide' 

whether to reserve the water for the appl ica"nt. Tritt! 

de-partment 1 s costs o·f giving notice, holding the: hearing, 

conducti:ng-' inve-stigations, and mak-ing records incurred in 

-4-
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acting upon the application to reserve water, except the 

cost of salaries of the department's personnel, shall must 

be paid by the applican-t. In addition, a reasonable 

proportion of the department's cost of preparing an 

environmental impact statement shall ~!! be paid by the 

applicant unless waived by the department upon a showinq of 

good cause by the applicant. 

(4) (a) The board may not adopt an order reserving 

water unless the applicant establishes to the satisfaction 

of the board: 

(i) the purpose of the reservation; 

(ii) the need for the reservation; 

(iii} the amount of water necessary for the purpose of 

the reservation; 

liv) that the reservation is in the public interest. 

(b) In determining the public interest under sub~ection 

(4)(a)(iv), the board may not adopt an order reserving water 

for withdrawal and transport for use outside the state 

unless the applicant pr~ves by clear and convincing evidence 

that: 

(i} the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(ii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 
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{c) In determining whether the applicant has proved by 

clear and convincing evidence that the requirements of 

subsections (4)(b)(i) and (4)(b}(ii) are met, the board 

shall consider the following factors: 

(i) whether there are present or projected 

shortages within the state of Montana; 

water 

(ii) whether the water that is the subject of the 

application could feasibly be transported to· alleviate water 

shortages within the state of Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the wate.r; and 

(iv) the demands placed on the applicant"s supply in the 

state where the applicant intends to use the water. 

(d) When applying for a reservation to withdraw and 

transport water for use outside the state, the applicant 

shall submit to and comply with the laws of the state of 

Montana governing the appropriation, lease, use, and 

reservation of water. 

(5) If the purpose of the reservation requires 

construction of a storage or diversion facility, the 

applicant shall establish to the satisfaction of the board 

that there will be progress toward completion of the 

facility and accomplishment of the purpose with reasonable 

diligence in accordance with an established plan. 

-6-
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Nil 'fl>e -ri shall limit any reservations aft~r May 9, 

lli'Tll, fo.- IIWILn~.....,<>ce of m.inimwn flow,, level, or ~iity of 

water that it .awa<t-ds at any point on a str-ea-m ~.r riv;e.c to a 

:tnaxi.mum of s;O\ of tbe av.erag~ a-n·nual flow of recor-d on 

94~>9"'4 S'treams. Onga.,ged streams can bf! allocated at the 

discr.,.tion of the board. 

{7) After 'tbe adoption of JOn order rese-rving waters, 

the department -y reject an application and r,efuse a ,permit 

for the .appTopxiation o.f ·re-served waters or may, with the 

app'rov«l of the board, issue the ·permit subj~ct to etteh 

terms and conditions it considers necessa,r_y 

protection of the objectives of the ~eservation. 

for the 

{8) Any _pe·rson desi-ring to use water -reserved to a 

conservation district for at9·ricultu-r.al pur:poses shall ~ 

appl ic.a'tlon for saett ttte use vi th the district, and -the 

dist·rictL upon approval of th-e applica.tion.L. 'IM:Ist $hall 

in-form the depar·tme-nt of the approved use. The depart-ment 

shall :mai'nt·ain re·cocds of -all us·es of wat-er re&e:rJied to 

ccm.ser~-ation di-·stric't·s and be resportSible, when request-ed ,by 

the -d.Ls-t·r icts, fur render i:ng technical and administ-r-ative 

a&sista'flce witbin tbe department's staffing and budg .. tin9 

Hmitations in tbe prepaation and processi·ng of such 

applications for 'the conservation dfstrkts. The department 

S:ha'l·l, withi,n its staffing and budgetlnq limitations, 

compl'<!te any feasibility study requested by the districts 
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within 12 months of l:b1o time t:be request ,was .made. The board 

s,hall extend the ti- ,all-ed t<> develc;rp a p,ian id,entifyi.ng 

p-rojects .for -u.tili.zif}(J a district. 's .r.ese-rvation so l_.ong -~s 

t-he c~:m-servat.lon -dist.ric·t IRC\--kes a 90Qii fili.th e-ffo_rt_, within 

its s-ta-ffi-n9 and budge-t limitations, ,to d_ev.e-lop a plan. 

(9) Except as provoded in 85-2-331, the priority of 

priority of 'the .r.tJtuu·vation to per,mits with a la~er priority 

of AJlPr,9f!< ij!tion RlU)it be det.er,min~ accord in~ to t,his 

I'Ub&ectign {ll). 

1!.1. A r:eae~v-..tion unde-r t.his .se-ction ~ho~t-det~ ~-~___! 

priori.ty of ;wpr"!,Priabon dJiti~ from the d"te·,·H~<·--o~de~ 

.re""""'•g-the-,..te1'-•s-Adel>eet!l-ey-J::he-:~a,r<l-.ilftd-ah" H fi 1 i ng 

with the de-partment Q-f a noti~~ of -intention to a_ppl¥ for a 

wa!=-er re-servation in a .bAs-in in .which n..o other notice of 

intention to .a2f>lY is currently pending. The notice of 

i_!ltention to _apply_ must specify the basin in which the 

•.pplicant is &~king a ,rese:rv.atiQn. 

(b) Upon r,e:Q~i,uing .a not.ice oi in-tens_ion to apply for a 

wat~~ identify all 

potent~al water reae.t:-,vation a.pp~_l.can~~-~~_!h!__basin 

&pecified in the notice and notify_,each potential speli_c;ant 

of \;he oppar-tuni ty to -submit an awl icat i~ an~_receiv.e a 

r.eservatlon with the ptio.rity of appr~r_iatio.n as (lescribed 

in .subsect.ion ( 9)! a) • 
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(c) To receive the priority of app_ropriation des_cri~ed 

in subsection {9)(a), the applicant shall submit a corr~ct 

and complete water reservation application within 1 year 

after the fili~ the nqtice of int~j._2~~1'£!:t,._9Jlc()~ 

showing of 9ood ·cause, the board ma~_-'!xtend th~ time for 

preparing the apPlication~ 

(dl The boa_rd ··-·-""'Y by order ~ater 

(i) the petltlit <OJ?Plication was accepted by the 

department before the date of the board order granting the 

reservation: and 

(ii) the effect of subordinating the reservation to one 

or more permits does not iflterfere substantially with the 

purpose of the reservation. 

(e) The board shall by order establish the relative 

priority of reservations approved under this sectio~ that 

have the same day of priority. A res_ervation may not 

adversely affect any rights in existence at that ti~e. 

110) The board shall, periodically but at least once 

every 10 years, review existing reservations to ensure that 

the objectives of the reservation are being met. Where the 

objectives of the reservation are not being met, the board 

may extend, revoke, or modify the reservation. 

(11) The board may modify an existing or future order 

originally adopted to reserve water for the purpose of 
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maintaining minimum flow, level, or quality of water, so as 

to reallocate s~eh the reservation or portion thereof of the 

re~.~rvatio..!!. to an applicant who is a qualified reservant 

under this s~ction. Reallocation of reserved water may be 

made by the board following notice and hearing wherein the 

board finds that all or part Of the reservation is not 

required for its purpose and that the need for the 

reallocation has been shown by the applicant to outweigh the 

need shown by the original reservant. Reallocation of 

reserved water sftai% ~ not adversely affect the priority 

date of the reservation, and the reservation shall retain 

its priority date de~pite reallocation to a different entity 

for a different use. The board may not reallocate water 

reserved under this seCtion on any stream or river more 

frequently than once- every 5 years. 

(12) Nothing in this section vests the board with the 

authority to alter a water right that is not a reservation. 

(131 The department shall undertake a program to educate 

the public, other state agencies, and political subdivisions 

of the state as to the benefits of the reservation process 

and the procedures to be followed to secure the reservation 

of water. The department shall provide technical assistance 

to other state agencies and political subdivisions in 

applying for reservations under this section. 

(14) Water reserved under this section is not subject to 

-10-
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1 tile' atacte -ter Ie•slng proqr- established unililer &S-l-141. • 

2 JH:M· SECTtml. Sef:.tilm 2. ~~ of a:u.tiDdtJ'• Any 

l existimJ authority to ,..ke rule'S on tl\e su!Jjeet of the 

4 provisions of [this aet r· is extl!'n<led to th,. provision .. of 

5 [tbis act[. 

6 !I£W SEC'I'IOS. Sedioa 3. Applical>ility. ['l'llis act 1 does 

7 not apply to sxis.tirt<j """'ter reservations or .to -te>r 

8 r~ts.ervation applications filed "ith tns depa:rtmen.t of 

9 n.11t:ural r-ourc:ea au coltS4!rYation befon• October l, lM'i. 

-End-
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SENATE BILL NO. 447 

INTRODUCED BY YELLOWTAIL, REAM 

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING THE 

PRIORITY OF APPROPRIATION OF A WATER RESERVATION AS THE DATE 

OF FILING OF A NOTICE OF INTENTION TO APPLY FOR A WATER 

RESERVATION IN A BASIN WHERE A NOTICE IS NOT PENDING; 

ENABLING A POTENTIAL WATER RESERVATION APPLICANT IN THE 

BASIN TO RECEIVE THE SAME PRIORITY OF APPROPRIATION IF A 

CORRECT AND COMPLETE APPLICATION IS FILED WITHIN 1 YEAR 

AFTER THE FILING OF THE NOTICE OF INTENTION TO APPLY1 

ALLOWING THE BOARD OF NATURAL RESOURCES AND CONSERVATION TO 

SUBORDINATE WATER RESERVATIONS TO WATER USE PERMITS WITH 

PRIORITY DATES PRECEDING THE DATE OF THE BOARD ORDER 

ESTABLISHING WATER RESERVATIONS; EXEMPTING EXISTING WATER 

RESERVATIONS, THE ONGOING MISSOURI RIVER BASIN PROCEEDINGS, 

AND ANY PENDING WATER RESERVATION APPLICATIONS FROM THE 

REQUIREMENTS OF THIS ACT; AMENDING SECTION 85-2-316, MCA; 

AND PROVIDING AN APPLICABILITY DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill to 

guide the board of natural resources and conservation in the 

subordination of water reservations to junior water use 

permits. The legislature intends that the board amend the 

~~-,..tJvoc..-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0447/02 

rules governing water reservations to clarify the procedure 

by which subordination, if necessary, will be undertaken an.d 

to ensure that any subordination occurs in a manner that 

results in a clear order of priority among all permits and 

reservations for use in the administration of water rights 

associated with the specific water source. 

In amending the rules, the board should make clear that 

the matter of subordination may be considered only after a 

final decision has been made on all applications for water 

reservations from a specific water source. If the board 

determines that subordination should be considered, it may 

request that the department of natural resources and 

conservation prepare an analysis concerning the potential 

for subordination to interfere with the purpose of the 

reservation and the level at which substantial interference 

with the 

analysis 

reservation would 

is completed, 

occur. 

all 

Once the department's 

affected reservants, 

permitholders, and other interests are to be provided legal 

notice and the opportunity to appear before the board to 

present testimony and other evidence concerning 

subordination. Any board decision on the matter of 

subordination should be written as an order that includes 

findings of fact and conclusions of law. 

After determining the level at which substantial 

interference with the purpose of a reservation would occur, 

-2- SB 447 
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the board may subordinate a reservation only to permits that 

in cumulative effect and in order of priority wou~d not 

e~ceed the established level of interference. The board 

should consider priority dates in deciding which 

reservations are to be subordinated to which permits in 

order to avoid confusion about the priority of right to 

water among permits, between permits and reservations, and 

among reservations. For example, a reservation with a July 

1, 1985, ptiority 

permit with a Juky 

date should not be subordinated to a 

1, 1988, priority date without the 

reservation also being subordinated to a permit with a June 

30, 1987, priority date. Also, a senior water reservation 

should not be subordinated to a permit without all junior 

reservations affected also being subordinated to the permit. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-316, MCA, is amended to read: 

•ss-2-316. Reservation of waters. (1) The state o~ any 

political subdivision or agency thereof or the United States 

or any agency thereof may apply to the board to reserve 

waters for existing or future beneficial uses or to maintain 

a minimum flow, level, or q·1ality of water throughout the 

year or at a~eh periods or for e~eft ~ length of time as the 

board designates. 

(2) (a) Water may be reserved for existing or future 
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beneficial uses in the basin where it is reserved, as 

described by the following basins: 

(i) the Clark Fork River and its tributaries to its 

confluence with Lake Pend Oreille in Idaho; 

(ii) the Kootenai River and its tributaries to its 

confluence with Kootenay Lake in British Columbia; 

(iii) the st. Mary River and its tributaries to its 

confluence with the Oldman River in Alberta; 

(iv) the Little Missouri River and its tributaries to 

its confluence with Lake Sakakawea in North Dakota; 

(v) the Missouri River and its tributaries to its 

confluence with the Yellowstone River in North Dakota; and 

(vi) the Yellowstone River and its tributaries to its 

confluence with the Missouri River in North Dakota. 

(b) A water reservation may be made for an existing or 

future beneficial use outside the basin where the diversion 

occurs only if stored water is not reasonably available for 

water leasing under 85-2-141 and the proposed use would 

occur in a basin designated in subsection (2)(a). 

(3) Upon receiving an application, the department 

shall proceed in accordance with 85-2~307 through 85~2-309. 

After the hearing provided in 85-2-309, the board shall 

decide whether to reserve the water for the applicant. The 

department's costs of giving notice, holding the hearing, 

conducting investigations, and making records incurred in 
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acting upon the application to reserve water, except the 

cost of salaries of the department's personnel, sh8l~ must 

be paid by the applicant. In addition, a 

proportion of the department's cost of 

environmental impact statement shall must be 

reasonable 

preparing an 

paid by the 

applicant unless waived by the department upon a showing of 

good cause by the applicant. 

(4) (a) The board may not adopt an order reserving 

water unless the applicant establishes to the satisfaction 

of the board: 

(i) the purpose of the reservation; 

(ii) the need for the reservation; 

(iii) the amount of water necessary for the purpose of 

the reservation; 

(iv) that the reservation is in the public interest. 

(b) In determining the public interest under 

subsection (4)(a)(iv), the board may not adopt an orde< 

reserving water for withdrawal and transport for use outside 

the state unless the applicant proves by clear and 

convincing evidence that: 

(i) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(ii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 
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(c) In determining whether the applicant has proved by 

clear and convincing evidence that the requirements of 

subsections (4)(b)(i) and 14)ib)(ii) are met, the board 

shall consider tne following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

{ii) whether the water that is the subject of the 

application could feasibly be transported to alleviate water 

shortages within the state of Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in 

the state where the applicant intends to use the water. 

(d) When applying for a reservation to withdraw and 

transport water for use outside the state, the applicant 

shall submit to and comply with the laws of the state of 

Montana governing the appropriation, lease, use, and 

reservation of water. 

(5) If the purpose of the reservation requires 

construction of a storage or diversion facility, the 

applicant shall establish to the satisfaction of the board 

that there will be progress toward completion of the 

facility and accomplishment of the purpose with reasonable 

diligence in accordance with an established plan. 
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(6) The board shall limit any reservations after May 

9, 1979, for maintenance of minimum flow, level, or quality 

of water that it awards at any point on a stream or river to 

a maximum of SD\ of the average annual flow of record on 

gauged streams. Ungauged streams can be allocated at the 

discretion of the board. 

(7) After the adoption of an order reserving waters, 

the department may reject an application and refuse a permit 

for the appropriation of reserved waters or may, with the 

approval of the·' board, issue the permit subject to sueh 

terms and conditions. it considers necessary for the 

protection of the objectives of the reservation. 

(8) Any person des.iring to use water reserved to a 

conservation district for agricultural purposes shall make 

application for s~eh the use with the district, and the 

districtL upon approval of the applicationL m~s~ shall 

inform the department of the approved use. The department 

shall maintain records of all uses of water reserved to 

conservation districts and be responsible, when requested by 

the districts, for rendering technical and administrative 

assistance within the department's staffing and budgeting 

limitations in the preparation and processing of such 

applications for the conservation districts. The department 

shall, within its staffing and budgeting limitations, 

complete any feasibility study requested by the districts 
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within 12 months of the time the request was made. The board 

shall extend the time allowed to develop a plan identifying 

projects for utilizing a district's reservation so long as 

the conservation district makes a good faith effort, within 

its staffing and budget limitations, to develop a plan. 

(9) Except as provided in 85-2-331, the priority of 

appropriation of a water reservation and the relative 

prio~ity of the reservation to permits with a later priority 

of appropriation must be determined according to this 

subsection ( 9) . 

~ A reservation under this section ~ha%%-da~e has a 

priority of appropriation dating from the da~e--the--order 

re~~rviftg-the-water-is-adopted-by-the-beard-and-~hair filing 

with the department of a notice of intention to apply for a 

water reservation in a basin in which no other notice of 

intention to apply is currently pending. The notice of 

intention to apply must specify the basin in which the 

applicant is seeking a reservation. 

(b) Upon receiving a notice of intention to apply for 

a water L·eservation, the department shall identify_ all 

potential water ~eservation applicants in the basin 

specified in the notice and notify each potential applicant 

of the opportunity to submit an application and to receive a 

reservation with the priority of appropriation as described 

in subsection (9)(a). 
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(C) To receive the priority of appropriation described 

in subsection (9)(a), the applicant shall submit a correct 

and complete water reservation application within 1 year 

after the filing of the notice of intention to applya Upon a 

showing of good cause, the board may extend the time for 

preparing the application. 

(d) The board may by order subordinate a water 

reservation to a permit. issued pursuant to this part if: 

{i) the permit application was accepted by the 

department before the date of the board order granting the 

reservation; and 

(ii) the effect of subordinating the reservation to one 

or more permits does not interfere substantially with the 

purpose of the reservation. 

(e) The board shall by order establish the relative 

priority of reservations approved under this section that 

have the same day of priority. A reservation may not 

adversely affect any rights in existence at that time. 

(10) The board shall, periodically but at least once 

every 10 years, review existing reservations to ensure that 

the objectives of the reservation are being met. Where the 

objectives of the reservation are not being met, the board 

may extend, revoke, or modify the reservation. 

(11) The board may modify an existing or future order 

originally adopted to reserve water for the purpose of 
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maintaining minimum flow, level, or quality of water, so as 

to reallocate ~Hch ~ reservation or portion the~~o£ of the 

reservation to an applicant who is a qualified reservant 

under this section. Reallocation of reserved water may be 

made by the board following notice and hearing wherein the 

board finds that all or part of the reservation is not 

required for its purpose and that the need for the 

reallocation has been shown by the applicant to outweigh the 

need shown by the original reservant. Reallocation of 

reserved water shell~ not adversely affect the priority 

date of the reservationr and the reservation shall retain 

its priority date despite reallocation to a different entity 

for a different use. The board may not reallocate water 

reserved under this section on any stream or river more 

frequently than once every 5 years. 

(12) Nothing in this section vests the board with the 

authority to alter a water right that is not a reservation. 

(13) The department shall undertake a program to 

educate the public, other state agencies, and political 

subdivisions of the state as to the benefits of the 

reservation process and the procedures to be followed to 

secure the reservation of water. The department shall 

provide technical assistance to other state agencies and 

political subdivisions in applying for reservations under 

this section. 
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(14) Wate·r reserved under this section is not subject 

to the state water leasing proqram established under 

85-2-141." 

NEW SEC'l'IQIJI, Section 2. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act] is extended to the provisions of 

[this act], 

NEW SEC'NON. Section 3. Applicability. (This act] 

does not apply to existing water reservations or to water 

reservation a~ications filed with the department of 

natural resources and conservation before October 1, 1989. 

-End-
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