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SENATE BILL NO. 437 

INTRODUCED BY NORMAN, J. BROWN 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON PUBLIC HEALTH, WELFARE & SAFETY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

PASS CONSIDERATION. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 47; NOES, 0. 

TRANSMITTED TO HOUSE. 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON HUMAN SERVICES & AGING. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN AS 
AMENDED. 

THIRD READING, CONCURRED IN. 
AYES, 94; NOES, 0. 

RETURNED TO SENATE WITH AMENDMENTS. 



APRIL 3 I 1989 

APRIL 5, 1989 

IN THE SENATE 

RECEIVED FROM HOUSE. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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1\ ~~~/ BILL NO. £.:i2_ 
\~ .· 1 tJ 'I -I INTRODUCED BY 

A BILL FOR AN ACT ENTITLED: "THE AIDS PREVENTION ACT; 

MANDATING THAT HIV ANTIBODY TESTING BE ADMINISTERED ONLY IN 

CONJUNCTION WITH ADEQUATE PRETEST AND POSTTEST COUNSELING IN 

ACCORDANCE WITH STANDARDS ESTABLISHED BY THE DEPARTMENT OF 

HEALTH AND ENVIRONMENTAL SCIENCES; REQUIRING INFORMED 

CONSENT FOR HIV ANTIBODY TESTING; LIMITING THE DISCLOSURE OF 

THE RESULTS OF HIV ANTIBODY TESTING; REQUIRING HIV ANTIBODY 

TESTING OF DONORS OF SEMEN AND HUMAN BODY PARTS; AND 

AMENDING SECTIONS 50-16-529 AND 50-16-530, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. (Sections 1 

through 71 may be cited as the ''AIDS Prevention Act". 

NEW SECTION. Section 2. Statement of purpose. ( 1) The 

legislature recognizes that the epidemic of human 

immunodeficiency virus (HIV) infection, the causative agent 

of acquired immune deficiency syndrome (AIDS), and related 

medical conditions constitutes a serious danger to the 

public health and welfare. In the absence of a vaccine or a 

cure and because of the sexual and intravenous drug use 

behaviors by which the virus is spread, control of the 

epidemic is dependent on a voluntary and informed change in 

~ ............ , . ...,.. 
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1 behavior of those infected or at risk for infection. 

2 (2) The legislature further recognizes that the 

necessary access of public health officials to the affected 

4 population is impeded not only by the lengthy incubation 

5 period of HIV infection that produces a symptomless. 

6 therefore hidden, but communicable state of infection, but 

7 also by barriers related to the social and legal standing of 

8 those at risk. Fears of discriminatory or punitive 

9 treatment, coupled with the absence of compelling symptoms, 

10 cause many at risk to avoid coming forward to determine 

ll their HIV infection status and to learn about ways i11 which 

12 to prevent the spread of the virus. 

13 {3) It ~s the intent of the legislature to reJuce the 

14 barriers that have made it difficult to deal wjth the 

15 population at risk for HIV infection. The legislature finds 

16 that measures that protect privacy, reduce the likelihood 

17 and fear of discrimination and punitive treatment, and 

18 provide risk reduction information for persons at risk are 

19 necessary in entreating such individuals to come forward to 

20 determine their HIV infection status, obtain early 

21 tr~atme1~t, and change behavior that puts them and others at 

22 risk of infection. 

23 NEW SECTION. Section 3. DeEini tions. As used in 

24 [sections 1 th[ough 7), the following definitions apply: 

25 (1) 01 AIDS" means acqui[ed immunodeficiency syndrome as 

-2- INTRODUCED BILL 

Sf3437 



l 

4 

~ 

b 

7 

8 

9 

10 

11 

12 

lJ 

14 

1'i 

16 

11 

18 

I~ 

.'I) 

.'I 

.'I 

.'4 

.''1 

LC 1408/01 

further defined by the board in accordance with standards 

promulgated by the centers for disease control of the United 

States public health service. 

(2) ''Board'' means the board of health and environmental 

sciences provided for in 2-15-2104. 

{3) ''Contact" means an individual identified by the 

subject of an HIV-related test as a past or present sexual 

partner or as a person with whom the subject has shared 

hypodermic needles or syringes. 

( 4) 11 Department" means the department of health and 

environmental sciences provided for in 2-15-2101. 

{5) 11 HIV 11 means the human immunodeficiency virus, 

ident~fied as the causative agent of AIDS, and all HIV and 

HIV-related viruses that damage the cellular branch of the 

human immune or neurological systems and leave the infected 

person immunodeficient or neurologically impaired. 

{6) ''HIV-related condition" means a chronic disease 

resulting from infection with HIV, including but not limited 

to AIDS and asymptomatic seropositivity for HIV. 

(7) ~HIV-related test" means a laboratory test, 

including but not limited to an enzyme immunoassay and a 

western blot, that is designed to detect the presence of HIV 

or antibodies to HIV. 

{8) "Health care facility" means a health care 

institution, private or public, including but not limited to 
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a hospital, nursing home, clinic, blood bank, blood center, 

sperm bank, or laboratory. 

{9) "Health care provider" means a physician, nurse, 

paramedic, psychologist, dentist, public health department 

agent, or other person providing medical, nursing, 

psychological, or other health care services of any kind. 

( 10) "Legal guardian" means a person appointed by a 

court to assume legal authority for another who has been 

found incapacitated or, in the case of a minor, a person who 

has legal custody of the minor. 

(11) "Person" means an individual, corporation, 

organization, or other legal entity, 

{12) "Pretest counseling" means counseling from a 

counselor who is certified in HIV-related testing and 

counseling by the centers for disease control that includes: 

(a) an explanation of the nature of HIV infection and 

the relationship between the HIV-related test results and 

the disease; 

(b) information about behaviors known to pose risks for 

transmission of HIV infection and aimed at helping the 

individudl understand ways to reduce the risk of tiiV 

infection; 

(c) counseling for coping with the emotional 

consequenet•r~ of ledrning the HIV-related test results and 

referral f{q· further assistance as necessary or desired by 

-4-
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the subject; and 

(d) information regarding the importance of notifyi11g 

contacts in the event of a positive test result. 

{13) ''Posttest counseling'' means counseling, co•1ducted 

at the time the HIV-related test results are given, that is 

directed toward increasing the individual's understandi11g of 

the HIV infection, changing the individual's behavior, and, 

if necessary, encouraging the individual to notify or allow 

notification of any contacts. 

(14) "Release of test results" means a written 

authorization for disclosure of HIV-related test results 

that is signed and dated and that specifies the nature of 

the information to be disclosed and to whom disclosure is 

authorized. 

(15) 11 Written informed consent 11 means an agreement in 

writing freely executed by the subject of an HIV-related 

test or the subject's legal guardian, without undue 

inducement or any element of compulsion, fraud, deceit, 

duress, or other form of constraint or coPrcion, that 

includes at least the following: 

(a) an explanation of thP te!;t including its pur(JIJse, 

potential uses, limitations, dnd the meaning of its restllts; 

and 

(b) an explanation of thP procedures to be follow~~! for 

confidentiality, blood drawing, and counseling, inc]tJt!ing 
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notification that the test is voluntary, that con:.,·nt may be 

withdrawn at any time, and that the law prohti>Jt-s health 

care providers from refusing to provide health Cdtt' services 

solely because a prospective patient will not underg'-) an 

HIV-related test; 

(c) a discussion of whether and to whom tltt• subject's 

name and test results may be disclosed; and 

(d) a statement that the test 

anonymously if the subject wishes. 

NEW ~~.CTION. Section 4. Testing 

may be obtained 

counseling 

informed consent -- penalty. {1) A person may not perform an 

HIV-related test without first receiving the written 

informed consent of the subject of the test or the subject's 

legal guardian. A health care provider shall certify in 

writing that informed consent has been received pr1or to 

ordering testing. Testing may only be performe(l by a health 

care provider. 

(2) Prior to executing an informed consertt agreement, 

the subject of the test or the subject's legd l ljl~<trdian must 

be given pretest counseling. 

( 3) A health care provider who rbP!; r1ut provide 

HIV-related tests on an anonymous basis sh<-d l t''r ··r a person 

who wishes to be tested anonymously to a tt,>~_;t •; it t• that does 

provide anonymous testing. 

(4) 'rhe results of an HIV-related te:-;t nHr'•• Lu~ given to 

~6~ 
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1 tw ::;ubject of the test in person by a health care provider. 

{5} At the time the subject of a test is given the test 

r•·~;ults, the subject must be provided with posttest 

c{u1nseling. 

(6j A minor may C011sent or refuse to consPnt to be the 

subject of an HTV-related test, pursuant to 41~1-402. 

(7) Subsections (1) through (5) do not apply to: 

(a) the performance of an HIV-related test by a health 

care provider or health care facility that procures, 

processes, distributes, or uses a human body part donated 

for a purpose specified under Title 72, chapter 17, if the 

test is necessary to assure medical acceptability of the 

gift for the purposes intended; 

(b) the performance of an HIV-related test for the 

purpose of ~esea~ch if the testing is performed in a manner 

by which the identity of the test subject is not known and 

mdy not be retrieved by the researcher. 

(8) A knowing or purposeful violation of this section 

1 ~; a misdemeanor punishable by a fine of $1,000 or 

imprisonment for up to 6 months, or both. 

NEW SECTION. Section 5. Testing of dono<s 

Lissues, and semen required -- penalty. {1) 

provided in subsection {2), a prospective donor 

of or9ans, 

Except as 

of organs, 

tissues, or semen shall undergo an HIV-related test. 

(2) Testing of a prospective donor of an organ or 
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tissues is not required if the transplantation of an 

indispensable organ is necessary to save a patient's life 

and there is not sufficient time to perform an HIV-related 

test. 

(3) A knowing or purposeful violation of this section 

is a misdemeanor punishable by d fine of up to $1,000 or 

imprisonment of up to 6 months, or both. 

NEW SECTION. Section 6. Confidentiality of reco<ds 

penalty. (1) A person may not disclose or be compelled to 

disclose the identity of a subject of an H!V-related test or 

the results of a test in a manner that p~rmits 

ide11tification of the subject of the test, except to the 

following persons: 

(a) the subject of the test or the subject's legal 

guardian: 

(b) a person who secures a written release of test 

results executed by the subject of the test or the subject's 

legal guardian; 

(c) a person to whom the subject of the test or the 

subject's legal gt1.1rdian has authorized disclosure 

writing; 

in 

(d) a person whose notification is authorized under 

subsection {2), except that only the test results may be 

disclosed, not the identity of th~ subject of the test~ 

(e) a minor's parent, cusludian, or guardian pursuant 

-8-
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to 41-1-403; 

(f) the subject's spousei 

(g) the department or the centers for disease control 

of the United States public health service in accordance 

with state and federal reporting requirements Eor a 

diagnosed case of AIDS or another HIV-related condition; or 

(h) a health care facility or health care provider that 

procures, processes, distributes, or uses: 

(i) a human body part from a deceased person pursuant 

t~ Title 72, chapler 17, with respect to med1cal information 

:egarding that person; or 

{ii) semen for the purpose of artificial insemination. 

I 2 l If a health care provider informs the subject of an 

HIV-related test that the results are positive, the provider 

shall encourage the subject to notify persons with whom 

there has been a contact Cdpable of spreading HIV. If the 

subject is unable or unwilling to notify all contacts, the 

health care provider may ask the subject to disclo~e 

voluntarily the identities of the contacts and to authorize 

~otification of those contacts by a health care provider. 

The health care provider shall inform the suhje(;t that he is 

under no legal obligation either to discl1y;c names of 

contacts or to authorize their notif1cation. A notification 

may state only that the contact may have been ~·xi,osed to HIV 

and may not include the time or place of possible exposure 

-9-
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or lhe identity of the subject of the test 

(3) A violation of this section ts a mi~demeatlUr 

ptJI1ishable by a fine of up to $50,000 or imprisOilment in a 

county jail for up to 1 year, or both. 

NEW SECTI~ Section 7. Civil rem<>dy. (1} A person 

aggrieved by a violation of [sections l through 71 has a 

right of action in the district court and may recover for 

each violation: 

{a) against a person who negligently violates a 

provisi8n of [sectlons through 7), damages of Sl,OOO or 

actual damages, whichever is gr~ater; 

(b) against a p~rson who intentionally or recklessly 

violate~ a provision of [sections 1 through 7), damages of 

$5,000 Jr actual damages, whichever is greater; 

(c) reasonable attorney fees; and 

(d) other appropriate relief, including injunctive 

relief. 

{2) An action under this ~ection must be commenced 

within 3 year~ after the cause of action accrues. 

(3) The attorney general may maintain a civil action to 

enforce (sections l through 7] in which the court may order 

any relief penuitled under Sllh',t'L·tion (l). 

(4) Nothing in this c_:.r·(·t ion limits the rights of a 

subject of an HIV- related te~•, t n recover damages or other 

relief under any other dpplic.ddt-' law or cause of action. 

Ill 



3 

5 

6 

7 

B 

9 

10 

11 

.2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2', 

LC 1408/01 

(5) Nottlin'J in [sections 1 through 7] may be construed 

to impose civi 1 liability or criminal sanctions for 

disclosure of an HIV-related test result in accordance with 

ar.y reporting requirement for a diagnosed case of AIDS or an 

HIV-related condition by the department or the centers for 

disease control of the United States public health service. 

Section 8. Section 50-16-529, MCA, is amended to read: 

"'!>0-16-529. Disclosure without patient's authorization 

based on need to know. A Except as provided in [section 6], 

~ health care provider may disclose health care information 

about a patient without the patient's authorization, to the 

extent a recipient needs to know the information, if the 

disclosure is: 

(1) to a person who is providing health care to the 

patient; 

(2) to any other person who requires health care 

information for health care education; to provide planning, 

quality assurance, peer review, or administrative, legal, 

findncidl, or actuarial services to the healt-h care 

provider; lH for assisting the health carP provider in the 

delivery ot ht->.tlth care and if lhe hedlth 

reasondbly bt•l ieves that the person will: 

cdre pruvider 

(a) not Ll~;~ or disclose the health t:dre information for 

dny uther ptll pt~~•e; and 

(ll) t.tht· .1ppropriate steps to prult'l'l thc- heolth care 

-11-
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i nformdt ion; 

( 3) to any other health care provider who has 

previously provided health care to the patient, to the 

extent necessary to provide health care to the patient, 

unless the patient has instructed the health care provider 

not to make the disclosure; 

(4) to immediate family members of the patient or any 

other individual with whom the patient is known to have a 

close personal relationship, iE made in accordance with the 

laws of the state and good medical or other professional 

practice, unless the patient has instructed the health care 

provider not to ffidke the disclosure; 

(5) to a health care provider who is ~he successor in 

interest to the heal~h care provider maintaining the health 

care information; 

(6) for use 111 a research project that an institutional 

review board has det~rmined: 

(a) is of sufficient importance to outweigh the 

intrusion into th~ ~1rivacy of the patient that would result 

from the disclosurt•; 

( t_, 1 is impr~acticable without the use or disclosure of 

the health care informdtion in individually identifiable 

formi 

(c) contains rea~onable safeguards to protect the 

information tram improper di!">closure; 

-12-
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(d) contains reasonable safeguards to protect against 

directly or indirectly identifying any patient in any report 

of the research project~ and 

(e} contains procedures to remove or destroy at the 

earliest opportunity, consistent with the purposes of the 

project, information that would enable the patient to be 

identified, unless an institutional review board authorizes 

retention of identifying information for purposes of another 

research project; 

(7) to a person who obtains information for purposes of 

an audit, if that person agr@es in writing to: 

(a) remove or destroy, at the earliest opportunity 

consistent with the purpose of the audit, information that 

would enable the patient to be identified; and 

(b} not disclose the information further, except to 

accomplish the audit or to report unlawful or improper 

conduct involving fraud in payment for health care by a 

health care provider or patient or other unlawful conduct by 

a health care provider; and 

(8) to an official of a penal or other custodial 

institution in which the patient is detained.'' 

Section 9. Section 50-16-530, MCA, is amended to read: 

"~0-16-530. Disclosure without patient's authorization 

24 olhcr bases. A ~-~~pt_~~- _ _E!"_(~v i de_~ __ _!_~_j_~~E~lQ!!_ ~_l_!_~ 

25 health care provider may disclose health care informdtion 
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about a pdtient without the patient's authorization if the 

disclosure is: 

(l) directory information, unless the patient has 

instructed 

disclosure; 

(2) to 

the health care 

federal, star.e, 

provider net to make the 

or local public health 

authorities, to the extent the health care provider is 

required by law to report health care information or when 

needed to protect the public health; 

(3) to federal, state, or local law enforcement 

authorities to the extenl required by law; 

(4} to a law enforcement officer about the getLeral 

physical condition oE a patient being treateJ ir1 a health 

care facility if the patient was 1njureJ 0n a public roadway 

or was injured by the possible criminal act of artother; or 

(5) pursuant to compulsory proc~ss in accJrdance with 

50-16-535 and 50-16-536." 

NEW SECTION. Section 10. Extension of authority. Any 

existing authority to make ru1Ps on the subject of the 

provisions of [this act] is extended to the provisions of 

[Lhis act]. 

r-:nd-

1 <1-
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APPROVED BY COMMITTEE 
ON PUBLIC HEALTH• WELFARE 
& SAFETY 

SENATE BILL NO. 437 

INTRODUCED BY NORMAN, J. BROWN 

A BILL FOR AN ACT ENTITLED: "THE AIDS PREVENT ION ACT; 

MANDATING THAT HIV ANTIBODY TESTING BE ADMINISTERED ONLY IN 

CONJUNCTION WITH ADEQUATE PRETEST AND POST'fEST COUNSELING !N 

A€€6RBAH€E-WfTH-STANBARB5-ESTABbfSHEB-B¥-THE--BEPARTMEHT--eP 

HEAbTH---ANB---ENVfR8NMBNTAb--5€fEN€ES; REQUIRING INFORMED 

CONSENT FOR HIV ANTIBODY TESTING; LIMITING THE DISCLOSURE OF 

THE RESULTS OF HIV ANTIBODY TESTING; REQUIRING HIV ANTIBODY 

TESTING OF DONORS OF SEMEN AND HUMAN BODY PARTS; AND 

AMENDING SECTIONS 50-16-529 AND 50-16-530, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. (Sections 1 

through 7) may be cited as the 11 AIDS Prevention Act '1 • 

NEW SECTION. Section 2. Statement of purpose. { 1) The 

legislature recognizes that the epidemic of human 

immunodeficiency virus (HIV) infection, the causative agent 

of acquired immune deficiency syndrome (AIDS), and related 

medical conditions constitutes a serious danger to the 

public health and welfare. In the absence of a vaccine or a 

cure and because of the sexual and intravenous drug use 

behaviors by which the virus is PREDOMINATELY spread, 

control of the epidemic is dependent on a--vei~ntary--a~d 
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~nfo~m~d--change-~n-behevio~ THE EDUCATION of those infected 

or at risk for infection. 

trt--~he--ieg±~tat~re--f~rther--r~eogn±ze~---tkat---the 

neeessery--aeee~~-of-p~biie-health-officiai~-to-the-a~~~eted 

popttiation-i~-impeded-not-only--by--the--lengthy--±nettbation 

pe~±od---of--HfV--±nfeetion--that--p~odtlees--a--symptemle~s 7 

therefore-hidden,-bttt-eommonieeble-state-of--±nfeetion,--b~t 

ai~o-by-barr±ers-related-to-the-seeial-and-iegal-stand±ng-of 

those---at---r±s~~---Pear~--of--d±ser±minatory--or--pttn±t±~e 

treatment;-eoopled-"ith-the-absenee-of-eompell±ng--symptom~ 7 

eao~e--many--at--~is~--to--a~o±d-eoming-forw~rd-to-determtne 

the±r-HfY-±nfeetion-~tato~-and-to-iearn-eboot-way~-±n--wh±eh 

to-prevent-the-spread-of-the-v~ru~~ 

t3t--~~--±~-tne-±ntent-of-the-ie9~~Tattl~e-t~-reduee-the 

earr±er~-that-have--made--±t--d~ff±etli~--tB·-deal--with--the 

peptlTatton--at-r±~k-for-HTV-±nfee~ion~-~he-tegi~~attlre-f±n~~ 

that-mea~ure~-that-preteet-privaey,--redoee--the--T±~e~±hood 

and--fear--o£--d±~erim±nat±on--and--pun±t±ve--treetment 7 -and 

prov±de-~isk-red~etion-~nforma~ton-fBr-per~ons-at--r±~~--a~e 

neeessary--±n-entreatin9-~tleh-±ndividtlat~-to-eome-forward-to 

determ~ne--the±r--HrV---infeetion---~~attt~,---~bta±n---early 

t~eatment,--and-ehange-beha•ior-that-ptlt~-them-and-other~-at 

r±~~-of-±nfeetion~ 

(2) IT IS THE INTENT OF THE LEGISLATURE THAT EOUCATION 

DIRECTED AT PREVENTING THE TRANSMISSION OF HIV BE PROVIDED 

-2- SB 437 
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TO THOSE INFECTED AND AT RISK OF INFECTION AND TO ENTREAT 

SUCH PERSONS TO COME FORWARD TO DETERMINE THEIR HIV 

INFECTION STATUS AND TO OBTAIN APPROPRIATE EDUCATION. 

NEW SECTION. Section 3. DeEini tions. As used in 

[sections 1 through 7], the following definitions apply: 

{ l) "AIDS" means acquired immunodeficiency syndrome as 

further defined by the board in accordance with standards 

promulgated by the centers for disease control of the United 

States public health service. 

(2) "Board" means the board of health and 

environmental sciences provided for in 2-15-2104. 

{3) ''Contact'' means an individual idenlified by the 

subject of an HIV-related test as a past or present sexual 

partner or as a person with whom the subject has shared 

hypodermic needles or syringes. 

(4) "Department" means the department of health and 

environmental sciences provided tor in 2-15-2101. 

( :5) "HIV" means the human immunodeficiency virus, 

identified as the causative agent of AIDS, and all HIV and 

HIV-related viruses that damage the cellular branch of the 

human immune or neurological systems and leave the infected 

person immunodeficient or neurologically impaired. 

(6) ''HIV-related condition'' means a chronic disease 

resulting from infection with HIV, including but not limited 

to AIDS and asymptomatic seropositivity for HIV. 

-3- SB 437 

l 

2 

4 

5 

6 

7 

8 

9 

"0 

ll 

12 

l 3 

l ~ 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0437/02 

( 7) "HIV-related test" means a laboratory te~L, 

including but not limited to an enzyme i~~u~oassay and a 

western blot, that is designed to detect the presence of HIV 

or antibodies to HIV. 

( 8) "Health care facility'' means a health care 

institution, private or public, including b~t nat limi~ed to 

a hospital, nursing home, clinic, blood bank, blood cer.tet, 

sperm bank, or laboratory. 

{9) ''Health care provider" means a physician, nurs2. 

paramedic, psychologist, dentist, public hea:rn departmP~ 

agent, or other person providing med~cal, ~~rs1ng 1 

psychological, or other health care services of any <i~j. 

(10} ''Legal guardian'' means a person appointed by a 

court to assume legal authority for another who has been 

found incapacitated or, in the case of a minor, a person who 

has legal custody ot the minor. 

(11) "Person" means an individua::._, corporat1on, 

organization, or other legal entity. 

ti~t--uPrete~t--ee~n~e±ingn--means--eoo~~eiing--from--d 

ebtln~~+or--whe--i~--eertified--in--HfV-re±~~e6--te~ting--and 

eoun~e±ing-by-the-eenter~-fer-disease-eon~r~=-thctt-ineitlde~~ 

tat--an--exp±anation-of-tMe-natttre-o£-~~~-infeetion-and 

the-re±ation~hip-between-the-HfV-re±ated--te~t--re~ult~--and 

the-disea~e; 

tbt--information--8bottt--beha~ior~--knew~-to-po~e-ri~k~ 
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for-tran~m~~~~on-of-HfV-±~£eetion-and-ai~ed-at--he±ping--the 

~nri~~~dttaT--tlnderstand--way~--to--r~d~e~--the--r~s~--o~--HfV 

in£eetion7 

tet--eettnseiing---£or---e~ptn~---with---the---emotiona± 

eon~~qttenees--of--±earning--the-H±~-related-test··res~±t~-and 

referra±-for-farther-assistanee-a~-neeessary-or--de~ired--by 

the-~tthjeet;-and 

tdt--inEormation--regarding-the-±mportanee-of-notify±ng 

eontaets-±n-the-event-of-a-po~±tive-test-re~tlito 

counseling" means counseling, tBt( 12) "Post test 

conducted at the time the HlV-related test results are 

given, that-±s-d±reeted-toward-inereastng--the--ind±vidtlal~~ 

~~oe~~tandin9~~~o~---tne---HIV---in£eetio~,---enang±ng---th~ 

~ndivirl~ai~~-beha~i~r,-end,-if--~eee~~ary,--eneo~re9iM9--the 

individ~al--te--notify-or-a%low-n6t±~±eation-oE-eny-eontaet~ 

AND INCLUDES WRITTEN MATERIASS PROVIDED BY THE DEPARTMENT. 

(13) "PReTEST COUNSELING" MEANS THE PROVISION OF 

WRITTEN MATERIALS TO THE SUBJeCT PRIOR TO CONDUCT OF AN HIV 

TEST. THE WRITTEN MATERIALS MUST BE DEVELOPED AND PROVIDED 

BY THE DEPARTMENT. 

(14) ''Release of test results'' means a written 

authorization for disclosure of HIV-related test results 

that is signed and dated and that specifies the nature of 

the information to be disclosed and to whom disclosure is 

authorized. 
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(l5)jf'._l "Written informed consent" means a.n agreement 

in writing freely executed by the subject of an HIV-related 

test or the subject's legal guardian,---w±thotlt---tlndtle 

indtleement--or--any--element--of--eomp~l~ien, fratld,-deeeitr 

o~re~~,-~r--ether--£orm--of--een~tra±nt~-or--eeereion, that 

includes at least the following: 

tatiJl an explanation of the test, including its 

purpose, potential uses, limitations, and lhe meaning of its 

results~ anJ 

for 

tbtl!ll an explanation of the procedures to be (allowed 

confidentiality, blood drawing, drtJ ccJ~nscling, 

including notification that the test is voluntdry 7 AN~ ·hat 

consent may be withdrawn at any timer--end- ~hat en~ -taw 

pro~±b±ts-~heaith--eare--pr~~±ders--from-refu~ing-~e-~ro~~de 

n~alth-eare-~er~iee~-~ele±y-beeatl~e--a--pro~pee~+~~--~ari~nt 

wi±i-not-~nde~go-an-HTV-re~ated-te~t; 

tetD_lll a discussio:1 of whether and to o,.;hom the 

subject's name and test results may be disclosed; and 

tdt_!._]:_y)_ a statement that the test may be obtained 

anonymously if the subject wishes. 

( B I THE DEPARTMENT SHALL DEVELOP A FORM~AGREEMENT THAT 

MAY BE USED !"OR PURPOSES OF ·THIS SUBS~CTlON. 

NEW SECTION. Section 4. Testing counseling 

informed consent-- penalty. (l) A person may not {'erEor-m 

REQUEST an HIV-re1ated test without first receiving the 
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written informed consent of the subject of the test or the 

subject's legal guardian. A health care provider shall 

certify in writing that informed consent has been received 

prlor to order±n9 REQUESTING testing. Testing may only be 

performed REQUESTED by a health care provider. 

{2) Prior to executing an 1nformed consent agreement, 

the subject of the test or the s~bject's legal guardian must 

be given pretest counseling. 

(3) A health care provider who does not provide 

HIV-related tests on an anonymous bdsi5 shall refer INFORM a 

person who wishes to be tested anonymously to--a--test--sit~ 

thBt--doe~--~ro~ide-anenymotl~-te~ti~9 THAT ANONYMOUS TESTING 

IS AVAILABLE AT ONE OF THE COUNSELING TESTING SITES 

ESTABLISHED BY THE DEPARTMENT. 

(4) The results of an HIV-related test must be g1ven 

to the-~tlbjeet-of-the-~@~r-±n-~er~on-by-~ THE heQlth care 

provider DESIGNATED BY THE SUB~TEC'1'~_!':'!'f0 _SHALL INFORM THE 

SUBJECT OF THE RESULTS IN PERSON. ------

{5) At the time the subject of a test is given the 

test results, tl1e subject must be provided with posttest 

counseling. 

(6) A minor may consent or refuse to consent to be the 

subject of an HIV-relaled test, pursuant to 41-l-402. 

(7) Subsections Ill through (5) do not apply to' 

(a) the performance of an HIV-related test by a health 
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care provider or health care facility that procures, 

processes, distributes, or uses a human body part donated 

for a purpose specified under Title 72, chapter 17, if the 

test lS necessary to assure medical acceptability of the 

gift for the purposes intended; 

{b) the performance of an HIV-related test for the 

purpose of research if the testing is performed in a manner 

by which the identity of the test subject :s not known and 

may not be retrieved by the researcher. 

{8) A Know1ng or purposeful violation of this section 

is a misdemeanor punishable by a fine of 51,000 or 

imprisonment for up to 6 months, or both. 

NEW SECTION. Section 5. Testing of donors of organs, 

tissues, and semen required penalty. { 1) Except as 

provided in subsection (2), a prospPctive donor oE orgdns, 

tissues, or semen shall 11ndergo an HIV-related test. 

(2) Testing of a prospective donor of an organ or 

tissues is not reqllired if the trartsplantatiort of an 

indispensable organ is necessary to save a patient's life 

and thPre is ~at sufficient time tu p~r~c:rn. art HIV-related 

test. 

(3) A knowing or purposeful violdlLon of this section 

is a misdemeanor punishable by a fir1t' of up to $1,000 or 

imprisonment of up to 6 months, or both. 

NEW SLC'l'ION. Section 6. Confidentiality of records-
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peneity. (1) A person may not disclu~e or be compelled to 

disclose the identity of a subject of an HIV-related test or 

the results of a test in a manner that permits 

identification of the subject of the test, except to the 

following persons: 

(a) the subject of the test or the subject's legal 

guardian; 

(b) a person who secures a written release of test 

results executed by the subject of the test or the subject's 

legal guardian; 

(c) a person to whom the subject of the test or the 

subject's legal guardian has authorized disclosure in 

writing; 

(d) a person whose notification is authorized under 

subsection (2), except that only the test results may be 

disclosed, not the identity of the subject of the test; 

(e) a minor's parent, custodian, or guardian pursuant 

to 41-l-403; 

{f) the subject's spouse; 

(g} the department or the centers for disease contra~ 

of the United States public health service in accordance 

with state and federal reporting req'...lirements for a 

diagnosed case of AIDS or another HIV-related condition; or 

(h) a health care facility or health care provider 

that procures, processes, distributes, or uses: 
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{i) a human body part from a deceased person pursuont 

to Title 72, chapter 17, with respect t-o medical information 

regarding that pers011; or 

{ii) se~~n :or the purpose of artificial insemination. . 
(2} If a health care provider informs the subject of 

an HIV-reldted test that the results are positive. the 

provider shall encourage the subject to notify persons with 

whom there has been a contact capable of spreading HIV. If 

the subject is unable or unwi:ling to ~otify all contacts, 

the health care pruvider may ask the subject to disclose 

voluntarily the identities of the contactg and L~ autt1orize 

notification of those C0[1t~cts by a health care ?flJVi~er. 

~he-h~a~~h-eare-pro~tder-~hot±-inform-the-~~bjeet-thdt-he-~~ 

tlnrl~r--no--%ega~--~b~±9ati~~--eie~er--to--d±se1ose--~ame~-o£ 

eontaet~-or-to-atlthori~e-thetr-not±f±eatien~ A notification 

may state only that the contact may have been exposed to HIV 

and may not include the time or place of possible exposure 

or the identity of the subject of the test. 

t3t--A-vio1a~ion--of--th±s--~eetion -is--B--m±sdemeanor 

ptln+shab1e--by--a-£ine-o~-~p-to-$56;6ee-or-~~pr±sonment-±n-a 

e~aMty-ja~i-for-tlp-to-1-year,-or-both~ 

NEW SECTION. Section 7. Civil remedy. ( l) A person 

aggrieved by a violaticn of [sections 1 through 7] has a 

right of action in the district court and may recover for 

each violation: 
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(a) against a person who negligently violates a 

provision of [sections l through 7], damages of $1,000 or 

actual damages, whichever is greater; 

(b) against a person who intentionally or recklessly 

violates a provision of (sections 1 through 7], damages of 

$5,000 or actual damages, whichever is greater; 

(c) reasonable attorney fees; and 

(d) other appropr1ate relief, including injunctive 

relief. 

{2) An action under this section must be commenced 

within 3 years after the cause of action accrues. 

{3) The attorney general may mai:1.tain a civil action 

to enforce [sections l through 7] in which the court may 

order any relief permitted under subsection (1). 

(4) Nothing in this sect1on limits the rights of a 

subject of an HIV-related test to recover damages or other 

relief under any other applicable law or cause of action. 

(5) NoLhing in [sections 1 through 7] may be construed 

1mpose civil liability or criminal sanctions for to 

disclosure of an HIV-related test result in accordartce with 

any reporting requirement for a didgnoseU c:ase of AIL>S or an 

HIV-related condition by the departme11t or th~ centers for 

disease control of the United States public heallh service. 

Section 8. Section 50-16-529, MCA, is amended to read: 

"50-16-529. Disclosure without patient's authorization 
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based on need to know. A Except as provided in (section 6], 

~ health care provider may disclose health care information 

about a patient without the patient's authorization, to the 

extent a recipient needs to Know the information, if the 

disclosure is: 

(1) to a person who is providing health care to the 

patient; 

(2) to any other person who requ1res health care 

information for health care education~ to provide planning, 

quality assurance, peer revieww or administrative, legal, 

f inancia 1, or actuarial services to the health care 

provider; or for assisting the health care provider ~n the 

de!ivery of health care and if the health care provider 

reasonably beliPves that the person will: 

(a) not use 8r disclose the health care information 

for any other purposP-; and 

(b) take appropriate steps to protect the health care 

information; 

(3) to any other health care provider who has 

previously provided health care to the pati@nt, to the 

exteJJ~ JJe~essary to provide health carp to the patient, 

unless the patier1t has instructed the health care provider 

not to make the disclosure; 

(4) to immediate family members of ~he patienL or any 

other individual with whom the patient is known to have a 
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close personal relationship, if made in accordance with the 

laws of the state and good medical or other professional 

practice, unless the patient has instructed the health care 

provider not to make the disclosure; 

(5) to a health care provider who is the successor in 

interest to the health care provider maintaining the health 

care information; 

{6) for use in a research project that an 

institutional review board has determined: 

{a) is of sufficient importance to outweigh the 

intrusion into the privacy of the patient that would result 

from the disclosure; 

(b) is impracticable without the use or disclosure of 

the health care information in individually identifiable 

form; 

(c) contains reasonable safeguards to protect the 

information from improper disclosure: 

(d) contains reasonable s~feguards to protect against 

directly or indirectly identifying any patient in any report 

of the research project; and 

(e) contains procedures to remove or destroy at the 

earliest opportunity, consistent with the purposes of the 

project, information that would enable the patient to be 

identified, unless an institutional review board authorizes 

retention of identifying information for purposes of another 
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research project; 

(7) to a person who obtains information for pltrposes 

of an audit, if that pers011 agrees in writing to: 

(a) remove or des:roy, 

consistent with the ptt~pose 8f 

at the earliest opportunity 

the audit, information that 

would enable the patient tQ be identified; and 

(b) not disclose the information further, except to 

accomplish the audit or to report ~nlawful or improper 

conduct involving fraud in payment for health care by a 

healt~ care pr0videL or patien: or other unlawful cOJlduct by 

a health care prcvider; and 

(8} to an oEEicial of a penal or othPr CLSt2Jial 

institution in w~1c:n the patient is detained." 

Section 9. Section 50-l6-S30, MCA, is amended to read: 

"50-16-530. Disclosure without patient's authorizdtion 

other bases.. A. Exceot a~rovided iJ~-- _( _ __§_e~ticn 6], a 

heal~h care prov1der ~ay di~close hea~th care information 

about a patient without the patient's author1zation if the 

disclosure is: 

(1] directory informat~on, unless 

instructed the h~alth care provider 

disclosure; 

(2) to federal, state, Jr local 

the patient has 

not to make the 

public hedlth 

authorities, to the extertt the health care provider is 

required by law tc report health care information or when 

~14~ SB 437 
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needed to protect the public health; 

( 3) to federal, state, or local law enforcement 

3 authorities to the extent required by law; 

{4) to a law enforcement officer about the general 

5 physical condition of a patient being treated in a health 

6 care facility if the patient was injured on a public roadway 

7 o~ was injured by the possible criminal act of another; or 

8 (5) pursuant to compulsory process in accordance with 

9 50-16-535 and 50-16-536." 

10 NEW SECTION. Section 10. Extension of authority. Any 

11 existing authority to make rules on the subject of the 

12 provisions of (this acl] is extended to the provisions of 

13 [this act]. 

-End-
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A BILL FJR AN ACT ENTITLED' "AN ACT REVISING THE LAWS 

GOVERNING THE PRACTICE OF PODIATRY BY DEFINING THE SCOPE OF 

PODIATRY PRACTICE; AND AMENDING SECTIONS 37-6-101 AND 

37-6-102, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA' 

Section 1. Section 37-6-101, M.CA, is amended to read: 

"37-6-101. Definitions. Unless the context requires 

12 otherwise, in this chapter the following definitions apply: 

13 tTJ--llPodiatryu-m~an~-the-die9nosi~;-med±eo~,-~tl~9icat, 

14 mechanicai,--manipuiati~e 7 --a~e--eiectriear---t~eatment---of 

15 ~±~ment~-of-the-h~mon-foet~ 

16 ti!till "Podiatrist" means a physician or surgeon of 

17 the foot, licensed to treat ailments of the foot. 

18 t3tffi "Board" means the board of medical examiners 

19 provided for in 2-15-1841. 

20 t-4till .,Department" means the department of commerce 

21 provided for in Title 2, chapter 15, part 18." 

22 Section 2. Section 37-6-102, M.CA, is amended to read: 

23 "37-6-102. Oimitati:on--on Scope of practice. ill A 

24 podiatrist may treat ailments of the human functional foot 

25 or--toe-bttt-may-ftot-amputate-the-rt~men-£oet-or-toe-or ~ 

~n> """"'••• counc" 

LC 08~5/01 

systems and n:_eans. The funct io_nal foot l:__S ~-~anatomi~~ 

2 foot a.nd any muscle, ~-~don, }~n:._~n~~~~~~~~~...I- soft tissue 

3 ~~ucture that:_ is direct 1_y __ ~,!!_~_cl2~_Q_J:-~-~~t:__.<:>:na t.~_i5~.foot 

~ anJ~__.!:_!l_at impacts on or aff~~!..§~b.~~-o~t ~_foo_t:._.!_.::!._nc~_ion. 

:, i.~_L_~~-di~ist ~!:l_~!- administer any ar.esthetic 

6 other tha11 a local anesthetic.'' 

7 NEW ?_E:C'T'ION. Section 3. Extension of authority. Any 

B ex~sting authority to make rules on the ~ubject of the 

9 provisions of [this act] is extended to the provisions of 

10 (t.his act]. 

-End-
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SENATE BILL NO. 437 

INTRODUCED BY NORMAN, J, BROWN 

A BILL FOR AN ACT ENTITLED: "THE AIDS PREVENTION ACT; 

MANDATING THAT HIV ANTIBODY TESTING BE ADMINISTERED ONLY IN 

CONJUNCTION WITH ADEQUATE PRETEST AND POSTTEST COUNSELING fN 

AEe9RBANEE-Wf~H-S~ANBARBS-BSTABbfSHBB-B¥-THB--BBPARTMBN~--9P 

HBAbTH---ANB---BNVfR9NMBN~Ab--SEfBNEBS; REQUIRING INFORMED 

CONSENT FOR HIV ANTIBODY TESTING; bfMf~fNG-THB-BfSEb9SHRB-9P 

THB--RBSHb~S--9P--HfY---ANT!B9B¥---TBST!NG PROVIDING FOR 

CONFIDENTIALITY OF HIV TEST RESULTS IN A MANNER CONSISTENT 

WITH THE REQUIREMENTS OF THE UNIFORM HEALTH CARE INFORMATION 

ACT; AND REQUIRING HIV ANTIBODY TESTING OF DONORS OF SEMEN 

AND HUMAN BODY PARTS~-ANB-AMENBlNG-SBET!SHS-59-~6-5~9-ANB 

59-%6-5397-MEA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections 1 

through 71 may be cited as the 'jAIDS Prevention Act". 

NEW SECT ION. Section 2. Statement of purpose. ( 1) The 

legislature recognizes that the epidemic of human 

immunodeficiency virus (HIV) infection, the causative agent 

of acquired immune deficiency syndrome (AIDS), and related 

medical conditions constitutes a serious danger to the 

public health and welfare. In the absence of a vaccine or a 
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cure and because of the sexual and intravenous drug use 

behaviors by which the virus is PREDOMINATELY spread, 

control of the epidemic is dependent on ~--voitln~ary-~and 

in£ormed--ehange-±ft-behavior THE EDUCATION of those infected 

or at risk foe infection. 

t~t--~ne--te9i~lature--fttreher--reeog~±ze3---that---the 

fteee~~ary--aeee~~-o£-pub%±e-health-offie±ai~-to-the-a£fee~ed 

~o~ttlatioft-i~-impeded-not-o~±y--by--the--ienqthy--inettbation 

period---of--HJV--inEeetio~--that--prOdtlee~--a--~ymptomie~~, 

~hereEore-hidden,-bttt-eommttn±eabie-~tate-of--inEeetion7--btlt 

aiso-by-berriers-related-eo-the-~oeial-and-Xegal-~ta"dinq-o£ 

those---at---ris~.---Pears--of--diseriminatory--or--ptlnitive 

treatment 7 -eonpled-with-the-absenee-o£-eompelling--~ymptoms 7 

ea~se--many--at--ri~~--to--avoid-eoming-forward-to-determine 

the±r-H!Y-in£eet±oft-~tatus-and-to-learn-aboae-ways-in--whieh 

ee-~~event-tne-~preed-o£-the-virtls• 

t3t--%t--±~-the-tntent-o£-ene-legi~iattt~e-to-~edttee-the 

berrier~-that-heve--made--±t--di££ie~~t--to--deal--w%th--the 

poptllatien--at-risk-for-H~V-tn£eeeiono-~he-legisiatnre-find~ 

thet-meastlres-thet-proteet-~rivaey,--redttee--t~e-~~ikelihood 

and--fear--o£--dt~erim±natio~--and--pttn±ttve--treatment,-a~d 

provide-ris~-redttet±on-±nformotton-for-persons-at--ri~~--are 

neeessary--±ft-efttreeting-sueh-ind±vidua~~-to-eome-forward-te 

determine--the~r--HIV---±n£eet±oft---stattls,---obta±n---eariy 

treatment,--and-ehange-behav±or-thet-p~ts-them-and-ether~-at 
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ris~-o£-inreeeionT 

(2) IT IS THE INTENT OF THE LEGISLATURE THAT EDUCATION 

DIRECTED AT PREVENTING THE TRANSMISSION OF HIV BE PROVIDED 

TO THOSE INFECTED AND AT RISK OF INFECTION AND TO ENTREAT 

SUCH PERSONS TO COME _FORWARD TO DETERMINE THEIR HIV 

INFECTION STATUS AND TO OBTAIN APPROPRIATE EDUCATION. 

NEW SECTION. Section 3. Definitions. As used in 

[sections 1 through 7], the following definitions apply: 

(1) "AIDS" means acquired immunodeficiency syndrome as 

further defined by the board in accordance with standards 

promulgated by the centers for disease control of the United 

States public health service. 

( 2) 11 Board" means the board of health and 

environmental sciences provided for in 2-15-2104. 

{3) ''Contact" means an individual identified by the 

subject of an HIV-related test as a past or present sexual 

partner or as a person with whom the subject has shared 

hypodermic needles or syringes. 

(4) "Department'' means the department of health and 

environmental sciences provided for in 2-15-2101. 

{5) "HIV" means the human immunodeficiency virus, 

identified as the causative agent of AIDS, and all HIV and 

HIV-related viruses that damage the cellular branch of the 

human immune or neurological systems and leave the infected 

person immunodeficient or neurologically impaired. 
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(6) "HIV-related condition" means a chronic disease 

resulting from infection with HIV, including but not limited 

to AIDS and asymptomatic seropositivity for HIV. 

(7) "HIV-related test" means a laboratory test, 

including but not limited to an enzyme immunoassay and a 

western blot, that ig-designed to detect the presence of HIV 

or antibodies to HIV. 

(8) "Health care facility'' means a health care 

institution, private or public, including but not limited to 

a hospital, nursing home, clinic, blood bank, blood center, 

sperm bank, or laboratory. 

{9) ''Health care provider'' means a physician, nurse, 

paramedic, psychologist, dentist, public health department 

agent, or other person providing medical, nursing, 

psychological, or other health care services of any kind. 

(10) ''Legal guardian'' means a person appointed by a 

court to assume legal authority for another who has been 

found incapacitated or, in the case of a minor, a person who 

has legal custody of the minor. 

Ill} "Person" means an individual, corporation, 

organization, or other legal entity. 

tl~t--uPrete~t--eo~"~e!~ngu--mean~--eottn~eiin9--from---8 

eo~ns~lor--who--i~--eertiE±ed--in--HfV-re±~ted--test±ng--8nd 

eo~~~e~ing-by-the-eenter~-£or-disease-eontrol-that-ineitld@~~ 

tat--an--explan~t±on-of-the-natttre-of-HfV-infeet±on-and 
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th~-~e±at~enehip-between-t~e-HfY-related--te~t--restt!t~--and 

the-d~sease; 

tbt--±n£orm8tion--abo~t--be~aviors--known-~o-po~e-r±~k~ 

£er-tren~Mias±on-ot-HiY-in£eet±on-ane-a±med-at--he~~±nq--the 

±ndiv±C~al--under~tand--ways--to--redttee--the--r±sk--o£--HfY 

tnteetient 

tet--eo~nee%ing---ror---eopin~---w±th---the---emot±enai 

coneeqHeneee--ot--!earnin~--the-HfY-related-test-resHite-and 

re£erral-tor-£urther-assistanee-as-neeessary-or--de5ired--by 

the-sHbject;-and 

td7--±n£ormat±on--reqard±ng-the-±~~ertanee-o£-netityin9 

eontaets-±n-the-event-o£-a-po~it±ve-te~t-res~lt• 

t%3tl!ll "Posttest counseling" means counseling, 

conducted at the time the HIV-related test results are 

given, that-i~-di~eeted-towa~d-inerea~ing--e~e--indi~idtlai~~ 

~nder~tand±ng---o£---the---HfY---±n£eet±on;---c~an9ing---the 

ind~¥±dtlal~~-beha~±or 7 -and7 -±£--neeessary;--en~o~re9ing--th~ 

~nd±~±dttal--to--not±£y-o~-aiiow-noti£±cat±on-of-any-eontaet~ 

AND INCLUDES WRITTEN MATERIALS PROVIDED BY THE DEPARTMENT. 

( 13) "PRETEST COUNSELING" MEANS THE PROVISION OF 

WRITTEN MATERIALS TO THE SUBJECT PRIOR TO CONDUCT OF AN HIV 

TEST. THE WRITTEN MATERIALS MUST BE DEVELOPED AND PROVIDED 

BY THE DEPARTMENT. 

(14} "Release of test results" means a written 

authorization for disclosure of HIV-related test results 
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that is signed and dated and that specifies the nature of 

the information to be disclosed and to whom disclosure is 

authorized. 

{15lill "Written informed consent" means an agreement 

in writing freely executed by the subject of an HIV-related 

test or the subject's legal guardian;---withottt---tlnd~e 

±nette~~ent--or--8ny--e~eme~t--o£--eomp~%~±o~r-frottd,-de~eit 7 

dttr~s~,-or--ot~er--£orm--of--eo~~tra±nt--or--eoereio~7 that 

includes at least the following: 

tatl!l an explanation of the test, including its 

purpose, potential uses, limitations, and the meaning of its 

results; and 

tbti!!l an explanation of the procedures to be followed 

for confidentiality, blood drawing, and counseling, 

including notification that the test is voluntary, ANq that 

consent may be withdrawn at any time,--end--that--the--~aw 

proh~bits--heo~th--eBre--pr~vide~~--from-ref~~~n~-to-provide 

hea}th-eare-~er~±ee~-~oieiy-beeatt~e--a--pro~peetive--p~tient 

~i~l-fto~-tlnde~go-aft-HfV-~e~ated-te~ti 

tet~ a discussion of whether and to whom the 

subject's name and test results may be disclosed; and 

tdt(IV) a statement that the test may be obtained 

anonymously if the subject wishes. 

~ THE DEPARTMENT SHALL DEVELOP A FORM AGREEMENT THAT 

MAY BE USED FOR PURPOSES OF THIS SUBSECTION. 
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NEW SECTION. Section 4. Testing -- counseling 

info~aed consent -- penalty. (1) A person may not per£orm 

REQUEST an HIV-related test without first receiving the 

written informed consent of the subject of the test or the 

subject's legal guardian. A health care provider shall 

certify in writing that informed consent has been received 

prior to erder±n9 REQUESTING testing. Testing may only be 

per£ormed REQUESTED by a health care provider. 

(2) Prior to executing an informed consent agreement, 

the subject of the test or the subject's legal guardian mUst 

be given pretest counseling. 

(3) A health care provider who does not provide 

HIV~related tests on an anonymous basis shall rerer INFORM a 

person who wishes to be tested anonymously ~~--e--te~e--~±te 

thet--dees--pro~ide-a~o~yme~s-testin9 THAT ANONYMOUS TESTING 

IS AVAILABLE AT ONE OF THE COUNSELING TESTING SITES 

ESTABLISHED BY THE DEPARTMENT. 

(4) The results of an HIV-related test must be given 

to the-~ubjeet-of-the-test-in-~erson-by-a THE health care 

provider DESIGNATED BY THE SUBJECT, WHO SHALL INFORM THE 

SUI3_JECT OF THE RESULTS INPERSON. 

(5) At the time the subject of a test is given the 

test results, the subject must be provided with posttest 

counseling. 

(6) A minor may consent or refuse to consent to be the 
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subject of an HIV-related test, pursuant to 41-1-402. 

(7) Subsections (l) through (5) do not apply to: 

(a) the performqnce of an HIV-related test by a health 

care provider or health care facility that procures, 

processes, distributes, or uses a human body part donated 

for a purpose specified under Title 72, chapter 17, if the 

test is necessary to assure medical acceptability of the 

gift for the purposes intended; 

(b} the performance of an HIV-related test for the 

purpose of research if the testing is performed in a manner 

by which the identity of the test subject is not known and 

may nat be retrieved by the researcher. 

(8} A knowing or purposeful violation of this secLion 

is a misdemeanor punishable by a fine of $1,000 or 

imprisonment for up to 6 months, or both. 

NEW SECTION,_ Section !j. Testing of donors of organs, 

tissues, and semen required penalty. (1) Except as 

provided in subsection (2), a prospective donor of oryans, 

tissues, or semen shall undergo an HIV-related test. 

(2) Testing of a prospective donor of dn organ or 

tissues is not required if the transplantat1on of an 

indispensable organ is necessary to save a patient's life 

and there is not sufficient time to perform an HIV-related 

test. 

13) A knowing or purposeful violation of lhis sectiorl 
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is a misdemeanor punishable by a fine of up to $1,000 or 

imprisonment of up to 6 months, or both. 

NEW SECTION. Section 6. confidentiality of records 

pe~aity. (1) A person may not disclose or be compelled to 

disclose the identity of a subject of an HIV-related test or 

the results of a test in a manner that permits 

identification of the subject of the test, except to the 

fellew~ng--per~en~~ EXTENT ALLOWED UNDER THE UNifORM HEALTH 

CARE INFORMATION ACT, TITLE 50, CHAPTER 16, PART 5. 

tat--~h~-~ttbjeee-o£-~he-te~t--er--tke--~~bjeet~~--ie9a± 

9~ardian~ 

tbt--a--perso~--who--~ecure~--a-wr±tten-re±ea~e-oE-test 

re~~it~-e~e~~ted-by-the-sttbjeet-o£-the-test-or-tne-s~bjeet~~ 

iega%-~tta~d±an; 

tet--a-pe~~o~-to-whom-the-~~bjeet-of-the--te~t--o~--~n~ 

~~e;~e~Le---te~o±--qttardia~--has--a~tho~i~ed--dieele~~re--i~ 

wr±t~n~; 

tdt--a-~ereon-whese-~e~ifiea~ien--±~--atl~hori%ed--nrtde~ 

~tlbee~~io~--t~t,--exeept--t~et--only-the-test-restllt~-may-be 

d±eeiosed,-~ot-the-ident±ty-of-the-stlb;e~t-e£-the-te~t; 

tet--a-m±nerLs-pare~tr-ettstedian,-e~-~ttarOian--ptirertan~ 

te-41-l-4937 

t£t--tne-ertbjectLs-e~euse; 

tgt--the--depar~me~t-or-the-eenters-£or-disease-eontrol 

ef-the-Snited-Statee-publ~e--health--~erviee--±n--aeeordanee 
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w±th---etate---and--£edera±--reporting--req~iremente--£or--a 

dia~nosed-ca~e-o£-Af9S-or-6not~er-HfV-re±eted-eend±tiont--or 

tht--a--health--eare--Eaeility--or-health-eare-provider 

that-proeure~r-proeessee,-dietribute~,-or-tl~es" 

tit--a-htlma"-hody-~o~t-t~om-a-deeea~ed-person--~tlr~~ant 

to-Titie-~%,-ena~ter-1~,-wieh-re~peet-te-medicai-±ntormation 

~egard±ng-that-person;-or 

t±±t-~emen--Eor-the-ptlrpo~e-of-ftrtit±e±ai-in~em~nation~ 

(2} If a health care provider informs the subject of 

an HIV-related test that the results are pcsitive, the 

provider shall encourage the subject to notify persons with 

whom there has been a ~ontact capable of spreading HlV. If 

the subject is unable or unwilling to notify all contacts, 

the health care provider may ask the subject to disclose 

voluntarily the identities of the contacts and to authorize 

notification of those contacts by a health care provider. 

~he~hea±th-eare-prov±der-~haii-±ntorm-tne-stibjeet-that-he-i~ 

tlnder-no--~e9e±--obii9atien--either--to--di~e±o~e--name~--or 

~oneaet~--or-te-atlthorire-their-notifieat±on~ A notification 

may state only that che contact may have been exposed to HIV 

and may not include the time or place oE possible exposure 

or the identity of the subject of the test. 

t3t--A--vielat±on--of--th±3--seetie~--i~--a-mi~demeanor 

p~~i~habte-by-a-£ine-o£-tlp-to-~5e 7 eee-or-impri~o~ment--in--a 

ee~nty-ja±l-for-tlp-to-t-year~-or-beeh~ 
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NEW SECTION. Section 7. Civil remedy. 11) A person 

aggrieved by a violation of [sections 1 through 7] has a 

right of action in the district court and may recover for 

each violation: 

(a) against a person who negligently violates a 

provision of (sections 1 through 7], damages of $1,000 or 

actual damages, whichever is greateri 

(b) against a person who intentionally or recklessly 

violates a provision of (sections 1 through 7], damages of 

$5,000 or actual damages, whichever is greater; 

(c) reasonable attorney fees; and 

(d) other appropriate relief, including injunct1ve 

relief. 

(2) An action under this section must be commenced 

within 3 years after the cause of action accrues. 

(3) The attorney general may maintain a civil action 

to enforce (sections 1 through 7] in which the court may 

order any relief permitted under subsection (1). 

(4) Nothing in this section limits the rights of a 

subje.ct of an liiV-related test to recover damages or other 

relief under any other applicable law or cause of action. 

(5) Nothing in [sections 1 through 7] may be construed 

to impose civil liability or criminal sanctions for 

disclosure of an HIV-related test result in accordance with 

any reporting requirement for a diagnosed case of AIDS or an 

-11- SB 437 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0437/03 

HIV-related condition by the depq~tment or the centers for 

disease control of the United States public health service. 

Sect-ieA-8.-- --s..et-h:trt -w-:Hr-5-~ r -Me>'t r -i-% -a....-l'lded -e, -...,.a-d-:

us&-%6-5i9.--eiscio~~~~-w±~hett~-pat±ent~s-aH~hor±z8tion 

eased-on-need-to-~now. A Exe~pt-as-provided-±~-ts~e~ion--61 1 

~ hea%th-care-prov~der-mey-dise±o8e~n~e±~h-eare-in£ormetton 

abe~t-e-patient-withotl~-ene-p~t±en~Le-etlthori~ation7 -to--the 

extent--a--reetpient--needs--to-~now-~he-~~Eorma~ion7 -±£-the 

di-selosttre-i!l-:-

tlt--to-a-person-who-is-prov±ding-heeith--eere--to--the 

pat:ii!!'Pit:r 

tit--to--any--oehet"--per5on--who--reqtlit"e~--healtn eare 

t~formetion-for-heaith-eere-ed~eation;-te-pro~ide--pr~nni~~~ 

q~aiity--assttrenee,--peer--reviewr-or-edm~ni~trotive,-legat, 

£i-naneial,--o~--eet~&r±al--eervi-ee~--to--the---heelth---eare 

provider;--or--for-assisting-the-hea~th-eare-provider-i~-the 

deliv~ry-o£-heaith-eare-and--if--the--heelth--eare--prov±der 

ree~onabiy-believes-the~-the-person-will~ 

tat--not--ttse--or--d±ae%ose-the-health-eare-±n£ormation 

ror-eny-other-pttrpe~e7-a~d 

tbt--teke-ap~ropriate-step~-to-proteet-the-health--eare 

l:nformati-en; 

t3 t --to- --any---~tker--hea !th--ea re · - pro'tlider- -who- -ke.s 

~ev±oosiy-proviOeO-heeTth--eare--to--t~~--pat±~"~'--to--the 

exte~t--neeessery--to--p~~v±de--health--eare-to-the-pat±~nt, 
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~"iess-the-pa~ient-ha~-±net~~eted-tbe-heaith--ea~e--p~ovider 

not-to-ma~e-~he-di~e~o~tt~e; 

t4t--to--immedi~te-ra~tiy-membe~~-o£-the-~atient-or-any 

other-individ~a%-with-whom-the-pat±ent-is-known--to--have--a 

e±oee--pe~~ona±-re~atio"shipr-ir-made-in-aeeordanee-with-the 

~awe-o£-the-state-and-9ood--medieai--or--other--profeseiona% 

p~aetiee,--~n±e~e-the-patient-hae-instr~eted-the-health-eare 

pro~ider-not-to-make-the-dieeios~re; 

t5t--to-a-health-eare-provider-who-±e-the-stteeeesor--in 

intere~t--to-the-heeith-eare-prov±der-maintain±ng-the-heaith 

care-information; 

t67--£or--~ee---in---a---researeh---pro~eet---that---a~ 

±~~tit~tional-rev±ew-board-ha~-determ~neO~ 

tat--i~---o£--~u££ieient--im~o~tanee--to--oH~weigh--the 

t~tr~~±on-±nto-the-pri~aey-o£-the-pa~ient-that-wottld--~e~ttit 

f~om-the-d±seio~ttre; 

tbt--±~--impraet±eabie-withou~-the-tt~e-or-d±~elo~ttre-of 

t~e-heaith-eare--in£ormat±on--in--indi~±dtta!iy--identi£±abie 

form; 

tet--eontains--~ea~onable--~afegttard~--to--proteet--the 

informat±on-Erom-improper-di~e±o3ttre; 

tdt--eontains-rea~onable-safe9ttard3-to-proteet--a9ainst 

rlireetiy-or-indireetiy-±dentity±ng-any-patient-in-any-report 

of-the-re~eareh-projeet;-and 

tet--eontatn3--~roeedure3--to--remove-or-de~troy-at-the 
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earlie~t-o~portunity,-eon3±3tent-with-the--purpose~--o~--eh~ 

p~ojeee,--~ftfo~maeion--that--wottld-enab~e-ehe--patient-eo-be 

~dent±£±ed,-unies3-an-±n3tittltiona%-~~Y±ew-board--atttkorize~ 

retention-o£-ident±fyin9-info~mation-fe~-purpose~-of-another 

researeh-project7 

tTt--to--a--pe~son-who-obtain~-i~format±on-for-purpose~ 

o£-an-atld±t,-i£-that-per~on-agrees-±n-writ±ng-to~ 

t8j--remove-or-de~troy,--ot--the--eari±e~t--opportnnity 

eonsistent--w±th--the-p~rpose-of--the-a~dit7-±nformation-that 

wotlld-enab~e-the-patient-to-be-ident±£~ed;-and 

tbt--not-disclo~e-the-±nformat±on--further,--e~eept--to 

a~eomp±±~h--the--a~dit--~r--to--report--nn±awful-or-tmproper 

eondttet-involv±ng-frottd-in-payment--~or--health--eare- by--a 

health-ea~e-pro~±der-or-patient-or-etner-unlawftt!-eonduct-by 

a-health-eare-prov±der;-and 

t8t--to--an--of@ietal--of--a--penal--or-other-ea~todia± 

in~titution-±n-whieh-the-pat±e~t-i~-detainedou 

SectteA-So-- -s=t-<- -5{)--r&--5-N .- -MG!'t ,- -i-3- -ame-rt<ied -~ -~dii ;

use-~6-S3a~--e±~e±o~nre-withotlt-patientLs-otlt~ori~~tion 

---other-bo!!eso A Exeep-t;--a9- -pro't±~ed--in-- [:!!eet_±on- -6 t, --a 

"ea~th--eare--provider--may-di~e±e~e-heatth-eare-±nformation 

about-a-pat±ent-withotlt-the-potientLs-attthor~~atien--~f--the 

d±-~c±o3ttre-i~~ 

t~t--direetory--±nformation,--tt~Tess--the--patient--has 

instrtteted--the--hea%th--eore--pro~ider--not---to--ma~e---the 
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1 dise±esure~ 

2 tit--to---rederal,---state,---or--ioeal--pabi±e--health 

3 a~tftorit±esr-te-the--~Mtent--tfte--heaith--eare--provider--is 

4 req~ired--by--iaw--~e-report-fteaith-eare-±nformatien-or-when 

5 "eeded-to-proteet-the-p~bl~e-health7 

6 t3t--to--£ederai;--state,--or--ioea~--±aw---e~foreeme~t 

7 a~thorities-to-the-extent-req~ired-by-iaw; 

a t~7--to--a--iaw--en£oreement--o££ieer-abo~t-the-qenerai 

9 phys*eai-eondition-of-a-patient-being-treated--in--a--fteaith 

10 eare-faeiiity-if-the-patient-was-±n;ored-on-a-poblie-roadway 

11 or--was--injored-by-the-possible-eriminal-aet-of-another~-or 

12 t5t--~orsoant-to-eompolsory-process-in-aeeordanee--witn 

13 59-±6-535-a"d-59-l6-536.u 

14 NEW SECTION. Section 8. Extension of authority. Any 

15 existing authority to make rules on the subject of the 

16 provisions of [this act] is extended to the provisions of 

17 [this act]. 

-End-
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STANDING COMMITTEE REPORT 

March 14, 1989 

Page 1 of 1 

Mr. Speaker: 

report that 

We, the committee on Human Services and Aging 

SENATE BILL 437 (third reading copy -- blue) be 
concurred in as amended . 

[REP. JAN BROWN WILL CARRY THIS BILL ON THE HOUSE FLOOR] 

And, that such amendments read: 

1. Page 8, lines 17 through 21. 
Following: "(1)" 
Strike: remainder of line 17 through •if" on line 21 
Insert: "Immediately prior to d()nation of an organ, semen, or 
tissues, HIV-related ~esting of a prospective donor is required 
unless" 
Renumber: subsequent subsection 

2. Page 
Strike: 
Insert: 

11, line 16. 
"attorney general" 
"department" 

•. 
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SENATE BILL NO. 437 

INTRODUCED BY NORMAN, J. BROWN 

A BILL FOR AN ACT ENTITLED: "THE AIUS PREVENTION ACT; 

MANDATING THAT HIV ANTIBODY TESTING BE ADMINISTERED ONLY IN 

CONJUNCTION WITH ADEQUATE PRETEST AND POSTTEST COUNSELING IN 

A€€BRBAN€B-Wf¥H-S¥ANBARBS-BS~ABbfSHBB-B¥-~HB--BBPAR¥MEN¥--BP 

HBAb¥H---ANB---ENVfRBNMEN¥Ab--S€fBN€ES; REQUIRING INFORMED 

CONSENT FOR HIV ANTIBODY TESTING; bfMf¥fNS-¥HB-BfS€bBSHRB-BP 

¥HB--RBS8b~S--6P--HfV---AN~fBBB¥---TBS~fNS PROVIDING FOR 

CONFIDENTIALITY OF HIV TEST RESULTS IN A MANNER CONSISTENT 

WITH THE REQUIREMENTS OF THE UNIFORM HEALTH CARE INFORMATION 

ACT; AND REQUIRING HIV ANTIBODY TESTING OF DONORS OF SEMEN 

AND HUMAN BODY PARTS7-ANB-AMENBfHS-SB€Tf6NS-59-±6-529-AN9 

56-i6-5397-M€A." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections 1 

through 7] may be cited as the "AIDS Prevention Act". 

NEW SECTION. Section 2. Statement of purpose. (1) The 

legislature recognizes that the epidemic of human 

immunodeficiency virus (HIV) infection, the causative agent 

of acquired immune deficiency syndrome (AIDS), and related 

medical conditions constitutes a serious danger to the 

public health and welfare. In the absence of a vaccine or a 

~~ ""'""''•• Coun<" 
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SB 0437/04 

cure and because of the sexual and intravenous drug use 

behaviors by which the virus is PREDOMINATELY spread, 

control of the epidemic is dependent on a--vo~ttntary--anO 

informed--ehan9e-in-behavior THE EDUCATION of those infected 

or at risk for infection. 

t2t--~~e--~eg~~lattlre--f~rther--reeo9n~ze~---that---the 

neee~~ary--aeeess-of-p~bl±e-hea!th-o~fie±a~~-to-the-affeeted 

poptllation-i~-±mpeded-net-oniy--by--the--~en9t~y--inettbation 

per±ed---of--HfV--infeetion--that--prodtle~s--·a--symptomle~s, 

~herefore-h±Oden,-b~e-eommttnieable-state-of--~nfeetid~,--bttt 

aiso-by-barriers-relate0-to-the-~oeiel-and-le9al-~t~ndtn9-oe 

tho~e---at---risk7---Pe8r~--ef--rliseriminat~ry--or--ptt~iti~e 

treatment,-eo~pled-witk-the-absenee-of-eom~ellin9--symptemsr 

ea~se--many--at--risk--eo--avo±d-eemin9--£erwe~d-te-Oetermine 

~heir-HIV-infeetion-~tettl~-end-te-learn-abo~t-weys-±n--whieh 

to-pre~ent-the-sp~earl-of-the-~ir~so 

t3t--ft--is-the-intent-ef-the-le9i~lattlre-to-red~ee-the 

~a rr i ers-t ha: t- !"Ia 'lte- -made--it- -d i-ff ~~ttl t-- to- -deB:i- -with- --the 

popttiation--at-risk-for-HiV-infeetion7-~he-ieqislatere-£inds 

that-meM~ttres-that-proteet-pr±~aey,--reMnee- the--likeiiMood 

and--Eear--of--di~eri-minatian--and--ptlniti-ve--treMtme~tT-and 

provide-ri~k-redtteti-on-i-nform~tion-for-~ersons-e~--risk--are 

neees~ary--in-entreating-s~eh-indi~i-dnels-to-eome-forward-to 

~etermine--their--HiV---infeetion---stattls 1 ---obta:in---early 

treatment,--and-ehan9e··behav±or-tha:t-pttts-them-and-e~hers-at 

-2- SB 437 
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SB 0437/04 

ri~k-ef-±"£eetiono 

(2) IT IS THE INTENT OF THE LEGISLATURE THAT EDUCATION 

DIRECTED AT PREVENTING THE TRANSMISSION OF HIV BE ~ROVIDED 

TO THOSE INFECTED AND AT RISK OF INFECTION AND TO ENTREAT 

SUCH PERSONS TO COME FORWARD TO DETERMINE THEIR HIV 

INFECTION STATUS AND TO OBTAIN APPROPRIATE EDUCATION. 

NEW SECTION. Section 3. Definitions. As used in 

(sections 1 through 7), the following definitions apply: 

( 1) 0 AIDS 1
' means acquired immunodeficiency syndrome as 

further defined by the boa~d DEPARTMENT in accordance with 

standards promulgated by the centers for disease control of 

the United States public health service. 

tZt--•Beard 8 ---me8n~---the---board---o£---heaith----and 

~nv±ronmentai-~eieaees-provided-for-in-%-±5-il64~ 

t3till "Contact 11 means an individual identified by the 

subject of an HIV-related test as a past or present sexual 

partner or as a person with whom the subject has shared 

hypodermic needles or syringes. 

t4t.!ll "Department" means the department of health and 

environmental sciences provided for in 2-15-2101. 

t5till "HIV,. means the human immunodeficiency virus, 

identified as the causative agent of AIDS, and all HIV and 

HIV-related viruses that damage the cellular branch of the 

human immune or neurological systems and leave the infected 

person immunodeficient or neurologically impaired. 
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t6till "HIV-related condition" means a chronic disease 

resulting from infection with HIV, including but not limited 

to AIDS and asymptomatic seropositivity for HIV. 

t'~till "HIV-related test" means a laboratory test, 

including but not limited to an enzyme immunoassay and a 

western blot, that is designed to detect the presence of HIV 

or antibodies to HIV. 

tBtffi "Health care facility" means a health care 

institution, private or public, including but not limited to 

a hospital, nursing home, clinic, blood bank, blood center, 

sperm bank, or laboratory. 

t9till 11 Health care provider" means 

nurse, paramedic, psychologist, dentist, 

a physician, 

public health 

department agent, or other person providing medical, 

nursing, psychological, or other health care services of any 

kind. 

t%9till "Legal guardian" means a person appointed by a 

court to assume legal authority for another who has been 

found incapacitated or, in the case of a minor, a person who 

has legdl custody of the minor. 

tFl:t..l!....Q.l "Person'~ means an individual, corporation, 

organization, or other legal entity. 

ti-rt--up~etest--eonnseiin9n--mean~- eoHnselin9--£rom--a 

ee~"~ere~--who--i~--eertiEied--in--H~V-~elated--testing--and 

eetln~elin~-by-th~-eente~~-for-d±~ee~e-eont~ol-thdt-tMel:tldes~ 
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tat--an-expianation-o£-~he-~atttre-o£-HIY-infeet±on--~nd 

~fte--~e~8~±on~hip--8etween--the-HfY-related-te~t-restiits-and 

the-disease; 

tbt--information-abo~t-behaviors-~nown--to--pose--r±~ks 

for--transm~ss±on--of-HTY-±n£e~tion-and-aimed-at-heiping-the 

~nd±vidtta~--~nderstand--ways--to--redttee--the--r±sk--of--HTY 

i:nfeet±onr 

tet--eounsel±ng---for---eep±ng---with---the---emotienai 

eonseqttenees-of-learn±ng-the-H!V-related--test--results--and 

referrai--Eor--fttrther-ass±stanee-as-neeessary-or-des±red-by 

~fte-stlb;eet;-and 

tdt--±n£ormet±on-regarding-the-importanee-of--not±fy±n9 

eontaets-in-the-event-of-a-posit±ve-test-~esn~to 

tl3ttl~t(l_U "Posttest counseling" means counseling, 

conducted at the time the HIV-related test results are 

given, that--is~direeted-toward-tnereasing-the-±nd±v~dn~~~~ 

H~d~rstanding---of---the---H%Y---±n£eee±on7---ehanging---the 

ind±vid~ai~s--beha~ior,--and,--±f-neee~~~ry;-eneottra9ing-the 

individttai-te-notify-or-allow-notifieation-o~--any--eontaet~ 

AND INCLUDES WRIT1'~Ef'!_MATERIALS PROVIDED BY THE DEP_.~RTMENT. 

tBt(12) "PRETEST COUNSELING" MEANS 'rHE PROVISION OF 

WRITTEN MATERIALS TO THE SUBJECT PRIOR TO CONDUCT OF AN HIV 

TEST. THE WRITTEN MATERIALS MUST BE DEVELOPED AND PROVIDED 

BY THE DEPARTMENT. 

t%4tl!ll_ "Release of test results•• means a written 
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authorization fo~ disclosure of Hrv~related test results 

that is signed and dated and that specifies the nature of 

the informdtion to be disclosed and to whom disclosure is 

authorized. 

tl5tD.il ill "Written informed conse11t•• means an 

agreement in writing freely executed by the subject of an 

HIV-related test or the subject•s legal guardian7 -witho~t 

~~d~e--i~d~eement--or--Hny--e±ement--of--eomptl~~+en,--fra~d7 

deeei~,--dnre~~,--or--other--ro~m-oE-eon~tra±nt-or-eoere±on7 

that includes at least the following: 

te:t i]J_ an explanation of the test, incLh.~~: '::! its 

purpose, potential uses, limitations, and the meduing of its 

results; and 

tbtl!!l an explanation of the procedure5 to be followed 

for confidentiality, blood drawing, and counseling, 

including notificdtion thd.t the test is voluntary., AND that 

consent may be withdrawn at any time,-ttMd-that-the-~aw 

proh±b±t~-hea!th-ea~e-pr~v±der~--from--re£~~±ng--to--provide 

healt~--eare--~erviee~--3oieiy-beeatlse-a-pros~eetive-p~tient 

w:i: .l::!- l"'.~t- t:JI'H~.er ~o-an-H±V- re!at:ed-t e~~; 

tet.i.!l_;_l a discussion of whether and ':..0 whom the 

subject's name and test results may be disclosed; and 

tdt(IV) a statement that the test may be obtained 

anonymously if the subject wishes. 

(B) THE DEPARTMENT SHALL DEVELOP A FORM~-~<e~E~MENT THAT 
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SB 0437/04 

MA~ BE USED FOR PURPOSES OF THIS SUBSECTION. 

NEW SECTION. Section 4. Testing -- counseling 

informed consent penalty. (1} A person may not perfo~m 

REQUEST an HIV-related test without first receiving the 

written informed consent of the subject of the test or the 

subject's legal guardian. A health care provider shall 

certify j_n writing that informed consent has been received 

prior to orderi~g REQUESTING testing. Testing may only be 

performed REQUESTED by a health care provider. 

(2) Prior to executing an informed consent agreement, 

the subject of the test or the subject's legal guardian must 

be given pretest counseling. 

(3) A health care provider who does not provide 

HIV-related t.est-_s on an anonymous basis shall refer INFORM a 

person who wishes to be tested anonymously ~o~a~test-site 

that-does-p~o~±de-anonymou~-test±ng THAT ANONYMOUS TESTING 

~ __ __A'{~ILABLE AT ONE OF THE COUNSELING TESTING SITES 

ESTABLISHED BY THE DEPARTMENT. 

(4) The results of an HTV-related test must be given 

to the--~ubjeet--of-the-test-i~-per~oM-by-d TH~ health care 

provider DESIGNATED BY THE SUBJECT, WHO SHALL INFORM THE 

SUBJECT OF THE RESULTS IN PERSON. 

(5) At the time the subject of a test is given the 

test results, the subject must be provided with posttest 

counseling. 
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(6) A minor may consent or refuse to consent to be the 

subject of an HTV-related test, pursuant to 41-1-402. 

(7) Subsections (1) through (5) do not apply to: 

(a) the performance of an HIV-related test by a health 

care provider or health care facility that procures, 

processes, distributes, or uses a human body part donated 

for a purpose specified under Title 72, chapter 17, if the 

test is necessary to assure medical acceptability of the 

gift for the purposes intended; 

(b) the performar:ce of an HIV-related test for the 

purpose of research if the testing is performed in a manner 

by which the identity of the test subject is not k!)uwn and 

may not be retrieved by the researcher. 

(8) A knowing or purposeful violation of this section 

is a misdemeanor punishable by a fine of $1,000 or 

imprisonment for up to 6 months, or both. 

NEW SECTION. Section 5. Testing of donors of organs, 

tissues, and semen required -- penalty. (1) Exeept-a~ 

pro~±ded-±n-~tlb~eetion-t~t,-a-pro~peeti~e-denor--~f--or9sns, 

t±s~tle~i·er-~emen-~hat~-tlnrler~o--an-HfY-re!et~d-te~~~ 

t~t--~e~tin9--of--a--prospeet±ve--donor--nf-an-ergan-er 

tissttes-is-not-reqtt±red-i-f IMMEp!_!:~_T_ELY PRiq~--~9- _Q9~-~~'.fQ_N OF 

AN ORGAN, SEMEN, OR TISSUf:~____ll_I_V-REL_A.:!:_E:_D TESTING __ O_f _P; 

PROSPECTIVE DO~OR IS __ R~QUIRE~_UNLES...§. the transplantation of 

an indispensable orgar1 is necessary to save a patient's life 
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and there is not sufficient time to perform an HIV-related 

test. 

f3t1ll A knowing or purposeful violation of this 

section is a misdemeanor punishable by a fine of up to 

$1,000 or imprisonment of up to 6 months, or both. 

NEW SECTION. Section 6. Confidentiality of records 

penaity. (l) A person may not disclose or be compelled to 

disclose the identity of a subject of an HIV-related test or 

the results of a test in a manner that permits 

identification of the subject of the test, except to the 

following--persons~ EXTENT ALLOWED UNDER THE UNIFORM HEALTH 

CARE INFORMATION ACT, TITLE 50, CHAPTER 16, PART 5. 

tat--the-stlbje~t-o~-the-t~st--or--tne--subje~t~s--legal 

9t1ardi-an; 

tbt--a--~e~~on--who--seenres--a-wr±tten-release-o£-te~t 

result9-exee~ted-by-the-~~bjeet-of-tne-te~t-or-the-~ttbjeet~s 

i:ege:%-gttard:i:onJ 

tet--a-per~e~-~e-whem-the-stlbjee~-ef-the--~est--or--ehe 

~ubjeetLs---iegal--guardian--has--8~thorized--diseio~ure--in 

writin9; 

tdt--a-persen-whese-netifieatten--i~--a~thori~ed--~nder 

~ttbseetion--t%t,--e~eept--that--only-the-test-resuits-may-be 

diselo~ed,-not-the-ident±ty-o£-the-~ttbjeet-o£-the-te~t• 

tet--a-minorLs-parent,-e~stodian,-or-gtterd±an--pttrsttant 

~"-H-l-4637 
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tft--the-subjeetLs-spouse~ 

tgt--the--department-or-the-eenter~-~er-disease-eontrol 

o£-the-8nited-States-publie--health--ser~±ee--in--aeeorde:nee 

w±th---state---and--federai--reportin9--requirements--£or--a 

dia9nosed-ease-of-AfBS-or-enother-H~Y-rele:ted-eondition;--or 

tht--a--heaith--eare--faeility--or-health-eare-previder 

that-proettres,-proees~esr-d±se~±b~ee~,-o~-tl~es~ 

tit--a-human-body-part-~rom-a-deeea~ed-per~on--p~rstlant 

to-~±tie-72,-e~apter-iTr-with-re~peet-to-m~dieai-infor~atioft 

regarding-that-person;-or 

t±±t-~emen--for-the-purpose-of-artifieial-i~~~~tMat~ono 

(2) If a health care provider informs the subject of 

an HIV-rela~ed test that the results are positive, the 

provider shall encourage the subject to notify persons with 

whom there has been a contact capable of spreuding HIV. If 

the subject is unable or unwilling to notify all contacts, 

the health care provider may ask the subject to disclose 

voluntarily the identities of the contacts and to authorize 

notification of those contacts by a health care provider. 

~ke-h~rt~~~-eare-prowi~er-~ha±i-inform-th~-~tlbjee~ that -he-i8 

tlnaer-no--le9dl--obi±9ation--either--to--di~eie~~--n~me~--oE 

eontaets--or-to-atlthorize-the±r-notifieetiono A notification 

may state only that the contact may have been exposed to HIV 

and may not include the time or place of possible exposure 

or the identity of the subject of the test. 
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t3t--A--v±e~et±eft--o£--tnis--section--±s--a-m±sdemeeftor 

pttniehable-hy-8-f±ne-of-ttp-to-$59,eea-or-impr±sonment--ift--a 

eo~nty-je±i-for-~p-to-i-year;-or-betho 

NEW SECTION. Section 7. Civil remedy. (1) A person 

aggrieved by a violation of [sections 1 through 7] has a 

right of action in the district court and may recover for 

each violation: 

(a) against a person who negligently violates a 

provision of [sections l through 7], damages of $1,000 or 

actual damages, whichever is greater; 

(b) against a person who intentionally or recklessly 

violates a provision of (sections 1 through 7], damages of 

$5,000 or actual damages, whichever is greater; 

(c) reasonable attorney fees; and 

(d) other appropriate relief, including injunctive 

relief. 

(2) An action under this section must be commenced 

within 3 years after the cause of action accrues. 

{3) The ateo~ney-generar DEPARTMENT may maintain a 

civil action to enforce [sections 1 through 7] in ~hich the 

court may order any relief permitted under subsection {1), 

(4) Nothing in this section limits the rights of a 

subject of an HIV-related test to recover damages or other 

relief under any other applicable law or cause of action. 

(5) Nothing in [sections 1 through 7] may be construed 
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to impose civil liability or criminal sanctions for 

disclosure of an HIV-related test result in accordance with 

any reporting requirement for a diagnosed case of AIDS or an 

HIV-related condition by the department or the centers for 

disease control of the United States public health service. 

Sec-t taR- 8. --Bee-1:-i-<o-n- -5-{)---J+--5?9-;- -i'IGA ;- -i"" -= "1\ded -to-_,...,...,_~ 

use-±6-5~9~--ai~eio~~re-w~tho~t-patient~~-atltherization 

based--on-need-to-~nowo A Exeept-a~-pro~ided-in-tseetion-6t7 

~ heaith-eare-provider-may-d~seiose-he~ith-e~re--±nformation 

abo~t--a-~atient-withotlt-the-patient~s-atlthori~ation 7 -to-the 

exeent-a-ree~p~ent-need~-to-~now--the--informatton;--if--the 

diselosttre-is-:-

tlt--to--a--person--who-i~-~rovidin9-heaith-eare-to-the 

patient-:-

t~t--to-any--other--per~on--who--reqtl±res--health--eare 

information--for-health·-eare-edtteatien;-te-pre~ide-plannin9r 

qttality-ass~raneer-peer-review,---or--administrative 7 --le9al7 

finaneial,---or---aeettariai--serv±ees--to--the--health--eare 

provider~-or-·for-assisting-the-heelth-eare-provider--in--the 

deliv~ry--of--health--eare--and--~£-the-health-eare-provider 

rea~onabry-be±±eves-that-the-person-wilr-:-

tat--not-~se-or-diselose-the--health--ear~--~"format~on 

£or-any-other-pttrpo~e;-and 

tb}--te~e--ap~ropri~te-~tep~-to~proteet-the-~ealth-eare 

informati-on-;-
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t3t--to--any--othe~--health--eare--pro¥ider---who---has 

previe~s~y--provieed--hea~~h--eare--to--~he--patient7-to-the 

extent-neeessery-to-provide--health--eere--te--the--patient, 

~nless--the--patie~t-ha~-in~tr~eted-the-heelth-eare-proYider 

not-te-ma~e-the-diselostlre; 

t4t--to-immediate-~amiry-members-of-the-patient-or--any 

other--individtlel--with--whom-the-patient-i~-known-to-have-a 

elose-personal-relationship,-i£-made-ift-aeeordanee-with--the 

law~--of--the--state--and-good-medieal-or-other-professionei 

practice,-~nle~s-the-patient-has-instr~eted-the-heaith--care 

provider-not-to-make-the-d±~eio~tt~e; 

tSt~-~o--a-health-eere-prov±der-who-i~-~he-stleeessor-±~ 

±nterest-to-the-heelth-eare-provider-maintain±ng-the--health 

eere-in£ermatio~; 

t6t--for~--ttse---in---e---reseereh---projeet---thet-~an 

±~~t±t~t±ona~-~eview-boa~d-ha~-dete~mi~ed~ 

tat--is--of--stlff±e±ent--importanee--to--otttweigh---the 

±ntrtts±on--±nto-the-pr±vaey-of-the-petient-that-would-result 

£rom-the-d±selosttre; 

tbt--±s-±mpreetieab~e-withottt-the-ttse-er-d±~elo~ttre--ef 

the--health--eare--±nformation--±n-±ndtvtdtlally-±dent±f±able 

form; 

tet--eonte±ns--reesonable--sa£egHards--to--proteet--the 

±nformat±on-Erom-improper-d±sclosure; 

tdt--eonta±ns--reasonable-saEegtterds-to-proteet-agains~ 
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direetly-or-±nd±reetly-ident±£y±n~-any-pat±ent-±n-any-repo~t 

of-the-research-project;-and 

tet--eonta±n~-proeed~re~-to-~emove-o~--de~troy--at--the 

earlie~t--oppo~t~nity7--conststent--witk-t~e-pttrposes-o£-the 

projeet,-in£ormation-that-wo~ld-enabie-the---p~t±ent--to--be 

identified1--tlnle8~-an-in~tit~tiona!-~evi~w-board-a~thoriBe~ 

retention-o£-±dentifying-±nformation-for-purposes-of-another 

re~earek-pro;eet; 

t1t--to-a-person-who-obte±ns-information--for--pttrpo~e~ 

of-an-aadit,-i£-that-person-agree~-in-w~iting-to~ 

tat--remove--o~--de~troy7--at--the-ea~!±est-opport~ftity 

cons±~tent-with-the-purpose-of-the-audit,--±n£ormat±e.l--tkat 

wo~lO-enabie-the-patient-to-be-±dentif±ed;-and 

tbt--not--d±selose--the--in£ermation-further 7 -exeept-to 

aceomp±ish-the-aud±t--er--to--report--uniawfu±--or--±mpreper 

eonduet--involvin9--fratld--in--payment--Eor-heatth-eare-by-a 

health-eare-provider-or-patient-or-other-uniawful eonduet-by 

a-hea±th-eare-provider;-and 

tSt--to-an-offieiat--of--a--penal--or--other--ettsto~~a~ 

institution-·in-wh±eh-the-pat±ent-±s-detained~u 

See-t-ie A- 9.- - -Bee!:"i<>t> -'7&--ltr---5-:Hl-, -Me"', -h -amerNe<> -N- -..-e-ad-:

use-l6-53eo--Bisclosure-w±thout-pat±entLs-euthor±zat±on 

----othe~--ba~e~7 A ~-~ept--as--provided-±n-tsec~ion-6t,-a 

heelth-eere-provider-may-disetose--heaith--eare--in£ormation 

abott t--a--pa t ±en t -w i: t: hotlt --the-pat ±ent-:.1.!!1;-e:ttthor ± ~:e t ~on-~ f -the 
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1 diselos~~e-i~~ 

2 t%t--diree~ory--in£ormation,--an%es~--the--pe~ient--has 

3 in~trtleted---the--heaith--eare--provider--net--to--ma~e--the 

4 dise~estlre; 

5 tit--to--£ederai7--~tate,--or---loc8l---~tlb%~e---health 

6 anthor±ties;--to--the--extent--the--health--eere-pro~ider-is 

7 reqtl±red-by-±aw-to-report-health-eare--inEormat±on--or--when 

8 needed-to-proteet-the-pnblie-heelth; 

9 t3t--to---£ederal,--stateT--or--loeal--law--enforeement 

10 atlthoritie~-to-the-extent-reqtt±red-by-law~ 

11 t4t--to-a-law-en£oreement--of£ieer--abettt--the--general 

12 physical--eondit±on--o£--a-pat±ent-bein9-treated-in-a-health 

13 eare-£aeility-i£-~h~-patient-was-i";~red-eft-8-ptlblie-roadw8y 

14 or-wa~-ia;~red-by-the-possibl~-erimi"si-se~-er--snother;--or 

15 t5t--p~rsuant--to-eomptt%sory-proeess-ia-aeeord8nee-with 

16 59-l6-535-a"d-59-l6-5367u 

l7 

18 

19 

20 

NEW SECTION. Section 8. Extension of authority. Any 

existing authority to make rules on 

provisions of [this act) is extended to 

[this act]. 

-End-
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