SENATE BILL NO. 437

INTRODUCED BY NORMAN, J. BROWN

IN THE SENATE

FEBRUARY 15, 1989 INTRODUCED AND REFERRED TO COMMITTEE
ON PUBLIC HEALTH, WELFARE & SAFETY.

FIRST READING.

FEBRUARY 17, 1989 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPCORT ADOPTED.

FEBRUARY 20, 1989 PRINTING REPORT.
PASS CONSIDERATION.

FEBRUARY 21, 1989 SECOND READING, DO PASS AS AMENDED.
ENGROSSING REPORT.

FEBRUARY 22, 1989 THIRD READING, PASSED.
AYES, 47; NOES, 0.

TRANSMITTED TO HOUSE.

IN THE HOUSE

FEBRUARY 22, 1989 INTRODUCED AND REFERRED TO COMMITTEE
ON HUMAN SERVICES & AGING.

FEBRUARY 28, 1989 FIRST READING.

MARCH 14, 1989 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 18, 1989 SECOND READING, CONCURRED IN AS
AMENDED.

MARCH 21, 1989 THIRD READING, CONCURRED IN.

AYES, 94; NOES, 0.

RETURNED TO SENATE WITH AMENDMENTS.



IN THE SENATE
APRIL 3, 1989 RECEIVED FROM HOUSE.

SECOND READING, AMENDMENTS
CONCURRED IN.

APRIL 5, 1989 THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.



51st Legislature

|~ o,

10
11
12
13
14
15

16

17
iB
19
20
21
22
23
24

25

LC 1408/01
BILL No, & 377
INTRODUCED BY {\rfmuau\ I e TN
A BILL FOR AN ACT ENTITLED: "THE AIDS PREVENTION ACT;

MANDATING THAT HIV ANTIBODY TESTING BE ADMINISTERED ONLY IN
CONJUNCTION WITH ADEQUATE PRETEST AND POSTTEST COUNSELING IN
ACCORDANCE WITH STANDARDS ESTABLISHED BY THE DEPARTMENT OF
HEALTH AND ENVIRONMENTAL SCIENCES; REQUIRING INFORMED
CONSENT FOR HIV ANTIBODY TESTING; LIMITING THE DISCLOSURE OF
THE RESULTS OF HIV ANTIBODY TESTING; REQUIRING HIV ANTIBODY
TESTING OF DONORS OF SEMEN AND HUMAN BODY PaARTS; AND

AMENDING SECTIONS 50-16-529 AND 50-16-530, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

MEW SECTION. Section 1. short title. ([Sections 1
through 7} may be cited as the “AIDS Prevention Act".

NEW SECTION. Section 2. Statement of purpose. (1) The
legislature recognizes that the epidemic of human
imnunodeficiency wirus (HIV) infection, the causative agent
of acquired immune deficiency syndrome (AIDS), and related
medical conditions constitutes a serilous danger to the
public health and welfare. In the absence of a vaccine or a
cure and because of the sexual and intravenous drug use

behaviors by which the wirus is spread, control of the

epidemic 1is dependent on a veluntary and informed change in
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behavior of those infected or at risk for infection.

{2) The legislature further recognizes that the
necessary access of public health gfficials to the affected
population is impeded not only by the lengthy incubation
pericd of HIV infection that produces a symptomless,
therefore hidden, but communicable state of infection, but
also by barriers related to the social and legal standing of
those at risk. Fears of discriminatory or punitive
treatment, coupled with the absence of compelling symptoms,
cause many at risk to avoid coming forward to determine
their HIV infection status and to learn about ways in  which
to prevent the spread of the wvirus.

{3) It 1is the intent of the legislature to reduce the
barriers that have made it difficult tc deal with the
population at risk for HIV infection, The legislature finds
that measures that protect privacy, reduce the 1likelihood
and fear of discrimination and punitive treatment, and
provide risk reducticn information for persons at risk are
necessary in entreating such individuals to come forward to
determine their HIV infection status, obtain early
treatment, and change behavior that puts them and others at

risk of infection.

NEW SFCTION. Section 3. bpefinitions. As  used

in
[sections 1 through 7}, the following definitions apply:
(1) "AIDS" means acquired immuncdeficiency syndrome as
-2- INTRODUCED BILL
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further defined by the board in accordance with standards
promulgated by the centers for disease control of the United
States public health service.

(2) "Board" means the board of health and environmental
sclences pravided for in 2-15-2104.

{3) "Contact" means an individual identified by the
subject of an HIV-related test as a past or present sexual
partner or as a person with whom the subject has shared
hypodermic needles or syringes.

{4) "Department” means the department of health and
environmental sciences provided for in 2-15-2101.

{(5) “H1IV" means  the human immunodeficiency virus,
identified as the causative agent of AlIDS, and all HIV and
HiV-related viruses that damage the cellular branch of the
human immune or neurclogical systems and leave the 1infected
person immunodeficient or neurologically impaired.

{6} "HIV-related condition" means a chronic disease
resulting from infection with HIV, including but not limited
to AIDS and asymptomatic seropositivity for HIV.

{7) "HIV-related test" means a laboratory test,
including but not limited to an enzyme immuncassay and a
western blot, that is designed to detect the presence of HIV
or antibodies to H1V,

{8) "Health care facility" means a health care

institution, private or public, including but not limited to
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a hospital, nursing home, clinic, blood bank, blood center,
sperm bank, or laboratory.

[9) "“Health care provider" means a physician, nurse,
paramedic, psychologist, dentist, public health department
agent, or other person previding medical, nursing,
psychological, or other health care services of any kind.

(10) “Legal guardian" means a person appointed by a
court to assume legal authority for another who has been
found incapacitated or, in the case of a minor, a person who
has legal custody of the minor.

(11) “Person"” means an individual, corporation,
organization, or other legal entity,

{12) "Pretest counseling" means counseling from a
counselor who is certified in HIV-related testing and
counseling by the centers for disease controcl that includes:

{a) an explanation of the nature of HIV infection and
the relationship between the HIV-related test results and
the disease;

(b) information about behaviors known to pose risks for
transmission of HIV infection and aimed at helping the
individual understand ways tc reduce the risk of HIV
infection;

{c) counseling for coping with the emotional

consequences of learning the HIV-related test results and

referral for further assistance as necessary or desired by

-
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the subject; and

{d) information regarding the importance of notifying
contacts in the event of a positive test result.

{(13) "Posttest counseling” means counseling, conducted
at the time the HIV-related test results are given, that is
directed toward increasing the individual's understanding of
the HIV infection, changing the individual's behavior, and,
if necessary, encouraqging the individual to notify or allow
notification of any contacts.

{14) "Release of test results” means a written
authorization for disclosure of HIV-related test results
that is signed and dated and that specifies the nature of
the informaticn tc be disclosed and to whom disclosure is
authorized.

(15) "Written informed consent" means an agreement in
writing freely executed by the subject of an HIV-related
test or the subject’s 1legal guardian, without undue
inducement or any element of compulsion, fraud, deceit,
duress, or other form of constraint or coercion, that
includes at least the following:

(a} an explanation of the test, including its purpose,
potential uses, limitations, and the meaning of its results;
and

(b} an explanation of the procedures to be followed for

confidentiality, blood drawing, and counseling, including
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notification that the test is voluntary, that conment may be
withdrawn at any time, and that the law prohilvits health
care providers Erom refusing to provide health caie services
solely because a prospective patient will not undergo  an
HIV-related test;

(c) a discussion of whether and to whom the subject's

name and test results may be disclosed; and
(dy & statement that the test may be obtained

anonymously if the subject wishes.

NEW SFCTION. Section 4. Testing --  counseling  —
informed consent —— penalty. (1) A person may not perform an
HIV-related test without first receiving the written

informed consent of the subject of the test or the subject's
legal guardian. A health care provider shall certify in
writing that informed consent has been received prior to
ordering testing. Testing may only be performed by a health
care provider.

(2) Prior to executing an informed consent agreemeant,
the subject of the test or the subject's legal ysardlan must

be given pretest counseling.

{3) A health care provider who does (ot provide
HIV~related tests on an anonymous basls shall relct & person
who wishes to be tested anonymously to a test sile bhat does

provide anonymous testing.

(4) The results of an HIV-related test muat be given to

_6.7
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the subject of the test in person by a health care provider.

{5} At the time the subject of a test is given the test

results,  the subject must be provided with posttest
couttseling.

(6j A minor may consent or refuse to consent to be the
subject of an HiVv-related test, pursuant to 41-1-402,

(7) Subsections (1) through (5} do not apply to:

(a) the performance of an HIv-related test by a health
care provider or health care facility that procures,
prcocesses, distributes, or uses a human body part donated
for a purpose specified under Title 72, chapter 17, if the
test is necessary to assure medical acceptability of the
gift for the purposes intended;

(b) the performance of an HIV-related test for the
purpose of research if the testing is performed in a manner
by which the identity of the test subject is not known and
may not be retrieved by the researcher.

(8) A knowing or purposeful violation of this section
a8 a misdemeanor punishable by a fine of §1,000 or
imprisonment for up to & months, or both.

NEW SECTION. Section B. Testing of donors of organs,
Ltissues, and sSemen required -- penalty. (1) Except as
provided in subsection {2), a prospective donor of organs,
tissues, or semen shall undergo an HIV-related test.

{(2) Testing of a prospective donor of an organ or
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tissues is not required if the transplantation of an
indispensable organ is necessary to save a patient's life
and there is not sufficient time to perform an HIV-related
test.

(3} A knowing or purposeful violatien of this section
is a misdemeanor punishable by a fine of up to $1,000 or
imprisonment of up to 6 months, or both.

NEW SECTION. Section 6. Confidentiality of records —-
penalty. (1) A person may not disclose or be compelled to
disclose the identity of a subject of an HIV-related test or
the results of a test in a manner that permlts
identification of the subject of the test, except to the
following persons:

(a} the subject of the test or the subject's legal
quardian;

{b) a person who secures a written release of test
results executed by the subject of the test or the subject's
legal guardian;

{c) a person to whom the subject of the test or the
subject's legal guardian has authorized disclosure in
writing;

{d) a person whose notification is authorized under
subsection (2), except that only the test results may be
disclosed, not the identity of the subject of the test;

(e} a minor's parent, cusladian, or guardian pursuant

-8-
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to 41-1-403;

(f) the subject's spouse;

{(g) the department or the centers for disease control
of the United States public health service in accocrdance
with state and federal reporting requirements for a
diagnosed case of AIDS or another HIV-related condition; or

(h) a health care facility or health care provider that
procures, processes, distributes, or uses:

{i) a human body part Erom a deceased person pursuant
to Title 72, chapter 17, with respect to medical information
regarding that person; or

(ii} semen for the purpose of artificial insemination.

(2) If a health care provider informs the subject cof an
HIV-related test that the results are positive, the provider
snall encourage the subject to notify persons with whom
there has been a contact capable of spreading HIV. If the
subject is unable or unwilling to notify all contacts, the
health care provider may ask the subject to disclose
voluntarily the identities of the contacts and to authorize
rnotification of those c¢ontacts by a health care provider.
The health care provider shall inform the subject that he is
under no legal obligation either to disclose names of
contacts or to authorize their notification. A notification
may state only that the contact may have been exposed to HIV

and may not include the time or place of possibie exposure
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or Lhe identity of the subject of the test.

(3) A vioclation of this section 1Is a misdemeanor
punishable by a fine of up to $50,000 or ilmprisonment in a
county jail for up to 1 year, or both.

NEW SECTION. Section 7. Civil remedy. (1) A person
aggrieved by a violation of [sections 1 through 7] has a
right of action in the district court and may recover for
each violation:

{a) agalnst a person who negligently viclates a
provision of [sections 1 through 7}, damages of $1,000 or
actual damages, whichever is greater:;

(b) against a person who intentionally or recklessly
vioplates a provision of [sections 1 through 7], damages of
$5,000 or actual damages, whichever is greater;

(c¢) reasonable attorney fees; and

{d) other appropriate relief, including injunctive
relief.

{2) An action wunder this section must be commenced
within 3 years after the cause of acticn accrues.

(3) The attorney general may maintaln a civil action to
enforce {sections 1 through 7| in which the court may order
any relief permitted under subection (1).

(4) Nothing in this section limits the rights of a
subject of an HIV-related test to recover damages or oOther

relief under any okther applicable law or cause of action.

-4
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{5) Nothing 1in [sections 1 through 7] may be construed
to impose civil liability or criminal sanctions for
disclosure of an HIV~related test result in accordance with
any reporting reguirement for a diagnosed case of AIDS or an
HIV-related condition by the department or the centers for
disease control of the United States public health service.

Section B. Section 50-16-529, MCA, is amended to read:

“50-16-529. Disclosure without patient's authorization

based on need to know, A Except as provided in [section 6],

a health care provider may disclose health care information
about a patient without the patient's authorization, to the
extent a recipient needs to know the information, 1f the
disclosure is:

{1} to a person who is providing health care to the
patient;

(2} to any other person who requires health care
information for health care education; to provide planning,
quality assurance, peer review, or administrative, legal,
financial, or actuarial services to the healith care
provider; or for assisting the health care provider in the
delivery of health care and 1f the health care provider
reasonably believes that the person will:

{a) not use or disclose the health care information for

any other putpose; and

{b)  take appropriate steps to protect the health care
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information;

{3) to any other health care provider who has
previcusly provided health care to the patient, to the
extent necessary to provide health care to the patient,
unless the patient has instructed the health care provider
not to make rthe disclosure;

(d) to immediate family members of the patient or any
cther individual with whom the patient is known to have a
close personal relationship, if made in accordance with the
laws of the state and good medical or other professional
practice, unless the patient has instructed the health care
provider not to make the disclosure;

(5} to a health care provider who is the successor in
interest to the health care provider maintaining the health
care information;

{6) for use in a research project that an institutional
review board has determined:

{a) is of sufficient importance to outweigh the
intrusion into the privacy of the patient that would result
from the disclosure;

(b} 1s impracticable without the use or disclosure of
the health care information in individually identifiable
form;

(¢c) contains reasonable safeguards to protect the

information from improper disclosure;

-12-
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(d) contains reascnable safeguards to protect against
directly or indirectly identifying any patient in any report
of the research project; and

{e} cecntains procedures tc remove or destroy at the
earliest opportunity, ¢onsistent with the purposes of the
project, information that would enable the patient to be
identified, unless an institutional review board authorizes
retention of identifying information for purposes of another
research project;

(7) to a person who cobtains information for purposes of
an audit, if that person agrees in writing to:

(a) remove or destroy, at the earliest opportunity
consistent with the purpose of the audit, information that
would enable the patient tc be identified; and

(b} not disclose the information Eurther, except to
accomplish the audit or to report wunlawful o©r Iimproper
conduct involving fraud in payment for health care by a
health care provider or patient or other unlawful conduct hy
a health care provider; and

(8) to an official of a penal or other custodial
institution in which the patient is detained.™

Section 9. section 50-16-530, MCA, is amended to read:

“50-16-530, Disclosure without patient's authorization
-— other bases. A Excepr as provided in [section 6], a
health care provider may disclose health care information
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about a patient without the patient's authorization if the

disclosure is:

(1) directory information, wunless the patient has
instructed the health care provider nct to make the
disclosure;

{2) to federal, state, or local public health
authorities, to the extent the health care provider is
required by law to report health care information <or when
needed to protect the public health;

(3} to federal, state, or local  law enforcement
authorities to the extent required by law:

(4} to a law enforcement oificer aboutr the geueral
physical condition of a patient being treated in a health
care facility if the patient was injured on a public :oAdway
or was injured by the possible criminal act of ancther; or

{5) pursuant to compulsory process in accardance with
50-16-53% and 50-16-536."

NEW SECTION. Section 10. Fxtension of authority. Any
existing autherity tao make rules on the subject of the
provisions of [this act) is extended t¢ the provisions of
[Lnis actj.

End-

S1a-
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APPROVED BY COMMITTEE
ON PUBLIC HEALTH, WELFARE
& SAFETY

SENATE BILL NO. 437

INTRODUCED BY NORMAN, J. BROUWN
A BILL FOR AN ACT ENTITLED: "THE AIDS PREVENTION ACT;
MANDATING THAT HIV ANTIBODY TESTING BE ADMINISTERED ONLY IN
CONJUNCTION WITH ADEQUATE PRETEST AND POSTTEST COUNSELING IN
ACCORDANEE-NIF¥H-SFANBARDS-ESPRBbISHEB-B¥-PHE--BEPARTMENT - -&F
HEALEH---AND---ENVIRONMENTAR--5ETENEES; REQUIRING INFORMED
CONSENT FOR HIV ANTIBODY TESTIHNG; LIMITING THE DISCLOSURE OF
THE RESULTS OF HIV ANTIBODY TESTING; REQUIRING HIV ANTIBODY
TESTING OF DONCORS OF SEMEN AND HUMAN BODY PARTS; AND

AMENDING SECTIONS 50-16-529 AND 50-16-530, MCA."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. (Sections 1
through 7] may be cited as the "AIDS Prevention Act”.

KEW SECTION. Section 2. Statement of purpose. (1} The
legislature recognizes that the epidemic of human
immunodeficiency virus (HIV) infection, the causative agent
of acguired immune deficiency syndrome (AIDS), and related
medical conditions constitutes a serious danger to the
publie health and welfare. In the absence of a vaccine or a
cure and because of the sexual and intravenous drug use

behaviors by which the wvirus is PREDOMINATELY spread,

control of the epidemic is dependent on a--veluntary—-and
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infermed--change-+n—behavier THE EDUCATION of those infected
cr at risk for infection.

t2¥--Fhe--legistature--furrher--recognizes——-that-—-the
necessary--access-of-pubtie-heatth-officiais-to-the-affected
pepuiation—is-impeded-not-oniy--by--the--lengthy--incubation
period--~of--HIV--infection--that--produces--a--symptomiesay
therefore-hidden;-but-communicable-state-of--infeetionr--but
aisc-by-barrters-reiated-to-the-socitat-and-iegal-standing-of
those--~at---risk:--—~Fears--of--ditscriminatory-—-or--punitive
treatment;-coupted-with-the-absence-of-competiing--symprema;
cause--many--at--risk--to--avoid-ceming-forward-to-determine
thetr-HIV-infection-status—and-to-learn-about-ways-itn-—which
te-prevent-the-spread-of-the-viruss

£3)y--ft--its-the-intent-of-the-iegtstarure-to-reduce-the
parriers-that-have--made--te--difficultt-—to--deat—-with—-the
population--—at-risk-for-HIV-infectionv-The-tegistarure—-£inda
that-measares-that-proteect-privacyy;--reduce--che--rikatihood
and--fear--of--discrimination--and--punitive--treatment;-and
pravide-riak-reduetion-information-for-peracns-at--risk--are
necessary--in-entreating-such-individuats-teo-come-forward-teo
determrne—-rheir--HIV---infecrion---skeatus;---skbeatn---eariy
treatmenty-—and-echange-behavisr-that-puta-them-and-others-at
risk-of-infections

{2) IT IS THE INTENT OF THE LEGISLATURE THAT EDUCATION

DIRECTED AT PREVENTING THE TRANSMISSION OF BIV BE PROVIDED

-2- SB 437
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TC THOSE INFECTED AND AT RISK OF THFECTION AND TO ENTREAT

SUCH PERSONS TO COME FORWARD TO DETERMINE THEIR HIV

INFECTION STATUS AND TO OBTAIN APPROFPRIATE EDUCATION.

NEW SECTION., $Section 3. Dpefinitions. As used in
[sections 1 through 7], the following definitions apply:

(1) "AIDS" means acquired immunodeficiency syndrome as
further defined by the board in accordance with standards
promulgated by the centers for disease contrcl of the United
States public health service.

(2) "Board" means the board of health and
environmental sciences provided for in 2-15-2104,

{3) "Contact" means an individual identified by the
subject of an HIV-related test as a past or present sexual
partner or as a person with whom the subject has shared
hypodermic needles or syringes.

(4) T"Department" means the department of health and
environmental sciences provided for in 2-15-2101.

(9) "HIV" means the human immunodeficiency wvirus,
identified as the causative agent of AIDS, and all HIV and
HIV-related viruses that damage the cellular branch of the
human immune or neurological systems and leave the infected
person immunodeficient or neurclogically impaired.

{(6) '"HIV-related condition” wmeans a chronic disease
resulting from infection with HIV, including but not limited

to ATDS and asymptomatic seroposlitivity for HIV.

-3~ SB 437
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{(7) "HIV-related test” means a laboratory tesct,
including but not limited to an engyme immuncassay and a
western blot, that is designed to detect the presence of HIV
or antibodies to HIV.

{8) "Health care facility" means a health care
institution, priwvate or public, inciluding but not limiced to
a hospital, nursing home, clinic, bleod bank, blood cernter,
sperm bank, or laboratory.

(9) “Health care provider" means a phtysician,

paramedic, psychologist, dentist, public health departmen:
agent, or other person providing medical, nursing,
psychological, or other health care services of any <iad.
{10} "Legal guardian™ means a person appointed by a
court to assume legal autharity for arother who has been
found incapacitated or, in the case of a minor, a person who
has legal custody of the minor.
(11) "Person” means an individua:, corporation,
organization, or other legal entity.
+12¥--"Pretest--counseting-—means-—courseting--from--a
counsetor--who--ta--certifred--tn——-HiV-retazed--tescitng--and
counseting-by-the-centers-for-disease-concroz~that-tnctudess
tay--an--expiranation-sf-the-nature-of-Hzv-rnfection-and
the-retationship-between-the-Hiv-retated--tese--vresnles-—-and

the-diseases

thi-—information--abodvt--behaviors-—knewn-te-pese-rirsks

~4- 5B 4137
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for-cranamtssron-of-HiV-infeetion-and-aimed-at--heiping--the
tndividuat--understand--ways-—te-—reduce--the--risk--of--HiV
itnfections
f{e}--ecounseting---fer-——coping---with---the---emotionat
consequences--of--tearning--the-Hiv-retated-teat resuits-and
referrat-for-further-assistance-as-necessary-or--desired--by
the-aubsect;—-and
td¥--information--regarding-the-impertance-of-nottrfying
concacta-in-the-event-of-a-posttive-reat-resuits
t¥33(12) "Positest counseling” means counseling,
conducted at the time the HIV-related test results are
given, that-ts-directed-toward-tmereasing--the--individuaiia
gnderstanding---of---the--~BIv¥---infectiony---changing—-~-the
tndividunits-behaviors-and;-if--neceasary;--encouraging--ene
tndividuat--te--norify-or-atrow-necificatien-of-any-contaces

AND INCLUDES WRITTEN MATERIALS PROVIDED BY THE DEPARTMENT.

(13) "PRETEST COUNSELING" MEANS THE PROVISION OF

WRITTEN MATERIALS TO THE SUBJECT FRIOR TO CONDUCT OF AN HIV

TEST. THE WRITTEN MATERIALS MUST BE DEVELOPED AND PROVIDED

BY THE DEPARTMENT,

{14) "Release of test results"” means a written
authorization for discleosure of HIV-related test results
that is signed and dated and that specifies the nature ofF
the information to be disclosed and to whom disclosure is

authorized.
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{15)(A) "Written informed consent” means an agreement
in writing freely executed by the subject of an HIV-relared
test or the subject's legal guardiany---without---undue
tnducement--or--any--element--of--compulaion; -frauvd;-deceits
duressy-or--other—-form--sf--constraint--or--caereteny that
includes at least the following:

tat{I) an explanation of the test, including its
purpose, potential uses, limitations, and the meaning of its
results; and

tb¥(11) an explanation of the procedures to be rollowed
for confidentiality, bleod drawing, anid counseling,
inciuding notification that the test is voluntarysy AND that
consent may be withdrawn at any timey--and- that -tne-- taw
prehibitsa--heateh--care--providers--from-refusing-co-provide
mealeh-eare-3ervices-asiety-becanse--a--prospective--parient
witi-nok-underge-an-Hiv-retated-teat;

tey{III}) a discussion of whether and to whom the
subject's name and test results may be disclosed; and

té&¥{IV) a statement that the test may be ohtained
anonymously if the subject wishes.

(B} THE DEPARTMENT SHALL DEVELOP A FORM AGREEMENT THAT

MAY BE USED FOR PURPOSES OF THIS SUBSECTION.

MEW SECTION. Section 4. Testing -- counseling --
informed consent -- penalty. (1) A person may not perferm

REQUEST an HIV-related test without first receiving the
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written informed consent of the subject of the test or the
subject's Legal guardian. A health care provider shall
certify in writing that informed consent has been received
prior to ordering REQUESTING testing. Testing may only be
perfermed REQUESTED by a health care provider.

(2) Prior to executing an informed consent agreemenc,
the subject of the test or the subject's legal guardian must
be given pretest counseling.

{3) A health care provider who does not provide
HIV-related tests on an anonymous basls shall refer INFORM a
person who wishes to be tested anonymously teo--a--test--3aite

that--does--provide-anenymous~testing THAT ANONYMOUS TESTING

IS AVAILABLE AT ONE OF THE COUNSELING TESTING SITES

ESTABLISHED BY THE DEPARTMENT.

{4} The results of an HIV-related test must be given
to the-subject-of-the-test-itn-persen-by-2 THE health care

provider DESIGNATED BY THE SUBJECT, WHO SHALL INFORM THE

SUBJECT QOF THE RESULTS IN PERSOHN.

{5) At the time the subjecr of a test 1is given the
test results, the subject must be provided with posttest
counseling.

(6) A minor may consent or refuse to consent to be the
subject of an HIV-related test, pursuant to 41-1-402.

(7) Subsections (1) thrcugh (5) do not apply to:

(a) the performance of an HIV-related test by a health

-7- SB 4137
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care provider or health care facllity that procures,
processes, distributes, or uses a human body part donated
for a purpose specified under Title 72, chapter 17, if the
test is necessary to assure medical acceptability of the
gift for the purposes intended;

(b) the performance of an Hiv-related test for the
purpose of research if the testing is performed in a manner
by which the identity of the test subject Iis not known and
may not be retrieved by the researcher.

(8) A knowing or purposeful violation of this section
is a misdemeansr punishable by a fine of 31,000 or
imprisonment for up to 6 menths, or both.

NEW SECTION. Section 5. Testing of donors of organs,
tissues, and semen required -- penalty. (1) Except as
provided in subsection (2}, a prospective donor of organs,
tissues, or semen shall undergo an HIV-related test.

(2) Testing of a prospective donor of an organ or
tissues 1is not required if the transplantation of an
indispensable organ is necessary to save a patient's 1life
and there 1is not sufficient time to perform an Hiv-related
test.

(1) A knowing or purposeful vioglation of this section
is a misdemeanor punishable by a fine of up to $1.000 or

imprisonment of up tc 6 months, or both.

NEW stcrion. Section 6. Confidentialiry of records —

—B- SB 437
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penatty. (1) A person may not disclose or be compelled to
disclose the identity of a subject of an HIV-related test or
the results of a test in a manner that permits
identification of the subject of the test, except to the
following persons:

{a) the subject of the test or the subject's legal
guardian;

(b) a person who secures a written release of test
results executed by the subject of the test or the subject's
legal guardian;

(c) a person to whom the subject of the test or the
subject's 1legal guardian has authorized disclosure in
writing;

(d) a person whose notification is authorized under
subsection (2), except that only the test results may be
disclosed, not the identity of the subject of the test;

(e} a minor's parent, custcodian, or guardian pursuant
to 41-1-403;

(f) the subject's spouse;

{qg} the department or the centers for disease control
of the United States public healith service in accordance
with state and federal reporting vreqguirements for a
diagnosed case of AIDS or another HIV-related condition; or

th} a health care facility or health care provider

that procures, processes, distributes, or uses:
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(i) a human body parc from a deceased person pursuant
to Title 72, chapter 17, with respect to medical information
regarding that persocn; or

(ii) semen Ior the purpose of artificial insemination.

'

[2Yy If & health care provider informs the subject of
an HIV-related test that the results are positive, the
provider shall encourage the subject to notify persans with
whom there has been a contact capable of spreading HIV. 1If
the subject 1is unable cr unwiiling to notify all contacts,
the health care provider may ask the subject to disclose
voluntarily the identities of the contacts and to authorize
notification of those contacts by a health care provider.
Fhe-heatti-care-provider-shati-inform-the-subiject-that-he-is
under--no--tegat--obitgation —etther--to--discisse--names-of
eontacts-—ese-to-anthorize-thetr-norificatiens A notification
may state only that the contact may have been exposed to HIV
and may not include the rime or place of passible exposure
or the identity of rhe subject of the test.

+3y--A-vietation--of--thia--sectton -is-~p--misdemeansr
puntshabie--by--a-fine-of-up-to-556,000-or~rmpriasrment-in-a
eognty-Juit-£or-up-te-t-yeary-or-both-

NEW SECTION. Section 7. civil remedy. (1) A person
aggrieved by a violaticn c¢f [sections 1 through 7} has a
right of action in the district court and may recover for

each violation:
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{a} against a person who negligently wviolates a
provisicn of [sections 1 through 7}, damages of $1,000 or
actual damages, whichever is greater;

(D) against a person who intentionally or recklessly
viclates a provision of {sections 1 through 7], damages of
$5,000 or actual damages, whichever is greater;

() reascnable attorney fees; and

(d) other appropriate relief, including injunctive
relief,

{2) An action under this section must be commenced
within 3 years after the cause of action accrues,.

{3) The attorney general may maiantain a civil action
to enforce [sections 1 through 7] in which the court may
order any relief permitted under subsection (1)

{4) MNothing in this section limits the rights of a
subject of an HIV-related test to recover damages or other
relief under any other applicable law or cause of action,

{5} ©Norhing in [sections 1 through 7} may be construed
to impose civil 1liability or c¢riminal sanctions for
disclosure of an HIV-related test result in accordance with
any reporting requirement for a diagnosed case of AIDS or an
HIV-related condition by the department or the centers Eor

disease control of the United States public health service.
Section B. section 50-16-529, MCA, is amended to read:

"50-16-529, Disclosure without patient's authorization
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based on need to know. A Except as provided in {section 6],

a health care provider may disclose health care information
about a patient without the patient's authorization, to the
extent a recipient needs to xnow the informaticn, 1f the

discleosure is:

(1) to a person wnho 1s providing nealth care to the
patient:
(2) to any other perscn who reguires health care

information for health care education; to provide planning,
quality assurance, peer review, or administrative, legal,
financial, or actuarial services toc the health care
provider; or for assisting the health care provider in the
delivery of health care and 1f the health care provider
reascnably believes that the person will:

{a) not use or disclose the health care information
for any other purpcse; and

{b} take appropriate steps to protect the health care
information;

(3) to any other heélth care provider wha has
previously provided health care to the patient, to the
extenst necessary to provide health care to  the patient,
unless the patient has instructed the health care provider
not to make the disclosure;

(4) to immediate family members of the patient or any

other individual with whom the patient is known to have a

-12- SB 4137
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close personal relationship, if made in accordance with the
laws of the state and good medical or other professional
practice, unless the patient has instructed the heaith care
provider not to make the-.disc¢losure;

{5) to a health care provider who is the successor in
interest ko the health care provider maintaining the heailth
care information;

(6} for use in a research project that an
institutional review board has determined:

(a) 1is of sufficient importance to outweigh the
intrusion into the privacy of the patient that would result
Erom the disclosure;

(b) 1s impracticable without the use or disclosure of
the health care information 1in individually identifiable
form;

{c) contalns reasconable safequards to protect the
information from improper disclosure:

(d) contains reasonable safeguards to protect against
directly or indirectly identifying any patient in any report
of the research project; and

fey contains procedures to remuve or destroy at the
earliest opportunity, consistent with the purpcses of the
project, information that would enable the patient toc be
identified, wunless an institutional review board authorizes

retention of identifying information for purposes of another
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research project;

{7) to a person who obtains information for purposes
of an audit, if that person agrees in writing to:

{a) remove or dJdessroy, at the earliest opportunjty
consistent with the purpose of the audit, information that
would enable the patient to be identified; and

(b) not disclcse the information Eurther, except to
accomplish the audit or to report unlawful or improper
conduct involving fraud in payment for health care by a
health care provider or patient or other unlawful conduct by
a health care provider; and

(8 to an ocificial of a penal or aother custcdial
institution in wiion the patient is detained.”

Section 9. Section 50-16-530, MCA, is amended to read:

"50-16-530. Disclosure without patient's authorization

-- other bases. A ExCept as provided in {secticn 6], a

healch care provider may disclose health care information
about a patient without the patient's authorization if the
disclosure is:

(1) directcery information, unless the patient has
instructed the nealth c¢are provider not to make the
disclosure;

{(2) to federal, state, or local public nealth
authorities, t¢ the extent the health care provider 1is

required by law tc report healith care information or when
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needed to protect the public health;

(3} to federal, state, or lccal law enforcement
authorities to the extent required by law;

{4) to a law enforcement oEficer about the general
physical condition of a patient being treated in a health
care facility if the patient was injured on a public roadway
or was injured by the possible criminal act of another; or

{(5) pursuant to compulscory process in accordance with
50-16-53% and 50-16-536."

NEW SECTION. Section 10. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of
[this act].

-End-
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,ééll - BIL% NO. ﬁ7

? Nty sen s e £

'KL/ A.AOQ'-— | /\F -

“AN ACT REVISING THE LAWS

INTRODUCED BY

2 TEd T

A BILL FJR AN ACT ENTITLED:
GOVERNING THE PRACTICE OF PODIATRY BY DEFINING THE SCOPE OF
PODIATRY PRACTICE; AND AMENDING SECTIONS 37-6-101 AND

37-6-102, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 37-6-101, MCA, is amended Lo read:
"37-6-101. Definitions. Unless the context rTequires
ctherwise, in this chapter the feollowing definitions apply:
£ty -"Podiatry’-meana-the-diagnesis; medicats-surgicats
mechantcatr--manipuiativer--and--etectricat---ereacment---of
atiments-of-the-human-foees

t2¥(1) "Podiatrist" nmeans a physician or surgeon of
the foot, licensed to treat ailments of the foot.

t3¥({2) "Board" means the board of medical examiners

provided for in 2-15-1841.
t43(3}) “Department" means the department of commerce

provided for in Title 2, chapter 15, part 18."

Section 2. section 37-6-102, MCA, is amended to read:
"37-6-102. ©bimitation--on Scope of practice. (1) A
podiatrist may treat ailments of the human functiconal foot

or--tee-but-may-not-amputate-the-human-feet-er-tee-or by all

’Z\é}i’ﬂaﬂa Legisiative counc
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systems and means. The fupctional foot is the anatomical

foot and any muscle, tendon, ligament, or other soft tissue

structure that is directly attached to the anatomical foot

and that impacts on or affects the foot or foot function.

{2) A podiatrist may not administer any anesthetic
ctkher than a local anesthetic."

NEW SECTION. Section 3. Extension of authority. Any
exisking authority to make rules on the subject of the
provisions of [(this acti is extended to the provisions of
{this act].

-End-

. THIRD READING
H8 437



51st Legislature SB 0437/03 SB 0437/03

1 SENATE BILL NO. 437 1 cure and because of the sexual and intravenous drug use
2 INTRODUCED BY NORMAN, J. BROWN 2 behaviors by which the virus is PREDOMINATELY spread,
3 3 control of the epidemic is dependent on em--veituntary--and
4 A BILL FOR AN ACT ENTITLED: "THE AIDS PREVENTION ACT; 4 infermed--change-in-behavior THE EDUCATION of those infected
5 MANDATING THAT HIV ANTIBODY TESTING BE ADMINISTERED ONLY IN 5 ot at risk for infection.
6 CONJUNCTION WITH ADEQUATE PRETEST AND POSTTEST COUNSELING IN 6 1t2y--Fhe--teqgisiature-~further--recogntzea——-that-—--the
7 ACCORPANCE-WEPH-STANDARPS-BSTABLISHED-BY¥~-PHE--~-DEPARTMEN®--OF 7 necessary--aceess-of-pubtie-heatth-offietata-ro-the-nffected
B HEALPH---ANB-~--BENVIRONMENFAbL--SCIENEES; REQUIRING INFORMED 8 populacion-is-impeded-nst-onty--by--the--tengthy--incubation
9 CONSENT FOR HIV ANTIBODY TESTING; BIMIPING-THE-BISE€bESURE-OF 9 pericd---o0f--HI¥V--infection--that--produces--a--symptomiess;
10 FHE--RESURPS——-OP--HBiv---ANPEIBODP¥---TBSTENG PROVIDING FCR 10 therefare-hidden;-bret-communicable-stare-af--inferetianz-—but
11 CONFIDENTIALITY OF HIV TEST RESULTS IN A MANNER CONSISTENT 11 atso-by-barriers-retated-to-the-scciat-and-tegat-standing-of
12 WITH THE REQUIREMENTS OF THE UNIFORM HEALTH CARE INFORMATION 12 those---at-—~-risks---Peara--of--discriminatory--or--punitive
13 ACT: AND REQUIRING HIV ANTIBODY TESTING OF DONORS OF SEMEN 13 treatment;-coupted-with-the-absence-of-compeliting--symptomsy
14 AND HUMAN BODY PARTS;-RNB-AMENBING-SECPIONS-58-16-529-AND 14 eayse-—-many-—gak--risk—-to--—avotd-coming-forward-to-derarmine
15 58~16-5387-MEAR." 15 thetr-HiV-infection-status—and-to-tearn-abont-waya-in--whiech
16 i6 to-prevent-the-spread-cf-the-virus;
17 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 17 t3)y-—-¥t-—ts-the-intent-cf-the-legiatatore-to-reduce-the
18 NEW SECTION. Section 1. Short title. (Sections 1 18 barriers-that-have--made-—te—-diffitcutk--ee-—-deat--with--the
19 through 71 may be cited as the "AIDS Prevention Act". 19 populatien--ac-risk-for-Hiv-infectriony-Fhe-tegistature-finda
20 NEW SECTION. Section 2, Statement of purpose. (1) The 20 that-measures—-that-protect-privaey; -reduce--the--iiketihood
21 legislature recognizes that the epidemic of human 21 ard--fear--of--dincrimination--and--punitive -treatmency-and
22 immunodeficiency virus (HIV) infection, the causative agent 22 provide-risk-reduction-tnformation-for-persond-at—--risk--are
23 of acquired immune deficiency syndrome (AIDS), and related 23 necesaary-—-in-entreating-such-individuats-to-come-forward-+e
24 medical conditions constitutes a seriocus danger to the 24 decermine--theire- -HIV---infection---status; --obtain---earty
25 public health and welfare. In the absence of a vaccine or a 25 treatment; —-and-change-behavior-that-puts-them-and-others-at
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risk-of-infectians

(2) IT IS THE INTENT OF THE LEGISLATURE THAT EDUCATION

DIRECTED AT PREVENTING THE TRANSMISSION OF HIV BE PROVIDED

TO THOSE INFECTED AND AT RISK QF INFECTION AND TO ENTREAT

SUCH PERSONS TO COME PORWARD TO DETERMINE THEIR HIV

INFECTION STATUS AND TO OBTAIN APPROPRIATE EDUCATION.

NEW SECTION. Section 3. Definitions. As wused in
[sections 1 through 7], the following defimniticns apply:

(1} "AIDS" means acquired immunodeficiency syndrome as
further defined by the board in accordance with standards
promulgated by the centers for disease control of the United
States public health servicea.

(2) "Board" means the board of health and
environmental sciences provided for in 2-15-2104.

{3) "Contact" means an individual identified by the
subject of an HIV-related test as a past or present sexual
partner or as a person with whom the subject has shared
hypodermic needles or syringes.

(4) "Department" means the department of health and
environmental sciences provided for in 2-15-2101.

{5) "HIV"* means the human immunodeficiency virus,
identified as the causative agent of AIDS, and all HIV and
HIV-related viruses that damage the cellular branch of the
human immune or neurological systems and leave the infected

person immunodeficient or neurologically impaired.
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(6) "HIV-related condition" means a chronic disease
resulting from infection with HIV, including but not limited
to AIDS and asymptomatic sercpositivity for HIV.

(7) "HIV-related test" means & laboratory test,
including but not limited to an enzyme immunoassay and a
western blot, that is“designed to detect the presence of HIV
or antibodies to HIV.

{(8) "Health care facility" means a health care
institution, private or public, including but not limited ko
a hospital, nursing home, clinic, blood bank, blocd center,
sperm bank, or laboratory.

{9) "Health <care provider" means a physician, nurse,
paramedic, psychologist, dentist, public health department
agent, or other person providing medical, nursing,
psychological, or other health care services of any kind.

(10) "Legal guardian” means a person appointed by a
court to assume legal authority for another who has been
found incapacitated or, in the case of a minor, a perscn who
has legal custody of the minor,

[l1) "Person” means an individual, corporation,
organization, or other legal entity.

+12}--UPreteat--counsetingl--means--counseting-—from--a
counssinr--who--ts—~certifted-—in--HiV-retated--teasting--and
ecounseting-by-the-centers-for-disease-controt-that-incivdess

tat--an--explanation-of-the-nature-of -HIV-infectien-angd

-4~ S8 437
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the-retationahip-between-the-HiV-related--test--resutts--and
the-disense:
tby--itnfermation—-agbsut--behaviors--known-to-pese-risks
fer-transmissisn-of-Hiv-infection-and-aimed-at--heiping--the
imdividual--understand--ways--to--reduce-—the--risk--of--HIV
infeckians
+e}-—counseling-—-for---coping---with---the---emotienatl
conasequences—-of--tearning--the-HiV-reiated-test-resuito-and
referrat-for-further-assistance-as-necessary-or--destred--by
the-aubjeces—-and
{d¥--informatien--regarding-the-impertance-of notifying
esntacta-in-the-event-of-a-pestktive-test-resuies
+33¥(12) "Posttest counseling” means counseling,
conducted at the time the HIV-related test results are
given, ehat-is-direeted-toward-increasing--the--individoaiia
understanding---of---the-—-HiV---infection;——-changing---the
individuatia-behaviery-ands;-tf--necessarysy--encouraging--the
individuai--to--notify-or-atlow-nerification-of-any-contacts

AND INCLUDES WRITTEN MATERIALS PROVIDED BY THE DEPARTMENT.

(13) "“PRETEST COUNSELING" MEANS THE PROVISION QF

WRITTEN MATERIALS TQ THE SUBJECT PRIQR TQO CONDUCT OF AN HIV

TEST. THE WRITTEN MATERIALS MUST BE DEVELOPED AND PROVIDED

BY THE DEPARTMENT.

{14) "Release of test results"” means a written

authorization for disclosure of HIV-related test results
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that is signed and dated and that specifies the nature of
the information to be disclosed and to whom disclosure is
authorized.

(19)(A) "Written informed consent™ means an agreement
in writing freely executed by the subject of an HIV-related
test or the subject's legal guardiany-—-without--—undue
inducement--or--any--etement--of--compuisten;-fraud;-deceits
duress;-or--other-—form--of--constraint--or--coerciom+ that
includes at least the following:

tar{l) an explanation of the test, including 1its
purpose, potential uses, limitations, and the meaning of its
results; and

tb¥(II) an explanation of the pracedures to be followed
for confidentiality, blood drawing, and counseling,
including notification that the test is voluntaryy AND that
consent may be withdrawn at any timej--and--that--the--iaw
prohtbits--heatth--care—-providers--from-refuaing-te-provide
heatth-care-services-sotety-becauam--a--prospecrive-—patient
witi-noe-undergo-an-HiV-related-test;

te¥({ITII}) a discussion of whether and teo whom the
subject's name and test results may be disclosed; and

£8¥(1V} a statement that the test may be obtained
anonymously if the subject wishes.

(B) THE DEPARTMENT SHALL DEVELOP A FORM AGREEMENT THAT

MAY BE USED FOR PURPOSES OF THIS SUBSECTION.

-6- 5B 437



1q
11
12
13
14
15

16

20

21

22

23

24

25

SB 0437/03

NEW SECTION. Section 4. Testing -- counseling --
informed consent -— penalty. (1} A person may not perform
REQUEST an HIV-related test without first receiving the
written informed consent of the subject of the test or the
subject's legal guardian. A health care provider shall
certify in writing that informed consent has been received
prior to erdering REQUESTING testing. Testing may only be
performed REQUESTED by a health care provider.

{2) Prior to executing an informed consent agreement,
the subject of the test or the subject's legal guardian must
be given pretest counseling.

(3} A health care provider who does not provide
HIV-related tests on an anonymous basis shall refer INFORM a
person who wishes to be tested anonymously te-—-a--test--site

that--doees--provide-sanonymeus-testing THAT ANONYMOUS TESTING

IS AVAILABLE AT ONE OF THE COUNSELING TESTING SITES

ESTABLISHED BY THE DEPARTMENT.

(4} The results of an HIV-related test must be given
to the-sub4ect-of-the-test-in-person-by-a THE health care

provider DESIGNATED BY THE SUBJECT, WHO SHALL INFORM THE

SUBJECT OF THE RESULTS IN BERSON.

(5) At the time the subject of a test is given the
test results, the subject must be provided with posttest

counseling.

(6) A minor may consent or refuse to consent to be the
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subject of an HIV-related test, pursuant to 41-1-402.

{7) Subsections {1) through (5) do not apply to:

{a) the performance of an HIV-related test by a health
care provider or health care facility that procures,
processes, distributes, or wuses a human body part donated
for a purpose specified under Title 72, chapter 17, if the
test is necessary to assure medical acceptability of the
gift for the purposes intended;

{b} the performance of an HIV~-related test for the
purpose of research if the testing is performed in a manner
by which the identity of the test subject is not known and
may not be retrieved by the researcher.

{8) A knowing or purposeful viclation of this section
is a misdemeancr punishable by a fine of $1,000 or

imprisonment for up te & months, or both.

NEW SECTION. 8ection §. Testing of donors of organs,
tissues, and semen required —-—- penalty. (1) Except as
provided 1in subsection {2), a prospective donor of crygans,
tissues, or semen shall undergoe an HIV-related test.

{2) Testing ¢f a prospective Jdoncr of an organ or
tissues 1is not required iE the transplantation of an
indispensable organ is necessary to save a patient's life
and there is not sufficient time to perform an HiV-related
test.

(3) A knowing or purposeful violation of this section

_g- SB 437
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is a misdemeanor punishable by a fine of up to $1,000 or
imprisonment of up to 6 months, or both.

NEW SECTION. Section 6. confidentiality of records —-
penatty. (1) A person may not disclose or be compelled to
discleose the identity of a subject of an HIV-related test or
the results of a test in a manner that permits
identification of the subject of the test, except to the

£otltowing——persens: EXTENT ALLOWED UNDER THE UNIFORM HEALTH

CARE INFORMATION ACT, TITLE 50, CHAPTER 16, PART 5.

tay--the-subject-af-the-test-—-sr--the--subjeetla--tegat
guardians
tby--a--persen--whe--secures--a-wriktten-reltesse-of-test
resuita-executed-by-the-asubject-of-rhe-test-er-the-subjectls
tegat-guardians;
tey—-a-persea-to-vwhom-the-subject-of-the--test--or--the
subjeckia---tegat--guardian-~-has--auvthortzed--disciesure--in
writtngs
tdy——a-person-whese-netificaticn--t3--authorized--under
subsaction--¢{247—-axcept-—that--onty-the-test-resulta-may-be
diseclosedr-ast-che-identity-of-the-sobject-of -the-teats
tey--a-mrnerts-parenty-custedian;-er-guardian—--pursuant
to-41-1-483+
tf¥y-——the-subieckta-—apouse;
tgy--the--department-sr-the-centers-fer-disense-control

of-the-United-States-pubiic—-health--service-—in--acesrdance
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with—-——state---and--federat—--reporting--requirements—-for-——a
diagnesed-case-of-AiBS-or-another-HiV-retated-condittons--o=
thy--a--heatth--care--facitity--or-heatth-care-provider
that-precuresy-processesy-distributesr-or-usess
$tt}-—a-human-body-part-from-a-deceased-person--pursuant
to-Pitite-#27-chapter-i?7-with-respect-to-medicai-informatrion
regarding-that-persons-or
tity-semen--for-the-purpose-of-artificiat-inseminations
(2) If a nealth care provider informs the subject of
an HIV-related test that the results are positive, the
provider shall encourage the subject to notify persons with
whom there has been a cvontact capable of spreading Hiv. If
the subject is unable or unwilling to notify all contacts,
the health care provider may ask the subject to disclose
voluntarily the identities of the contacts and to authorize
notification of those contacts by a health care provider.
The-heatth-care-provider-shatl-tnform-the-subjece-that-he-is
under-ne—-tegal--obtigation--either--te——-diacioae-—names--of
contacts-—~or-te-avthorize-thetr-notifiecations A notification
may state only that the contact may have been exposed to HIV
and may not include the time or place of possible exposure
or the identity of the subject of the test.
t3y--A--violation--sf--thia--section--is--a-misdemeaner
puniahabie-by-a-fine-of-up-te-55078088-or-imprisoament--in--g

cennty-jatt-for-up-to-i-yeary-or-bochs
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REW SECTION. Section 7. civil remedy. (1) A person
aggrieved by a violation of [sections 1 through 7] has a
right of action in the district court and may recover for
each violation:

{(a} against a person who negligently viclates a
provision of {sections 1 through 7], damages of $1,000 or
actual damages, whichever is greater;

(b) against a person who intentionally or recklessly
violates a provision of [sections 1 through 7), damages of
$5,000 or actual damages, whichever is greater;

(¢) reasconable attorrney fees; and

(d) other appropriate relief, including injunctive
relief.

(2) An action under this section must be commenced
within 3 years after the cause of action accrues.

(3) The attorney general may maintain a civil actien
to enforce ([sections 1 through 7] in which the court may
order any relief permitted under subsection (1).

{4) Nothing in this section limits the rights of a
subject of an RIV-related test to recover damages or other
relief under any other applicable law or cause of action.

{5) ©Nothing in [sections 1 through 7] may be construed
to  impose civil liability or criminal sanctions for
disclosure of an HIV-related test result in accordance with

any reporting reguirement for a diagnosed case of AIDS or an
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HIV-related condition by the department or the centers for
disease control of the United States public health service.
Seotion B~ -Section -50—16—520-r -MChk -3 -amended ~to —read s
ULE8-16-5297--Biscloaure-without-patientis-authortzation

krased-an-need-to-know: A Except-as-provided-in-facetion-—-6}7

a heaith-care-previder-may-disciose-heatth-care-information
absut-ag-patient-withont-rthe-patientta-aukhortzation; -to--the
extent--a--reeipient--needs-—-te-know-the-informationy-+f-che
disciesnre—iat

ti1}--te-a-persoen-whe-i8-previding-heatth--care--to--the
patiene;

t23--to--any--sther--person--who--requrres--hezith care
information-for-health-care-education; -to-provide--ptanningy
quaitity--assurance;-—peer-—reviaw;-or-admimistrative;-itegaty
financial;--or--artuarital-—-servieces--eo-~—-the---health-—-s=are
provider;--or--for-asstating-the-heatth-care-provider-in-the
deiivery-of-heatth-care-and--itf--the--health--care--provider
reasonabty-beiteves-that-the-person-wiltl:

tay--not——-use--or--disetose-the-heatrh-ecare-information
for-any-cther-purpoaer-and

tby-—take-appropriate-stepa-to-protect-the-heaith--care
rnformationy

t3)--te-—-any-——ether——heatth--cuare- -provider--who--has
previousiy-previded-heatth--¢are--to--the--—patient;——to--the

extent--neceasary-—-to--provide--health--care-te-the-patiesnt;

~-12- S8 437
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unteas-the-patient-has-tnstrected-the-heatth—-cavre--provider
not-to-make-the-disctosure;
{t43—-te--immedinte~-Eamity-membera-of-the-patient-ar-any
okther-individuat-with-whom-the-patient-is-known--to-—-have--a
ctese--personat-retationshipy-tf-made-in-acesrdanece-with-che
tawa-of-the-state-and-goed--medical--er-~other—-professionai
practice;--unteas-the-patient-has-instructed-the-health-care
prnvider—not-to—makavthe—d;sciosureT
£5}--to-a—health—eare-provider-whe-is-the-suceaaser—-in
tnterest--ta-the-heaith-care-provider-maintaining-the-heatth
care—-tnfarmations
t6)Y--for-—use---in---a---research-—-project—---that---an
inatiretionat-review-beard-has-determined:
tat-—is---of--aufficient--importance——to--outweignh——the
intrusion-tnto-the-privacy-of-the-patient-that-wonid--resnie
from-the-disclosure;
tby--i=-—impracticabie-witheut-the-use-sr-discicanre-of
the-heateh-care-—information--in--individualtiy--identiftabte
form+
tey-—eontains--reaacnable-—-sefeguarda--to--proteet—-the
informatton-frem-improaper-diaciosurer
tdy--contains-reasonable-safeguards-to-protect--againat
directty-or-indirectiy-tdentifying-any-patient-in-any-repert
ocf-the-research-projeet;-and

tey--contains--precedures-—co--remave-or-destroy-at—the
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earltiest-spportunitys-constascent-with-the--parpoaes--af--the
projeces-—-infarmation-—-that--would-enabite-the-—patient-to-be
identified;-untess-an-tnatitutionai-review-board-—ancherizes
retention-of-identifying-informacien-for-purposes-of-ancther
research-projects
t?y-—to-—e--peracn-who-obtarns-infeormation-far-purposes
of-an-audity-if-that-person-agrees-in-wrietng-tes
tay--remove-or-destroyy-—at—-the--earttest—-opportuntey
econsistent--with--the-perpose-of -the-audity-information-that
wouid-enabte-the-patiene-to-be-tdentified;-and
thi-—nat-disciose-the-itnformation--furthery-—except--to
accomptish--the-—-auvdit--or--to--report-—unlawfut-or-tmproper
conduct-itnvoelving-£frand-in-pavment--fer--heatth-~care--by-—-a
hestth-care-—provider-ar-patient-sr-other-untawfni-candact-by
a-heatth-care-provider+-and
f8}--to--an--offictat--of--a--penat--sr-sther-custodiat
instteution-in-which-the-patitent-ta-detained:!
Section-9: - Sectron-50- 16530 - MEA - —is amended o read -
L58-¥6-538<--Disctasure-withour-parientts—authorization

---other-basest A Except--a3--previded--in--fsection—-617--a

health--care--provider—-may-disciesze-health-care-tnformation

abount-a-patient-withese-the-patientisa-authorization--rf--the

disciosure-iax
t1¥--direceory--infermationy--unitess--the—-patrent--has

imstrueted-—the--heatth--care--provider—-not--to-—make---the

14- SB 437
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discissures
t2y--to-——federaty——-state;-—-or--iocat--pubiie--heatth
authorities;—to-the--extent--the--heatth--care--provider—--ia
reguired-—-by--taw-—-te-report-heatth-care-information-or-when
needed-co-protect-the-pubiic-heateh;
t33--to--federaty-——atater--or-—tocat--taw---enforcement
autherities—te—the-extent-required-by-taws
t4y--to--a--taw--enforeement--officer-about-the-genaraz
physical-condition-cf-a-pattent-being-treated--in--a-—heatth
eare-facitity-if-the-patient-was-itnjured-sn-a-pubtic-readway
ar--was—--itnjured-by-the-possible-erimtnat-act-of-anatherr-or
{53~ —pursnant-to—compruiscry-process—in-accordance--with
50-16-535-and-58-16-536:4
NEW SEcTioN. Section 8. Extension of authority. Any
existing authority tc make rules on the subject of the
provisions of [this act] is extended to the provisions of
[this act].

~End~
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STANDING COMMITTEE REPORT

March 14, 1989
Page 1 of 1

Mr. Speaker: We, the committee on Human Services and Aging
report that SENATE BILL 437 (third reading copy -- blue) be
concurred in as amended

Chairman

[REP. JAN BROWN WILL CARRY THIS BILL ON THE HOUSE FLOOR]

And, that such amendments read:

1., Page 8, lines 17 through 21,

Following: "({1)" _ - : .

Strike: remainder of line 17 through "if" on line 21

Insert: "Immediately prior to donation of an organ, semen, or
tissues, HIV-related testing of a prospective donor is required
unless"

Renumber: subsequent subsection

2. Page 11, line 16.
Strike: "“attorney general"
Insert: "department"

B 437
HOUSE



Slst Legislature SB 0437/04

SB 0437/04
1 SENATE BILL NO. 437 1 cure and because of the sexual and intravenous drug use
2 INTRODUCED BY NORMAN, J. BROWN 2 behaviors by which the wvirus is PREPOMINATELY spread,
3 3 control of the epidemic is dependent on a--veinatary--and
4 A BILL FOR AN ACT ENTITLED: "THE AIDS PREVENTION ACT; 4 informed--echange-in-behavior THE EDUCATION of those infected
) MANDATING THAT HIV ANTIBODY TESTING BE ADMINISTERED ONLY IN 5 or at risk for infection.
6 CONJUNCTION WITH ADEQUATE PRETEST AND POSTTEST COUNSELING #N 6 ¢2)--Fhe--tegistature Further--reeognizea——-that---the
7 ACEORPANCE-WEPH-SPANDARDS -ESTABLISHED-BY - PHE--DEPARTMER?—OF 7 necassary--sccess-of-publte-health-cfficiais-to-the-affected
8 HEARPH-~-AND---ENVIRONMENTAR--SEIEREES; REQUIRING INFORMED a population-is-impeded-net-eniy -by--the--iengthy--ineubation
9 CONSENT FOR HIV ANTIBODY TESTING; BIMITING-THE-DISELESURE-OF g perted-—-ef-—HiV--infectton--that--preducea--a--symptemtessy
10 BHE--RESBLTS—-6F--HIV--—-ANPIBOBY--~FESTING  PROVIDING FOR 10 therefore-hiddeny-but-communicable-state-of--infecttony-—but
11 CONFIDENTIALITY OF HIV TEST RESULTS IN A MANNER CONSISTENT 11 atso-by-barriers-related-to-the-socisl-and-iegal-standing-of
12 WITH THE REQUIREMENTS OF THE UNIFORM HEALTH CARE INFORMATION 12 those———at - -risk<—--Fears--of——discriminatory--or--punitive
13 ACT; AND REQUIRING EIV ANTIBODY TESTING OF DONORS OF SEMEN 13 treatmenty-coupted-with-the-absence-of-competling--symptomay
14 ARD HUMAN BODY PARTS;-AND-AMENBING-SEE¥EOKS-58-36-529-ANB 14 canse--many——at--risk--to--aveird-eceming-forward-te-decermine
15 58-16-5367-MEA." 15 their-HiV-infection-status-and-to-tearn-aksut-ways-in——whieh
16 16 to-prevent-the-spread-eof-the-viruss
17 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 17 t3j--ft-—is-the-intent-af-the-tegistature-to-reduce—the
18 NEW SECTION. Section 1. short title. [Sections 1 i8 barrters-that-mave--made--tt-~difficutt--to--dent--with--the
19 through 7] may be cited as the "AIDS Prevention Act"”. 19 popuiat‘:on——at-rf'r3k—Eor*ﬁiv—i-nfect'ranr—§he—i-eg'ts}a‘tﬁre—f'tnds
20 NEW SECTION. Section 2. statement of purpose. (1} The 20 that-measures—that-pretect-privacyr--rednes- the—-iikeiihood
21 legislature recognizes that the epidemic of human 2t and——fear--sf--discriminatton--and--punttive--creatmears-and
22 immunodeficiency virus (HIV) infection, the causative agent 22 provide-risk-reduction-tnformation-for-persens-at--risk--are
23 of acquired immune deficiency syndrome (AIDS), and related 23 necessary--in-entreating-such-individnate-te-come-forward-te
24 medical conditions constitutes a serious danger to the 24 determine—their-—-HiV---infection-—-atatus; - -obtatn---earty
25 public health and welFfare. In the absence of a vaccine or a 25 treatmenty-—and-change-behavier-that-puts-them-and-others-at
-2- SB 437
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risk-of-infection:

(2) IT IS THE INTENT OF THE LEGISLATURE THAT EDUCATION

DIRECTED AT PREVENTING THE TRANSMISSION OF HIV BE PROVIDED

TO THOSE INFECTED AND AT RISK OF INFECTION AND TQO ENTREAT

SUCH PERSONS TO COME FORWARD TO DETERMINE THEIR HIV

INFECTION STATUS AND TO OBTAIN APPROPRIATE EDUCATION.

NEW SECTION. Section 3. Definitions. As used in
[sections 1 through 7], the following definitions apply:

(1) "AIDS"™ means acquired immunodeficiency syndrome as
further defined by the board DEPARTMENT in accordance with
standards promulgated by the centers for disease control of
the United States public health service.

{23-~LBoardt-—-means---the---board---of---heaitth-—-——and
environmentat-sciences-provided-for-in-2-15-2104<

+31(2) "Contact" means an individual identified by the
subject of an HIV-related test as a past or present sexual
partner or as a person with whom the subject has shared
hypodermic needles or syringes.

t4¥(3) “Department” means the department of health and
environmental sciences provided for in 2-15-2101.

€5%(4) "HIV" means the human immunodeficiency virus,
identiFied as the causative agent of AIDS, and all HIV and
HIV-related wviruses that damage the cellular branch of the
human immune or neurological systems and leave the infected

person immunodeficient or neurologically impaired.

-3- SB 437
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€6%(5) "HIV-related condition" means a chronic disease
resulting from infection with HIV, inciluding but not limited
to AIDS and asymptomatic seropositivity for HIV.

t#y(€) "HIV-related test" means a laboratory test,
including but not limited toc an enzyme immunoassay and a
western blot, that is designed to detect the presence of HIV
or antibodies to RIV.

+B3{7) "Health care facility" means a health care
institution, private or public, including but naot limited to

a hospital, nursing home, clinic, blcod bank, blocod center,

.sperm bank, or laboratory.

t9)+(8) "Health care provider" means a physician,
nurse, paramedic, psychologist, dentist, public health
department agent, or other person providing medical,
nursing, psychological, or other health care services of any
kind.

t+83¥(9) "Legal guardian” means & perscon appointed by a
court to assume legal authority for another who has been
found incapacitated or, in the case of a minor, a person who
has legal custody of the minor.

£33 (10) "“Person" means an individual, corporation,
organization, or other legal entity.

ti2}-~%Pretest--counseting“--means- counseling--from--a
eounsector--who--ia--certified--tn--Hiv-related--testing--and

esunseling-by-the-centers-for-disease-controt-that-inctudess

-4- 5B 437
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tay--an-expianation-of-the-nature-of-HiV-infection--and
the--retationship--between--the-HIV-reiated-test-resuits—and
the-diseases;
tby--tnformatiosn-absut-behaviora-known--to--pose——risgks
Eor--tranamrsston——of-HiIV-infection-and-atmed-at-heiping-the
tndividuat--understand—-ways--to-—-redoce--the--—risk——of-—Hi¥
infections
tcy--counaelting---fer---ceping-——-with---the---emationat
consequencea-cf-learning-the-HivV-retated--test--resulta-—-and
referrat--for-——further-assistarce-as-necessary-or-deaired-by
the-subjects—and
tdy-—informetion-regarding-the-importance-of--notifying
contacts-in-the-event-of-a-posttiva-test-resntts
t33¥t22¥(11) "Posttest counseling" means counseling,
conducted at the time the HIV-related test results are
given, that--is-directed-teward-increasing-the-individuatis
understanding-—-of---the-~-HIi¥---infection;———changing———the
radividuatis—-behaviory-—ands-—if-necessaryy-encouraging-the
tndtviduat-to-notify-or-attow-notification-ef-—any--contacts

AND INCLUDES WRITTEN MATERIALS PROVIDED BY THE DEPARTMENT.

£¥3%(12) "PRETEST COUNSELING" MEANS THE PROVISION OF

WRITTEN MATERIALS TQ THE SUGBJECT PRIQR TO CONDUCT OF AN HIV

TEST. THE WRITTEN MATERIALS MUST BE DEVELOPED AND PROQVIDED

BY THE DEPARTMENT,

+:44(13) "Release of test results" means a written

—5- SB 437

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SB 0437/04

authorization for disclosure of HIV-related test results
that 1is signed and dated and that specifies the nature of
the information to be disclosed and to whom disclosure is
authorized.

t35)(14) (A) "Written informed consent”™ means an
agreement in writing freely executed by the subject of an
HiIvVv-related test or the subject's legal guardians-witheout
vrdune--inducement—-or--any--etement--ef--compu¥steny--fraudsy
deceity--duressy--ar-—sther--form-af-constraint-or-coerciony
that includes at least the following:

tar{l) an explanation of the test, including its
purpose, potential uses, limitations, and the meaning of its
results; and

tb3{IT} an explanation of the procedures to be followed
for confidentiality, blood drawing, and counseling,
including notification that the test is voluntary; AND that
consent may be withdrawn at any timey-and-that-the-law
prehibits-health-care-providera--from--refusing--to--provide
heatth--eare--servicea--solely-becanse-a-prospective-pattent
witl-nat-underge-an-HivV-retated-test:

te3(IIl) a discussion of whether and <o whom the
subject’'s name and test results may be disclosed; and

t&¥(IV) a statement that the test may be obtained
anonymously if the subject wishes.

(B) THE DEPARTMENT SHALL DEVELOP A FORM AGREEMENT THAT

-6~ SB 437
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MAY BE USED FOR FURPOSES OF THIS SUBSECTION.

NEW SECTION. Section 4. Testing -- counseling —-
informed consent -- penalty. (1) & person may not perfarm
REQUEST an HIV-related test without first receiving the
written informed consent of the subject of the test or the
subject's legal guardian. A health care provider shall
certify in writing that informed consent has been received
prior to srdering REQUESTING testing. Testing may only be
performed REQUESTED by a health care provider.

(2) Prior to executing an informed consent agreement,
the subject of the test or the subject's legal guardian must
be given pretest counseling.

t3) A health care provider who does not provide
HIV-related tests on an anonymous basis shall refer INFORM a
person who wishes to be tested anonymously te-a-teat-site

that-dees-provide-anonymous-testing THAT ANONYMOUS TESTING

IS __AVAILABLE AT ONE_OF THE COUNSELING TESTING SITES

ESTABLISHED BY THE DEPARTMENT.

{4) The results of an HIV-related test must be given
to the--subjeet--of-the-test-itn-perseon-by-a THE health care

provider DESIGNATED BY THE SUBJECT, WHOQ SHALL INFORM THE

SUBJECT OF THE RESULTS IN PERSON.

{(5) At the time the subject of a test ig given the

test results, the subject must be provided with posttest

counseling.
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(6) A minor may consent or refuse to consent to be the
subject of an HIV-related test, pursuant to 41-1-402,

{7} Subsections (1) through (5) do not apply to:

(a) the performance of an HIV-related test by a health
care provider or health care facility that procures,
processes, distributes, or uses a human body part donated
for a purpose specified under Title 72, chapter 17, if the
test is necessary to assure medical acceptability of the
gift for the purposes intended;

(b) the performance of an HIV-related test for the
purpose of research if the testing is performed in a manner
by which the identity of the test subject is not known and
may not be retrieved by the researcher.

{8) A knowing or purposeful vieclation of this section
is a misdemeanor punishable by a fine of 81,000 or
imprisonment for up to 6 months, or both.

NEW SECTION. Section B, Testing of donors of organs,
tissues, and semen required -- penalty. (1) Except-as
provided—in—subseeticn—fi&T—afprcspective—denor——af——arqan37
tissges,; -ec-semen-shati-undergo-an-Hiv-retated-tests

t2y--Fearing--of-—a--prospective--donor--of-an-organ-or

pisspas-ts-not-required-if IMMEDIATELY PRIOR TO DONATION OF

AN ORGAN, SEMEN, OR _TISSUES, HIV-RELATED TESTING OF A

PROSPECTIVE DONOR IS REQUIRED UNLESS the transplantation of

an indispensable organ is necessary to save a patient's life

_g- sB 437
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and there 1is not sufficient time to perform an HIV-related
test.

+33(2) A knowing or purposeful violation of this
section is a misdemeanor punishable by a fine of up to
$1,000 or imprisonment of up to 6 months, or both.

NEW SECTION. Section 6. confidentiality of records —
penatty. (1) A person may not disclose or be compelled to
disclose the identity of a subject of an HIV-related test or
the results of a test in a manner that permits
identification of the subject of the test, except to the

fortewing-—perssns: EXTENT ALLOWED UNDER THE UNIFORM HEALTH

CARE INFORMATION ACT, TITLE 50, CHAPTER 16, PART 5.

{aY--the-subject-af-the-test--er--the--subject's--legal
guardians
thi--a--perasn--who-—seecnres—-a-written-retease—of-rest
resunita-executed-by-the-subject-of-the-tesat-or-the-subject:s
tegai-gquardiany
ftey——a-person-to-whom-the-subjeckt-of-the-—test——or--the
subiectls-—-itegal-—guardian--has-—-aukharized--disclosure—-in
weitings
td}-—a-person-whose-notificatien--its--antharized--under
subsectian--{2}7--except-—that-—oniy-the-test-results-—may-be
disclosed;-—net-the-tdentity-of-the-subject-of-the-tests
tey——a-miner'ts-parent;-custodian;-er-guarditan--pursunant

to-41-1-483+
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t£+--the-subject!is-spouse;

tgy-—-the--department-or-the-centeras-for-disease-control
of-the-United-States-publie--heatth—-service--in--accordance
with---astate---and--federai--reporting--requirements-—for--a
diagnesed—case—oE-&fBS-or—ancbher—Hiv—re;ated—ccndition7—-or

thy--a--heatth--care--facitity--er-health-care-previder
that-procures;-processes;-distributes;-or-useas

tiy-—-a-human-body-part-from-a-decessed-persen--pursuant
to-Pitie-727;-chapter-i¥7-with-respect—to-medicat-informatian
regarding-that-person;-or

tity-semen-——for-the-purpese of-artifiteiat-itnseninations

(2) 1If a health care preovider informs the subject of
an HIV-related test that the results are positive, the
provider shall encourage the subject to notify persons with
whom there has been a contact capable of spreading HIV. If
the subject is unéble or unwilling to notify all contacts,
the health care provider may ask the subject to disclose
voluntarily the identities of the contacts and to acthorize
notification of those contacts by a health care provider.
Phe-heasrn-eare-provider-shait-inform-the-sybjece -that -he-is
under-no--tegat--shltgatisn-—-either-—to--disctose--numes-—of
contacts--or-to-anthorize-their-notificartens A notification
may state only that the contact may have been exposed to HIV
and may not include the time or place of possible exposure

or the identity of the subject of the test.
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€3Y--A-~vietatien--of--this--secticn--is--a-misdemeanor
punishable-by-a-fine-of-up-to-556;008-cr—imprisenmant-—in-—-=a
county-3aii-for-up-to-i-yeary-or-boths

NEw SECTION. Section 7. cCivil remedy. (1) A person
aggrieved by a violation of [sections 1 through 7} has a
right of action in the district court and may recover for
each violation:

(a) against a person who negligently violates a
provision of [sections 1 through 7], damages of $1,000 or
actual damages, whichever is greater:

{(b) against a person who intentionally or recklessly
violates a provision of {secticns 1 through 7], damages of
$5,000 or actual damages, whichever is greater;

{¢) reascnable attorney fees; and

(d) other appropriate relief, including injunctive
relief.

(2) An action under this section must be commenced
within 3 years after the cause of action accrues.

{3) The atemsrney-generat DEPARTMENT m;y maintain a
civil action to enforce {sections 1 through 7] in which the
court may order any relief permitted under subsection (1).

(4) Nothing in this section 1limits the rights of a
subject of an HIV-related test to recover damages or - other
relief under any other applicable law or cause of action.

(5) Nothing in {sections 1 through 7] may be construed
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to impose civil 1liability or criminal sanctions for
disclosure of an HIV-related test result in accordance with
any reporting requirement for a diagnosed case of AIDS or an
HIV-related condition by the department or the centers for
disease control of the United States public health service.

Bection-8- - Section 5816520, -MCA; -is -ar ended -to-—readr

L50-%6-529x--Pisctosure-without-patientis-avtherization

based--sn-need-to-knowr A Except-az-provided-in-{section-6&}r

a health-care-provider-may-diseclose-heatth-care--information
about--a-patient-without-the-patientis-antheorrzation;-to-the
extent-a-recipient-needs-to-know--the--information;--+f--the
disclosure-is+
tit--te--a——-persen--whe-is-providing-heaith-care-to-the
patients
t2}--to-any--cther--persen--who--requires-—heatrn--eare
information--for-health-care-education;-te-provide-planningsy
quatity-assurancey-peer-review;-—er-—administrative;—-legat;
finaneiaty;---sr---actuarinl--services--to--the--heatth--care
provider;-er-fer-assisting-the-heatth-care-previder——in——the
detivery--cf--heatth--care--and--itf-the—heatth-care-provider
reascnably-betievea-that-the-person-witis
tay--not-use-or-disetrose-the--health--ecare--informatton
for-any-other-purposes-and
tby--take--appropriate-steps-to-protect-the-heatth-ecare

tnformations
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f3}——Eo——any——othef——healbh-—care——provider———uhc-——has
previousty--provided--heatth--care--to——the——patient;—to-the
extent-necessary-to-provide-—heatth--care--te--the--patienty
untess--the--patient-has-inatructed-the—healtth-care-provider
not-te-make—the-disctasunre;
t43--+to-immediate-famity-members-of-the-pattent-oar--any
othar——individual--with--~whom-the-patient-is-known-to-have-a
close-personat-retationshipy-if-made-in-accordance-with--the
taws--of--the--atate--and-good-medicat-or-other-professionat
practicery—uniess—-the-patient-has—-instructed-the-heatth——care
provider-not-to-make-the-disctosores
t5y~-to--a-heatth-care-provider-who-ia-the-suecessor-in
tnterest-to-the-heatth-care-provider-maintaining-the--heatth
eare—informations
t6y--for~---use-—-in-——a---research---project---that--an
tnstituetonat-review-board-has-derermineds
tay--is--af--sufficient——importance—-to--ountweigh———the
intrusion--into-the-privacy-of-the-patient-that-woutd-resutt
from-+the-disetosurer
thy--ta-impracetieable-without-the-nse-or-diactosure--of
the--heatth--care--irnformation——-in-individually-identifiable
formy
teyY—-contains—-rensonable-—safeguarda--to--protect--~the
information—£from-improper—-disclosure;

tdy--containa--reascnable-safegquards-ta-protect-against
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directiy-or-indirectliy-identifying-any-patrent-in-any-report
of-the-research-projects-and
tey-—contains-precedures-to-remove-or-—-destroy-—at-—the
earlieat--oppertunityr——consistent--with-the-purposes-ef-the
projectr-information-that-woutd-enabte-the-—-patient--to--be
tdentified;—-untess-an-inatitotionat-review—beard-anthorizes
retention-of-rdentifying-tnformation-fer-purposes-of-another
research-projects
tF7¥--to-a-person-vho-obtains-infermatien--for--purposes
of-an-audity-tf-that-person-agrees-in-writing-tos
tay-—-remove-—-or--destroyy——at--the-eartiest-spportuntey
consistent-with-the-purpose-of-the-audity--informatisa-—-that
wontd-enabie-the-pattent—to-be-itdentifiedr-and
tby--not--discitose--the--infermation-further;-except-to
accomptish-the-audit--er--to-~-report--untawfal--or--improper
conduet--invelving--fravd--in--payment--for-heatth-care-by-a
heatth-care-provider-or-pattent-or-other-unlawful econduet-by
a-heatth-care-providers-and
t8y--to-an-sfftetat--ef--a--penat--or--other--custoedial
itnstitutron-in-which-the-pattent-ta-detained<t
Section-9: --Section 5616530, MCA -i3 -amended -to —read
450-16-5367--Pisclosure-without-patient'ia-authorizatien

~-~~pther~~basea: A Except--as--provided-in-{section-6}s-a

health-care-provider-may-disclose--health--care--information

about--a--patient-without-the-patientis—aunthortzation-if-the
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disciosnre-iss
tiy--direcrory—-informationy——uniess--the--patient——has
inarrueted-——-the--heatth--care--provider—-—not--to--make--the
disciosunre;
€2)Y--to—-federaty--state;--sr---tocal---pubtie---mneatth
agthoritiesy-—to--the--extent--the—-neatth--care-provider-is
required-by-taw-to-report-heatth-care--information—-or--when
needed-to-protect-the-pubtic-heatths
t3y—-te-—-federat;--staktey-—-er--tocal--iaw--enforcement
atthorities-to-the-extent-required-by-taw;
t4y--to-a-taw-enforcement--officer—--sbont--the-—general
physicat-—-condition--ef--a-patient-beitng-treated-in-a-heaith
care-facitity-i€-the-patient-was-injured-on-a-publtic-roadway
or-was-injured-by-the-possible-ceriminat-act-of--another;——or
{5)--pursuant--to-compuisory-procesa-in-accordance-with
58-16-535-and-50-36-536+4
NEW SECTION. Section 8. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of
(this act].

-End-
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