FPEBRUARY

FEBRUARY

FEBRUARY
FEBRUARY
FEBRUARY

FEBRUARY

FEBRUARY

MARCH 11,

MARCH 15,

MARCH 16,

MARCH 20,

SENATE BILL NO. 385
INTRODUCED BY HARP, D. BROWN
BY REQUEST OF THE DEPARTMENT OF HEALTH AND
ENVIRONMENTAL SCIENCES
IN THE SENATE

10, 1989 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

FIRST READING.

16, 1989 COMMITTEE RECOMMEND BILL

PC PASS AS AMENDED. REPORT ADOPTED.
17, 1989 PRINTING REPORT.
18, 1989 SECOND READING, DO PASS AS AMENDED.
20, 1989 ENGROSSING REPORT.
21, 19589 THIRD READING, PASSED.

AYES, 50; NOES, 0.
TRANSMITTED TO HOUSE.
IN THE HOUSE

21, 1989 INTRODUCED AND REFERRED TO COMMITTEE
ON NATURAL RESOURCES.

FIRST READING.

1989 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

1989 PASSED CONSIDERATION FOR THE DAY.

1989 SECOND READING, CONCURRED IN AS
AMENDED.

1989 THIRD READING, CONCURRED IN.

AYES, 94; NOES, 3.
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1989

1989

1989

1989

1989

1989

1989

RETURNED TO SENATE WITH AMENDMENTS.
IN THE SENATE
RECEIVED FROM HOUSE.

SECCND READING, AMENDMENTS NOT
CONCURRED IN.

ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE HOUSE

ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE SENATE
FREE CONFERENCE COMMITTEE REPORTED.

SECOND READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

THIRD READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

IN THE HOUSE

FREE CONFERENCE COMMITTEE
REPORT ADOPTED.

IN THE SENATE
SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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BILL NO. 2/.2

INTRODUCED BY iy 2l
A7

BY REQUEST OF THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES

A-BILL FOR AN ACT ENTITLED: "“AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO REMEDIAL ACTION UPON THE RELEASE OF A
HAZARDOUS SUBSTANCE TO INCLUDE CERTAIN PROVISIONS PARALLEL
TO THE FEDERAL COMPREHENSIVE ENVIRONMENTAL RESPONSE,
COMPENSATION, AND LIABILITY ACT ({FEDERAL SUPERFUND);
REDEFINING "HAZARDOUS OR DELETERIOUS SUBSTANCE"; ADDING
LIMITED IMMUNITY FOR REMEDIAL ACTION CONTRACTORS; AUGMENTING
INVESTIGATIVE AND ENFORCEMENT AUTHORITY; PROVIDING FOR
PUBLIC NOTICE AND COMMENT ON ADMINISTRATIVE ORDERS AND
CONSENT DECREES; CLARIFYING AND ADDING DEFENSES TO
LIABILITY; GRANTING CONDEMNATION AUTHORITY FOR CONTAMINATED
SITES; AMENDING SECTIONS 75-10-701, 75-10-704, 75-10-711,
75-10-712, AND 75-10-715, MCA; PROVIDING AN IMMEDIATE
EFFECTIVE DATE; AND PROVIDING RETROACTIVE APPLICABILITY TO
CERTAIN REMEDIAL ACTION COSTS."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Sshort title. This part may be

cited as the “"Comprehensive Environmental Cleanup and

Responsibility Act".
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Section 2. section 75-10-701, MCA, is amended to read:

"75-10~701. Definitiona. As used in this part, unless
the context reguires otherwise, the following definitions
apply:

(1) "“Department" means the department of health and
environmental sciences provided for in Title 2, chapter 15,

part 21.

{2} "Environment" means any surface water, ground

water, drinking water supply, land surface or subsurface

strata, or ambient air within the state of Mcontana or under

the jurisdiction of the state of Montana.

(3) (a) "Facility" means:

{i) any building, structure, installation, eguipment,

pipe or pipeline (including any pipe into a sewer or

publicly owned treatment works), well, pit, pond, 1lagoon,

impoundment, ditch, landfill, storage container, motor

vehicle, rolling stock, or aircraft; or

(ii) any site or area where a hazardous or deleterious

substance has been deposited, stored, disposed of, placed,

or otherwise come to be located,

(b) The term does not include any consumer product in

consuymer use.

+2¥(4) "Fund" means the environmental gquality

protection fund estahlished in 75-10-704.

t3¥(S) ‘“Hazardous or deleterigus substance"” means a

-2 INTRODUCED BILL
SEB 385



10
11
12
13
14
15
16
17
is
19
20
21
22
23
24

25

LC 0854/01

substance that poses because of its quantity, concentration,

or _physical, chemical, or infectious characteristics may

pose an imminent and substantial threat to public health and
ehat-is-eitther-a-petroieum-product-or-ltisted-as-a--hazardeus
substance-—in--volume--587-—Federal--Register;--pagea--13474

through-135%3+, safety, or welfare or the environment,

including:

{a) all substances that are defined as hazardous

substances by section 101(14) of the federal Comprehensive

Environmental Response, Compensation, and Liability Act

(CERCLA), 42 U.5.C. 9601({14), as amended;

(b) all substances identified by the administrator of

the United States environmental protection agency as

hazardous substances pursuant to section 102 of CERCLA, 42

U.5.C. 9602, as amended;

{c) all substances that are defined as a hazardous

waste pursuant to section 1004(5) of the Resource

Conservation and Recovery Act of 1976, 42 U.5.C. 6903(5), as

amended, including all substances listed or identified in 40

CFR 261; and

{d) any petroleum product.

(6] "Natural rescurces" includes but is not limited to

land, £fish, wildlife, biota, air, surface water, ground

water, drinking water supplies, and any other resource

within the state or owned, managed, held in trust or

_3-
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otherwise contrpolled by or pertaining te the state of

Montana or a political subdivision of the state,

(7) (a) "Owns or operates” means owning, leasing,

operating, managing activities at, or exercising control

over the operation of a facility.

{b) The term does not include holding the indicia of

ownership of a facility primarily to protect a security

interest in the facility or other location unless the holder

has participated in the management of the facility. The term

goes not apply to the state or a local goverament that

acgquired ownership or control through bankruptcy,  tax

delinguency, abandonment, lien foreclosure, or other

circumstances in which the goverament acquires title by

virtue of its function as sovereign, unless the state or

local government has caused or contributed to the release or

threatened release of a hazardous or deletericus substance

from the facility.

{8) "Person" means an individual, trust, Eirm, joint

stock company, joint venture, consortium, commercial entity,

partnership, asscciation, corporation, commissicn, state or

state agency, political subdivision of the state, interstate

body, or the federal government, including a federal agency.

{9) "Petroleum product" includes gasoline, crude oil,

fuel cil, diesel oil or fuel, lubricating oil, o0il sludge or

refuse, and any other petroleum-related product or waste or

-4-
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fraction thereof that is ligquid at standard conditions of

temperature and pressure (60 degrees F and 14.7 pounds per

square inch absolute).

+4¥(10) "Release" means any spilling, leaking, pumping,

pouring, emitting, emptying, discharging, injecting,
escaping, leaching, dumping, or disposing of a hazardous or
deleterious substance either directly into the environment
or in a manner in which the substance can reasonably be
expected to enter the eavironment if not contained, removed,
or abated, but excludes releases confined to the indoor
workplace environment, the use of pesticides as defined in
B0-8-102(30) when they are applied in accordance with
approved federal and state labels, and the use of commercial
fertilizers as defined in 80-10-101(2) when applied as part
of accepted agricultural practice.

t5¥(11) "Remedial action® includes all notification,
investigation, administration, monitoring, cleanup,
restoration, abatement, removal, replacement, enforcement,

legal action, health studies, feasibility studies, and other

actions necessary or appropriate to respond to a reiease or

threatened release.

(12) "Remedial action contract” means a written

contract or_agreement entered intc by a remedial action

contractor with the state, or with a potentially responsible

party acting pursuant to an order or reguest issued by the
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department, to provide a remedial action with respect to a

telease or threatened release of a hazardous or deleterious

substance.

{13) "Remedial action contractor" means:

(a) any person who enters into and is carrying out a

remedial action contract; or

(b} any person who 1is retained or hired by a person

described in subsection {13){a) to provide services relating

to a remedial action.

(14) "Remedial action costs" means reascgnable costs

that are attributable toc or associated with a remedial

action at a facility, including but not limited tc the costs

of administraticn, investigation, legal or enforcement

activities, contracts, feasibility studies, or health

studies.”

Section 3. section 75-10-704, MCA, is amended to read:

"75-10-704. Environmental quality protection fund. (1)
There is created in the state special revenue fund an
environmental quality protection fund to be administered as
a revolving fund by the department. The department 1is
authorized to expend amounts from the fund necessary to
carry out the purposes of this part.

{2) The fund may only be wused to carry out the
provisions of this part and for remedial actions taken by

the department pursuant to this part in response to a

—-6=
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release of hazardous or deleterious substances. Pund-nses
must-—inetude--the--conduer--af—-the--hazardens——waskte--atce
remediai-—action——program;—-which--is--s-program-sf-remediatl
action-at-sitess

{a}-—where-a-reteaze-has-occurred;-and

tb}--where-the--b:Ss--environmentat--protection —-agency
hass--under—-the--proviastens--of-—the--federat-Eomprehensive
Envirermental-Response; -Compensatisny-and-biabtiiey--Act—-of
1988--tEERELA}T;—as-amended;-conducted-a-hazard-sanking-stady
and-4udged-the--stee--not-—etigible--for--inetuatan——en--the
natienat--prievity--litse--or--where--the--G:5.—environmental
protectien-agency-has-ne—aunthoritty-er-no-plan-to—assess-—the
site-under-€EREDA

(3) The-departmentis-program for-remediat-action-under

suhseskion--~t2y--—-must--inctude Toc maintain an adequate

revolving fund, the department shall:

(a) establish and implement a system for prioritizing

sites for remedial action based on potential effects on
human health and the environment; and

(b} *nvestigation investigate, negottatien negotiate,
and take legal action, as appropriate, to identify
responsible parties, to obtain the participation and
financial contribution of responsible parties for the
remedial action, tg achieve remedial action, and to recover

costs and damages incurred by the state,

-7~
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{4) There must be deposited in the fund:

fay all penalties, damages, and department

expenditures remedial action c¢osts recovered pursuant to

75-10-715;

(b} all administrative penalties assessed pursuant to

[section 8] and all civil penalties assessed pursuant to
725-10-711(5);
tb¥(c) Eunds

appropriated to the fund by the
legislature; and

fc3(d) Eunds received from the interest income of the
resource indemnity trust fund pursuant to 15-38-202.

{(5) Whenever the amount of money in the fund is
insufficient to carry out remedial acticn, the department
may apply to the governor for a grant from the environmental

contingency account established pursuant teo 75-1-1101."

NEW SECTION. Section 4. Information gathering and
access. (1) The department may undertake any investigative
or other information-gathering action that it considers
necessary or appropriate for determining the need for
remedial action, choosing or taking a remedial action, or
otherwise enforcing the provisions of this part.

(2) Any officer, employee, or representative of the
department may require a persen who has or may have

information relevant to a release or threatened release of a

hazardous or deleterious substance to furnish, upon request.

-8-
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any information or documents relating to but not limited to
the following matters:

(a) the identification, nature, and gquantity of a
hazardous or deleterious substance that has been or is being
generated, treated, stored, or disposed of at or transported
from a facility;:

(b) the nature or extent of a release or threatened
release of a hazardeous or deleterious substance at or from a
facility;

{c) information relating to the ability of a person to
pay for or to perform a cleanup; and

(d) any other information relevant to the department's
determination of the appropriate remedial action to be taken
or to the enforcement of this part.

(3) For purposes of assisting the department in
acquiring information relevant to the need for, the
determination of, or the taking of remedial action or
otherwise enforcing the provisions of this part, any duly
authorized officer, employee, or representative of the
department is authorized to:

{a) enter or have access at reascnable times to any
facility or other place or property where:

(1) a hazardcus or deleterious substance may be or has

been generated, stored, treated, disposed of, or transported

from;

-0
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{ii} there has been or may be a release of a hazardous
or deleterious substance;

(iii) records or other relevant information regarding a
release or threatened release 1is lccated;

{iv} entry is necessary to determine the need for any
appropriate remedial action; or

{v) entry is necessary to effectuate a remedial action
under this pare; and

(b) inspect and obtain samples from the facility or
other place or property referred to in subsection (3)(a} or
from any location where a suspected hazardous or deleterious
substance may be located. Any officer, employee, or
representative of the department is authorized to inspect
and obtain samples of containers or labeling for suspected
hazardous or deleterious substances. If the officer,
employee, or representative obtains samples, before leaving
the premises he shall give to the owner, operator, tenant,
or other person in charge of the place from which the
samples were obtained a receipt describing the sample
cbtained and, if requested, a portion of each sample.

{4) The department may issue subpoenas for the
attendance and testimony of witnesses and the production of
relevant papers, books, or documents in connection with the
information-gathering authority conferred pursuant to this

section. The method for service of subpoenas and payment of

-10-
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witness fees and mileage is the same as that required in
civil actions in the district courts of the state. In case
of a refusal to cbey a subpoena issued and served upon a
person pursuant to this subsection, the district court for a
district in which the person is found, resides, or transacts
business, upon application of the department and after
notice to the person, has jurisdiction to 1issue an order
requiring the person tco appear and either give testimony or
produce documents, or both, before a hearing officer. A
failure to obey the order of the court may be punished by
the court as a coentempt.

{5) If consent is not granted regarding a request made
by an officer, employee, or representative wunder this
section, the director of the department may issue an order
directing compliance with the request.

(6) The department may commence a civil action to

compel compliance with an order issued pursuant to this

section.
(7) In any action commenced pursuant to subsection
(6), the court shall enioin any activity that constitutes a

failure to comply with the order and shall direct compliance
with the order unless, under the circumstances cf the case,
the order 1is arbitrary and capricious or otherwise not in

accordance with law.

{8) Persons subject to the requirements of this
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section may make a written claim of confidentiality for
information unique to the owner or operator of a facility
that would, if disclosed, reveal methods or processes
entitled to protection as trade secrets. The claim of
confidentiality must be clearly designated cn the materials
at the <time they are obtained by the department. If the
department accepts the characterization, it shall maintain
that information as confidential. Informaticn describing
physical or chemical characteristics of hazardous or
deletericus substances that have been or may be released
into the environment are not considered confidential. The
department has access to and may use any trade secret
information in carrying out the activities of this part as
may be necessary to protect the public health, safety, or
welfare or the environment while maintaining the information

as confidential.

Section 5. Section 75-10-711, Mca, is amended to read:

*75-10-711. Remedial action -- orders -- penalties --

judicial preceedings. (1) The department may take remedial

action neceasary-and--appropriate-—to--preotect—-the--pubtie
heatth;--public--welfare;--or--the--environment whenever +¢
determinea-that:

(a) there has been a release or there is a substantial

threat of a release into the environment that may present an

imminent and substantial endangerment to the public health,

_12_
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welfare, or safety or the environment; and

{b) the appropriate remedial action will not be done
properly and expeditiocusly #y—the-ewner-or-operator--of-—-the
vessel;-vehiclter-or-factitey-from-which-the-release-emanates
or-by-any-sther-reaponsibie-party by any person liable under
75-10-715(1).

(2} Whenever the department is--auvthorized-—-to-—act

purscant-to-subsectton-fiy-&r has reason to believe that a
release has occurred or is about to cccur, the department

may undertake remedial action in the form of any

investigation, monitoring, survey, testing, or other

information-gathering as authorized by [section 4] that is

necessary and appropriate to identify the existence, nature,
origin, and extent of the release or the threat of release
and the extent and imminence of the danger to the public
health, pubtte safety, or welfares ar the envireonment. The

department is authorized to draw upcn the fund to take the

remedial action.

{3) Any person respensibie—-for--the--retease liable

under 75-10-715(1) must take immediate action to contain,

remove, and abate the release. Except as provided in
75-10-712, the department is authorized to draw wupon the
fund in--arder to take action under subsectitens subsection
(1) and-¢+2% if it has made diligent good faith efforts to

determine the identity of the party person or paretes

-1 3._
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responsibte persons liable for the release or threatened
release and:

(a} is unable to determine the identity of the
reaponsibite-party liable person or parties persons in a
manner consistent with the need to take timely remedial
action; or

[b) the party person or parties persons determined by
the department to be responsible--for—-the--reisase--ar

threatened--retease liable under 75-10-715(1) have been

informed in writing of the department's determination and
have been requested by the department to take appropriate
remedial action but are wunable or unwilling to take sgeh
action in a timely manners; and

t4y--Fhe (Cc) the written notice to a-reaponaible-party

must-inform-the-responsible-party cach  person informs him

that if that-party he is subsequently found liable pursuant
to 75-10-715(1), he may be required to reimburse the Ffund
for the ecestrs-—-sf-the state's remedial action taken-by-the
department costs and may be subject to punitive--damages

penalties pursuant to 75-10-715(3).

(4) Whenever the department is authorized to act

pursuant to subsection (1) or has reason to believe that a

release has occurred or is about to occur, it may issue to

any persan liable under 75-10-715(1) cease and desist,

remedial, or other orders as may be necessary or

-14-
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appropriate to protect public health, safety, or welfare or

the envircnment.

(5) A person who wviclates or fails or refuses to

comply with an order issued under (section 4] or this

section may, in an action brought to enforce the order, be

assessed a civil penalty of not more than $10,000 for each

day in which a violation occurs or a failure or refusal to

comply continues. Civil penalties collected under this

subsecticn must be deposited into the environmental guality

protection fund established in 75-10-704.

(6} A court has jurisdiction to review an order issued

under [section 4] or this section only in the following

actions:

{2) an _action under 75-10-715 to recgver remedial

action costs or penalties or for contribution:

tb) an_ action to enfprce an  order issued under

[secticn 4] or this section; or

{(c) ~an _action to recover a civil penalty for violation

of or failure to comply with an order issued under [section

4] or this section.

(7) In ceonsidering objections raised in a judicial

action regarding orders _issued under this part, the court

shall uphold and enforce an order issued by the department

unless the objecting party can demonstrate, on the

administrative record, that

the departme.. 's decision to
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issue the order was arbitrary and capricious or otherwise

not in accordance with law.

(8) Instead of issuing a notification or an order

under this section, the department may bring an acticon for

legal or equitable relief in the district court cocf the

county where the release or threatened release occcurred or

in the first judicial district as may be necessary to abate

any imminent and subsrantial endangerment to the publie

health, safety, or welfare or the environment resulting from

the release or threatened release."”

Section 6. section 75-10-712, MCA, is amended to read:

"75-10-712. Emergency action. It the department

determines that immediate response to an imminent threat to

public health, pubiie safety, or welfare; or the environment

is necessary to avold substantial injury or damage to

perscons, property, or resources, remedial action may be

taken pursuant to 75-10-711(1) and--t2%+ without the prior

written notice required by 75-10-711(3)+bk¥. In-such-a-case;

the The department must shall give subsequent written notice

to the respensible-party person liable under 75-10-715(1)

within 5 days after the action is taken, describing the

circumstances which required the action to be taken without

prior notice."

NEW SECTION. Section 7.

Liability of remedial action

contractor. (1} A person who is a remedial action contractor

16—
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with respect to a release or threatened release of a
hazardous or deleterious substance is not liable under this
part to any person for injuries, costs, damages, expenses,
or other 1liability that results from the release or
threatened release, including but not limited to claims for
indemnification or contribution and claims by third parties
for death, personal injury, 1illness, loss or damage to
property, or econcmic loss.

{2) Immunity f£from 1liability, pursuant to subsection
(1), does not apply in the case of a release that is caused
by conduct of the remedial action contractor that is
negligent or grossly negligent or that constitutes
intentional misconduct.

{3) This section dcoes not affect the liability of a
person under a warranty under federal, state, or common law
or the 1liability to an employee of an employer who is a
remedial action contractor under any provision of law,
including any provision of a law relating to workers'
compensation,

(4) A state agency, state emplovee, or an employee of
a political subdivision who provides services relating to
remedial action while acting within the scope of its or his
authority as a governmental agency or employee has the same
exemption from liability as 1s provided ta the remedial

action contractor under this section.
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(5} The defense provided by 75-10-715(5)(<) is not
available Lo a person liable under 75-10-715(1) with respect
tc remedial action costs or damages caused by an act or
omission of a remedial action contrac;or.

{6) Except as provided in subsections {(4) and (5),
this section does not affect the liabiliry under this part
of a person other than a remedial action contractor.

(7) This section does not affect the plaintiff’s
burden of establishing liability under this part.

(8) This section does not minimize the liability,
1essen the standard of liability, or otherwise shield from
liability a potentially responsible party under 75-10-715 or
section 107 of CERCLA for costs or damages incurred as a
result of a release or threatened release of a hazardous or
deletericus substance,

NEW SECTION. Section B. Administrative penalties. (1)
In lieu of proceeding under 75-10-711(5), the department may
assess penalties of not more than $1,000 per day per
violation against a person liable under 75-10-715(1) for a
release or threat of release who has failed or refused to
comply with an order issued by the department pursuant to
75-10-711(4) or against a person who has failed or refused
to comply with an order issued by the department pursuant to
[section 4(5})].

(2) In determining the amount of any penalty assessed

_la_
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pursuant to this secticn, the department shall take into
account the nature, circumstances, extent, and gravity of
the noncompliance and, with respect to the person liable
under 75-10-715(1), his ability to pay; any prior history of
such wviolations; the degree c¢f culpability; the economic
benefit or savings, if any, resulting from the
noncompliance; and any cther matters as justice may require.

(3) An administrative penalty may not be collected
pursuant to this section unless the person charged with the
noncompliance 1is given notice and opportunity for a hearing
with respect to the noncompliance. The notice and
opportunity for a hearing must conform to the reguirements
of Title 2, chapter 4, part 6.

{4) A person against whom a penalty is assessed under
this section may obtain judicial review of the penalty as
provided for in Title 2, chapter 4, part 7.

{5) Administrative penalties payable under this
section must be deposited in the environmental quality

protection fund established in 75-10-704.
Section 9. Section 75-10-715, MCA, is amended to read:

*75-10-715. Reimbursement Liability -- reimbursement

and penalties -- proceedings -- defenses. (1) Subject

Notwithstanding any other provision of law and subject only

to the defenses set forth in subsection {44 (5}, a-party

responaibte-for--a~-reitease--ta--tiabte--for the following
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persons are jointly and severally liable for a release or

threatened release of a hazardous or deleteriocus substance

from a facility:

fa) a person who owns or operates a facility where a

hazardous or deleterious substance was disposed of;

{(b) a person who at the time of disposal of a

hazardous or deleteriocous substance owned or operated a

facility where the hazardous or deleterious substance was

disposed of;

{c) a person who generated, possessed, Or Wwas

otherwise responsiblie for a hazardous or deletericus

sul stance and who, by contract, agreement, or otherwise,

arranged for disposal or treatment of the substance or

arranged with a transporter for transport of the substance

for disposal or treatment; and

(d) a person who accepts or has accepted a hazardous

or deleteriocus substance for transport to a disposal or

treatment facility.

(2} A person identified in subsection (1) _is liable

for the following costs:

(a) all ecosts-of remedial action taken costs incurred
by the department-purauant-te-this-part state; and

(b) damages for injury to, destruction of, or loss of
natural resources caused by the release or threatened

release, including the reasonable technical and legal costs
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of assessing and enforcing a claim for the injury,

destruction, or loss resulting from the release, unless the

impaired natural resources were specifically identified ag

an irreversible and irretrievable commitment of natural

resources in an approved final state or federal

environmental impact statement or other comparable approved

final environmental analysis for a project or facility that

was the subject of a governmental permit, approwval, or

license and the project or facility was being operated

within the terms of its permit, approval, or license.

+2¥(3) 1If the respensibite-party person liable under

75-10-715(1) fails, without sufficient cause, to comply with

a department order issued pursuant to 75-10-71i(4) or to

properly provide remedial action upoen notification by the
department pursuant to 75-10-711(3)¢b¥y, the resaponsibie
party person may be liable for punitive-damages penalties in
an amount not to exceed two times the amount of any costs
incurred by the department state pursuant to this section.

£33(4) The department may initiate c¢ivil proceedings

in distriect court to recover remedial action ¢osts, natural

resource damages, or penalties under subsections (1) and

t2+ through (3). Proceedings to recover costs and penalties

must be conducted in accardance with [section 13), Venue for

any action to recover costs, damages, or penalties 1lies in

the county where the release occurred or where the
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respansible-party person liable under 75-10-715(1) resides

or has its principal place of business or in the district
court of the first judicial district,

t43¥(5) No party person is 1liable under subsection
subsections (1) er—{2y through (3} it that pearty person can
establish by a preponderance of the evidence that:

{a) the department failed to follow the notice
provisicns of 75-10-711 when reguired; or

(b) the release did not emanate from any vessel,

vehicle, or facility to which the person contributed any

hazardous or deleterious substance or over which the party

petson had any ownership, authority, or control and was not
caused by any action or omission of the party person; or

(¢) the release or threatened release occurred solely

as a result of:

(i) an act or omission of a third party other than

either an employee or agent of the person; or

{ii) an act or omission of a third party other than cne

whose act or omission occurs in connection with a

contractual relationship, existing directly or indirectly,

with the person, if the person establishes by a

preponderance of the evidence that he:

(A) exercised due care with respect to the hazardous

or deleterious substance concerned,  taking into

consideration the characteristics of the hazardous or
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deletericus substance in  light of all relevant facts and

circumstances; and

{B) took precautions against foreseeable acts ar

omissions of a third party and the conseguences that could

foreseeably result from those acts or omissions;

{d) the release or threat of release occurred solely

as the result of an act of God or an act of war;

{e) the release or threatened release was from a

facility for which a permit had been issued or an approval

granted by the department, the hazardous or deleterious

substance was specifically identified in the pormit or

approval, and the release was within the limits allowed in

the permit or approwval;

tey{f} in the case of assessment of punitive--damages

penalties under subsectien (3), that factors beyond the

control of the responsible-party person prevented the party
person from taking timely remedial actions; or

{g) the person accepted  only household refuse

(garbage, trash, or septic tank sanitary wastes generated by

single or multiple residences, hotels, motels, restaurants,

or similar facilities) for transport to a solid waste

disposal facility, unless that person knew or reascnably

should have known that the hazardous or deleterious

substance was present in the refuse.

(6} t(a) For the purpose of subsection (S)(c}(ii), the
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term “"contractual relationship" includes but is not limited

to land contracts, deeds, or other instruments transferring

title or possession, unless the real property on which the

facility is located was acquired by the person after the

disposal or placement of the hazardous or deleterious

substance on, in, or at the facility and one or more of the

following circumstances is also established by the person by

a preponderance of the evidence:

{i) At the time the person acquired the facility, the

person did not know and had no reascn  to know that a

hazardous or deleterious substance that 1s the subject of

the release or threatened release was disposed of on, in, or

at the facility.

{ii) The person is a governmental entity that acquired

the facility by escheat, lien foreclosure, or through any

other involuntary transfer or acguisition or through the

exercise of eminent domain authority by purchase or

condemnation.

(iii) The person acquired the facility by inheritance

or beguest.

{b) In addition to establishing one or more of the

circumstances in subsection (6)(a)(i}) through (6)(a){iii),

the person shall establish that he has satisfied the

requirements of subsections (5)(c)(i) or (5)(c}(ii).

(c) To establish that the person had no ceason  to
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know, as provided in subsection {(6)(a}j(i), the person must

have undertaken, at the time ¢f acquisition, all appropriate

ingquiry into the previous ownership and uses of the property

consistent with good commercial or customary practice in  an

effort to minimize liability. For purposes of assessing this

inquiry, the following must be taken intc account:

{i) any sSpecialized knowledge or experience on_ the

part of the person;

(ii) the relationship of the purchase price to the

value of the property if uncontaminated;

{iii) commonly known or reasonably ascertainable

information about the property;

{iv) the obviousness of the presence or the likely

presence of contamination on _the property; and

(v) _the ability to detect the contamination by

appropriate inspection.

(d} (i) Nothing in subsections (5)(b} and (5)(c) or in

this subsection (6) may diminish the liability of a previous

owner or cperator of the facility who would otherwise be

liable under this part.

{ii) Notwithstanding this subsection (6}, 1f rthe

previous owner or cperator obtained actual knowledge of the

release or threatened release of a hazardous or deleteriocus

substance at the facility when the person owned the real

property and then subsequently transferred ownership of the
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property to ancther person without disclosing the knowledge,

the previous owner is liable under subsections (1) through

{3) and no defense wunder subsection (5j(b) or (5)(c} is

available to that person.

(e} Nothing 1is this subsection (6) affects the

liability under this part of a person who, by any act or

omission, caused or contributed to the release or threatened

release of a hagzardous or deleterious substance that is the

subject of the action relating to the facility."

REW SECTION. Section 10. sSettlement -- bar to
contribution liability. (1) A person who has resolved his
liability to the state arising under 75-10-715 or section
107(a)(1l) through {a)(4) of CERCLA 42 U.S.C, 9607(a)(1)
through (a){4). in an administrative or judicially approved
settlement 1is not liable Eor «claims for contribution
regarding matters addressed in the settlement. The
settlement does not discharge any of the other potentially
liable persons unless 1its terms provide a discharge, The
terms of the settlement may reduce the potential liability
of rnhe other potentially liable persons by the amount of the
settlement,

(2) If the state has obtained 1less than complete
relief from a person who has resclved his liability to the
state in an administrative or judicially approved

settiement, the state may bring an action against any other
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person who has not resolved his liability.

{3) A person who has resolved, in whole or in part,
his liability to the state for the release or for remedial
action costs in an administrative or judicially approved
settlement may seek contribution from a person who 1is not
party to a settlement referred to in subsection (1l).

NEW SECTION. Section 11. condemnation -- creation of
state lien. (1) Whenever the department determines that
property upeon which a release or threatened release of a
hazardous or deleterious substance has occurred may present
an imminent and substantial endangerment to the public
health, safety, or welfare or the environment, the
department may condemn the property for public use to
mitigate the threat. The taking of the property must be
conducted in accordance witn the procedure set forth in
Title 70, chapter 30, parts 1 through 3.

(2) All costs, penalties, and natural resource damages
for which a person has been judicially determined to be
liable to the state pursuant to 75-10-715 constitute a lien
in favor of the state upon all property and rights to the
property that belong to the person.

{3) The 1lien imposed by this section arises at the
time notice incorporating a description of the property
subject to the remedial action and an identification of the

amount of costs, penalties, and natural resource damages 1is
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duly filed with the e¢lerk and recorder of the county in
which the real property is located. A copy of the notice
must be served by certified mail upon the liable person.

{4) The costs, penalties, and natural resource damages
constituting the lien may be recovered in an action in the
district court for the district in which the property 1is
located or in which the remedial action is occurring or has
occurred. This section does not affect the right of the
state to bring an action against a person to recover all
costs, penalties, and natural resource damages for which
that person is liable under this part or any other provision
of state or federal law.

{5) The lien must continue until the liability for the
costs and damages incurred as a result of the release of a

hazardous or deleterious substance is satisfied.

NEW SECTION. Section 12. Degree of cleanup regquired
-- permit exemption. (1) A remedial action performed under
this part must attain a degree of cleanup of the hazardous
or deleterious substance and control of a threatened release
or further release of that substance that assures present
and future protection of public health, safety, and welfare
and of the environment.

{2) In approving or carrying out remedial actions
performed under this part, the department:

{(a) shall require cleanup consistent with applicable
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state or federal environmental requiremments, criteria, or
limitations;

{b} shall consider and may require cleanup consistent
with substantive state or federal environmental
requirements, criteria, or limitations that are well-suited
to the site conditions; and

{c) shall select remedial actions that, at a minimum,
protect public health, safety, and welfare and the
environment and that:

{i) use permanent solutions;

{ii) use alternative treatment technologies or resource
recovery technologies te the maximum extent practicable; and

{iii) are cost-effective, taking into account the total
short- and 1long-term costs of the actions, ilncluding the
cost of operaticn and maintenance activities for the entire
pericd during which the activities will be required.

(3) The department may exempt any portion of a
remedial action that is conducted entirely on site from a
state or local permit that would, in the absence of the
remedial action, be required if the remedial action 1is
carried out in accordance with the standards established
under subsection (1) and this part.

NEW SECTION. Section 13. payment of state costs and

penalties. (1) The department shall keep a record of the

state's remedial action costs.
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(2) Based on this record, the department shall require
a person liable under 75-10-715 to pay the amount of the
state's remedial action costs and, if applicable, penalties
under 75-10-715({3).

{3) If the state's remedial action costs and penalties
are not paid by the liable person to the department within
60 days after receipt of notice that the costs and penalties
are due, the department shall bring an action in the name of
the state to recover the amount owed plus reascnaple legal
expenses. The department's certification of the state's
remedial action costs is prima facle evidence that the costs
are reasonable and are consistent with this part.

{4) An action to recover remedial action costs may be
brought under this section at any time after any remedial
action costs have been incurred, and the court may enter a
declaratory judgment on liability for remedial action costs
that is binding on any subsequent action or actions ta
reccver Eurther remedial action costs.

(S} An initial action for recovery of remedial action
costs must be commenced within 6 years after initiation of
physical on-site construction of the remedial action.

{6) Remedial action costs and any penalties recovered
by the state under 75-10-715 must be deposited into the
envircnmental guality protection fund established in

75-10-704.
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NEW SECTION. Section 14. public notice of
administrative order or consent decree. (1) Except as
provided in 75-10-712, before approval of any administrative
order or consent decree issued pursuvant to this part, the
department shall:

fa) publish a notice and brief description of the
propesed order or decree in a daily newspaper of general
circulation in the area affected and make copies of the
proposal available to the publie:

{b) provide at least 30 days (or whatever additicnal
time the department may in its discretion grant upon written
request) for submission of written comments regarding the
preposed order or decree and, upon written request by 10 or
more persons or by a group having 10 or more members (but
net including a liable p=arson), conduct a public meeting at
cor near the facility for the purpose of receiving verbal
comment regarding the proposed order or decree; and

(c) consider written or verbal comments properly
submitted during the comment peried or at the public
meeting.

. {2) Upon making a final decision regarding the
proposed order or decree, the department shall publish
notice, as provided under subsection (1), and make copies of

the approved order or decree available to the public.

NEW SECTION. Section 15. agreements to perform
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remedial action. (1} To expedite effective remedial actions
and minimize 1litigation, the department, in its discretion
and whenever practicable and in the public interest, may
enter into an agreement with any person, including the owner
or operator of the facility from which a release emanates,
to perform a remedial action if the department determines
that the action will be properly done by the person. The
agéeement must contain terms and conditions that the
department in its discretion determines to be appropriate.

[2) Whenever the department enters intc an agreement
under this section For remedial action or for assessment or
payment of natural resource damages, the agreement must he
filed in an appropriate district court as a consent decree
and must be available for public comment for at least 30
days.

{(3) A decision of the department to enter into or not
enter into agreements under this section is not subject to
judicial review.

NEW SECTION. Section 16. Liability apportionment and
contribution, (1) Any person held jointly and severally
liable under 75-1i0-715 has the right at trial to have the
trier of Fact apportion 1liability among the parties as
provided in this section, The burden is on each liable
person to show how his liability should be apportioned. In

apportioning the liability of any person under this section,
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the trier of fact shall consider the following:

{a) the extent to which the person's contribution to
the release of a hazardous or deleterious substance can be
distinguished;

{b} the amount of hazardous or deleterious substance
involved;

{c) the degree of toxicity of the hazardous or
deleterious substance involved;

{d) the degree of involvement of and care exercised by
the person in manufacturing, treating, transporting, and
disposing of the hazardous or deleterious substance;

(e} the degree of cooperation by the person with
federal, state, or local officials to prevent any harm to
the public¢ health, safety, or welfare or the environment;

and

(£} knowledge by the person of the hazardous nature of
the substance.

{2) If a person is held jointly and severally liable
under 75-10-715 and establishes a proportionate share of the
aggregate liability, the person has the right of
contribution from any other liable person, If for any reason
all or part of the centribution from a person liable for
contribution cannot be obtained, each of the other persons
against whom recovery is allowed is liable to contribute a

proportional part of the unpaid porticn of the
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noncontributing person’'s share and may obtain judgment in a
pending or subsequent action for contribution from the
noncontributing person.

NEW SECTION. Section 17. Extension of autherity. any
existing authority to make rules on the subject o©f the
provisions of f[this act] is extended to the provisions of

[this act].

NEW section. Section 18. codification instruction.
[Sections 1, 4, 7, 8, and 10 through 18} are 1ntended to be
codified as an integral part of Title 75, chapter 10, part
7, and the provisions of Title 75, chapter 10, part 7, apply
to [sections 1, 4, 7, 8, and 10 through 16].

NEW SECTION. Section 19. Saving clause. [This act])
does not affect rights and duties that matured, penalties
that were incurred, or proceedings that were begun before
{the effective date aof this act].

NEW SECTION. Section 20. Severability. If a part of
[this act] is 1invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act} is invalid in one or more of its applications, the part
remains in effect in all valid applications that are
severable from the invalid applications.

NEW SECTION. Section 21. Retroactive  applicability.
[section 9] applies retroactively, within the meaning of

1-2-109, t¢ all remedial acticn costs incurred before {the
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effective date of this act].

NEW SECTION. Section 22, Effective date. [This act]
is effective on passage and approval.

-End-
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APPROVED BY COMMITTEE
ON JUDICIARY

SENATE BILL NO. 385
INTRODUCED BY HARP, D. BROWN
BY REQUEST OF THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES

A BILL POR AN ACT ENTITLED: "AN ACT TC GENERALLY REVISE THE
LAWS RELATING TO REMEDIAL ACTION UPON THE RELEASE OF A
HAZARDOUS SUBSTANCE TO INCLUDE CERTAIN PROVISIONS PARALLEL
TO THE FEDERAL COMPREHENSIVE ENVIROMMENTAL RESPONSE,
COMPENSATION, AND LIABILITY ACT (FEDERAL SUPERFUND);
REDEFINING "HAZARDOUS OR DELETERIOUS SUBSTANCE"; ADDING
LIMITED IMMUNITY FOR REMEDIAL ACTION CONTRACTORS; AUGMENTING
INVESTIGATIVE AND ENFORCEMENT AUTHORITY; PROVIDING FOR
PUBLIC NOTICE AND COMMENT ON ADMINISTRATIVE ORDERS AND
CONSENT DECREES; CLARIFYING AND ADDING DEFENSES TO
LIABILITY; GRANTING CONDEMNATION AUTHORITY FOR CONTAMINATED
SITES; AMENDING SECTIONS 75-10-701, 75-10-704, 75-10-711,
75-10-712, AND 75-10-715, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE;--ANB-PROVIDING-REPROACPIVE-APPEICADILIPY-FO

EBRYAIN-REMEBIAL-AEPION-€05%5."
BE IT ENACTED BY THE LEGISLATURE COF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. This part may be

cited as the “Comprehensive Environmental Cleanup and

)

Responsibility Act".
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new SECTION. SECTION 2. PpurpOSE. THE PURPOSES OF

THiS PART ARE TO:

(1) PROTECT THE PUBLIC HEALTH AND WELFARE OF ALL

MONTANA CITIZENS AGAINST THE DANGERS ARISING FROM RELEASES

OF HAZARDQUS OR DELETERIQUS SUBSTANCES;

{2) ENCOURAGE PRIVATE PARTIES TO CLEAN UF SITES WITHIN

THE STATE AT WHICH RELEASES OF HAZARDOUS OR DPELETERIOUS

SUBSTANCES HAVE OCCURRED, RESULTING IN ADVERSE IMPACTS ON

THE HEALTH AND WELFARE OF THE CITIZENS OF THE STATE AND ON

THE STATE'S NATURAL, ENVIRONMENTAL, AND BIOLOGICAL SYSTEMS;

AND

(3) PROVIDE FOR FUNDING TO STUDY, PLAN, AND UNDERTAKE

THE REHABILITATIQON, HREMOVAL, AND CLEANUP OF SITES WITHIN THE

STATE AT WHICH NO VOLUNTARY ACTION HAS BEEN TAKEN.

Section 3. Section 75-10-701, MCA, is amended to read:

"75-10-701. Definitions. As used in this part, unless
the context requires otherwise, the following definitions
apply:

(1) "“"Department"” means the department of health and
environmental sciences provided for in Title 2, chapter 15,
part 21.

{2) "“Environment" means any surface water, ground

water, drinking water supply, land surface or subsurface

strata, or ambient air within the state of Montana or under

the jurisdiction of the state of Montana.

-2 SB 385
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(3) {a) “"Facility" means:

(i) any building, structure, installation, equipment,

pipe or pipeline (including any pipe into a sewer or

publicly owned treatment works), well, pit, pond, lagoon,

impoundment, ditch, landfill, storage container, motor

vehicle, rolling stock, or aircraft; or

(il) any site or area where a hazardous or deleteriocus

substance has been deposited, stored, disposed of, placed,

or otherwise come to be located.

(b) The term does not include any consumer product in

consumer use.

t23(4) "Fund" means the environmental quality
protection fund established in 75-10-704.

+3%(5) “"Hazardous or deleterious substance"” means a

substance that poses because of its quantity, concentration,

or physical, chemical, or infectiocus characteristics may

pose an imminent and substantial threat to public health and
that--is-either-a-petroleum-product-or-ttsted-an-a-hazardous
substance-——in--voitume—-50;--Pederal--Regrstery;-~pages——13474

throngh--335%3z, safety, or welfare or the environment,

including:

{a) al} substances that are defined as hazardous

substances by section 101(14) of the federal Comprehensive

Environmental Response, Compensation, and Liability Act

{CERCLA}, 42 U.S5.C. 9601(14), as amended;

-3- SB 385
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(b) all substances identified by the administrator of

the United States environmental protection agency as

hazardous substances pursuant to section 102 of CERCLA, 42

U.S.C. 9602, as amended;

{(¢) all substances that are defined as a hazardous

waste pursuant to section 1004{5} of the Resource

Conservation and Recovery Act of 1976, 42 U.S5.C. 6903(5), as

amended, including all substances listed or identified in 40

CFR 261; and

(d}) any petroleum product.

(6) "“"Natural resources”" inciudes-but-is-not-iimited-to

MEANS land, fish, wildlife, biota, air, surface water,

ground water, drinking water supplies, and any_ other

resource SUCH RESOURCES within the state OF MONTANA or

owned, managed, held in trust or otherwise controlled by or

pertaining APPERTAINING to  the state of Montana or a

political subdivision of the state.

(7) (a) "Owns or cperates" means owning, leasing,

operating, managing activities at, or exercising control

over the operation of a facility.

{b) The term does not include holding the indicia of

ownership of a facility primarily to protect a security

interest in the facility or other location unless the holder

has participated in the management of the facility. The term

does not apply to the state or a local government that
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acquirea ownership or control through bankruptcy, tax

delinquency, abandonment, lien foreclosure, or other

circumstances in which the government acquires title by

virtue ¢of its function as sovereign, unless the state aor

local government has caused or contributed to the release or

threatened release of a hazardous or deleterious substance

from the facility.

{8) "Person" means an individual, trust, firm, joint

stock company, joint venture, consortium, commercial entity,

partnership, assocciation, corporation, commission, state or

state agency, political subdivision of the state, interstate

body, or the federal govermnment, including a federal agency.

(8) "Petroleum product" includes gasoline, crude oil,

fuel 0il, diesel oil or Ffuel, lubricating oil, oil sludge or

refuse, and any other petroleum-related product or waste or

Eraction thereof that is liquid at standard conditions of

temperature and pressure (60 degrees F and 14.7 pounds per

square inch absclute]).

t43(10) "Release” means any spilling, leaking, pumping,

pouring, emitting, emptying, discharging, injecting,
escaping, leaching, dumping, or disposing of a hazardous or
deleterious substance either directly into the environment
or in a manner in which the substance can reascnably be
expected to enter the environment if not contained, removed,

or abated, but excludes releases confined to the indoor
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workplace environment, the use of pesticides as defined in
80-8-102(30) when they are applied in accordance with
approved federal and state labels, and the use of commercial
fertilizers as defined in 80-10-101(2) when applied as part
of accepted agricultural practice.

t54{11) "Remedial action" includes all notification,
investigation, administration,

monitoring, cleanup,

restaration, MITIGATION, abatement, removal, replacement,

enforcement, legal action, health studies,. Eeasibility

studies, and other actions necessary or appropriate to

respond tc a release or threatened release.

{12) "Remedial acticn contract” means a written

contract or agreement entered into by a remedial action

contractor with the state, or with a potentially responsible

party acting pursuant to an order or reguest issued by the

department, THE UNITED $TATES, OR ANY FEDERAL AGERCY, to

provide a remedial action with respect to a release or

threatened release of a hazardous or deleterious substance.

(13) "Remedial action contractor” means:

{fa) any person who enters into and is carrying out a

remedial acticn contract; or

{b) any person who 1is retained or hired by a person

described in subsection {13){(a) to provide services relating

to a remedial action.

{14) "Remedial action costs" means reasonable costs
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that are attributable to or associated with a remedial

action at a facility, including but not limited to the costs

of administraticon, investigation, legal or enforcement

activities, contracts, feasibility studies, or health

studies."

Section 4. section 75-10-704, MCA, is amended to read:

"75-10-704. Environmental quality protection Fund. (1)
There is created in the state special revenue fund an
environmental quality protecticon fund to be administered as
a revolving fund by the department. The department is
authorized to expend amounts from the fund necessary to
carry out the purposes of this part.

(2) The fund may only be used to carry out the
provisions of this part and for remedial actions taken by
the department pursuant to this part in response to a
release of hazardous or deleterious substances. Pund-uses
muat--tnciude-~the--cunduct—-of—-the--mnazardous—-waste--site
remedini--action--pregram;-——which--is--a-progrem-of-remedial
action-at-sitess

tay--where-a-reienase-has-eeccurreds-and

thi-~where-the--H:S:--environmental--pratection--ageney

has7--under--the--pravisiens--of--the--federal-Eemprehensive
Envirenmentai-Responae;-Compensation; -and-biabitity--Act--of
$986-- tEERERhAt 7 -as-amendedy-conducted-a-hazard-ranking-study

and-judged-the--site--not--eligible—-far--ipnetusion--on--the
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nationat--priority--tist—-or--where--the--t;St-environmentat
proteetion—agency~has-no—aﬁthority*or—ne-pian—tornasess——the
site—under-EEREhA~

(3) ?he*department*s-pfogtam—ior—remedia}-actien—undet

subsection---{2}-—-must——inctude Fo--maintain--an--adequate

revolving-fundy-the THE department shall:

{a) establish and implement a system for prioritizing

sites for remedial action based on potential effects on
human health and the environment; and

{b] +tnvestigation investigate, negetiation neqgotiate,
and take legal action, as appropriate, to identify
responsible parties, to obtain the participation and
financial contribution of responsible parties for the
remedial action, to achieve remedial action, and to recover
costs and damages incurred by the state.

(4) There must be deposited in the Eund:

(a) all penalties, NATURAL RESOURCE damages, and

department--expenditures remedial action costs recovered

pursuant to 75-10~715%;

(p) all administrative penalties assessed pursuant to

[section 8 3] and all ecivil penalties assessed pursuant to
75-10-711(5);
¢b¥(c) CLfunds appropriated to the fund by the

legislature; and

tec¥(d) Funds received from the interest income of the
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resource indemnity trust fund pursuant to 15-38-202.

(5) Whenever the amount of meney in the fund is
insufficient to carry out remedial action, the department
may apply to the governor for a grant from the environmental

contingency account established pursuant to 75-1-1101."

NEW SECTION. Section 5. 1nformation gathering and
access. (1) The department may undertake any investigative
or other information-gathering action that it considers
necessary or appropriate for determining the need for
remedial action, choosing or taking a remedial action, or
otherwise enforcing the provisions of this part.

(2) Any AUTHORIZED officer, employee, or
representative of the department may require a person who
has or may have Iinformation relevant to a release or
threatened release of a hazardous or deleterious substance
to furnish, upon request, any information or documents
relating to but not limited to the following matters:

{a) the identification, nature, and quantity of a
hazardous or deleterious substance that has been or is being
generated, treated, stored, or disposed of at or transported
from a facility;

{b) the nature or extent of a release or threatened
release of a hazardous or deleteriocus substance at or from a

facility;

(¢) information relating to the ability of a person to
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pay for or to perform a cleanup; and

{dy any other information relevant to the department's
determination of the appropriate remedial acticn to be taken
or to the enforcement of this part.

(3) For purposes of assisting the department 1in
acquiring information relevant ©0 the need for, the
determination of, or the taking of remedial action or
otherwise enfarcing the provisions of this part, any duty
authorized officer, employee, or representative of the
department is authcrized to:

(a) enter or have access at reascnable times to any
facility or other place or property where:

(i} & hazardous or deleterious substance may be or has
been generated, stored, treated, disposed of, or transported
from;

(ii) there has been or may be a release of a hazardous
or deleterious substance;

{iii) records or other relevant information regarding a
release or threatened release 1is located;

(iv) entry is necessary to determine the need for any
appropriate remedial action; or

{v} entry is necessary to effectuate a remedial action
under this part; and

(b) inspect and obtain samples from the facility or

other place or property referred to in subsection (3)(a) or
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from any location where a suspected hazardous or deleterious
substance may be located. Any AUTHORIZED officer, employee,
or representative of the department is authorized to inspect
and cobtain samples of containers or labeling for suspected
hazardous or deleterious substances. TIf +the AUTHORIZED
officer, employee, or representative obtains samples, before
ieaving the premises he shall give to the owner, operator,
tenant, or other person in charge of the place from which
the samples were obtained a receipt describing the sample
obtained and, if requested, a portion of each sample.

{4) The department may issue subpoenas for the
attendance and testimony of witnesses and the production of
relevant papers, books, or documents in connecticn with the
information-gathering authority conferred pursuant to this
section, The method for service of subpoenas and payment of
witness fees and mileage is the same as that required in
civil actions 1in the district courts of the state. In case
of a refusal to obey a subpoena issued and served upon a
person pursuant to this subsection, the district court for a
district in which the person is found, resides, or transacts
business, upon application of the department and after
notice to the person, has jurisdiction to issue an order
requiring the person to appear and either give testimony or
produce documents, or both, before a hearing officer. A

failure te obey the order of the court may be punished by
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the court as a contempt.

(5) If consent is not granted regarding a request made
by an RUTHORIZED officer, employee, or representative under
this section, the director of the department may issue an
order directing compliance with the request.

(6) The department may commence a civil action to
compel compliance with an order issued pursuant to this
section.

t{7) In any action commenced pursuant to subsection (6)

WHEN THE COURT DETERMINES THAT THERE MAY BE AN IMMINENT AND

SUBSTANTIAL THREAT TO PUBLIC HEALTH, SAFETY, OR WELFARE OR

THE ENVIRONMENT, the court shall enjoin any activity that
constitutes a failure to comply with the order and shall
direct compliance with the order unless, undert the
circumstances of the case, the order is arbitrary and
capricious or otherwise not in accordance with law.

(8] Persons subject to the requirements of this
section may make a written claim of confidentiality for
information unigue to the owner or operator of a Ffacility
that would, if disclosed, reveal methods ©r processes
entitled to protection as trade secrets. The claim of
confidentiality must be clearly designated on the materials
at the time they are obtained by the department. If the
department accepts the characterization, it shall maintain

that information as confidential. Information describing
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physical or chemical characteristics of hazardous or
deleterious substances that have been or may be released
into the environment are not considered confidential. The
department has access to and may use any trade secret
information in carrying out the activities of this part as
may be necessary to protect the public health, safety, or
welfare or the environment while maintaining the information
as confidential.

Section 6. Section 75-10-711, MCA, is amended to read:

"75-10-711, Remedial action -- orders -- penalties —-

judicial proceedings. (1) The department may take remedial

action neecassary--and--appropriate--to--praotect--the-pubtie
heatthy-publtie——wetfare;—or--the--envivronment whenever £t
determines-that:

(a) there has been a release or there is a substantial

threat of a release into the environment that may present an

imminent and substantial endangerment to the public health,

welfare, or safety or the envircnment; and

(b) the appropriate remedial action will not be done
properly and expeditiously by the-owner-or-operator-of-the
vesae};-vehicte;-er-facitity-£rom-which-the-retease-emanates
sr-by-any-ether—respensibie-party by any person liable under
75-10-715(1).

{2) Whenever the department i3--authorized--to--act

puranant—-to-—subsec¢tion-{iy-or has reason to believe that a

-13- SB 385

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0385/02

release has occurred or is about to occur, the department

may undertake remedial action in the form of any

investigation, monitoring, survey, testing, or other

information-gathering as authorized by [section 4 5] that is

necessary and appropriate to identify the existence, nature,
origin, and extent of the release or the threat of release
and the extent and imminence of the danger to the public
health, pubtte safety, or welfarers or the envircnment. The

department-is-authorized-~to-draw-upon-the-fund-to--take--the

ramedial-actions

(3) Any person reaponsibie--for--the--rekemse liable

under 75-10-715{(1) must take immediate action to contain,

remove, and abate the release. Except as provided in
75-10-712, the department is authorized to draw upon the
fund im--srder to take action under =subsaerions subsection
(1} amd-+24+ if it has made diligent good faith efforts to
determine the identity of the party person or parties
responatbie persons liable for the release or threatened
release and:

(a) is unable to determine the 1identity of the
responaibie-party liable person or parties persons in a
manner consistent with the need to take timely remedial
actlion; or

{(b) the party person or partiea persons determined by

the department to be reasponsibis--for--the--release—-or
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threatened--release liable under 75~10~715{1) have been

informed in writing of the department’'s determination and
have been requested by the department to take appropriate
remedial action but are unable or unwilling teo take such
action in a timely manners; angd

t4}--Fhe (c) the written notice to a-responsible-party

muist-inferm-the-responstbie-party each person informs him

that if that-party he is subsequently found liable pursuant
to 75-10-715(1), he may be reguired to reimburse the fund
for the costs--sf-the state's remedial action taken-by-—the
department costs and may be subject to punitive——damages

penalties pursuant to 75-10-715(3}.

{4) Whenever the department 1is authecrized ¢to act

pursuant to subsection (1) or has reason to believe that a

release THAT MAY POSE AN IMMINENT AND SUBRSTANTIAL THREAT TO

PUBLIC HEALTH, SAFETY, OR WELFARE OR THE ENVIRQNMENT has

occurred or is about to occur, it may issue to any person

liable under 75-10-715(1) cease and desist, remedial, Qr

other orders as may be necessary or appropriate to protect

public health, safety, or welfare or the environment.

{5) A person who violates or fails or refuses to

comply with an order issued under [section 4% 5] or this

section may, in an action brought to enforce the order, be

assessed a civil penalty of not more than 310,000 for each

day in which a violation occurs or a failure or refusal to
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comply continues. IN DETERMINING THE AMOUNT OF ANY PENALTY

ASSESSED, THE COURT MAY " TAKE INTO ACCOUNT THE NATURE,

CIRCUMSTANCES, EXTENT, AND GRAVITY OF THE NONCOMPLIANCE AND,

WITH RESPECT TO THE PERSON LIABLE UNDER 75-10-715{(1), HIS

ABILTTY TO PAY; ANY PRIOR HISTORY OF SUCH VIOLATIONS; THE

DEGREE OF CULPABILITY; THE ECONOMIC BENEFIT GR SAVINGS, IF

ANY, RESULTING FROM THE NONCOMPLIANCE; AND ANY OTHER MATTERS

AS JUSTICE MAY REQUIRE. Civil penalties collected under this

subsection must be deposited into the environmental guality

protection fund established in 75-14-704.

{6) A court has jurisdiction to review an order issued

under Isection 4 5] or this section only in the following

actions:

{(a) an action under 75-10-715 to recover remedial

action costs or penalties or for contribution;

{b) an action to enforce an order issued under

[section 4 5] or this section; er

{c) an action to recover a civil penalty for violation

of or failure to comply with an order issued under {section

4 5] or this sectigns; OR

(D) AN ACTION BY A PERSCN TO WHOM AN ORDER HAS BEEN

ISSUED TO DETERMINE THE VALIDITY OFf THE ORDER, ONLY IF THE

PERSON HAS REEN IN COMPLIANCE AND CONTINUES IN COMPLIANCE

WITH THE ORDER PENDING DECISION OF THE COURT.

{7) In considering objections raigsed in a judicial
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action regarding orders issued under this part, the court

shall uphold and enforce an order issued by the department

unless the obijecting party can denmonstrate, on the

administrative record, that the department's decision to

issue the order was arbitrary and capricious or otherwise

not in accordance with law.

{8) Instead of issuing a notification or an order

under this secticn, the department may bring an action for

legal or eguitable relief in the district court of the

county where the release or threatened release occurred or

in the first judicial district as may be necessary to abate

any imminent and substantial endangerment to the public

heaith, safety, or welfare or the environment resulting from

the release or threatened release."”

Section 7. Ssection 75-10-712, MCA, is amended to read:

“75-10-712. Emergency action. If the department
determines that immediate response to an imminent threat to
public health, pubtie safety, or welfarey cr the environment
is necessary to aveid substantial injury or damage to
persons, property, or resources, remedial action may be
taken pursuant to 75-10-711(1) and--{2} without the prior
written notice required by 75-10-711(3)tb}. In-such-a-ease;
the The department must shall give subsequent written notice

to the respensibie-party person liable under 75-10-715(1)

within 5 days after the action is taken, describing the
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circumstances which required the action to be taken without
prior notice,"

NEW SECTION. Section B. Liability of remedial action
contractor. {1} A person who is a remedial action contractor
with respect to a release or threatened release of a
hazardous or deleterious substance is not liable under this
part to any person for injuries, costs, damages, expenses,
or other liability that results from the release or
threatened release, including but not limited to claims for
indemnification or contribution and claims by third parties
for death, personal injury, 1illness, loss or damage to
property, or economic loss.

(2) Immunity from liability, pursuant to subsection
(1), does not apply in the case of a release that is caused
by <conduct of the remedial action contractor that is
negligent or grosgsly negligent or that constitutes
intentional misconduct.

{3} This secticn does not affect the liability of a
person under a warranty under federal, state, or common law
or the 1liability toc an employee of an employer who is a
remedial action contractor under any provision of law,
including any provision of a law relating to workers'
compensation.

(4) A state agency, state employee, or an employee of

a political subdivision who provides services relating to
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remedial action while acting within the scope of its or his
authority as a governmental agency or employee has the same
exemption from liability as is provided to the remedial
action contractor under this section,

{5) The defense provided by 75-10-715{(5)(c} is not
available to a perscon liable under 75-10-715(1) with respect
to remedial actiown costs or damages caused by an act or
omigsion of a remedial action contractor.

{6} Except as provided in subsections (4) and (5),
this section deoes not affect the liability under this part
of a person other than a remedial action contractor.

{7) This section deoes not affect the plaintiff's
burden of establishing liability under this part.

(8) This section does not minimize the liability,
lessen the standard of liability, or otherwise shield from
liability a potentially responsible party ander 75-10-715 or
section 107 of CERCLA for costs or damages incurred as a
result of a release or threatened release of a hazardous or

deleterious substance.

NEW SECTION. Section 9. Administrative penalties. (1)
In lieu of proceeding under 75-10-711(5)}, the department may
assess penalties of not more than $1,000 per day per
viclation against a person liable under 75-10-715(1) for a
release or threat of release who has failed or refused to

comply with an order issued by the department pursuant to
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75-10-711(4) or against a person who has failed or refused
to comply with an order issued by the department pursuant to
isection % 5(5)1.

{2) In determining the amount of any penalty assessed
pursuant to this section, the department shail take 1into
account the nature, circumstances, extent, and gravity of
the noncompliance and, with respect to the person liable
under 75-10-715(1), his ability to pay; any prior history of
such vwviolations; the degree of culpability:; the economic
benefit or savings, if any, resulting Erom the
noncompliance; and any other matters as justice may require.

(3) An administrative penalty may not be collected
pursuant to this section unless the person charged with the
noncompliance is given notice and opportunity for a hearing
with respect to the noncompliance. The notice and
opportunity for a hearing must conform to the requirements
of Titlie 2, chapter 4, part 6.

{4) A person against whom a penalty is assessed under
this section may obtain judicial review of the penalty as
provided for in Title 2, chapter 4, part 7.

(S) Administrative penalties payahle under this

section must be deposited in the environmental gquality

protection fund established in 75-10-704.
Section 10. section 75-10-715, MCA, is amended to

read:
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"75-10-715. Reimbursement Liability -—- reimbursement

and penalties -- proceedings -- defenses. (1) Subjeet

Notwithstanding any other provision of law and subject only

to the defenses set forth in subsection +4% (5), a--party

responsibie--for—-a--retease--is--tiabte--for the following

persons are jointly and severally liable for a release or

threatened release of a hazardous or deleterious substance

from a facility:

(a) a person who owns or operates a facility where a

hazardous or deleteriocus substance was disposed of;

{b) a person who at the time of disposal of a

hazardous or deleteriocus substance owned or operated a

facility where the hazardous or deleterious substance was

disposed of;

(c) a person who generated, possessed, or Wwas
otherwise responsible for a hazardous or deleterious
substance and who, by contract, agreement, or otherwise,

arranged for disposal or treatment of the substance or

arranged with a transporter for transport of the substance

for disposal or treatment; and

{d) a person who accepts or has accepted a hazardous

or deleterious substance for transport to a disposal or

treatment facility.

{(2) A person identified in subsection (1) is liable

for the following costs:
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{a) all costa-of remedial action etaken costs incurced

by the department-pursuant-to-this-paret state; and
(b} damages for injury to, destruction of, or loss of
natural resources caused by the release or threatened

release, including the reascnable technical and legal costs

of assessing and enforcing a claim for the injury,

destruction, or loss resulting from the release, unless the

impaired natural resources were specifically identified as

an irreversible and irretrievable commitment of natural

resources in an approved fLinal state or federal

environmental impact statement or other comparable approved

final environmental analysis for a project or facility that

was the subject of a governmental permit, approval, or

license and the project or facility was being operated

within the terms of its permit, approval, or license.

+2¥{3) If the responsibie--party person liable under

751;9—715(1) fails, without sufficient cause, to comply with

a department order issued pursuant to 75-106-711{(4) or to

properly provide remedial action upcn notification by the
department pursuant to 75-10-711(3)tb}, the responsibie
party persan may be liable for punttive-damages penalties in
an amount not to exceed two times the amount of any costs
incurred by the department state pursuant to this section.

t3¥(4) The department may initiate civil proceedings

in district court to recover remedial action costs, natural
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resource damages, or penalties under subsections (1) and

t+2% through {3). Proceedings to recover costs and penalties

must be conducted in accordance with [secticon 13]. Venue for

any action to recover costs, damages, or penalties lies in
the county where the release occurred or where the

responsibhie--party perscn liable under 75-10-715(1) resides

or has its principal place of business or in the district
court of the first judicial district.
t47(5) No parety person is liable under asubsection

subsections {1) sr-{2% through (3) if that party persan can
establish by a preponderance of the evidence thar:

fa) the department failed ta follow the notice
pravisions of 75-10-711 when required; or

(b) the release did not emanate from any vessel,

vehicle, or facility to which the person coantributed any

hazardous or deleterious substance or over which the parey

person had any ownership, authority, or control and was not
caused by any action or omission of the party person; or

{c) the release or threatened release occurred solely

as a result of:

(i) an_ act or omission of a third party other than

either an employee or agent of the person; or

{ii) an act or omission of a third party other than one

whose act or omission occurs in connection with a

contractual relationship, existing directly or indireectly,
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with the person, if the person establishes by a

preponderance of the evidence that he:

(A) exercised due care with respect to the hazardous

or deleterious substance concerned, taking into

consideration the characteristics of the hazardous or

deleterious substance in light of all relevant facts and

circumstances; and

{B) took precautions against foreseeable acts ar

omissions of a third party and the consequences that could

fareseeably result from those acts or omissions;

(d) the release or threat of release occurred solely

as the result of an act of God or an act of war;

{e) the release or threatened release was from a

facility for which a permit had been issued or an approval

granted by the department, the hazardous or deleterious

substance was specifically identified in the permit or

approval, and the release was within the limits allowed in

the permit or approwval;

+e¥{f) 1in the case of assessment of punitive-damages

penalties under subsection (3), that factors beyond the

control of the responsible-party person prevented the party
person from taking timely remedial actions; or

{(g) the person accepted only household refuse

{(garbage, trash, or septic tank sanitary wastes generated by

single or multiple residences, hotels, motels, restaurants,

4o SB 385



13
14
15

i6

i8
19
20
21
22
23
24

25

SB 0385/02

or similar Facilities) for transport to a solid waste

disposal facility, unless that person knew or reasonably

should have known that the hazardous or deleterious

substance was present in the refuse.

(6) t(a) For the purpose of subsection (5){c)iii), the

term “"contractual relationship” includes but is not limited

to land contracts, deeds, or other instruments transferring

title or possession, unless the real property on  which the

facility is located was acquired by the person after the

disposal c¢r placement of the hazardous or deleterious

substance on, in, or at the faclility and one or mora of the

following ecircumstances is also established by the person by

a preponderance of the evidence:

{i} Av the time the person acquired the facility, the

person  did_ neot know and had_ no reason to know that a

hazardous or deleterious substance that is the subiect cf

the release or threatened release was dispcsed of on, in, or

at the facility.

{ii) The person is a governmental entity that acguired

the facility by escheat, lien foreclosure, or through any

other involuntary transfer or acquisition or through the

exercise of eminent domain authority by  purchase or

condemnation.

{(iii} The person acgquired the facility by inheritance

or bequest.
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{b) In addition to establishing one or more of the

circumstances in subsection (6}(a)(i) through (6})({a){iii),

the person shall establish that he has satisfied the

requirements of subsections (5)(c)({i) or (5)(c)(iiy.

{(c) To establish that the pe-son had no reason to

know, as provided in subsection (6){a){i), the person must

have undertaken, at the time of acquisition, all apprepriate

inquiry inte the previous ownership and uses of the property

consistent with gocd commercial or customary practice in an

effort to minimize liability. For purpcses of assessing this

inguiry, the following must be taken into account:

ti} any specialized knowledge or experience on the

part of the person;

{(ii) the relationship ©f the purchase price to the

value ¢f the property 1f usncontaminated;

(iii) commonly known or  rteasonably  ascertainable

information about the propertiy;

{iv) the obviousness of the presence or the likely

presence of contamination cn the prcoperty; and

{v) the ability to detect the contamination by

appropriate inspection.

(d) (i) Nothing in subsecticng {5)(b) and (5)(c) or in

this subsection (6) may diminish the liability of a previous

owner or operator ©of the facility who would otherwise be

liable under this part.
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{1i) Notwithstanding this subsection (6}, if the

previous owner or operaktor obtained actual knowledge of the

release or threatened release of a hazardous or deleterious

substance at the facility when the perscn owned the real

property and then subsequently transferred ownership of the

property to ancther person without disclosing the knowledge,

the previous owner is liable under subsgections {1} through

(3) and no defense under subseckion (5)(b) or {5){(c} is

available to that person.

(e} Nothing #s IN this subsection (6) affects the

liability under this part of a person who, by any act or

omission, caused or contributed to the release or threatened

release  of a hazardous or deletericus substance that is the

subject of the action relating to the facility.”

NEW SECTION. Section 11. Settlement —- bar to
contribution liability. (1) A person who has resolved his
liability to the state arising under 75-106-715 or section
107(a){l) through (a)(4) of CERCLA 42 U,S8.C, 9607({a)(1}
through {a)(4), in an administrative or judicially approved
settlement is not 1liable for claims for contribution
regarding matters addressed in the settlement. The
settlement does not discharge any of the other potentially
liable persons unless its terms provide a discharge. The
terms of the settlement may reduce the potential liability

of the other potentially liable persons by the amount of the
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settlement.

(2) If the state has obtained less than complete
relief from a person who has resolved his tiability to the
state in an administrative or judicially approved
settlement, the state may bring an action against any other
person who has not resolved his liability.

{3) A person who has resolved, in whole or in part,
his 1liability to the state for the release or for remedial
action costs in an administrative or judicially approved
settlement may seek contribution from a person who is not
party to a settlement referred to in subsection [1}.

NEW SECTION. Section 12. condemnation -- creation of
state lien. {1} Whenever the department determines that
property upon which a release or threatened release of a
hazardous or deletericus substance has coccurred may present
an imminent and substantial endangerment to the public
health, safety., or welfare or the environment, the
department may condemn the property for public use to
mitigate the threat. The taking of the property must be
conducted in accordance with the procedure set forth in
Title 70, chapter 30, parts 1 through 3.

{2) All costs, penalties, and natural resource damages
for which a person has been judicially determined to be
liable to the state pursuant toc 75-10-715 constitute a lien

in Ffavor of the state upon all property and rights to the
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property that belong to the person.

{3) The lien imposed by this section arises at the
time notice incorporating a description of the property
subject to the remedial action and an identification of the
amount of costs, penalties, and natural resource damages is
duly filed with the clerk and recorder of the county in
which the real property is located. A copy of the notice
must be served by certified mail upcon the liable person.

(4) The costs, penalties, and natural resource damages
constituting the lien may be recovered in an acticn in the
district court for the district in which the property is
located or in which the remedial action is occurring or has
cccurred. This section does not affect the right of the
state to bring an action against a person to recover all
costs, penalties, and natural resource damages for which
that person is liable under this part or any other provision
of state or federal law.

(5) The lien must continue until the liability for the
costs and damages incurred as a result of the release of a
hazardous or deleterious substance is satisfied.

MEW SECTION. Section 13. Degree of cleanup reguired
-- permit exemption. {1) A remedial action performed under
this part must attain a degree of cleanup of the hazardous
or deleterious substance and control of a threatened release

or further release of that substance that assures present
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and future protection of public health, safety, and welfare
and of the environment.

{2) In approving ot carrying out remedial actions
performed under this part, the department:

{a) shall require cleanup consistent with applicable
state or federal enviromnmental requiremments, criteria, or
limitations;

(b) =shall consider and may require c¢leanup consistent
with substantive state or federal envirconmental
requirements, criteria, or limitations that are well-suited
to the site conditions; and

{c) shall select remedial actions that, at a minimum,
protect public health, safety, and welfare and the
environment and that:

{i) wuse permanent solutions;

{1i} use alternative treatment technologies or resource
recovery technologies to the maximum extent practicable; and

(iil) are cost-effective, taking into account the total
short- and long-term costs of the actions, including the
cost of operation and maintenance activities for the entire
period during which the activities will be required.

(3) The department may exempt any portion of a
remedial action that 1is conducted entirely on site from a
state or local permit that would, in the absence of the

remedial action, be required if the remedial action is
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carried out in accordance with the standards established

under subsection (1) and this part.

NEW SECTION. Section 14. Payment of state costs and
penalties. {1) The department shall keep a record of the
state's remedial action costs.

(2) Based on this record, the department shall require
a person liable under 75-10-715 to pay the amount of the
state’s remedial action costs and, if applicable, penalties
under 75-10-715(3).

(3} If the state's remedial action costs and penalties
are not paid by the liable perscn to the department within
60 days after receipt of notice that the costs and penalties
are due, the department shall bring an action in the name of
the state to recover the amount owed plus reasonable legal
expenses. The department's certification of the state‘s
remedial action costs is prima facie evidence that the costs
are reasonable and are consistent with this part.

(4) An action to recover remedial action costs may be
brought wunder this section at any time after any remedial
action costs have been incurred, and the court may enter a
declaratory judgment on liability for remedial action costs
that is binding on any subsequent action or actions to
recover further remedial action costs.

(5) An initial action for recovery of remedial action

costs must be commenced within 6 years after initiation of
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physical on-site construction cf the remedial action.

(6) Remedial action costs and any penalties recovered
by the state under 75-10-715 must be deposited into the
environmental guality protection fund established in
75-10-704.

NEW SECTION. Section 15. public notice of
administrative order or consent decree. (1) Except as

provided in 75-10-712, before FINAL approval BY THE DIRECTOR

OF THE DEPARTMENT of any administrative order ON_CONSENT

ISSUED PURSUANT TO 75-10-711 or BEFORE JUDICIAL APPROVAL OF

A consent decree issued pursuant to this part, the
department shall:

(a) publish a notice and brief description of the
proposed order or decree in a daily newspaper of general
circulation in the area affected and make copies of the
proposal avallable to the public:

{b} provide at least 30 days (or whatever additional
time the department may in its discretion grant upon written
reguest} for submission of written comments regarding the
proposed order or decree and, upon written reguest by 10 or
more persons or by a group having 10 or more members (but
not including a liable person), conduct & public meeting at
or near the facility for the purpose of receiving verbal
comment regarding the proposed order or decree; and

(c) consider written or wverbal comments properly
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submitted during the comment period or at the public
meeting.

{2) Upon making a final decision regarding the
proposed order ot decree, the department shall publish
notice, as provided under subsection (1), and make copies of

the approved order or decree available to the public.

NEW SECTION. Section 16, Agreements to perform
remedial action. (1) To expedite effective remedial actions
and minimize litigation, the department, in its discretion
and whenever practicable and in the public interest, may
NEGOTIATE AND enter into an agreement with any person,
including the owner or operator of the facility from which a
release emanates, to perform a remedial action if the
department determines that the action will be properly done
by the petsoﬁ. The agreement must contain terms and
conditions that the department in its discretion determines
to be appropriate.

{2) whenever the department enters into an agreement
under this section for remedial action or for assessment or
payment of natural resource damages, the agreement must be
fiied in an appropriate district court as a consent decree
and must be available for public comment for at least 30
days.

{3) A decision of the department to enter into or not

enter into agreements under this section is not subject to
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judicial review.

NEW SECTION. Section 17. Liability apportionment and
contribution. (1) Any person held jointly and severally
liable under 75-10-715 has the right at trial to have the
trier of fact apportion liability among the parties as
provided in this section. The burden 1is on each liable
person to show how his liability should be apportioned. In
apportioning the liability of any person under this section,
the trier of fact shall censider the following:

{a} the extent to which the person's contribution to
the release of a hazardous or deleterious substance can be
distinguished;

{b) the amount of hazardous or deleterious substance
involved:;

{c) the degree of toxicity of the hazardous or
deletericus substance involved;

{d) the degree of involvement of and care exercised by
the person in manufacturing, treating, transporting, and OR
dispeosing of the hazardous or deleterious substance:

{e} the degree of cooperation by the person with
federal, state, or local officials to prevent any harm to
the public health, safety, or welfare or the environment;

and

{f) knowledge by the person of the hazardous nature of

the substance.
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{2) If a person is held jointly and sgeverally liable
under 75-10-715 and establishes a proportionate share of the
aggregate liability, the person has the right of
contribution from any other liable person. If for any reason
all or part of the contribution from a person liable for
contribution cannot be obtained, each of the other persons
against whom recovery is allowed is liable to contribute a
praportiocnal part of the unpaid portion of the
noncontributing person's share and may obtain judgment in a
pending or subsequent action for contribution from the
noncontributing person.

NEW SECTION. Section 18. Extension of authority. Any
existing autharity to make rules on the subject of the
provisions of [this act] is extended to the provisions of

[this act].

NEW SECTION. Section 19. codification instruction.

[Sections 1, 47-#7-B7-and-18-threugh-1i6 2, 5, 8, 9, AND 11

THROUGH 17] are intended to be codified as an integral part
of Title 75, chapter 10, part 7, and the provisions of Title
75, chapter 10, part 7, apply to [sections 1, 47-?7--87--and

+g-through-16 2, 5, 8, 9, AND 11 THROUGH 17]}.

NEW SECTION. Section 20. saving clause. [This act]
does not affect rights and duties that matured, penalties
that were incurred, or proceedings that were begun before

[the effective date of this act].
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NEW SECTION. Section 21. Severability. If a part of
{this act] 1is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of f[this
act] is invalid in one or more of its applications, the part
remains in effect ia all wvalid applications that are
severable from the invalid applications.

NEW-SEEPION:--Section-21:--Retroactive-—-applicabilityr
{Section——Si——appiies——:etrcactiveiyy*—vibhin—the—meaning—of
i—2-&097~tc—a£i—femediai—uction—costs—&ncurred--before——fthe
effective-date-of-this-actir

NEW SECTION. Section 22. Effective date. [This act]
is effective on passage and approval.

-End-
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SENATE BILL NO. 385
INTRODUCED BY HARP, D. BROWN
BY REQUEST OF THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO REMEDIAL ACTION UPON THE RELEASE OF A
HAZARDOUS SUBSTANCE TO INCLUDE CERTAIN PROVISIONS PARALLEL
TG THE FEDERAL COMPREHENSIVE ENVIRONMENTAL RESPONSE,
COMPENSATION, AND LIABILITY ACT (FEDERAL SUPERFUND}:
REDEFINING "HAZARDOUS OR DELETERIOUS SUBSTANCE"; ADDING
LIMITED IMMUNITY FOR REMEDIAL ACTION CONTRACTORS; AUGMENTING
INVESTIGATIVE AND ENFORCEMENT AUTHORITY; PROVIDING FOR
PUBLIC NOTICE AND COMMENT ON ADMINISTRATIVE ORDERS AND
CONSENT DECREES; CLARIFYING AND ADDING DEFENSES TO
LIABILITY; GRANTING CONDEMNATION AUTHORITY FOR CONTAMINATED
SITES; AMENDING SECTIONS 75-10-701, 75-10-704, 75-10-711,
75-10-712, AND 75-10-715, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE+--AND-PROVIBING-RETROACTIVE-APPLICABILITY-¥0
EERTAIN-REMEEIABL-ACPION-ESSPS. "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. This part may be

cited as the "Comprehensive Environmental Cleanup and

@Ma Legisiative Council

Responsibility Act".
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NEW SECTION. SECTION 2. PURPOSE. THE PURPOSES OF

THIS PART ARE TO:

(1) PROTECT THE PUBLIC HEALTH AND WELFARE OF ALL

MONTANA CITIZENS AGAINST THE DANGERS ARISING FROM RELEASES

OF HAZARDOUS OR DELETERIQUS SUBSTANCES;

[{2) ENCOURAGE PRIVATE PARTIES TO CLEAN UP SITES WITHIN

THE STATE AT WHICH RELEASES OF HAZARDOUS ©OR DELETERIQOUS

SUBSTANCES HAVE OCCURRED, RESULTING IN ADVERSE IMPACTS ON

THE HEALTH AND WELFARE OF THE CITIZENS OF THE STATE AND ON

THE STATE'S NATURAL, ENVIRONMENTAL, AND BIQLOGICAL SYSTEMS;

AND

{3) PROVIDE FOR FUNDING TO STUDY, PLAN, AND UNDERTAKE

THE REHABILTTATION, REMOVAL, AND CLEANUP QF SITES WITHIN THE

STATE AT WHICH NO VOLUNTARY ACTION HAS BEEN TAKEN.

Section 3. Section 75-10-701, MCA, is amended tc read:

"75-10-701. Definitions. As used in this part, unless
the context requires otherwise, the following definitions
apply:

{l) "Department" means the department of health and
environmental sciences provided for in Title 2, chapter 15,
part 21.

{2) "Environment" means any surface water, gqround

water, drinking water supply, land surface or subsurface

strata, or ambient air within the state of Montana cr under

the jurisdiction of the state of Montana.

—-2- SB 385
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(3) (a) "Facility” means:

(i) any building, structure, installation, equipment,

pipe or pipeline (including any pipe into a sewer or

publicly owned treatment works), well, pit, pond, 1lagoon,

impoundment, ditch, landfill, storage container, motor

vehicle, rolling stock, or aircraft; or

{ii) any site or area where a hazardous or deleterious

substance has been deposited, stored, disposed of, placed,

or otherwise come to be located.

{b) The term does not include any consumer product in

consumer use.

+2+(4) “Fund" means the environmental quality
protection fund established in 75-10-704.
t3%(5) "Hazardous or deletericous substance" means a

substance that poses because of its quantity, concentration,

or physical, chemical, or infecticus characteristics may

pose an imminent and substantial threat to public health and
ehat-ts—etther—-a-perroteum-preduct-or-tisted-as-a--hazardsus
substance-—in--veiume--587--Pederat--Regtater;--pages--13474

ehrough-$3533<, safety, or welfare or the environment,

inciuding:

(a) all substances that are defined as hazardous

substances by secticon 101{14) of the federal Comprehensive

Environmental Response, Compensation, and Liability Act

(CERCLA), 42 U.S.C, 9601(14}, as amended;
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(b) all substances identified by the administrator of

the United States environmental protection agency as

hazardous substances pursuant to section 102 of CERCLA, 42

U.S.C. 9602, as amended; AND

{c) all substances that are defined as a hazardous

waste pursuant to section 1004(5) of the Resource

Conservation and Reccvery Act of 1976, 42 U.S.C. 6903(5), as

amended, including all substances listed or identified in 40

CFR 2617-and

tdy-—any-petroteam-product.

(6} "Natural resources”" inetudes-bnt-is-not-iimited-te

MERNS land, Ffish, wildlife, biota, air, surface water,

ground water, drinking water supplies, and _any cther

resource SUCH RESOURCES within the state OF MONTANA ar

owned, managed, held in trust or otherwise controlled by ot

pertarning APPERTAINING to the _state of Montana or a

political subdivision of the state.

{7) ta) "Owns or operates" means owning, leasing,

operating, managing activities at, Or exercising control

over the operation of a Facility.

{b) The term does not include holding the indicia of

ownership of a facility primarily to protect a security

interest in the facility or other location unless the holder

has participated in the management of the facility. The term

does not apply to the state or .2,  local government that
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acquired ownership or control through bankruptcy, tax

delinquency, abandonment, lien foreclosure, ar other

circumstances in which the government acquires title by

virtue of its function as sovereign, unless the state or

local government has caused or contributed to the release or

threatened release of a hazardous or deleteriocus substance

from the facility, THE TERM ALSQO DOES NOT INCLUDE THE OWNER

OR_OPERATCR OF THE MILLTCOWN DAM LICENSED UNDER PART 1 OF THE

FEDERAL POWER ACT (FERC LICENSE #2543-004) IF A HAZARDOUS OR

DELETERIQUS SUBSTANCE HAS BEEN RELEASED INTO THE ENVIRONMENT

UPSTREAM OF THE DAM AND HAS SUBSEQUENTLY COME TO BE LOCATED

IN THE RESERVOIR CREATED BY SUCH DAM, UNLESS SUCH OWNER OR

OPERATOR IS5 A PERSON WHO WOULD OTHERWISE BE LTABLE FOR SUCH

RELEASE OR THREATENED RELEASE UNDER 75-10-715(1).

(8) "Perscn" means an individual, trust, firm, joint

stock company, joint venture, consortium, commercial entity,

partnership, association, corporation, commission, state or

state agency, political subdivision of the state, interstate

body, or the federal government, including a federal agency.

t3y--UPetroteum-product-incindes-gasoltines-crude—-oii;

fuei-otty-dieari-oit-or—Fuel;-tubricating-otty-otrt-studge-or

refuser--and-any-other-petrotenm-related-product-or-waste-or

frmetion-thereof-that-ia-liguid-ae--standard--condteions——of

temperature--and--preasure-{68-degrees-P-and-t4-7F-pounds-—per

square-ineh-abaotukejs
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t4y{16}(9) "Release" means any spilling,

pumping,

leaking,

pouring, emitring, emptying, discharging,
injecting, escaping, leaching, dumping, or disposing of a
hazardous or deleterious substance either directly into the
environment or in a manner in which the substance can
reasonably be expected to enter the environment if not

contained, removed, or abated, but excludes releases
confined to the indoor workplace environment, the use of
pesticides as defined in B80-B-102(30) when they are applied
in accordance with approved federal and state labels, and
the use of commercial fertilizers as defined in 80-10-101(2)
when applied as part of accepted agricultural practice.

+5%+1%3(10) "Remedial action" includes all

neotification, investigation, administration, monitoring,

cleanup, restoration, MITIGATION, abatement, removal,

replacement, enforcement, legal action, health studies,

feasibility studies, and other actions necessary or

appropriate to respond to a release ar threatened release.

£2+(11) "Remedial action contract" means a written

contract or agreement entered into by a remedial action

contractor with the state, or with a petentially responsible

party acting pursuant to an order or request issued by the

department, THE UNITED STATES, OR ANY FEDERAL AGENCY, to

provide a remedial action with respect to a release or

threatened release of a hazardous or deletericus substance.
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++33(12) "Remedial action contractor" means:

{a) any person who enters into and is carrying out a

remedial action contrack; or

tb) any person who is retained or hired by a perscn

described in subsection {13)(a) tc previde services relating

to a remedial action.

t¥4+({13) "Remedial action costs” means reasonable costs

that are attributable to or asscociated with g remedial

action at a facility, including but not limited to the costs

cf administration, investigation, legal or enforcement
activities, contracts, feasibility studies, or health
studies.”

Section 4. Section 75-10-704, MCA, is amended to read:

*75-10-704. Environmental quality protection fund. (1)
There 1s created in the state special revenue fund an
environmental quality protection fund to be administered as
a revolving fund by the department, The department is
authorized to expend amounts from the fund necessary to
carry out the purposes of this part.

{2) The fund may only be wused to carry out the
provisions of this part and for remedial actions taken by
the department pursuant to this part in response to a
release of hazardous or deleterious substances. Pund--uses
muat-——ineinde--the--eonduct—-of--the--hazardous——waste--aite

remediat-aetion-programy-whiech--t3--8a--program--of--remedial
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action-at-sttess

tay--where-a-reteasc-has-sccurred;-and

thy--where--the--HrSr--anvironmental—-protection-agency
Ras;-under——the--proviaiens--of --the--federei--Eomprchensive
Envirenmental--Response;--Compensaticny-and-biabitity-Act-of
1980-tEEREbA}y-as-amended; -conducted-a-hazard-ranking--stady
and--jndged--the--stte--not--etigibte--fer--inetuston-on-che
natteonat-prieriey-—-tist--ar--where--the--HrSr--envirenmentat
preteection——ageney-has-no-authertety-or-—no-pran-to-assess-the
stte-under-€EERELAT

(3) Fhe-departmentta-pregram-€Esr-remediati-accisn-under

subsection——{2y--must--inciude Fo--maintain--—-an--—-adequatce

revoatrving-funds-the THE department shall:

(a) establish and implement a system for prioritizing

sites for remedial action based on potential effects on

human health and the environment; and

{b) investigatien investigate, negetriatien negotiate,

and take legal action, as appropriate, to identify
responsible parties, to obtain the participation and
financial contribution of responsible parties for the

remedial action, to achieve remedial action, and to recover
costs and damages incurred by the state.
(4) There must be deposited in the fund:

(a) all penalties, NATURAL RESQURCE damages, and

department--expenditures remedial a¢tion costs recovered

_a- SB 385
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pursuant to 75-10-715;

{b) all administrative penalties assessed pursuant to

{section 8 9] and all civil penalties assessed pursuant to
75-10-711(5);
tb¥{c) funds appropriated to the fund by the

legisiature; and

tey(d} funds received from the interest income of the
resource indemnity trust Eund pursuant to 15-38-202,

(5} Whenever the amount of money in the fund is
insufficient to «carry out remedial action, the department
may apply to the governor for a grant from the environmental
contingency account established pursuant to 75-1-1101."

NEW SECTION. OSection 5. Information gathering and
access. (1) The department may undertake any investigative
or other information-gathering action that it considers
necessary oOr appropriate for determining the need for
remedial action, choosing or taking a remedial action, or
otherwise enforcing the provisions of this part,

{2) Aany AUTHORIZED officer, employee, or
representative of the department may require a person who
has or may have information relevant to a release or
threatened release of a hagardous or deleterious sSubstance
to furnish, upon request, any information or documents

relating to but not limited to the following matters:

(a) the identification, nature, and guantity of a
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nazardous or deleterious substance that has been or is being
generated, treated, stored, or disposed of at or transported
from a facility;

(b) the nature or extent of a release or threatened
release of a hazardous or deleteriocus substance at or from a
facility;

(c} information relating to the ability of a person to
pay for or to perform a c¢leanup; and

{d) any other information relevant tc the department's
determination of the appropriate remedial action to be taken

or to the enforcement of this part.

(3) PFor purposes of assisting the departmenc in
acquiring information relevant to the need for, the
determination of, or the taking of remedial action or

otherwise enforcing the provisions of this part, any dunty
authorized officer, employee, or representative of the
department is authorized to:

(a) enter or have access at reasonable times to any
facility or other place or property where:

(1) a hazardous or deleterious substance may be or has
been generated, stored, treated, disposed of, or transported
from;

(ii}) there has been or may be a release of a hazardous
or deleterious substance;

(iii) records or other relevant information regarding a
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release or threatened release 1is located;

(iv) entry is necessary to determine the need for any
apprepriate remedial action; or

{v) entry is necessary to effectuate a remedial action
under this part; and

{b} inspect and obtain samples from the facility or
other place or property referred to in subsection (3})(a) or
from any location where a suspected hazardous or deleterious
substance may be located. Any AUTHQRIZED officer, employee,
or representative of the department is authorized to inspect
and obtain samples of containers or labeling for suspected
hazardous or deleterious substances. If the AUTHORIZED
cfficer, employee, or representative obtains samples, before
leaving the premises he shall give to the owner, operator,
tenant, or other person in charge of the place from which
the samples were obtained a receipt describing the sample
obtained and, if reguested, a portion of each sample.

{4) The department may 1issue subpoenas for the
attendance and testimony of witnesses and the production of
relevant papers, books, or documents in connection with the
information-gathering authority cenferred pursuant to this
section, The method for service of subpoenas and payment of
witness fees and mileage is the same as that required in
civil actions in the district courts of the state. In case

of a refusal to obey a subpoena issued and served upon a
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persen pursuant to this subsection, the district court for a
district in which the person is found, resides, or transacts
business, upon application of the department and after
notice to the person, has jurisdiction to issue an order
requiring the perscn to appear and either give testimony or
produce documents, or both, before a hearing officer. A
failure to obey the order of the court may be punished by
the court as a contempt.

(%) 1If consent is not granted regarding a reguest made
by an AUTHORIZED cofficer, employee, or representative under
this section, the director of the department may issde an
order directing compliance with the request.

{6) The department may commence a civil action to
compel compliance with an order issued pursuant to this
section.

{7) In any action commenced pursuant to subsection (6)

WHEN THL COURT DETERMINES THAT THERE MAY BFE AN IMMINENT AND

SUBSTANTIAL THREAT TO PUBLIC HEALTH, SAFETY, OR WELFARE OR

THE ENVIRONMENT, the court shall enjoln any activity that

constitutes a failure to comply with the order and shall
direct compliance with the order unless, under the
circumstances of the case, the order is arbitrary and
capricious or otherwise not in accordance with law.

(8) Persons subject to the requirements of this

section may make a written c¢laim of confidentiality Efor
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infecrmation unique tc the owner or operator of a facility
that would, 1if disclosed, reveal methods or processes
entitled to protection as trade secrets. The claim of
confidentiality must be clearly designated on the materials
at the time they are obtained by the department. If the
department accepts the characterization, it shall maintain
that informaticon as confidential. Information describing
physical or chemical characteristics of hazardous or
deleterious substances that have been or may be released
into the environment are not considered confidential. The
department has access to and may use any trade secret
information in carrying out the activities of this part as
may be necessary to protect the public health, safety, or
welfare or the environment while maintaining the information

as confidential,
Section 6. Section 75-10-711, MCA, is amended to read:

"75-10-711. Remedial action -- orders -- penalties --

judicial proceedings. (1) The department may take remedial

action necessary--and--appropriate--es--protect--the-pubtic
Reatth;-pubtie-—-weifare;--or--the--anvirenment whenever ++¢
determines-that:

{(a) there has been a release or there is a substantial

threat of a release into the environment that may preseat an

imminent and substantial endangerment to the publie health,

welfare, or safety or the environment; and
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{b) the appropriate remedial action will nct be done
properly and expeditiously by the-owner-sr-operater-of-the
veaset;~vehteter-or-factiity-from-which-the-retease—emanntes
er-by-any-other-respensibie-party by any person liable under
75-10-715¢(1).

(2) Wwhenever the department is--autherized--to-—-act

pursuant--to-—subsection-tiy-or has reason to believe that a

release has occurred ar is about tc occur, the department
may undertake remedial action in the form of any
investigation, monitoring, survey, testing, or other

information-gathering as authorized by [section 4 5] that is

necessary and appropriate to identify the existence, aature,
origin, and extent of the release or the threat of release
and the extent and imminence of the danger to the public
health, pubitte safety, or welfarers or the environment. Fhe

department-ta-authorirzed-co-draw-upon-the-fund-to--take-—-the

remediat-actions

{3) Any person responsibte--for--the--release liable

under 75-10-715(1) must take immediate action to contain,

remcve, and abate the release. Except as provided in
75~10-712, the department is authorized to draw upon the
fund in--erder to take action under subsections subsection
(1) and-t2) if it has made diligent geed faith efforts to
determine the identity of the party perscn or parties

responaibie persons liable for the release or threatened
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release and:

{ay is unable to determine the identity of the
reaponsibte-parky liable person or parties persons in a
manner consistent with the need to take timely remedial
action; or

(b) the parey person cr parties persons determined by
the department to be responsibie--fer--the--reiease—-or

threatened--retease liable wunder 75-10-715(1) have been

informed in writing of the department’'s determination and
have been requested by the department to take appropriate
remedial action but are unable or unwilling to take such
action in a timely mannerw; and

t4y--Phe (c) the written notice to a-responsible-party

must-inform-the-responsibie-party each person informs him

that i{f that-party he is subsequently found liable pursuant
to 75-10-715(1), he may be required to reimburse the fund
for the eosts--of-the state's remedial action takem-by-the

department costs and may be subject to punitive--damages

penalties pursuant to 75-10-715(3).

(4) Whenever the department is authorized to act

pursuant to subsection (1) or has reason to believe that a

release THAT MAY POSE AN IMMINENT AND SUBSTANTIAL THREAT TO

PUBLIC HEALTH, SAFETY, OR WELFARE OR THE ENVIRONMENT has

occurred or is about to occur, it may issue to any person

liable under 75-10-715(1) ceadse and desist, remedial, or
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other orders as may be necessary or _appropriate to protect

public health, safety, or welfare or the environment.

{5) A person who vioclates or fails or refuses to

comply with an order issued under [section 4 5] or this

section may, in an action brought to enforce the order, be

assessed a civil penaity of not more than $10,000 for each

day in which a viclation occurs or a failure or refusal to

comply continues. IN DETERMINING THE AMOUNT OF ANY PENALTY

ASSESSED, THE COURT MAY TAKE INTO ACCOUNT THE NATURE,

CIRCUMSTANCES, EXTENT, AND GRAVITY OF THE NONCOMPLIANCE AND,

WITH RESPECT TO THE PERSON LIABLE UNDER 75-:0-715(1}, HIS

ABILITY TO PAY: ANY PRIOR HISTORY OF SUCH VIOQLATIUNS; THE

DEGREE OF CULPABILITY; THE ECONOMIC BENEFIT OR SAVINGS, IF

ANY, RESULTING FROM THE NONCOMPLTIANCE; AND ANY OTHER MATTERS

AS JUSTICE MAY REQUIRE. Civil penalties collected under this

subsection must be deposited into the environmental quality

protection fund established in 75-10-704.

(6) A court has jurisdiction to review an order issued

under [section 4 5] or this section only in the following

actions:

(a) an action under 75-10-715 to recover remedial

action costs or penalties or for contribution;

(b) an action to enforce an order issued under

[section 4 5] or this section; er

(c) an action to recover a civil penalty for violation
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of or failure to comply with an order issued under [section

4 5) or this sections; OR

(D) AN ACTION BY A PERSON TO WHCM AN ORDER HAS BEEN

ISSUED TO DETERMINE THE VALIDITY OF THE ORDER, ONLY IF THE

PERSON HAS BEEN 1IN COMPLIANCE AND CONTINUES IN COMPLIANCE

WITH THE ORDER PENDING DECISION OF THE COURT.

{7) 1In considering cbjecticns raised in a Jjudicial

action regarding orders issued under this part, the court

shall uphold and enforce an order issued by the department

unless the objecting party can demonstrate, on the

administrative record, that the department's decisicn  to

issue the order was arbitrary and capricious or otherwise

not in accordance with law,

{(8) Instead of issuing a notification or an order

under this section, the department may bring an action for

legal or equitable relief in the district court of the

county where the release or threatened release occurred or

in the first judicial district as may be necessary to abate

any imminent and substantial endangerment to the public

health, safety, or welfare or the environment resulting from

the release or threatened release.”

Section 7. section 75-10-712, MCA, is amended to read:

m75-10-712. Emergency action. If the department
determines that immediate response to an imminent threat to

public health, pubtie safety, or welfarey or the environment
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is necessary to avoid substantial injury or damage to
persons, property, or resources, remedial action may be
taken pursuant to 75-10-711(1) anmd--t2% without the prior
written notice required by 75-10-711(3)¢tb}. in-sueh-a-cases
the The department must shall give subsequent written notice

to the responsible-party person liable under 75-10-715{1)

within S5 days after the action is taken, describing the
circumstances which required the action to be taken without

prior notice."

NEW SECTION. Section 8. Liability of remedial action
contractor. (1) A person who is a remedial artion contractor
with respect to a release or threatened release Gf a
hazardous or deleterious substance is not liable under this
part to any person for injuries, costs, damages, expenses,
or other 1liability that results Erom the release or
threatened release, inciuding but not limited to claims for
indemnification or contribution and claims by third parties
for death, persenal injury, illness, 1loss or damage to
property, or economic loss.

{(2) Immunity from 1liability, pursuant to subsection
{l1)., does not apply in the case of a release that is caused
by conduct of the remedial action contractor that is
negligent or grossly negligent or that constitutes

intentional misconduct.

(3) This section does not affect the liability of a
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person under a warranty under federal, state, or common law
or the liability to an employee of an employer who is a
remedial action contractor under any provision of law,
ineluding any provision of a law relating to workers'
compensation.

(4) A state agency, state employee, or an employee of
a political subdivision who provides services relating to
remedial action while acting within the scope of its or his
authority as a governmental agency or employee has the same
exemption from liability as is provided to the remedial
action contractor under this section.

(5) The defense provided by 75-10-715(5}(c} is not
available to a person liable under 75-10-715(1) with respect
tc remedial action costs or damages caused by an act or
omission of a remedial action contractor.

{6} Except as provided 1in subsections (4) and (5),.
this section does not affect the liability under this part
of a persoh other than a remedial action contractor.

{7) This section does not affect the plaintiff's
burden of establishing liability under this part.

{8) This section does nok minimize +the Jliability,
lessen the standard of liability, or otherwise shield from
liability a potentially responsible party under 75-10-715 or
section 107 of CERCLA for costs or damages incurred as a

result of a release or threatened release of a hazardous or
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deleterious substance.

NEW SEcTiON. Section 9. Administrative penalties. (1)
In lieu of proceeding under 75-10-711(5), the department may
assess penalties of not more than $1,000 per day per
violation against a person liable under 75-10-715(1) for a
release or threat of release who has failed or refused to
comply with an order issued by the department pursuant to
75-10-711{(4) or against a person who has failed or refused
to comply with an crder issued by the department pursuant to
[section + 5(5)].

(2) In determining the amount cf any penalty assessed
pursuant to this section, the department shall take 1into
account the nature, circumstances, extent, and gravity of
the noncompliance and, with respect to the person liable
under 75-10-715(1), his ability to pay; any pricr history of
such violations; the degree of culpability; the eccnomic
beneflt cr savings, . if any, resulting from the
noncompliance; and any other matters as justice may require.

(3) An administrative penalty may not be collected
pursuant. to this section unless the person charged with the
noncompliance 1is given notice and opportunity for a hearing
with respect to the noncompliance. The notice and
opportunity for a hearing must conform to the requirements
of Title 2, chapter 4, part 6.

{4) A person against whom a penalty is assessed under
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this section may obtain judicial review of the penalty as
provided for in Title 2, chapter 4, part 7.

(5) Administrative penalties payable under this
section must be deposited in the environmental quality
protection fund established in 75-10-704.

Section 1Q. Section 75-10-715, MCA, is amended to
read:

"75-10-715. Reimbursement Liability -- reimbursement

and penalties -- proceedings -- dJdefenses. (1) Suabjeet

NMotwitnstanding any other provisjion of law and subject only

to the defenses set forth in subsection +4% (5}, a-—-parey
responsibte--for--a~-relesse--is--iiabe--for the following

persons are jointly and severally liable for a release or

threatened release of a hazardous or deleterious substance

from a facility:

(a) a person who owns or operates a facility where a

hazardous or deleterious substance was disposed of;

(b a erson whoe at the time of disposal of a
ib) P )ol

hazardous or deleterious substance owned or operated a

facility where the hazardous or deleterious substance wasg

disposed of;

{c) a person who generated, possessed, or wWas

otherwise responsible for a hazardous or deleterious

substance and who, by contract, agqreement, or otherwise,

arranged fEor disposal or treatment o¢f the substance or
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arranged with a transporter for transport of the substance

for disposal or treatment; and

{d) a person who accepts or has accepted a hazardous

or_deleterious substance for transport to a disposal or

treatment facility.

{(2) A person identified in subsection (1) is liable

for the following costs:

(a) all eoats-of remedial action taken costs incurred

by the deparement-purauvant-te-this-part state; and
(b) damages for injury to, destruction of, or loss of
natural resources caused by the release or threatened

release, including the reasonable technical and legal costs

of assessing and enforcing a claim for the injury,

destruction, or loss resulting from the release, unless the

impaired natural resources were specifically identified as

an_irreversible and irretrievable commitment of natural

resources  in an approved final state or  federal

environmental impact statement or other comparable approved

final environmental analysis for a project or facility that

was the subject of a governmental permit, approval, or

license and the project or facility was being operated

within the terms of its permit, approval, or license.

+2¥(3) If the respsnstbie--party person liable under

75-10-715{1) fails, without sufficient cause, to comply with

a department nrder issued pursuant to 75-10-711(4) or to
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properly provide remedial actien upon notification by the
department pursuant to 75-10-711(3)tb}, the responsibie
party person may be liable for punieive-damages penalties in
an  amount not to exceed two times the amount of any costs
incurred by the department state pursuant to this section.

t33(4) The department may initiate civil proceedings
in district court to recover remedial action ¢osts, natural
resource damages, or penalties under subsecticns (1) and

t2y through (3). Proceedings to recover costs and penalties

must be conducted in accordance with [section 13}. Venue for

any action to recover costs, damages, or penalties lies in
the county where the release occurred or where the

responsibie--party person liable under 75-10-715{1) resides

or has its principal place of business or in the district
court of the first judicial district.

{4¥(5) No party person is liable under subsection
subsections {1) er-{2} through (3} if that party person can
establish by a preponderance of the evidence that:

(a) the department failed to follow the notice
provisions of 75-10-711 when required; or

(b} the release did not emanate from any vessel,

vehicle, or facility to_ which the person contributed any

hazardous or deleterious substance or over which the party

person had any ownership, authority, or control and was not

caused by any action or omission of the parey person; or
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{c) the release or threatened release occurred solely

as a result of:

(i) an act or omission of a third party other than

either an employee or agent of the person; or

(ii) an act or omission of a third party other than one

whoge act or omission occurs in connection with a

contractual relationghip, existing directly or indirectly,

with the person, if the person establishes by a

preponderance of the evidence that he:

{A) exercised due care with respect to the hazardous

or deleterious Substance concerned, taking into

consideration the characteristics of the hazardous _or

deleterious substance in light of all relevant facts and

circumstances; and

(B) tock precautions against foreseeable acts or

omissions of a third party and the consequénces that could

foreseeably result from those acts or omissions;

td} the release or threat of release occurtred solely

as the result of an act of God or an act of war;

{e) the release or_ threatened release was from a

facility for which a permit had been issued or an approval

granted by the department, the hazardous or deleterious

substance was specifically identified in the permit or

approval, and the release was within the limits allowed in

the permit or approval;

~24- SB 385



-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0385/03

tey{f) in the case of assessment of punitive-damages

penalties under subsection (3), that factors beyond the

control of the respensible-party person prevented the party
perseon from taking timely remedial actions; or

{(g) the person accepted only household refuse

{garbage, trash, or septic tank sanitary wastes generated by

single or multiple residences, hotels, motels, restaurants,

or similar facilities) For transport to a solid waste

disposal facility, unless that person knew or reasonably

should have known that the hazardous or deleterious

substance was present in the refuse.

(6) {a) For the purpose of subsection (5){c){ii), the

term "contractual relationship" includes but is not limited

to land contracts, deeds, or other instruments transferring

title or possession, unless the real property on  which the

facility is located was acquired by the person after the

disposal or placement of the hazardous or deleterious

substance on, in, or at the facility and one or more of the

following circumstances is also established by the person by

a preponderance of the evidence:

(i) At the time the person acquired the facility, the

person did not know and had no reason  to know that a

hazardous or deleterious substance that is the subject of

the release or threatened release was disposed of on, in, or

at the facility.
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{(ii) The person is a govermmental entity that acquired

the facility by escheat, lien foreclosure, o©r through any

other involuntary transfer or acquisition or through the

exercise of eminent domain authority by pucchase or

condemnation.

(iii) The person acquired the facility by inheritance

or beguest.

{b) In addition to establishing one or wmore of the

circumstances in subsection (6)({a)(i) through (6)(a)(iii),

the person shall establish that he has satisfied the

requirements of subsections (5)(c){i) or (S)(c)(iiy}.

{c) To establish that the person had no reascn ta

know, as provided in subsection {6)(a){i), the person must

have undertaken, at the time of acguisition, ail appropriate

inguiry into the previous ownership and uses of the property

consistent with good commercial or customary practice in an

effort to minimize liability. For purposes of assessing this

inguiry, the following must be taken into_account:

(i) any specialized knowledge or experience on the

part of the person;

(ii) the relationship of the purchase price to the

value of the property if uncontaminated;

{iii) commonly known or reasanably ascertainable

information about the property;

{iv) the obvicusness of the presence or the likely
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presence of contamination con the property; and

{(v) the ability to detect the contamination by

appropriate inspection.

(d) (i) Nothing in subsections (5)(b) and (5)(c) or in

this subsection (6) may diminish the liability of a previous

owner or operator of the facility who would otherwise be

liable under this part.

{ii) Notwithstanding this subsection (6), if the

previous owner or operator obtained actual knowledge of the

release or threatened release of a hazardous or deletericus

substance at the facility when the person owned the real

property and then subsequently transferred ownership of the

property to another person without disclesing the knowledge,

the previous owner is liable under subsections (1) through

{3) and no defense under subsection (5)(b) or (5)(c) is

available to that person.

fe) Nothing is 1IN this subsection

liagbility under this part of a person who, by any act or

omission, caused or centributed to the release or threatened

release of a hazardous or deleterious substance that is the

subject of the action relating to the facility."

NEW SECTION. Section 11. settlement —— bar to
contribution 1liability. {l) A person who has resoclved his
liability to the state arising under 75-10-715 or section

107(a}{1} through (a){4) of CERCLA 42 U.S.C. 9607(a}{1)
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through (a)(4), in an administrative or judicially approved
settlement is not liable for claims £for contribution
regarding matters addressed in the settlement. The
settlement does not discharge any of the other potentially
liable persons unless its terms provide a discharge. The
terms of the settlement may reduce the potential liability
of the other potentially liable persons by the amount of the
sertlement,

(2) If the state has obtained 1less than complete
relief from a person who has resolved hig liability to the
state in an administrative or judicially approved
settlemenc, the state may bring an action against any other
person who has not resolved nhis liability.

(3) A person who has resolved, in whole or in part,
his liability to the state for the release or for remedial
action costs in an administrative or judicially approved
settlement may seek contribution from a person who is not
party to a settlement referred to in subsection (1l).

NEW SECTION, Section 12. condemnation —— creation of
state lien., (1) Whenever the department determines that
property upon which a release or threatened release ocf a
hazardous or deleterious substance has occurred may present
an imminent and substantial endangerment to the public
health,

safety, or welfare or the environment, the

department may condemn the property for public use to
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mitigate the threat. The taking ¢f the property must be
conducted in accordance with the procedure set forth in
Title 70, chapter 30, parts 1 through 3.

(2) all costs, penalties, and natural resource damages
for which a person has been judicially determined to bhe
liable to the state pursuant to 75-10-715 constitute a lien
in favor of the state upon all property and rights to the
property that belong to the person.

{3) The lien imposed by this section arises at the
time notice incorporating a description of the property
subject to the remedial action and an identification of the
amount of costs, penalties, and natural resource damages is
duly filed with the clerk and recorder of the county in
which the real property is located. A copy of the notice
must be served by certified mail upon the liable person.

(4) The costs, penalties, and natural resource damages
constituting the lien may be recovered in an action 1in the
district court for the district in which the property is
located or in which the remedial action is occurring or has
occurred. This section does not affect the right of the
state to bring an acticn against a persen to recover aill
costs, penalties, and natural resource damages for which
that perscon is liable under this part or any other provision

of state or ftederal law.

{5) The lien must continue until the liability for the
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costs and damages incurred as a result of the release of a

hazardous or deletericus substance is satisfied.

NEW SECTION. Section 13. Degree of cleanup required
—-— permit exemption. (1) A remedial action performed under
this part must attain a degree of cleanup of the hazardous
or deleterious substance and contrel of a threatened release
or Further release of that substance Lthat assures present
and future protection of public health, safety, and welfare
and of the environment.

{2) 1In apprcoving or carrying out remedial actions
performed under this part, the department:

fa) shall require cleanup consistent with applicable
state or federal environmental requiremments, criteria, or
limitations;

{(b) shall consider and may require cleanup consistent
with substantive state or federal environmental
requirements, criteria, or limitations that are well-suited
to the site conditions:; and

{c) shall select remedial actions that, at a minimum,
protect public health, safety, and welfare and the
environment and that:

(i) wuse permanent solutions;

(ii) use alternative treatment technologies or resource

recovery technologles to the maximum extent practicable; and

(iii) are cost-effective, taking into account the total
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short- and long-term costs of the actions, including the
cost of operation and maintenance activities for the entire
period during which the activities will be required.

(3) The department may exempt any portion of a
remedial action that is conducted entirely on site from a
state or local permit that would, in the absence of the
remedial action, be required if the remedial action is
carried out in acceordance with the standards established

under subsection (1) and this part.

NEW SECTION. Section 14. payment of state costs and
penalties. (1) The department shall keep a record of the
state's remedial action costs.

t{2) Based on this record, the department shall require
a person liable under 75-10-715 to pay the amount of the
state’'s remedial action costs and, if applicable, penalties
under 75-10-715(3).

(3) IF

T

he state's remedial acticn costs and penalties
are not paid by the liable perscon to the department within
60 days after receipt of notice that the costs and penalties
are due, the department shall bring an action in the name of
the state to recover the amount owed plus reasonable legal
expenses. The department's certification of the state's
remedial action costs is prima facie evidence that the costs
are reasonable and are consistent with this part.

{4} An action to recover remedial action costs may be
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brought under this section at any time after any remedial
action costs have been incurred, and the court may enter a
declaratory ijudgment on liability for remedial action costs
that is binding on any subsequent action or actions to
recover further remedial action costs.

{S} An 1initial action for recovery of remedial action
costs must be commenced within 6 years after initiation of
physical on-site construction of the remedial action. ’

{6) Remedial action costs and any penalties recovered
by the state under 75-10-715 must be deposited into the
environmental quality protection fund established in

75-10-704.

NEW SECTION. Section 15. Ppublic notice of
administrative order or consent decree. (1) Except as

provided in 75-10-712, before FINAL approval BY THE DIRECTOR

OF THE DEPARTMENT of any administrative order ON CONSENT

ISSUED PURSUANT TO 75-10-711 or BEFORE JUDICIAL APPROVAL OF

A consent decree issued pursuant to this part, the
department shall:

(a) publish a notice and brief description of the
propeosed order or decree in a daily newspaper of general
circulation in the area affected and make copies of the
proposal available to the public;

(b) provide at least 30 days (or whatever additional

time the department may in its discretion grant upon written
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request) for submission of written comments regarding the
proposed order or decree and, upeon written request by 10 or
more persons or by a group having 10 ¢r mcre members (but
not including a liable person), conduct a public meeting at
or near the facility for the purpose of receiving verbal
comment regarding the proposed order or decree; and

{(c) consider written or verbal comments properly
submitted during the comment period or at the public
meeting.

(2) Upon making a final decision regarding the
proposed order or decree, the department shall publish
notice, as provided under subsection (1), and make copies of
the approved order or decree available to the public.

NEW SECTION. Section 16. Agreements to perform
remedial action. {1} To expedite effective remedial actions
and minimize litigation, the department, in its discretion
and whenever practicable and in the public interest, may
NEGOTIATE AND enter into an agreement with any person,
including the owner or operator of the facility from which a
release emanates, to perform a remedial acticon 1f the
department determines that the action will be properly done
by the person. The agreement must contain terms and
conditions that the department in its discreticon determines

to be appropriate.

(2) Whenever the department enters into an agreement
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under this section for remedial action or for assessment or
payment of natural rescurce damages, the agreement must be
filed in an appropriate district court as a consent decree
and must be available for public comment for at least 30
days.

(3) A decision of the department to enter into or not
enter into agreements under this section is not subject to
judicial review,

NEW SECTICN. Section 17. Liability apportionment and
contribution. (1) Any person held jointly and severalily
liable under 75-10-715 has the right at trial to have the
trier of fact apportion 1liability among the parties as
provided in this section. The burden is on each liable
person to show how his liability should be apportioned. In
apportioning the liability of any person under this section,
the trier of fact shall consider the following:

{a} the extent to which the person's contribution to
the release of a hazardous or deleterious substance can be
distinguished;

(b} the amount of hazardous or deleterious substance
involved;

(c) the degree of toxicity of the hazardous or
deleterious substance involved;

{d) the degree of involvement of and care exercised by

the person in manufacturing, treating, transpc:zting, and OR
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disposing of the hazardous or deleterious substance;

(e} the degree of cooperation by the person with
federal, state, or local cofficials to prevent any harm to
the public health, safety, or welfare or the environment;
and

{f) knowledge by the person of the hazardous nature of
the substance.

{2) If a person is held jointly and severally 1liable
under 75-10-715 and establishes a proportionate share of the
aggregate liability, the person has the right of
contribution from any other liable persoﬁ. If for any reason
all or part of the contribution from a person liable for
contribution cannot be obtained, each of the other persons
against whom recovery is allowed is liable to contribute a
proportional part of the unpaid portion of the
noncentributing person's share and may obtain judgment in a
pending or subsequent action for contribution from the

noncontributing perscn.

NEW SECTION. Section 18. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of (this act] is extended tc the provisions of

[this act].

NEW SECTION. Section 19. codification instruction.

{Sections 1, 47-77~87-and-10-through-16 2, 5, 8, 9, AND 11

THROUGH 17] are intended to be codified as an integral part
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of Title 75, chapter 10, part 7, and the provisions of Title
75, chapter 10, part 7, apply to [sections 1, 47-F7-~-8y-—and

3p-thrangh-36 2, 5, B, 9, AND 11 THROUGH 17].

NEW SECTION. Section 20. saving clause. [This act]
does not affect rights and duties that matured, penalties
that were incurred, or proceedings that were begun before
{the effective date of this act],

NEW SECTION. Section 21. severability. If a part of
{this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. 1If a part of |[this
act] is invalid in one or more of its applications, the part
remains in effect 1in all wvalid applications :that are
severable from the invalid applications.

NEW-SECTION: --Bection-2%:--Retroactive---appticability~
tSection--31--appitea--retreactivetrys;—~within-the-meantng-of
1-2-1897-to-ati-remedial-action-costa-incurred--before--fthe
efEective-date-of-this-amct}s

NEW SECTION. Section 22. Effective date, [This act]
is effective on passage and approval.

-End-
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STANDING COMMITTEE REPORT

March 11, 1989
Page 1 of 1

Mr. Speaker: We, the committee on Natural Resources report
that SENATE BILL 385 (third reading copy -- blue) be

concurred in as amended .
7
>./
,/”7fi 2 Ve
?ég:/ ]

Bob Raney, Chairman

Sig

[REP. DAVE BROWN WILL CARRY THIS BILL ON THE HOUSE FLOOR]

And, that such amendments read:

1. Page 4, line 4.
Strike: "AND"

2. Page 4, line 9.
Following: “a#d"

Insert: "; and"

3. Page 4, line 10,
Following: "preduet"”
Insert: "any petroleum product"

4. Page 5.
Following: line 25
Insert: "(9) "Petroleum product" includes gasoline, crude oil

(except for crude oil at production facilities subject to

reqgulation under Title 82), fuel oil, diesel o¢il or fuel,

lubricating o0il, o0il sludge or refuse, and any other

petroleum-related product or waste or fraction thereof that

is liquid at standard conditions of temperature and pressure

(60 degrees F and 14.7 pounds per square inch absolute)."
Renumber: subsequent subsections

HOUSE
571234SC.HRT (L’Y
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COMMITTEE OF THE WHOLE AMENDMENT
SENATE BILL 385
Representative Dave Brown

March 16, 1989 12:21 pm
Page 1 of 2

Mr. Chairman: I move to amend SENATE BILL 385 (third reading
copy -- blue).

And, that such amendments to SENATE BILL 385 read as follaows:

1. Page 22,

Following: line 21 :

Insert: "{2) "Director" means the director of the department of
health and environmental sclences.™

Renumber: subseguent subsections

2, Page 6, lines 5 through 7.

Following: "environment™ on line 5

strike: "or®™ on line 5 through "abated®” on line 7

Insert: "{including the abandonment or discarding of barrels,
containers, and other closed receptacles containing any
hazardous or deleterious substance}”

3. Page 11, line 12,
Following: "substances.” -

Insert: "Bach such inspection must be completed with reasonable
promptness.”

4. Page 11, line 17.

Following: "sample.”

Insert: "A copy of the results of any analysis made of such
samples must be furnished promptly to the owner, operator,

tenant or other person In charge, if such person can be
located. "

5, Page 11, lines 20 and 2],

Following: *documents”™ on line 20

Strike: "in connection with the information gathering authority
conferred pursuant to this section®

Insert: "relating to the matters in subsection (2) {a)-{d) of
{section 51"

6, Page 28.
Following: lina 18

ADCPT

58351

REJECT 611221icwW.H

March 16, 1989
Page 2 of 2

Ingert: "{4) Whenever practicable and in the public interest, as
determined by the director of the department, the department
may, as promptly as possible, reach a final settlement with
a person liable undexr 75-10-715 in an administrative or
civil action under 75-10-711, if such settlement involves
only a minor portion of the response costs at the facility
concerned and, in the judgment of the department, the
conditione in either of the following subparagraphs (A) or
{B) are met:

{A} Both of the following are minimal in comparison to
other hazardous or deleterious substances at the
facility:
{i) The amount of the hazardous or deleterious
substances contributed by that perscon to the
facility,
{il} The toxic or cother hazardous effects of the
substances contributed by that person to the
facility.
{B} The person:
(i) is the owner of the real property on or in
which the facility is located;
{ii) did not conduct or permit the genaration,
transportation, storage, treatment, or disposal of
any hazardous or deleteriocus substance at the
facility; and
{iii) did not contribute to the release or threat
of release of a hazardous or deleterious substance
at the facility through any action or omission.
This subparagraph (B) does not apply if the person purchased
the real property with actual or comnstructive knowledge that the
property was used for the generation, transportation, storage,
treatment, or disposal of any hazardous or deleterious
substance.”

7. Page 31, lines 22 through 24.
Following: “expenses." on life 22
Strike: The remainder of line 22 through "part.” on line 24

8, Page 32, line 5.

Following: “costa."

Insert: ™rhe court may disallow costs or damages only if the
person liable under 75-10-715 can show on the record that

the costs are not reasonable and are not consistent with
this part.”

HOUSE
s/3 38
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SENATE BILL NO. 285
INTRODUCED BY HARP, D. BROWN
BY REQUEST OF THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES

A BILL FOR AN ACT ENTITLED: "“AN ACT TC GENERALLY REVISE THE
LAWS RELATING TO REMEDIAL ACTION UPON THE RELEASE OF A
HAZARDOUS SUBSTANCE TO INCLUDE CERTAIN PROVISIONS PARALLEL
TO THE FEDERAL COMPREHENSIVE ENVIRONMENTAL RESPONSE,
COMPENSATION, AND LIABILITY ACT ({FEDERAL SUPERFUND);
REDEFINING "HAZARDOUS OR DELETERIOUS SUBSTANCE": ADDING
LIMITED IMMUNITY FOR REMEDIAL ACTION CONTRACTORS; AUGMENTING
INVESTIGATIVE AND ENFORCEMENT AUTHORITY; PROVIDING FOR
PUBLIC NOTICE AND COMMENT ON ADMINISTRATIVE ORDERS AND
CONSENT DECREES; CLARIFYING AND ADDING DEFENSES TO
LIABILITY; GRANTING CONDEMNATICON AUTHORITY FOR CONTAMINATED
SITES; AMENDING SECTIONS 75-10-701, 75-10-704, 75-10-711,
75-10-712, AND 75-10-715, MCA; ARD PROVIDING AN IMMEDIATE
EFFECTIVE DATE+--ANB-PROYIDING-RETROACTIVE-APPLICABILIT?¥-TO

CERPAIN-REMEDIRL-ACFION-£09%S."

BE IT ERACTED BY THE LEGISLATURE QF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. This part may be

cited as the "Comprehensive Environmental Cleanup and

@m Levisiative Council

Responsibility Act”.
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NEW SECTION. SECTION 2. PURPOSE. THE PURPOSES OF

THIS PART ARE TO:

{1) PROTECT THE PUBLIC HEALTH AND WELFARE OF ALL

MONTANA CITIZENS AGAINST THE DANGERS ARISING FROM RELEASES

OF HAZARDOUS OR DELETERIOQUS SUBSTANCES;

(2) ENCOURAGE PRIVATE PARTIES TO CLEAN UF SITES WITHIN

THE STATE AT WHICH RELEASES OF HAZARDOUS ©OR DELETERIQUS

SUBSTANCES HAVE OCCURRED, RESULTING IN ADVERSE IMPACTS ON

THE HEALTH AND WELFARE OF THE CITIZENS QF THE STATE AND ON

THE STATE'S NATURAL, ENVIRONMENTAL, AND BICLOGICAL SYSTEMS;

AND

(3) PROVIDE FOR FUNDING TO STUDY, PLAN, AND UNDERTAKE

THE REHABILITATION, REMOVAL, AND CLEANUF OF SITES WITHIN THE

STATE AT WHICH RO VOLUNTARY ACTION HAS BEEN TAKEN.

Section 3. section 75-10-701, MCA, is amended to read:

"75-10-701. Definitions. As used in this part, unless
the context requires otherwise, the following definitions
apply:

{1) “Department" means the department of health and
environmental sciences provided for in Title 2, chapter 15,
part 21.

(2) "DIRECTOR" MEANS THE DIRECTOR OQF THE DEPARTMENT OF

HEALTH AND ENVIRONMENTAI. SCIENCES.

£2¥(3) “Environment" means any surface water, ground
water, drinking water supply, land surface or sSubsurface
-2- 8B 385
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strata, or ambient air within the state of Montana or under

the jurisdiction of the state of Montana.

+3¥({4) (a) "Pacility"” means:

(i) any building, structure, installation, equipment,

pipe or pipeline (including any pipe intoc a sewer or

publicly owned treatment works), well, pit, pond, lagocon,

impoundment, ditch, 1landfill, storage container, motor

vehicle, rolling stock, or aircraft; or

{ii) any site or area where a hazardous or deleterious

substance has been deposited, stored, disposed of, placed,

or otherwise come to be located.

{b] The term does not include any consumer product in

CcOnsumer use.

t2¥¢£43(S) "Fund® means the environmental quality
protection fund established in 75-10-704.

£33£53(6) "Hazardous or deletericus substance" means a

substance that poses because of its gquantity, concentration,

or physical, chemical, or infectious characteristics may

pose an imminent and substantial threat to public health and
that--is-either-a-petroteum-product-or-tisted-as-a-hazardous
substance--in--voiume--56;--Federat--Register;--pages--13474

through--13513<, safety, or welfare or the environment,

including:

(a) all substances that are defined as hazardous

substances by section 101{14) of the federal Comprehensive

-3- SB 385
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Environmental Response, Compensation, and Liability Act

(CERCLA), 42 U.S5.C. 9601(14}, as amended;

{b) all substances identified by the administrator of

the United States environmental protection agency as

hazardous substances pursuant to section 102 of CERCLA, 42

U.S5.C. 9602, as amended; AND

(c) all substances that are defined as a hazardous

waste pursuant to section 1004{S5) o©f the Resource

Conservation and Recovery Act of 1976, 42 U.S.C. §903(5), as

amended, including all substances listed or identified in 40

CFR 26l1y~and; AND

tdy--any-petroleum—product

(D) ANY PETROLEUM PRODUCT.

£63(7) "Natural resources" inciudea-bub-is-not-timieed

£s MEBNS land, fish, wildlife, biota, air, surface water,

ground water, drinking water supplies, and aay other

resource SUCH RESOURCES within the state OF MONTANA or

owned, managed, held in trust or otherwise controlled by or

pertaining APPERTAINING to_ the state of Montana or a

political subdivision of the state.

£#3{8) (a) "Owns or operates" means owning, leasing,

operating, managing activities at, or exercising control

over the cperation of a facility.

{(b) The term does not include holding the indicia of

ownership of a facility primarily to protect a security

-4 " sB 185
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interest in the facility or other location unless the holder

has participated in the management of the facility. The term

does not apply to the state or a local goverament that

acquired ownership or contrel through bankruptcy, tax

delinquency, abandonment, lien foreclosure, or other

circumstances in which the government acquires title by

vyirtue of its function as sovereign, unless the state or

local government has caused or contributed to the release or

threatened release of a hazardous or deleterious substance

from the facility. THE TERM ALSO DOES NOT INCLUDE THE OWNER

OR _OPERATOR OF THE MILLTOWN DAM LICENSED UNDER PART 1 OF THE

FEDERAL POWER ACT (FERC LICENSE §2543-004) IP A HAZARDOUS OR

DELETERIQUS SUBSTANCE HAS BEEN RELEASED INTQO THE ENVIRONMENT

UPSTREAM OF THE DAM AND HAS SUBSEQUENTLY COME TO BE LOCATED

IN THE RESERVOIR CREATED BY SUCH DAM, UNLESS SUCH OWNER OR

OPERATOR IS A PERSON WHO WOULD OTHERWISE BE LIABLE FQOR SUCH

RELEASE OR THREATENED RELEASE UNDER 75-10-715(1).

t8¥(%) "Person” means an jindividual, trust, firm,

joint stock company, joint venture, consortium, commercial

entity, partnership, association, corporation, commigsion,

state or state agency, political subdivision of the state,

interstate body, or the federal government, including a

federal agency.

£93—-"Pebroleum-producti-inciudes-gasstines-—crude--oits

fuei-oit;-diesel-oil-or-fuely-lubricating-oiiy-sil-aliudge-or

=5=- SB 385
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refuser——and-any-other-petrotenm-retated-product-ar-waste-ar

fraction-thereof-that-is-tiquid-at--seandard--conditions——of

temperature—-and--pressure-{68-degrees-F-and-i4:7-pounds-per

square-inch—-absciuteys

$91(10) "PETROLEUM PRODUCT" INCLUDES GASQOLINE, CRUDE

OIL (EXCEPT FOR CRUDE OIL AT PRODUCTION FACILITIES SUBJECT

TO REGULATION UNDER TITLE 82), FUEL QIL, DIESEL OIL OR FUEL,

LUBRICATING OIL, OIL SLUDGE OR REFUSE, AND ANY OTHER

PETROLEUM-RELATED PRODUCT OR WASTE OR FRACTION THEREOF THAT

IS LIQUID AT STANDARD CONDITIONS OF TEMPERATURE ANDO PRESSURE

(60 DEGREES F AND 14.7 POUNDS PER SQUARE INCH ABSOLUTE).

t434303¢97¢103(11) "Release" means any

spilling,
leaking, pumping, pouring, emitting, emptying, discharging,
injecting, escaping, leaching, dumping, or disposing of a
hazardous or deleterious substance either directly into the
environment er-im—-a--manner—-in-—-whiech--the -snbstanee--can
reasenabliy-—-be——eaxpected--vro-—enter--the--environment-if-not

econtained;-removed;-or-abated (INCLUDING THE ABANDONMENT OR

DISCARDING OF BARRELS, CONTAINERS, AND OTHER CLOSED

RECEPTACLES CONTAINING ANY HAZARDOUS OR DELETERIQUS

SUBSTANCE), but excludes releases confined to the indoor

workplace environment, the use of pesticides as defined 1in

B0-8-102(30) when they are applied in accardance with
approved federal and state labels, and the use of commercial

fertilizers as defined in 80-10-101(2) when applied as part

-6- SB 385
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of accepted agricultural practice.

£53t32¥4363¢323¥(12) "Remedial action" includes all

notification, investigation, administration, monitoring,
cleanup, restaoration, MITIGATION, abatement, removal,

replacement, enforcement, legal action, health studies,

feasibility studies, and other actions necessary or

appropriate to respond to a release or threatened release.

+3234333¢324(13) "Remedial action contract® means a

written contract or agreement entered into by a remedial

action contractor with the state, or with a potentialily

responsible party acting pursuyant to an order or reguest

issued by the department, THE UNITED STATES, OR ANY FEDERAL

AGENCY, to provide a remedial action with resgpect to a

release or threatened release of a hazardous or deleterious

substance.

$¥3442244235(14) "Remedial action contractor” means:

(a} any person who enters into and is carrying out a

remedial action contract; or

{(b) any person who is retained or hired by a person

described in subsection (13)(a) to provide services relating

to a remedial action,

£343€33¥(15) “Remedial action costs™ means reasonable

costs that are attributable to or associated with a remedial

action at a facility, including but not limited toc the costs

of administration, investigation, legal or enforcement

-7- SB 385
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activities, contracts, feasibility studies, or health

studies.”

Section 4. section 75-10-704, MCA, is amended to read:

"75-10-704, Environmental quality protection fund. (1)
There is created in the state special revenue fund an
environmental gquality protection fund to be administered as
a revolving fund by the department. The departnent is
authorized to expend amounts from the fund necessary to
carry out the purposes of this part.

(2) The fund may only be used to carry out the

provisions of this part and for remedial actions taken by

_the department pursuant to this part in response to a

release of hazardous or deleterious substances. Fund--uses
must--inctude--the--conduet--of--the--hazardons--waste--site
remedial-actien-program; -—which--is——a--pragram--ef--remediat
aetion-at-sitear

taj--where-a-retease-has-occurred;-and

tb)--where--the--U:S5:-——-environmental--praotection-agency
has;-under--the—-provisiens--of--the--federai--Comprehenstve
Environmentai--Responsey—-Eompensation;-and-biabitity-Ace-of
1980-({EERELA}; ~2s-amended;-conducted-a-harard-ranking-—study
and-—judged--the—-site--not--eiigibie--for--tnciusion-on-the
nationai-priority--tiat——or--where—-the--HsSs--environmentat
protection--agency-has—no-autherity-or-ne-plan-to-assesa-the

site-under—~EERCHA:

-8- SB 385
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{3} YThe-department's-preogram-fer-remediat-action-under

subsection-—t2}--must--include Fo--maintain---an-—-adeguate

revoiving-fundy—the THE department shall:

(a) establish and implement a system for prioritizing

sites for remedial action based on potential effects on
human health and the environment; and

(b) &nvestigation investigate, negotimtion negotiate,
and take 1legal action, as approprlate, to identify
responsible parties, to obtain the participation and
financial contribution of responsible parties for the
remedial action, to achieve remedial action, and to recover
costs and damages incurred by the state,

(4) There must be deposited in the fund:

(a) all penalties, NATURAL RESOURCE damages, and

department--expenditures remedial action costs recovered

pursuant to 75-10-715;

{b) all administrative penalties assessed pursuant to

[section 8 9] and all civil penalties assessed pursuant to

75-10-711(5});

tb¥(c) funds appropriated to the fund by the
legislature; and

te¥(d) funds received from the interest income of the
resource indemnity trust fund pursuant to 15-38-202.

(5) Whenever the amount of money in the fund is

insufEficient to carry out remedial acticn, the department
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may apply to the governor for a grant from the environmental
contingency account established pursuant to 75-1-1101."

NEW SECTION. Section 5. Information gathering and
access, (1} The department may undertake any investigative
or other information-gathering action that it considers
necessary or appropriate for determining the need for
remedial action, choosing or taking a remedial action, or
otherwise enforcing the provisions of this part.

(2) Any AUTHORIZED cfficer, employee, ar
representative of the department may require a person who
has or may have linformation relevant Zto a release or
threatened release of a hazardous or deleterious substance
to £furnish, upon request, any information or documents
relating to but not limited to the following matters:

fa} the identification, nature, and guantity of a
hazardous or deleterious substance that has been or is being
generated, treated, stored, or disposed of at or transported
from a facility;

{b) the nature or extent of a release or threatened
release of a hazardous or deleterious substance at or from a
Facility;

{c} information relating to the ability of a person to
pay for or to perform a cleanup; and

{d) any other information relevant to the department's

determination of the appropriate remedial action to be taken

-10-~ 5B 385
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or to the enforcement of this part,

{3} For purposes of assisting the department in
acquiring information relevant ta the need for, the
determination of, or the taking of remedial action or
otherwise enforcing the provisions of this part, any duly
authorized officer, employee, or representative of the
department is authorized to:

fa) enter or have access at reasonable times to any
facility or other place or property where:

{i) a hazardous or deleterious substance may be or has
been generated, stored, treated, disposed of, or transported
Erom;

{ii)} there has been or may be a release of a hazardous
or deleterious substance;

(iil} records or other relevant information regarding a
release or threatened release is located;

(iv) entry is necessary to determine the need for any
appropriate remedial action; or

{v} entry is necessary to effectuate a remedial action
under this part; and

{b) inspect and obtain samples from the facility or
other place or property referred to in subsection (3){a) or
from any location where a suspected hazardous or deleterious
substance may be located. Any AUTHORIZED officer, gmployee,

or representative of the department is authorized to inspect
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and obtain samples of containers or labeling for suspected

hazardous or deleterious substances. EACH SUCH INSPECTION

MUST BE COMPLETED WITH REASONABLE PROMPTNESS. If the

AUTHORIZED officer, employee, or representative obtains
samples, before leaving the premises he shall give to the
owner, aperator, tenant, or other person in charge of the
place from which the samples were obtained a receipt
describing the sample obtained and, if requested, a portion

of each sample. A COPY OF THE RESULTS OF ANY ANALYSIS MADE

OF SUCH SAMPLES MUST BE FURNISHED PROMPTLY TO THE OWNER,

OPERATOR, TENANT, OR OTHER PERSON IN CHARGE IF SUCH PERSON

CAN BE LOCATED.

(4) The department may issue subpoenas for the
attendance and testimony of witnesses and the production of
relevant papers, books, or documents in-connection-with-the
information-gathering-antherity-conferred-pursuant--eo—-this

section RELATING TO THE MATTERS IN [SECTION 5(2)(A) THROUGH

{2}){D)]. The method for service of subpoenas and paymeant of
witness fees and mileage is the same as that required in
civil actions in the district courts of the state. In case
of a refusal toc obey a subpoena issued and served upon a
person pursuant to this subsection, the district court for a
district in which the person is found, resides, or transacts
business, upon application of the department and  after

notice to the person, has jurisdiction to issue an order
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requiring the person to appear and either give testimony or
produce documents, or both, before a hearing officer. A
failure to obey the order of the court may be punished by
the court as a contempt.

(5) 1If consent is not granted regarding a request made
by an AUTHORIZED officer, employee, or representative under
this section, the director of the department may issue an
order directing compliance with the reguest.

(6) The department may commence a civil action to
compel compliance with an order issued pursuant te this
section.

{7) In any action commenced pursuant to subsection (6}

WHEN THE COURT DETERMINES THAT THERE MAY BE AN IMMINENT AND

SUBSTANTIAL THREAT TC PUBLIC HEALTH, SAFETY, OR WELFARE OR

THE _ENVIRONMENT, the court shall enjoin any activity that

constitutes a failure to comply with the order and shall
direct compliance with the order wunless, under the
circumstances of the <case, the order is arbitrary and
capricious or otherwise not in accordance with law.

{8} Persons subject to the requirements of this
section may make a written claim of confidentiality for
information unigue to the owner or operator of a facility
that would, if disclosed, reveal methods or processes
entitled to protection as trade secrets. The claim of

confidentiality must be clearly designated on the materials
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at the time they are obtained by the department. If the
department accepts the characterization, it shall maintain
that information as confidential. Information describing
physical or chemical characteristics of hazardous or
deleterious substances that have been or may be released
into the environment are not considered confidential. The
department has access to and may use any trade secret
information in carrying out the activities of this part as
may be necessary to protect the public health, safety, or
welfare or the environment while maintaining the information

as confidential.

Section 6. section 75-10-711, MCA, is amended to read:

*75-10-711. Remedial action -- orders -- penalties --

judicial proceedings. (1) The department may take remedial

action necessary--and-—appropriate--to--protect--the-public
heatthi-publiec--wetfarers--or-—the--environment whenever ¢¢
determinea-that:

{a) there has been a release or there is a substantial

threat of a release into the environment that may present an

imminent and substantial endangerment to the public health,

welfare, or safety or the environment; and

{(b) the appropriate remedial action will not be done
properly and expeditiously by the-owner-or-cperater-of-the
vessel;-vehicle;-or-facitity-from-which-the-release-emanates

ar—-by-any-other-responsibie-party by any perscn liable under
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75-10-715(1).

(2) Whenever the department is--authorized--to-—-act
pursnant--te--subseeckion-{i}-er has reason to believe that a
release has occurred or is about toc cccur, the department

may undertake remedial action in the form of any

investigation, monitoring, survey, testing, or other

information-gathering as authorized by [section 4 5] that is

necessary and appropriate to identify the existence, nature,
origin, and extent of the release or the threat of release
and the extent and imminence cof the danger to the public
health, pubtiec safety, or welfarey or the environment. The

department-is-aunthorized-te-draw—upon-the-fund-to--take—-the

remedial-actions

(3} Any person responsibie--for--the--retease liable

under 75-10-715(1) must take immediate action to contain,

remove, and abate the release. Except as provided in
75-10-712, the department is authorized to draw upon the
fund #n--order (o take action under aubaections subsection
(1) and-{2}% if it has made diligent good faith efforts to
determine the identity of the party person or parties
respensible persons liable for the release or threatened
release and:

(a) is unable to determine the identity of the
responsible-party liable person or parties persons in a

manner consistent with the need to take timely remedial
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action; or
(b} the party person or parties persons determined by
the department to be responsibie--fer--the--reiease--eor

threatened--release liable under 75-10-715(1) have been

informed in writing of the department's determination and
have been reguested by the department to take appropriate
remedial action but are unable or unwilling to take sueh
action in a timely manners; and

t4y~-Fhe {c) the written notice to a-responsibie-parey

must-inform-the-responatbie-parey each person informs him

that 1if that-party he is subsequently found liable pursuant
to 75-10-715(1), he may be required to reimburse the £fund
for the costs--of-the state's remedial action taken-by-the
department costs and may be subject to punitive--damages

penalties pursuant to 75-10-715(3}.

{4} Whenever the department is authorized to act

pursuant to subsection {1) or has reason to believe that a

release THAT MAY POSE AN IMMINENT AND SUBSTANTIAL THREAT TO

PUBLIC HEALTH, SAFETY, OR WELFARE OR THE ENVIRONMENT has

occurred or is about to occur, it may issue to any person

liable under 75-10-715{(1) cease and desist, remedial, or

other orders as may be necessary or appropriate to protect

public health, safety, or welfare or the environment,

{5) A person who wviolates or fails or refuses ta

comply with an order issued under (section 4 5] or this
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section may, in an action brought to enforce the order, be

aggessed a civil penalty of not more than $184,000 for each

day in which a violation occurs or a failure or refusal to

comply continues. IN DETERMINING THE AMOUNT QF ANY PENALTY

ASSESSED, THE COURT MAY TAKE INTO ACCOUNT THE NATURE,

CIRCUMSTANCES, EXTENT, AND GRAVITY OF THE NONCOMPLIANCE AND,

WITH RESPECT TO THE PERSON LTABLE UNDER 75-10-715(1), HIS

ABILITY TO PAY; ANY PRIOR HISTORY OF SUCH VIOLATIONS; THE

DEGREE OF CULPABILITY; THE ECONOMIC BENEFIT OR SAVINGS, IF

ANY, RESULTING FROM THE NONCOMPLIANCE; AND ANY OTHER MATTERS

AS JUSTICE MAY REQUIRE. Civil penalties collected under this

subsection must be deposited into the environmental quality

protection fund established in 75-10-704.

(6) A court has jurisdiction to review an order issued

under [(section 4 5] or this section only in the following

actions:

{a} an action under 75-10-715 to recover remedial

action costs or penalties or for contribution;

{b} an action to enforce an  order  issued under

[section 4 5] or this section; or

{c) an action to recover a civil penalty for violation

of or failure to comply with an order issued under [section

4 5] or this sectionsy; OR

{D) AN ACTION BY A PERSON TO WHOM AN ORDER HAS BEEN

ISSUED TO DETERMINE THE VALIDITY OF THE ORDER, ONLY IF THE
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PERSON HAS BEEN 1IN COMPLIANCE AND CONTINUES IN COMPLIANCE

WITH THE ORDER PENDING DECISION OF THE COURT.

{7) In considering objections raised in a ‘judicial

action regarding orders issued under this part, the court

shall uphold and enforce an order issued by the department

unless the ocbjecting party can_ demonstrate, on the

administrative record, that the department’'s decision to

issue the order was arbitrary and capricious or otherwise

not in accordance with law.

(8) Instead of issuing & notification or an order

under this section, the department may bring an action for

legal or equitable relief in the district court 2f the

county where the release or threatened release occcurred or

in the first judicial district as may be necessary to abate

any imminent and substantial endangerment to the public

health, safety, or welfare or the environment resulting from

the release or threatened release."

Section 7. section 75-10-712, MCA, is amended to read:

"75-10-712. Emergency action. 1f the department
determines that immediate response to an imminent threat to
public health, pubiic safety, or welfarey or the environment
is necessary to avoid substantial injury or damage to
persons, property, otf resources, remedial actiocn may be
taken pursuant to 75-10-711(1l) and--t2% without the prior

written notice required by 75-10-711(3){bh}. In-such-a-casey
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the The department must shall give subseguent written notice

to the responsibie-party person liable under 75-10-715(1)

within 5 days after the action is taken, describing the
circumstances which required the action to be taken without

prior notice.”

NEW SECTION. Section 8. Liability of remedial action
contractor. (1) A person who is a remedial acticon contractor
with respect to a release or threatened release of a
hazardous or deleterious substance is not liable under this
part to any person for injuries, costs, damages, expenses,
or other liability that results from the release or
threatened release, including but not limited to claims for
indemnification or contribution and claims by third parties
for death, personal injury, illness, loss or damage to
property, or economic loss.

{2) Immunity from 1liability, pursuant to subsection
(1), does not apply in the case of a release that is caused
by conduct of the remedial action contractor that is
negligent or grossly negligent or that constitutes
intentional misconduct.

{3) This section does not affect the liability of a
person under & warranty under federal, state, or common law
or the 1liability to an employee of an employer who is a
remedial action contractor under any provision of law,

including any provision of a law relating to workers'
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compensation.

(4) A state agency, state employee, or an employee of
a pelitical subdivision who provides services relating to
remedial action while acting within the scope of its or his
authority as a governmental agency or employee has the same
exemption from liability as is provided to the remedial
action contractor under this section.

{5) The defense provided by 75-10-715{5){c) is not
available to a person liable under 75-10-715(1) with respect
to remedial action costs or damages caused by an act or
omission of a remedial action contractor.

{6} Except as provided in subsections (4) and (5),
this section does not affect the liability under this part
of a person other than a remedial action contractor.

{7) This section does not affect the plaintiff's
burden of establishing liability under this part,

(8) This section does not minimize the 1liability,
lessen the standard of liability, or otherwise shield from
liability a potentially responsible party under 75-10-715 or
section 107 of CERCLA for costs or damages incurred as a
result of a release or threatened release of a hazardous or

deleterious substance.

NEW SECTION. Section 9. Administrative penalties. {1)
In lieu of proceeding under 75-10-711(5), the department may

assess penalties of not more than $1,000 per day per
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violation against a person liable under 75-10-715(1) for a
release or threat of release who has failed or refused to
comply with an order issued by the department pursuant to
75-10-711{4) or against a person who has failed or refused
to comply with an order issued by the department pursuant to
[section 4 5(5)].

{2) In determining the amount of any penalty assessed
pursuant to this section, the department shall take into
account the nature, circumstances, extent, and gravity of
the noncompliance and, with respect to the person liable
under 75-10-715{(1), his ability to pay; any prior history of
such violations; the degree of culpability; the ecoaomic
benefit or savings, if any, resulting from the
noncompliance; and any other matters as justice may require.

(3} An adninistrative penalty may not be collected
pursuant to this section unless the person charged with the
noncompliance is given notice and opportunity for a hearing
with respect to the noncompliance. The notice and
opportunity for a hearing must conform to the requirements
of Title 2, chapter 4, part 6.

{(4) A person against whom a penalty is assessed under
this section may obtain judicial review of the penalty as
provided for in Title 2, chapter 4, part 7.

(5) Administrative penalties payable under this

section must be deposited in the enviromnmental quality
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protection fund established in 75-10-704.
Section 10. section 75-10-715, MCA, is amended to
read:

"75-10-715. Reimbursement Liability -- reimbursement

and penalties -—— proceedings -- defenses. (1) Subjeeck

Notwithstanding any other provision of law and subject only

to the defenses set forth in subsection +t43 (5), a--parey
responsible--for--a--retease--ias--tiabie--for Lhe following

persons are jointly and severally liable for a release or

threatened release of a hazardous or deleterious substance

from a facility:

(a) a person who owns or operates a facility where a

hazardous or deleterious substance was disposed of;

{b) a person who at the time of disposal of a

hazardous or deleterious substance owned or operated a

facility where the hazardous or deleterious substance was

disposed of;

(c}) a person who generated, possessed, or was
otherwise responsible for a hazardous or deleterious

substance and who, by c¢ontract, agreement, Or otherwise,

arranged for disposal or treatment of the substance or

arranged with a transporter For transport of the substance

for disposal or treatment; and

(d) a person who accepts or has accepted a hazardous

or_deleterious substance for transport to a dispousal or
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treatment facility.

{2) A person identified in subsection (1) is liable

for the following costs:

fa) all costa-of remedial action taken costs incurred

by the department-pursuant-te-this-part state; and
{b) damages for injury to, destruction of, or loss of
natural resources caused by the release or threatened

release, including the reasonable technical and legal costs

of assessing and enforcing a claim for the injury,

destruction, or loss resulting from the release, unless the

impaired natural resources were specifically identified as

an irreversible and irretrievable commitment of natural

resources in an approved Final state or federal

environmental impact statement or other comparable approved

final environmental analysis for a project or facility that

was the subject of a governmental permit, approval, or

license and the project or facility was being operated

within the terms of its permit, approval, or license.

t24(3) If the responsibie--party person liable under

75-10-715(1) fails, without sufficient cause, to comply with

a department order issued pursuant to 75-10-711(4) or to

properly provide remedial action upon notification by the
department pursuant to 75-10-711(3)¢by, the responsibie
party person may be liable for pumnitive-damages penalties in

an amount not to exceed two times the amount of any costs
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incurred by the department state pursuant to this section.
t3){4) The department may initiate civil proceedings

in district court to recover remedial action costs, natural

resource damages, or penalties under subsections (1) and

¢2¥ through (3}. Proceedings to recover costs and penalties

must be conducted in accordance with [section 13]). Venue for

any action to recover costs, damages, or penalties lies in
the c¢ounty where the release occurred or where the

responsible--party person liable under 75-10-715(1) resides

or has its principal place of buéiness or in the district
court of the first judicial district,

+43{5) No parety person is 1liable under subseetion
subsections (1) er-¢23 through (3) if that party person can
establish by a preponderance of the evidence that:

{(a) the department failed to follow the notice
provisions of 75-10-711 when required; or

(b) the release did not emanate Ffrom any vessel,

vehicle, or facility to which the person contributed any

hazardous gor deleterious substance or over which the party

person had any ownership, authority, or centrol and was not
caused by any action or omission of the party person; or

{c} the release or threatened release occurred solely

as a result of;

{i}) an act or omission of a third party other than

either an employee or agent of the person; or
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(ii} an act or omission of a third party other than one

whose act or omission occurs in connection with a

contractual relationship, existing directly or indirectly,

with the person, if the person establishes by a

preponderance of the evidence that he:

(A) exercised due care with respect to the hazardous

or deleterious substance concerned, taking into

consideration the characteristics of the hazardous or

deletericus substance in light of all relevant facts and

circumstances; and

{B) took precautions against foreseeable acts or

omissions of a third party and the consequences that could

foreseeably result from those acts or omissions;

(d) the release or threat of release occurred solely

as the result of an act of God or an act of war;

{e) the release or threatened release was from a

facility for which a permit had been issued or an approval

granted by the department, the bhazardous or deletericus

substance was specifically identified in the permit or

approval, and the release was within the limits allowed in

the permit or approval;

+e3{f) in the case of assessment of punitive-damages

penalties under subsection (3), that factors beyond the

control of the responsibie-party person prevented the party

person from taking timely remedial actions; or
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(g) the person accepted only household refuse

{garbage, trash, or septic tank sanitary wastes g:nerated by

single or multiple residences, hotels, motels, restaurants,

or similar facilities) for transport to a solid waste

disposal facility, unless that person knew or reasoconably

should have known that the hazardous or deleterious

substance was present in the refuse.

(6) {(a) For the purpose of subsection {(5){c)(ii})}, the

term "contractual relationship" includes but is not 1limited

to land contracts, deeds, or other instruments transferring

title or possession, unless the real property on which the

facility is 1located was acquired by the person after the

disposal or placement of the hazardous or deleterious

substance on, in, or at the facility and one or more of the

following circumstances is also established by the person by

a_ preponderance of the evidence:

{i) at the time the person acquired the facility., the

person did not know and had no reason  tc know that a

hazardous or deleterious substance that is the subject of

the release or threatened release was disposed of sn, in, or

at the facility.

(ii) The person is a governmental entity that acquired

the facility by escheat, lien foreclosure, or through any

other involuntary transfer or acquisition or through the

exercise of eminent domain authority by purchase or
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condemnation,

{iii) The person acquired the facility by inheritance

or_bequest,

{b) In addition to establishing one or more of the

circumstances in subsection (6)(a}{i) through (6){a)(iii),

the person shall establish that he has satisfied the

requirements of subsections {5){c){i) or {5)(c)(ii).

(c) To establish that the person had no reason to

know, as provided in subsection (6)(a})(i), the person must

have undertaken, at the time of acquisition, all appropriate

inquiry into the previous ownership and uses of the property

consistent with good commercial or customary practice in an

effort to minimize liability. For purposes of assessing this

inquiry, the following must be taken into account:

{i) any specialized knowledge ar experience on the

part of the person;

(ii) the relationship of the purchase price to the

value of the property if uncontaminated;

(iii) commonly known or reasonably ascertainable

information about the property;

(iv) the obviousness of the presence or the likely

presence of contamination on_the property; and

{v) the ability tc detect the contamination by

appropriate inspection.

{d}) (i) Nothing in subsections (5)(b) and {5)(c) or in
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this subsection (6) may diminish the liability of a previous

owner or operator of the facility who would otherwise be

liable under this part.

{ii) Notwithstanding this subsection (6), if the

previous owner or operator obtained actual knowledge of the

release or threatened release of a hazardous or deleterious

substance at the facility when the person owned the real

property and then subsequently transferred ownership of the

property to another person without disclosing the knowledge,

the previous owner is liable under subsections {l) through

{3) and no defense under subsection (5)(b) or (5){c) 1is

available to that person.

(e) Nothing is IN this subsection (6) affects the

liability under this part of a.person who, by any act or

omission, caused or contributed to the release Or threatened

release of a hazardous or deleterious substance that is the

subject of the action relating to the facility."

NEW SECTION. Section 11. Settlement —-— bar to
contribution 1liability. (1) A& person who has resolved his
liability to the state arising under 75-10-715 or section
107(a)(1) through (a)(4) of CERCLA 42 U.S.C. 9607(a)(1)
through (a)(4), in an administrative or judicially approved
settlement is not liable for claims for contributicon
regarding matters addressed in the settlement. The

settlement does not discharge any of the other potentially
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liable persons unless its terms provide a discharge. The
terms of the settlement may reduce the potential liability
of the other potentially liable perscons by the amount of the
settlement.

(2) If the state has obtained less than complete
relief from a person who has resolved his liability to the
state in an administrative or judicially approved
settlement, the state may bring an action against any other
person who has not resolved his liability.

(3) A person who has resolved, in whole or in wpart,
his 1liability to the state for the release or for remedial
action costs in an administrative or judicially approved
sattlement may seek contribution from a person who is not
party to a settlement referred to in subsection (1}.

{4) WHENEVER PRACTICABLE AND IN THE PUBLIC INTEREST,

AS DETERMINED BY THE DIRECTOR OF THE DEPARTMENT, THE

DEPARTMENT MAY, AS PROMPTLY AS POSSIBLE, REACH A FINAL

SETTLEMENT WITH A PERSON LIABLE UNDER 75-10-715 1IN AN

ADMINISTRATIVE OR CIVIL ACTION UNDER 75-10-711 IF SUCH

SETTLEMENT INVOLVES ONLY A MINOR PORTION OF THE RESPONSE

COSTS AT THE FACILITY CONCERNED AND, IN THE JUDGMENT OF THE

DEPARTMENT, THE CONDITIONS 1IN EITHER OF THE FOLLOWING

SUBSECTION (4){A) OR (4)(B)_ARE MET:

(A) BOTH OF THE FOLLOWING ARE MINIMAL IN COMPARISON TO

OTHER HAZARDOUS OR DELETERIQUS SUBSTANCES AT THE FACILITY;
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(1) THE AMOUNT OF THE HAZARDOUS OR DELETERIOUS

SUBSTANCES CONTRIBUTED BY THAT PERSON TO THE FACILITY;

{II} THE TOXIC OR OTHER HAZARDQUS EFFECTS OF THE

SUBSTANCES CONTRIBUTED BY THAT PERSON TQ THE FACILITY.

(B) THE PERSON:

(I) I5 THE OWNER OF THE REAL PROPERTY ON OR IN WHICH

THE FACILITY IS LOCATED;

(I1) DID NOT CONDUCT OR PERMIT THE GENERATION,

TRANSPORTATION, STORAGE, TREATMENT, OR DISPOSAL OF ANY

HAZARDOUS OR DELETERIOUS SUBSTANCE AT THE FACILITY; AND

(IIT) DID NOT CONTRIBUTE TO THE RELEASE OR THREAT OF

RELEASE OF A HAZARDOUS OR DELETERIOUS SUBSTANCE AT THE

FACILITY THROUGH ANY ACTION OR OMISSION. THIS SUBSECTION

{4)(B) DOES NOT APPLY IF THE PERSON PURCHASED THE REAL

PROPERTY WITH ACTUAL OR CONSTRUCTIVE KNOWLEDGE THAT THE

PROPERTY WAS USED FOR THE GENERATION, TRANSPORTATION,

STORAGE, TREATMENT, OR DISPOSAL OF ANY HAZARDOUS OR

DELETERIQUS SUBSTANCE.

NEW SECTION. Section 12. condemnation -- creation of
state lien. {1} Whenever the department determines that
property upon which a release or threatened release of a
hazardous or deleterious substance has occurred may present
an imminent and substantial endangerment to the public
health, safety, or welfare or the environment, the

department may condemn the property for public use to
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mitigate the threat. The taking of the property must be
conducted in accordance with the procedure set forth in
Title 70, chapter 30, parts 1 through 3.

{2} All costs, penalties, and natural resource damages
for which a person has been judicially determined to be
liable to the state purswant to 75-10-715 constitute a lien
in Eavor of the state upon all property and rights to the
property that belong to the person.

(3) The 1lien imposed by this section arises at the
time notice incorporating a description of the property
subject to the remedial action and an identification of the
amount of costs, penalties, and natural resource damages is
duly filed with the clerk and recorder of the county in
which the real property is located. A copy o©of the notice
must be served by certified mail upon the liable person.

{(4) The costs, penalties, and natural resource damages
constituting the 1lien may be recovered in an action in the
district court for the district in which the property |1is
located or in which the remedial action is occurring or has
occurred. This section does not affect the right of the
state to bring an action against a person to recover all
costs, penalties, and natural resource damages for which
that person is liable under this part or any other provision
of state or federal law.

{5) The lien must continue until the liability for the
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costs and damages incurred as a result of the release of a
hazardous or deleterious substance is satisfied.

NEW SECTION. Section 13. bDegree of cleanup required
-- permit exemption. (1) A remedial action performed under
thls part must attain a degree of cleanup of the hazardous
or deleterious substance and control of a threatened release
or further release of that substance that assures present
and future protection of public health, safety, and welfare
and of the epvironment.

(2} In approving or carrying out remedial actions
performed under this part, the department:

(a) shall require cleanup consistent with applicable
state or federal environmental requiremments, criteria, Or
limitations;

{b) shall consider and may require cleanup consistent
with substantive state or federal environmental
requirements, criteria, or limitations that are well-suited
to the site conditions; and

{c} shall select remedial actions that, at a minimum,
protect public health, safety, and welfare and the-
environment and that:

{i) use permanent solutions;

{(ii) use alternative treatment technclogies or resource
recovery technologies to the maximum extent practicable; and

(iii) are cost-effective, taking into account the total
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short- and long-term costs of the actions, including the
cost of operation and maintenance activities for the entire
period during which the activities will be required.

{3) The department may exempt any portion of a
remedial action that is conducted entirely on site from a
state or local permit that would, in the absence of the
remedial action, be required if the remedial action is
carried out in accordance with the standards established
under subsection (1) and this part.

NEW SECTION. Section 14. Payment of state costs and
penalties. (1) The department shall keep a recoré of the
state's remedial action costs.

{2) Based on this record, the department shall require
a person liable under 75-10-715 to pay the amount of the
state's remedial action costs and, if applicable, penalties
under 75-10-715(3).

{3) 1If the state's remedial action costs and penalties
are not paid by the liable perscn to the department within
60 days after receipt of notice that the costs and penalties
are due, the department shall bring an action in the name of
the state to recover the amount owed plus reasonable legal
expenses. Phe-——departmentls—-certification-of-—-the--state's
remedia}-aetion-eests—ia—prina—facie-evidence—thab—the-costs
are-reasonable-and-are-consistent-with-this-pares

{4) An action to recover remedial action costs may be
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brought under this section at any time after any remedial
action costs have been incurred, and the court may enter a
declaratory judgment on liability for remedial action costs
that is binding on any subsequent action or actions to

recover further remedial action costs. THE COURT MAY

DISALLOW COSTS OR DAMAGES ONLY IF THE PERSON LIABLE UNDER

75-10-715 CAN SHOW ON THE RECORD THAT THE COSTS ARE NOT

REASONABLE AND ARE NOT CONSISTENT WITH THIS PART.

(5) An initial action for recovery of remedial action
costs must be commenced within 6 years after initiation of
physical on-site construction of the remedial actioﬁ. )

(6) Remedial action costs and any penalties reccvered
by the state under 75-10-715 must be deposited into the
environmental quality protection fund established in
75-10-704.

NEW SECTION. Section 15. public notice of
administrative order or consent decree. (1} Except as

provided in 75-10-712, before FINAL approval BY THE DIRECTOR

OF THE DEPARTMENT of any administrative order ON CONSENT

ISSUED PURSUANT TO 75-10-711 or BEFQRE JUDICIAL APPROVAL OF

A consent decree issued pursuant to this part, the
department shall:

{a) publish a notice and brief description of the
proposed order or decree in a daily newspaper of general

circulation in the area affected and make copies of the
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proposal available to the public:

{b} provide at least 30 days (or whatever additional
time the department may in its discretion grant upon written
request) for submission of written comments regarding the
proposed order or decree and, upon written request by 10 or
more persons or by a group having 10 or more members (but
not including a liable person), conduct a public meeting at
or near the facility for the purpose of receiving verhal
comment regarding the proposed corder or decree; and

{c)} consider written or verbal comments properly
submitted during the comment period or at the public
meeting.

{2) Upon making a final decision regarding the
proposed order or decree, the department shall publish
notice, as provided under subsection (1), and make copies of

the approved order or decree available to the public.

NEW SECTION. Section 16. Agreements to perform
remedial action. (1) To expedite effective remedial actions
and minimize litigation, the department, in its discretion
and whenever practicable and in the public interest, may
NEGOTIATE AND enter into an agreement with any person,
including the owner or operator of the facility from which a
release emanates, to perform a remedial action 1if the

department determines that the action will be properly done

by the person. The agreement must contain terms and
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conditions that the department in its discretion determines
to be appropriate.

(2) Whenever the department enters into an agreement
under this section for remedial action or for assessment or
payment of natural resource damages, the agreement must be
filed in an appropriate district court as a consent decree
and must be available for public comment for at least 30
days.

(3) A decision of the department to enter into or not
enter into agreements under this section is not subject to
judicial review.

NEW SECTION. Section 17. Liability apportionment and
contribution. (1) Any person held jointly and severally
liable under 75-10~715 has the right at trial to have the
trier of fact apportion 1llability among the parties as
provided in this section. The burden is on each liable
person to show how his liability should be apporticned. In
apportioning the liability of any person under this section,
the trier of fact shall consider the following:

(a) the extent to which the perseon's contribution to
the release of a hazardous ar deleterious substance can be
distinguished;

(b) the amount of hazardous or deleterious substance
invelved;

(c) the degree of toxicity of the hazardous or
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deleterious substance involved;

(d) the degree of involvement of and care exercised by
the person in manufacturing, treating, transporting, and OR
disposing of the hazardous or deleterious substance;

(e) the degree of cooperation by the person with
federal, state, or local officials to prevent any harm to
the public health, safety, or welfare or the environment;
and

(£) knowledge by the person of the hazardous nature of
the substance.

{2) If a person is held jointly and severally Lliable
under 75-10-715 and establishes a proportionate share of the
aggregate liability, the person has the right of
contribution from any other liable person. If for any reason
all or part of the contribution from a person liable for
contribution cannot be obtained, each of the other persons
against whom recovery is allowed is liable to contribute a
proportional part of the unpaid portion of the
noncontributing person's share and may obtain judgment in a
pending or subsequent action for contribution from the

noncontributing person.
NEW SECTION. Section 18. Extension of authority. Any
existing authority to make rules on the subject of the

provisions of [this act] is extended to the provisions of

{this aect].
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NEW SECTION. Section 19. codification instruction.

(Sections 1, 47-7?y-87-and-18-through-36 2, 5, 8, 9, AND 11

THROUGH 17] are intended to be codified as an integral part
of Title 7%, chapter 10, part 7, and the provisions of Title
75, chapter 10, part 7, apply to [sections 1, 47-#73--87--and

36-through-36 2, S5, 8, 9, AND 11 THROUGH 17].

NEW SECTION. Section 20, saving clause. [This act)
does not affect rights and duties that matured, penalties
that were incurred, or proceedings that were begun before
[the effective date of this act].

NEW SECTION. Section 21. Severability, If a part of
{this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. 1If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW-SBEPIEN:--Section-21---Retroactive-———appticabitity -
tSection--9i--appties—-retroactivelyr—-within-the-meaning-of
1-2-1897-te-altl-remediat-action-costs-tneurred--before--tthe
effective-date-of-this-actis

NEW SECTION. Section 22, Effective date. [This act)
is effective on passage and approval.

-End-
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Free Conference Committee Report
on 5B 385
Report No. 1, April 13, 1989
page 1 of 2

Mr. President and Mr. Speaker:

We, your Free Conference (ommittee on Senate Bill 385 met and
considered,

Senate Bill 385 (reference copy -- salmon) in its entirety

We recommend that Senate Bill 385 (reference copy -- salmon) be
amended as follows:

1. Page 3, line 23

Strike: "including”
Insert: “apnd is”

2. Page 3, lines 24 and 25.

Following: “{aj” on line 24

Strike: "all substances that are defined as hazardous
substances"”

Insert: "a substance that is defined as a hazardous
substance”

3, Page 4, line 3,
Strike: "all substances”
Insert: "a substance”

4. Page 4, line 5.
Strike: "hazardous substances”
Insert: "a hazardous substance”

5. Page 4, line 7.
Strike: "all s n that are”
Insert: "a substance that is"

6. Page 4, line 1@.
Strike: "all substances”
Insert: "a substance”

7. Page 4, line 11.
Strike: "AHD'
Insert:

8, Page 4,
Strike: "gr”

continued fccsb3iBS. 413

FREE CONFERENRCE COMMITTEE, SB 385
April 13,1989
page 2 of 2

g. Page 15, line 3.

Following: "ee
Insert: "is authorized to act pursuant to subsection (1} or"”

16. Page 23, line 16.
Following: “"permit”
Strike: ", approval,”

11. Page 23, line 18.
Follewing: "permit”™
Strike: ", approval,”

12. Page 25, 1lines 17 and 18.
Strike: "9or" on line 17 through "granted” on line 18

i3. Page 25, lines 19 and 24.
Following: "permit"” on line 189
Strike: "or approval”

14. Page 25, line 21.
Strike: "or approval”

And that this Free Conference Committee Raport be adopted.

FOR THE SENATE

Y

Sen Harp,,Chalrman Brown

Sen. GageljszJ Rep. HarﬁZZéé:aﬂx?
Ve (s

(/L._}”‘ e
Sen. Van Valkenburg

FOR THE HQUSE

@%\

e

verson

_ apopT

REJECT

SR 35§
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SENATE BILL NO. 385
INTRODUCED BY HARP, D. BROWN
BY REQUEST OF THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO REMEDIAL ACTION UPON THE RELEASE OF A
HAZARDOUS SUBSTANCE TO INCLUDE CERTATN PROVISIONS PARALLEL
™0 THE FEDERAL COMPREHENSIVE ENVIRONMENTAL RESPONSE,
COMPENSATION, AND LIABILITY ACT (FEDERAL SUPERFUND);
REDEFINING "HAZARDOUS OR DELETERIQUS SUBSTANCE"; ADDING
LIMITED IMMUNITY FOR REMEDTAL ACTION CONTRACTORS; AUGMENTING
INVESTIGATIVE AND ENFORCEMENT AUTHORITY; PROVIDING FOR
PUBLIC NOTICE AND COMMENT ON ADMINISTRATIVE ORDERS AND
CONSENT DECREES; CLARIFYING AND RDDING DEFENSES TO
LIABILITY; GRANTING CONDEMNATION AUTHORITY FOR CONTAMINATED
SITES; AMENDING SECTIONS 7%5-10-701, 75-10-704, 75-10-711,
75-10-712, AND 75-10-715, MCA; AND PROVIDING AN TMMEDIATE
EFFECTIVE DATE:-—-AND-PROVIBING-REFROACYIVE-APPLIEABEIhITY-TO

CERFAIN-REMEDIAL-ACPION-€65T5."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. short title. This part may be

cited as the “"Comprehensive Environmental Cleanup and

@M Logisiative COuH

Responsibility act”.
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NEW SECTION. SECTION 2. rurposk. THE PURPQSES OF

THIS PART ARE TQ:

(1) PROTECT THE PUBLIC HEALTH AND WELFARE OF ALL

MONTANA CITIZENS AGAINST THE DANGERS ARISING FROM RELEASES

OF HAZARDOUS OR DELETERIQUS SUBSTANCES;

(2) ENCOURAGE PRIVATE PARTIES TO CLEAN UP SITES WITHIN

THE STATE AT WHICH RELEASES OF HAZARDOUS OR DELETERIOUS

SUBSTANCES HAVE OCCURRED, RESULTING IN ADVERSE IMPACTS ON

THE HEALTH AND WELFARE OF THE CITIZENS OF THE STATE AND__ON

THE _STATE'S NMATURAL, ENVIRONMENTAL, AND BIOLOGICAL SYSTEMS;

AND

(3) PROVIDE FOR FUNDING TO STUDY, PLANM, AND UNDERTAKE

THE REHABILITATION, REMOVAL, AND CLEANUP OF SITES WITHIN THE

STATE AT WHICH NO VOLUNTARY ACTION HAS BEEN TAKEN.

Section 3. Section 75-10-701, MCA, is amended to read:
"16-10-701. Definitions. As used in this part, unless
the context requires otherwise, the following definitions
apply:

(1) "Department" rmeans the department of health and
environmental sciences provided for in Title é, chapter 15,

part 21.

(2} "DIRECTOR" MEANS THE DIRECTOR OF THE DEPARTMENT OF

HEALTH AND ENVIRONMENTAL SCTENCES.

£2¥(3) "Environment" means any surface water, ground

water, drinking water supply, land surface or subsurface

-2- SB 385
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strata, or ambient air within the state of Montana or under

the jurisdiction of the state of Montana.

+3%¥(4) (a) “Facility” means:

(i) any building, structure, installation, egquipment,

pipe or pipeline (including any pipe into a sewer Or

publicly owned treatment works), well, pit, pond, lagoon,

impoundment, ditch, landfill, storage cgntainer, motor

vehicle, rolling stock, or aircraft; or

{ii) any site or area where a hazardous or deleterious

substance has been deposited, stored, disposed of, placed,

or otherwise come to be located.

(b} The term does nct include any consumer product in

consumer yse.
t2¥¢t43(5) "Fund" means the eavironmental quality
protection fund established in 75-10-704.

£3r{5%({6) "Hazardous or deleterious substance" means a

substance that peses because of its quantity, concentration,

or physical, chemical, or _infectious characteristics may

pose an imminent and substantial threat to public health ard
that--is-etther-a-petreteum-preduct-or-tisted-as-a-hazaréd rus
substance-—-in--voltume--58;--Federal--Register;—-pages—-13474

through--13533-, safety, or welfare or the environmentsy

tnciuding AND 1S:

(a) ati--substances-—that--are--8efined--as-—hazardous

substances A SUBSTANCE THAT 1S DEFINED AS A HAZARDOUS

-3- SB 185
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SUBSTANCE by section 101(14) of the federal Comprehensive

Environmental Response, Compensation, and Liability Act

(CERCLA), 42 0.S5.C. 9601(14), as amended;

(b) &ti--substances A SUBSTANCE identified by the

administrator of the United States environmental protection

agency as hazardous—-substances A HAZARDOUS  SUBSTANCE

pursuant to section 102 of CERCLA, 42 U.S8.C. 9602, as

amended; ANB

(c) ati--substancea-—that--are A SUBSTANCE THAT IS

defined as a hazardous waste pursuant to section 1004(5} of

the Resource Conservation and Recovery Act of 1976, 42

U.S.C. 5903(5), as amended, including att--subatances A

SUBSTANCE listed or identified in 40 CFR 261;-and: ANB OR

tdy-—any-petroteum-product

{D) ANY PETROLEUM PRODUCT.

t6}(7)_ "Natural resources" ineindes-bmk-is-not-limited

to MEANS land, fish, wildlife, biota, air, surface water,

ground _ water, drinking water supplies, and _any other

resouree SUCH RESOURCES within the state OF MONTANA or

owned, managed, held ip trust or otherwise controlled by or

pertaining APPERTAINING to the state of Montana or a

political subdivision of Lhe state.

£#¥{8) (a) "Owns ¢ operates" means owning, leasing,

operating, managing activities at, or exercising control

over the operation of a facility,

—3- SB 185
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(b} The term does not include holding the indicia of

ownership of a facility primarily to protect a security

interest in the facility or other location upless the holder

has participated in the management of the facility. The term

does not apply to the state or a local government that

acquired ownership or control through bankruptcy, tax

delinguency,

abandonment ., lien foreclogure, o©r other

circumstances in which the government acquires title by

virtue of its functicn as sovereign, unless the state or

local government has caused or contributed to the release or

threatened release of a hazardous or deleterious substance

from the facility., THE TERM ALSO DOES NOT INCLUDE THE OWNER

QR OPERATOR OF THE MILLTOWN DAM LICENSED UNDER PART 1 QF THE

FEDERAL POWER ACT (FERC LICENSE #2543-004) IF A HAZARDOUS CR

DELETERIOUS SUBSTANCE HAS BEEN RELEASED INTO THE ENVIRONMENT

UPSTREAM OF THE DAM AND HAS SUBSEQUENTLY COME TO BE  LOCATED

IN THE RESHRVOIR CHEATED BY SUCH DAM, UNLESS_SUCH OWNER OR

OPERATOR IS A PERSON WHO WOULD QTHERWISE BE LIABLE FOR SUCH

RELEASE OR THREATENED RELEASE UNDER 75-10-715(1).

+84(9) “Person" means _an individual, trust, firm,

joint stock company, joint venture, consortium, commercial

entity, partnership, association, corporation, commission,

state or state agency, political subdivision of the state,

interstate body, or the federal government, including a

federal agency.
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t9y--UPetroteum-prodoct?-includesgasotine;-crude--otfis

fuet-ott7-4ditasei-otl-or-fuelz-Iubricating-otty-sit-siudgqe-or

refuse;-—and-any-other-petroteum-reinted-product-or-waate-or

£raction-therecf-that-ia-iiquid-at--scandard--conditiona--of

temperature--and-——pressure-{68-degrees-P-and-14-7-pounds-per

square-inch-absoluted<

t9¥(10) “PETROLEUM PRODUCT" INCLUDES GASCLINE, CRUDE

OIL (EXCEPT FOR CRUDE OIL AT PRODUCTION FACTLITIES SUBJECT

TO REGLLATION UNDER TITLE 82), FUEL OIL, DIESEL OIL OR FUEL,

LUBRICATING OIL, OIL SLUDGE OR REFUSE, AND ANY OTHER

PETROLEUM-RELATED PRODUCT OR WASTE OR FRACTION THEREOF THAT

IS LIQUID AT STANDARD CONDITIONS OF TEMPERATURE AND PRESSURE

{60 DEGREES F AND 14,7 POUNDS PER SQUARE INCH ABSOLUTE).

+47t383£93£103 (11} "Release" means any spilling,
leaking, pumping, pouring, emitting, emptying, discharging,
injecting, escaping, leaching, cumping, or disposing of a
hazardous or deletericus substance either directly into the
envirc ment sr-tn--a--manscec-—tn--which--the--substance--can

reaserably--be--expected--to--enter--the--envirenment-if-net

eontained;-removedy-osr-abated (INCLUDING THE ABANDONMENT OR

DISCARDING OF BARRELS,

CONTAIRERS, AND OTHER CLOSED

RECEPTACLES CONTAINING ANY HAZARDOUS OR DELETERIQUS

SUBSTANCE}, but excludes releases confined to the indaor
workplace environment, the use of pesticides as defined in

80-8-102(30) when they are applied 1in accordance with

g~ $B 385
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approved federal and state labels, and the use of commercial
fertilizers as defined in 80-10-101(2) when applied as part
of accepted agricultural practice.

£53¢313¢3083¢224{12) "Remedial action” includes all
notification, investigation, administration, monitoring,
cleanup,

restoration, MITIGATION, abatement ., removal,

replacement, enfarcement, 1legal action, health studies,

feasibility studies, and other actions necessary or

appropriate to respond to a release cor threatened release.

225 +3E44323(13) "Remedial action caontract” means a

written contract or agreement entered into by a remedial

action contractor with the state, or with a potentially

responsible party acting pursuant to an order or reqguest

issued by the department, THE UNITED STATES, OR ANY FPEDERAL

AGENCY, to provide a remedial action with respect to a

lease or ibrearened release of a hazardous or delesterious
substance.

£333¢2234333(14) “"Remedial action contractor" means:

{a) any person who enters into and is carrying out a

remedial action contract; or

(b) any person who is retained or hired by a person

described in subsection (13)(a) to provide services relating

to a cemedial action.

+343¢33¥(15) “Remedial action costs" means reasonable

costs that are attributable tc or associated with a remedial

-7- sB 185
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action at a facility, including but rnor_limited to the costs

of administraticn, investigation, legal or enforcement
activities, contracts, feasibility studies, or health
studies.”

Section 4. sSecticn 75-10-704, MCA, is amended to read:

"75-10-704. Environmental guality protection fund. (1)
There is created in the state special revenue fund an
environmental quality protection fund to be administered as
a revolving fund by the department,. The department is
authorized to expend amounts from the fund necessary to
carry out the purposes of this part.

(2) The fund may only be wused to carry out the
cf this part and for re tal actions taken by
the department pursuant to this part in respaonse to a
release of hazardous or deleterious substances, Pund--nses
muat--incinds ~the--condeet--of--the-~hazoardons--waste—-stte
remediat-gection-program;-which-—ts--a--program--of--remediat
actton-st-sites:s

fa;--where-a-retrase—has—-oecurreds-and

{tby-—-where—-the--Hs5-~-environmentat--protection-agency
hasy-under--the--provisiona--sf--the--federat--Eomprehensive
Envirenmentat--Reaponse;--Compensationy-and-biabitity-Act-of
1960-tEEREDAY 7 —as-namended;-eosnducted-a-hazard-ranking--study
and--judged--the ~site--noc--etigibte--for -inctuaton-sn-the

natienat-priarity-  tist--or--where-~the--H.5;--environmental
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pretection- -agency-has-no-authertey-sr-no-pian-to-assess-che
site-under-eEREbAT

{3) Phe-departmentis-—program-for-remediat-actton-under
subsection--t2y-—must--inctude Fo--nmaintarn---an---adequate

revelving-fund;-the THE department shall:

(a) establish and implement a system for prioritizing

sites for remedial action based on potential effects on
human health and the environment; and

(b) tinvestigatien investigate, negotiation negotiate,
and take legal action, as appropriate, Lo identify
responsible parties, to obtain the participation and
financial contribution of responsible parties for the
remedial action, to achieve remedial action, and to recover
costs and damages incurred by the state.

{4} There must be deposited in the fund:

{a) all penalties, NATURAL RESCURCE damages, and

department--expenditures remedial action costs recovered

pursuant to 75-10-715;

{(b) all administrative penalties assessed pursuant to

[section & 9] and all civil penalties assessed pursuant to
75-10-711(5}:
tb¥(c) funds appropriated to the fund by the

legislature; and
tey(d) funds ceceived from the interest income of the

resource indemnity trust fund pursuant to 15-38-202.
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(%) Whenever the amount of money in the fund is
insufficient to carry out remedial action, the department
may apply to the governor for a grant from the environmental

contingency account established pursuant tec 75-1-1101."

NEW SECTION, Section 5. Information gathering and
access. (1) The department may undert:ke any investigative
or other information-gathering action that it considers
necessary or appropriate for determining the need for
remedial action, choosing or taking a remedial action, or
otherwise enforcing the provisions of this part.

(2) Any AUTHORIZED officer, employee, or
representative of the department may require a person who
has or may have information relavant to a release or
threatened release of a hazardous or deleterious substance
to furnish, upon request, any information or documents
relating to but not limited to the following matters:

{a) the identification, nature, and guantity of a
hazardous or deleterious substance that has been or is being
generated, treated, stored, or disposed of at or transported
Erom a facility;

(b) the nature or extent ¢of a release or threatened
release of a hazardous or deleterious substance at or from a
facility:

(¢) information relating to the ability of a person tao

pay for or to perform a cleanup; and

-10- SB 38S
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(d) any other information relevant to the department's
determination of the appropriate remedial action to be taken
or to the enforcement of this pare.

(3) For purposes of assisting the department in
acquiring information relevant to the need for, the
determination of, or the taking of remedial action or
otherwise enforcing the provisions of this part, any deoiy
authorized officer, employee, or representative of the
department is authorized to:

(a) enter or have access at reascnable times to any
facility or other place or property where:

{i) a hazardous or deleterious substance may be or has
been generated, stored, treated, disposed of, or transported
from;

{i1) there has been or may be a release of a hazardous
or deleterious substance:

{iii) records or other relevant information regarding a
release or threatened release 1is lccated;

(iv) entry 1is necessary to determine the need for any
appropriate remedial action; or

{v) entry is necessary to effectuate a remedial action
under this part; and

(b) inspect and obtain samples from the facility or
other place or property referred to in subsection (3)(a) or

from any location where a suspected hazardous or deleterious
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substance may be located. Any AUTHORIZEI officer, employee,
or representative of the department is authorized to inspect
and obtain samples of containers or labeling for suspected

hazardous or deleterious substances. EACH SUCH INSPECTION

MUST BE COMPLETED WITH REASONABLE PROMPTNESS. If the

AUTHQORIZED officer, employee, or representative obtains
samples, before leaving the premises he shall give to the
owner, operator, tenant, or other person in charge of the
place from which the samples were obtained a receipt
describing the sample obtained and, if requested, a portion

of each sample. A COPY OF THE RESULTS OF ANY ANALYSIS MADE

QF SUCH SAMPLES MUST BE FURNISHED PHOMPTLY TO THE OWNER,

, MT AR AmITen nmnon
CPERATCR, TEKNANT, OR OTHER PERSOD

CAN BE LOCATED.

(4) The department may issue subpoenas for the
atzendance and testimony of witnesses and the producticn of
relevant papers, bocks, or documents in-ecennection-with-—the
rnfarmatron-gathering-autheority-conferred-pursvant--to—-this

section RELATING TO THE MATTERS [N [SECTION 5(2)(A) THROUGH

{2)(D)]. The methed for service of subpoenas and payment of
witness fees and mileage is the same as that required in
civil actions in the district courts of the state. 1In case
of a refusal to obey a subpoena issued and served upon a
person pursuant to this subsection, the district court for a

district in which the person is found, re:nides, or transacts
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business, upon application of the department and after
notice to the person, has jurisdiction to issue an order
reguiring the person to appear and either give testimony or
produce documents, or both, before a hearing officer. A
failure to obey the order of the court may be punished by
the court as a contempt.

{5) If consent is not granted regarding a request made
by an AUTHORIZED officer, employee, or representative under
this section, the director of the department may issue an
order directing compliance with the request.

(6) The department may commence a ¢ivil acticn to
compel compliance with an order issued pursuant to this
section.

{7) In any action commenced pursuant to subsection (8)

WHEN THE COURT DETERMINES THAT THERE MAY BE AN TMMINENT AND

SUBSTANTIAL THREAT TO PUBLIC HEALTH, SAFETY, OR WELFARE OR

THE ENVIRONMENT, the «c¢ourt shall enjoin any activity that

constitutes a failure to comply with the order and shall
direct compliance with the order unless, under the
circumstances of the case, the order 1is arbitrary and
capricious or otherwise not in accordance with law.

{8) Persons subject to the requirements of this
section may make a written claim of confidentiality for
information unique to the owner or operator of a facility

that would, if discleosed, reveal methods or processes
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entitled to protection as trade secrets. The claim of
confidentiality must be clearly designated on the materials
at the time they are obtained by the department. If the
department accepts the characterization, it shall maintain
that information as confidential. Information describing
physical or chemical characteristics of hazardous or
deleterious substances that have been or may be released
into the environment are not considered confidential. The
department has access tc arnd may use any trade secret
information in carrying out the activities of this part as
may be necessary to protect the public health, safety, or
welfare or the environment while maintaining the information
as confidential.

Section 6. Section 75-10-711, MCA, is amended to read:

"75-10-711. Remedial action -- orders -- penalties --

judicial proceedings. {l}) The department may take remedial

action meecesssary--and--apeoropriate-—-—to--proteect--the-publie
keatths-public—-welfare;--sr~-the--environment whenever it
determinesa-that:

{a) there has been a release or there is a substantial

threat of a release into the environment that may present an

imminent and substantial endangerment to the public health,

welfare, or safety or the environment; and

(b) the appropriate remedial action will not be done

properly and expeditiously by the-owner-er-operator-of-the
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vesser;-vehietes-or-facitity-from-which-the-reiease-amanates
or-by-any-ether-responatbie-party by any person liable under

75-10-715(1).

{2) Whenever the department is--auvthorized--to—-act

pursuant--te-subsection-tij-or IS AUTHORIZED TO ACT PURSUANT

TO SUBSECTION (1) OR has reason to helieve that a release

has occurred or is about to accur, the department may

undertake remedial action in the form of any investigation,

monitoring, survey, testing, or other information-gathering

as authorized by ([section 4 5] that is necessary and

appropriate to identify the existence, nature, origin, and
extent of the release or the threat of release and the
extent and imminence of the danger to the public health,
pubtie safety, or welfarey; or the environment. fhe

deparement--ia--anthorized-to-draw-dpon-the~fund-re-take-the

remadiat-actions

(3) Any person respensibie-—fer--the--retease liable
under 75-10-715(1) must take immediate action to contain,
remove, 4nd abate the release. Except as provided in
75-10-712, the department is authorized to draw upon the
fund tn-order tc take action under subsections subsection
(1) and--¢23 if it has made diligent good faith efforts to
determine the identity of the party person or parties

responsib e persons liable for the release or threatened

release and:
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{a) is unable to determine the identity of the
responstble--party liable person or parties persons in a
manner consistent with the need to take timely remedial
action: or

{b) the parey person or partiea persons determined by
the department to be respensibie--for--the--retease---or

chreatemed-~-retease liable under 75-10-715(1) have Dbeen

informed in writing of the department's determination and
have been requested by the department to take appropriate
remedial action but are unable or unwilling to take such
action in a timely manner=; and

t4¥--Fhe (c) the written notice to a-responsibie-party

mast——inform--the--reaponsibte-party each person informs him

that if that-party he is subsequently found liable pursuant
to 75-10-715(1), he may be reguired to reimburse the Eund
for the eosts-sf-the state’'s remed.al action taken--by--the
deparement costs and may be subject to punitive-damages

penalties pursuant to /5-10-715(3).

{4) Whenever the department is_ authorized to act

pursuant to  subseclion (1) or has reason to believe that a

release THAT MAY POSYK AN IMMINENT AND SUBSTANTIAL THREAT TO

PUBLIC HEALTH, SAFETY, OR WELFARE OR THE ENVIRONMENT nas

occurred or is about to occur, it may issue to any person

liable under 75-10-715(1) cease and desist, remedial, or
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public health, safety, or welfare or the environment,

{5) A person who violates or fails or refuses to

comply with an order issued under [section 4 5] or this

section may, in an_action brought to enforce the order, be

assessed a civil penalty of not more than §$10,000 for each

day in which a violation occurs or_a failure or refusal to

comply continues., IN DETERMINING THE AMOUNT OF ANY PENALTY

ASSESSED, THE COURT MAY TAKE INTO ACCOUNT THE NATURE,

CIRCUMSTANCES, EXTENT, AND GRAVITY OF THE NONCOMPLIANCE BAND,

WITB RESPECT TO THE PERSON LTABLE UNDER 75-10-715(1}), HIS

ABILITY TO PAY; ANY PRIOR HISTORY OF SUCH VIOLATIONS; THE

DEGREE OF CULPABILITY; THE ECONOMIC BENMEFIT OR SAVINGS, IF

ANY, RESULTING FROM THE NONCOMPLIANCE; AND ANY OTHER MATTERS

AS JUSTICE MAY REQUIRE, Civil penalties collected under this

subsection must be deposited into the environmental guality

protection fund established in 75-10-704.

{6) A court has jurisdiction to review an crder issued

under {section 4 5] or this section only in the Ffollowing

actions:

(a) an action under 75-10-715 to recover remedial

action_costs or penalties or for contribution;

(b) an_action to enforce an order issued  under

[section # 9] or this section; er

{(c) an_action to recover a civil penalty for violation

of or fajlure to comply with an order issued under (section
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4 5] or this sectionsz; OR

{P} AN ACTION BY A PERSON TO WHOM AN ORDER HAS BEEN

ISSUED TO DETERMINE THE VALIDITY OF THE ORDER, ONLY I1F THE

PERSON HAS BEEN IN COMPLIANCE AND CONTINUES IN COMPLIANCE

WITH THE ORDER PENDING DECISLION OF THE COURT.

{7) In_ considering objections raised in a judicial

action regarding orders issued under this part, the court

shall wuphold and enforce an_order issued by the department

demonstrate, on the

unless the objecting party _can

administrative record, that the department's decision to

issue the order was arbitrary and capricicus or otherwise

not in accordance with law.

(8) Instead of issuing a notification or am order

under this section, the department may bring an action for

legal or equitable relief in the district court of the

county where the release or threatened release occurred or

in the First judicial district as may be necessary to abate

any imminent and substantial endangerment te the public

health, safety, or welfare or the environment resulting from

the release or threatened release.”

Section 7. Section 75-10-712, MCA, is amended to read:
"75-10-712. Emergency action. If the department
determines that immediate response to an imminent threat to

public health, pubtie safety, or welfarey or the environment

is necessary to avoid substantial injury or damage to
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perscons, property, or resources, remedial action may be
taken pursuant to 75-10-711(1) and-+2} without the prior
written notice reguired by 75-106-711({3)tbt. In-such-a--cases
the The department must shall give subsequent written notice

to the responsibie--party person liable under 75-10-715(1)

within 5 days after the action 1is taken, descrihing the
circumstances which reguired the action to be taken without
prior notice."

NEW SECTION. Section 8. Liability of remedial action
contractor. {1) A person who is a remedial action contractor
with respect toc a release or threatened release of a
hazardous or deleterious substance is not liable under this
part to any person for injuries, costs, damages, expenses,
«v other liability that results from the release or
threatened release, including but not limited to claims for
indemnification or contribution and claims by third parties
tor death, personal injury, 1illness, loss or damage to
property, or economic loss.

(2) Immunity from liability, pursuant to subsection
(1), does not apply in tie case of a release that is caused
by conduct of the remedial action contractor that is
negligent or grossly negligent or that constitutes
intentional misconduct.

(3) This section does not affect the liability of a

person under a warranty under federal, state, or common law
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or the liability tec an employee of an employer who is a
remedial action contractor under any provision of law,
including any provision of a law relating to workers'
compensation.

{4) A state agency, state employee, Or an employee of
a political subdivision who provides services relating to
remedial action while acting within the scope of its ar his
authority as a governmental agency or employee has the same
exemption from liability as 1s provided to the remedial
action contractor under this section.

{5) The defense provided by 75-10-715(5)}(c) 1is not
available to a person liable under 75-10-715{(1) with respect
to remedial action costs or damages caused by an act or
omission of a remedial action c¢ontractor.

(6) Except as provided in subsections (4) ard (5),
this section does not affect the liability under this part
of a person other than a remedial action contractor.

(7) This section does not affect the plaintiff's
burdenr of establishing liability under this part.

(8) This section does not minimize +the liability,
lessen the standard of liability, or otherwise shield from
liability a potentially responsible party under 75-10-715 or
section 107 of CERCLA for costs or damages incurred as a
result of a release or threatened release of a hazardous or

deleterious substance.

-20- SB 185



[ S

@ =~ thun

10
11
12
13
14
15
16
17
18
15
20
21
22
23
24

25

SB 0385/05

NEW SECTION. Section 9. Administrative penalties. (1)
In lieu of proceeding under 75-10-711(5), the department may
assess penalties of not more than §$1,000 per day per
violation against a person liable under 75-10-715{1) for a
release or threat of release who has failed or refused to
comply with an order issued by the department pursuant to
75-10-711(4) or against a person who has failed or refused
to comply with an order issued by the department pursuant to
{section 4 5(5)1}.

(2) In determining the amount of any penalty assessed
pursuant to this section, the department shall take into
account the nature, circumstances, extent, and gravity of
the noncompliance and, with respect to the person liable
under 75-10-715(1), his ability to pay:; any prior history of
such violations; the degree of culpability; the economic
benefit or savings, if any., resulting from the
noncompliance; and any other matters as justice may reguire.

(1) An administrative penalty may not be collected
pursuant to this section unless the person charged with the
noncompliance is given notice and opportunity for a hearing
with respect to the ncncompliance. The notice and
opportunity for a hearing must conform to the requirements
of Title 2, chapter 4, part 6.

(4) A person against whom a penalty is assessed under

this section may obtain judicial review of the penalty as
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provided for in Title 2, chapter 4, part 7.

{5) Administrative penalties payable under this
section must be deposited in the environmental quality
protection fund established in 75-10-704.

Section 10. section 75-10-715, MCA, is amended to
read:

"75-10-715. Retmbuorsement Liability ieimbursement

and penalties -- proceedings -- defenses. (1) Subject

Notwithstanding any other provision of law and subject only

to the defenses set forth in subsection ¢4} (5), a-marey

responsibie-for--a--reltease--ia--ittabte--for the following

persons are dointly and severally liable for a release or

threatered release of a hazardous cr deleterious substance

from a facility:

{a) a person who owns or operates a facility where a

hazardous or deleterious substance was &isposed of;

(b)) a person who at the time of disposal of a

hazardous or deleterious substance owned or operated a

facility where the bazardous or deleterious substance was
disposed of;

c a erson who enerated, ssessed, or was
P . g

otherwise responsible for a hazardous or deleterious

substance and who, by contract, agreement, or otherwise,

arranged for disposal or treatment of the substance or

arranged with a transporter for transport of the substance
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for disposal or treatment; and

(d} a person who accepts or has accepted a hazardous

or deleterious substance for transport to a disposal or

treatment facility.

(2) A person identified in subsection (1) is liable

for the following costs:

(a) all cears-of remedial action taken costs incurred
by the department-pursuant-te-this-part state; and

{h) damages for injury teo, destruction of, or loss of
natural resources caused by the release or threatened

release, including the reasonable technical and legal costs

of assessing and enforcing a c¢laim for the injury,

destruction, or loss resulting Erom the release, unless the

impaired natural resocurces were specifically identified as

an_irreversible and irretrievable commitment of natural

resources in an approved final state or federal

environmental impact statement or other comparable approved

final environmental analysis for a project or facility that

was the subject of a governmental permity--apprevaty or

license and the project or facility was being operated

within the terms of its permity-appreval; or license.

+23(3) 1If the respensible-party person liable under

75-10-715(1) fails, without sufficient cause, to comply with

a department order issued pursuant to 75-10-711(4) or to

properly provide remedial action upon notification by the
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department pursuant to 75-10-711(3)th}, the respensibie
party person may be liable for punitive damages penalties in
an amount not to exceed two times the amount of any costs
incurred by the department state pursuant to this section.

+3¥{4) The department may initiate civil proceedings

in district court to recover remedial action costs, natural

resource damages, or penalties under subsections {1) and

t2¥ through (3). Proceedings to recover casts and penalties

must be conducted in accordance with [section 13]. Venue for

anv action to recover costs, damages, or penalties lies in
the county where the release occurred or where the

responaibie-party person liable under 75-10-715{1) resides

or has its principal place of business or in the district
court of the first judicial distriet.

t4¥({5) No party person is liable under subsection
subsections (1) er-¢2¥ through (3) if that party person can
establish by a preponderance of the evidence that:

(a) the department failed to follow the notice
provisions of 75-10-711 when required; or

(b} the release did not emanate from any vessel,

vehicle, or facility to which the person contributed any

hazardous or deletervious substance or over which the party

erson had any ownership, authority, or control and was not
caused by any action or omission of the party person; or

(c) _the releasc or_threatened release occurred solely
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as a result of:

(i) an act or omigsion of a third party other than

either an employee or agent of the person; or

(ii) an act or omission of a third party other than one

whose act or omission occurs in  connection with a

contractual relationship, existing directly or indirectlv,

with the person, if the person  establishes by a

preponderance of the evidence that he:

(A) exercised due care with respect to the hazardous

or deleterious substance  concerned, taking into

consideration the characteristics of the hazardous or

deleteriocous substance in light of all relevant facts and

circumstances; and

(B} took precautions against foreseeable acts or

omissions of a third party and the conseguences that could

foreseeably result from those acts or omissions;

(d) the release or threat of release occurred solely

as the result of an act of God or an act of war;

{(e) the release or threatened release was from a

facility for which a permit had been_ issued er--an--approvail

granted by the department, the hazardous or deleterious

substance was  specifically identified in the permit or

approval, and the release was within the limits allowed in

the permit ~r-8pprovai;

te}(f) in the case of assessment of punitive--damages
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penalties under subsection (3), that factors beyond the

control of the respensibie-party person prevented the parey
person from taking timely remedial actionz; or

{g) _the person accepted only household refuse

{garbage, trash, or septic tank sanitary wastes generated by

single or multiple residences, hotels, motels, restaurants,

or similar facilities) for transport to a solid waste

disposal facility, unless that person knew or reasonably

should have  known that the hazardous or deleterious

substance was present in the refuse.

(6) {(a) For the purpose of subsection (S5){e)(ii}), the

term “"contractual relationship” includes but is not limited

to luand contracts, deeds, o sither instruments transferring

title or possession, unlszs the real property on which the

facility is located was acquired by the person after the

disposal or placemcnt  of the hazardous or deleterious

substance on, in, or at the facility and one or more of the

Eollowing circumstances is also established by the person by

a preponderance of the evidence:

(i) At the time the person acguired the facility, the

person did not know and had no reason te know that a

hazardous or deleterious substance that is the subject of

the release or threatened release was disposed of on, in, or

at _the facility.

{ii) The person is a governmental entity that acquired

-26- 5B 385



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0385705

the facility by escheat, lien foreclosure, or through any

other involuntary transfer or acquisition or through the

exercise of eminent domain authority by purchase or

condemnation.
{1ii) The person acquired the Facility by inheritance
or bequest.

(b} In addition to establishing one or more of the

circumstances in subsection (6)ta)(i) through (6)(a)(iiiy,

the person shall establish that he has satisfied the

requirements of subsections (5}(c}{i) or {(S){eyp{iiy.

(e) To establish that the person had no reason  to

know, as provided in subsection ({6)(a){i), the person must

have undertaken, at the time of acquisition, all appropriate

inquiry into the previous ownership and uses of the property

consistent with good commercial or customary practice in  an

effort to minimize jiability. For purposes of assessing this

inquiry, the following must be taken into account:

i) _any specialized knowledge or experience gn the

part of the perscn;

tii) the relaticnship of the purchase price to the

value of the property if uncontaminated;

{iii) commonly known or reasonably ascertainabie

information about the property:

{iv}) the obviousness of the presence or the Tikedy

presence of contamination on the property; and
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(v} the ability to detect the contamination by

appropriate inspection.

{d) (i) Nothing in subsections (5){b) and (5){c) or in

this subsection {(6) may diminish the liability of a previous

owner or operator of the facility who would otherwise be

liable under this part.

(ii) Notwithstanding this subsection (6), if the

previous owner or operator obtained actual kncwledge of the

release or threatened reiease of a hazardous or deleterious

substance at the facility when the person cowned the real

property and then subsequently transferred ownership of the

property to another person without disclesing the knowledge,

the previous owner is liable under subsections (1) through

{3) and no defense under subsection (5)(b) or ({5)(c} is

available to that person.

{e) Nothing t= IN this subsection ({6) affects the

liability wunder this part of a person who, by any act or

omission, caused_or_contributed to the release or threatened

release of a hazardous or deleterious substance that is the

subject of the action relating to the facility."

NEW SECTION. Section 11. Settlement - bar to
contribution liability, (1) A person who has resolved his
liability to the state arising under 75-10-715 or section
107(a)(1) through {a){4) o©of CERCLA 42 U.5.C. 9607(a)(l)

through (a)(4), in an administrative or judicially approved
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settlement is not 1liable £or c¢laims for contribut fan
regarding matters  addressed in the settlement. The
settlement does not discharge any of the othet potentially
liable persons unless its terms provide a discharge. The
terms of the settlement may reduce the potential liability
of the other potentially liable persons by the amount of the
settlement,

{2) If the state has obtained 1less than complete
relief from a person who has resolved his liability to the
state in an administrative or judicially approved
settlement, the state may bring an action against any other
person who has not resolved his liability.

{3) A person who has resolved, in whole or in part,
his liability to the state for the release or for remedial
action costs in an administrative or judicially approved
settlement may seek contribution from a person who is not
party to a settlement referred to in subsection (1).

(4) WHENEVER PRACTICABLE AND TN THE PUBLIC INTEREST,

AS DETERMINED BY THE DIRECTOR OF THE DEPARTMENT, THE

DEPARTMENT MAY, AS PROMPTLY AS POSSIBLE, REACH A FINAL

SETTLEMENT WITH A PERSON LIABLE OUNDER 75-10-715 IN AN

ADMINISTRATIVE OR CIVIL ACTION UNDER 75-10-711 IF SUCH

SETTLEMENT INVOLVES ONLY A MINOR PORTION OF THE RESPONSE

COSTS AT THE PACILITY CONCERNED AND, IN THE JUDGMENT OF THE

DEPARTMENT, THE CGONDITIONS IN EITHER OF THE FOLLOWING
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SUBSECTION (4)(A; OR (4)(B) ARR: MET:

{(A) BOTH OF THE FOLLOWING ARE MINIMAL IN COMPARISON TO

OTHER HAZARDOUS OR DELETERIQUS SUBSTANCES AT THE FACILITY;

(I) THE _AMOUNT OF THE HAZARDOUS OR DELETERIQUS

SUBSTANCES CONTRIBUTED BY THAT PERSON TO THE FACILITY;

(II) THE TOXIC OR OTHER HAZARDOUS EFFECTS OF THE

SUBSTANCES CONTRIBUTED BY THAT FPERSON TO THE FACILITY.

{B) THE PERSON:

{I}) IS THE OWNER OF THE REAL PROPERTY ON OR IN WHICH

THE FACILITY IS LOCATED;

(II) DPID NOT CONDUCT OR_ PERMIT THE GENERATION,

TRANSPORTATION, STORAGE, TREATMENT, OR DISPQSAL QF ANY

HAZARDOUS OR DELETERIQUS SUBSTANCE AT THE FACILITY: AND

(I1I) DID NOT CONTRIBUTE TO THE REL:ASE GR THREAT OF

RELEASE OF A HAZARDOUS QR DELETERIOUS SUBSTANCE AT THE

FACILITY THROUGH ANY ACTION OR QMISSION. THIS SUBSECTION

{4)(B) DOES WNOT APPLY IF THE PERSON PURCHASED THE _REAL

PROPERTY WITH ACTUAL OR CONSTRUCTIVE KNOWLEDGE THAT THE

PROPERTY WAS USED FOR THE GENERATION,  TRANSPORTATION,

STORAGE, TREATMENT, OR DISPCUSAL OF ANY HAZARDOQUS OR

DELETERIQUS SUBSTANCE.

NEW SECTION. Section 12. condemnation -- creation of
state lien. (1) Whenever the department determines that
property upon which a release or threatened release ©of a

hazardous or deleterious substance has occurred may present
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an imminent and substantial endangerment to the public
health, safety, or welfare or the epvircnment, the
department may condemn the property for public use to
mitigate the threat. The taking of the property must be
conducted in accordance with the procedure set forth in
Title 70, chapter 30, parts 1 through 3.

(2} All costs, penalties, and natural resource damages
for which a person has been judicially determined to be
liable to the state pursuant to 75-10-715 constitute a lien
in favor o©of the state upon all property and rights to the
property that belong to the person.

{3) The lien imposed by this section arises at the
time notice incorporating =2 description of the property
subject to the remedial action and an identification of the
amount of costs, penalties, and natural resource damages is
duly filed with the clerk and recorder of the county in
which the real property is located. A copy of the notice
must be served by certified mall upon the liable person.

{(4) The costs, penalties, and natural resource damages
constituting the lien may be recovered in an action in the
district court for the district in which the property is
located or in which the remedial action is occurring or has
accurred. This section does not affect the right of the
state to bring an action against a person to recover all

costs, penalties, and natural resource damages for which
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that person is liable under this part or any other provision
of state or federal law.

(5) The lien must continue until the liability for the
costs and damages incurred as a result of the release of a

hazardous or deletericus substance is satisfied.

NEW SECTION. Section 13. Dpegree of cleanup required
-- permit exemption. (1) A remedial action performed under
this part must attain a degree of cleanup of the hazardous
or deleterious substance and control of a threatened release
or further release of that substance that assures present
and future protection of public health, safety, and welfare
and of the environment.

{2} In approving or cartying out remedial actions
performed under this part, the department:

(a) shall regquire c¢leanup consistent with applicable
state or federal environmental requiremments, criteria, or
limitations;

{b} shall vconsider and may require cleanup consistent
with substantive state or federal environmental
requirements, criteria, or limitations that are well-suited
to the site conditions; and

{c} shall select remedial actions that, at a minimum,
protect publi health, safety, and welfare and the
environment and that:

{1) use permanent solutions;
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(ii) use alternative treatment technclogies or resource
recovery technologies to the maximum extent practicable; and

(iii) are cost-effective, taking into account the total
short- and long-term costs of the actions, including the
cost ofF operation and maintenance activities for the entire
period during which the activities will be required.

{3} The department may exempt any portion of a
remedial action that is conducted entirely on site from a
state or local permit that would, in the absence of the
remedial action, be required if the remedial action is
carried out in accordance with the standards established

under subsection (1) and this part.

NEW SECTION. Section 14. payment of state costs and

penalties. (1) The department shall keep a record of the
state's remedial action costs.

{2} Based on this record, the department shall require
a person liable under 75-10-715 to pay the amount of the
state's remedial action costs and, if applicable, penalties
under 75-10-715(3).

{31} If the state's remedial action costs and penalties
are not paid by the liable person to the department within
60 days after receipt of notice that the costs and penalties
are due, the department shall bring an action in the name of
the state to recover the amount owed plus reasonable legal

expenses. ‘'the--departmeaets--cértification--of--the-statels
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remediat-action-costs-ts-prime-facie-evidence-that-the-coaes
are-reajonabte-and-are-cenaistent-with-this-pares

{4) An action to recover remedial action costs may be
brought wunder this section at any time after any remedial
action costs have been incurred, and the court may enter a
declaratory Judgment on liability for remediai cition costs
that is binding on any subseguent action or actions to

recover further remedial action cosrs. THE COURT MAY

DISALLOW COSTS OR DAMAGES ONLY IF THE PERSON LIABLE UNDER

75-10-715 CAN SHOW ON THE RECORD THAT THE COSTS ARE NOT

REASONABLE AND ARE NOT CONSISTENT WITH THIS PART.

{(5) An initial action for recovery of remedial action
costs must be commenced within 6 years after initiation of
physical on-site ¢onstruction of the remedial action.

(6) Remedial action costs and any penalties recovered

by the state under 75-10-715 must be deposited into the

environmental guality protection fund established in
75-10-704.
NEW SECTION. Section 15. public notice of

administrative order or consent decree. {l) Except as

previded in 75-10-712, before FINAL approval BY THE DIRECTOR

OF THE DEPARTMENT of any administrative order ON CONSENT

ISSUED PURSUANT TO 75-10-711 or BEFORE JUDICIAL APPROVAL OF

A consent decree issued pursuant to this part, the

department shall:
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(a) publish a notice and brief description of the
proposed order or decree in a daily newspaper of general
circulation in the area affected and make copies of the
proposal available to the public;

{(b) provide at least 30 days {(or whatever additional
time the department may in its discretion grant upon written
request) for submission of written comuents regarding the
proposed order or decree and, upon written reguest by 10 or
more persons or by a group having 10 or more members (but
not including a liable person), conduct a public meeting at
or near the facility for the purpose of receiving verbal
comment regarding the proposed order or decree; and

{c) consider written or wverbal comments properly
submitted during the comment period or at the public
meeting.

i2) Upon making a final decision regarding the
proposed order or decree, the department shall publish
notice, as provided under subsection {1), and make copies of

the approved order or decree available to the public.

NEW SECTION. Section 16. Agreements to perform
remedial action. (l) To expedite effective remedial actions
and minimize litigation, the department, in its discretion
and whenever practicable and in the public interest, may

NEGOTIATE AND enter into an agreement with any person,

including the owner or operator of the facility from which a
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release emanates, to perform a remedial action if the
department determines that the action will be properly done
by the person. The agreement must contain terms and
conditions that the department in its discretion determines
to be appropriate.

(2) Whenever the department enters into an agreement
under this section for remedial action or for assessment or
payment of natural resource damages, the agreement must be
filed in an appropriate district court as a consent decree

and must be available for public comment for at least 30

days.
{3) A decision of the department to enter into or not
enter into agreements under this section is not subiject to

judicial review.

NEW SECTIOn. Section 17. Liability apportionment and
contribution. (1) Any person held Jjointly and severally
liable wunder 75-10-7i5 has the right at trial to have the
trier of fact apportion liability among the parties as
provided 1in this section. The burden is on each liable
person to show how his liability should be apporticned. 1In
apportioning the liability of any person under this section,
the trier of fact shall consider the following:

(a) the extent to which the person’s contribution to
the release of a hazardous or deleterious substance can be

d stinguished;
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{b) the amount of hazardous or deleterious substance
involved:

(¢} the degree of toxicity of the hazardous ar
deletericus substance involved;

{d) the degree of involvement ¢of and care exercised by
the person in manufacturing, treating, transporting, and OR
digposing of the hazardous or deleterious substance;

{e) the degree of cooperation by the person with
federal, state, or local officials to prevent any harm to
the public health, safety, or welfare or the environment;
and

(f) knowledge by the person of the hazardous nature of
the substance.

(2) 1If a person is held jointly and severally liable
under 75-10-715 and establishes a proporticnate share aof the
aggregate liability, the person has the rignt of
contribution from any other liable person, If for any reason
all or part of the contribution from a person liable for
contribution cannot be obtained, each of the other persons
against whom recovery is allowed is liable to contribute a
proportionat part of the unpaid porticn of the
noncontributing person's share and may cbtain judgment in a
pending or subsequent action for contribution from the

noncontribut ing person.

nNEW skCTION.  Section 18. Extension of authority. Any
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existing authority tc make rules on the subject of the
provisions of [this act] is extended to the provisiens of

[this act].

NEW SECTION. Section 19. codification instructior.

[Sections 1, 47-77-87-and-10-through-i6 2, 5, 8, 9, AND 11

THROUGH 17] are intended to be codified as an integral part
of Title 75, chapter 10, part 7, and the provisions of Title
759, chapter 10, part 7, apply to [sections 1, éy~F7-87-and

+8-through-16 2, 5, 8, ¢

AND 11 THROUGH 17].

NEW SECTION. Section 20. saving clause. [This act}
does not affect rights and duties that matured, penalties
that were incurred, cor proceedings that were begqun before
[the effective date of this actl.

NEW SECTION. Section 21, severability. If a part of
{this act] is invalid, all valid parts that are severable
from the invalid part remain in effect If a part of [this
act] is invalid in one or more of its applications, the part
remains 1in effect in all wvalid applications that are
severable from the invalid applications.

HEW-SECTION-—-Section-21---Retroactive-—-applticabititys
tSection-9}t-appties-retroactivelyr——withtn--crhe--meaning-—-of
1-2-1097;--to-~atil-remediai-action-costs-ineurred-before-tthe
effective-date-of-ehis-aet}c

NEW SECTION. Section 22. Effective date. (This act}

is effective on passage and approval.
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