
SENATE BILL NO. 385 

INTRODUCED BY HARP, D. BROWN 

BY REQUEST OF THE DEPARTMENT OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

FEBRUARY 10, 1989 

FEBRUARY 16, 1989 

FEBRUARY 17, 1989 

FEBRUARY 18, 1989 

FEBRUARY 20, 1989 

FEBRUARY 21, 1989 

FEBRUARY 21, 1989 

MARCH 11, 1989 

MARCH 15, 1989 

MARCH 16, 1989 

MARCH 20, 1989 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 50; NOES, 0. 

TRANSMITTED TO HOUSE. 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

PASSED CONSIDERATION FOR THE DAY. 

SECOND READING, CONCURRED IN AS 
AMENDED. 

THIRD READING, CONCURRED IN. 
AYES, 94; NOES, 3. 



APRIL 11 I 1989 

APRIL 12, 1989 

APRIL l3, 1989 

APRIL 14, 1989 

APRIL 15, 1989 

APRIL 18, 1989 

APRIL 18, 1989 

APRIL 19, 1989 

RETURNED TO SENATE WITH AMENDMENTS. 

IN THE SENATE 

RECEIVED FROM HOUSE. 

SECOND READING, AMENDMENTS NOT 
CONCURRED IN. 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE HOUSE 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

FREE CONFERENCE COMMITTEE REPORTED. 

SECOND READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

THIRD READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

IN THE HOUSE 

FREE CONFERENCE COMMITTEE 
REPORT ADOPTED. 

IN THE SENATE 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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BY REQUEST OF THE DEPARTMENT OF HEALTH AND 

ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO REMEDIAL ACTION UPON THE RELEASE OF A 

HAZARDOUS SUBSTANCE TO INCLUDE CERTAIN PROVISIONS PARALLEL 

TO THE FEDERAL COMPREHENSIVE ENVIRONMENTAL RESPONSE, 

COMPENSATION, AND LIABILITY ACT (FEDERAL SUPERFUND); 

REDEFINING "HAZARDOUS OR DELETERIOUS SUBSTANCE"; ADDING 

LIMITED IMMUNITY FOR REMEDIAL ACTION CONTRACTORS; AUGMENTING 

INVESTIGATIVE AND ENFORCEMENT AUTHORITY; PROVIDING FOR 

PUBLIC NOTICE AND COMMENT ON ADMINISTRATIVE ORDERS AND 

CONSENT DECREES; CLARIFYING AND ADDING DEFENSES TO 

LIABILITY; GRANTING CONDEMNATION AUTHORITY FOR CONTAMINATED 

SITES; AMENDING SECTIONS 75-10-701, 75-10-704, 75-10-711, 

75-10-712, AND 75-10-715, MCA; PROVIDING AN IMMEDIATE 

EFFECTIVE DATE; AND PROVIDING RETROACTIVE APPLICABILITY TO 

CERTAIN REMEDIAL ACTION COSTS." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. This part may be 

cited as the "Comprehensive Environmental Cleanup and 

Responsibility Act". 
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Section 2. Section 75-10-701. MCA, is amended to read: 

•75-10-701. Definitions. As used in this part, unless 

the context requires otherwise, the following definitions 

apply: 

(1) "Department" means the department of health and 

environmental sciences provided for in Title 2, chapter 15, 

part 21. 

(2) "Environment'' means any surface water, ground 

water, drinking water supply, land surface or subsurface 

strata, or ambient air within the state of M~0tana or under 

the jurisdiction of the state of Monta~a. 

(3) (a) "Facility" means: 

(i) any building, structure, installation, equipment, 

pipe or pipeline (including any pipe into a sewer or 

publicly owned treatment works), well, pit, po~d, lagoon, 

impoundment, ditch, landfill, storage container, motor 

vehicle, rolling stock, or aircraft; or 

(ii) any site or area where a hazardous or deleterious 

substance has been deposited, stored, d~sposed of, placed, 

or otherwise come to be located. 

(b) The term does not include any consumer p~oduct in 

consumer use. 

ti!till "Fund" means the environmental quality 

protection fund established in 75-10-704. 

t3tlli 11 Hazardous or deleterious substance" means a 

-2- INTRODUCED BILL 
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substance that ~o~e~ because of its quantity, concentration, 

or physical, chemical, or infectious characteristics may 

pose an imminent and substantial threat to public health and 

thet-i~-either-6-petreiettm-prodttet-er-!i~ted-a~-a--na~erdott~ 

~~estftnee--±n--~oltt~e--S67--P~derai--Re9i3ter,--pa9e~--~34~4 

thrott9h-Z35~3o, safety, or welfare or the environment, 

including: 

~·~-all substances that are defined as hazardous 

substances by section 101(14).~~ the federal Comprehensive 

Environmental Response, Compensation 1 and Liability Act 

(CERCLA), 42 U.S.C. 960~(14), as amended; 

(b) all substances identified by the administrator of 

the United States environmental pr~tection aqency as 

hazardous substances pursuant to section 102 of CERCLA, 42 

U.S.C. 9602, as amended; 

(c) all substances that are defined as a hazardous 

waste pursuant to section 1004(5) of the Resource 

Conservation and Recovery A_r:;t of 1976, 42 U.S.C. _69_~~ 

amended, including all substances listed or~identified in 40 

CFR 261; and 

(d) any petroleum product. 

1§J_ 11 Natural resources" includes but is not limited to 

land, fish, wildlife, biota, _air, surface water, groun_d 

water, drinking water supp~ies,_~_ -~~~ other resource 

withtn the state or··- owned, managed, held in trust or 
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otherwise controlled by or pertaining to the state of 

Montana or a political subdivision of the state. 

(7) (a) ''Owns or operates'' means owning, leasing, 

operating, managing activities at, or exercising control 

over the operation of ___ ,9- facility. 

1_~ The term does not include holdif1:_9_ the indicia of 

ownership of a facility primarily to Erotect a security 

interest in the facility or other location unless the holder 

has participated in the management of the facility. The term 

does not apply to the state or a local government that 

acquired owners~_~E_ or control through bankrupt£_1L_~--- ta~ 

delinquency, abandonment, lien !oreclosure, or other 

circumstances in which the government acquires title by 

virtue of its function as sovereign, unless the state or 

local government has caused or contributed to the release or 

threatened release of a hazardous or deleterious substance 

from the faci 1 i ~.~ 

l_!U_ ~"~Person" means an individual, trust, __ ri_!:~oint 

stock company, joint venture, consortium, c~rnmercial entity, 

partnership, association, corporation, CQ_mmission, state or 

state agency, political subdivisiqn o~ the state, interstate 

body, or the federal government, including a federal agency. 

liL__"Petroleum product" includes gasoline, crude oil, 

fuel oil, diesel oil or fuel, lu~ricating oil, oil sludge or 

refuse, and any other petroleum-rela_ted___E_~~~uct ~ w~::?:-~_____2_!_ 

-4-
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fraction thereof that is liquid a~ __ standard conditions of 

temperature and pressure (60 degrees F and 14.7 p~~nds _£er 

square inch absolute). 

t4t...L!...Ql_ "Release" means any spilling, leaking, pumping, 

pouring, emitting, emptying, discharging, injecting, 

escaping, leaching, dumping, or disposing of a hazardous or 

deleterious substance either directly into the environment 

or in a manner in which the substance can reasonably be 

expected to enter the environment if not contained, removed, 

or abated, but excludes releases confined to the indoor 

workplace environment, the use of pesticides as defined in 

80-B-102(30) when they are applied in accordance with 

approved federal and state labels, and the use of commercial 

fertilizers as defined in 80-10-101(2) when applied as part 

of accepted agricultural practice. 

t5till.l "Remedial action•• includes all notification, 

investigation, administration, monitoring, cleanup, 

restoration, abatement, removal, replacement, enforcement, 

legal action, healt~- studies, feasibility studie~~ and other 

actions necessary or appropriate to respond to a release or 

threatened release. 

(12) "Remedial action contract" means ~-written 

C?ntract or agreement entered into by a remedial action 

contractor with the state, or with a potentially responsible 

party acting pursuant to an order or request ~-~_sued by ___ t~~ 
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department, to provide a remedial a~tion with respect to a 

release ~r threatened release of a hazardous or deleterious 

substance. 

(13} ••Remedial action contractor" means: 

(a) any person who enters into and is carrying out a 

remedial action contract; or 

(b} any person who is retained or hired by a person 

described in subsection {l3){a) to provide service~ relating 

to a remedial action. 

il:__!L "Remedial action costs" means reasonable costs 

that are attributable to or associated with a remedial 

action at a fac~lity, including but not limited_ to the_ costs 

of administration, investigation, legal or ~It!~t::":cement 

activities, contracts, feasibility studies, or health 

studies." 

Section 3. Section 75-10-704, MCA, is amended to read: 

•JS-10-704. Environmental quality protection fund. (1) 

There is created in the state special revenue fund an 

environmental quality protection fund to be administered as 

a revolving fund by the department. The department is 

authorized to expend amounts from the fund necessary to 

carry out the purposes of this part. 

(2) The fund may only be used to carry out the 

provisions of this part and for remedial actions taken by 

the department pursuant to this part in response to a 
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release of hazardous or deleterious substances. P~ft~-~B~~ 

m~~t--±neittde--the--condttct--of--the--he~erdott~--weste--s±t@ 

remediei--eetion--program,--whieh--i~--e-prog~am-o£-remed±al 

aet±on-et-s±t:es-:-

tat--where-a-re%ea~e-ha~-oeettrred7-and 

tbt--where-the--H~s.--environmentai--proteetion--a9eney 

ha~,--ttnder--the--provisien~--e£--the--£ederar-eomprehensive 

EnY±ronmentai-Response,-€ompensat±on,-and-b±ab±%ity--~et--of 

T986--t€ER€bAt,-as-amended,-eondueted-a-ha~ard-ran~in9-stttdy 

and-;tld9ed-the--s±te--not--ei±g±ble--for--ineitls±on--on--the 

nat±onal--priority--ii~t--or--where--the--8•5•-env±ron~enta~ 

pro~ee~ton-a9~ney-hes-~o-ettt"or±ty-er-no-pi8n-to-assess--tke 

~~te-ander-€ER€hAo 

(3) ~he-department~s-pro9ram-~er-remed~e~-eet±on-~nder 

~~b~ee~±en---tit---m~st--incltlde To maintain an ~deguate 

revolving fund, the ~eartment shall: 

(a) establish and .-!:.~plement a system for prioritizing 

sites for remedial action based on potential effects on 

human health and the environment; and 

(b) ±nve~tigation investiqatP, ne9otietion 

and take legal action, as appropriate, 

!!..':gotia.te, 

to identify 

responsible parties, to obtain the participation and 

financial contribution of responsible parties for the 

remedial action, to achieve remedial action, and to recover 

costs and damages incurred by the state. 
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(4) There must be deposited in the fund: 

(a) all penalties, damages, and depertment 

expendittlres remedial action costs recovered pursuant to 

75-10-715; 

(b) all administrative penalties assessed pursuant to 

[section 81 and all civil pe0~_l_t_:J~.~ _?:~sessed pursuant to 

75-10-711(5); 

tbti£1 funds 

legislature; and 

appropriated to the fund by the 

tet~ funds received frum the interest income of the 

resource indemnity lrust fund pursuant to 15-38-202. 

(5) Whenever the amount of money in the fund is 

insufficient to carry out remedial action, the department 

may apply to the governor for a grant from the environmental 

contingency account established purslJant to 75-1-1101." 

NEW SECTION. Section 4. In format ion gathering and 

access. (l) The department may undertake any investigative 

or other information-gathering action that it considers 

necessary or appropriate for determining the need for 

remedial action, choosing or taking a remedial action, or 

otherwise enforcing the provisions of this pa~t. 

(2) Any officer, employee, or representative of the 

department may require a person who has or may have 

information relevant to a release or threatened release of a 

hazardous or deleterious substance to furnish, upon request, 
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any information or documents relating to but not limited to 

the following matters: 

(a) the identification, nature, and quantity ot a 

hazardous or deleterious substance that has been or is being 

generated, treated, stored, or disposed of at or transported 

from a facility: 

(b) the nature or extent of a release or threatened 

release of a hazardous or deleterious substance at or from a 

facility; 

{c) information relating to the ability of a person to 

pay for or to perform a cleanup; and 

(d) any other information relevant to the department's 

determination of the appropriate remedial action to be taken 

or to the enforcement of this part. 

( 3) For purposes 

acquiring information 

of assisting the department 

relevant to the need for, 

in 

the 

determination of, or the taking of remedial action or 

otherwise enforcing the provisions of this part, any duly 

authorized officer, employee, or representative of the 

department is authorized to: 

(a) enter or have access at reasonable times to any 

facility or other place or property where: 

{i) a hazardous or deleterious substance may be or has 

been generated, stored, treated, disposed of, or transported 

from; 
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(ii) there has been or may be a release of a hazardous 

or deleterious substance; 

(iii) records or other relevant information regarding a 

release or threatened release is located; 

(iv) entry is necessary to determine the need for any 

appropriate remedial action; or 

(v) entry is necessary to effectuate a remedial action 

under this part: and 

(b) inspect and obtain samples from the facility or 

other place or property referred to in subsection (3)(a) or 

from any location where a suspected hazardous or deleterious 

substance may be located. Any officer, employee, or 

representative of the department is authorized to inspect 

and obtain samples of containers or labeling for suspected 

hazardous or deleterious substances. If the officer, 

employee, or representative obtains samples, before leaving 

the premises he shall give to the owner, operator, tenant, 

or other person in charge of the place from which the 

samples were obtained a receipt describing the sample 

obtained and, if requested, a portion of each sample. 

{4) The department may issue subpoenas for the 

attendance and testimony of witnesses and the production of 

relevant papers, books, or documents in connection with the 

information-gathering authority conferred pursuant to this 

section. The method for service of subpoenas and payment of 

-10-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0854/01 

witness fees and mileage is the same as that required in 

civil actions in the district courts of the state. In case 

of a refusal to obey a subpoena issued and served upon a 

person pursuant to this subsection, the district court for a 

district in which the person is found, resides, or transacts 

business, upon application of the department and after 

notice to the person, has jurisdiction to issue an order 

requiring the person to appear and either give testimony or 

produce documents, or both, before a hearing officer. A 

failure to obey the order of lhe court may be punished by 

the court as a contempt. 

(5} If consent is not granted regarding a request made 

by an officer, employee, or representative under this 

section, th€ director of the department may issue an order 

dir€cting compliance with the request. 

{6) The department may commence a civil action to 

compel compliance with an order issued pursuant to this 

section. 

(7) In any action commenced pursuant to subsection 

(6), th€ court shall enjoin any activity that constitutes a 

failure to comply with the order and shall direct compliance 

with the order unless, under the circumstances of the case, 

the order is arbitrary and capricious or otherwise not in 

accordance with law. 

(8) Persons subject to the r€quirements of this 
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section may make a written claim of confidentiality for 

information unique to the owner or operator of a facility 

that would, if disclosed, reveal methods or processes 

entitled to protection as trade secrets. The claim of 

confidentiality must be clearly designated on the materials 

at the time they are obtained by the department. If the 

department accepts the characterization, it shall maintain 

that information as confidential. Information describing 

physical or chemical characteristics of hazardous or 

deleterious substances that have been or may be released 

into the environment are not considered confidential. The 

department has access to and may use any trade secret 

information in carrying out the activities of this part as 

may be necessary to protect the public health, safety, or 

welfare or the environment while maintaining the information 

as confidential. 

Section 5. Section 75-10-711, MCA, is amended to read: 

"75-10-711. Remedial action -- orders penalties 

judicial proceedings. (1) The department may take remedial 

action neeessary~-and--appropr±ate--to--proteee--the--pttbiie 

hea±th 7 --ptlb±ie--we~£are 7 --or--the--en~ironment whenever it 

determtne~-that: 

(a) there has been a release or there is a substantial 

threat of a release into the environment that may present an 

imminent and substantial endangerment to the public health, 

-12-
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welfare, or safety or the environment: and 

(b) the appropriate remedial action will not be done 

properly and expeditiously ~~he-owner-or-operator--or--the 

ve~sei,-vehic!er-or-~ae±itty-rrom-which-~he-relea~e-emanates 

or-by-afty-other-responsib!e-party by any person liable under 

75-10-715( 1). 

(2} Whenever the department i~--atlthorized--to--aet 

p~r~~ant-to-sttbseetion-ti+-or has reason to believe that a 

release has occurred or is about to occur, the department 

may undertake remedial action 1n the form of any 

investigation, monitoring, survey, testing, or other 

information-gathering as authorized by [section 4} that is 

necessary and appropriate to identify the existence, nature, 

origin, and extent of the release or the threat of release 

and the extent and imminence of the danger to the public 

health, p~b~~e safety, or welfare, or the environment. ~he 

depar_tment is authorized to draw upon the fund to take the 

remedial action. 

(3) Any person ~espon~~b~e--for--the--releese li~le 

under 75-10-715(1) must take immediate action to contain, 

remove, and abate the release. Except as provided in 

75-10-712, the department is authorized to draw upon the 

fund in--order to take action under ~nb~eet:±on~ subsection 

(1) end-t~t if it has made diligent good 

determine the identity of the perty 

-13-
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re~pon~ible 2ersons liable for the release or threatened 

release and: 

(a) is unable to determine the identity of the 

re~ponsib~~-~erty liable pers~E or part±es persons in a 

manner consistent with the need to take timely remedial 

action; or 

{b) the party ~~on or p~rties persons determined by 

the department to be respons±ble--£~r--the--release--or 

th~eatened--releese liable under 75-10-715(1) have been 

informed in writing of the deparLment's determination and 

have been requested by the department to take approp~iate 

remedial action but are unable or unwilling to take stteh 

action in a timely manner•; and 

t4t--The (c) the written notice to a-respo~sibie-party 

mtlst-±nEorm-t:he-responsible-party ~~~Q person informs him 

that if that-party he is subsequently found liable pursuant 

to 75-10-715_!__!_t, he may be required to reimburse the fund 

for the ~osts--ot-the state's remedial action ta~en-by-the 

departme~t costs and may be subject to pun±t±ve--damage~ 

penalties pursuant to 75-10-715{3). 

lil Whenever the department is au~~orized to act 

pursuant to subsectio_~_ L!J or has reason to believe that a 

release ~as occurred or is about to occur, it may issue to 

any person liable under 75-10-715(1) cease and desist, 

remedial, or other order~ as may be necessary or 

-14-
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appropriate to~_p_~_~tect public health, safety, or welfare or 

the environment. 

(5) A person who violates or fails or refuses to 

comply with an order issued under [section 4} or this 

section may, in an action brought to en for~~_!:~~_ orj_~-~_!_~ 

assessed a civil penal!_y_ -~~~-!'!:?t more than $10,000 for each 

day in which ~-~~alation occurs or a failure or refusal to 

comply continues. Civil penalties collected under this 

subsection must be deposited into the environmental quality 

protection fund established i11 -75-10-704. 

(6) A court has jurisdiction to review__~order issu~~ 

under [section 4} or t_l'!_is section only in the following 

actions: 

~ __ _?.n __ .9-c_~~on under 75-10-715 to recover remedial 

action costs or penalties or for contribution; 

(b) an action to enforce an order iss_y_ed~_Y.!\.t!.~~ 

(section 4] or this section; or 

(c) an action to recover a civi!_penalty for violation 

of or failu~~_!o comp~_y_ with an order issued under [section 

!l___EF___!hi~ secU~ 

(7) In considering objections raised in a judicial 

action regarding orders issued under this part_~-~~~- CC?!!.!.! 

shall uphold and enforce an order issued by the department 

unless the objecting party c~n demonstrate, on the 

administrative record, that the .-?~epar_tmf:'_~ 's decision to 
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issue the order was arbitrary and capricious or otherwise 

not in _acc:ordance with law. 

{8) Instead of issuing a not~fication or an order 

under this section, the depa~~.'!L.~nt may b~ing an action for 

legal or equitable relief in the district court of the 

county where the release or threatened release oc~~~~_or 

in the fil:"st judicial district as may be neces~_~_!_y_ to abate 

any imminent and substantidl endanger~~-~t to the public 

health, safety, or welfare or -~~e envil:"onment resulting from 

the release or threatened release.~ 
------~-

Section 6. Section 75~10-712, MCA, is amended to read; 

•75-10-112. Emergency action. If the department 

determines that immediate response to an imminent threat to 

public health, pttb~-i:e sa~~-~Y! __ _Q_!_ welfare-, or the environment 

LS necessary to avoid substantial injury or damage to 

persons, property, or resources, remedial action may be 

taken pursuant to 75-10~711(1) and~~t~t without the prior 

written notice required by 7S~l0~711(3)tht. f~-~~eh-a-ea~e-, 

the The department mH~t shall give subsequent written notice 

to the re~poft~1:bie-~arty person liable under 75-10-715(1) 

within 5 days after the action is taken, describing the 

circumstances which required the action to be taken without 

prior notice." 

NEW SECTION. Section 7. Liability of remedial action 

contractor. (1} A person who is a remedial action contractor 
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with respect to a release or threatened release of a 

hazardous or deleterious substance is not liable under this 

part to any person for injuries, costs, damages, expenses, 

or other liability that results from the release or 

threatened release, including but not limited to claims for 

indemnification or contribution and claims by third parties 

for death, personal injury, illness, loss or damage to 

property, or economic loss. 

(2) Immunity from liability, pursuant to subsection 

(1), does not apply in the case of a release that is caused 

by conduct of the remedial action contractor that is 

negligent or grossly 

intentional misconduct. 

negligent or that constitutes 

(3) This section does not affect the liability of a 

person under a warranty under federal, state, or common law 

or the liability to an employee of an employer who is a 

remedial action contractor under any provision of law, 

including any provision of a law relating to workers' 

compensation. 

(4) A state agency, state employee, or an employee of 

a political subdivision who provides services relating to 

remedial action while acting within the scope of its or his 

authority as a governmental agency or employee has the same 

exemption from liability as is provided to the remedial 

action contractor under this section. 
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(5) The defense provided by 75-10-715(5)(c) is not 

available to a person liable under 75-10-715(1) with respect 

to remedial action costs or damages caused by an act or 

omission of a remedial action contractor. 

{6) Except as provided in subsections {4) and lS), 

this section does not affect the liability under this part 

of a person other than a remedial action contractor. 

(7) This section does not affect the plaintiff's 

burden of establishing liability under this part. 

(8) This section does not minimize the liability, 

lessen the standard of liability, or otherwise shield from 

liability a potentially responsible party under 75-10-71~ or 

section 107 of CERCLA for costs or damages incurred as a 

result of a release or threatened release of a hazardous or 

deleterious substance. 

NEW SECTION. Section 8. Administrative penalties. (l) 

In lieu of proceeding under 75-10-711{5), the department may 

assess penalties of not more than $1,000 per day per 

violation against a person liable under 75-10-715(1) for a 

release or threat of release who has failed or refused to 

comply with an order issued by the department pursuant to 

75-10-711(4) or against a person who has failed or refused 

to comply with an order issued by the department pursuant to 

[section 4(5)]. 

(2) In determining the amount of any penalty assessed 
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pursuant to this section, the department shall take into 

account the nature, circumstances, extent, and gravity of 

the noncompliance and, with respect to the person liable 

under 75-10-715(1), his ability to pay; any prior history of 

such violations; the degree of culpability; the economic 

benefit or savings, if any, resulting from the 

noncompliance: and any other matters as justice may requ~re. 

(3} An administrative penalty may not be collected 

pursuant to this section unless the person charged with the 

noncompliance is given notice and opportunity for a hearing 

with respect to the noncompliance. The notice and 

opportunity for a hearing must conform to the requirements 

of Title 2, chapte~ 4, part 6. 

(4) A pe~son against whom a penalty is assessed unde~ 

this section may obtain judicial review of the penalty as 

provided for in Title 2, chapter 4, part 7. 

{5) Administrative penalties payable under this 

section must be deposited in the envi~onmental quality 

protection fund established in 7~-10-704. 

Section 9. Section 75-10-715, M.CA, is amended t.o read: 

•75-10-715. Re~mbttr~eme"e Liability reimbursement 

and penalties proceedings defenses .. (1) Subject 

Notwithstanding any other provision of law and subject only 

to the defenses set forth in subseclion t4t ~. a-party 

respons±b%e-£o~--~--re%ee~e--i~--~iebre--f~r ~~e __ fpllowing 

-19-
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1 persons are jointly and severally liable for a release or 

2 threatened release of a hazardous or deleterious substance 

3 from ~--!C!~_~}_!_!y: 

4 (a) a person who owns or operates a facility where a 

5 hazardous or deleterious substance was disposed of; 

6 (b) a person who at the time of disposal of a 

7 hazardous or deleterious substance owned or operated a 

8 facility where the hazardous or deleterious substance was ---- - --- --

9 disposed of; 

10 (c) a person who generated, possessed, or was 

ll otherwise responsible for a hazardous or deleterious 

12 sutstance and who, by contract, agreement, or ~~he_£!1J:§:~ 

J.3 arranged for disposal or treatment of the substance or 

l4 arranged with a transporter for transport_ .. ?~ _!:_he substance 

15 for disposa_!__~----'=-E~~t_m~~!7J ·--~-~~ 

16 (d) a person who accepts or has accepted a hazardous 

17 or deleterious substance for transport to a disposal or 

18 treatment facili~ 

(2} A person identified in subsection ( 1) is liable 
------19 

20 for the following cost __ s: 

21 (a) all eo~t~-or remedial action ta~en costs incurred 

22 by the depar~mene-pursuane-eo-ekis-pa~~ state; and 

23 (b) damages for injury to, destruction of, or loss of 

24 natural resources caused by the release or threatened 

25 release, includ~the reasonable technical and legal costs 
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of assessing ~nd enforcL~g a claim for the injury, 

destruction, or loss resulting fr9...!!!_ the _ _£~lease, unles_s the 

impaired natural resources were specifically identified as 

an irreversible and irretrievable commitment of natural 

resources in an approved final state or federal 

environmental impact statement or other comparable approved 

final environmental analysis for a project or facility that 

was the subject of a governmental permit, approval, or 

license and the project or ___ _x~_s:ilj.._!_y_ was being~te_~ 

within the terms of its permit, approval, or license. 

titill If the re~pon~ib~e-par~y person liable under 

75-10-715(1) fails, without sufficient cause, to comply with 

a department order issued pursuant ~~_2~~10=711{4)_or to 

properly provide remedial action upon notification by the 

department pursuant to 75-10-711(3)tbt, the re~pon::!ibl-e 

p~r~y person may be liable for pun~t~ve-Oama9e~ penalti~~ in 

an amount not to exceed two times the amount of any costs 

incurred by the departmen~ state pursuant to this section. 

t3tl!l The department may initiate civil proceedings 

in district court to recover remedial action costs, natural 

resource damages, or penalties under subsections ( 1) e:nd 

t:lt through ( 3). Pro~_edings to _ __!~-S'~'!~~s__!:_~~______!2_en~_!_~~~s 

must be conducted in accordance with [section 13]. Venue for 

any action to recover costs, damages, or penalties lies ~n 

the county where the release occurred or where the 
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~e~po~~ib±e-pe:rty ~rson liable under 75-10-715(1) resides 

or has its principal place of business or in the district 

court of the first judicial district. 

t4t~ No p~~ty person is liable under ~ttb~ee~io~ 

subsections (1) e~-tlt thrqugh (3) if that perty person can 

establish by a preponderance of the evidence that: 

(a) the department failed to follow the notice 

provisions of 75-10-711 when required: or 

(b) the release did not emanate from any vessel, 

vehicle, or facility to which the per_~on contributed ~ 

hazardous or deleterious substance or over which the pa~ty 

person had any ownership,_ authorit.y.L or control and was 

caused by any action or omission of the p~rty person; or 

not 

{c) the release or threatened release oc~~rred solely 

as a result of: 

(i) an act or omission of a third narty other than 

either an employee or agent of the person; or 

(ii) an act or omission of a third party other than one 

whose act or omission occurs in connection with a 

contractual relationsh_~~ existing directly or indirectly, 

with the per=?~n, if the person -~~tablishes ~ 

preponderance of the evidence that he: 

(A) exercised due care with respect to the hazardous 

or deleterious substance concerned, taking into 

consider at ion the character is~~~-- of the hazardous or 
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deleterious substance in light of all relevant facts and 
~--·-----~-

circumstances; and 

(B) took precautions against foreseeable acts or 

omissions of a third party and the consequences that could 

foreseeably result from those acts or omissions; 

(d) the release or threa_!__~!:_~~ase _ occu~re~- solely 

as the result of an act of God or an act of war; 

{e) the release or threatened release was from a 

facility for which a permit had been issued or an approval 

granted by the department, the hazardous or deleterious 

substance was specifically identified in ~'rmit~ 

approval, and the r_~l~~?..~ ... .'~_a_s within the limits allowed in 

the permit or approval; 

teti!l in the case of assessment nf ~tln~~iv~-~dama9~~ 

~nalties under subsection (3), that factors beyond the 

control of the responsible-party person prevented the party 

person from taking timely remedial action~; or 
- --

.w~ persun accepted only househ~!_d refuse 

(garbage, tras_b:.!.~--~ptic:_ tank sanitary wastes generated by 

single or multiple residences, hotels, motels, restaurants, 

or similar facilities) for transport to a solid waste 

disposal facility, unless that person knew or reasonably 

should have known that the hazardous or deleterious 

supstance was present in the refuse. 

~J-~L For the purpose of subs."_c_ti-"Tl_l2ll<:') (!_i Lt the 
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term "contractual relationship'' includes but is not limited 

to land contracts, deeds, or other instruments transferring 

title or possession, unless the real property on which the 

facility is !oc~~d was acquired by the person after the 

disposal or placement of the hazardous or deleterious 

substance on, in, or at the facility and one or more of the 

following circumstances is also established by th~~perso~ 

a preponderance of the evidence: 

(i} At the time the person acquired the facility, the 

person did not know and had no reason to know that a 

hazardous or delPterious substance that is the subject of 

the release or threatened release was disposed of or_l!___ in, or 

at the facility. 

(ii) The person is a governmental entity that acquire~ 

the facility by eschf7_5!__~_!. __ ~ien foreclosure, or through any 

other involuntary transfer or acquisition or through the 

exercise of eminent_ domain authority by _purchase or 

condemnation. 

(iii) The person acquired the facility by_~ __ i_~!!__~Ei!=~n~~ 

or bequest. 

~ In addition to establishing one or more of the 

circumstances in subsection (6)(a)(i) t~rough (6)(a)(iii), 

the person shall establish that he has satisfied the 

requirements of subsections (S){c)(i) 9~ \~)(c)(ii). 

(c) To est_~blish that the ~~n had no reason to 
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know, as provided in subsection (6)(a)(i), the person must 

have undertaken, at the time of acquisition, all appropriate 

inquiry into the previous owne_~ship and uses of the property 

consistent with good commercial or customary practice in an 

effort to minimize liability. F~rposes of assessing this 

inquiry, the following must be taken into accoun~ 

{il any specialized knowledge or experience on the 

part of the person; 

llil_!he relationship of the p~rchase price to the 

value of the property if uncontaminated; 

{iii) conunonly known or reasonably ascertainable 

information about the property; 

(iv) the obviousness of the presence or the likely 

presence of contamination on the property; and 

(v) the ability__ to detect the contamination by 

appropriate inspection. 

i2l_ (i) Nothing in subse.::tions (5)(b) and (5)(c) or i!1 

this subsection {6) may diminish the liability of a pr~vious 

owner or operator of the facility who would otherwise be 

liable under this part. 

(ii) Notwithstanding this subsection l§), if the 

prev1ous owner or operator obtained actual knowledge of the 

release or th(eatened release of a hazardous or deleterious 

substance at the facility when the person owned the real 

proper~y and then subsequently transferred ownership of the 
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property to another perso~ without disclosing the knowledge, 

the previous owner is liable under subsections (11__ through 

(3) and no defense under subsection (5}(b) or (5)(c) is 

available to that person. 

(e) Nothing is this subsection (6) affects the 

liability under this part of a p~rson who, by any act or 

omission, caused or contributed to the release or threatened 

release of a hazardous or deleterious substance that is the 

subject of the action relating to the facility." 

NEW SECTION. Section 10. Settlement bar to 

contribution liability. (l) A person who has resolved his 

liability to the state arising under 75-10-715 or section 

l07(a)(1) through (a)(4) of CERCLA 42 U.S.C. 9607(a)(1) 

through (a)(4). in an administrative or judicially approved 

settlement is not liable for claims for contribution 

regarding matters addressed in the settlement. The 

settlement does not discharge any of the other potentially 

liable persons unless its terms provide a discharge. The 

terms of the settlement may reduce the potential liability 

of r~e other potentially liable persons by the amount of the 

settlement. 

(2) If the state has obtained less than complete 

relief from a person who has resolved his liability to the 

state in an administrative or judicially approved 

settlement, the state may bring an action against any other 
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person who has not resolved his liability. 

(3) A person who has resolved, in whole or in part, 

his liability to the state for the release or for remedial 

action costs in an administrative or judicially approved 

settlement may seek contribution from a person who is not 

party to a settlement referred to in subsection (1). 

NEW SECTION. Section 11. Condemnation -- creation of 

state lien. (1) Whenever the department determines that 

property upon which a release or threatened release of a 

hazardous or deleterious substance has occurred may present 

an imminent and substantial 

health, safety, or welfare 

department may condemn the 

endangerment to the public 

or the environment, the 

property for public use to 

mitigate the threat. The taking of the property must be 

conducted in accordance witn the procedure set forth in 

Title 70, chapter 30, parts 1 through 3. 

(2) All costs, penalties, and natural resource damages 

foe which a person has been judicially determined to be 

liable to the state pursuant to 75-10-715 constitute a lien 

in favor of the state upon all property and rights to the 

property that belong to the person. 

(3} The lien imposed by this section arises at the 

time notice incorporating a description of the property 

subject to the remedial action and an identification of the 

amount of costs, penalties, and natural resource damages is 
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duly filed with the clerk and recorder of the county in 

which the real property is located. A copy of the notice 

must be served by certified mail upon the liable person. 

{4) The costs, penalties, and natural resource damages 

constituting the lien may be recovered in an action in the 

district court for the district in which the property is 

located or in which the remedial action is occurring or has 

occurred. This section does not affect the right of the 

state to bring an action against a person to recover all 

costs, penalties, and natural resource damages for which 

that person is liable under this part or any other provision 

of state or federal law. 

(5) The lien must continue until the liability for the 

costs and damages incurred as a result of the release of a 

hazardous or deleterious substance is satisfied. 

NEW SECTION. Section 12. Degree of cleanup required 

permit exemption. (1) A remedial action performed under 

this part must attain a degree of cleanup of the hazardous 

or deleterious substance and control of a threatened release 

or further release of that substance that assures present 

and future protection of public health, safety, and welfare 

and of the environment. 

(2) In approving or carrying out remedial actions 

performed under this part, the department: 

(a) shall require cleanup consistent with applicable 
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state or federal environmental requiremments, criteria, or 

limitations; 

(b) shall consider and may require cleanup consistent 

with substantive state or federal environmental 

requirements, criteria, or limitations that are well-suited 

to the site conditions; and 

(c) shall select remedial actions that, at a minimum, 

protect public health, safety, and welfare and the 

environment and that: 

(i) use permanent solutions; 

(ii) use alternative treatment technologies or resource 

recovery technologies to the maximum extent practicable; and 

(iii) are cost-effective, taking into account the total 

short- and long-term costs of the actions, including the 

cost of operation and maintenance activities for the entire 

period during which the activities will be required. 

( 3) The department may exempt any portion of a 

remedial action that is conducted entirely on site from a 

state or local permit that would, in the absence of the 

remedial action, be required if the remedial action 1s 

carried out in accordance with the standards established 

under subsection {l) and this part. 

NEW SECTION. Section 13. Payment of state costs and 

penalties. {l) The department shall keep a record of the 

state's remedial action costs. 
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(2) Based on this record, the depdrtment shall require 

a person liable under 75-10-715 to pay the amount of the 

state's remedial action costs and, if applicable, penalties 

under 75-10-715(3). 

(3) If the state's remedial action costs and penalties 

are not paid by the liable person to the department within 

60 days after receipt of notice that the costs and penalties 

are due, the depa~tment shall bring an action in the name of 

the state to recover the amount owed plus reasonable legal 

expenses. The department's certification of the state's 

remedial action costs is prima facie evidence that the costs 

are reasonable and are consistent with this part. 

(4) An action to recover remedial action costs may be 

brought under this section at any time after any remedial 

action costs have been incurred, and the court may enter a 

declaratory judgment on liability for remedial action costs 

that is binding on any subsequent action or actions to 

recover further remedial action costs. 

(5) An initial action for recovery of remedial action 

costs must be commenced within 6 years after initiation of 

physical on-site construction of the remedial action. 

(6) Remedial action costs and any penalties recovered 

by the state under 75-10-715 must be deposited into the 

environmental quality 

75-10-704. 

protection 
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NEW SECTION. Section 14. Public notice of 

administrative order or consent decree. (1) Except as 

provided in 75-10-712, before approval of any administrative 

order or consent decree issued pursuant to this part, the 

departm~nt shall: 

(a) publish a notice and brief description of the 

proposed order or decree 1n a daily newspaper of general 

circulation in the ar~a affected and make copies of the 

proposal available to the public; 

{b) provide at least 30 days (or whatever additional 

time the department may in its discretion grant upon written 

request) for submission of written comments regarding the 

proposed order or decree and, upon wr1tten request by 10 or 

more persons or by a group having 10 or more members (but 

not including a liable p·~rson), conduct a public meeting at 

or near the facility for the purpose of receiving verbal 

comment regarding the proposed order or decree; and 

(C) consider written or verbal comments properly 

submitted during the comment period or at the public 

meeting. 

( 2) Upon 

proposed order 

making a 

or decree, 

final decision regarding the 

the department shall publish 

notice, as provided under subsection (1), and make copies of 

the approved order or decree available to the public. 

NEW SECTION. Section 15. Agreements to perform 
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remedial action. (1) To expedite effective remedial actions 

and minimize litigation, the department, in its discretion 

and whenever practicable and in the public interest, may 

enter into an agreement with any person, including the owner 

or operator of the facility from which a release emanates, 

to perform a remedial action if the department determines 

that the action will be properly done by the person. The 

agreement must contain terms and conditions that the 

department in its discretion determines to be appropriate. 

(2) Whenever the department enters into a.n agreement 

under this section for remedial action or for assessment or 

payment of natural resource damages, the agreement must be 

filed in an appropriate district court as a consent decree 

and must be available for public comment for at least 30 

days. 

(3) A decision of the department to enter into or not 

enter into agreements under this section is not subject to 

judicial review. 

NEW SECTION. Section 16. Liability apportionment and 

contribution. (1) Any person held jointly and severally 

liable under 75-10-715 has the right at trial to have the 

trier of fact apportion liability among the parties as 

provided in this section. The burden is on each liable 

person to show how his liability should be apportioned. In 

apportioning the liability of any person under this section, 
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the trier of fact shall consider the following: 

(a) the extent to which the person's contribution to 

the release of a hazardous or deleterious substance can be 

distinguished; 

(b) the amount of hazardous or deleterious substance 

involved; 

(c) the degree of toxicity of the hazardous 

deleterious substance involved; 

or 

(d) the degree of involvement of and care exercised by 

the person in manufacturing, treating, transporting, and 

disposing of the hazardous or deleterious substance; 

(e) the degree of cooperation by the person with 

federal, state, or local officials to prevent any harm to 

the public health, safety, or welfare or the environment; 

and 

(f) knowledge by the person of the hazardous nature of 

17 the substance. 

18 

19 

20 

21 

22 

23 

24 

25 

(2) If a person is held jointly and severally liable 

under 75-10-715 and establishes a proportionate share of the 

aggregate liability, the person has the right of 

contribution from any other liable person. If for any reason 

all or part of the contribution from a person liable for 

contribution cannot be obtained, each of the other persons 

against whom recovery is allowed is liable to contribute a 

proportional part of the unpaid portion of the 
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noncontributing person's share and may obtain judgment in a 

pending or subsequent action for contribution from the 

noncontributing person. 

NEW SECTION. Section 17. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this actl is extended to the provisions of 

[this act). 

NEW SECTION. Section 18. Codification instruction. 

[Sections l, 4, 7, 8, and 10 through 161 are intended to be 

codified as an integral part of Title 75, chapter 10, part 

7, and the provisions of Title 75, chapter 10, part 7, apply 

to [sections l, 4, 7, 8, and 10 through 161. 

NEW SECTION. Section 19. Saving clause. [This act) 

does not affect rights and duties that matured, penalties 

that were incurred, or proceedings that were begun before 

[the effective date of this act}. 

NEW SECTI~ Section 20. Severability. If a part oE 

(this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 21. Retroactive applicability. 

[Section 9] applies retroactively, within the meaning of 

25 l-2-109, to all remedial action costs incurred before [the 
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1 effective date of this act). 

2 NEW SECTION. Section 22. Effective date. [This act] 

3 is effective on passage and approval. 

-End-
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SENATE BILL NO. 385 

APPROVED BY COMMITTEE 
ON JUDICIARY 

INTRODUCED BY HARP, D. BROWN 

BY REQUEST OF THE DEPARTMENT OF HEALTH AND 

ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO REMEDIAL ACTION UPON THE RELEASE OF A 

HAZARDOUS SUBSTANCE TO INCLUDE CERTAIN PROVISIONS PARALLEL 

TO THE FEDERAL COMPREHENSIVE ENVIRONMENTAL RESPONSE, 

COMPENSATION, AND LIABILITY ACT (FEDERAL SUPERFUND); 

REDEFINING "HAZARDOUS OR DELETERIOUS SUBSTANCE"; ADDING 

LIMITED IMMUNITY FOR REMEDIAL ACTION CONTRACTORS; AUGMENTING 

INVESTIGATIVE AND ENFORCEMENT AUTHORITY; PROVIDING FOR 

PUBLIC NOTICE AND COMMENT ON ADMINISTRATIVE ORDERS AND 

CONSENT DECREES; CLARIFYING AND ADDING DEFENSES TO 

LIABILITY; GRANTING CONDEMNATION AUTHORITY FOR CONTAMINATED 

SITES; AMENDING SECTIONS 75-10-701, 75-10-704, 75-10-711, 

75-10-712, AND 75-10-715, MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATEr--ANB-PR6YiBiN6-RB~R6A€~iYB-APPbr€ABrbr~~-~ 

€BR~AiN-RBMBBrAb-Ae~r6N-B6S~S." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. This part may be 

cited as the 11 Comprehensive Environmental Cleanup and 

Responsibility Act". 
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NEW SECTION. SECTION 2. PURPOSE. THE PURPOSES OF 

THIS PART ARE TO: 

(1) PROTECT THE PUBLIC HEALTH AND WELFARE OF ALL 

MONTANA CITIZENS AGAINST THE DANGERS ARISING FROM RELEASES 

OF HAZARDOUS OR DELETERIOUS SUBSTANCES; 

(2) ENCOURAGE PRIVATE PARTIES TO CLEAN UP SITES WITHIN 

THE STATE AT WHICH RELEASES OF HAZARDOUS OR DELETERIOUS 

SUBSTANCES HAVE OCCURRED, RESULTING IN ADVERSE IMPACTS ON 

THE HEALTH AND WELFARE OF THE CITIZENS OF THE STATE AND ON 

THE STATE'S NATURAL, ENVIRONMENTAL, AND BIOLOGICAL SYSTEMS; 

AND 

{3) PROVIDE FOR FUNDING TO STUDY, PLAN, AND UNDERTAKE 

THE REHABILITATION, REMOVAL, AND CLEANUP OF SITES WITHIN THE 

STATE AT WHICH NO VOLUNTARY ACTION HAS BEEN TAKEN. 

Section 3. Section 75-10-701, MCA, is amended to read: 

•75-10-101. Definitions. As used in this part, unless 

the context requires otherwise, the following definitions 

apply: 

(1) noepartment 11 means the department of health and 

environmental sciences provided for in Title 2, chapter 15, 

part 21. 

{2) 11 Environment" means any surface water, ground 

water, drinking water supply, land surface or subsurface 

strata, or ambient air within the state of Montana or under 

the jurisdiction of the state of Montana. 
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(3) {a) ''Facility" means: 

(i) any building, structure, installation, equipment, 

pipe or pipeline (including any pipe into a sewer or 

publicly owned treatment works), well, pit, pond, lagoon, 

imQQund~ent, ditch, landfill, storage container, motor 

vehicle, rolling stock, or aircraft; or 

(il} any site or area where a hazardous or deleterious 

substance has been deposited, stored, disposed of, placed, 

or otherwise come to be located. 

(b) The term does not include any consumer product in 

consumer use. 

t~t..l!l_ 11 Fund 11 means the environmental quality 

protection fund established in 75-10-704. 

t3t~ .,Hazardous or deleterious substance" means a 

substance that poses because of its quantity, concentration, 

or physical, chemical, or infectious characteristics may 

pose an imminent and substantial threat to public health aft~ 

that--i~-eithe~-ft-pet~oieum-prod~et-or-%±sted-as-e-hazardoas 

substanee--ift--ve~ame--sa,--Pederai--Reg±ster,--pages--%34~4 

thro~gh--%35%3., safety, or welfare or the environment, 

including: 

(a) all substances that are defined as hazardous 

substances by section 101(14) of the federal Comprehensive 

Environmental Response, Compensation, and Liability Act 

(CERCLA), 42 u.s.c. 9601(14), as amended; 
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(b) all substances identified by the administrator of 

the United States environmental protection agency as 

hazardous substances pursuant to section 102 of CERCLA, 42 

u.s.c. 9602, as amended; 

(C) all substances that are defined as a hazardous 

waste pursuant to section 1004{5) of the Resource 

Conservation and Recovery Act of 1976, 42 u.s.c. 6903(5), as 

amended, including all substances listed or identified in 40 

CFR 261; and 

(d) any petroleum product. 

(6) "Natural resources" ineltld~~-b~t-±~-not-%±mited-to 

MEANS land, fish, wildlife, biota, air, surface water, 

ground water, drinking water supplies, and any other 

r~~e~re~ SUCH RESOURCES within the state OF MONTANA or 

owned, managed, held in trust or otherwise controlled by or 

p~rt8ift±ng APPERTAINING to the state of Montana or a 

political subdivision of the state. 

(7) (a) "Owns or operates" means owning, leasing, 

operating, managing activities at, or exercising control 

over the operation of a facility. 

Jb) The term does not include holding the indicia of 

ownership of a facility primarily to_____protect a security 

interest in the facility or other location unless the holder 

has participated in the management of the facility. The term 

does not apply to the state or a local government that 
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acquired ownership or control through bankruptcy, tax 

delinquency, abandonment, lien foreclosure, or other 

circumstances in which the government acquires title by 

virtue of its function as sovereign, unless the state or 

local government has caused or contributed to the release or 

threatened release of a hazardous or deleterious substance 

from the facility. 

(8) ''Person" means an individual, trust, firm, joint 

stock company, joint venture, consortium, commercial entity, 

partnershi£~Sociation, corporation, commission, state or 

state agency, political subdivision of the state, interstate 

body, or the federal government, including a federal agency. 

(9) 11 Petroleum product 11 includes gasoline, crude oil, 

fuel oil, diesel oil or fuel, lubricating oil, oil sludge or 

refuse, and any other petroleum-related product or waste or 

fraction thereof that is liquid at standard conditions of 

temperature and pressure (60 degrees F and 14.7 pounds per 

square inch absolute). 

t4tll..Q.l .. Release" means any spilling, leaking, pumping, 

pouring, emitting, emptying, discharging, injecting, 

escaping, leaching, dumping, or disposing of a hazardous or 

deleterious substance either directly into the environment 

or in a manner in which the substance can reasonably be 

expected to enter the environment if not contained, removed, 

or abated, but excludes releases confined to the indoor 
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workplace environment, the use of pesticides as defined in 

80-8-102(30) when they are applied in accordance with 

approved federal and state labels, and the use of commercial 

fertilizers as defined in 80-10-101(2) when applied as part 

of accepted agricultural practice. 

t5ti...!!l ''Remedial action" includes all notification, 

investigation, administration, 

restoration, MITIGATION, abatement, 

enforcement, legal a~tion, health 

monitoring, 

removal, 

studies, 

cleanup, 

replacement, 

feasibili~ 

studies, and other actions necessary or appropriate to 

respond to a release or threatened release. 

l!l_L "Remedial action contract" means a written 

contract or agreement entered into -~Y a remedial action 

contractor with the state, oc with a p_~-~_entially responsible 

~rty acting pursuant to an o~der or request issued by the 

d~partment, THE UNITED STATES, OR ANY ~EDERAL AGENCY, to 

p_rovide a remedial action with respect to a release or 

threatened release of a hazardous or deleterious substance. 

(13) ''Remedial action contractor'' means: 

(a) any person who enters into and is carrying out a 

remedial action contract; or 

(b) any person who is retained or hired by a person 

described in subsection (13)(a) to provide services Cf::_latinq 

to a remedial action. 

(14) "Remedial action costs'' means reasonable costs 
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that are attributable to or associated with a remedial 

action at a facility, including but not limited to the costs 

of administration, investigation, legal or enforcement 

activities, 

studies." 

contracts, feasibility studies, or health 

Section 4. Section 75-10-704, MCA, is amended to read: 

"75-10-704. Environmental quality protection fund. (1) 

There is created in the state special revenue fund an 

environmental quality protection fund to be administered as 

a revolving fund by the department. 

authorized to expend amou.nts from 

carry out the purposes of this part. 

The department is 

the fund necessary to 

(2) The fund may only be used to carry out the 

provisions of this part and for remedial actions taken by 

the department pursuant to this part in response to a 

release of hazardous or deleterious substances. P~ft~-uses 

mtt~~--~nei~de--the--eortdtte~--o£--~he--ftazarrlott~--waste--site 

~emediat--ae~ien--~reg~am;--whieh--t~--a-program-o£-remedtai 

ae~ion-at-sites~ 

tat--where-a-release-has-oeettr~edr-and 

tbt--where-the--H~s.--envtren~entai--pro~eetieft--ageney 

hasr--ttnder--~he--provisiefts--of--the--federei-eemprehenstve 

Snvirenmentai-Respon~er-€ompensatton,-and-Diabiiity--Aet--o£ 

t986--teBR€bAtT-as-amended7-eond~eted-a-ftazard-rank±ng-st~dy 

and-;ttdqed-the--stte--not--eliqible--for--ineltts±on--on--the 
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natiena~--prterity--iist--o~--where--the--a.s.-environmental 

proteetion-a9eney-has-no-attthority-or-no-pian-to-assess--the 

site-under-EER€bAo 

(3) ~he-department~s-program-£or-remediai-aetien-ttnder 

snbseetion---t%t---m~st--inei~de ~e--maifte~i~--an--~deq~ae~ 

revoiving-ftlnrl,-~fte THE ~artment shall: 

(a) establish and implement a system for prioritizing 

sites for remedial action based on potential effects on 

human health and the environment; and 

{b) in•estigation investigate, negoeia~ion negotiate, 

and take 

responsible 

legal action, as 

parties, to obtain 

appropriate, to identify 

the participation and 

financial contribution of responsible parties for the 

remedial action, to achieve remedial action, and to recover 

costs and damages incurred by the state. 

(4) There must be deposited in the fund: 

(a) all penalties, NATURAL RESOURCE damages, and 

departm~ne--expendittlre~ remedial action costs recovered 

pursuant to 75-10-715; 

(b) all administrative penalties assessed pursuant to 

~ection ~ 9] and all civil penalties assessed pursuant to 

75-10-711(5); 

tbti£1 funds appropriated to the fund by the 

legislature~ and 

tct~ funds received from the interest income of the 
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resource indemnity trust fund pursuant to 15-38-202. 

(5) Whenever the amount of money in the fund is 

insufficient to carry out remedial action, the department 

may apply to the governor for a grant tram the environmental 

contingency account established pursuant to 75-1-1101.•• 

NEW SECTION. Section 5. Information gathering and 

access. (1) The department may undertake any investigative 

or other information-gathering action that it considers 

necessary or appropriate for determining the need far 

remedial action, choosing or taking a remedial action, or 

otherwise enforcing the provisions of this part. 

(2) Any AUTHORIZED officer, employee, or 

representative of the department may require a person who 

has or may have information relevant to a release or 

threatened release of a hazardous or deleterious substance 

to furnish, upon request, any information or documents 

relating to but not limited to the following matters: 

(a) the identification, nature, and quantity of a 

hazardous or deleterious substance that has been or is being 

generated, treated, stored, or disposed of at or transported 

from a facilityi 

(b) the nature or extent of a release or threatened 

release of a hazardous or deleterious substance at or from a 

facility; 

(c) information relating to the ability of a person to 
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pay for or to perform a cleanup; and 

(d) any other information relevant to the department's 

determination of the appropriate remedial action to be taken 

or to the enforcement of this part. 

(3) For purposes of assisting the department in 

acquiring information relevant to the need for, the 

determination of, c)~ the taking of remedial action or 

otherwise enforcing tht provisions of this part, any ilt21cy 

authorized officer, employee, 

department is authorized to: 

or representative of the 

(a) enter or have access at reasonable times to any 

facility or other place or property where: 

(i) a hazardous or deleterious substance may be or has 

been generated, stored, treated, disposed of, or transported 

from; 

(ii} there has been or may be a release of a hazardous 

or deleterious substance; 

(iii) records or other relevant information regarding a 

release or threatened release is located; 

(iv) entry is necessary to determine the need for any 

appropriate remedial action; or 

(v) entry is necessary to effectuate a remedial action 

under this part; and 

(b) inspect and obtain samples from the facility or 

other place or property referred to in subsection (3)(a) or 
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from any location where a suspected hazardous or deleterious 

substance may be located. Any AUTHORIZED officer, employee, 

or representative of the department is authorized to inspect 

and obtain samples of containers or labeling for suspected 

hazardous or deleterious substances. If the AUTHORIZED 

officer, employee, or representative obtains samples, before 

leaving the premises he shall give to the owner, operator, 

tenant, or other person in charge of the place from which 

the samples were obtained a receipt desc~ibing the sample 

obtained and, if requested, a portion of each sample. 

(4) The department may 1ssue subpoenas for the 

attendance and testimony of witnesses and the production of 

relevant papers, books, or documents in connection with the 

information-gathering authority conferred pursuant to this 

section. The method for service of subpoenas and payment of 

witness fees and mileage is the same as that required in 

civil actions in the district courts of the state. In case 

of a refusal to obey a subpoena issued and served upon a 

person pursuant to this subsection, the district court for a 

district in which the person is found, resides, or transacts 

business, upon application of the department and after 

notice to the person, has jurisdiction to issue an order 

requiring the person to appear and either give testimony or 

produce documents, or both, before a hearing officer. A 

failure to obey the order of the court may be punished by 
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the court as a contempt. 

(5) If consent is not granted regarding a request made 

by an AUTHORIZED officer, employee, or representative under 

this section, the director of the department may issue an 

order directing compliance with the request. 

(6) The department may commence a civil action to 

compel compliance with an order issued pursuant to this 

section. 

(7) In any action commenced pursuant to subsection (6) 

WHEN THE COURT DETERMINES THAT TBERE MAY BE AN IMMINENT AND 

SUBSTANTIAL THREAT TO PUBLIC HEALTH, SAFETY, OR WELFARE OR 

THE ENVIRONMENT, the court shall enjoin any activity that 

constitutes a failure 

direct compliance with 

circumstances of the 

to comply with the order and shall 

the order unless, under the 

case, the order is arbitrary and 

capricious or otherwise not in accordance with law. 

(8) Persons subject to the requirements of this 

section may make a written claim of confidentiality for 

information unique to the owner or operator of a facility 

that would, if disclosed, reveal methods or processes 

entitled to protection as trade secrets. The claim of 

confidentiality must be clearly designated on the materials 

at the time they are obtained by the department. If the 

department accepts the characterization, it shall maintain 

that information as confidential. Information describing 

-12- SB 385 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0385/02 

physical or chemical characteristics of hazardous or 

deleterious substances that have been or may be released 

into the environment are not considered confidential. The 

department has access to and may use any trade secret 

information in carrying out the activities of this part as 

may be necessary to protect the public health, safety, or 

welfare or the environment while maintaining the information 

as confidential~ 

Section 6. Section 75-10-711, MCA, is amended to read: 

"75-10-711. Remedial action -- orders -- penalties -­

judicial proceedings. (1) The department may take remedial 

action "eee~eary--and--appropr±ate--to--p~oteet--the-pnbiie 

he~itbT-pttblie--wel£are;--or--the--e~~t~oftme~t whenever ~t 

dete~m±fte~-ehat: 

(a) there ·has been a release or there is a substantial 

threat of a release into the environment that may present an 

imminent and substantial endangerment to the public health, 

welfare, or safety or the environment; and 

(b) the appropriate remedial action will not be done 

properly and expeditiously by the-ow~er-or-ope~ate~-o~-t~e 

veseel7 -vehieXe7-er-faeility-E~om-whieh-the-~eiea~e-ema~aee~ 

or-by-afty-ether-re~poftsibie-party by any person liable under 

75-10-715(1). 

(2) Whenever the department ~s--attehor±~ed--to--aet 

pttre~ant--eo--~ttbeeetioft-tlt-or has reason to believe that a 
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release has occurred or is about to occur, the department 

may undertaKe remedial act ion in the form of any 

investigation, monitoring, survey, testing, or other 

information-gathering as authorized by (sectio~! 21 that is 

necessary and appropriate to identify the existence, nature, 

origin, and extent of the release or the threat of release 

and the extent and imminence of the danger to the public 

health, pttbYte safety, or welfare, or the environment. ~he 

depa~tmeft~-t~-a~thor~zed-~~-draw-~po~-~he-f~nd-to--t~ke--the 

~emedia±-a~ttono 

(3) Any person re~pon~±ble~-for--t~e--relea~~ liable 

under 75-10-715{1) must tak~ immediate action to contain, 

remove, and abate the release. Except as provided in 

75-10-712, the department is authorized to draw upon the 

fund ±n--erder to tak.e action under ettb~~etion~ subsection 

(1) a"a-t~t if it has made diligent good faith efforts to 

determine the identity of the pa~ty person 

respon~i~~e persons liable for the release or 

release and: 

or parties 

threatened 

(a) is unable to determine the identity of the 

re~poft~ible-party liable person or 

manner consistent with the need 

actioni or 

parties persons in a 

to take timely remedial 

(b) the party person or pa~tie~ persons determined by 

the department to be re~pon~±b~e--£or--the--re~ea~e--or 
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thr~at~ned--r@ieas~ liable under 75-10-715(1) have been 

informed in writing of the department's determination and 

have been requested by the department to take appropriate 

remedial action but are unable or unwilling to take stteh 

action in a timely mannero; and 

t4t--~he (c) the written notice to a-respen~ib%e-party 

m~st-in£orm-the-respon~ib%e-party each person informs him 

that if ~hat-psr~y he is subsequently found liable pursuant 

to 75-l0-715ill, he may be required to reimburse the fund 

for the eosts--e£-the state's remedial action ts~en-by-the 

department ~ and may be subject to p~nit±ve--dsma9es 

penalties pursuant to 75-10-715(3). 

14) Whenever the department is authorized to act 

pursuant to subsection (1) or has reason to believe that a 

release THAT MAY POSE AN IMMINENT AND SUBSTANTIAL THREAT TO 

PUBLIC HEALTH, SAFETY, OR WELFARE OR THE ENVIRONMENT has 

occurred or is about to occur, it may issue to any person 

liable under 75-10-715(1) cease_and desist, remedial, or 

other orders as may be necessary or appropriate to protect 

public health, safety, or welfare or the environment. 

{5) A person who violates or fails or refuses to 

comply with an order issued under (section ! 5) or this 

section may, in an action brought to enforce the order, be 

assessed a civil penalty of not more than $10,000 for each 

day in which a violation occurs or a failure or refusal to 
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comply continues. IN DETERMINING THE AMOUNT OF ANY PENALTY 

ASSESSED, THE COURT MAY ·TAKE INTO ACCOUNT THE NATURE, 

CIRCUMSTANCES, EXTENT, AND GRAVITY OF THE NONCOMPLIANCE AND, 

WITH RESPECT TO THE PERSON LIABLE UNDER 75-10-715(1), HIS 

ABILITY TO PAY; ANY PRIOR HISTORY OF SUCH VIOLATIONS; THE 

DEGREE OF CULPABILITY; THE ECONOMIC BENEFIT OR SAVINGS, IF 

ANY, RESULTING FROM THE NONCOMPLIANCE; AND ANY OTHER MATTERS 

AS JUSTICE MAY REQUIRE. Civil penalties collected under this 

subsection must be deposited into the environmental quality 

protection fund established in 75-10-704. 

{6) A court has jurisdiction to review an order issued 

under [section .! 5] or this secti_on only in the following 

actions: 

(a) an action under 75-10-715 to recover remedial 

action costs or penalties or for contribution; 

(b) an action to enforce an order issued under 

[section ! 5] or this section; ~ 

{c) an action to recover a civil penalty for violation 

of or failure to comply with an order issued under (section 

4 ~r-~is section~; OR 

(D) AN ACTION BY A PERSON TO WHOM AN ORDER HAS BEEN 

ISSUED TO DETERMINE THE VALIDITY OF THE ORDER, ONLY IF THE 

PERSON HAS BEEN IN COMPLIANCE AND CONTINUES IN COMPLIANCE 

WITH THE ORDER PENDING DECISION OF THE COURT. 

(7) In considering objections raised in a judicial 
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action regarding orders issued under this part, the court 

shall uphold and enforce an order issued by the department 

unless the objecting party can demonstrate, on the 

administrative record, that the department•s decision to 

issue the order was arbitrary and capricious or otherwise 

not in accordance with law. 

(8) Instead of issuing a notification or an order 

under this section, the department may bring an action for 

legal or equitable relief in the district court of the 

county where the release or threatened release occurred or 

in the first judicial district a-s may be necessary to abate 

any imminent and substantial endangerment to~the public 

health, safety, or welfare or the environment r~sulting from 

the release or threatened release." 

Section 7. Section 75-10-712T MCA, is amended to read: 

"75-10-712. Emergency action. If the department 

determines that immediate response to an imminent threat to 

public health, pttbi±e safety, or welfare, or the environment 

is necessary to avoid substantial injury or damage to 

persons, property, or resources, remedial action may be 

taken pursuant to 75-10-711(1} and--t~t without the prior 

written notice required by 75-l0-711(3}tbt. ~n-~tleh-a-ease, 

e~e The department m~~e shall give subsequent written notice 

to the ~espons±ble-pa~ty person liable under 75-10-715(1) 

within 5 days after the action is taken, describing the 
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circumstances which required the action to be taken without 

prior notice." 

NEW SECTION. Section 8. Liability of remedial action 

contractor. (1} A person who is a remedial action contractor 

with respect to a release or threatened release of a 

hazardous or deleterious substance is not liable under this 

part to any person for injuries, costs, damages, expenses, 

or other liability that results from the release or 

threatened release, including but not limited to claims for 

indemnification or contribution and claims by third parties 

for death, personal injur;,. illness, loss or damage to 

property, or economic loss. 

(2) Inununity from liability, pursuant to subsect-ion 

(1), does not apply in the case of a release that is caused 

by conduct of the remedial action contractor that is 

negligent or grossly negligent or that constitutes 

intentional misconduct. 

(3} This section does not affect the liability of a 

person under a warranty under federal, state, or common law 

or the liability to an employee of an employer who is a 

remedial action contractor under any provision of law, 

including any provision of a law relating to workers' 

compensation. 

(4) A state agency, state employee, or an employee of 

a political subdivision who provides services relating to 
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remedial action while acting within the scope of its 0[ his 

authority as a governmental agency or employee has the same 

exemption from liability as is provided to the remedial 

action contractor under this section. 

(5) The defense provided by 75-10-715(5)(c) is not 

available to a person liable under 75-10-715(1) with respect 

to remedial action costs or damages caused by an act or 

omission :f. Q remedial action contractor. 

(6) ~xcept as provided in subsections (4) and (5), 

this section does not affect the liability under this part 

of a person other than a remedial action contractor. 

(7) This section does not affect the plaintiff's 

burden of establishing liability under this part. 

(8) This section does not minim1ze the liability, 

lessen the standard of liability, or otherwise shield from 

liability a potentially responsible party Jnder 75-10-715 or 

section 107 of CERCLA for costs or damages incurred as a 

result of a release or threatened release of a hazardous or 

deleterious substance. 

NEW SECTION. Section 9. Administrative penalties. (1) 

In lieu of proceeding under 75-10-711(5), the department may 

assess penalties of not more than $1,000 per day per 

violation against a person liable under 75-10-715(1} for a 

release or threat of release who has failed or refused to 

comply. with an order issued by the department pursuant to 
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75-10-711(4) or against a person who has failed or refused 

to comply with an order isSued by the department pursuant to 

[section 4 ~(5)}. 

(2) In determining the amount of any penalty assessed 

pursuant to this section, the department shall take into 

account the nature, circumstances, extent, and gravity of 

the noncompliance and, with respect to the person liable 

under 75-10-715(1), his ability to pay; any prior history of 

such violations; the degree of culpability; the economic 

benefit or savings, if any, resulting from the 

noncompliance; and any other matters as justice may require. 

(3} An administrative penalty may not be collected 

pursuant to this section unless the person charged with the 

noncompliance is given notice and opportunity for a hearing 

with respect to the noncompliance. The notice and 

opportunity for a hearing must conform to the requirements 

of Title 2, chapter 4, part 6. 

(4) A person against whom a penalty is assessed under 

this section may obtain judicial review of the penalty as 

provided for in Title 2, chapter 4, part 7. 

(5) Administrative penalties payable under this 

section must be deposited in the environmental quality 

protection fund established in 75-10-704. 

Section 10. Section 75-10-715, MCA, is amended to 

read: 
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•75-10-715. Reimbarsement Liability -- reimbursement 

and penalties proceedings defenses. ( 1) s .. bjee~ 

Notwithstanding any other provision of law and subject only 

to the defenses set forth in subsection t4t 121• ~--~arty 

~@spe~~ib~e--fer--a--reiease--is--liebie--£or the following 

persons are jointly and severally liable for a release or 

threatened release of a hazardous or deleterious substance 

from a facility: 

(a) a person who owns or operates a facility where a 

hazardous or deleterious substance was disposed of: 

(b) a person who at the time of disposal of a 

hazardous or deleterious substance owned or operated a 

facility where the hazardous or deleterious substance was 

disposed of; 

(c) a person who generated, possessed, or was 

ot.herwise responsible for a hazardous or deleterious 

substance and who, by contract, agreement, or otherwise, 

arranged for disposal or treatment of the substance or 

arranged with a transporter for transport of the substance 

for disposal or treatment; and 

(d) a person who accepts or has accepted a hazardous 

or deleterious substance for transport to a disposal or 

treatment facility. 

(2) A person identified in subsection (1) is liable 

for the following costs: 
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Ia) all eosts-e£ remedial action ~8ken costs incur[ed 

by the dep~rtme~t-p~~~~a~t-~o-~hi~-~art ~; and 

(b) damages for injury to, destruction of, or loss of 

natural resources caused by the release or threatened 

release, including the reasonable technical and legal costs 

of assessing and enforcing a claim for the injury, 

destruction, or loss resultins_!rom the release, unless the 

impaired natural resources were specifical:y identified as 

an irreversible and irretrievable 

resources in an approved final 

commitment 

state or 

of natural 

federal 

environmental impact statement or other comparable -~ved 

final environmental analysis fo.t:_ __ a project O!:" facility that 

was the subject of a government~} permit, approval, or 

license and the E:!_~ect or facility was being operated 

withi!:!~-~~he terms of its permit, approval, or license. 

tZtlll If the re~p6~s±b±e--~e~ty person liable under 

75--~ _ _9-715(1) fails, without sufficient cause, to ~_;_y_wi_~---~ 

a department order issued pursuant to 75-10-711(4) or to 

properly provide remedial action upon notification by the 

department pursuant to 75-10-711(3)tbt, the re~pon~ibte 

~arey person may be liable for ptinit±~e-damage~ penalties in 

an amount not to exceed two times the amount of any costs 

incurred by the dep~rtment state pursuant to this section. 

t3ti!l The department may initiate civil proceedings 

in district court to recover remedial action costs, natural 
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resource damages, or penalties under subsections (1} 8ftd 

tZt through {3). Proceedings to recover costs and penalties 

must be conducted in accordance with {section 13]. Venue for 

any action 

the county 

to recover costs, damages, or penalties lies in 

where the release occurred or where the 

~~~PO"~±b~e--party person liable under 75-10-715(1) resides 

or has its principal place of business or in the district 

court of the first judicial district. 

t4t~ No pe~~y person is liable under ~tlb~@et±on 

subsections (1) er-t2t through (3) if that psrty person can 

establish by a preponderance of the evidence that: 

(a) the department failed to follow the notice 

provisions of 75-10-711 when required; or 

(b) the release did not emanate from any vessel, 

vehicle, or facility to which the person contributed any 

hazardous or deleterious substance or over which the pa~ty 

person had any ownershi~ authorityL or control and was not 

caused by any action or omission of the p~~~y ~rson; or 

(c) the release or threatened release occurred solely 

as a result of: 

(i) an act or omission of a third pdrty other than 

either an employee or agent of the person; or 

(ii) an act or omission of a third party other than one 

whose act or omission occurs in connection with a 

contractual relationship, existing directly or indirectly, 
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with the person, if the person establishes by a 

preponderance of the evidence that he: 

(A) exercised due care with respect to the hazardous 

or deleterious substance concerned, taking into 

consideration the characteristics of the hazardous or . -

deleterious substance in light of all relevant facts and 

circumstances; and 

(B) took precautions against foreseeable acts or 

omissions of a third party and the consequences that could 

foreseeably result from those acts or omissions; 

l1l__the release or threat of release occurred solely 

as the result of an act of God or an act of war; 

(e) the release or threatened release was from a 

facility far which a permit had been issued or an approval 

granted _ ____Qy__!_~~ar tment, the hazardous or deleterious 

substance was specifically identified in the permit or 

approval, and the release was within _ _!!l~ __ limits allowed in 

the permit or approval; 

tetifl in the case of assessment of p~niti~~-damage~ 

pena!,_t:,ies under subsection ill• that factors beyond the 

control of the re~po"s±bie-party person prevented the party 

person from taking timely remedial action.; or 

( g_l_ the person accepted only household refuse 

(garbage, trash, or septic tank sanitary wastes generated by 

single or multiple residences,_ hotels, motels, restaurants, 
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1 or similar facilities) for transport to a solid waste 

2 disposal facility, unless that person knew or reasonably 

3 should have known that the hazardous or deleterious 

4 substance was present in the refuse. 

5 (6) (a) For the purpose of subsection (5)(c)(ii), the 

6 term "contractual relationship" includes but is nat limited 

7 to land contracts, deeds, or other instruments transferring 

8 title or possession, unless the real property un which the 

9 facility is located was acquired by the person after the 

10 disposal or p~acement of the hazardous or deleterious 

ll substance on, in, or at the facllit~one or more of the 

12 following circumstances is also estwblish~d_by the oerson by 

13 a preponderance of the evidence: 

14 (i} At the time the perso~ acquired the facility, the 

15 person did not know and h~9 no rea5on to know that d 

16 hazardous or deleterious substance that is the subiect of 

17 the re1 ease or threatened_ release was disposed of on, ~_n_L or 

18 at the facility. 

19 (ii) The person is a governmental entity that acquired 

20 the facility by escheat, lien foreclosure, or thro~gt't ___ ~y_ 

21 other involuntary transfer or acquisition or thtoug~ the 

22 exercise of eminent domain authority by purchase or 

23 condemnation. 

24 (iii) The person acquired the facility by inheritance 

25 or bequest. 
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(b) In addition to establishing one or more of the 

circumstances in subsection (6)(a)(i) through (6)(a)(iii), 

the person shall establish that he has satisfied the 

requirements of subsections (S)(c)(i) or (S)(c){ii). 

{c) To establish that the f2J<.:~_7'Jn had no reason to 

know, as J2!9vided in subsection (6) (a)[ ;-L! __ the person must 

have undertaken, at the time of acquisition, __ all appropriate 

~uiry into the previous ownership and uses of the property 

consistent with goc:J commercial or customary ~£?-C':i!:.~ __ in an 

effort to minimize liabili~_y_. For pu~poses of a~_~e_ssing this 

inquiry, the foll9~Lng must be take~ __ i~to ac~~unt: 

(i} any §~c~alized knowle~~~~----e.xp~_!iepce _2!!_ the 

part of t~e person; 

(ii) the relationshi__p ___ _S?_~ the __ E_~rcha~ price t-o the 

value cf tte pro~y if u~~~_taT!J~l]_a_~-~-_ii_ 

(iii) corn..rnonly known or ~~z:__sonab:_;t_ ____ -~~c~r_- ta l_I]_abl_f?; 

information about t~e _ ___f>__£_operty; 

(iv) the obviousness of the _EEese~~~~---lj_kel_y 

presence of contamina~~on en the prcperty; and 

{'i) the abi~i_!=L to detect thP contamination --~Y 

appropriate inspection. 

(d) (i) Nothing in subsections (5)(b) and (5)(c) or in 

this subsection {6} may diminish the liability of a previous 

owner or operator of the facility who woul~ otherwise be 

liable under this part. 
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t ii) Notwithstanding this _subsection ( 6), if the 

previous owner or operator obtained actual knowledge of the 

release or threatened release of a hazardous or deleterious 

substance at the facility when the person owned the real 

property and then subsequently transferred ownership of the 

property to another person without disclosing the knowledge, 

the previous owner is liable under subsections {l) through 

(3) and no defense under subsection (5)(b) or {5)(c) is 

available to that person. 

(e) Nothing t~ IN this subsection (6) affects the 

liability under this part of a person whaT by any act or 

omission, caused or contribut~d to the r~-~ase o~.threatened 

release of a hazardous or deleterious substance tt1at is the 

subject of the action relating to the facil!:_!y __ ._" 

Settlement bar to NEW SECTION. Section 11. 

contribution liability. (1) A person who has resolved his 

liability to the state arising under 75-l0-715 or section 

107(a)(1) through (a)(4) of CERCLA 42 U.S.C. 9607(a)(1) 

through (a}(4), in an administrative or judicially approved 

settlement is not liable for claims fvr contribution 

regarding matters addressed in the settlement. The 

settlement does not discharge any of the other potentially 

liable persons unless its terms provide a discharge. The 

terms of the settlement may reduce the potential liability 

of the other potentially liable persons by the amount of the 
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settlement. 

(2} If the state has obtained less than complete 

relief from a person who has resolved his liability to the 

state in an administrative or judicially approved 

settlement, the state may bring an action against any other 

person who has not resolved his liability. 

(3) A person who has resolved, in whole or in part, 

his liability to the state for the release o~ for remedial 

action costs in an administrative or jltdicially approved 

settlement may seek contribution from a person who is not 

party to a settlement referred to in subsection (1). 

NEW SECTION. 

state lien. {1) 

Section 12. Condemnation creation of 

Whenever the department determines ~hat 

property upon which a release or threatened release of a 

hazardous or deleterious substance has occurred may present 

an imminent and substantial endangerment to the public 

health, safety, or welfare or the environment, the 

department may condemn the property for public use to 

mitigate the thr~at. The taking of the property must be 

COJlducteJ in accordance with the procedure set forth in 

Title 70, chapter 30, parts 1 through 3. 

{2) All costs, penalties, and natural resource damages 

for which a person has been judicially determined to be 

liable to the state pursuant to 75-10-715 constitute a lien 

in favor of the state upon all property and rights to the 
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property that belong to the person. 

(3) The lien imposed by this section arises at the 

time notice incorporating a description of the property 

subject to the remedial action and an identification of the 

amount of costs, penalties, and natural resource damages is 

duly filed with the clerk and recorder of the county in 

which the real property is located. A copy of the notice 

must be served by certified mail upon the liable person. 

(4) The costs, penalties, and natural resource damages 

constituting the lien may be recovered in an action in the 

district court for the district in which the property is 

located or in which the remedial action is occurring or has 

occurred. This section does not affect the right of the 

state to bring an action against a person to recover all 

costs, penalties, and natural resource damages for which 

that person is liable under this part or any other provision 

of state or federal law. 

(5) The lien must continue until the liability for the 

costs and damages incurred as a result of the release of a 

hazardous or deleterious substance is satisfied. 

NEW SECTION. Section 13. Degree of cleanup required 

permit exemptione (l) A remedial action performed under 

this part must attain a degree of cleanup of the hazardous 

or deleterious substance and control of a threatened release 

or fu~ther release of that substance that assures present 
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and future protection of public health, safety, and welfare 

and of the environment. 

(2} In approving or carrying out remedial actions 

performed under this part, the department: 

(a) shall require cleanup consistent with applicable 

state or federal environmental requiremments, criteria, or 

limitations; 

(b) shall consider and may require cleanup consistent 

with substantive state or federal environmental 

requirements, criteria, or limitations that are well-suited 

to the site conditions; and 

{c) shall select remedial actions that, at a minimum, 

protect public health, safety, and welfare and the 

environment and that: 

(i) use permanent solutions; 

{ii) use alternative treatment technologies or resource 

recovery technologies to the maximum extent practicable; and 

(iii) are cost-effective, taking into account the total 

short- and long-term costs of the actions, including the 

cost oE operation and maintenance activities for the entire 

period during which the activities will be required. 

(3) The department may exempt any portion of a 

remedial action that is conducted entirely on site from a 

state or local permit that would, in the absence of the 

remedial action, be required if the remedial action is 
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carried out in accordance with the standards established 

under subsection (l) and this part. 

NEW SECTION. Section 14. Payment 

penalties. (1) The department shall keep 

state's remedial action costs. 

of 

a 

state costs and 

record of the 

(2) Based on this record, the department shall require 

a person liable under 75-l0-715 to pay the amount of the 

state's remedial action costs and, if applicable, penalties 

under 75-10-715(3). 

(3) If th~ state's remedial action costs and penalties 

are not paid by the liable person to the department within 

60 days after receipt of notice that the costs and penalties 

are due, the department shall bring an action in the name of 

the state to recover the amount owed plus reasonable legal 

expenses. The department's certification of the stateis 

remedial action costs is prima facie evidence that the costs 

are reasonable and are consistent with this part. 

(4) An action to recover remedial action costs may be 

brought under this section at any time after any remedial 

action costs have been incurred, and the court may enter a 

declaratory judgment on liability for remedial action costs 

that is binding on any subsequent action or actions to 

recover further remedial action costs. 

(5) An initial action for recovery of remedial action 

costs must be commenced within 6 years after initiation of 
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physical on-site construction of the remedial action. 

(6) Remedial action costs and any penalties recovered 

by the state under 75-10-715 must be deposited into the 

environmental quality protection fund established in 

75-10-704. 

NEW SECTION. Section 15. Public notice of 

administrative order or consent decree. (1) Except as 

provided in 75-10-712, before FINAL approval BY THE DIRECTOR 

OF THE DEPARTMENT of any administrative order ON CONSENT 

ISSUED PURSUANT TO 75-10-711 or BEFORE JUDICIAL APPROVAL OF 

~ consent decree issued pursuant to this part, the 

department shall: 

(a} publish a notice and brief description of the 

proposed order or decree in a daily newspaper of general 

circulation in the area affected and make copies of the 

proposal available to the public; 

(b) provide at least 30 days (or whatever additional 

time the department may in its discretion grant upon written 

request} for submission of written comments regarding the 

proposed order or decree and, upon written request by 10 or 

more persons or by a group having 10 or more members (but 

not including a liable person}, conduct a public meeting at 

or near the facility for the purpose of receiving verbal 

comment regarding the proposed order or decree; and 

(c) consider written or verbal comments properly 
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submitted during the comment period or at the public 

meeting. 

{2) Upon making a final decision regarding the 

proposed order or decree, the department shall publish 

notice, as provided under subsection (1), and make copies of 

the approved order or decree available to the public. 

NEW SECTION. Section 16. Agreements to perform 

remedial action~ (1) To expedite effective remedial actions 

and minimize litigation, the department, in its discretion 

and whenever practicable and in the public interest, may 

NEGOTIATE AND enter into an agreement with any person, 

including the owner or oper~tor of the facility from which a 

release emanates, to perform a remedial action if the 

department determines that the action will be properly done 

by the person. The agreement must contain terms and 

conditions that the department in its discretion determines 

to be appropriate. 

(2} Whenever the department enters into an agreement 

under this section for remedial action or for assessment or 

payment of natural resource damages, the agreement must be 

filed in an appropriate district court as a consent decree 

and must be available for public comment for at least 30 

days. 

(3) A decision of the department to enter into or not 

enter into agreements under this section is not subject to 
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judicial review. 

NEW SECTION. Section 17. Liability apportionment and 

contribution. (1) Any person held jointly and severally 

liable under 75-10-715 has the right at trial to have the 

trier of fact apportion liability among the parties as 

provided in this section. The burden is on each liable 

person to show how his liability should be apportioned. In 

apportioning the liability of any person under this section, 

the trier of fact shall consider the following: 

(a) the extent to which the person's contribution to 

the release of a hazardous or deleterious substance can be 

distinguished; 

(b) the amount of hazardous or deleterious substance 

involved; 

(c) the degree of toxicity of the hazardous or 

deleterious substance involved; 

(d) the degree of involvement of and care exercised by 

the person in manufacturing, treating, transporting, ~nO OR 

disposing of the hazardous or deleterious substance; 

(e) the degree of cooperation by the person with 

federal, state, or local officials to prevent any harm to 

the public health, safety, or welfare or the environment; 

and 

(f) knowledge by the person of the hazardous nature of 

the substance. 
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(2) If a person is held jointly and severally liable 

under 75-10-715 and establishes a proportionate share of the 

aggregate liability, the person has the right of 

contribution from any other liable person. If for any reason 

all or part of the contribution from a person liable for 

contribution cannot be obtained, each of the other persons 

against whom recovery is allowed is liable to contribute a 

proportional part of the unpaid portion of the 

noncontributing person's share and may obtain judgment in a 

pending or subsequent action for contribution from the 

noncontributing person. 

NEW SECTION. Section 18. Extension of authority. Any 

existing authority to make rules on the subject of the 

14 provisions of [this act] is extended to the provisions of 

15 [this act]. 

16 NEW SECTION. Section 19. Codification instruction. 

17 [Sections 1, 47-~T-B7-and-i9-~hro~g~-t6 2, 5, 8,_9, AND 11 

18 THROUGH 17] are intended to be codified as an integral part 

19 of Title 75, chapter 10, part 7, and the provisions of Title 

20 75, chapter 10, part 7, apply to [sections l, 4,-~,--a,--and 

21 l9-tnroagn-l6 2, 5, 8, 9, AND 11 THROUGH 17]. 

22 NEW SECTION. Section 20. Saving clause. [This act] 

23 does not affect rights and duties that matured, penalties 

24 that were incurred, or proceedings that were begun before 

25 [the effective date of this act]. 
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NEW SECTION. Section 21. Severability. If a part of 

(this act} is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW-SE€~£eN.--Sec~ieR-21.--Ret~aet~~e---applieabil~ty. 

tsee~%en--9i--app±fe~--re~roeetfve~y,--wi~hin-~ne-me~ning-o£ 

~-r-±997-te-a±±-remed%a±-8et±on-eo~t~-±ne~~~ed--be£ore--ttne 

e££eet±ve-date-of-t~±~-8et7• 

NEW SECTION. Section 22. Effective date. [This act] 

is effective on passage and approval. 

-End-
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SENATE BILL NO. 385 

INTRODUCED BY HARP, D. BROWN 

BY REQUEST OF THE DEPARTMENT OF HEALTH AND 

ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO REMEDIAL ACTION UPON THE RELEASE OF A 

HAZARDOUS SUBSTANCE TO INCLUDE CERTAIN PROVISIONS PARALLEL 

TO THE FEDERAL COMPREHENSIVE ENVIRONMENTAL RESPONSE, 

COMPENSATION, AND LIABILITY ACT (FEDERAL SUPERFUND); 

REDEFINING "HAZARDOUS OR DELETERIOUS SUBSTANCE"; ADDING 

LIMITED IMMUNITY FOR REMEDIAL ACTION CONTRACTORS; AUGMENTING 

INVESTIGATIVE AND ENFORCEMENT AUTHORITY; PROVIDING FOR 

PUBLIC NOTICE AND COMMENT ON ADMINISTRATIVE ORDERS AND 

CONSENT DECREES; CLARIFYING AND ADDING DEFENSES TO 

LIABILITY; GRANTING CONDEMNATION AUTHORITY FOR CONTAMINATED 

SITES; AMENDING SECTIONS 75-10-701, 75-10-704, 75-10-711, 

75-10-712, AND 75-10-715, MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE7--ANB-PR9V!B!NG-RETR9A€T!VE-APPb!€ABfb!TY-TB 

€ERTA!N-REMEEllAb-A€TfBN-€9STS." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. This part may be 

cited as the 11 Comprehensive Environmental Cleanup and 

Responsibility Act''. 
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NEW SECTION. SECTION 2. PURPOSE. THE PURPOSES OF 

THIS PART ARE TO: 

ilL PROTECT THE PUBLIC HEALTH AND WELFARE OF ALL 

MONT~NA CITIZENS AGAINST THE DANGERS ARISING FROM RELEASES 

OF HAZARDOUS OR DELE'rERIOUS SUBSTANCES; 

(2) ENCOURAGE PRIVATE PARTIES TO CLEAN UP SITES WITHIN 

THE STATE AT WHICH RELEASES OF HAZARDOUS OR DELETERIOUS 

SUBSTANCES HAVE OCCURRED, RESULTING IN ADVERSE IMPACTS ON 

THE HEALTH AND WELFARE OF THE CITIZENS OF THE STATE AND ON 

THE STATE'S NATURAL, ENVIRONMENTAL, AND BIOLOGICAL SYSTEMS; 

AND 

(3) PROVIDE FOR FUNDING TO STUDY, P~AN, AND UNDERTAKE 

THE REHABILITATION, REMOVAL, AND CLEANUP OF SITES WITHIN THE 

STATE AT WHICH NO VOLUNTARY ACTION HAS BEEN TAKEN, 

Section 3. Section 75-10-701, MCA., is amended to read: 

"75-10-701. Definitions. As used in this part, unless 

the context requires otherwise, the following definitions 

apply: 

(1) "Department'' means the department of health and 

environmental sciences provided for in Title 2, chapter 15, 

part 21. 

( 2) ''Environment" means any surface water, ground_ 

water, drinking water supply, land surface .~r subsurface 

strata, or ambient air within t~e state ~f Montana or under 

the ~risdiction of the state of Montana. 
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(3) (a) "Facility" means: 

(i) any building, structure, installation, equipment, 

pipe or pipeline (including any pipe into a sewer or 

publicly owned treatment works), well, pit, ~ond, lagoon, 

impoundment, ditch, landfill, storage containe~r' motor-

vehicle, rolling stock, or aircraft; or 

(ii) any site or area where a hazardous or deleterious 

substance has been deposited, stored, disposed of, placed, 

or otherwise come to be located. 

(b) The term do~~ not include any consumer product in 

consumer use. 

t~till 11 Fund 11 means the environmental quality 

protection fund established in 75-10-704. 

t3till "Hazardous or deleterious substance" means a 

substance that po~es because of its quantity, concentration, 

or physical, chemicdl, or infectious characteristics may 

pose an imminent and substantial threat to public health a"d 

th8t-~~-e~ther-~-pet~o~ettm-p~odttet-o~-li3ted-a~-a--h~za~rlo~~ 

~ttb~tenee--in--~oitt~~--se,--Pede~ai--Re~i~ter;--page~--13414 

th~o~9n-i35i3o, safety, or welfare or the environment, 

including: 

(a) all substances that are defined as hazardous 

substances by section 101{14) of the ~ederal Comprehensive 

Environmental Response, Compensati~n, and Liability Act 

( CERCLA) , 4 2 U.S. C. ~61J!.l1iJ , ~ arnen9~d; 
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(b) all substances identified by the administrator of 

the United States environmental protection agency as 

hazardous subs~ances pursuant to section 102 of CERCLA, 42 

u.s.c. 9602, as amended; AND 

l~) all substances that are defined as a hazardous 

waste pursuant to sectio~ 1004(5) of the Resource 

Conservation and Recovery Act of 1976, 42 U.S.C. 6903(5}, as 

amended, including all substances listed or identif~ed in 40 

CFR 261;-a!"ld 

tdt--any-pet~oiettm-~rodttct. 

( 6) "Natural resources'' incittrl~~-b~t-~~-not-l±m±ted-to 

MEANS land, fish, wil_~life, biota, air, surfa£_~~ water!. 

ground water, drinking water supplies, and _any other 

~tt!"f':f' SUCH RESOURCES within the state Qf MONTANA or 

owned, managed, held in trust o~ otherwise controlled by or 

pe~tain~ APPERTAINING to the _state of Montana-~ 

political subdivi~ion of the state. 

(7) (a) +~own_s or operates•• m~ans_ owning, leasi~ 

operating, managing activities at, or exercising control 

over th~ operation of a facility. 

ill. The term does n'?_t include holding_ the indicia of 

owner_~_i:...Q __ ~%- a facility ~}_marily to protect a security 

interest in the facility or o~~er location unless the holder 

has pa_rticipated in the managem~0t of the faci~~-- The term 

does ____ !!S?_~- ~_!_o the state or --~ lo~al government that 
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acquired ownership or control through bankruptcy, tax 

delinquency, abandonment, lien foreclosure, or other 

circumstances in which the government acquires title by 

virtue of its function as sovereign, unless the state or 

local government has caused or contributed to the release or 

threatened release of a hazardous or deleterious substance 

from the facility, THE TERM ALSO DOES NOT INCLUDE THE OWNER 

OR OPERATOR OF THE MILLTOWN DAM LICENSED UNDER PART l OF THE 

FEDERAL POWER ACT (FERC LICENSE #2543~004) IF A HAZARDOUS OR 

DELETERIOUS SUBSTANCE HAS BEEN RELEASED INTO THE ENVIRONMENT 

UPSTREAM OF THE DAM AND HAS SUBSEQUENTLY COME TO BE LOCATED 

IN THE RESERVOIR CREATED BY SUCH DAM, UNLESS SUCH OWNER OR 

OPERATOR IS A PERSON WHO WOULD OTHERWISE BE LIABLE FOR SUCH 

RELEASE OR THREATENED RELEASE UNDER 75-10-715(1). 

~Person" means an individual, trust, firm, joint 

stock company, joint venture, consortium, commercial entity, 

partnership, association, corporation, commission, state or 

state agency, political subdivision of the state, interstate 

body, or the federal government, including a federal agency. 

t9t--upe~~olenm-2~oa~~~R-ine~~de~-gaso~~ne,-e~ttd~--oii 7 

£ttel-oil,-diesel-oil-o~-tnei,-lttb¥ieating-o±l 7 -oil-alttdge-o~ 

refnae,--and-eny-otner-pet~o~enm-relBted-p~odne~-or-we~~e-or 

r~~e~ion-tnereof-that-ia-iiqttid-8t--~!anda~d--eond±tion~--of 

~emperattt~e--and--p~easttre-t6a-~e9~ees-P-and-%4oi-pottnda-per 

sgnare-±nek-abaoltt~et~ 
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t4tti8t(~l "Release" means any spilling, leaking, 

pumping, pouring, emitting, emptying, discharging, 

injecting, escaping, leaching, dumping, or disposing of a 

hazardous or deleterious substance either directly into the 

environment or in a manner in which the substance can 

reasonably be expected to enter the environment if not 

contained, removed, or abated, but excludes releases 

confined to the indoor workplace environment, the use of 

pesticides as defined in 80-8-102(30) when they are applied 

ln accordance with approved federal and state labels, and 

the use of commercial fertilizers as defined in 80-10-101(2) 

when applied as part of accepted agricultural practice. 

t5ttHt_LJJ!l_ "Remedial action" includes all 

notifi~ation, investigation, administration, monitoring, 

cleanup, restoration, MITIGATION, abatement, removal, 

replacement, enforcement, legal action, health studies, 

feas~bility studie~ and other actions necessary or 

appropriate to respond to a release or threatened release. 

t:l:i!!t(ll) "Remedial action contract" means a written 

contract or agre~ment entered into by a remedial action 

contractor with the state, or with_~ potentially r~~QQnsible 

party actin9 pursuant to an order or request_~ssued by the 

department, THE U~~TED STATES, OR ANY FEDERAL AGENCY, to 

provide a remedial action with respect to a rel~ase or 

threatened release of a hazardous or deleterious substance. 
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ti3t(l2) ''Remedial action contractor" means: 

(a) any person who enters into and is carrying out a 

remedial action contract; or 

(b) any person who is retained or hired b_y .. a person 

described in subsection {13)(a) to provide services re~ating 

to a remedial action. 

t~4t(l3} ''Remedial action costs'' means reasonable costs 

that are attributable to or associated with a remedial 

action at a facility, includin~ but not limited to the costs 

of administration, investigation, legal or enfo~~ement 

activities, contracts, feasibility studies, or health 

studies." 

Section 4. Section 75-10-704, MCA, is amended to read: 

"75-10-704. Environmental quality protection fund. {l) 

There ~s created in the state special revenue fund an 

environmental quality protection fund to be administered as 

a revolving fund by the depdrtment. The department is 

authorized to expend amounts from the fund necessary to 

carry out the purposes of this part. 

(2) The fund may only be used to carry out the 

provisions of this part and for remedial actions taken by 

the department pursuant to this part in response to a 

release of hazardous or deleterious substances. Pttl'hi--t:t~~~ 

mtt~t--i~eittde--the--ee~~~et--o£--the--haza~d6tl~--wa~t~--s~te 

remediai-aetian-pro9~am,-wh±eh--i~--a--program--oE--remedia! 
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aetior~:-at-~±te~-=-

tat--whe~e-a-re%e83e-ha~-oeett~~ed7-afl:d 

tbt--whe~e--t~e--HoSo--e~viro~me"tal--~roteet±on-89e"ey 

has 7 -ttnder--~he--provisions--oE--the--£e~erai--€omprehen~ive 

Env±ronmentai--Response 7 --eompensation,-and-biab±l±ty-Aet-o£ 

±989-tEER€hAtr-~s-~me"ded,-eond~eted-~-hazard-rank~n9--stttdy 

~nd--j~d~ed--ehe--~~te--~ot--ef~g~b~e--£or--~ne~~~±o~-on-the 

ns~tenai-prtority--i±~t--o~--where--ehe--8oSo--environment~i 

proeeetion--a~eney-ha8-ne-Bttthori~y-er-no-p~an-to-as~es~-the 

~~ee-under-€ER€bA~ 

( 3} 'fhe-department..L:!-pro~ram-ror-remed~al:-aceion--under 

~ttb~ee t ±on-- t rt --mtl~t- -±ne~ttde 'fo- -mai-ntain--- an- -_--:-~~egua: ~e 

revo~~~ng-f~~d,-the THE department shall: 

(a} establish H~i implement a system for prioritizing 

s1tes for remedial action based on potential effects on 

human health and the environment; and 

{b) ±nvesti-qati-e~ investigate, neqot±atton negotiate, 

and take legal action, as appropriate, to identify 

responsible parties, to obtain the participation and 

financial contribution of responsible parties for the 

remedial action, to achieve remedial action, and to recover 

costs and damages incurred by the state. 

(4} There must be deposited in the fund: 

(a) all penalties, NATURAL RESOURCE damages_, and 

department--expendi-ttlres remedia~ -·" ~~~~:~ost_~ recovered 
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pursuant to 75-10-715; 

~ all administrative penalties assessed pursuant to 

[section ~ 9] and all civil penalties assessed pursuant to 

75-10-711(5); 

tbti£1 funds appropriated to the fund by the 

legislature; and 

tet~ funds received from the interest income of the 

~esource indemnity trust fund pursuant to 15-38-202. 

( 5) Whenever the amount of money in the fund is 

insufficient to carry out remedial action, the department 

may apply to the governor for a grant from the environmental 

contingency account established pursuant to 75-1-1101.'' 

NEW SECTION. Section 5. Information gathering and 

access. (1} The department may undertake any investigative 

or other information-gathering action that it considers 

necessary or appropriate for determining the need for 

remedial action, choosing or taking a remedial action, or 

otherwise enforcing the provisions of this part. 

(2) Any AUTHORIZED officer, employee, or 

representative of the department may require a person who 

has or may have information relevant to a release or 

threatened release of a hazardous or deleterious substance 

to furnish, upon request, any information or documents 

relating to but not limited to the following matters: 

(a) the identification, nature, and qu.::ontity of a 
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hazardous or deleterious substance that has been or is being 

generated, treated, stored, or disposed of at or transported 

from a facility; 

(b) the nature or extent of a release or threatened 

release of a hazardous or deleterious substance at or from a 

facility; 

(c) information relating to the ability of a person to 

pay for or to perform a cleanup; and 

(d) any other information relevant to the department's 

determination of the appropriate remedial action to be taken 

or to the enforcement of this part. 

( 3) For purposes 

acquiring information 

determination of, or 

of assisting 

relevant to 

the taking of 

the depa:-:mPnt 

the need for, 

remedial action 

in 

the 

or 

otherwise enforcing the provisions of this part, any ~tlly 

authorized officer, employee, or representative of the 

department is authorized to: 

(a) enter or have access at reasonable times to any 

facility or other place or property where: 

(i) a hazardous or deleterious substance may be or has 

been generated, stored, treated, disposed of, or transported 

from; 

(ii) there has been or may be a release of a hazardous 

or deleterious substance; 

(iii) records or other relevant information regarding ~ 
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release or threatened release is located; 

(iv) entry is necessary to determine the need for any 

appropriate remedial action; or 

(v) entry is ~ecessary to effectuate a remedial action 

under this part; and 

(b) inspect and obtain samples from the facility or 

other place or property referred to in subsection (3)(a) or 

from any location where a suspected hazardous or deleterious 

substance may be located. Any AUT~~~I~E.~ officer, employee, 

or representative of the department is authorized to inspect 

and obtain samples of containers or labeling for suspected 

hazardous or deleterious substances. If the AUTHORIZED 

officer, employee, or representative obtains samples, before 

leaving the premises he shall give to the owner, operator, 

tenant, or other person in charge of the place from which 

the samples were obtained a receipt describing the sample 

obtained and, if requested, a portion of each sample. 

(4) The department may issue subpoenas for the 

attendance and testimony of witnesses and the production of 

relevant papers, books, or documents in connection with the 

information-gathering authority conferred pursuant to th~s 

section. The method for service of subpoenas and payment of 

witness fees dnd mileage is the same as that required in 

civil actions in the district courts of the state. In case 

of a refusal to obey a subpoena issued and served upon a 
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person pursuant to this subsection, the district court for a 

district in which the person is found, resides, or transacts 

business, upon application of the department and after 

notice to the person, has jurisdiction to issue an order 

requiring the person to appear and either give testimony or 

produce documents, or both 1 before a hearing officer. A 

failure to obey the order of the court may be punished by 

the court as a contempt. 

(5) If consent is not granted regarding a request made 

by an AUTHORIZED officer, employee, or representdtive under 

this section, the director of the department may iss~e an 

order directing compliance with the request. 

{6) The depdrtment may commence a civil action to 

compel compliance with an order issued pursuant to this 

section. 

{7) In any action commenced pursuant to subsection (6) 

WHEN THE COURT DETERMINES THAT THERE MAY RF. AN TMMTNENT AND 

SUBSTANTIAL THREAT TO PUBLIC_HE:_AL_!H_,_SAF£TY, OR WELFARE OR 

!_1:!~-·~NVIRONMENT, the court shall enjoin any activity that 

constitutes a failure to comply with the order and shall 

direct compliance with the order unless, under the 

circumstances of the case, the order is arbitrary and 

capricious or otherwise not in accordailce with law. 

(8) Persons subject to the requirements of this 

section may make a written claim ot confidentiality for 
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information unique to the owner or ope4ator of a facility 

that would, if disclosed, reveal methods or processes 

entitled to protection as trade secrets. The claim of 

confidentiality must be clearly designated on the materials 

at the time they are obtained by the department. If the 

department accepts the characterization, it shall maintain 

that information as confidential. Information describing 

physical or chemical characteristics of hazardous or 

deleterious substances that have been or may be released 

into the environment are not considered confidential. The 

department has access to and may use any trade secret 

information in carrying out the activities of this part as 

may be necessary to protect the public health, safety, or 

welfare or the environment while maintaining the information 

as confidential. 

Section 6. Section 7~-10-711, M.CA, is amended to read: 

•JS-10-711. Remedial action -- orders -- penalties -­

judicial proceedings. (1) The department may take remedial 

action neee~~ary--end--appropr~ate--to--proteet--tke-pttb~~e 

~ea!th7-pttb~te--we!£are7--or--the--en~±renment whenever ±t 

aetermine~-that: 

(a) there has been a release or there is a substantial 

threat of a release into the environment that may present an 

imminent and substantial endangerment to the public health, 

welfare, or safety or the environment; and 
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(b) the appropriate remedial action will not be done 

properly and expeditiously by the-owner-or-operater-ef-the 

¥e~~e!7-~eh~eie;-or-£ae±~±ty-Erom-whieh-the-relea~e-emanate~ 

or-ey-any-other-respon~ible-party by any p~rson liable under 

75-10-715 ( 1). 

{2) Whenever the department i~--~~tnorized--to--aet 

ptlrsttant--to--sttbsection-tlt-or has reason to believe that a 

release has occurred or is about to occur, the department 

may undertake remedial ac~ion in the form of any 

investigation, monitoring, survey, testing, or other 

information-gathering as authorized by [section 4 2_1 that is 

necessary and appropriate to identify the existence, ;~.:tture, 

origin, and extent of the release or the threat ot release 

and the extent and imminence of the danger to the public 

health, pttbi±e safe_S.YL.~~ weltarer or the environment. lfh.e 

depa~tment-is-atlt~ori~ed-ee-d~aw-~pon-the-Etlnd-to--toke--the 

~emedi-al:-aet±on";" 

(3) Any person re~pon~tbie--£o~--the--release liable 

under 75-10-715{1) must take immediate action to contain, 

remove, and abate the release. Except as provided in 

75-10-712, the department is authorized to draw upon the 

fund ~n--order to take action under stlb~e~tions subsection 

{1) and-t~t if it has made diligent good faith efforts to 

determine the identity of the party perso~ or ~ar~~es 

respon~ibie persons liable for the release or thr~atened 
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release and: 

(a) is unable to determine the identity of the 

res~o~s~b%~-party liable person or part±es persons in a 

manner consistent with the need to take timely remedial 

action; or 

the 

(b) the party person or part±~~ ~sons determined by 

department to be re3pon~ib!e--fer--the--reiease--or 

threatened--release liable under 75-10-715(1) have been 

informed in writing of the department's determination and 

have been requested by the department to take appropriate 

remedial action but are unable or unwilling to take s~eh 

accion in a timely manneroi and 

t4t--Phe (c) the written notice to a-responsible-party 

mtl~!l't:-±nforom-the-respon~±bie-pe:rty each __ _person informs him 

that if th8~-pa~~y ~~ is subsequently found liable pursuant 

to 75-10-7151!1, he may be required to reimburse the fund 

for the eo~ts--of-t~e st~te's remedial action ~e~en-by-~h~ 

de~a~tment costs and may be subject to ptlni~~ve--damage~ 

penalties pursuant to 75-10-715(3). 

(4) Whenever the department is authorized to act 

pursuant to subsection ( 1} or has __ reason to believe that a 

£e1ease THAT MAY POS£ AN_IMMINENT AND SUBSTANTIAL THREAT TO 

PUBLIC HEALTH, SAFETY, OR WELFARE OR TH~ ENVIRONMENT has 

occurred or is a~~l!_!-~occ~____!_!__ll@Y_-h_~_~ue to any person 

liable und~r 75-10-715(11_c~~~e and desist, ~emedial, or 
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other orders as may be necessary or appropriate to protect 

public health, safety, or welfare or the environment. 

(5} A person who violates or fails or refuses to 

comply with an order issued under [section ! 5] or this 

section may, in an action brought to enforce the order, be 

assessed a civil penalty of not more than $10,000 for each 

~~- in which a violation occurs or a failure or refusal to 

comply co~tinues. IN DETERMINING THE AMOUNT OF ANY PENALTY 

ASSESSED, THE COUR~ MAY TAKE INTO ACCOUNT THE NATURE, 

CIRCUMSTANCES, EXTENT, A~D GRAVITY OF THE NONCOMPLIANCE AND, 

WITH RESPECT TO THE PER~(){'l LIABLE UNDER 75-~0··715(~1j_,~ 

ABILITY TO PAY; ANY PRIOR HISTORY OF S(!<;:H_VJOLA'f_(_ul<~; _~·THE 

DEGREE OF CULPABILITY; THE ECONOMIC BEN~FIT OR SAVINGS, IF 

ANY, RESUL'riNG FROM THE NONCOf'.PLIANCE; AND_ANY OTHER MATTERS 

AS JUSTICE MA'i ___ ~EQUIRE. Civil penalties collected u~9~_r this 

subsection must be_ deposited into the environment~~-~~lity 

protection fund established in 75-10-704. 

(6) A court has jurisdiction to review an order issued 

under [section ! 5] or this section only in the following 

actions: 

(a) an action under 75-10-715_ ~-~-~over remedial 

actio~_~osts or penalties or for contr_i_~lj_tionE_ 

L~l~~- action to enforce an -~~~sued under 

[section i 5] or this section; ~ 

(c) an act_i9~ to recover a civil~pe0_l!!_!:_.Y_____!._~~.-~-!:_<?lation 
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of or failure to comply with an order issued under [section 

i 5) or this sectiono; OR 

(D) AN ACTION BY A PERSON TO WHOM AN ORDER HAS BEEN 

ISSUED TO DETERMINE THE VALIDITY OF THE ORDER, ONLY IF THE 

PERSON HAS BEEN IN COMPLIANCE AND CONTINUES IN COMPLIANCE 

WITH THE ORDER PENDING DECISION OF THE COURT. 

{7) In considering objections raised in a judicial 

action regarding orders issued under this part, the court 

shall uphold and enforce an order issued by the department 

unless the objecting party can demonstrate, on the 

administrative record, that the department's decision to 

issue the order was arbitrary and capricious or otherwise 

not in accordance with law. 

(8) Instead of issuing a notification or an order 

under this section, the department may bring an action for 

legal or equitable relief in the district court of the 

county where the release or threatened release occurred or 

in the first judicial district as may be necessary to abate 

any imminent and substantial endangerment to the public 

health, safety, or welfare or the environment resulting from 

the release or threatened release." 

Section 7. Section 75-10-712, MCA, is amended to read: 

"75-10-712. Emergency action. If the department 

determines that immediate response to an imminent threat to 

public health, p~biie safety, or welfarer or the environment 
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is necessary to avoid substantial injury or damage to 

persons, property, or resources, remedial action may be 

taken pursuant to 75-10-711(1) aftd--t~t without the prior 

written notice required by 75-l0-711(3)tbt. f~-~~ek-8-~~~e7 

the The department m~st shall give subsequent written notice 

to the re~pe~~~bre-party person liable under 75-10-715(1) 

within 5 days after the action is taken, describing the 

circumstances which required the action to be taken without 

prior notice." 

NEW SECTION. Section 8. Liability of remedial action 

contractor. (1) A person who is a remedial 2rtion contractor 

with re$pect to a release or threatened release of a 

hazardous or deleterious substance is not liable under this 

part to any person for injuries, costs, damages, expenses, 

or other liability that results from the release or 

threatened release, including but not limited to claims for 

indemnification or contrib\ttion and claims by third parties 

for death, personal injury, 

property, or economic loss. 

illness, loss or damage to 

(2) Immunity from liability, pursuant to subsection 

(1), does not apply in the case of a release that is caused 

by conduct of the remedial action contractor that is 

negligent or grossly 

intentional misconduct. 

negligent or that constitutes 

(3) This section does not affect the li-~bility of a 
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person under a warranty under federal, state, or common law 

or the liability to an employee of an employer who is a 

remedial action contractor under any provision of law, 

including any provision of a law relating to workers• 

compensation. 

(4) A state agency, state employee, or an employee of 

a political subdivision who provides services relating to 

remedial action while acting within the scope of its or his 

authority as a governmental agency or employee has the same 

exemption from liability as is provided to the remedial 

action contractor under this section. 

(5) The defense provided by 75-10-715(5)(c) is not 

available to a person liable under 75-10-715(1) with respect 

to remedial action costs or damages caused by an act or 

omission of a remedial action contractor. 

(6} Except as provided in subsections (4) and (5), 

this section does not affect the liability under this part 

of a person other than a remedial action contractor. 

(7) This section does not affect the plaintiff's 

burden of establishing liability under this part. 

{8) This section does not minimize the liability, 

lessen the standard of liability, or otherwise shield from 

liability a potentially responsible party under 75-10-715 or 

section 107 of CERCLA for costs or damages incurred as a 

result of a release or threatened release of a hazardous or 
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deleterious substance. 

NEW SECTION. Section 9. Administrative penalties. ( 1) 

In lieu of proceeding under 75-10-711(5), the department may 

assess penalties of not more than $1,000 per day per 

violation against a person liable under 75-10-715(1) for a 

release or threat of release who has failed or refused to 

comply with an order issued by the department pursuant to 

75-10-711{4) or against a person who has failed or refused 

to comply with an order issued by the department pursuant to 

(section "?_(5)). 

{2) In determining the amount of any penalty assessed 

pursuant to this section, the department shall toke 1nto 

account the nature, circumstances, extent, and gravity of 

the noncompliance and, with respect to the person liable 

under 75-10-715(1), his ability to pay; any prior history of 

such violations; the degree of culpability; the economic 

benefit or savings, if any, resulting from the 

noncompliance; and any other matters as justice may require. 

(3) An administrative penalty may not be collected 

pursuant to this section unless the pPrsorl charged with the 

noncompliance is given notice and oppottunity for a hearing 

with respect to the noncompliance. The notice and 

opportunity for a hearing must conform to the requirements 

of Title 2, chapter 4, part 6. 

(4) A person against whom a penalty is assessed under 
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this section may obtain judicial review of the penalty as 

provided for in Title 2, chapter 4, part 7. 

(5) Administrative penalties payable under this 

section must be deposited in the environmental quality 

protection fund established in 75-10-704. 

Section 10. Section 75-10-715, MCA, is amended to 

read: 

•75-10-715. Re~mb~rseme"t Liability reimbursement 

and penalties proceedings defenses. ( 1) Snbjeet 

Notwithstanding any other provision of law and subject only 

to the defenses set forth in subsection t4t ffi, a--party 

re~pon~±ble--£or--o--reiease--is--i±a~~e--Eer the following 

persons are jointly and severally liable for a release or 

threatened release of a hazardous or dele~.erious substance 

from a facility: 

(a) a person who owns or operates a facility where a 

hazardous or deleterious substance was disposed of; 

(b) a person who at the time of disposal of a 

hazardous or deleterious substance owned or operated a 

facility where the hazardous or deleter ~.o~~-~ubstance was 

disposed of; 

(c) a person who generated, possessed, or was 

otherwise responsible for a hazardous or deleterious 

substance and who, by contract, agreeme~t, or otherwise, 

arranged for disposal or tr~atment of the substance or 
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arranged with a tra.nsporter for transport of the substance 

for disposal or treatment; and 

(d) a person who accepts or has accepted a hazardous 

or deleterious substance for transport to a disposal or 

treat~ent facility. 

(2) A person ident~fied in subsection (l) is liable 

for the following costs: 

(a) all eosts-of remedial action taken costs incurred 

by the depts1:'tmefit-pt1r~tl8ftt-to-th-t~-pe:rt st~~~.*=; and 

(b) damages for injury to, destruction of, or loss of 

natural resources caused by the release or threatened 

release, including the reasonable tech!"'. teal and ::__e>.9.~~ cos~~ 

of assessing and enforcins a claim for the injury, 

destruction, or loss resulting from the release, un_~~?-~ the 

impair_!=d natural resources were speci.fically identified as 

an irreversible and irretrievable commitment of natural 

resources in an approved final state oc federal 

environmental impact statement or ot~_e_r comparable approved 

final environmental analysis for a project or facility that 

was the subject of a governmental permit, _ap_e_roval, or 

license and the project or facility was being ope~ated 

wit0in the terms of its permit, appr~val, or license. 

t~tlll If the re~poft~±bTe--perty person liable under 

75-10-715{1) fails, without sufficient cause, to comply with 

a department 0rder issued pursuant to 75-10~711(4) or to 
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properly provide remedial action upon notification by the 

department pursuanr- l:o 75-10-711(3)tbt, the re~ponsible 

p~rty person may be liable for ~~~ie±ve-damages penalties in 

an amount not to exceed two times the amount of any costs 

incurred by the ~e~arement state pursuant to this section. 

t3tl!l The department may initiate civil proceedings 

iti district court to recover remedial action costs, natural 

resource damages, or penalties under subsections (1) aftd 

tit through ill· Proceedings to recover costs and p~nalties 

must be conducted in accordance wjth [section 13]. Venue for 

any action to recover costs, damages, or penalties lies in 

the county where the release occurred or where the 

r@spo~~±b~e--pHr~y ~son liable under 75-10-715(1) resides 

or has its principal place of business or in the district 

court of the first judicial district. 

t4ti21 No pHr~y person is liable under ~~b~eetion 

subsections {1) or-t~t through <11 if that party ~_rson can 

establish by a preponderance of the evidence that: 

(a) the department failed to follow the notice 

provisions of 75-10-711 when required; or 

(b) the release did not emanate from any vessel, 

vehicle, or facility ~~ which the person contributed any 

hazardous or deleterious substance or over which the pe:rty 

person had any ownership, authorityL or control and was not 

caused by any action or omission of the party ~~son: or 
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(c) the release or threatened release occurred solely 

as a result of: 

(i) an act or omission of a third party other than 

either an employee or agent of the person; or 

~act or omission of a third party_other than one 

whose act or omission occurs in connect ion with a 

contractual relationship, existing directly or indirectly, 

with the person, if the person establishes by. a 

preponderance of the evidence that he: 

1A) exercised due care with "_r~spect to the hazardous 

or deleterious substance conce~_ned, taking into 

consideration the characteristics of the h~z~~:-!_':'lUS __ ___Q_£ 

deleterious substanc~ in light of all relevant facts and 

circumstances; and 

(B) took precautions against foreseeable acts or 

omissions of a third party and the consequences that could 

fore~~eably result from those acts or omissions; 

L~l the release or threat of release occurred solely 

as the result of_~n act of God or an act of war; 

1_~) the release or threatened r~~-~~~~as from a 

facility for which a permit had been _i_ssued or an app~oval 

granted by the department, the hazardou5 or deleterious 

substance was specificall_Y. ____ identified_ 1n the permit or 

approval, and the release was within th~ l_imits allowed in 

the permit or approval-!__ 
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tetlfl in the case of assessment of p~n~t±ve-~amage~ 

penalties under subsection (3), that factors beyond the 

control of the ~esponeible-party person prevented the ~a~ty 

person from taking timely remedial action7; or 

iSl_ the person accepted only household refuse 

(garbage, trash, or septic tank sanitary wastes generated by 

single or multiple residences, hotels, motels, restaurants, 

or similar facilities) for transport to a solid waste 

disposal facility, unless that person knew or reasonably 

should have known that the hazardous or deleterious 

substance was present in the refuse~ 

(6) (a) For the purpose of subsection (S)(c)(ii), the 

term "contractual relationship'' includes but i~ not limited 

to land contr~ct~!..--.~eds, or other instruments transferring 

title or possession, unless the real property on which the 

facility is located was acquired by the person after the 

disp«?~~.l- or placement of the hazardous or deleterious 

substance on, in, or at the facility and one or more of the 

following circumstances is~lso established by the person by 

a preponderance of the evidence: 

(i) At the time the person acquired the facility, the 

person did not know and had no reason to know that a 

hazardous or deleterious substance that is the subject of 

the release or threatened release was disposed of on, in, or 

at the facility. 
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{ii) The person is a governmental entity that acquired 

the facility by escheat, lien foreclosure, or through any 

other involuntary transfer or acquisition or throu~ 

exercise of eminent domain authority by p~~~hase or 

condemnation. 

{ii~) The person acquired the faci!i!_y_~_~f!berjtan__s:~ 

or bequest. 

{b) In addition to establishing one or more of the 

circumstances in subsectio~ ~~ll~l through {6)(a)(iii), 

the person shall establish that he has sat1sfied the ------
requirements of subsections (S)(c)(i) or (5)(Ci1ii). 

lEL To establish that the person had no -'~-?.son to 

know, as provided in subsection (6)(a)(i), the oer5on must 

have undertaken, at the J:-~~~.-~J_C!~isition, all appropriate 

inqu~~~ into the previous ownership and uses of the property 

consistent with good conunercia_l or customc:t_ry __ E.£_actice in an 

effort to min~~ize liability. For purposes of assessing this 

inquiry, the following must be taken into account: 

{i) any specialized kn~~~~~r experience on the 

~-~-L __ t:.~~.!:?-.2.~ 
1~A) the relationship of the purcho.s~ice to the 

value of the property if uncontaminated; 

(iii) conuno~ly known or reasonably ascertainable 

information about the prope~L 

( iv) the obviousness of the pre~_en~~·- or the likely 
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pr~sence of contamination on the property; and 

(v) the ability to detect the contamination by 

appropriate inspection. 

(d) (i) Nothing in subsections (S)(b) and (5)(c) or _!_rl 

this subsection (6) may diminish the liability of a previous 

owner or operator of the facility who would otherwise be 

liable under this part. 

(ii) Notwithstanding th~s subsection (6), if the 

previous owner or operator obtained actual knowledge of the 

release or threatened releas~-- of a hazardous or delet_e_r!ous 

substance at the facility when the person owned the real 

~ty and then subsequently transfer~~~ ownership of the 

property to another person without disclos_ing the knowledge, 

the previous ?Wner is liable under subsect!ons (l) through 

( 3) and no defen:=-e under subsection ( 5 )( b} or ( ~ {c) is 

available to that person. 

(e) Nothina ±!! IN this c;,ub,:;;ertinn (h\ ~ffects the 

.!._i~~il_!_'::...i'_ under this part of~ person who, by any act or 

omission, ca~sed or contributed to the release or threatened 

release of a hazardous or deleterious substance that is the 

subject of t!'!_~ action relating to the fa~i_lJ:_~~" 

NEW SECTION. Section 11. Settlement bar to 

contribution liability. (1) A person who has resolved his 

liability to the state arising under 75-10-715 or section 

107(a)(l) through (a)(4) of CERCLA 42 U.S.C. 9607(a)(l) 
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through (a)(4), in an administrative or judicially approved 

settlement is not liable for claims for contribution 

regarding matters addressed in the settlement. The 

settlement does not discharge any of the other potentially 

liable persons unless its terms provide a discharge. The 

terms of the settlement may reduce the potential liability 

of the other potentially liable persons by the amount of the 

settlement. 

(2) If the state has obtained less than complete 

relief from a person who has resolved his liability to the 

state in an administrative or judicially approved 

settlement, the state may bring an action against cmy other 

person who has not resolved his liability. 

(3) A person who has resolved, in whole or in part, 

his liability to the state for the release or for remedial 

action costs in an administrative or judicially approved 

settlement may seek contribution from a person who is not 

party to a settlement referred to in subsection (1). 

NEW SECTION. Section 12. Condemnation creation of 

state lien. (1) Whenever the department determines that 

property upon which a release or threatened release of a 

hazardous or deleterious substance has occurred may present 

an imminent and substantial endangerment to the public 

health, safety, or welfare or the environment, the 

department may condemn the property for public use to 

-28- SB 385 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

SB 0385/03 

mitigate the threat. The taking of the property must be 

conducted in accordance with the procedure set forth in 

Title 70, chapter 30, parts 1 through 3. 

(2) All costs, penalties, and natural resource damages 

for which a person has been judicially determined to be 

liable to the state pursuant to 75-10-715 constitute a lien 

in favor of the state upon all property and rights to the 

property that belong to the person. 

(3) The lien imposed by this section arises at the 

time notice incorporating a description of the property 

subject to the remedial action and an identification of the 

amount of costs, penalties, and natural resource damages is 

duly filed with the clerk and recorder of the county in 

which the real property is located. A copy of the notice 

must be served by certified mail upon the liable person. 

(4) The costs, penalties, and natural resource damages 

constituting the lien may be recovered in an action in the 

district court for the district in which the property is 

located or in which the remedial action is occurring or has 

occurred. This section does not affect the right of the 

person to recover all 

resource damages for which 

state to bring an action against a 

costs, penalties, and natural 

that person is liable under this part or any other provision 

of state or federal law. 

(5) The lien must continue until the liability for the 
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costs and damages incurred as a result of the release of a 

hazardous or deleterious substance is satisfied. 

NEW SECTION. Section 13. Degree of cleanup required 

permit exemption. (1) A remedial action performed under 

this part must attain a degree of cleanup of the hazardous 

or deleterious substance and control of a threatened release 

or further release of that substance that assures present 

and future protection of public health, safety, and welfare 

and of the environment. 

(2) In approving or carrying out remedial actions 

performed under this part, the department: 

(a) shall require cleanup consistent with applicdble 

state or federal environmental requiremments, criteria, or 

limitations; 

(b) shall consider and may require cleanup consistent 

with substantive state or federal environmental 

requirements, criteria, or limitations that are well-suited 

to the site conditions; and 

[c) shall select remedial actions that, at a minimum, 

protect public health, safety, and welfare and the 

environment and that: 

(i) use permanent solutions; 

(ii) use alternative treatment technologies or resource 

recovery technologies to the maximum extent practicable; and 

(iii) are cost-effecti\'e• taking into account the to~al 
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short- and long-term costs of the actions, including the 

cost of operation and maintenance activities for the entire 

period during which the activities will be required. 

(3) The department may exempt any portion of a 

remedial action that is conducted entirely on site from a 

state or local permit that would, in the absence of the 

remedial action, be required if the remedial action is 

carried out in accordance with the standards established 

under subsection (1) and this part. 

NEW SECTION. Section 14. Payment 

penalties. (1) Th!E! department shall keep 

state's remedial action costs. 

of 

a 

state costs and 

record of the 

(2) Based on this record, the department shall require 

a person liable under 75-10-715 to pay the amount of the 

state's remedial action costs and, if applicable, penalties 

under 75-10-715(3). 

(3) If the state's ~emedial action costs and penalties 

are not paid by the liable person to the department within 

60 days after receipt of notice that the costs and penalties 

are due, the department shall bring an action in the name of 

the state to recover the amount owed plus reasonable legal 

expenses. The department's certification of the state's 

remedial action costs is prima facie evidence that the costs 

are reasonable and are consistent with this part. 

(4) An action to recover remedial action costs may be 
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brought under this section at any time after any remedial 

action costs have been incurred, and the court may enter a 

declaratory judgment on liability for remedial action costs 

that is binding on any subsequent action or actions to 

recover further remedial action costs. 

{5) An initial action for recovery of remedial action 

costs must be commenced within 6 years after initiation of 

physical on-site construction of the remedial action. 

(6) Remedial action costs and any penalties recovered 

by the state under 75-10-715 must be deposited into the 

environmental quality protection fund established in 

75-10-704. 

NEW SECTION. Section 15. Public notice of 

administrative order or consent decree. (1) Except as 

provided in 75-10-712, before ~!NAL approval BY THE DIRECTOR 

OF THE DEPA~TMENT of any administrative order ON CONSENT 

IS~Q~_Q ___ PURSUANT TO 75-10-711 or BEFORE JUDICIAL APPROVAL OF 

~ consent decree issued pursuant to this part, the 

department shall: 

(a) publish a notice and brief description of the 

proposed order or decree in a daily newspaper of general 

circulation in the area affected and make copies of the 

proposal available to the public; 

(b) provide at least 30 days (or whatever additional 

time the department may in its discretion grant upon written 
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request) for submission of written comments regarding the 

proposed order or decree and, upon written request by 10 or 

more persons or by a group having 10 or more members (but 

not including a liable person), conduct a public meeting at 

or near the facility for the purpose of receiving verbal 

comment regarding the proposed order or decree; and 

(c) consider written or verbal comments properly 

submitted during the comment period or at the public 

meeting. 

(2) Upon making a final decision regarding the 

proposed order or decree, the department shall publish 

notice, as provided under subsection (1), and make copies of 

the approved order or decree available to the public. 

NEW SECTION. Section 16. Agreements to perform 

remedial action. (1) To expedite effective remedial actions 

and minimize litigation, the department, in its discretion 

and whenever practicable and in the public interest, may 

NEGOTIATE AND enter into an agreement with any person, 

including the owner or operator of the facility from which a 

release emanates, to perform a remedial action if the 

department determines that the action will be properly done 

by the person. The agreement must contain terms and 

conditions that the department in its discretion determines 

to be appropriate. 

(2) Whenever the department enters into an agreement 
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under this section for remedial action or for assessment or 

payment of natural resource damages, the agreement must be 

filed in an appropriate district court as a consent decree 

and must be available for public comment for at least 30 

days. 

(3) A decision of the department to enter into or not 

enter into agreements under this section is not subject to 

judicial review. 

NEW SECTION. Section 17. Liability apportionment and 

contribution. (l) Any person held jointly and severally 

liable under 75-10-715 has the right at trial to have the 

trier of fact apportion liability among the part~es as 

provided in this section. The burden is on each liable 

person to show how his liability should be apportioned. In 

apportioning the liability of any person under this section, 

the trier of fact shall consider the following: 

(a} the extent to which the person's contribution to 

the release of a hazardous or deleterious substance can be 

distinguished; 

(b) the amount of hazardous or deleterious substance 

involved; 

(c) the degree of toxicity of the hazardous or 

deleterious substance involved; 

(d) the degree of involvement of and care exercised by 

the person in ma~ufacturing, treating, transpc=ting, and OR 

-34- SB 385 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l7 

18 

19 

20 

SB 0385/03 

disposing of the hazardous or del-eterious substance; 

(e) the degree of cooperation by the person with 

federal, state, or local officials to prevent any harm to 

the public health, safety, or welfare or the environment; 

and 

{f) knowledge by the person of the hazardous nature of 

the substance. 

{2) If a person is held jointly and severally liable 

under 75-10-715 and establishes a proportionate share of the 

<1ggregate liability, the person has the right of 

contribution from any other liable person. If for any reason 

all or part of the contribution from a person liable for 

contribution cannot be obtained, each of the other persons 

against whom recovery is allowed is liable to contribute a 

proportional part of the unpaid portion of the 

noncontributing person's share and may obtain judgment in a 

pending or subsequent action for contribution from the 

noncontributing person. 

NEW SECTION. Section 18. Extension of authority. Any 

existing authority to make rules on the subject of the 

21 provisions of (this act) is extended to the provisions of 

22 [this act). 

23 NEW SECTION. Section 19. Codification instruction. 

24 [Sections l, 4r-1,-8,-and-l9-thr~d9h-t6 2r 5, 8, 9, AND 11 

25 THROUGH 17] are intended to be codified as an integral part 
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of Title 75, chapter 10, .part 7, and the provisions of Title 

75, chapter 10, part 7, apply to (sections l, 4,-i,--e,--and 

l9-~h~OH9h-l6 2, 5, 8, 9, AND 11 THROUGH 17]. 

NEW SECTION. Section 20. Saving clause. [This act) 

does not affect rights and duties that matured, penalties 

that were incurred, or proceedings that were begun before 

[the effective date of this act]. 

NEW SECTION. Section 21. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part ~f [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW-SE€~£8N.--Sec4ien-2~.--Ree~oae~~~e---appr~eabiri~y. 

tse~t±on--91--appl±e3--~et~oaetive~y,--w~th~n-the-meaa~ng-o£ 

t-%-169,-to-alt-remed±ai-act±~n-eests-i"e~~~ed--before--t~he 

effeeti~e-date-oE-this-act1o 

NEW SECTION. Section 22. Effective date. 

is effective on passage and approval. 

-End-
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STANDING COMMITTEE REPORT 

March 11, 1989 

Page 1 of 1 

Mr. Speaker: We, the committee on Natural Resources 

that SENATE BILL 385 (third reading copy -- blue) 
concurred in as amended . 

report 

be 

Bob Raney, Chairman 

[REP. DAVE BROWN WILL CARRY THIS BILL ON THE HOUSE FLOOR] 

And, that such amendments read: 

1. Page 4, line 4. 
Strike: "AND" 

2. Page 4, line 9. 
Following: "~" 
Insert: ": and" 

3. Page 4, line 10. 
Following: "t'!'Od'tiet" 
Insert: "any petroleum product" 

4. Page 5. 
Following: line 25 
Insert: "(9) "Petroleum product" includes gasoline, crude oil 

(except for crude oil at production facilities subject to 
regulation under Title 82), fuel oil, diesel oil or fuel, 
lubricating oil, oil sludge or refuse, and any other 
petroleum-related product or waste or fraction thereof that 
is liquid at standard conditions of temperature and pressure 
(60 degrees F and 14.7 pounds per square inch absolute)." 

Renumber: subsequent subsections 

HOUSE . 

571234SC.HRT ~'\ 
SB 31r 
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COMMITTEE OP TRE WROLE AMENDMENT 
SENATE BILL 385 

Representative Dave Brown 

March 16, 1989 12:21 pm 
Page 1 of 2 

Mr. Chairman: I move to amend SENATE BILL 385 (third reading 
copy -- blue) • 

Signed:(~.,.. '-&'!'----:. ______ ..__ .... 1~---- n_ ____ .. ----

And, that auch amendments to SENATE BILL 385 read as follows: 

1. Page 22. 
Following: line 21 
Insert: •(2) •otrector• means the director of the department of 

health and environmental sciences.• 
Renumber: subsequent subsections 

2. Page 6, lines 5 throuqh 7. 
Following: •environment• on line 5 
Strike: •or• on line 5 through •abated• on line 7 
Insert: "(including the abandonment or discarding of barrels, 

containers, and other closed receptacles containinq any 
hazardous or deleterious substance)~ 

3. Page 11, line 12. 
Pollowing: •substances~• 
Insert: •Each such inspection must be completed with reasonable 

promptnea •• • 

4. Page 11, line 17. 
Following: •sample.• 
Insert: •A copy of the results of any analysis made of such 

samples must be furnished promptly to the owner, operator, 
tenant or other person In charge, if such person can be 
located.• 

5. Page 11, lines 20 and 21. 
Pol1oving: "documents" on line 20 
Strike: "in connection witb the information gathering authority 

conferred pursuant to this section• 
Insert: •relating to the matters in subsection (2) (a)-(dl of 

(section 5]" 

6. Page 28. 
Following: line 18 

ADOPT 

REJECT 

saJe,5:1 ~ 
611221CW.~ 

March 16, 1989 
Page 2 of 2 

Insert: •(4} Whenever practicable and in the public interest, as 
determined by the director of the department, the department 
may, as promptly as possible, reach a final settlement with 
a person liable under 75-10-715 in an administrative or 
civil action under 75-10-711, if such settlement involves 
only a minor portion of the response costs at the facility 
concerned and, in the judqment of the department, the 
conditions in either of the following subparagraphs (AI or 
(B) are met: 

(AI Both of the following are minimal in comparison to 
other hazardous or deleterious substances at the 
facility: 

(il The amount of the hazardous or deleterious 
substances contributed by that person to the 
facility. 
(iii The toxic or other hazardous effects of the 
substances contributed by that person to the 
facility. 

(B) The person: 
Iii is the owner of the real property on or in 
which the facility is located; 
(ii) did not conduct or permit the generation, 
transportation, storage, treatment, or disposal of 
any hazardous or deleterious substance at the 
facility; and 
(iii) did not contribute to the release or threat 
of release of a hazardous or deleterious substance 
at the facility through any action or omission. 

This subparagraph (BI does not apply if the person purchased 
the real property with actual or constructive knowledge that the 
property was used for the generation, transportation, storage, 
treatment, or disposal of any hazardous or deleterious 
substance.• 

7. Page 31, lines 22 through 24. 
Following: •expenses.• on lihe 22 
Strike: The remainder of line 22 through "part.• on line 24 

B. Paqe 32, line 5. 
Following: "costs.• 
Insert: •The court may disallow costs or damaqes only if the 

person liable under 75-10-715 can show on the record that 
the costs are not reasonable and are not consistent with 
this part.• 

HOUSE 
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SENATE BILL NO. 385 

INTRODUCED BY HARP, D. BROWN 

BY REQUEST OF THE DEPARTMENT OF HEALTH AND 

ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO REMEDIAL ACTION UPON THE RELEASE OF A 

HAZARDOUS SUBSTANCE TO INCLUDE CERTAIN PROVISIONS PARALLEL 

TO THE FEDEBAL COMPREHENSIVE ENVIRONMENTAL RESPONSE, 

COMPENSATION, AND LIABILITY ACT (FEDERAL SUPERFUND); 

REDEFINING "HAZARDOUS OR DELETERIOUS SUBSTANCE"; ADDING 

LIMITED IMMUNITY FOR REMEDIAL ACTION CONTRACTORS; AUGMENTING 

INVESTIGATIVE AND ENFORCEMENT AUTHORITY; PROVIDING FOR 

PUBLIC NOTICE AND COMMENT ON ADMINISTRATIVE ORDERS AND 

CONSENT DECREES; CLARU'YING AND ADDING DEFENSES TO 

LIABILITY; GRANTING CONDEMNATION AUTHORITY FOR CONTAMINATED 

SITES; AMENDING SECTIONS 75-10-701, 75-10-704, 75-10-711, 

75-10-712, AND 75-10-715, MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE~--ANB-PR9VfBfNS-RBTR9A€TfVB-APPbf€ABrbfTY-~ 

€BRTAfN-REMBBtAb-A€Tf9N-B99TS." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. This part may be 

cited as the 11 Comprehensive Environmental Cleanup and 

Responsibility Act". 
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NEW SECTION. SECTION 2. PURPOSE. THE PURPOSES OF 

THIS PART ARE TO: 

(1) PROTECT THE PUBLIC HEALTH AND WELFARE OF ALL 

MONTANA CITIZENS AGAINST THE DANGERS ARISING FROM RELEASES 

OF HAZARDOUS OR DELETERIOUS SUBSTANCES; 

(2) ENCOURAGE PRIVATE PARTIES TO CLEAN UP SITES WITHIN 

THE STATE AT WHICH RELEASES OF HAZARDOUS OR DELETERIOUS 

SUBSTANCES HAVE OCCURRED, RESULTING IN ADVERSE IMPACTS ON 

THE HEALTH AND WELFARE OF THE CITIZENS OF THE STATE AND ON 

THE STATE'S NATURAL, ENVIRONMENTAL, AND BIOLOGICAL SYSTEMS; 

AND 

(3) PROVIDE FOR FUNDING TO STUDY, PLAN, AND UNDERTAKE 

THE REHABILITATION, REMOVAL, AND CLEANUP OF SITES WITHIN THE 

STATE AT WHICH NO VOLUNTARY ACTION BAS BEEN TAKEN. 

Section 3. Section 75-10-701, MCA, is amended to read: 

•75-10-701. Definitions. As used in this part, unless 

the context requires otherwise, the following definitions 

apply: 

(1) 11 Department" means the department of health and 

environmental sciences provided for in Title 2, chapter 15, 

part 21. 

(2) "DIRECTOR" MEANS THE DIRECTOR OF THE DEPARTMENT OF 

HEALTH AND ENVIRONMENTAL SCIENCES. 

tit(3) 11 Environment" means any surface_ .. "!9-_t:.~EL_g_rou.!!_~ 

water, drinking water supp~~!- -~~nd __ surface or subsurface 

-2- SB 385 
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strata, or ambient air within the state of Montana or under 

the jurisdiction of the state of Montana. 

t3t(4) (a) "Facility" means: 

(i) any building, structure, installation, equipment, 

pipe or pipeline (including any pipe into a sewer or 

publicly owned treatment works), well, pit, pond, lagoon, 

impoundment, ditch, landfill, storage container, motor 

vehicle, rolling stock, or aircraft; or 

(ii) any site or area where a hazardous or deleterious 

substance has been deposited, stored, disposed of, placed, 

or otherwise come to be located. 

(b} The term does not include any consumer product in 

consumer use. 

t~t~ "Fund" means the environmental quality 

protection fund established in 75-10-704. 

t3till.i!l "Hazardous or deleterious substancen means a 

substance that poses because of its quantity, concentration, 

or physical, chemical, or infectious characteristics may 

~ an imminent and substantial threat to public health and 

~hat--is-either-a-petroie~m-prod~et-or-listed-as-a-ha2ardotts 

substanee--in--velume--sa,--Pedera~--Register,--pa~es--%3474 

~hrough--135137, safety, or welfare or the environment, 

including: 

(a) all substances that are defined as hazardous 

substances by section 101(14) of the federal Comprehensive 
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Environmental Response, compensation, and Liability Act 

(CERCLA), 42 u.s.c. 9601(14), as amended; 

(b) all substances identified by the administrator of 

the United States environmental protection agency as 

hazardous substances pursuant to section 102 of CERCLA, 42 

u.s.c. 9602, as amended; ANB 

(c) all substances that are defined as a hazardous 

waste pursuant to sec~~on ~~ of the Resource 

Conservation and Recovery Act of 1976, 42 u.s.c. 6903(5), as 

amended, including all substances listed or identified in 40 

CFR 261T-and; AND 

tdt--a"y-petroie~m-prod~et 

(D) ANY PETROLEUM PRODUCT. 

t6t(7) 11 Natural resources" irrtelt:tde~-bttt-±s-not-limi~ed 

to MEANS land, fish, wildlife, biota, air, surface water, 

ground water, drinking water supplies, and any other 

reso~rce SUCH RESOURCES within the state OF MONTANA or 

owned, managed, held in trust or otherwise controlled by or 

pertaining APPERTAINING to the state of M~~tana or a 

political subdivision of the state. 

tTt(B) (a) "Owns or operates~' means owning, leasing, 

operating, managing activities at, or exercising control 

over the operation of a facility. 

(b) The term does not include holding the indicia of 

ownership of a facility primarily to__protect a security 
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interest in the facility or other location unless the holder 

has participated in the management of the facility. The term 

does not apply to the state or a local government that 

acquired ownership or control through bankruptcy, tax 

delinquency, abandonment, lien foreclosure, or other 

circumstances in which the government acquires title by 

virtue of its function as sovereign, unless the state or 

local government has caused or contributed to the release or 

threatened release of a hazardous or deleterious substance 

from the facility. THE TERM ALSO DOES NOT INCLUDE THE OWNER 

OR OPERATOR OF THE MILLTOWN DAM LICENSED UNDER PART l OF THE 

FEDERAL POWER ACT !FERC LICENSE 12543-004) IF A HAZARDOUS OR 

DELETERIOUS SUBSTANCE HAS BEEN RELEASED INTO THE ENVIRONMENT 

UPSTREAM OF THE DAM AND HAS SUBSEQUENTLY COME TO BE LOCATED 

IN THE RESERVOIR CREATED BY SUCH DAM, UNLESS SUCH OWNER OR 

OPERATOR IS A PERSON WHO WOULD OTHERWISE BE LIABLE FOR SUCH 

RELEASE OR THREATENED RELEASE UNDER 75-10-715(1). 

t8t(9) "Person" means an individual, trust, firm, 

joint stock company, joint venture, consortium, commercial 

entity, partnership, association, corporation, commission, 

state or state agency, political subdivision of the state, 

interstate body, or the federal government, including a 

federal agency. 

t9t--•Pe~Pol~~m-pPod~et4-ifteluae~-gasolifte,-ePHde--oiT7 

f~ei-oiir-diesel-oil-or-£~el7-lttbrieeting-oi%,-eii-sittdge-or 
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~e£~se7--and-any-ethe~-petreleum-rela~ed-prodtte~-er-vaete-er 

fraetion-thereef-~hat-is-l~qHid-at--sta"dard--co"ditie"s--ef 

temperature--and--p~eesttre-t69-deg~ees-P-a"d-l4•~-pounds-per 

sqnare-ineh-absol~tet• 

t9t(l0) "PETROLEUM PRODUCT" INCLUDES GASOLINE, CRUDE 

OIL (EXCEPT FOR CRUDE OIL AT PRODUCTION FACILITIES SUBJECT 

TO REGULATION UNDER TITLE 82), FUEL OIL, DIESEL OIL OR FUEL, 

LUBRICATING OIL, OIL SLUDGE OR REFUSE, AND ANY OTHER 

PETROLEUM-RELATED PRODUCT OR WASTE OR FRACTION THEREOF THAT 

IS LIQUID AT STANDARD CONDITIONS OF TEMPERATURE AND PRESSURE 

(60 DEGREES F AND 14.7 POUNDS PER SQUARE INCH ABSOLUTE). 

t4ttl9tt9ttl9t(l1) "Release" means any spilling, 

leaking, pumping, pouring, emitting, emptying, discharging, 

injecting, escaping, leaching, dumping, or disposing of a 

hazardous or deleterious substance either directly into the 

environment er-ift--e--man"er--ift--wftieh--t"e~-stlbstenee--ean 

reesenabiy--be--expeeted--to--enter--the--environment-i£-not 

eofttaiftedT-remoyed,-or-abated !INCLUDING THE ABANDONMENT OR 

DISCARDING OF BARRELS, CONTAINERS, AND OTHER CLOSED 

RECEPTACLES CONTAINING ANY HAZARDOUS DR DELETERIOUS 

SUBSTANCE), but excludes releases confined to the indoor 

workplace environment, the use of pesticides as defined in 

80-8-102(30) when they are applied in accordance with 

approved federal and state labels, and the use of commercial 

fertilizers as defined in 80-10-101(2) when applied as part 
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includes all 

notification, investiqationr administration, monitoring, 

cleanup, restoration, MITIGATION, abatement, removal, 

replacement, enforcement, legal action, health studies, 

feasibility studies, and other actions necessary or 

appropriate to respond to a release or threatened release. 

tlittllttlit!13) "Remedial action contract• means a 

written contract or agreement entered into by a remedial 

action contractor with the state, or with a potentially 

responsible party acting pursuant to an order or request 

issued by the department, THE UNITED STATES, OR ANY FEDERAL 

AGENC¥, to provide a remedial action with respect to a 

release or threatened release of a hazardous or deleterious 

substance. 

tl~ttlittl3t(l4) "Remedial action contractor• means: 

(a) any person who enters into and is carrying out a 

remedial action contract; or 

(b) any person who is retained or hired by a person 

described in subsection (13)(a) to provide services relating 

to a remedial action. 

t~4tfi3t(l5) 11 Remedial action costs" means reasonable 

costs that are attributable to or associated with a remedial 

action at a facility, including but not limited to the costs 

of administration, investigation, legal or enforcement 
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activities, contracts, feasibility studies, or health 

studies." 

Section 4. Section 75-10-704, MCA, is amended to read: 

•75-10-704. Environmental quality protection fund. (1) 

There is created in the state special revenue fund an 

environmental quality protection fund to be administered as 

a revolving fund by the department. The department is 

authorized to expend amounts from the fund necessary to 

carry out the purposes of this part. 

(2) The fund may only be used to carry out the 

provisions of this pa~t and for remedial actions taken by 

the department pursuant to this part in response to a 

release of hazardous or deleterious substances. Ptsnd--H!!e!l 

mast--~neiH~e--the--cend~et--ef--the--haza~doH~--w8ste--~ite 

remedial-8etien-pro9ram,-vhieft--±s--a--preq~am--of--remedial 

aet±on-at-eites~ 

tat--where-a-release-has-oeetsrred;-and 

tbt--vhere--the--e.s.--enviro~mental--pro~@e~~on-ageney 

ftas,-~nder--the--pro•isiens--of--the--federat--eomprehen~~•e 

~nvironmental--Respon!!CT--eompensat±on,-and-biability-Aet-o~ 

%986-t€BR€bAt,-as-amended~-eondtteted-a-harard-ranking--sttsdy 

anft--ittdged--the--s±te--not--eiigible--for--ineltssion-on-the 

national-priority--iist--or--where--the--H•S•--e~v±ronmen~al 

pro~ee~ion--ageney-ftas-ne-aH~her%ty-or-no-pl8n-to-a~~ess-~he 

si~e-Hnder-€SR€bA. 
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(31 ~he-deper~ment~s-~rogram-Eer-remedia%-aetien-~nder 

sub~eetion--tit--muat--ine~ude ~e--maintain---an---adeguate 

reve%v±nq-£undr-the ~department shall: 

(a) establish and implement a system for prioritizing 

sites for remedial action based on potential effects on 

human health and the environment: and 

(b) iftv~~ti~atieft 

and take legal action, 

responsible parties, 

investigate, negotiation negotiate, 

as appropriate, to identify 

to obtain the participation and 

financial contribution of responsible parties for the 

remedial action, to achieve remedial action, and to recover 

costs and damages incurred by the state. 

(4) There must be·deposited in the fund: 

(a) all penalties, NATURAL RESOURCE damages, and 

d~pa~~m~~t--~xp~~ei~~re~ remedial action costs recovered 

pursuant to 75-10-715; 

(b) all administrative penalties assessed pursuant to 

[section ~ 9] and all civil penalties assessed pursuant to 

75-10-711(5), 

tbtl£1 funds appropriated to the fund by the 

legislature: and 

tet~ funds received from the interest income of the 

resource indemnity trust fund pursuant to 15-38-202. 

(5) Whenever the amount of money in the fund is 

insufficient to carry out remedial action, the department 
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may apply to the governor for a grant from the environmental 

contingency account established pursuant to 75-1-1101." 

NEW SECTION. Section 5. Information gathering: and 

access. (1} The department may undertake any investigative 

or other information-gathering action that it considers 

necessary or appropriate for determining the need for 

remedial action, choosing or taking a remedial action, 

otherwise enforcing the provisions of this part. 

( 2) Any AUTHORIZED officer, employee, 

or 

or 

representative of the department may require a person who 

has or may have information relevant-~to a release or 

threatened release of a hazardous or deleterious substance 

to furnish, upon request, any information or documents 

relating to but not limited to the following matters: 

(a) the identification, nature, and quantity of a 

hazardous or deleterious substance that has been or is being 

generated, treated, stored, or disposed of at or transported 

from a facility; 

(b) the nature or extent of a release or threatened 

release of a hazardous or deleterious substance at or from a 

facility; 

(c} information relating to the ability of a person to 

pay for or to perform a cleanup; and 

(d) any other information relevant to the department's 

determination of the appropriate remedial action to be taken 

-10- SB 385 
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acquiring information relevant to 
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the department 

the need for, 

in 

the 

determination of, or the taking of remedial action or 

otherwise enforcing the provisions of this part, any d~%y 

authorized officer, employee, or representative of the 

department is authorized to: 

(a) enter or have access at reasonable times to any 

facility or other place or property where: 

(i) a hazardous or deleterious substance may be or has 

been generated, stored, treated, disposed of, or transported 

from; 

(ii) there has been or may be a release of a hazardous 

or deleterious substance; 

(iii) records or other relevant information regarding a 

release or threatened releasP is located; 

(iv) entry is necessary to determine the need for any 

appropriate remedial action; or 

(v) entry is necessary to effectuate a remedial action 

under this part; and 

{b) inspect and obtain samples from the facility or 

other place or property referred to in subsection (3)(a) or 

from any location where a suspected hazardous or deleterious 

substance may be located. Any AUTHORIZED officer, employee, 

or representative of the department is authorized to inspect 
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and obtain samples of containers or labeling for suspected 

hazardous or deleterious substances. EACH SUCH INSPECTION 

MUST BE COMPLETED WITH REASONABLE PROMPTNESS. If the 

AUTHORIZED officer, employee, or representative obtains 

samples, before leaving the premises he shall give to the 

owner, operator, tenant, or other person in charge of the 

place from which the samples were obtained a receipt 

describing the sample obtained and, if requested, a portion 

of each sample. A COPY OF THE RESULTS OF ANY ANALYSIS MADE 

OF SUCH SAMPLES MUST BE FURNISHED PROMPTLY TO THE OWNER, 

OPERATOR, TENANT, OR OTHER PERSON IN CHARGE IF SUCH PERSON 

CAN BE LOCATED. 

(4) The department may issue subpoenas for the 

attendance and testimony of witnesses and the production of 

relevant papers, books, or documents in-conneetio~-wieh-tfte 

information-gathering-aHthority-eonrer~ed-p~r~~ant--to--this 

seetion RELATING TO THE MATTERS IN [SECTION 5(2)(A) THROUGH 

(2)(0)]. The method for service of subpoenas and payment of 

witness fees and mileage is the same as that required in 

civil actions in the district courts of the state. In case 

of a refusal to obey a subpoena issued and served upon a 

person pursuant to this subsection, the district court for a 

district in which the person is found, resides, or transacts 

business, upon application of the department and after 

notice to the person, has jurisdiction to issue an order 
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requiring the person to appear and either give testimony or 

produce documents, or both, before a hearing officer. A 

failure to obey the order of the court may be punished by 

the court as a contempt. 

(5) If consent is not granted regarding a request made 

by an AUTHORIZED officer, employee, or representative under 

this section, the director of the department may issue an 

order directing compliance with the request. 

(6) The department may commence a civil action to 

compel compliance with an order issued pursuant to this 

section. 

(7) In any action commenced pursuant to subsection (6) 

WHEN THE COURT DETERMINES THAT THERE MAY BE AN IMMINENT AND 

SUBSTANTIAL THREAT TO PUBLIC HEALTH, SAFETY, OR WELFARE OR 

THE ENVIRONMENT, the court shall enjoin any activity that 

constitutes a failure to comply with the order and shall 

direct compliance with the order unless, under the 

circumstances of the case, the order is arbitrary and 

capricious or otherwise not in accordance with law. 

(8) Persons subject to the requirements of this 

section may make a written claim of confidentiality for 

information unique to the owner or operator of a facility 

that would, if disclosed, reveal methods or processes 

entitled to protection as trade secrets. The claim of 

confidentiality must be clearly designated on the materials 
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at the time they are obtained by the department. If the 

department accepts 

that information as 

the characterization, it shall maintain 

confidential. Information describing 

physical or chemical characteristics 

deleterious substances that have been or 

of hazardous or 

may be released 

into the environment are not considered confidential. The 

department has access to and may use any trade secret 

information in carrying out the activities of this part as 

may be necessary to protect the public health, safety, or 

welfare or the environment while maintaining the information 

as confidential. 

Section 6. Section 75--10-711, MCA, is amended to read: 

•75-10-111. Remedial action -- orders -- penalties -­

judicial proceedingsa (1) The department may take remedial 

action neees~ary--end--epp~opriate--to--proteet--tne-pobiie 

hea~th,-pttb%±e--we%£a~e,--or--tne--e~v~ronme~t whenever it 

determines-t:hat: 

{a) there has been a release or there is a substantial 

threat of a release into the environment that may present an 

imm.ine~~- and substantial endangerment to the public~alth, 

welfare, or safety or the environment; and 

(b) the appropriate remedial action will not be done 

properly and expeditiously by the-owner-or-operator-of-the 

ve~~el,-veh±ele,-or-feei~ity-f~om-wh±eh-th~-release-emanate~ 

or-by-any-other-responsible-party by any person liable under 
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75-10-715(1). 

(2) Whenever the department is--a~tho~ized--te--aet 

p~rsuant--te--subseeeion-t%t-er has reason to believe that a 

release has occurred or is about to occur, the department 

may undertake remedial action in the form of any 

investigation, monitoring, survey, testing, or. other 

information-gathering as authorized by [section ! ~ that is 

necessary and appropriate to identify the existence, nature, 

origin, and extent of the release or the threat of release 

and the extent and imminence of the danger to the public 

health, p~b%ie safety, or welfareT or the environment. ~h~ 

d@partme~t-is-authorized-to-drav-upon-th~-rund-to--take--the 

remedial-aetion~ 

(3) Any person responsibie--rer--the--reTease liable 

under 75-10-715(1) must take immediate action to contain, 

remove, and abate the release. Except as provided in 

75-10-712, the department is authorized to draw upon the 

fund i~--erder to take action under s~bseeeiofts subsection 

(l) a"d-tit if it has made diligent good faith efforts to 

determine the identity of the perty person or parties 

responsible persons liable for the release or threatened 

release and: 

(a) is unable to determine the identity of the 

respensibie-~erty liable person or parties persons in a 

manner consistent with the need to take timely remedial 
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action; or 

(b) the par~y person or par~i@S persons determined by 

the department to be responsibie--ror--the--release--or 

~hr@St@ft@d--r@l@SS@ liable under 75-10-715(1) have been 

informed in writing of the department's determination and 

have been requested by the department to take appropriate 

remedial action but are unable or unwilling to take s~eh 

action in a timely mannera; and 

t4t--~he {c) the written notice to a-~esponsible-perty 

m~st-±nform-~he-respofts±b!e-per~y each person informs him 

that if tha~-party he is subsequently found liable pursuant 

to 75-10-7151!1, he may be required to reimburse the fund 

for the eosts--or-the state's remedial action ~ak~~-by-the 

depe~tMeftt costs and may be subject to p~~itive--~ameges 

penalties pursuant to 75-10-715(3). 

{4} Whenever the department is authorized to act 

pursuant to subsection (1) or has reason to believe that a 

release THAT MAY POSE AN IMMINENT AND SUBSTANTIAL THREAT TO 

PUBLIC HEALTH, SAFETY, OR WELFARE OR THE ENVIRONMENT has 

occurred or is about to occur, it may issue to any person 

liable under 75-10-715(1) cease and desist, remedial, or 

other orders as may be necessary or appropriate to protect 

public health, safety, or welfare or the environment. 

(5) A person who violates or fails or refuses to 

comply with an order issued under (section ~ 5] or this 
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section may, in an action brought to enforce the order, be 

assessed a civil penalty of not more than $10,000 for each 

day in which a violation occurs or a failure or refusal to 

comply continues. IN DETERMINING THE AMOUNT OF ANY PENALTY 

ASSESSED, THE COURT MAY TAKE INTO ACCOUNT THE NATURE, 

CIRCUMSTANCES, EXTENT, AND GRAVITY OF THE NONCOMPLIANCE AND, 

WITH RESPECT TO THE PERSON LIABLE UNDER 75-10-715(1), HIS 

ABILITY TO PAY; ANY PRIOR HISTORY OF SUCH VIOLATIONS; THE 

DEGREE OF CULPABILITY; THE ECONOMIC BENEFIT OR SAVINGS, IF 

ANY, RESULTING FROM THE NONCOMPLIANCE; AND ANY OTHER MATTERS 

AS JUSTICE MAY REQUIRE. Civil penalties collected under this 

subsection must be deposited into the enVironmental quality 

protection fund established in 75-10-704. 

(6) A court has jurisdiction to review an order issued 

under (section ! 5) or this section only in the following 

actions: 

(a) an action under 75-10-715 to recover remedial 

action costs or penalties or for contribution; 

(b) an action to enforce an order issued under 

[section ! 5] or this sectioni or 

(c) an action to recover a civil penalty for violation 

of or failure to comply with an order issued under [section 

! 5] or this sectionT; OR 

(D) AN ACTION BY A PERSON TO WHOM AN ORDER HAS BEEN 

ISSUED TO DETERMINE THE VALIDITY OF THE ORDER, ONLY IF THE 
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PERSON HAS BEEN IN COMPLIANCE AND CONTINUES IN COMPLIANCE 

WITH THE ORDER PENDING DECISION OF THE COURT. 

{7) In considering objections raised in a judicial 

action regarding orders issued under this part, the court 

shall uphold and enforce an order issued by the department 

unless the objecting party can demonstrate, on the 

administrative record, that the department's decision to 

issue the order was arbitrary and capricious or otherwise 

not in accordance with law. 

(8) Instead of issuing a notification or an order 

under this section, the department may bring an aE~~~n for 

legal or equitable relief in the district court of the 

county where the release or threatened release occurred or 

in the first judicial district as may be necessary to abate 

any imminent and substantial endangerment to the public 

health, safety, or welfare or the environment resulting from 

the release or threatened release." 

Section 7. Section 75-10-712, MCA, is amended to read: 

•75-10-712. Emergency action. If the department 

determines that immediate response to an imminent threat to 

public health, pttblie safety, or welfare, or the environment 

is necessary to avoid substantial injury or damage to 

persons, property, or resources, remedial action may be 

taken pursuant to 75-10-711(1) a~d--t~t without the prior 

written notice required by 75-10-711(3)tbt. ln-sneh-s-e8~e, 
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the The department must shall give subsequent written notice 

to the responsible-party person liable under 75-10-715(1) 

within 5 days after the action is taken, describinQ the 

circumstances which required the action to be taken without 

prior notice." 

NEW SECTION. Section 8. Liability of remedial action 

contractor. (l) A person who is a remedial action contractor 

with respect to a release or threatened release of a 

hazardous or deleterious substance is not liable under this 

part to any person for injuries, costs, damages, expenses, 

or other liability that results from the release or 

threatened release, including but not limited to claims for 

indemnification or contribution and claims by third parties 

for death, personal injury, illness, loss or damage to 

property, or economic loss. 

(2) Immunity tram liability, pursuant to subsection 

(1), does not apply in the case of a release that is caused 

by conduct of the remedial action contractor that is 

negligent or grossly 

intentional misconduct~ 

negligent or that constitutes 

(3) This section does not affect the liability of a 

person under a warranty under federal, state, or common law 

or the liability to an employee of an employer who is a 

remedial action contractor under any provision of law, 

including any provision of a law relating to workers• 
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compensation. 

(4) A state agency, state employee, or an employee of 

a political subdivision who provides services relating to 

remedial action while acting within the scope of its or his 

authority as a governmental agency or employee has the same 

exemption from liability as is provided to the remedial 

action contractor under this section~ 

(5) The defense provided by 75-10-7l5(5)(c) is not 

available to a person liable under 75-10-715(1) with respect 

to remedial action costs or damages caused by an act or 

omission of a remedial action contractor. 

(6) Except as provided in subsections (4) and (5), 

this section does not affect the liability under this part 

of a person other than a remedial action contractor. 

(7) This section does not affect the plaintiff's 

burden of establishing liability under this part. 

(8) This section does not minimize the liability, 

lessen the standard of liability, or otherwise snield from 

liability a potentially responsible party under 75-10-715 or 

section 107 of CERCLA for costs or damages incurred as a 

result of a release or threatened release of a hazardous or 

deleterious substance. 

NEW SECTION. Section 9. Administrative penalties. (1) 

In lieu of proceeding under 75-10-711(5), the department may 

assess penalties of not more than $1,000 per day per 
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violation against a person liable under 75-10-715(1) for a 

release or threat of release who has failed or refused to 

comply with an order issued by the department pursuant to 

75-10-711(4) or against a person who has failed or refused 

to comply with an order issued by the department pursuant to 

[section 4 ~(5)]. 

(2) In determining the amount of any penalty assessed 

pursuant to this section, the department shall take into 

account the nature, circumstances, extent, and gravity of 

the noncompliance and, with respect to the person liable 

under 75-10-715(1), his ability to pay; any prior history of 

such violations; the degree of culpability; the economic 

benefit or savings, if any, resulting from the 

noncompliance; and any other matters as justice may require. 

(3) An administrative penalty may not be collected 

pursuant to this section unless the person charged with the 

noncompliance is given notice and opportunity for a hearing 

with respect to the noncompliance. The notice and 

opportunity for a hearing must conform to the requirements 

of Title 2, chapter 4, part 6. 

(4} A person against whom a penalty is assessed under 

this section may obtain judicial review of the penalty as 

provided for in Title 2, chapter 4, part 7. 

(5) Administrative penalties payable under this 

section must be deposited in the environmental quality 
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protection fund established in 75-10-704. 

Section 10. section 75-10-715, MCA, is amended to 

read: 

•75-10-715. Reimb~rsemeft~ Liability reimbursement 

and penalties proceedinqs defenses. 11) s .. b;eee 

Notwithstanding any other provision of law and subject only 

to the defenses set forth in subsection t4t 121, s--p8rty 

respeftsteie--fer--s--re%ease--~s--liable--for the ~allowing 

persons are jointly and severally liable for a release or 

threatened release of a hazardous or deleterious substance 

from a facility: 

(a) a person who owns or operates a fdcility where a 

hazardous or deleterious substance was disposed of; 

(b) a person who at the time of disposal of a 

hazardous or deleterious substance owned or operated a 

facility where the hazardous or deleterious substance was 

disposed of; 

(c) a person who generated, possessed, or was 

otherwise responsible for a hazardous or deleterious 

substance and who, by contract, agreement, or oth~rwise, 

arranged for disposal or treatment of the sub?tance or 

arranged with a transporter for transport of the substance 

for disposal or treatment; and 

(d) a person who accepts or has accepted a hazardous 

or deleterious substance for transport to a d~osal or 
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treatment facility. 

(2) A person identified in subsection (l) is liable 

for the following costs: 

(a) all eoe~s-of remedial action tak~n costs incurred 

by the depar~ment-pH~sHe~~-to-this-pert state; and 

{b) damages for injury to, destruction of, or loss of 

natural resources caused by the release or threatened 

release, including the reasonable technical and legal costs 

of assessing and enforcing a claim for the injury, 

destruction, or loss resulting from the release, unless the 

impaired natural resources were specifically identified as 

an irreversible and irretrievable commitment of natural 

resources in an approved final state or federal 

environmental impact statement or other comparable approved 

final environmental analysis for a project or facility that 

was the subject of a governmental permit, approval, or 

license and the project or facility was being operated 

within the terms of its permit, approval, or license. 

t~t1ll If the responsibte--porty person liable under 

75-10-715(1) fails, without sufficient cause, to comply with 

a department order issued pursuant to 75-10-711(4) or to 

properly provide remedial action upon notification by the 

department pursuant to 75-l0-711(3)tbt, the respensibte 

party person may be liable for p~ft~t~ve-damages penalties in 

an amount not to exceed two times the amount of any costs 
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incurred by the d~partmeftt state pursuant to this section. 

t3t1!1 The department may initiate civil proceedings 

in district court to recover remedial action costs, natural 

resource damages, or penalties under subsections (l) aftd 

tit through (3). Proceedings to recover costs and penalties 

must be conducted in accordance with [section 13). Venue for 

any 

the 

action 

county 

to recover costs, damages, or penalties lies in 

where 

r~sponsible--party 

the release occurred or where the 

person liable under 75-10-715(1) resides 

or has its principal place of business or in the district 

court of the first judicial district. 

t4tli! No party person is liable under ~~b~eetion 

subsections (1) er-t~t through (3) if that party persoE can 

establish by a preponderance of the evidence that: 

(a) the department failed to follow the notice 

provisions of 75-10-711 when required; or 

(b) the release did not emanate from any vessel, 

vehicle, or facility to which the person contributed any 

hazardous or deleterious substance or over which the party 

person had any ownership, authorityL or control and was not 

caused by any action or omission of the party person; or 

(C) the release or threatened release occurred solely 

as a result of: 

(i) an act or omission of a third party other than 

either an employee or agent of the person; or 
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(ii) an act or omission of a third party other than one 

whose act or omission occurs in connection with a 

contractual relationship, existing directly or indirectly, 

with the person, if the person establishes by a 

preponderance of the evidence that he: 

(A) exercised due care with respect to the hazardous 

or deleterious substance concerned, taking 

consideration the characteristics of the hazardous 

deleterious substance in light of all relevan~ facts 

circumstances; and 

into 

or 

and 

(B) took precautions against foreseeable acts or 

omissions of a third party and the consequences that could 

foreseeably result from those acts or omissions; 

(d) the release or threat of release occurred solely 

as the result of an act of God or an act of war; 

(e) the release or threatened release was from a 

facility for which a permit had been issued or an approval 

granted by the department, the hazardous or deleterious 

substance was specifically identified in the permit or 

approval, and the release was within the limits allowed in 

the permit or approval; 

tetlfl in the case of assessment of p~ni~±ve-damsqe~ 

penalties under subsection (3), that factors beyond the 

control of the responsible-party person prevented the party 

person from taking timely remedial action.; or 
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(g) the person accepted only household refuse 

(garbage, trash, or septic tank sanitary wastes g•nerated by 

single or multiple residences, hotels, motels, restaurants, 

or similar facilities) for transport to a solid waste 

disposal facility, unless that person knew or reasonably 

should have known that the hazardous or deleterious 

substance was present in the refuse. 

(6) (a) For the purpose of subsection (5)(c)(ii), the 

term ••contractual relationship" includes but is not limited 

to land contracts, deeds, or other instruments transferring 

title or possession, unless the real property on which the 

facility is located was acquired by the person after the 

disposal or placement of the hazardous or deleterious 

substance on, in, or at the facility and one or more ·af the 

following circumstances is also established by the person by 

a preponderance of the evidence: 

(i) At the time the person acquired the facility, the 

E.erson did not know and had no reason to know that a 

hazardous or deleterious substance that is the subject of 

the release or threatened release was disposed of 'Jn, in, or 

at the facility. 

(ii) The person is a governmental entit~ that acquired 

the facility by escheat, lien foreclosure, or through any 

other involuntary transfer or acquisition or through the 

exercise of eminent domain authority by purchase or 
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condemnation. 

(iii) The person acquired the facility by inheritance 

or bequest. 

(b) In addition to establishing one or more of the 

circumstances in subsection (6)(a)(i) through (6)(a)(iii), 

the person shall establish that he has satisfied the 

requirements of subsections (5)!c)(i) or (5)(c)(ii). 

(c) To establish that the person had no reason to 

know, as provided in subsection (6)(a)(i), the person must 

have undertaken, at the time of acquisition, all appropriate 

inquiry into the previous ownership and uses of the property 

consistent with good commercial or customary practice in an 

effort to minimize liability. For purposes of assessing this 

inquiry, the following must be taken into account: 

(i} any specialized knowledge or experience on the 

part of the person• 

(ii) the relationship of the purchase price to the 

value of the property if uncontaminated; 

(iii) commonly known or reasonably 

information about the property; 

ascertainable 

(iv) the obviousness of the presence or the likely 

presence of contamination on the property: and 

(v) the ability to detect the contamination by 

apPropriate inspection. 

(d) (i) Nothing in subsections (S)(b) and (5)(c) or in 
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this subsection (6) may diminish the liability of a previous 

owner or operator of the facility who would otherwise be 

liable under this part. 

(ii) Notwithstanding this subsection (6), if the 

previous owner or operator obtained actual knowledge of the 

release or threatened release of a hazardous or deleterious 

substance at the facility when the person owned the real 

property and then subsequently transferred ownership of the 

property to another person without disclosing the knowledge, 

the previous owner is liable under subsections (1) through 

!31 and no defense under subsection (5)(b) or (5)(c) is 

available to that person. 

(e) Nothing is ~ this subsection (6) affects the 

liability under this part of a.person who, by any act or 

omission, caused or contributed to the release or threatened 

release of a hazardous or deleterious substance that is the 

subject of the action relating to the facility." 

NEW SECTION. Section 11. Settlement bar to 

contribution liability. (1) A person who has resolved his 

liability to the state arising under 

107(a)(1) through (a)!4) of CERCLA 

75-10-715 or section 

42 u.s.c. 9607(a)(1) 

through (a)(4), in an administrative or judicially approved 

settlement is not liable for claims for contribution 

regarding matters addressed in the settlement. The 

settlement does not discharge any of the other potentially 
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liable persons unless its terms provide a discharge. The 

terms of the settlement may reduce the potential liability 

of the other potentially liable persons by the amount of the 

settlement. 

(2) If the state has obtained less than complete 

relief from a person who has resolved his liability to the 

state in an administrative or judicially approved 

settlement, the state may bring an action against any other 

person who has not resolved his liability. 

(3) A person who has ~esolved, in whole or in part, 

his liability to the state for the release or for remedial 

action costs in an administrative or judicially approved 

settlement may seek contribution from a person who is not 

party to a settlement referred to in subsection (1). 

(4) WHENEVER PRACTICABLE AND IN THE PUBLIC INTEREST, 

AS DETERMINED BY THE DIRECTOR OF THE DEPARTMENT, THE 

DEPARTMENT MAY, AS PROMPTLY AS POSSIBLE, REACH A FINAL 

SETTLEMENT WITH A PERSON LIABLE UNDER 75-10-715 IN AN 

ADMINISTRATIVE OR CIVIL ACTION UNDER 75-10-711 IF SUCH 

SETTLEMENT INVOLVES ONLY A MINOR PORTION OF THE RESPONSE 

COSTS AT THE FACILITY CONCERNED AND, IN THE JUDGMENT OF THE 

DEPARTMENT, THE CONDITIONS IN EITHER OF THE FOLLOWING 

SUBSECTION (4)(A) OR (4)(B) ARE MET: 

(A) BOTH OF THE FOLLOWING ARE MINIMAL IN COMPARISON TO 

OTHER HAZARDOUS OR DELETERIOUS SUBSTANCES AT THE FACILITY; 
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(I) THE AMOUNT OF THE HAZARDOUS OR DEL~TERIOUS 

SUBSTANCES CONTRIBUTED BY THAT PERSON TO THE FACILITY; 

(II) THE TOXIC OR OTHER HAZARDOUS EFFECTS OF THE 

SUBSTANCES CONTRIBUTED BY THAT PERSON TO THE FACILITY. 

(B) THE PERSON: 

(I) IS THE OWNER OF THE REAL PROPERTY ON OR IN WHICH 

THE FACILITY IS LOCATED; 

(II) DID NOT CONDUCT OR PERMIT THE GENERATION, 

TRANSPORTATION, STORAGE, TREATMENT, OR DISPOSAL OF ANY 

HAZARDOUS OR DELETERIOUS SUBSTANCE AT THE FACILITY; AND 

(III) DID NOT CONTRIBUTE TO THE RELEASE OR THREAT OF 

RELEASE OF A HAZARDOUS OR DELETERIOUS SUBSTANCE AT THE 

FACILITY THROUGH ANY ACTION OR OMISSION. THIS SUBSECTION 

(4)(B) DOES NOT APPLY IF THE PERSON PURCHASED THE REAL 

PROPERTY WITH ACTUAL OR CONSTRUCTIVE KNOWLEDGE THAT THE 

PROPERTY WAS USED FOR THE GENERATION, TRANSPORTATION, 

STORAGE, TREATMENT, OR DISPOSAL OF ANY HAZARDOUS OR 

DELETERIOUS SUBSTANCE. 

NEH SECTION. Section 12. Condemnation -- creation of 

state lien. (1) Whenever the department determines that 

property upon which a release or threatened release of a 

hazardous or deleterious substance has occurred may present 

an imminent and substantial endangerment to the public 

health, safety, or welfare or the environment, the 

department may condemn the property for public use to 

-30- SB 385 



1 

2 

] 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 038S/04 

mitigate the threat. The taking of the property must be 

conduct~d in accordance with the procedure set forth in 

Title 70, chapter 30, parts 1 through 3. 

(2) All costs, penalties, and natural resource damages 

for which a person has been judicially determined to be 

liable to the state pursuant to 75-10-715 constitute a lien 

in favor of the state upon all property and rights to the 

property that belong to the person. 

(l) The lien imposed by this section arises at the 

time notice incorporating a description of the property 

subject to the remedial action and an identification of the 

amount of costs, penalties, and natural resource damages is 

duly filed with the clerk and recorder of the county in 

which the real property is located. A copy of the notice 

must be served by certified mail upon the liable person. 

(4) The costs, penalties, and natural resource damages 

constituting the lien may be recovered in an action in the 

district court for the district in which the property is 

located or in which the remedial action is occurring or has 

occurred. This section does not affect the right of the 

state to bring an action again-st a person to recover all 

costs, penalties, and natural resource damages for which 

that person is liable under this part or any othe~ provision 

of state or federal law. 

(5) The lien must continue until the liability for the 
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costs •nd da•age$ incurred qs a res~lt of the release of a 

hazardous qr deleterio~~ substance is satisfieda 

NEW SECTION. Section 13. Degree of cleanup required 

perait ezeaption. (1) A remedial action performed under 

this part mu&t attain a degree of cleanup of the hazardous 

or deleterious substance and control of a threatened release 

or further release of that substance that assures present 

and future protection of public health, safety, and welfare 

and of the environmenta 

(2) In approvin9 or carrying out remedial actions 

performed under this part, the department: 

(a) shall require cleanup consistent with applicable 

state or federal environmental requiremments, criteria, or 

limitations; 

(b) shall consider and may require cleanup consistent 

with substantive state or federal environmental 

requirements, criteria, or limitations that are well-suited 

to the site conditions; and 

(c) shall 

protect public 

select remedial actions that, at a minimum, 

health, safety, and welfare and the 

environment and that: 

(i) use permanent solutions; 

(ii) use alternative treatment technologies or resource 

recovery technologies to the maximum extent practicable; and 

(iii) are cost-effective, taking into account the total 

-32- SB 385 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0385/04 

short- and long-term costs of the actions, including the 

cost of operation and maintenance activities for the entire 

period during which the activities will be required. 

(3) The department may exempt any portion of a 

remedial action that is conducted entirely on site from a 

state or local permit that would, in the absence of the 

remedial action, be required if the remedial action is 

carried out in accordance with the standards established 

under subsection (1) and this part. 

NEW SECTION. Section 14. Payment of state costs and 

penalties. (1) The department shall keep a record of the 

state's remedial action costs. 

(2) Based on this record, the department shall require 

a person liable under 75-10-715 to pay the amount of the 

state's remedial action costs and, if applicable, penalties 

under 75-10-715(3). 

(3) If the state's remedial action costs and penalties 

are not paid by the liable person to the department within 

60 days after receipt of notice that the costs and penalties 

are due, the department shall bring an action in the name of 

the state to recover the amount owed plus reasonable legal 

expenses. ~he--d~pa~tment~s--certif±cation--o£--the--state~s 

remedia%-ae~ieft-eests-is-prima-facie-evidenee-that-the-eosts 

are-reaseftable-and-are-eonsisteftt-with-this-partT 

(4) An action to recover remedial action costs may be 
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brought under this section at any time after any remedial 

action costs have been incurred, and the court may enter a 

declaratory judgment on liability for remedial action costs 

that is binding on any subsequent action or actions to 

recover further remedial action costs. THE COURT MA'i 

DISALLOW COSTS OR DAMAGES ONL'i IF THE PERSON LIABLE UNDER 

75-10-715 CAN SHOW ON THE RECORD THAT THE COSTS ARE NOT 

REASONABLE AND ARE NOT CONSISTENT WITH THIS PART. 

(S) An initial action for recovery of remedial action 

costs must be commenced within 6 years after initiation of 

physical on-site construction of the remedial action. 

(6) Remedial action costs and any penalties reccvered 

by the state under 75-10-715 must be 

environmental quality protection 

75-10-704. 

NEW SECTION. Section 15. Public 

deposited into 

fund established 

notice 

the 

in 

of 

administrative order or consent decree. (l} Except as 

provided in 75-10-712, before FINAL approval B'i THE DIRECTOR 

OF THE DEPARTMENT of any administrative order ON CONSENT 

ISSUED PURSUANT TO 75-10-711 or BEFORE JUDICIAL APPROVAL OF 

~ consent decree issued pursuant to this part, the 

department shall: 

(a) publish a notice and brief description of the 

proposed order or decree in a daily newspaper of general 

circulation in the area affected and make copies of the 
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proposal available to the public; 

(b) provide at least 30 days (or whatever additional 

time the department may in its discretion grant upon written 

request) for submission of written comments regarding the 

proposed order or decree and, upon written request by 10 or 

more persons or by a group having 10 or more members (but 

not including a liable person), conduct a public meeting at 

or near the facility for the purpose of receiving verbal 

comment regarding the proposed order or decree; and 

{c) consider written or verbal comments properly 

submitted during the comment period or at the public 

meeting. 

(2) Upon making a final decision regarding the 

proposed order or decree, the department shall publish 

notice, as provided under subsection (1), and make copies of 

the approved order or decree available to the public. 

NEW SECTION. Section 16. Agree~~ents to perform 

reaedial action. (1) To expedite effective remedial actions 

and minimize litigation, the department, in its discretion 

and whenever practicable and in the public interest, may 

NEG9TIATE AND enter into an agreement with any person, 

including the owner or operator of the facility from which a 

release emanates, to perform a remedial action if the 

department deteraines that the action will be properly done 

by the person. The agreement must contain terms and 
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conditions that the department in its discretion determines 

to be appropriate. 

(2) Whenever the department enters into an agreeaent 

under this section for remedial action or for assessment or 

payment of natural resource damages, the agreement must be 

filed in an appropriate district court as a consent decree 

and must be available for public comment for at least 30 

days. 

(3) A decision of the department to enter into or not 

enter into agreements under this section is not subject to 

judicial review. 

NEW SECTION. Section 17. Liability apportionment and 

contribution. (1) Any person held jointly and severally 

liable under 75-10-715 has the right at trial to have the 

trier of fact apportion liability among the parties as 

provided in this section. The burden is on each liable 

person to show how his liability should be apportioned. In 

apportioning the liability of any person under this section, 

the trier of fact shall consider the following: 

(a} the extent to which the person's contribution to 

the release of a hazardous or deleterious substance can be 

distinguished; 

(b) the amount of hazardous or deleterious substance 

involved; 

(c) the degree of toxicity of the hazardous or 
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deleterious substance involved; 

(d) the degree of involvement of and care exercised by 

the person in manufacturing, treating, transporting, and OR 

disposing of the hazardous or deleterious substance; 

(e) the degree of cooperation by the person with 

federal, state, or local officials to prevent any harm to 

the public health, safety, or welfare or the environment; 

and 

(f) knowledge by the person of the hazardous nature of 

the substance. 

(2) If a person is held jointly and severally liable 

under 75-10-715 and establishes a proportionate share of the 

aggregate liability, the person has the right of 

contribution from any other liable person. If for any reason 

all or part of the contribution from a person liable for 

contribution cannot be obtained, each of the other persons 

against whom recovery is allowed is liable to contribute a 

proportional part of the unpaid portion of the 

noncontributing person's share and may obtain judgment in a 

pending or subsequent action for contribution from the 

noncontributing person. 

NEW SECTION. Section 18. Extension of authority. Any 

e~isting authority to make rules on 

provisions of [this act[ is extended to 

(this act]. 
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NEW SECTION. Section 19. Codification instruction. 

[Sections 1, 4r-17-8r-and-~9-ehra~gh-%6 2, 5, 8, 9, AND 11 

THROUGH 17] are intended to be codified as an integral part 

of Title 75, chapter 10, part 7, and the provisions of Title 

75, chapter 10, part 7, apply to [sections 1, 4r-TT--87--and 

!8-throttgh-!6 2, 5, 8, 9, AND 11 THROUGH 17]. 

NEW SECTION. Section 20. saving clause. [This act] 

does not affect rights and duties that matured, penalties 

that were incurred, or proceedings that were begun before 

[the effective date of this act]. 

NEW SECTION. Section 21. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act} is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NBW-SBe~%6NT--Sec~ieR-2~T--Ret~oaeti~e---apprieabirity~ 

ts~etien--9t--app%t~~--r~t~oaetiveiy7--w±th±~-ehe-meaning-o£ 

%-~-169,-~o-a%1-r~M~dia~-aeeion-ee~t~-~~e~~~ed--he~o~e--t~h~ 

effective-d8ee-o£-~his-aeet• 

NEW SECTION. Section 22. Effective date. [This act] 

is effective on passage and approval. 

-End-
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Free Conference Commi~tee Report 
on SB 385 

Report No. l, Aprll 13, 1989 
page 1 of 2 

Hr. President and Mr. Speaker: 

We, your Free Conference Committee on Senate Bill 385 met and 
considered. 

Senate Bill 385 (reference copy-- salmon) in its entirety 

He recommend that Senate Bill 385 (reference copy -- salmon) be 
amended as follows~ 

1. Paqe 3, line 23. 
Strikez "including" 
Insert: "and is" 

2. Page 3, lines 2~ and 25. 
Following: ".L21." on line 24 
Str1ke: "all substances that are defined as hazardous 

substances 
~nserc: a substance that is def1ned as a hazardous 

substance" 

3. Page 4, line 3. 
Strike: "all substances" 
Insert; "a substance" 

4. Page 4, line 5. 
Strike 1 "hazardous substances"' 
Insert t "a hazardous substance" 

s. Paqe 4, line 7. 
Strike1 ''all substances that are 
Insert, "a substance that is" 

6. Paqe 4, line 10. 
Strike; "all substances" 
Insert1 "a substance" 

7. Paqe 4. line 1l. 
Strike 1 "a.!!.Q.. 
Insert; "or• 

8. Page 4, line 17. 
Strike: "Q.L" 

continued fccsb385.413 

FREE CONFERENCE COMMITTEE, SB 385 
April 13,1989 

page 2 of 2 

9. Page 15, line 3. 
Following: "e-r" 
Insert, "is authorized to act pursuant to subsection (1) or" 

10. Page 23, line 16. 
Following: "permit" 
Strike: ". approval. n 

11. Page 23, line 18. 
Following: "permit" 
Strike~ ",approval." 

12. Page 25, lines 17 and 18. 
Strike: ".Q.£" on llne 17 through "granted'" on llne 18 

13. Page 25, lines 19 and 20. 
FollowJ.ng: "permit" on line 19 
Strike: "or approval" 

14. Page 25, l1ne 21. 
Strike: "or approval" 

And that this Free Conference Comm1t.t.ee Report be adopted. 

FOR THE SENATE 

t~ 
Har~.,Cha1rman 

f )/c;f__; 
Sen. Ga'ii 1.. . _ 

I/ .· v,~ c.Jl.Y. 
Sen. Van Valkenbur9 

c-;:DOPT 

REJECT 

.~ 

FOR THE HOUSE 

a~, 
p. 

P_// 
/~~ 

Rep. Haiper / 

.~~ 
$. 'iverson 

ss. "Jr~ 
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SENATE BILL NO. 385 

INTRODUCED BY HARP, D. BROWN 

BY REQUEST OF THE DEPARTMENT OF HEALTH AND 

ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO REMEDIAL ACTION UPON THE RELEASE OF A 

HAZARDOUS SUBSTANCE TO INCLUDE CERTAIN PROVISIONS PARALLEL 

TO THE FEDERAL COMPREHENSIVE ENVIRONMENTAL RESPONSE, 

COMPENSATION, AND LIABILITY ACT (FEDERAL SUP~RFUND); 

REDEFINING "HAZARDOUS OR DELETERIOUS SUBSTANCE"; ADDING 

LIMITED IMMUNITY FOR REMEDIAL ACTION CONTRACTORS; AUGMENTING 

INVESTIGATIVE AND ENFORCEMENT AUTHORITY; PROVIDING FOR 

PUBLIC NOTICE AND COMMENT ON ADMINISTRATIVE ORDERS AND 

CONSENT DECREES; CLARIFYING AND ADDING DEFENSES TO 

LIABILITY; GRANTING CONDEMNATION AUTHORI·rY FOR CONT'~'IINA'I'E:lJ 

SITES; AMENDING SECTIONS 75-10-701, 75-10-704, 75-10-711, 

75-10-712, AND 75-10-715, MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE~--ANB-PRBYfBrNG-RE~RBAe~fYE-APPbfEABfbfT¥-TB 

esRTAfN-REMEBfAb-AE'I'fBN-eBS'I'S." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. This part may be 

cited as the ''Comprehensive Environmental C1~anup and 

R~sponsibility Act". 
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NEW SECTION. SECTION 2. PURPOSE. THE PURPOSES OF 

THIS PART ARE TO: 

l!l__PROTECT THE PUBLIC HEALTH AND WELFARE OF ALL 

MONTANA CITIZENS AGAINST THE DANGERS ARISING FROM RELEASES 

OF HAZARDOUS OR ~ELETERIOUS SUBSTANCES; 

~ENCOURAGE PRIVATE PARTIES TO CLEAN UP SITES WITHIN 

THE STATE AT WHICH RELEASES OF HAZARDOUS OR DELETERIOUS 

SUBSTANCES HAVE OCCURRED, RESULTING IN ADVERSE IMPACTS ON 

THE HEALTH AND WELFARE OF THE CITIZENS OF THE STATE AND ON - - -

THE STATE'S NATURAL, ENVIRONMENTAL, AND BIOLOGICAL SYSTEMS; 

AND 

(3) PROVIDE FOR FUNDING TO ~TUDY, PLAN, AND UNDERTAKE 

THE REHABILITATION, REMOVAL, AN~_CLEANUP OF SITES WITHIN THE 

STATE AT WHICH NO VOLUNTARY ACTION HAS BEEN TAKEN. 

Section 3. Section 75-10-701, M.CA, is amended to read: 

"75-10-701. Definitions. As used in this part, unless 

the context requires otherwise, the follo~ing definitions 

apply: 

(1) ''Department" means the department of health and 

environmental sciences p[ovided for in Title 2, chapter 15, 

part 21. 

(2) "DIRECTOR" MEANS THE DIRECTOR OF THE DEPARTMENT OF 

HEALTH AND ENIJIRONMEI<T·AL SCIENCES. 

±_i!t(3) "Environment" means any surface water, ground 

water, drinking water s~pply, land surface 0[ subsurface 

-2- SB 385 
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st_rata, or ambient air within the state of Montana or under 

the jurisdiction of the state of --~on tan~ 

t:3t(4) (a) ••Facility" means: 

{i) any building, structure, _installation, equipment, 

~ or pipeline (including any pipe into a sewer or 

publi_cly owned treatment works}, well, pit, pond, lagoon, 

impoundment, ditch, landfill, storage containe~~otor 

vehicle! rolling stock, or aircraft:_ or 

iii) any site or area where a hazardous or deleterious 

substance has been d~posited, stored, _disE~_sed of, placed, 

or otherwise come to be located. 

(b) The term d-?eS not include ~.!!Y consumer product_~ 

consumer use. 

f;ltt4t ( 5! "Fund" means the environmental quality 

protection fund established in 75-10-704. 

t3rillill. "Hazardous or deleterious substance 11 means a 

substance that po!le!l because of its quanti~ concentration, 

or physical, chemical, or infecti~~~~~~cteris~~~ m~y 

pose an imminent and substantial threat to public health and 

~hat--i~-e±ther-a-p@tFo~e~m-prod~et-or-ii~ted-a~-a-ha~ard 1~~ 

~~b~~enee--in--volttme--sa7--Pederel--Register 7 --pages--r34T4 

~hre~gh--13513~, safety, or welfare or the envir~nment, 

tnelHdins AND IS: 

~- all--~~~!l~anees--that--are--def±ned--a!l--hezerdotl~ 

~~b~ta~ees A SUBSTANCE THAT IS DEFINED ~H~~ARDOU~ 
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SUBSTA~<;:-~ by section 101(14} of the federal Comprehensive 

Enviro_~~ental Response, Compensation, and Liability__Act 

(CERc:J._J>.), 42 u.s.c. 9601(14), as amended;_ 

_i_!U_~~~---stlb~te:nee~ A SUBSTANCE identified by .. _~he 

administrator of the United States environmental protection 

agency a~ ha~ardo~~--~~b~tanee~ A HAZARDOUS _SUBSTANCE 

pursuant to se_ction 102 of CERCLA, 42 U.S.C. ~602, as 

amendedi ANB 

~air~-~tlb~t8~ee~--that--8re A SUBSTANCE THAT IS 

def~~ .?3 a hazardous waste pursuant to section 19~~ 

the Resource Conservation and Recovery Act of ___ l97~!.._~ 

u.s._~~- ~-Ql_L'?J, as amended, including ~.:t!=~t:tb~tanee~ ~ 

SUBS~·ANCE listed or -~dentifi~d in 40 CPR 261-r-~!'1-d; A.HB OR 

t d t-- a: rt '!-pet ~_o_! e ttft\ ~_E!.'?~~ ~~ 

iQl~ _I'E:_TROLEUM Pf<()Q_Uc:r~, 

t 6 t ( 7J 11 Nat u ~a 1 resou ~~~~~ 11 ±"e1:tl~e.~-bat-±::s-not-:l:i:mited 

~o MEANS land, ___ f}~h~~ildlife, '?~~_?~' air, surface water, 

qround ___ w~te_r , __ 1_~~-irHJ water ~E.l ies, and ~_other 

r-esottree SUCH R!;_~9U_~_c~_ wit-hln the state OF MONTANA or 

owned, managed! held in trust or otherwise controlled~ 

p~rt8±"ing APPERTAININ~i to the state of Montana or a 

political subdivision or lhe state. 

llili!L_~) "Owns "' operates" means_owning, leasing, 

operati~, ~anaqing ac~tvi~ies at, or exercising control 

QY-~~- the _QJ2~-~~-~ ion of a r ~~-~~-!-J:_~y~ 
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{b) The term does not include holding the indicia of 

ownership of a facility primarily to protect a security 

interest in the facility or other location unless the holder 

has participated in the management of the facility~_ The term 

does not apply to the state or a lo~al government that 

acquired owne~ship or control through bankruptcy, tax 

delinquency, abandonment, lien foreclosure, or other 

circumstances in which the government acquires title by 

virtue of its function as soverei~n, unless the state or 

local government has caused or contributed to the release or 

threatened release of a hazardous or deleterious substance 

from the facility. THE TERM ALSO DOES NOT INCLUDE THE OWNER 

OR OPERATOR OF THE MILLTOWN DAM LICENSED ONDER PART 1 OF THE 

FEDERAL POWER ACT (FERC LICENSE #25~43-004) IF A HAZARDOUS OR 

DELETERIOUS_ SUBSTANCE HAS BF;EN RELEASED INTO THE ENVIR()NMENT 

~REAM <)F THE DAM AND HP.~UBSEQC!~·TL'/ COME_TO B~ LOCATED 

IN THE RESERVOIR CRE~TED BY SUCH DAM, UNLESS SUCH OWNER OR 

OPER~TOR _!_§~ A_I'ERSON WHO_ WQ\JLD 0THERW I SE_~- L TABLE FOR SUCH 

RELE~SE OR TH!!EATENED RELEASE UNDER 75-10-715 ( 1). 

f.!!i.i2l_ "Person" means an individual, trust, firm, 

joint stock ~ompany, joint venture, consortium, commercial 

entity, part_nership, association, corporation, commission, 

state or st.1t_e agency, political subdivision _of_ the state, 

interstate body, or the federal _g_o_~~~"!!l.~-~_t, including a 

fede r ~l __ ?-9f' rrt_"'i-~ 
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t9t~-llPetroienm-prodttetu-~"~itlde~-qaso%iner-erttde--eir, 

ftte%-o±i 7 -dtese±-oii-or-faeit-±tler±eatinq-o±r,-oii-siadge-or 

refase 7 --and-any-othe~-pe~~oienm-reiate~~prodttet-or-waste-or 

£raetion-there~~-that-i~-~id-at-~_~tandard--eondieions--of 

e~mperatttre--end--pre~~tlre-t68-~e.S!~~~-P-end-k4~1-po~nds-per 

sgtta~e-tnek-absoitltet7 

t9t(10L"PETROLEUM PRODUCT" INCLUDES GASOLINE, CRUDE 

OIL (EXCEPT FOR CRUDE OIL AT PRODUCTION FACILITIES SUBJECT 

:!:Q_RE(.;CLATION UNDER TITLE 821, FUEL OIL, DIESEL OIL OR~__F'UEL,~ 

LUBRICATING OIL, OIL SLUDGE~:'lEFUSE, AND ANY OTHER 

PETROLEUM-RELATED PRODUCT OR WASTE OR f'RACTION THEREOF THAT 

IS LIQUID AT STANDARD CONDITIONS OF TEMPERATURE AND PRESSURE 

(60 DEGREES F AND 14.7 POUNDS PER SQUARE INCH ABSOLU~E~ 

t4ttl8tf9tfl8t(11) ''Release'' means any spilling, 

leaking, pumping, pouring, emitting, emptying, discharging, 

injectinJ, escapjng, leaching, C.'....:mping, or disposing of a 

hazardous or deleterious substance either directly into the 

envirc1ment or-in--a---man~~~--~n--wh~eh--the--3~b~~ane~--ean 

~ea~o~abiy--be--expeeted--to--ente~--the--en~±ronment-if-noe 

eonta±ned,-remo~edr-or-abated (INCLUDING THE ABANDONMENT OR 

DISCARDING OF BARRELS, CONTAINERS, AND OTHER CLOSED 

RECEPTACLES CONTAINING ANY HAZARDOUS OR DELETERIOUS 

SUBSTANCE), but excludes releases confined to the indoor 

workplace environment, the use of pesticides as defined in 

80-8-102(30) when they are applied in accordance with 
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approved federal and state labels, and the use of commercial 

fertilizers as defined in 80-10-101(2) when applied as part 

of accepted agricultural practice. 

t5ttttttiBttitt(l2l "Remedial action" includes all 

noti_ficatiof!_!_ investigation, adlll:~~~t!ation, monitoring, 

cleanup, restoration, ~l:rl<eA_'_l'!_ ON, abatement, removal, 

replacement, enforcement, legal action, health studies, 

feasibility_ studies, and other actions necessary or 

appropriate to respond to a release or threatened release. 

ti?ttttttt~t(l3) ''Remedial action contract'' means a 

writ~~~~ntra~Q~~g~~ement entered into by a remedial 

actiof!_" c9n~rac~~~ __ w~ t:_h_ t_he _state, or with a ~~ 

responsible oartv actina oursuant to an orc~ __ o_r __ !~~~~ 

is~ue~--~--~h-~---~~E~~tm~£1-~- THE UNITED STA~ES, OR ANY FEDER~L 

AGENCY~ to_ provid_e_~ remedial ~H_;UE_n_wit_h_!"~-~~_E__- _t_o~ 

release 0r ~hreatcned release of a haza~dous or deleterious 
--- - ------ ~----------·---· -------

substance. 
---------

±_!ltt~?ttl:3t ~-~-"-~erne_~ i~ 9ct_i_9!_1 cent £_c?Ct~E_:·~~an~ 

(a) any_ person who enters in~o and is carrying out a 

remedia~a~~ion contract; or 

(b) any person who is retained or hired by a person 

described in subsection (13)(a) to provide services relating 

to_~ -:-emedial action. 

tt4ttl:3t( 15) "Remedial action costs" means reaso~able 

costs that are attributable to or ass~c:_!_§l_t_ed with a remedial 
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1 action at a facility~ including but nnt limited to the costs 

2 of administration, investigation, _legal or enforcement 

3 activities, contracts, feasibility_ studies, or health 

4 studies." 

5 Section 4. Section 75-10-704, M.CA, is amended to read: 

6 "75-10-704. Environmental quality protection fund. (1) 

7 There is created in the state special revenue fund an 

8 environmental quality protection fund to be administered as 

9 a revolving fund by the department. The department is 

10 authorized to expend amolrnts from the fund necessary to 

11 carry out the purposes of thi~ part. 

1 2 (2) The fund may only be used to carry out the 

13 provisions af this part and for remedial actions taken by 

14 the department pursuant to this part in response to a 

15 release of hazardotJS or deleterious substances. Pnnd--n~et!l 

16 m~~t--~Meltld~ -the--~ond~et--of--the--ha~drde~~--~a~te--~±te 

17 remedia~-aet~on-progrrtm 1 -wh±eh--i~--~--~rogram--o~--~emed±aT 

18 aet±on-dt-~±te~~ 

19 ta~--whe~e-a-~ei~a~e-hB~-oeetl~red7-and 

20 tbt--where--th~--Hos~--en~ironmenta±--proteetion-a~eney 

21 ha~,-tlnder--the--pro~i~±on~--o£--the--federa±--eomprehen~±~e 

22 Snv±ronmentaT--Re~p~n~e 7 --€ompe~~atio~,-and-b±ob±~i~y-Aet-o£ 

23 i989-t€ER€hAt,-a~-~m~nded 1 -eo~d~eted-o-h~r.n~d-rankt"g--~t~dy 

24 and--j~dged--the · ~1~~~·-noe--e±±9ibie--£or -inei~~ion-on-the 

25 nettona~-pr- tor -tty- I t ~t---or --w~e~e--tl"le ---H. S .-- -environmeftted:: 
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~re~ection--a9ency-has-no-atttho~tty-o~-no-pian-to-assess-the 

site-under-€ER€bAo 

(3) ~ne-depa~~men~~~-p~09ram-£or-remed~a~-aetion-ttnde~ 

sttbaeet ior~-- t i!t --lfttt!l t-- ± nc :l:ttde 'Po- -m.a ir'l ta ± n -:::-:-:-~~.~--ad eqttate 

re~oivtng-fttnd 7-the THE department shall: 

(a) establish and_ implement a system for prioritizing 

sites for remedial action based on potential effects on 

human health and the environment; and 

(b) investi9at~an investigate, negotiation ne~tiate, 

and take legal act ion, as appropriate, to identify 

responsible parties, to obtain the participation and 

financial contribution of responsible parties for the 

remedial action, to achieve remedial action, and to recover 

costs and damages incurred by the state. 

(4) There must be deposited in the fund: 

(a) all penalties, NAT~H_AL -~~SOURCE damages, and 

deparemene--expendit~re~ remedial action costs recovered 

pursuant to 75-10-715; 

(b) all administrative penalties assessed pursuant to 

[~ection ~ 9] and all civil penalties assessed pursuant to 

75-10-711 ( 5); 

tbtl£1 funds appropriated to the fund by the 

legislature; and 

tetJ~) funds received from the interest income of the 

resource indemnity trust fund pursuant to 15-38-202. 
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(5) Whenever the amount of money in the fund is 

insufficient to carry out remedial action, the department 

may apply to the governor for a grant from the environmental 

contingency account established pursuant to 75-1-1101.'' 

NEW SECTION. Section 5. Information gat he[" ing and 

access. (l) The department may undert~ke any investigative 

or other information-gathering action that it considers 

necessary or appropriate for determining the need for 

remedial action, choosing or taking a remedial action, or 

otherwise enforcing the provis1ons of this part. 

( 2) Any AUTHORIZED ------ officer, employee, or 

representative of the department may require a person who 

has or may have information relevant to a release or 

threatened release of a hazardous or deleterious substance 

to furnis~~. upon request, any information or documents 

relating tv but not limited to the following matters: 

(a) the identification, nature, and quantity of a 

hazardous or deleterious substance that has been or is being 

generated, treated, stored, or d1sposed of at or transported 

from a facility; 

{b) the nature or extent of a release or threatened 

release of a hazardous or deleterious substance at or from a 

facility: 

(C) information relating to the ability of a person to 

pay for or to perform a cleanup; and 
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(d) any other information relevant to the department's 

determination of the appropriate remedial action to be taken 

or to the enforcement of this part. 

{3) For purposes of assisting the department in 

acquiring information relevant to the need for, the 

determination of, or the taking of remedial action or 

otherwise enforcing the ~revisions of this part, any o~~r 

authorized officer, employee, or representative of the 

department is authorized to: 

(a) enter or have access at reasonable times to any 

facility or other place or 9roperty whe:e: 

(i) a hazardous or deleterious substance may be or has 

been generated, stored, treated, disposed of, or transported 

from; 

(\i) there has been nr iliay be a release of a hazardous 

or deleterious substanc~: 

(iii) records or other relevant information regarding a 

release or threatened release 1s lccdted; 

(iv) entry is necessary to determine the neeJ for any 

dppropriate remedial action; or 

(v) entry is necessary to effectuate a remedial action 

under this part; and 

(b) inspect and obtain samples from the facility or 

other place or property referred to in s~bsection (3){a) or 

from any location where d su::;p~·cted hazardous or deleterious 
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substance may be located. Any AUTHORIZED officer, employee, 

or representative of the department is authorized to inspect 

and obtain samples of containers or labeling for suspected 

hazardous or deleterious substances. ~~CH S~~H INSPECTION 

MUST ~E COMPLETED WITH REASONABLf:_PRO~TNESS. If the 

AUTHORIZED officer, employee, or representative obtains 

samples, before leaving the premises he shall give to the 

owner, operator, tenant, or other person in charge of the 

place from which the samples were obtained a receipt 

describing the sample obtained and, if requested, a portion 

of each sample. A COP'i OF' THE RESULTS OF ANY ANALYSIS MADE 

OF SUCH SAMPLES MUST BE FURN1SHED PROMPTLY TO THE OWNER, 

OPERA<J;:O~, TENANT, OR OTHER PERSON TN CHARGE IF SUCH PERSON 

CAN BE LOCATED. 

(4) The department may issue subpoenas for the 

at:endance and testimony of witnesses and the production of 

relevant papers, books, or documer1ts ±n-eennee~~on-with-the 

~nEormotion-gathering-atlthority-conferr~d-pursuant--to--th±~ 

~eeHon RELATING TO THE MATT~RS ~IN~ [SECTION 5( 2) (A) THROUGH 

i~~ll· The method for service of subpoenas and payment of 

witness fees and mileage is the same dS that required in 

civil action~ in the district courts of the state. In case 

of a refusal to obey a subpoena issued and served upon a 

person pursuant to this subsection, the di:~trict court for a 

district in which the person is found, re:;idps, or transacts 
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business, upon application of the department and after 

notice to the person, has jurisdiction to issu~ an order 

requiring the person to appear and either give testimony or 

produce documents, or both, before a hearing officer. A 

failure to obey the order of the court may be punished by 

the court as a contempt. 

(5) If consent is not granted regarding a request made 

by an AUTHORIZED officer, employee, or representative under 

this section, the director of the department may issue an 

order directing compliance with the request. 

(6) The department may commence a civil action to 

compel compliance with an order issued pursuant to this 

section .. 

( 7) In any action commenced pursuant to subsection (6) 

WHEN THE COURT DETERMINES THAT TBERE MAY BE AN IMMINENT AND - - --

SUBSTANTIAL THREAT TO PUBLIC HEALTH, SAFETY, OR___I'I~LFARE OJlc 

THE ENVIRONMENT, the court shall enjoin any activity that 

constitutes a failure to comply with the order and shall 

direct compliance with the order unless, under the 

circumstances of the case, the order is arbitrary and 

capricious or otherwise not in accordance with law. 

{ 8) Persons subject to the requirements of this 

section may make a written claim of confidentiality for 

information unique to the owner or operator of a facility 

that wou1d, if disclosed, reveal methods or processes 
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entitled to protection as trade secrets. The claim of 

confidentiality must be clearly designated on the materials 

at the time they are obtained by the department. If the 

department accepts the characterization, it shall maintain 

that information as confidential. Information descr1bing 

physical or chemical characteristics of hazardous or 

deleterious sub~tanc~~ that have been or may be released 

into the environment are not considered confidential. The 

department has access to ar.d may use any trade secret 

information 1n carrying out the activities of this part as 

may be necessary to protect the public health, safety, or 

welfare or the environment while maintaining th~ information 

as confidential. 

Section 6. Section 75-10-711, MCA, is amended to read: 

R?S-10-711. Remedial action -- ord~rs -- penalties --

judicial~-~~edings_. ( l} The department may take remedial 

action ~eee338ry--~nd--ap~~op~±ate--~o--protee~--~~e-ptlbite 

~ea±~h,-p~blte--we~Ed~e~--~~--the--environme"~ whenever ±t 

determi"e~-that: 

(a) there has been a release or there is a substantial 

threat of a release into the environment that may present an 

imminent and substantial endanger~ent to the ~}ic health, 

welfare, or safety or the environment; and 

(b) the appropriate remedial action will not be done 

properly and expeditiously by t~e-owne~-o~-oper~tor-o£-t~e 
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ve~ae%,-Yeh±eie,-or-fae~l~ty-£rom-wh±eh-th~-re~ea~e-emana~e~ 

er-by-any-o~he~-respon~±bie-p~rty by any person liable under 

75-10-715(1). 

(2) Whenever the department ±~--~~thor±red--to--aet 

pt:trsttant--to-sttbseet±on-t±t-of" .!..§___AUTHORf_Z_~D TO ACT PURSUANT 

TO SUBSECT_ION ( l) OR has reason to believe that a release 

has occurred or is about to occur, the department may 

undertake remedial action in the form of any investigation, 

monitoring, survey, testing, or other infol·mation-gathering 

as authorized by {section i 21 that is necessary and 

appropriate to identify the existence, nature, origin, and 

extent of the release or the threat of release and the 

extent and imminence of the danger to the public health, 

p~blie safety, or welfare, or the environment. 'fhe 

d~pa f' t-men t:-- ± s- -atttho r t zed- t:o-d re:w_:-_!!_P~~=;;~_e- £and- to- tak:e- the 

1"emed±or-aet±on-;-

(3) Any person responsih~e--£et"--the--re~ea~e liable 

under 75-10-715(~L must take immediate action to contain, 

remove, Jnd abate the release. Except as provided in 

75-10-712, the department is authorized to draw upon the 

fund in-order to take action under :!ttb~eet:i-on~ subsec~--~9~ 

11) and--t~t if it has made diligent good faith efforts to 

determine the identity of the party p_~.rs_9~ or pert-ie~ 

re~pon~ib e persons liable for the release or thredtened 

rele.t~e and: 
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(a) is unable to determine th1! identity of the 

responsib~e--~arty liable person or part-ies persons in a 

manner consistent with the need to take timely remedial 

ClCtion; or 

(b} the party E~~~ or pa~t±~~ persons determined by 

the department to be r~~pon~ib~e--for--~he--re~eo~e---or 

th~eate~e~--reiea~e liable under 75-10-715(1) have been 

informed in writing of the department's determination and 

have been requested by the department to take appropriate 

remedial action but are unable or unwilling to take s~ch 

action in a timely manner~i and 

t4t--~he i~) -~~~e written notice to e-re~pon~~ble-pat"ty 

I'!l.tt~t--±n£et"m--the--tte~pon~tb~e-party ~~-~.!:!_ __ !2e rson informs him 

that if that--party ~e is subsequently found liable pursuant 

to 75-10-7151}_1, he may be required to reimburse the fund 

for the eo:5t~-oE-the ~~_9_!~s_ remed :.al action te:ken--by--the 

~epttrtmer'lt q_~~-~~ and may be subject to p~nit:i:'\l'e-de:ma9e!! 

~~!"'i!l~ie_~~~-'::!_~n-~ to /5-!0-715( 3}._ 

~~~4~)~Whene~--~h~-~~_Eartment is_ authorized to act 

E_U_!_~~~~~---!--~ s-~-~~clion (1) or has reason to believe that a 

£_e1ease THAT MAY POSt: AN IMMINENT AND SUBSTANTIAL THREAT TO 

PUBLIC HEALTH, S)\FF:TY, OR WELFARE OR THE ENVIRONMENT has 

occurred or is about to occur, it may issuP to any person 

liable under 75-_1~_:-715(1) cease and d~sist, remedial, or 

Q_~_!!er O!_~ers a~ _mrcty b~ -~~_E~a~~PE~.'?P~" i dt ~---to protect 
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public health, safety, or welfare or the environment. 

(5) A person ~ho violates or fails or refuses to 

comply with an orde1 issued under [section ! 5] or this 

section may, in d!~_~ction brought to enforce the order, be 

assessed a civil p_~~&lty of not more .. than $10,000 for each 

day in wh!C:~-~!-_'?.!_C!t~on occurs or a failure or refusal to 

comply cant i nues. IN DETERMINING THE AMOUNT OF AN'f ____ PENALTY 

ASSESSED, THE COURT MAY TAKE INTO ACCOUNT THE NATURE," 

CIRCUMSTANCES, EXTENT, AND GRAVITY OF THE NONCOMPL"li\NCE 1\ND, 

WITH RES~ECT TO THE PERSON LIABLE UNDER "75-10-7!S(l), HIS 

ABILITY TO PAY; ANY PRIOR HISTORY OF SUCH VIOLATIONS; THE 

DEGREE OF CULPABILITY; THE ECONOMIC BENEFIT OR SAVINGS, IF 

ANY, RESULTING FROM THE NONCOMPLIANCS; AND ANY OTHER MATTERS 

AS JUSTICE MAY REQUIRE. Civil penalties collected under this 

subsection must be deposited into the environmental quality 

protection fund established in 75-10-704. 

~A court has jurisdiction to rev~~~ an crder issued 

under [se~~L~ 4 ~-L_o~_this section onl_y_~he~allow~~9. 

actions: 

~a~ action under 75-10-715 to recover remedial 

action cost.s or penalties or for contribution; 

~ drl action to enforce an order issued 

[section 4 ~] or this secti~~L or 

under 

.i.£.L .111 action to recover a~civil penalty for vi_o_lation 

of or failure to comply with an order issued under [section 
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~ 5] or this section•; OR 

(D) AN ACTION BY A PERSON TO WHOM AN ORDER HAS BEEN 

ISSUED TO DETERMINE THE VALIDITY OF THE ORDER, ONLY IF THE 

PERSON HAS BEEN IN COMPLIANCE AND CONTINUES IN COMPLIANCE 

WITH THE ORDER PENDING DECISiON OF THE COURT. 
~~-·~~-

1l.L__ In consi9-ering objections raised in a judicial 

action _£~a~Q.ing orders issued under: __ ~his part, the court 

~~~.!.!_-~old and enforce an order issued by -~he department 

unless the objectinq ___ 2_d!tY can demonstrate, on the 

administrative r_~~.'?~Q_i___ that the deoartment' s decisi.~-~ to 

issue the order was arbitrary and capricious or otherwise 

not in accordance with law. 

tH) J:rlstead of issuin~--~ notification or an order 

under thiB section, th~ __ d~artmenl may bring an action for 

~~--?£ __ equitable relief in the district court of the --- --~~~~~---- ---·--

~<2~-~~y_where the release __ 9r thr_~a.tened release occurred or 

in the first judicial district as ma~_~e necessary to abate 

~~~i nent and subs t~rlt ial _endang_~men__!_ _--.!:.Q_~~_____£~_1 ic 

health, safety, or welfa~e or the environment resulting from 

the release or threatened release." 

Section 7. Section 75-10-712, MCA, is amended to read: 

"75-10-712. Emergency action. If the department 

determines that immediate response to an imminent threat to 

public health, p~brie safety~ welfare, or the environment 

is necessary to avoid substantial injury or damage to 
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persons, property, or resources, remedial action may be 

taken pursuant to 75-10-711(1) a~d-t~t without the prior 

written notice required by 75-10-711(3)tet. f"-~tteh-~--ea~er 

the The department m~~~ shall give subsequent written notice 

to the re~po"sibie--par~y person liable under 75-10-715{1) 

within 5 days after the action ts taken, describing the 

circumstances which required the action to be taken without 

prior notice.'' 

NEW SECTION. Section 8. Liability of remedial action 

contractor. {1) A person who is a remedial action contractor 

with respect to a release or threatened release of a 

hazardous or deleteriou~ substance is not liable under th~s 

part to 

"-'' other 

any person 

liability 

for inJuries, costs, 

that results from 

damages, expenses, 

the release or 

threatened release, including but not limited to claims for 

lildemnification or contribution dnd claims by third parties 

for death, personal injury, 

property, or economic loss. 

illness, loss or damage to 

(2) Immunity from lidbility, pursuant to subsection 

( 1), does not apply in U.e case of a release that is caused 

by conduct -~~ the remedial action contractor that is 

negligent or grossly negligent or that constitutes 

intentional misconduct. 

(3) This section does not affect the liability of a 

person under a warranty undt-r federal, state, or common law 
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or the liability to an employee of an employer who is a 

remedial action contractor under any provision of law, 

including any provision of a law relating to workers' 

compensation. 

(4) A state agency, state employee, or an employee of 

a political subdivision who provides services relating to 

remedial action while acting within the scope of its or his 

authority as a gove~nmental agency or employee has the same 

exemption from liability as is provided to the remedial 

action contractor under this section. 

(5) The defense provided by 75-l0-715(5)(c) is not 

available to a person liable under 75-10-715(1) with respect 

to remedial actio11 costs or damages caused by an act or 

omission of a remedial action contractor. 

(6) Except as provided in subsections (4) ar.d (5), 

this section does not affect the liability under this part 

of a person other than a remedial action contractor. 

(7) This secti·~n does not affect the plaintiff's 

burden of establishing liability under this part. 

(8) This section does not minimize the liability, 

lessen the standard of liability, or otherwise shield from 

liability a potentially responsible party under 75-10-715 or 

section 107 ot CERCLA for costs or damages incurred as a 

result of a rt•\pase or threatened releasP of a hazardous or 

deleterious s11hstance. 
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NEW SECTION. Section 9. Administcat ive penalties. ( 1) 

In lieu of proceeding undt•r 75-10-711(5), the department may 

assess penalties of not more than $1,000 per day per 

violation against a person liable under 75-10-715(1) for a 

release or threat of release who has failed or refused to 

comply with an order issued by the department pursuant to 

75-10-711(4) or against a person who has failed or refused 

to comply with an order issued by the department pursuant to 

[section 4 ~(5)]. 

(2) In determining the amount of any penalty assessed 

pursuant to this section, the department shall take into 

account the nature, circumstances, extent, and gravity of 

the noncompliance and, with respect to the person liable 

under 75-10-715{1), his ability to pay; any prior history of 

such violations; the degree of culpability; the economic 

benefit or savings, if any, resulting from the 

noncompliance; and any other matters as justice may require. 

(3) An administrative penalty may not be collected 

pursuant to this section unless the person charged with the 

noncompliance is given notice and opportunity for a hearing 

with respect to the noncompliance. The notice and 

opportunity for a hearing must conform to the requirements 

of Title 2, chapter 4, part 6. 

[4) A person against whom a penalty is assessed under 

this section may obtain judicial review of the penalty as 
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provided for in Title 2, chapter 4, part 7. 

{5) Administrative penaltie5 payable under this 

section must be deposited in the environmental quality 

prote~tion fund established in 75-10-704. 

Section 10. section 75-10-715, MCA, is amended to 

read: 

"75-10-715. Reimbtt~sement Liability .i.eimbursement 

and penalties proceedings defenses. ( l) Stib;eet 

Notwith~~~nding any other provision of law and subject only 

to the defen::>es set forth in subsection t4t li}., e~~-earty 

~~spon~ible-£or--a--re~ease--i~--iiabie--for !~e following 

2ersons are iointly and several~~able for a release or 

threa_t~red release of a hazardous '=?L deleterious substance 

from a facility: 

(a) a person who ~~~-~-!".--~~rates a fac~@y where a 

hazard?_~ or de~~~!i~us substance was jisposed of; 

(b) a p~rson who at the time of disposal of a 

hazardous or deleterious substance owned o_~_S?E.'=:E..~~!:.~~ 

facility where the hazardous or deleterious substance was 

disposed of: 

(c) a person who generated, possessed, or was 

otherwise responsible for a hazardous oc deleterious 

substance and who, by contract, agreement, or othe~~~~ 

arranged for disposal or treatment of the su_~stance or 

arranged with a transporter for transport __ <?f the substance 
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for disposal or treatment; and 

(d) a person who accepts or h?s accepted a hazardous 

or dele.~~r ious substance for ~ransport to a disposal or 

treatment facility. 

(2) A person identified in subsection_ {~J is liable 

for the following costs: 

(a) all e~~ts-ef remedial action ta~en costs incurred 

by the department-ptlr~ttan~-~o-~ht~-~a~t state; and 

(b) damages for injury to, destruction of, or loss of 

natura~ resources caused by the release or threatened 

release, including the reasonable technical and legal costs 

of assessing and enforcing a claim f__2__!:_______!he ~~-}~try, 

destruction, or loss resulting from t~e release, unle3~ the 

impaired natural resources were specifically identified as 

an_~,~~-~ersibl~_~and ~trievable commitment of natural 

resources in -~--~pproved Final state or federal 

~nvi~onmental impact statement or other comparable approved 

!J-E~~-0.:_~~:n~ntal-._analy~~~~-~E_~?ject or facility th~t­

was the subject of a governmental permit,--epprevei, or 

license and the project or facility was being operated 

within the terms of its permitr-approv8lr or license. 

trtlll If the reepeneible-party person liable under 

75-10-715(1~ fails, without sufficient cause, to comply with 

a department order issued pursua~~--~o 75-10-711(4) or to 

properly provide remedial action upon notification by the 
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department pursuant to 75-l0-7ll(3)tht, the re~pen~ibl~ 

p8r~y person may be liable for p~~itiv~ d8ma9es penalties in 

an amount not to exceed two times the amount of any costs 

incurred by the dep~r~me~t state purJuant to this section. 

t3tl!l The department may initiate civil proceedings 

in district court to recover remedial action costs, natural 

res~urce damages, or penalties under subsections (1} 8~0 

f%t through (3). Proceedings to recover costs and penalties 

must be conducted in accordance with [section 13]. Venue for 

anv action to recover costs, damages, or penalties lies in 

the county where the release occurred or where the 

re3pon~ibre~party person liable under 75-10-715(JJ resides 

or has 1ts principal place of business or in the district 

court of the first judicial district. 

t4till No par~y ~rsg_!!_ is liable under ~ttb~eet-i:ot'l 

subsections (1) 6r-t2t ~hro~q~-L~)_ if that par~y perso_!!_ can 

establish by a prepond~rance of the evidence that: 

(a) the departmP11t failed to follow the notice 

provisions of 75-10-711 when required; or 

(b) the releasP did not emanate from any vessel, 

vehicle, or facility ~,,which the person contributed any 

hazardous or deletPrious substance or over which the pa~ty 

person had any ~ship_L aulhorityL or control and was not 

caused by any action •'r omission of the ('arty person; or 

i~) __ the -~-~lea·>t' or _!!lreaten~~~)eost:: occurred solely 
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as a result of: 

(i) an act or omission of a third party other than 

either an employe~_Qr agent of the person; or 

(ii} an act or omission of a third party other than one 

whose act or omission occurs in connection with a 

contractual relationship, existing directly or indirectl·t, 

with the ~rson, if the person establishes by a 

preponderance of the evidence that he: 

(A) exercised due care with respect to the hazardous 

or deleterious substance concerned, taking into 

consideration the characteristics of the hazardous or 

deleterious substance in light of all relevant facts and 

circumstances; and 

(B) took precautions against foreseeable acts or 

omissions of a thi~~ party and ~~~-~onsequences that could 

foreseeably result from those acts or omissions; 

l!!L.___! __ he release or threat of release occurred solely 

as the res~!t of an act of God or an act of ~ar; 

~~~ release or from a threatened release ~as 
-~~~--·--

facility fo~ which a permit had been issued or--a~--approval 

grafteed ~y the department, the hazardous or deleterious 

substance wa~ specifically identified in the permit or 

a-pp-r-o'ti'B.l-, ,lfld the release was within the limits allowed in 

the perm~_t ~r_-_!Eero'tl'al-; 

tet l_f) in the case of assessment of pu"iti'tl'e--d8mege~ 
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p~nalties under subsec.~ion ( 3), that factors beyond the 

control of the re~po"~ible-p8rty person prevented the p8rty 

E~£SOn from taking timely remedial action~; or 

(g) the person a~cepted only household refuse 

(garbage, trash, or s~ptic tank sanitary wastes generated by 

single or multiple residences, hotels, motels, restaurants, 

or similar facilitie~-~--!:E·:~:nsport to a solid waste 

disp0sal facilit~ unless_~~~son knew or reasonably 

should have known that the hazardous or deleterious 
~-~--~----~~-~~~-

subs~~~-~-~_resei~i!--~~~Jus~ 

(6) (a) For the purpose of subsection (S)(c)(ii), the 

~~·contractual re_!at ionship·· i_nc~ ndes but is not limited 

to l(..{nd contracts, deeds, o -.:;t..her instruments transferring 

title o~ possession, u.r;~~.:;:s the real property on __ which th~ 

facility is located was acquired by the per~on after the 

disposal or placemcnt~~e hazardous or deleterious 

substance on, in, or at the --~acility and one or more of the 

following ciccumst~Q-'=~-~- ~~ also established by the person ~ 

a prepondera~ce of the evidence: 

~t __ the time the person acquired the facility, the 

person did not know and had no reason to know that a 

hazardous or deleterious substance that is the subject of 

the release or threatened release was disposed of on, in, or 

at the facility, 

(ii) The person ~-~9..S?_vernmental entity that acgui~ed 
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the facility by escheat, lien foreclosure, or through any 

other involuntary transfer or acquisition or through the 

exercise of eminent domain authority by ~urchase or 

.s..~ndemna_t: ion. 

j}.ii) The person acguir~-~ the facility by i~b_~_r)_tance 

or bequest._ 

~In addition to _establishing one or _more of the 

circumstances in subsection (6l_(a)( i) through (6)(a)(iii), 

the person_ shall establish that he has satisfied the 

requirement:_~~bsecSJ_Q___r'!_~_ (5){c)(i) or {S){c)(ii~ 

J ... £1._1'~ __ establish that the person had no reason to 

know, as _provided in subsec_!;-ion t?_li~l...L!.J.!_~~-person must 

have undertaken, at the time____2_f_acquis..~.·i:ion, all '71ppropriate 

inquiry in_to the previous own~~§:_b_l..e_~~-- uses of th~ erope~!_y 

consist!='!!_!: with good commerc~~~custo~_!_Y_..E.£.9~-tice in--~"'!. 

~ffort to minimize J iabi l_~_ty~_f5:?.~2_l:l_~E__~~~-~-~ss__§'_2~Lf!9. this 

!~:ry_, the following must b~ taken in!~ccvun~~ 

l~ L _J!.0.Y__ ~P~£L~ ~d _ --~Q_w_~~2_g:~_9~~£.i:=I1..£e_~,_, the 

part of the personi 

( ii) the relations!!l:£ __ of the purchase price to the 

value of the property if _uncontaminated; 

(iii) commonly known or reasonably ascertaino~ble 

!~~~rmation about the prop~L 

(iv) the obviousness of the pr_esence or the 1 lkl'ly 

p_~·_e_~~~~ _of contamipat ion on th~r~~!:.~Yi__ and 
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(v} the ability to detect the contamination by 

appropriate inspection. 

(d} (i} Nothing in subsections (5)(b} and (5)(c) or in 

this subsection (6) may diminish the liability of a previous 

ow~~~ ___ or operator of the facility who would otherwise be 

liable under this part. 

ilJ) ~otwithstanding this subsection (6), if the 

_E!_e_v_ious owner or operator obtained actual knowledge o~ the 

!~!ease or threatened release of a hazardous or delet~rious 

substa0_~_ at the facility when the ~son owned the r~al 

P!__2fH'~r~y_ and then subsequently transferred ownership __ QL the 

p_~_op~_~ty to another person without disclosing the knC?w~~?-~ 

~~-~--"'-~-?_~s owner is liable under subsections (l~ougl'].. 

ill and no defense under subsection (S)(b) or {S)(c} is 

available to that~~rson. 

~L~othil_!_g_ i~ IN this subsPction ----- ( 6} affects the 

!i.?_~ __ ~!_!:_!y_ under this part '?1._ a person who, by any ac!_ ~E.­

ami ssion, causec! __ o !. __ <;?~ t r_iE~.~-q. _t_~~ !_1~-~__l e_a_~~~!-.-.!._b_~~-~~ened 

release of a haz?rdous or dele~~ious s~bstance that is the 

§:_~.l~ject of the action relating to the faci_!!_!_~ 11 

NEW SECTION. Section 11. Settlement bar to 
~-------

contribution liability. (1) A person who has resolved his 

liability to the state arising under 7~-10-715 or section 

107(a)(l} through (a}(4} of CERCLA 42 IJ.S.C. 9607(a)(l} 

through (a)(4), in an administrative or jiHiicially approved 
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settlement is not liable for claims for contr ibut .Lon 

regarding matters addressed in the settlement. The 

settlement does not discharge any of the othet potentially 

liable persons unless its terms provide a discharge. The 

terms of the settlement may reduce the potential liability 

of the other potentially liable persons by the amount of the 

settlement. 

(2) If the state has obtained less than complete 

relief from a person who has resolved his liability to the 

state in an administrative or judicially approved 

settlement, the state may bring an action against any other 

person who has not resolved his liability. 

(3) A person who has resolved, in whole or in part, 

his liability to the state for the release or for remedial 

action costs in an administrative or judicially approved 

settlement may seek contribution from a person who is not 

party to a settlement referred tu in subsection {1}. 

(4) WHENEVE!<_ -~RACT!CAB!cE AND IN THE PUBLIC I~TEREs:r:L 

AS DETERMINED BY THE DIRECTOR OF THE DEPAR'rMENT, THE 

DEPARTMENT MAY, AS PROMPTLY AS POSSIBLE, REACH A FINAL 

SETTLEMENT WITH A PERSON LIABLE UNDER 75-10-715 IN AN 

ADMINISTRI\1'1VE OR CIVIL ACTION UNDER 25-10-711 IF SUCH 

SETTLEMENT INVOLVES ONLY~ MINOR PORTION OF THE RESPONSE 

COSTS AT THE FACILITY CONCERNED AND, IN THE JUDGMENT OF THE 

DEPARTMENT, THE CONDITIQNS IN EITHER OF THE FOLLOWING 

-29- SB 3B5 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

SB 0385/05 

SUBSECTION (4)(AJ OR (4)(8) AR~ MET: 

(A) BOTH OF THE FOLLOWING ARE MINIMAL IN COMPARISON ~0 

OTHER HAZARDOUS OR DELETERIOUS SUBSTANCES AT THE FACILITY: 

(I) 1'HE AMOUNT OF THE HAZARDOUS OR DELETERIOUS 

SUBSTANCES CONTRIBUTED BY THAT PERSON TO THE FACILITY; 

(II) THE TOXIC OR OTHER HAZARDO(J~-- EFFECT_§_ _ _QK._ THE 

SUBSTANCES CONTRIBUTED BY THAT PERSON TO THE FACILITY. - -

(B) THE PERSON: 

(I) IS THE OWNER OF THE REAL PROPERTY ON OR IN WHICH 

:r:H_E_ FACILITY IS LOCATED; 

(II) DID NOT CONDUCT OR PERMIT THE GENERATI~~ 

TRANSPORTATION, STORAGE, TREATMENT, OR DISPOSAL OF ANY 

HAZARDOUS OR DELETERIOUS SUBSTANCE AT Tl!_l-eJACILITY: AND 

(III) DID NOT CONTRIBUTE TO THE RELLASE OR THREAT OF 

RELEASE OF A HAZARDOUS OR DELE'rERIOUS SUBSTANCE AT THE 

FACILITY THROUGH ANY ACTION OR OMISSION. THIS SUBSECTION -------------·- ~- ----- ·-

(4) (B) DOES NOT APPLY ~ THE_ PERSON PURCHASED THE REAL 

PROPERTY WITH ACTUAL OR CONSTRUCTIVE KNOWLEDGE THAT THE 

PROPERTY WAS USED f~R THE GENERATION, TRANSPORTATION, 

STORAGE, TREATMENT, OR DISPG3AL OF ANY HAZARDOUS OR 

DELETERIOUS SUBSTANCE. 

NEW SECTION. Section 12. Condemnation -- creation of 

state lien. {1) Whenever the depdrtment determines that 

property upon which a release or threatened release of a 

hazardous or deleterious substance has occurred may present 
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to the public 

environment, the 

department may condemn the property for public use to 

mitigate the threat. The taking of the property must be 

conducted in accordance with the procedure set forth in 

Title 70, ~hapter 30, parts 1 through 3. 

(2) All costs, penalties, and n_3,tural resource damages 

tor which a person has bee~ judicially determined to be 

liable to the state pursuant to 75-10-715 constitute a lien 

in favor of the state upon all property and rights to the 

property that belong to the person. 

(3) The lien imposed by this section arises at the 

time notice incorporating ~ description of the property 

subject to the remedial action and an identification of the 

amount of costs, penalties, and natural resourr:e damages is 

duly filed with the clerk and recorder of the county in 

which the real property is located. A copy of the notic~ 

must be served by certified mail upon the lidble person. 

(4) The costs, penalties, and natural resource damages 

constituting the lien may be recovered in an action in the 

district court for the district in which the property is 

located or in which the remedial action is occurring or has 

occurred. This section does not affect the right of the 

state to bring an action against a person to recover all 

costs, penalties, and natural resource damages for which 
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that person is liable under this part or any other provision 

of state or federal law. 

(5) The lien must continue until the liability for the 

costs and damages incurred as a result of the release of a 

hazardous or deleterious substance is satisfied. 

NEW SECTION. Section 13. Degree of cleanup required 

permit exemption. (1) A remedial action performed under 

this part must attain a degree of cleanup of the hazardous 

or deleterious substance and control of a threatened release 

or further release of that substance that assures present 

and future protection of public health, safety, and welfare 

and of the environment. 

{2) In approving or carrying out remedial actions 

performed under this part, the department: 

(a) shall require cleanup consistent with applicable 

state or federdl environmentdl requiremments, criteria, or 

limitations; 

(b) shall consider and may require cleanup consistent 

with substantive state or federal environmental 

requirements, criteria, or limitations that are well-suited 

to the site condi.tions; and 

lc} shall select remedial actions that, at a minimum, 

protect publ il· health, safety, and welfare and the 

environment anLt that: 

(i) use pt•rmanent solutions; 
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(ii) use alternative treatment technologies or resource 

recovery technoLogies to the maximum extent practicable; and 

{iii) are cost-effective, taking into account the total 

short- and long-term costs of the actions, including the 

cost of operation and maintenance activities for the entire 

period during which the activities will be required. 

(3) The department may exempt any portion of a 

remedial action that is conducted entirely on site from a 

state or local permit that would, in the absence of the 

remedial action, be required if the remedial action is 

carried out in accordance with the standards established 

under subsection (1) and this part. 

NEW_ SECT I~ Section 14. Payment of state costs and 

penalties. (1) The department shall keep a record of the 

state's remedial action costs. 

{2) Based on this record, the der·irtment shall require 

a person liable under 75-10-715 to pay the amount of the 

state's remedial action costs and, if applicable, penalties 

under 75-l0-715(3). 

( 3) If the state's remedial action costs and penalties 

are not prlid by the liable person to the department within 

60 days aft~r receipt of notice that the costs and penalties 

are due, the department shall bring an action in the name of 

the state to recover the amount owed plus reasonable legal 

expenses. The--departme~t~~--ee~tt~ieatton--oE--~he-~tatei~ 
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remed±ai-8etion-eost~-±~-p~ime-£aeie-e¥±deftee-that-the-ee~~~ 

~re-rea~onub±e-ano-a~e-eo~~t~teftt-w±th-th~~-p8~t. 

(4) An action to recover remedial action costs may be 

brought under this section at any time after any remedial 

action costs have been incurred, and the court may enter a 

declaratory judgment on liability for cemedia~ 2•:tion costs 

that is binding on any subsequenl action or actions to 

recover further remedial action cosLs. THE COURT MAY 

DISALLOW COSTS OR DAMAGES ONLY IF THE PERSON LIABLE UNDER 
~--- ---

75-10-715 CAN SHOW ON THE RECORD THAT THE COSTS ARE NOT 

REASONABLI':__AND ARE NOT CONSISTENT WITH THIS PART. 

{5) An initial action for recovery of remedial action 

costs must be con~enced within 6 years after initiation of 

physical on-sitP construction of the remedial action. 

(6) Remedial action costs and any penalties recovered 

by the state under 75-10-715 must be deposl..ted into the 

environmental quality protection 

75-10-704. 

fund 

NEW SECTION. Section 15. Public 

administrative order or consent decree. 

established in 

notice of 

( 1) Except as 

provided in 75-10-712, before ~ approval BY THE DIRECTOR 

OF THE DEPARTMENT of any administrative order ON CONSENT 

ISSUED PURSUANT TO 75-10-711 oc BEr'ORE JUDICIAL APPROVAL OF 

~ consent decree issued pursuant to this part, the 

department shall: 
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(a) publish a notice and brief description of the 

proposed order or decree in a daily newspaper of general 

circulation in the area affected and make copies of the 

proposal available to the public; 

(b) provide at least 30 days (or whatever additional 

time the department may in its discretion grant upon written 

request) for submission of written corrut.ents regarding the 

proposed order or decree and, upon written request by 10 or 

more persons or by a group having 10 or more members (but 

not including a liable person), conduct a public meeting at 

or near the facility for the purpose of receiving verbal 

comment regarding the proposed order or decree; and 

(c) consider written or verbal comments properly 

submitted during the comment period or at the public 

meeting. 

i 2) Upon making a final dt:l.:ision regarding the 

proposed order or decree, the department shall publish 

notice, as provided under subseclion {1), and make copies of 

the apploved order or decree available to the public. 

NEW SE:CTION. Section 16. Agreements to perform 

remedial action. (1} To expedite effective remedial actions 

and minimize litigation, the department, in its discretion 

and whenever practicable and in the public interest, may 

NEGOTIATE AND enter into an agreement with any person, 

including the owner or operator of the facility from which a 
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release emanates, to perform a remedial action if the 

department determines that the action will be properly done 

by the person. The agreement must contain terms and 

conditions that the department in its discretion determines 

to be appropriate. 

(2) Whenever the department enters into an agreement 

under this section for remedial action or for assessment or 

payment of natural resource damages, the agreement must be 

filed in an appropriate district court as a consent decree 

and :nust be available for public comment for at least 30 

days. 

(3) A decision of the department to enter into or not 

enter into agreements under this section is not subject to 

judicial review. 

NEW SECTION. Section 17. ----------

contribution. (l) Any person 

Liability apportionment and 

held jointly and severally 

liable under 75-10-715 has the right at trial to have the 

tr~er oE fact apportion liability among the parties as 

provided 1n this section. The burden is on each liable 

person to show how his liability sh0uld be apportioned. In 

apportioning the liability of any person under this section, 

the trier of fact shall consider the following: 

(a) the extent to which tt1~ person•s contribution to 

the release of a hazardous or delt>terious substance can be 

d stinguished; 
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(b) the amount of hazardous or deleterious substance 

involved; 

(C) the degree of toxicity of the hazardous or 

deleterious substance involved; 

(d) the degree of involvement of and care exercised by 

the person in manufacturing, treating, transporting, and OR 

disposing of the hazardous or deleterious substance; 

(e) the degree of cooperation by the person with 

federal, state, or local officials to p~event any harm to 

the public health, safety, or welfare or the env1ronment; 

and 

(f) knowledge by the person of the hazardous nature of 

the substance4 

(2) If a person is held jointly and severally liable 

under 75-10-715 and establishes a pro~ortion3te share of the 

aggregate liability, the person has the r igh'.: of 

contribution from any other liable person. If for any reason 

all or part of the contribution from a person liable for 

contribution cannot be obtained, each of the other persons 

against whum recovery is allowed is liable to contribute a 

proportional part of the unpaid portion of the 

noncontributing person's share and may obtain judgment in a 

pending or ~.ubsequent action for contribution from the 

noncontributing person. 

NEW SEC'I'_I()I'J·_ Section 18. Extension of authority. Any 
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Pxisting authority to make rules on the subject of the 

provisions of (this act) is extended to the provisions of 

(this act]. 

NEW SECTION. Section 19. Codification instruct ior~. ---·---

(Sections 1, 4 7 -1,--8,--euoHi-HJ-t:h.r-ot!gh-:1:6 2, 5, 8, 9, A_ND 11 

THROUGH 171 are intended to be codified as an integral part 

of Title 75, chapter 10, part 7. and the provisions of Title 

75, chapter 10, part 7, apply to [sections l, 4T~~,-8,-e~d 

T9-th•otlqh-l6 ~, lj_.___9, _ _!,ND_ l_l THROU(;H __ _l]_J. 

NEW SECTION. Section 20. Saving clause. [This act] 

does not affect rights and duties that matured, penalties 

that were incurred, or proceedings that were begun before 

[the effecti~e date of this actl. 

NEW SECTIQ_'J._ Section 21. Severability. If a part of 

(this act) is invalid, all valid parts that are severable 

from the invalid part remain in effect If a part of [this 

act I is invalid in one or more of its apt:·licalions, the part 

remains in effect 1n all valid applications that are 

severable from the invalid applications. 

NEW-SE€~IeN.--Sec~ieR-2~.--R~t~oaeti~e---appr~eabirity• 

tS~e~i~n~9t-a~p~i~~-re~roae~iv~ly,--w±t:h±n--the--m~anift9--o£ 

i-~-l99r~-to--aii-remediai-aetion-eo~t~-ineH~~~d-b~fore-tthe 

~ffect±ve-date-or-tht~-aett~ 

NEW SECTION. Section 22. Effective date. [This act] 

is effective on pdssage and approval. 
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