SENATE BILL 376

Introduced by Bishop, et al.

2/08
2/08
2/09
2/15
2/16

Introduced

Referred to State Administration
Fiscal Note Requested

Fiscal Note Received

Fiscal Note Printed

Died in Committee



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

¢ Legislature LC 0512/01.

INTRODUCED BY

BY REQUEST OF THE DEPARTMENT OF COMMERCE
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yd r e
A BILL FOR AN T ENTITLED: “AN ACT PROVIDING FOR LICENSURE
AND REGULATION OF PROPERTY MANAGERS AND LEASING AGENTS:
ALLOWING PERSONS TO BECOME LICENSED AS PROPERTY MANAGERS OR
LEASING AGENTS UNDER QUALIFiCATIONS OTHER THAN THOSE
REQUIRED OF A REAL ESTATE BROKER; ALLOWING LICENSED REARL
ESTATE BROKERS TO ACT AS PROPERTY MANAGERS WITHOUT SECURING
AN ADDITIONAL LICENSE:; AND AMENDING SECTIONS 37-51-102,
317-51-103, 37-51-301 THROUGH

37-51-303, 37-51-305,

37-51-306, 37-51-308, 37-51-309, 37-53-312, 137-51-321

THRCUGH 37-51-323, AND 37-51-401, MCA."

STATEMENT OF INTENT

B statement of intent is required for this bill because
it delegates rulemaking authority of the board of realty
regulation to provide for the licensure and regulation of
real estate property managers and leasing agents.

1t is the intent of the legislature that the board have
general authority to adopt rules to implement and enforce
the licensing procedure, including specific authority to
adopt rules regarding the procedure for processing license
applications and issuing

licenses, administering
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examinations, setting criteria for grading examinations,
establishing disciplinary standards for licensees, and
establishing procedures for inveatigating complaints against
licensees.

It is the intent of the legislature that the board have
authority to set and modify fees commensurate with the costs
of licensing and regulating the occupations of property

manager and leasing agent.

WHEREAS, the Legislature of the State of Montana finds
that a person who manages real estate for rent or lease for

others is presently required to be licensed as and meet the

‘qualifications of a real estate broker; and

WHEREAS, the Legislature finds that the qualifications
for licensure as a real estate broker include and
concentrate on experience and knowledge in sales of real
estate for others; and

WHEREAS, the Legislature finds that persons who manage
real estate for rent or lease for others are not involved in

the sales of real estate for others.

THEREFORE, the Legislature finds it appropriate ta

allow persons who manage real estate for rent or lease for

others to become licensed under gqualifications other than

those presently required cof a real estate broker or salesman

and to continue to allow real estate brokers to manage real

“2- INTRODUCED BILL
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estate for rent or lease for others without an additional

license.

BE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTANA:
Section 1. section 37-51-102, MCA, is amended to read:
*37-51-102. Definitions. Unless the context requires

otherwise, in this chapter the.followinq definitions apply:

(1) “Account" means the real estate recovery account
established in 37-51-501.

{2} "Board" means the bocard of realty regulation
provided for in 2-15-1867.

{3) "Brocker" includes an individual who for another or
for a fee, commission, or other valuable consideration or
who with the intent or expectaticn of receiving the same
negotiates or attempts to negotiate the listing, sale,
purchase, rental, exchange, cor lease cof real estate or of
the Iimprovements therecn or collects rents or attempts to
collect rents or advertises or holds himself out as engaged
in any of the foregoing activities. The term "broker” also
includes an individual employed by or on behalf of the owner
or lessor of real estate to conduct the sale, leasing,
subleasing, or other disposition therecof at a salary or for
a fee, commission, or any other consideration. The term
"broker" also includes an individual who engages in the

business of charging an adwvance fee or contracting for
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collection of a fee in connection with a contract by which
he undertakes primarily to promote the sale, lease, or other
disposition of real estate in this state through its listing
in a publication issued primarily for this purpose or for
referral of information concerning real estate to brokers,
or both, and any person who aids, attempts, or offers to
aid, for a fee, any person in locating or obtaining any real
estate for purchase ar lease.

(4) "Broker associate"™ means a broker who associates
with a broker aowner and does not own an interest in a real
estate firm.

{5) "Broker owner" means a broker who cwns or has a
financial interest in a real estate firm.

(6} "Department" means the department o¢f commerce
provided for in Title 2, chapter 15, part 18.

(7) T“Franchise agreement” means a contract or
agreement by which:

{a) a franchisee is granted the right to engage in
business under a marketing plan prescribed in substantial
part by the franchisor;

{b) the operation of the Eranchisee's business is
substantially associated with the franchisor's trademark,
trade name, logotype, or other commercial symbol or
advertising designating the franchisor; and

(c¢) the franchisee is required to pay, directly or

B
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indirectly, a fee for the right tc operate under the

agreement.

{8} "Lease" includes sublease, rent, hiring, and any

like rterm used to describe a transfer of possession of real

estate without the transfer of title to the real estate.

{9) "Leasing agent" means an individual who, for a

salary, commission, or compensation of any kind, is

associated, either directly or indirectly, regularly or

occasionally, with a property manager to lease real estate.

¢83{(10) "Person" includes individuals, partnerships,
associations, and corporations, foreign and domestic, except
that when referring to a person licensed under this chapter,

it means an individual.

(11} "Property management Eirm" means a property

management business operated by a property manager.

{12) "Property manager” includes an individual who:

fa) for a fee, commission, or other valuable

congideration or with the intent or expectation of receiving

the same negotiates or attempts to negotiate for another

person the lease of real estate or the improvements on real

estate, collects rents or attempts to collect rents, or

advertises or holds himself out as engaged in any of the

foregoing activities;

(b} is employed by or on behalf of the owner or lessor

of real estate to conduct the leasing of real estate for a
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salary;

{c) engages in the business of charging an advance fee

or contracting for collection of a fee in connecticn with a

contract by which he undertakes to promote leasing in this

state through listing in a publication issued:

(i) primarily for this purpose;

{ii) for the referral of information concerning real

estate to property managers: or

{iii) for both of the purposes referred to in

subsections (12){(c)(i) and (12){c)iii}).

{13) "Property manager associate" means a property

manager who associates with a property manager owner and

does not own an interest in a property management firm.

{14) “"Property manager owner" means a property manager

who owns or has a financial interest in a property

management firm,

t94(15) "Real estate® includes leaseholds as well as
any other interest or estate in land, whether corporeal,
incorporeal, freehold, or nenfreehold and whether the real
estate is situated in this state or elsewhere.

+183(16) "Salesman" includes an individual who for a
salary. commission, or compensation of any kind is
associated, either directly, indirectly, reqularly, or
occasionally, with a real estate broker to sell, purchase,

or negotiate for the sale, purchase, exchange, or renting of

-6-
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real estate.”

Section 2. Section 37-51-103, MCA, is amended to read:

*37-51-103. Exemptiona. {1) A Except as provided in

this section, a person who performs a single act perfeormed

for a commission or compensaticn of any kind in the buying,
selling, exchanging, leasing, cor renting of real estate or
in negotiating therefor for othersy--execept--as--hereinafter
speeitfiedr-—shati--conatritute-——tha——parson-performing-any-of
sueh-aee= is acting as a real estate broker or real estate

salesman.

(2) Except as provided in this section, a person who

performs a single act for a commission or for compensation

of any kind in the leasing of real estate or in negotiating

a lease for others is acting as a real estate property

manager or leasing agent.

{3) However, ®he the provisions of this chapters
howevery-shati-net:

t¥¥{a} do not apply to any person who, as owner ofr
lessor, shaii--perferm performs any of the aforesaid acts
with reference to property owned or leased by himself or to
an auctioneer employed by the owner or lessor to aid and
assist in conducting a public sale held by such owner or
lessor;

t2%¢{b} do not apply to any person acting as

attorney-in-fact under the duly executed power of attorney
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from the owner of any real estate authorizing the final
consummation of any contract Ffor the purchase, sale,
exchange, renting, or leasing of any real estate;

t3¥(c) may not be construed to include in any way the
services rendered by any attorney at law in the performance
of his duty as such attorney at law;

t4){d) do not apply to any person duly appocinted by a
court Eor purpose of evaluation or appraising an estate in a
probate matter;

t5¥(e} may not be held to include, while acting as
such, a receiver, a trustee in bankruptcy, an administrator
or executor, any person selling real estate under order of
any court, a trustee under a trust agreement, deed of trust,
or will, or an auctioneer employed by a receiver, trustee in
bankruptcy, administrator, executor, or trustee to aid and
assist in conducting a public sale held by any such officer;

+63{f) do not apply to public officials in the conduct
of their official duties;

t?3(9) de not apply to any person, partnership.,
association, or corporation, foreign or domestic, performing
any act with respect to prospecting, leasing, drilling, or
coperating land Ffor hydrocarbons and hard minerals or
disposing of any hydrocarbons, hard minerals, or mining
rights therein, whether upon a royalty basis or otherwise;

or and
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t8¥(h) do not apply to persons acting as managers of
housing complexes for low-income persocns, which are
subsidized, directly or indirectly, by this state or an
agency or subdivision therecf or by the government of the
United States or an agency thereof."

Section 3. section 37-51-301, MCA, is amended to read:

“37-51-301. License required -~ limited to persons.
(1) {a) It is unlawful for a person to engage in or conduct,
directly or indirectly, or to advertise or hold himself out
as engaging in or conducting the business or acting in the
capacity of a real estate broker, or-a real estate salesman,

property manager, or leasing agent within this state without

a license as-a-broker-or--satesman or otherwise complying

with this chapter.

{b) A real estate broker may act as a property manager

for ail purposes of this chapter without being licensed as a

property manager and without meeting any qualifications in

addition to those required for licensure as a real estate

broker.

(2) (a) Corporations, partnerships, and associations
may not be licensed under this chapter.

{b) A corporation or a partnership may act as a real
estate broker if every corporate officer and every partner
performing the functions of a “broker®, as defined in

37-51-102, is licensed as a broker.
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{c) A corporation or a partnership may act as a

property manager if every corporate officer and every

partner performing the functions of a property manager is

licensed as a property manager.

(d) All officers of a corporation or all members of a

partnership acting as a broker or property manager are in

violation of this chapter unless there 1is full compliance
with this subsesetion section."”
Section 4. section 37-51-302, MCA, is amended to read:
"37-51-302. Broker——or—-saiesman--iicense License ——
qualifications of applicant. (1) (a) Licenses may be granted
only to individuals considered by the board to be of good
repute and competent to transact the business of a broker,

e¢* salesman, property manager, or leasing agent in a manner

as to safequard the interests of the public.

(b} The board shall require information from an

applicant that it considers necessary to determine his

honesty, trustworthiness, and competency.

(2) An applicant for a broker's license sheati:

(a) must be at least 18 years of age;

(b) must have graduated from an accredited high schecol
or completed an equivalent education as determined by the
board;

{c) must have been actively engaged as a licensed real

estate salesman for a period of 2 years or have had

_10_



W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0512/01

experience or special education equivalent to that which a
licensed real estate salesman ordinarily would receive
during this 2-year pericd as determined by the board, except
that if the board finds that an applicant cculd not obtain
employment as a licensed real estate salesman because of
conditions existing in the area where he resides, the board
may waive this experience requirement;

{d) shall file an applicétion for license with the
department; and

(e} shall furnish written evidence that he has
completed 60 classroom or equivalent hours (in addition to
those required to secure a salesman's license) in a course
of study approved by the board and taught by instructors
approved by the board and has satisfactorily passed an
examination dealing with the material taught in each coulse.
The course of study must include the subjects of real estate
principles, real estate law, real estate finance, and
related topics.

faj~—?he—wboafd--3haii—require-inéormuticn—it—considera
necessary—-frem--an--appiiceant--to--determine--his—-henestys
trustworthinessr-and-competeneys

€43¥(3) (a) An applicant for a salesman's 1license
shaii:

23
e
]
[ad

(i) be at least 1B years of age;

{(ii) must have received credit for completion of 2
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years of full curriculum study at an accredited high school
or completed an equivalent education as determined by the
board;

{iii) shail file an application for license with the
department; and

(iv) shall furnish written evidence that he  has
completed 60 classroom or eguivalent hours in a course of
study approved by the board and taught by instructors
approved by the board and has satisfactorily passed an
examination dealing with the material taught in each course.
The course of study must include the subjects of real estate
principles, real estate law and ethics, real estate finance,
and related topics.

(b) His application shait} must be accompanied by the
recommendation of the licensed broker by whom the applicant
will be employed or placed under contract, certifying that
the applicant 1is of good repute and that the broker will
actively supervise and train the appliicant during the period
the requested license remains in effect.

{4} &an applicant for a property manager's license;:

{a) must be at least 18 vears of age;

(b} must have graduated from an accredited high school

or completed an equivalent education as determined by the

beard;

(c) must have been actively engaged as a leasing agent

-12-
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for a period of 2 years or have had experience or continuing

education equivalent to that which a leasing agent

ordinarily would receive during a 2-year period as

determined by the board. If the board finds that an

applicant could not obtain employment as a leasing agent

because of conditions existing in the area where he resides,

the board may waive this experience requirement.

{(d) shall file an_ application for license with the

department; and

(e) shall furnish written evidence that he has

completed 20 classroom or equivalent hours (in addition to

those reguired to secure a leasing agent's license) in a

course of study approved by the board and taught by

instructors approved by the board and has satisfactorily

passed an examination dealing with the material taught in

each course. The course of study myst include the subjects

of real estate leasing principles, real estate leasing law,

and related topics.

(5} ta) An applicant for a leasing agent's license:

{i) must be at least 18 years of age;

{(ii) must have received credit for completion of 2

years of full curriculum study at an accredited high school

or_completed an equivalent education as determined by the

board;

(iii) shall file an application for license with the
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department: and

{iv) shall furnish written evidence that he has

completed 20 classroom or eguivalent hours in a course of

study approved by the board and taught by instructors

approved by the board and has satisfactorily passed an

examination dealing with the material taught in each course.

The course of study must include the subjects of real estate

leasing principles, real estate leasing law, and related

topics.

{(b) The application must be accompanied by the

recommendation of the property manager who will be employing

or contracting with the applicant, certifying that the

applicant is of good repute and that the property manager

will actively supervise and train the applicant _during the

period the license remains in effect.

€¢5+(6) The department shall 1issue to each ticensed
breaker-and-te-each-treensed-satesman licensee a license and
a pocket card in a form and size as the board prescribes.

t6%{7) A broker's license must indicate whether the
broker is a broker owner or a broker associate. A _property

manager's license must indicate whether the licensee is a

PLOperty manager owner or property manager associate."

Section 5. Ssection 37-51-303, MCA, is amended to read:
*®37-51-303. - Brokep----gg—-—w—— satesman-—---- examinatians

Examinations. (1) In &ddition to procf of honesty,

-14-
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trustworthiness, and good reputation, an applicant whose
application 1is then pending shall satisfactorily pass a
written examination prepared by or under the supervision of
the board. The examination shall be given at least once each
6 months and at places within the state the board

prescribes.

(2) {a) The examination for a salesman's license shati
must include: '

(1) business ethics, writing, composition, arithmetic,
elementary principles of land economics and appraisal;

{ii} a general knowledge of the statutes of this state
relating to deeds, mortgages, contracts of sale, agency,
brokerage, and of this chapter.

{b) If the applicant passas one subject portion of the
examination, (2)(a})(i} or {2){a)(ii}, he shatt may not be
required to repeat that portion of the examination if he
passes the remaining portion within 12 months.

{3} The examination for a broker's license shati may
be of a more exacting nature and scope and more stringent
than the examination for a salesman's license.

{4} (a) The examinaticn for a leasing agent's license

must include:

(i) business ethics, writing, composition, and

arithmetic;

(ii) 2 general knowledge of the statutes of this state
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relating to leases, contracts for lease, agency, and this

chapter; and

(iii) the provisions of the Montana Residential

Landlord and Tenant Act of 1977, Title 70, chapter 24,

(b} If the applicant passes one portion of the

examination, {(4)(a)(i), (4)(ay(ii), or (4)(a){iii), he may

not be required to repeat that portion of the examination if

he passes the remaining portion or portions within 12

monkhs.

{5) The examination for a property manager's 1license

must be of a more exacting nature and scope and more

stringent than the examination for a leasing agent's

license."

Section 6. section 37-51-305, MCA, is amended to read:

"37-51-305. License -- [orm —- delivery ——‘display -
pocket card. (1) The board shall prescribe the form of
license. A license shall bear the seal of the board.

(2) (a) The license of a real estate salesman shaii
must be delivered or mailed to the real estate broker with
whom the real estate salesman 1s assoclated and shatt must
be kept in the custody and control of the broker.

(b) The license of a leasing agent must be delivered

or mailed to the real estate broker or property manager with

whom the leasing agent is associated and must be kept in the

custody and control of the broker or property manager.
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(3) A broker or property managet shall display his own

license conspicuously in his place of business.

(4) The department shall annually prepare and deliver
a pocket card:

{a) certifying that the person whose name appears is a
registered real estate broker, sr-a-regrstered real estate

salesman, property manager, oc leasing agent;

{b) stating the pefiod éor which fees have been paid;
andy

tc) stating:

{i) on a real estate salesman's cards-eanty card, the

name and address of the broker with whom he is associatedj

or

{ii}) on a leasing agent's card, the name and address

of the broker or property manager with whom he is

associated."

Section 7. section 37-51-306, MCA, is amended to read:
"37-51-306. Transactions with nonresidents and with
nonlicensed brekers——-or--salesmen persons —- reciprocity --

consent to legal process. (1) (a) Except as provided in

subsection (1)(b), ¥t it is unlawful;

{i) for a licensed broker to employ or compensate,
directly or indirectly, a person for performing the acts
regulated by this chapter who is not a licensed broker or

licensed salesman; or
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(ii) For a licensed property manager to employ or

compensate, directly or indirectly, a person for performing

the acts requlated by this chapter who is not a licensed

property manager or leasing agent.

{b) However;-= A licensed broker or licensed property

manager may pay a commission to a licensed broker or

licensed property manager of another state if the

nonresident bBroker has not conducted and does not conduct
in this state a service for which a fee, compensation, or
commission 1s paid. This subsection does not limit the-next

the provisions of subsection (2).

(2) A nonresident of this state actively engaged in
the real estate business who maintalns a place of business
in another state and who has been licensed in the other

state to conduct this business in that state may cbtain a

license as a broker or property manager in this state by

complying with this chapter. However, this section applies

only to brokers and property managers of those other states

which offer the same privileges to the ttcensed-brokers
licensees ¢of this state. The nonresident licensee need not
maintain a place of business in this state. The board may
authorize the department to license a nonresident broker
without examination 1f he files with the department an

authorized or certified copy of the license issued to the

nonresident for conducting this business in another state

_]_B_
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and pays to the department the same license fee as is
required for obtaining a brokerts license in this state. The
board may in its discretion refuse to authorize the
department to issue a brererts license to an applicant who

is not a resident of this state.

(3) A nonresident broker or property manager shall

file an irrevocable written consent that legal actions
arising out of a commenced dt completed transaction may be
commenced against the nonresident breker in a county of this
state which may be apprcpriate and designated by Title 25,
chapter 2, part 1. The consent shall provide that service
of summons in this action may be served on the department
for and on behalf of the nonresident. brekery-amd-this This
service is sufficient to give the court Jjurisdiction over

the nonresident broker and his salesman or agent or over the

nonresident property manager and his leasing agent

conducting a transaction in a county. The consent shaiil must
be acknowledged and, if made by a corporation, shali must be
authenticated by its seal."
Section B. section 37-51-308, MCA, is amended to read:
"37-51-308. Broker's office —— notice to department of
change of address. {1) A resident ticensed—-broker licensee
shall wmaintain a fixed office in this state. The original

license of the broker or property manaqer and the original

license of each satesman licensee asscciated or under
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contract with the broker shaii or property manager must be

prominently displayed in the office. The address of the
office and any branch office shait must be designated on the

broker's cor property manager's license.
er_preop

(2) 1In case of removal from the designated address,
the licensee shall notify the department before removal or
within 10 days thereafter, designating the new location of
this the office and paying the required fee, whereupon a
license for the new location must he issued for the

unexpired period."

Section 9. sSection 37-51-309, MCA, is amended to read:

*37-51-309. Broker——owner Owner -- broker associate —-
salesman ~- leasing agent -- notice Lo department of change
of association. (1) {(a) A salesman may not be associated

with or under contract to more than one licensed broker
owner, nor may he perform services for a broker cother than
the one designated on the license issued to the salesman.

(b) A leasing agent may not be associated with or

under contract to more than one licensed broker owner or

pProperty manager owner, nor may he perform services for a

broker or property manager other than the one designated on

the license issued t0 the leasing agent.

(2} (a) HWhen If a licensed salesman desires to change
his association or contractual relationship from one

licensed broker to another, or iF a licensed leasing agent

_20_
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desires to change his asgociation or contractual

relationship from one licensed broker or property manager to

another, he shall:

{i) notify the department promptly in writing of these
factsy; and

{ii} pay the required fee;. and-return-his-i:icense-and
pocket-cardr-and-a-new-ticense——and--pocket——card--shait--be
&asuedr—No-saiesmnn-ahaii—direétiy—er—indirectiy-vork

{b) A salesman may not work directly or indirectly

for or with a broker owner and a leasing agent may not work

directly or indirectly For a broker owner or property

manager until he has been issued a license to work for or
with that breker owner or manager.

{c} ©On termination of a salesman's or leasing agent's

association or contractual relaticnship, he shall surrender
his 1license and pocket card to his-broker the owner, who
shall return them to the department for cancellation.

{d) 1f a licensee alters his contractual relationship,

the department shall issue a new license and a new packet

card.

{3) Only one license shait may be issued to a salesman

or leasing agent to be in effect at one time.

(4 A broker or property manager associate may not be

associated with more than one broksr owner."

Section 10. sSection 37-51-312, MCA, is amended to
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read:
“37-51-312. No taxation by municipality. No license
fee or tax may be imposed on a resl--estate--broker--er

sateaman licensee under this chapter by a municipality or

any other political subdivision of the state.”

Section 11. section 37-51-321, MCA, is amended

to
read:
“37-51-321. Reveocation or suspension of license —-—
initiation of proceedings -- grounds. The board may on its
awn

motion and shall on the sworn complaint in writing of a
person investigate the actions of a reait-estate-broker-or——a
reat-~-estate—-saiesman licensee, subject to 37-1-101 and

37-1-121, and may revoke or suspend a license issued under

this chapter when the breker-or-satesman licensee has been

found guilty by a majority of the board of any of the

following practices:

{1) intentiocnally misleading, untruthful, or

inaccurate advertising, whether printed or by radio,

display, or other nature, which advertising in any material

particular or in any material way misrepresents any

property, terms, values, policies, or services of the

business conducted. A broker or property manager who

operates under a franchise agreement engages in misleading,

untruthful, or inaccurate advertising if in using the

franchise name he does not incorporate his own name in the
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franchise name or logotype or does not conspicuocusly
display, on his letterhead and other printed materials
available to the public, a statement that his office is
independently owned and operated. The board may not adopt
advertising standards more stringent than theose set forth in
this subsection.

(2) making any false promises of a character likely to
influence, persuade, or induce}

{3) pursuing a continued and flagrant course of
misrepresentation or making false promises through agents,

or salesmen, or leasing agents, or any medium of advertising

or otherwise;

{4) wuse of the term “realtor" by a person not
authorized to do so or using use of another trade name or
insignia of membership in a real estate organization of
which the licensee is not a member;

{3) failing to account for or to remit money coming
into his possession belonging to others;

{6) accepting, giving, or charging an undisclosed
commission, rebate, or profit on expenditures made for a
principal;

{7) acting in a dual capacity of broker or property
manager and undisclosed principal in a transaction:

(B) guaranteeing, authorizing, or permitting a person

to guarantee £future profits which may result from the
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resalie, lease, sublease, or like disposition of real

property;

{9) offering real property for sale or lease without
the knowledge and consent of the owner or his authorized
agent or on terms other than those authorized by the owner
or his authorized agent;

(10} inducing a party to a contract of sale or lease to
break the contract for the purpose of substituting a new
contract with another principal;

{11} accepting employment or compensation for
appraising real property contingent on the reporting of a
predetermined value or issuing an appraisal report on real
property in which he has an undisclosed interest:

(12) negotiating a sale, exchange, or lease of real
property directly with an owner or lessee if he knows that
the owner has a written, outstanding contract in connection
with the property granting an exclusive agency to another
broker;

(13) soliciting, selling, or offering for sale or lease
real property by conducting lotteries for the purpose of
influencing a purchaser or prospective purchaser or lessee
of real property:

{14} representing or attempting to represent a real

estate broker or property manager other than the employer

without the express knowledge or consent of the employer;
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(15) failing voluntarily to furnish a copy of a written
instrument to a party executing it at the time of its
execution;

(16) paying a commission in connection with a real
estate sale, lease, or transaction to a person who is not
licensed as-a-real-estate-broker-—-or--real--estate-—-saireaman
under this chapter;

(17) intentionally violating a rule adopted by the
board in the interests of the public and in conformity with

this chapter;

(18) failing, if a salesman cor leasing agent, to place,

as soon after receipt as is practicably possible, in the

custody of his registered broker or property managersy

deposit money or cther money entrusted to him as-sateaman by
a person;

{19) demonstrating his unworthiness or incompetency to
act as a broker-sp-satesman licensee; or

{20) conviction being convicted of a fedony.”

Section 12. sSection 37-51-322, MCA, is amended to
read:

"37-51-322. Right to notice and hearing; When If the
board haﬁ investigated an application for a reat-—-estmte
brekerts--or--satesmants license or, subject to 37-1-101 and
37-1-121, investigated the actions of a-reat--eatate--broker

or--satesman an applicant or licensee on the sworn complaint
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in writing of a person or on its own motion and the
investigation has revealed reasonable grounds for denying
the application or reasonable indication of a vieclation of
this chapter as cause for revoking or suspending a license
issued to a real-estate-broker--or——-satesman licensee, the
board shall, before denying the application or revoking or
suspending the license, give notice and set the matter for
hearing." .

Section 13. Section 37-51-323, MCA, is amended to
read:

“37-51-323. Penalties -- criminal -- civil. (1) Any
tndévidoal person acting as-a-broker-or-satesmen without a
license or while his license is suspended or revoked or any
person who violates any provision of this chapter shali-be
is guilty of a misdemeancr. and-upon Upon conviction theresf

by a district court of this state, shat*-be the person is

punishable by a fine of not less than $100 or more than $500
or by imprisonment Efor a term not to exceed 90 days, or
both. Upon conviction of a second or subseguent violation,
the person shaii-be is punishable by a fine of not less than
$500 or more than $2,000 or by imprisonment for a term not
to exceed 6 months, or both.

(2) In case any person in a c¢ivil action is found
guilty of having received any money or the equivalent

thereof as a fee, commission, compensation, or profit by or
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in consequence of a vioclation of any provision of this
chapter, he shati-in-addititen-be is also liable to a penalty
of not less than the amount of the sum of money so received
and not more than three times the sum so received, as may be
determined by the court.zy-which This civil penalty may be
recovered in any court of competent Jjurisdictien by any
person aggrieved."

Section 14. section 37-51—401, MCA, is amended to
read:

"37-51-401. Action for compensation limited to
iicensed--broker-or-satesman licensee. Any person engaged in
the business of or acting in the capacity of a reat--estate
broker--or--real--estate-salesman licensee within this state
shali-nok-be-parmitted-te may not bring or maintain any
action in the courts for the collection of compensation for
the sale or lease or otherwise disposing of real estate
without first alleging and proving that such person was &
duly licensed reai-estate-broker-or-reai-estate-salesman or
authorized to act as-a-broker under the provisions of this

chapter at the time the alleged cause of action or claim

arose."

NEW SECTION., Section 15. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of |[this act] is extended to the provisions of
[this act].

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compiiance with a written request, there is hereby submitted a Fiscal Note for 5B376, as introduced,

DESCRIPTION OF PROPOSED LEGISLATION:
SB376 would provide for licensure and regulation of property managers and leasing agents, allowing persons to
become licensed as property managers or leasing agents under qualifications other than those required of a real

estate broker and allowing brokers to act as property managers without securing an additional license.
ASSUMPTIONS:

1. There will be 500 new licensees in FY90 and 50 new licensees in FY91 at an initial cost of $15.55
each and a renewal cost of $10 per year thereafter.

2. There will need to be a rule hearing taking eight hours at $25 per hour, plus five pages of rules and
associated costs.

3. There will be one additional two-day board meeting attended bv all five members in FY90 and in FY91
to develop and implement the program. Board members travel an average of 350 miles each to board
neetings.

4. The board will contract the new examinations and will charge of fee of $30 for each examination.

3. The Professional and Occupational Licensing Bureau support staff and overhead will continue to equal
417 of the beoard's direct costs.

5. The executive budget is used under current law below.

FISCAL IMPACT: ¥Y00 Y91

Expenditures: Current Proposed Current Proposed

Dept. of Commerce, POL Law Law Difference Law Law Difference

Fersonal Services $ 66,933 $ 67,433 % 500 $ 66,974 $ 67,474 § 500

Operating Expenses 174,586 196,865 22,279 175,228 180,551 5,323
Total $241,519 $264,298 $22,779 $242,202 $248,025 $5,823

Funding:

State Special Revenue $241,519 $264,298 $22,779 $242,202 $248,025 $5,823

Revenue:

POL License & Exam Fees $253,700 $276,479 $22,779 $253,700 $260,750 $7,050

Administrative Fees 21,000 21,000 -0- 21,000 21,000 -0-

Photocopy Fees 3,500 3,500 -G~ 3,500 3,500 -0-
Total $278,200 $300,979 $22,779 $278,200 $285,250 $7,050

TECHNICAL NOTES:
Due to the number of bills which may increase the duties of the POL Bureau, the entire group of added board
responsibilities may require additional staff towards the end of the session when all can be considered together.

K: gW/MQ : DATE, —?/15/4?? '

RAY JHACKLEFORD, DGET DIRECTOR AL BISH®P, PRI ONSOR
OFFL&E OF BUDGET PROGRAM PLANNING

DATE A/Q;/ff

Fiscal Note for 5B376, as introduced

$8 374





