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~k BILL NO. :J 7.S 

INTRODUCED'BY LIYLLfT~TLDH~G=-----------------------------------. 

BY REQUEST OF THE GOVERNOR 

A BILL FOR AN ACT ENTITLED: "AN ACT LIMITING THE PREVAILING 

WAGE LAW TO PUBLIC WORKS CONTRACTS; REMOVING CONTRACT FOR 

SERVICES AND MAINTENANCE FROM THE OPERATION OF THE 

PREVAILING WAGE LAW; AMENDING SECTIONS 18-2-401, 18-2-403, 

18-2-406, 18-2-409, AND 18-2-421 THROUGH 18-2-423, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 18-2-401, M.CA, is amended to read: 

•1&-2-401. Definitions. Unless the context requires 

otherwise, in this part the following definitions apply: 

t~t--ubebe~n--%s--hereby--de~ined--to-be-at~-~erviee~-in 

exee~s-o£-$i57999-perfermed-in-eons~r~etion,-meintenftnee7-or 

remode~inq-in-c%l-e~ate7-eo~nty,-m~nieipalT-and-sehooi--wor~ 

and---does---not---±ne~~de---enqineerinqT---e~perintendenee7 

manaqement7-or-o££±ee-or-eler±ea%-wer~. 

tZtill "Commissioner" means the commissioner of labor 

and industry provided for in 2-15-1701. 

t3till "Department" means the department of labor and 

industry provided for in 2-15-1701. 

t4tlll ~oistrictH means a prevailing wage rate district 

established as provided in 18-2-411. 

~•• ,og;,•••• <ounc•l 
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LC 1276/01 

t5till A "bona fide resident of Montana•• is here~y 

dee%a~ed--to--be a person who, at the time of his employment 

and immediately prior thereto to his employment, has lived 

in this state in ~~eh a manner and for ~~eft a time as is 

sufficient to clearly justify the conclusion that his past 

habitation in this state has been coupled with intention to 

make it his home. Sojourners or persons who come to Montana 

solely in pursuance of any contract or agreement to perform 

~~en labor shall under no circumstance be deemed considered 

to be bona fide residents of Montana within the meaning and 

for the purpose of this part. 

t6till "Heavy highway construction wage rates,. means 

wage rates, including fringe benefits for health and welfare 

and pension contributions and travel allowance provisions, 

determined and established statewide for heavy highway 

construction projects such as alteration or repair of roads, 

streets, highways, alleys, runways, trails, parking areas, 

or utility rights-of-way. 

(6) ''Public works contract'' means a contract in excess 

of $25,000 for the construction or remodeling of a state, 

county, municipal, or school building or facility. The term 

does not include a contract foe services, engineering, 

superintendence, management, or office or clerical work. 

( 7) {a) "Standard prevailing rate of wages'' or 

''standard prevailing wage" means: 

-2- INTRODUCED BILL 
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(i) the heavy highway construction wage rates 

applicable to heavy highway construction projects; or 

(ii) those wages, other than heavy highway construction 

wages, including fringe benefits for health and welfare and 

pension contributions and travel allowance provisions, which 

are paid in the district by other contractors for work of a 

similar character performed in that district by each craft, 

9lassification, or type of worker needed to complete a 

public works contract under this part. In each district, the 

standard prevailing rate of wages is a weighted average wage 

rate based on all of the hours worked on work of a similar 

character performed in the district. 

(b) When work of a similar character is not being 

performed in the district, the standard prevailing rate of 

wages, including fringe benefits for health and welfare and 

pension contributions and travel allowance provisions, shall 

be those rates established by collective bargaining 

agreements in effect in the district for each craft, 

classification, or type of worker needed to complete the 

publ i~_ks contract. 

(8) 11 WOrk of a similar character 11 means work on private 

or commercial projects as well as work on public projects ... 

Section 2. Section 18-2-403, MCA, is amended to read: 

•18-2-403. Preference of Montana labor in public works 

wages -- federal exception. (1) In any public works 

-J-
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contract let £or-stat@7-eo~~ty7-mtt"ie±pe%,-~ehoo%,-or--h@avy 

highway--eon~trttetion 7 -s@rv±ee~r-repair,-or-maintenanee-wor~ 

under any law of this state, there shall be inserted in the 

bid specification and the contract a provision requiring the 

contractor to give preference to the employment of bona fide 

Montana residents in the performance of the work. 

(2) All public works contracts under subsection (1), 

except those for heavy highway construction, must contain a 

provision requiring the contractor to pay the standard 

prevailing rate of wages, including fringe benefits for 

health and welfare and pension contributions and travel 

allowance provisions, in effect and applicable to the 

district in which the work is being performed. 

{3) In every contract for heavy highway construction, 

there must be inserted a provision to require the contractor 

to pay the heavy highway construction wage rates established 

statewide for e~eh the project. 

{4) No~ contract may not be let to any person, firm, 

association, or corporation refusing to execute an agreement 

with the above-mentioned provisions in it, provided that in 

contracts involving the expenditure of federal-aid funds 

this part may not be enforced in such a manner as to 

conflict with or be contrary to the federal statutes 

prescribing a labor preference to honorably discharged 

veterans of the armed forces and prohibiting as unlawful any 

-4-
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other preference or discrimination among citizens of the 

United States. 

(5) Failure to include the provisions required by 

18-2-422 in a public works contract relieves the contractor 

from his obligation to pay the standard prevailing wage rate 

and places ~uen the obligation on the public contracting 

agency.'' 

Section 3. Section 18-2-406, MCA, is amended to read: 

"18-2-406. Posting wage scale. Contractors, 

subcontractors, and employers who are performing work e~ 

~~ev~ding--~e~vices under public works contracts as provided 

in this part shall post in a prominent and accessible site 

on the project or work area, not later than the first day of 

work, a legible statement of all wages to be paid to the 

employees employed on such site or work area." 

Section 4. Section 18-2-409, MCA, is amended to read: 

•18-2-409. Montana residents to be employed an state 

eoftst~~et±oft public works contracts. {1) On any state 

eoas~rttetion--projeet public works contract funded by state 

or federal funds, except a project partially funded with 

federal aid money from the United States department of 

transportation or where 

specifically prohibited 

residency 

by federal 

preference laws are 

law and to which the 

state is a signatory to the eonstruetion public works 

contract, at least 50% of the work must be performed by bona 

-5-
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fide Montana residents, as defined in 18-2-401. 

(2) For any public works contract awarded far a state 

eonst~~etion project, except a project partially funded with 

federal aid money from the United States department of 

transportation or where residency preference laws are 

specifically prohibited by federal law, there must be 

inserted in the bid specification and the contract a 

provision, in language approved by the commissioner of-labo~ 

snd-iftdttst~y, implementing the requirements of subsection 

(1). The bid specification and the contract must provide 

that at least 50% of the workers an the project will be bona 

fide Montana residents. If there are two or more contracts 

and due to a lack of qualified personnel a contractor ca·nnot 

guarantee that at least 50\ of his workers will be Montana 

residents, his contract must provide that the percentage the 

commissioner o£-iabor-8ftd-indtl~~ry believes possible will be 

Montana residents and one or more of the other contracts 

must provide for a higher percentage of Montana residents so 

that 50\ of the workers on the project will be Montana 

residents. 

{3) The commissioner o£--iahor--and--indttstry shall 

enforce this section and investigate complaints of its 

violation and may adopt rules to implement this sectiona" 

Section 5. Section 18-2-421, MCA, is amended to read: 

"18-2-42la Notice. When work under a public works 

-6-
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proj@e~ contract is accepted by the public contracting 

agency~ a 

the projee1: 

notice of acceptance and the completion date of 

contract shall be sent to the department. 

However, in the case of p~e;eet~ contracts that amount to 

$50,000 or less in cost, the notice of acceptance and the 

completion date of the pro~@et co_ntract is not required 

7 unless the department requests that information. The 90-day 

8 limitation for filing an action in district court as 

9 provided in 18-2-407 does not begin until the public 

10 contracting agency notifies the department of its acceptance 

11 of the work performed under the public works projeet 

12 contract.'' 

13 Section 6. Section 18-2-422, MCA, is amended to read: 

14 •18-2-422. Bid specification and contract to contain 

15 prevailing wage rate. All bid specifications and contracts 

16 for public works project~ contracts must contain a provision 

17 stating for each job classification the prevailing wage 

18 rate, including fringe benefits, that the contractors and 

19 subcontractors must pay during construction eE-the-projeet." 

20 

21 

Section 7. Section 18-2-423, MCA, is amended to read: 

•Ia-2-423. Submission of payroll records. If a 

22 complaint is filed with the department alleging 

23 noncompliance with 18-2-422, the department may require the 

24 project to submit to it certified copies of the payroll 

25 records for workers employed on that pro;ec~ contract." 

-7-
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NEW SECTION. Section 8. Extension 

existing authority to make rules on 

provisions of [this act] is extended to 

[this act]. 

-End-
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of authority. Any 

the subject of the 

the provisions of 
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SENATE BILL NO. 375 

INTRODUCED BY NATHE 

APPPOVED BY COMMITTEE 
ON LABOR & EMPLOYMENT 
RELATIONS 

BY REQUEST OF THE GOVERNOR 

A BILL FOR AN ACT ENTITLED: "AN ACT LIMITING THE PREVAILING 

WAGE LAW TO PUBLIC WORKS CONTRACTS; REMOVING CONTRACT FOR 

SERVICES AND MAINTENANCE FROM THE OPERATION OF THE 

PREVAILING WAGE LAW; AMENDING SECTIONS 18-2-401, 18-2-403, 

18-2-406, 18-2-409, AND 18-2-421 THROUGH 18-2-423, MCA; AND 

PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE 

APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 18-2-401, MCA, is amended to read: 

"18-2-401. Definitions. Unless the context requires 

otherwise, in this part the following definitions apply: 

tit--ubabo~U--is--~~reby--def%ned-to-be-aii-se~viees-in 

exeess-of-$~S,999-performed-in-coft~erttction,-main~enftnee,-or 

~emodei±ng-±n-aii-~~a~e,-eettn~y,-mttn±e±pa±,-and-se~ooi--work 

and---does---no~---ineittde---en9ineerin9r---stt~erintendenee, 

mana9ement;-o~-e€fiee-or-cierieai-wor~o 

titill "Commissioner" means the commissioner of labor 

and industry provided for in 2-15-1701. 

t3tlll 11 Department" means the department of labor and 

industry provided for in 2-15-1701. 

~n• too<"•tive Coundl 
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t4t_ill "District" means a prevailing wage rate 

district established as provided in 18-2-411. 

tStill A "bona fide resident of Montana" is hereby 

dee~ared-to-h~ a person who, at the time of his employment 

and immediately prior ~~e~eto to his employment, has lived 

in this state in ~tlch a manner and for ~neh a time as is 

sufficient to clearly justify the conclusion that his past 

habitation in this state has been coupled with intention to 

make it his home. Sojourners or persons who come to Montana 

solely in pursuance of any contract or agreement to perform 

~tleh labor shall under no circumstance be d~emed considered 

to be bona fide residents of Montana within the meaning and 

for the purpose of this part. 

t6till "Heavy highway construction wage rates 11 means 

wage rates, including fringe benefits for health and welfare 

and pension contributions and travel allowance provisions, 

determined and established statewide for heavy highway 

construction projects such as alteration or repair of roads, 

streets, highways, alleys, runways, trails, parking areas, 

or utility rights-of-way. 

(6) 11 Public works contract'' means a contract in excess 

of $25,000 for the construction or remodeling of a state, 

county, municipal, or school building or facility. The term 

does not include a contract for services, engineering, 

superintendence, management, or_office or cleri~al work. 

-2- SB 375 
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(7) (a) "Standard prevailing rate 

"standard prevailing wage" means: 

of 

( i) the heavy high,.,ay construction 

SB 0375/02 

wages" or 

wage rates 

applicable to heavy highway construction projects; or 

(ii) those wages, other than heavy highway construction 

wages, including fringe benefits for health and welfare and 

pension contributions and travel allowance provisions, which 

are paid in the district by other contractors for work of a 

similar character performed in that district by each craft, 

classification, or type of worker needed to complete a 

public works contract under this part. In each district 1 the 

standard prevailing rate of wages is a weighted average wage 

rate based on all of the hours worked on work of a similar 

character performed in the district. 

(b) When work of a similar character is not being 

performed in the district, the standard prevailing rate of 

wages, including fringe benefits for health and welfare and 

pension contributions and travel allowance provisions, shall 

be those rates established by collective bargaining 

agreements in effect in the district for edch craft, 

classification, or type of worker needed to complete the 

public works contract. 

(B) "Work of a similar character'' means work on 

private or commercial projects as well as work on public 

projects.'' 

-3- SB 375 
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Section 2. Section 18-2-403, MCA, is amended to read: 

"18-2-403. Preference of Montana labor in public works 

wages -- federal exception. ( 1) In any public works 

contract let for-~ta~e,-cotlnty,-m~n±c±pal,-sehooi,-or-hea~y 

hiqhway-eons~rtle~~on,-ser~~ees,-repa±r 7 -or-maintenanee--work 

under any law of this state, there shall be inserted in the 

bid specification and the contract a provision requiring the 

contractor to give preference to the employment of bona fide 

Montana residents in the performance of the work. 

(2) All public works contracts under subsection (l), 

except those for heavy highway construction, must ccntain a 

provision requiring the contractor to pay the stdndard 

prevailing rate of wages, including fringe benefits for 

health and welfare and pension contributions and travel 

allowance provisions, in effect and applicable to the 

district in which the work is being performed. 

(3) In every contract for heavy highway construction, 

there must be inserted a provision to require the contractor 

to pay the heavy highway construction wage rates established 

statewide for ~tteh the project. 

{4) No ~contract may not be let to any person, firm, 

association, or corporation refusing to execute an agreement 

with the above-mentioned provisions in it, provided that in 

contracts involving the expenditure of federal-aid funds 

this part may not be enforced in such a manner as to 

-4- SB 375 
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conflict with or be contrary to the federal statutes 

prescribing a labor preference to honorably discharged 

veterans of the armed forces and prohibiting as unlawful any 

other preference or discrimination among citizens of the 

United States. 

(5) Failure to include the provisions required by 

lS-2-422 in a public works contract relieves the contractor 

from his obligation to pay the standard prevailing wage rate 

and places e~en the obligation on the public contracting 

agency.'' 

Section 3. Section 18-2-406, MCA, is amended to read: 

"18-2-406. Posting wage scale. Contractors, 

subcontractors, and employers who are performing work or 

~rovtdin9-~erviees under public works contracts as provided 

in this part shall post in a prominent and accessible site 

on the project or work area, not later than the first day of 

work, a legible statement of all wages to be paid to the 

employees employed on such site or work area." 

Section 4. Section 18-2-409, MCA, is amended to read: 

•18-2-409. Montana residents to be employed on state 

eon~e~~etioft public works contracts. (l) On any state 

eon~trtle~ion-~~ejeet public works contract funded by state 

or federal funds, 

federal aid money 

transportation or 

except 

from the 

where 

a project partially funded with 

United States department of 

residency preference laws are 

-5- SB 375 
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specifically prohibited by federal law and to which the 

state is a signatory to the eon~e~~~tion public works 

contract, at least 50% of the work must be performed by bona 

fide Montana residents, as defined in 18-2-401. 

(2) For any ~blic works contract awarded for a state 

eon~trtt~tten project, except a project partially funded with 

federal aid money from the United States department of 

transportation or where residency preference laws are 

specifically prohibited by federal law, there must be 

inserted in the bid specification and the contract a 

provlsion, in language approved by the commissioner o£-ia~or 

~ftd--iftdusery, implementing the requirements of subsection 

(1). The bid specification and the contract must provide 

that at least 50% of the workers on the project will be bona 

fide Montana residents. If there are two or more contracts 

and due to a lack of qualified personnel a contractor cannot 

guarantee that at least 50% of his workers will be Montana 

residents, his contract must provide that the percentage the 

commissioner oE-iaber-a~d-iftdu~try believes possible will be 

Montana residents and one or more of the other contracts 

must provide for a higher percentage of Montana residents so 

that 50% of the workers on the project will be Montana 

residents. 

( 3) The commissioner 

enforce this section and 

e£--iabor~-and--±nrltl~try shall 

investigate complaints of its 

-6- SB 375 
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violation and may adopt rules to implement this section ... 

Section 5. Section 18-2-421, MCA, is amended to read: 

"18-2-421. Notice. When work under a public works 

projee~ contract is accepted by the public contracting 

agency, a notice of acceptance and the completion date of 

the project contract shall be sent to the department. 

However, in the case of projeee~ contracts that amount to 

$50,000 or less in cost, the notice of acceptance and tke 

completion date of the prejeet contract is not required 

unless the department requests that information. The 90-day 

limitation for filing an action in district court as 

provided 1n 18-2-407 does not begin until the public 

contracting agency notifies the department of its acceptance 

of the work perJormed under the public works ['t"Ojeet 

contract." 

Section 6. Section 18-2-422, MCA, is amended to read: 

"18-2-422. Bid specification and contract to contain 

18 prevailing wage rate. All bid specifications and eo~t~aet~ 

19 ~or public works ~t"ojeets contracts must contain a provision 

20 stating for each job classification the prevailing waqe 

21 rate, including fringe benefits, that the contractors and 

22 subcontractors must pay d~r~n~-ee~~trtletio~ or--the--proj~et 

23 UNDER TH8 PUBLIC WORKS CONTRACT." 

24 

25 

Section 7. Section 18-2-423, MCA, is amended to read: 

"18-2-423. Submission of payroll records. IE a 
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complaint is filed with the department alleging 

noncompliance with 18-2-422, the department may require the 

project to submit to it certified copies of the payroll 

records for workers employed e~--that pro;eet UNDER THE 

PUBLIC WORKS contract." ---·-------

NEW SECTION. Section 8. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act] is extended to the provisions of 

[this act]. 

NEW SECTION. SECTION 9. EFFECTIVE DATE. [THIS ACT] IS 

EFFECTIVE ON PASSAGE AND APPROVAL. 

NEW SECTION. SECTION 10. APPLICABILITY. [THIS ACT] 

APPLIES RETROACTIVELY, WITHIN THE ~.EANING OF l-2-109, TO 

PROCEEDINGS COMMENCED PRIOR TO [THE EFFECTIVE DATE OF THIS 

ACT]. 

-End-

-8- SB 375 



STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB375, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
A bill for an Act entitled: "An Act limiting the prevailing wage Act to public construction contracts; removing 
contract for services and maintenance from the operation of the preva1ling wage law; and amending Sections 18-2-
401, 18-2-403, 18-2-406, 18-2-409, and 18-2-421 through 18-2-423, MCA.'' 

DEPARTI1ENT OF LABOR AND INDUSTRY 
ASSUHPTIONS: 
l. In 1988 the Montana Attorney General issued a legal opinion as to the breadth of application of Montana's 

Prevailing Wage Act, MCA 18-2-401; that opinion widened the interpretation of this statue to include 
services and contracts. 

2. Based on that Attorney General's opinion, the Department of Labor and Industry requested a budget 
modification to increase its staff by 2.5 FTE, to include additional prevailing wage staff to address 
increased workloads that will be created by the AG opinion; OBPP and the Joint Appropriations Committee 
approved these increases in staff, personal services and operating costs to meet these increased workloads. 

3. Cost calculations provided are based on the following: 
a.) Numbers of staff required are based on experience in staff increases in other, similar programs. 
b.) Grade levels for staff are based on equivalent staff in similar positions, and on the state pay scale 

for level two (new) staff. 
c.) Operating costs are based on costs for equivalent staff in similar positions. 

4. This law reduces the scope of the Prevailing Wage Law to the extent that the AG's opinion expanded the 
Department's original interpretation of the law. 

FISCAL IMPACT: FY90 FY91 

Expenditures: 
Personal 
Operating Expenses 

Fund Impact: 
General Fund 

Federal- UI Administration 

Current 
Law 

$53,i68 
$18,408 

$20,564 

Proposed 
Law 

$13,905 
$ 6,660 

$ -0-

Tax Fund $51,012 $20,565 
LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 

Difference 
($39,263) 
($11, 748) 

($20,564) 

($30,447) 

Current Proposed 
Law Law Difference 

$62,912 $ 2." -"'-J ($62,687) 
$ 8,750 $ 772 1_$7,978) 

$ 997 $ -0- ($997) 

$70,665 $ 997 ($69,668) 

This proposed legislation will eliminate the projected increase in caseloads associated with the Attorney General's 
thereby eliminating the need for the additional required 2.5 FTE and associated costs described in 1. 

Bl}DGET DIRECTOR 
DATE 

---~, r.-- -*" - - ; --- -------- c; .· I I _D .... dA DATE:l./~?· 
- ~ DENNIS G. NATHE, PRIMARY SPONSOR I 

AND PROG~~ PLANNING 
Fiscal Note for SB375, as introduced 

S/3 1 'l.l 



Fiscal Note Request, SB375 as introduced 
Form BD-15 
Page 2 

DEPARTMENT OF HIGHWAYS: 
ASSUMPTIONS: 
l. Assume during FY88 the Department of Highways awarded approximately $396,000 worth of labor related projects 

in compliance with the prevailing wage requirements detailed under Section 18-2-401, 18-2-403, 18-2-406, 18-
2-409, and 18-2-421 through 18-2-423 MCA. 

2. Assume that as much as 50% of the costs of those projects directly represented labor costs. Therefore, 
approximately $198,000 was spent on labor in FY88. 

3. Assume that SB375 will reduce the cost of all Title 18 originated labor related work to $3.35 per hour. 
4. Assume the current minimum wage is $3.35 per hour. 
5. Assume the average prevailing wage rate is $9.97 per hour. 
6. Assume a 62% average decrease cost of labor. 

FISCAL IMPACT: FY90 FY91 
Current Proposed Current Proposed 

Expenditures: Law Law Difference Law Law Difference 
Personal;' $198,000 $ 75,240 ($122,760) $198,000 $ 75,240 $122,760 
Operating Expenses $198,000 $198,000 $ -0- $198,000 $198,000 $ -0-

~'This calculation is based on the three predominating prevailing wage categories involved in the Department's FY88 
activity. Here are the State of Montana prevailing wage rates as supplied by the Department of Labor and Industry. 
Classification Zone 1 - Prevailing Wage Minimum Wage Percent of Difference 
Carpenter $12.78 $3.35 (71+%) 
Janitor 5. 78 3.35 (42%) 
General Labor 11.35 3.35 (70%) 

Average $ 9.97 $3.35 (62%) 
Note above wage 
FUND IMPACT: 

rates contain no fringe benefits. 

Current 
Law 

State Special Revenue $396,000 

~OCAL IMPACT: 

FY90 
Proposed 

Law 
$273,240 

The average is a 62% decrease in labor costs. 

Difference 
($122,760) 

Current 
Law 

$396,000 

FY91 
Proposed 

Law 
$273,240 

Difference 
$122,760 

The taxes paid by persons doing the work will go down, but it is impossible to measure the impact. 

LONG RA..'iJGE INPACT: 
Overall the cost of the contract will decrease. 
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