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~~BILL 
)::::J:J:!:C 

NO. :1...£.£: 
INTRODUCED BY 

A BILL FOR AN ACT ENTITLED: "AN ACT GRANTING AN 

UNSUCCESSFUL BIDDER ON A PUBLIC CONTRACT THE RIGHT TO 

CHALLENGE THE AWARD IN DISTRICT COURT; REQUIRING THE 

DISTRICT COURT TO EXPEDITE A PUBLIC CONTRACT AWARD 

CHALLENGE; LIMITING DISTRICT COURT REVIEW OF TBE BIDDING 

PROCESS; AND AMENDING SECTIONS 7-3-1323, 7-5-2301, 7-5-2302, 

7-5-4302, 7-12-2135, 7-12-4143, 7-14-2404, 18-1-102, 

18-2-103, 18-2-301, 18-4-303, 20-9-204, 20-15-104, 60-2-112, 

85-1-219, AND 85-7-1942, MCA." 

BE IT ENACTED BY TBE LEGISLATURE OF TRE STATE OF MONTANA: 

Section 1. section 7-3-1323, MCA, is amended to read: 

"7-3-1323. Competitive, advertised bidding required for 

certain contracts. 1!l All contracts entered into by the 

municipality for supplies or materials, for any public work, 

or for the construction, reconstruction, repair, 

maintenance, or operation of any public works or 

improvements, fo~-w~ieh-muee-he-~siO-a-s~m exceeding $2,000, 

eha~i ~ be awarded to the lowest responsible bidder after 

public advertisement and competition as may be prescribed by 

ordinance7~ bue-the The manager s~at%-have has the right to 

reject all bids and advertise again. All advertisements as 
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to contracts ~ha±± must contain a. teservation of the 

foregoing right. All contracts entered into by the 

municipality ~hail must be signed by the manager after 

approval t~e~eof by the commission. 

(2) (a) Within 30 days of any contract let under this 

section, an unsuccessful bidder may challenge the award by 

filing an action in district court~ The district court shall 

expedite any challenge filed. The district court's review of 

the bidding process is limited to the question of whether 

the contract was let to the lowest responsible bidder. 

(b) If the court finds that the contract was not let to 

the lowest responsible bidder, it shall invalidate the award 

and order the municipality to begin the bidding process 

again. The bidding process must use the same specifications 

contained in the original request for bids." 

Section 2. Section 7-5-2301, MCA, is amended to read: 

•7-5-2301. Competitive, advertised bidding required for 

certain large pu~chases or construction contracts. (1) 

Except as provided in 7-5-2304, no contract for the purchase 

of any vehicle, road machinery, or other machinery, 

apparatus, appliances, or equipmentL o~ for any materials or 

supplies of any kind £o~-wh±eh-mttst-he-~a±d-a-~~m in excess 

of $10,000~ or for the construction of any building, road, 

or bridge ~or-wh~eh-mttst-be-pa±d-a-~ttm in excess of $1D,OOOL 

or for the repair or maintenance of any building, road, or 

-2- INTRODUCED BILL 
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bridge for-wh~eh-mtts~-be-pa~d-a-sttm in excess of $25,000 

shaii ~ be entered into by a county governing body without 

first publishing a notice calling for bids Eer-fttrft~~h±ng 

the-eeme. 

(2) The notice must be published as provided in 

7-1-2121. 

{3) Every ~tteh contract under this section shai± ~ 

be let to the lowest and best responsible bidder. 

(4) (a) Within 30 days of~award made under this 

section, an unsuccessful bidder may challenge the award by 

11 filing an action in district court. The district court shall 
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expedite any challenge filed. The district court's review of 

the bidding process is limited to the question of whether 

the contract was awarded to the lowest and best responsible 

bidder. 

(b) If the court finds that the contract was not 

awarded to the lowest and best responsible bidder, it shall 

invalidate the award and order the county governing body to 

begin the bidding process again. The bidding process must 

use the same specifications contained in the original 

21 request for bids." 

22 

23 

24 

Section 3. section 7-5-2302, MCA, is amended to read: 

•7-5-2302. Use of ca.petitive, nonadvertised bidding 

for certain purchases. (l) Except as provided in 7-S-2303, 

25 on any purchase contract entered into by a county governing 
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body for the purchase of any vehicle, machinery, appliances, 

apparatus, building, or materials and supplies £or-whteh 

m~se-~e-pe~d-a-~~m in excess of $10,000 but less than 

$25,000, bids ~hai~ ~be solicited without advertising 

from persons, firms, or corporations who have caused to be 

filed with the governing body of the county a request in 

writing that its name be listed with the governing body for 

solicitations 

request.. The 

an the particular items 

govern1ng body shall 

set forth in the 

solicit bids of 

prospective suppi ie_rs whose names 

h~~e~n,--wh~eh 1n this section. 

are listed as provided 

The solicitation shall 

12 contain the same information as is required to be set forth 
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in advertisements. If a person, firm, or corporation whose 

name is listed fails for a period of 1 year to respond to 

any solicitation for bids, ~~eh the listing may be canceled. 

(2) The governing body of the county shall let ~~eft the 

contract to the lowest and best responsible bidder. 

(3) Compliance with the provisions of this section 

shall be considered as meeting the requirements of 7-5-2301. 

(41 (a) Within 30 days of any contract let under this 

section, an unsuccessful bidder may challenge the award by 

22 filing an action in district court. The district court shall 
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expedite any challenge filed. The district court's review of 

the bidding process is limited to the question of whether 

the contract was awarded to the lowest and best responsible 
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bidder. 

(b) If the court finds that the contract was not 

awarded to the lowest and best responsible bidder, it shall 

invalidate the award and order the county governing body to 

begin the bidding process again. The bidding process must 

use the same specifications contained in the original 

request for bids." 

Section 4. sectlOn 7-5-4302, MCA, is amended to read: 

•7-5-4302. Competitive, advertised bidding required for 

certain purchase and construction contracts. {1) Except as 

provided in 7-5-4303 or 7-5-4310, all contracts for the 

purchase of any automobile, truck, other vehicle, road 

machinery, other machinery, apparatus, appliances, or 

equipment, for any materials or supplies of any kind, or for 

construction, repair, or maintenanceL fe~-wh±eh-mtts~-be-po±d 

8---s~m exceeding $10,000L must be let to the lowest 

responsible bidder after advertisement for bids. 

(2) 5tteh The advertisement ~ha%% must be made in the 

official newspaper of the city or town if there be-a~eh is 

an official newspaper, and if not, it shall be made in a 

daily newspaper of general circulation published in the city 

or town if there be-s~eh ~ and, otherwise, by posting 

in three of the most public places in the city or town. Saen 

The advertisement, if by publication in a newspaper, sftai~ 

must be made once each week for 2 consecutive weeks, and the 
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second publication ~ha~l must be made not less than 5 days 

or more than 12 days before the consideration of bids. If 

s~eh the advertisement is made by posting, 15 days must 

elapse, including the day of posting, between the time of 

the posting of ~~ch ~ advertisement and the day see for 

considering bids. 

(3) The council may postpone action as to any ~ueft 

contract ~nder this section until the next regular meeting 

after bids are received in response to ~a:eh the 

advertisement. and may reject any and all bids and 

readvertise as provided here*n in this section. 

(4) (a) Within 30 days of any contract let under this 

section, an unsuccessful bidder may challenge the award by 

filing an action in district court. The district court shall 

expedite any challenge filed. The district court's review of 

the bidding process is limited to the question of whether 

the contract was let to the lowest responsible bidder. 

{b) If the court finds that the contract was not let to 

the lowest responsible bidder, it shall invalidate the award 

and order the council to begin the bidding process again. 

The bidding process must use the same specifications 

contained in the original request for bids." 

Section 5. section 7-12-2135, MCA, is amended to read: 

"7-12-2135. Decision on award of contract. (1) The 

board of county commissioners may award the contract for 

-6-
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s~eft the work or improvement to the lowest responsible 

bidder at the prices named in his bid and shall reject all 

proposals other than the lowest regular proposal or bid of 

4 any responsible bidder. 

5 

6 

(2) The board: 

(a) may reject any and all proposals or bids should it 

7 deem consider this for the public good: 

8 

9 

(b) may also reject the bid of any party who has been 

delinquent cr unfaithful in any former contract with the 

10 board. 

11 

12 

13 

(3} (d) Within 30 days of any award made under this 

sectlon, an unsuccessful bidder may challenge the award by 

filing an action in district court. The district court shall 

14 expedite any challenge filed. The district court's review of 
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the bidding process is limited to the question of whether 

the contract was awarded to the lowest respons~ble bidder. 

(b) If the court finds that the contract was not 

awarded tO the lowest responsible bidder, it shall 

invalidate the award and order the board to begin the 

bidding process again. The bidding process must use the same 

specifications contained in the original request for bids. 11 

Section 6. Section 7-12-4143, MCA, is amended to read: 

"7-12-4143. Decision on award of contract. (l} The city 

council may award the contract for said the work or 

improvement to the lowest responsible bidder at the prices 
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named in his bid and shall reject all proposals or bids 

other than the lowest regular proposal or bid of any 

responsible bidder. 

(2) The counc~l may reject any and all proposals or 

bids ~he~%d if it deem considers this £or in the public good 

and may also reject the bid of any party who has been 

delinquent or unfaithful in any former contract with the 

8 municipality. 

9 ( 3) (al With1n 30 days of any award made under this 

10 section, an unsuccessful bidder may challenge the award by 
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filing an action 1n district court. The district court shall 

expedite anv challenge filed. The district court's review of 

the bidding process is limited to the question of whether 

the contract was awarded to the lowest responsible bidder. 

(b) If the court finds that the contract was not 

awarded to the lowest responsible bidder, it shall 

invalidate the award and order the council to begin the 

bidding process again. The bidding process must use the same 

specifications contained in the original request for bids." 

Section 7. Section 7-14-2404, MCA, is amended to read: 

•7-14-2404. Coapetitive bids for county road contracts. 

l!l Each bidder shall comply with the requirements of Title 

18, chapter 1, part 2. The contract sftai% ~ be awarded 

to the lowest responsible bidder in accordance with the 

requirements of 18-1-102, 18-1-112, and Title 18, chapter 2, 

-8-



l 

2 

3 

4 

5 

6 

7 

LC 0796/01 

part 4L and the board may reserve the right to reject any 

and all bids. When there is no prevailing rate of wages set 

by collective bargaining, the board shall determine the 

prevailing rate to be stated in the contract. 

(2) (a) Within 30 days of any award made under this 

section, an unsuccessful bidder may challenge the award by 

filing an action in district court. The district court shall 

8 expedite any challenge filed. The district court's review of 

9 

10 

11 

the bidding process is limited to the question of whether 

the contract was awarded to the lowest responsible bidder, 

pursuant to this section, in accordance with the 

12 requirements of 18-1-102, 18-1-112, and Title 18, chapter 2, 
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part 4. 

(b) If the court finds that the contract was not 

awarded to the lowest responsible bidder, in accordance with 

the requirements of 18-1-102, 18-1-112, and Title 18, 

chapter 2, part 4, it shall invalidate the award and order 

the board to begin the bidding process again. The bidding 

process must use the saae specifications contained in the 

original request for bids." 

Section 8. section 18-l-102, MCA, is amended to read: 

•18-1-102. State contracts to lowest resident bidder. 

(1) (a) In order to provide for an orderly administration of 

the business of the state of Montana in awarding public 

contracts for the purchase of goods and for construction, 

-9-
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l repair, and public works of all kinds, a public agency shall 

2 award: 

3 

5 
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a 
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10 

ll 

12 

(i) a public contract for construction, repair, or 

public works to the lowest responsible resident bidder whose 

bid does not exceed the applicable percentage when compared 

to the lowest responsible nonresident bidder. The applicable 

percentage is the greater of: 

(A) 3\; or 

(B) the percentage that applies to a resident bidder in 

the award of a public contract for construction, repair, or 

public works in the nonresident bidder's state of residence. 

{ii) a public contract for the purchase of goods, if 

13 the goods are comparable in quality and performance, to the 
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lowest responsible resident bidder whose: 

(A) bid is not more than 3% higher than that of the 

lowest responsible nonresident bidder; 

(B) offered goods are Montana-made and whose bid is not 

more than 5\ higher than that of the lowest responsible 

nonresident bidder~ or 

(C) offered goods are Montana-made and whose bid is not 

more than 3\ higher than that of the lowest responsible 

resident bidder whose offered goods are not Montana-made. 

(b) (i) If both subsections (l)(a)(ii)(B) and 

(l)(a)(ii)(C) are applicable to bids 

contract must be awarded to the 

-10-
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offered goods are Montana-made if the bid is: 

(A) not more than 3% higher than that of a resident 

bidder whose offered goods are not Montana-made; and 

(B) not more than 51 higher than that of the 

nonresident bidder. 

(ii) However, no combination of preferences under this 

subsection may exceed 5%. 

(2) The preferences in this section apply: 

(a) whether the law requires advertisement for bids or 

does nat requ1re advertisement for bids; and 

(b) to contracts involving funds obtained from the 

federal 

of the 

thereto. 

government unless expressly prohibited by the laws 

United States or regulations adopted pursuant 

(3) {a) Within 30 davs of an award of a public contract 

under this section, an unsuccessful bidder may challenge the 

award by filing an action in district court. The district 

court shall expedite any challenge filed. The district 

court 1
S review of the bidding process is limited to the 

question of whether the contract was awarded to the lowest 

responsible bidder in accordance with this section. 

(b) If the court finds that the contract was not 

awarded to the lowest responsible bidder in accordance with 

this section, it shall invalidate the award and order the 

agency to begin the bidding process again. The bidding 

-11-
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process must use the same specifications contained in the 

original request for bids." 

Section 9. Section 18-2-103, MCA, is amended to read: 

•18-2-103. Supervision of construction of buildings. 

(1) For the construction of a building costing more than 

$25,000, the department of administration shall: 

(a) review and accept all plans, specifications, and 

cast estimates prepared by 

engineers; 

architects or consulting 

(b) approve all bond issues or other financial 

arrangements and supervise and approve the expenditure of 

all moneys; 

(C) solicit, accept, and reject bids and award all 

contracts to the lowest qualified bidder~ considering 

conformity with specifications and terms and reasonableness 

of bid amounto-Howeve~7-cny-eene~eet-oward-that-t~-prote~e~d 

er-any-eofttraet-tha~-~~-cwarded-eo-a-bidder-oth~~--ehan--the 

iewest--b~dde~--i~--~~bjeet--to--appreva~--by--~he--board-o£ 

exam±ner~';"l. 

(d) review and approve all change orders up to $5,000. 

Any other change order must be with the consent of the board 

of examiners. The board of examiners shall act within 14 

working days after processing completion by the department. 

{e) accept the building when completed according to 

accepted plans and specifications. 

-12-
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(2) The department may delegate on a project-by-project 

basis any powers and duties under subsection (l) to other 

state agencies, including units of the Montana university 

system, upon terms and conditions specified by the 

department. However, any powers and duties subject to the 

approval of the board of examiners may not be delegated. 

( 3) For repair and maintenance projects, the 

supervision, approval, and consenc of the board of examiners 

are not required. 

(4) Before any contract under subsection (1) is 

awarded, two formal bids must have been received, if 

reasonably available. 

(5) The department need not require the provisions of 

Montana law relating to advertising, bidding, or supervision 

where proposed construction costs are $25,000 or less. 

However, with respect to a project having a proposed cost of 

$25,000 or less but more than $5,000, the agency awarding 

18 the contract must procure at least three informal bids from 

19 

20 

21 

22 

23 

24 

25 

contractors licensed in Montana, if reasonably available. 

(6) For the construction of buildings owned or to be 

owned by a school district, the department of administration 

shall, upon request, provide inspection to insure compliance 

with the plans and specifications for the construction of 

such buildings. ..Construction" shall include construction, 

repair, alteration, equipping, and furnishing during 

-13-
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construction, repair, or alteration. These services shall be 

provided at a cast to be contracted for between the 

department of administration and the school district, with 

the ~ece1pts to be deposited in the department of 

administration's construction regulation account in a state 

special revenue fund. 

(7) It is the intent of the legislature that student 

housing and other facilities constructed under the authority 

of the regents of the university system are subject to the 

provisions of subsections (1} through (4) of this section. 

(8) The department of military affairs may act as 

contracting agency for buildings constructed under the 

authority of 18-2-l02(2)(d); however, the department of 

administration may agree to act as contracting agency on 

behalf of the department of military affairs. Montana law 

applies to any controversy involving such a contract. 

(9} (a) Within JQ days of any award made under this 

18 section, an unsuccessful bidder may challenge the award by 

19 filing an action in district court. The district court shall 

20 

21 

22 

23 

24 

25 

expedite any challenge filed. The district court's review of 

the bidding process is limited to the question of whether 

the contract was awarded to the lowest qualified bidder, 

pursuant to this section, considering conformity with 

specifications and terms and reasonableness of bid amount. 

(b) If the court finds that the contract was not 
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awarded to the lowest q_~~lif!ed bi9d~r, _considering 

conformity with specifications and terms and reasonableness 

of bid amount, it shall invalidate the award and order the 

department to begin the bidding process again. The bidding 

process must use the same specifications contained in the 

original request for bids. 11 

Section 10. Section 18-2-301, MCA, is amended to read: 

•Ia-2-301. Bids required advertising. ( 1) It is 

unlawful for the board of examiners or any offices, 

departments, institut1ons, or any agent of the state of 

Montana acting for or in behalf of the state to do, to cause 

to be dane, or to let any contract for the construction of 

buildings or the alteration and improvement of buildings and 

adjacent grounds on behalf of and for the benefit of the 

state when the amount involved is S25,000 or more without 

first advertising in at least one issue each week for 3 

consecutive weeks in two newspapers published in the stater 

one of which must be published at the seat of government and 

the other in the county where the work is to be performed, 

calling for sealed bids to perform stteh the work and stating 

the time and place bids will be considered. 

(2) All oaeh work referred to in subsection (1) may be 

doner caused to be doner or contracted for only after 

competitive bidding. Any contract awarded must be awarded to 

the lowest responsible bidder. 

-15-
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(3) If no bid for s~eh the work is accepted, the work 

may not be dane or accomplished. The work may be 

readvertised from time to time until awarded to a qualified 

competitive bidder. 

(4) This section does not apply to work done by inmates 

at an institution in the department of institutions. 

{5) (a) Within 30 days of any award made under this 

section, an unsuccessful bidder may challenoe the award by 

filing an action in district court. The dist~ict court shall 

expedite any challenge filed. The district court's review of 

the bidding process is limited to the question of whether 

the contract ~as a~arded to the lowest responsible bidder, 

considering conformity with specifications and terms and 

reasonableness of bid amount. 

(b) If the court finds that the contract was not 

awarded to the lowest responsible bidder. it shall 

invalidate the award and order the bidding process to begin 

again. The biddinq process must use the same specifications 

contained in the original request for bids." 

Section 11. Section 18-4-303, MCA, is amended to read: 

"18-4-303. sealed bidding. (1) An 

invitation for 

Competitive 

bids must be issued and must include a 

purchase description and conditions applicable to 

procurement. 

the 

(2) Adequate public notice of the invitation for bids 
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must be given a reasonable time prio~ to the date set forth 

therein for the opening of bids, in accordance with rules 

adopted by the department. Notice may include publication in 

a newspaper of general circulation at a reasonable time 

prior to bid opening. 

(3) Bids must be opened publicly in the presence of one 

or more witnesses at the time and place designated in the 

invitation for bids. Each bidder has the right to be 

present, either in person or by agent, when the bids ate 

opened and has the right to examine and inspect all bids. 

The amount of each bid and such other relevant information 

as may be specified by rule, together with the name of each 

bidder, must be recorded. The record must be open to public 

inspection. After the time of award, all bids and bid 

documents must be open to public inspection in accordance 

with the provisions of 2-6-102. 

(4) Bids must be unconditionally accepted without 

alteration or correction, except as authorized in this 

chapter. Bids must be evaluated based on the requirements 

set forth in the invitation for bids, which may include 

criteria to determine acceptability, such as inspection, 

testing, quality, workmanship, delivery, and suitability for 

a particular purpose. Those criteria that will affect the 

bid price and be considered in evaluation for award must be 

objectively measurable, such as discounts, transportation 
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costs, and total or life-cycle costs. The invitation for 

bids shall set torth the evaluation criteria to be used. 

Only criteria set forth in the invitation for bids may be 

used in bid evaluation. 

(5) Correction or withdrawal of inadvertently erroneous 

bids, before or after award, or cancellation of awards or 

contracts based on such bid mistakes may be permitted in 

accordance w1th rules adopted by the department. After bid 

open1ng no changes in bid prices or other provisions of bids 

prejudicial to the interest of the state or fair competition 

may be permitted. Except as otherwise provided by rule, all 

decisions to permit the correction or withdrawal of bids or 

to cancel awards or contracts based on bid mistakes must be 

supported by a written determination made by the department. 

(6) The contract must be awarded with reasonable 

promptness by written notice to the lowest responsible and 

responsive bidder whose bid meets the requirements and 

criteria set forth in the invitation for bids, including the 

preferences established by Title 18, chapter 1, part 1. If 

all bids exceed available funds as certified by the 

appropriate fiscal officer and the low responsive and 

responsible bid does not exceed such funds by more than s,, 

the director or the head of a purchasing agency is 

authorized, in situations wher-e time or economic 

considerations preclude resolicitation of a reduced scope, 

-18-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0796/01 

to negotiate an adjustment of the bid price, including 

changes in the bid requirements, with the low responsive and 

responsible bidder in order to bring the bid within the 

amount of available funds. 

(7) When it is considered impractical to initially 

prepare a purchase description to support an award based on 

price, an invitation for bids may be issued requesting the 

submission of unpriced offers, to be followed by an 

invitation for bids limited to those bidders whose offers 

have been qualified under the criteria set forth in the 

first solicitation. 

(8) (a) Within 30 days of any award made under this 

section, an unsuccessful bidder may challenge the award by 

filing an action in district court. The district court shall 

expedite any challenge filed. The district court's review of 

the bidding process is limited to the question of whether 

the contract was awarded to the lowest responsible and 

responsive bidder whose bid met the requirements and 

criteria set forth in the invitation for bids, including the 

preferences established by Title 18, chapter 1, part 1. 

(b) If the court finds that the contract was not 

awarded to the lowest responsible and responsive bidder 

whose bid met the requirements and criteria set forth in the 

invitation for bids, including the preferences established 

by Title 18, chapter 1, part 1, it shall invalidate the 
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award and order the purchasing agency to begin the bidding 

process again. The _Qi~ding process must use the same 

specifications contained in the original request for bids." 

Section 12. Section 20-9-204, MCA, is amended to read: 

•20-9-204. conflicts of interests. letting contracts. 

and calling for bids. (l) It is unlawful for any~ trustee 

to: 

(a) have any ~ pecuniary interest, either directly or 

indirectly, ln any contract made by him in his official 

capacity or by the board of trustees of which he is a 

member; or 

(b) be employed in any capacity by the school district 

of which he is trustee. 

12) For the purposes of subsection (1): 

{a) "pecuniary interest" does not include holding an 

interest of 10% or less in a corporation; 

(b) "contract'' does not include: 

(i) merchandise sold to the highest bidder at public 

attet±o~~ auction; 

(ii) investments or deposits in financial institutions 

which are in the business of loaning or receivinq money when 

s~eh- the investments or deposits are made on a rotating or 

ratable basis among financial institutions in the community 

or when there is only one financial institution in the 

community; or 
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liii) contracts far professional services other than 

salaried services ar for maintenance or repair services or 

supplies when the services or supplies are not reasonably 

available from other sources if the interest of any board 

member and a determination of s~eh lack of availability are 

entered in the minutes of the board meeting at which the 

contract is considered. 

(3) 'rfhenever the estimated cost of any building, 

furnishing, repairing, or other work for the benefit of the 

district or purchasing of supplies for the district exceeds 

the sum of $7,500, the work done or the purchase made shall 

be by contract. Each such contract must be let to the lowest 

responsible bidder after advertisement for bids. Stteh !he 

advertisement shall be published in the newspaper which will 

give notice to the largest number of people of the district 

as determined by the trustees. S~eh The advertisement shall 

be made once each week for 2 consecutive weeksL and the 

second publication shall be made nat less than 5 days or 

more than 12 days before consideration of bids. A contract 

not let pursuant to this section ~he~%-be is void. 

(4) Whenever bidding is required, the trustees shall 

award the contract to the lowest responsible bidder, except 

that the trustees may reject any or all bids. 

(5) Nothing in this section ~fte%%-~eqtt±r~ requires the 

board of trustees to let a contract for any routine and 
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regularly performed maintenance or repair project or service 

which can be accomplished by district staff whose regular 

employment with ~deft the school district is related to the 

routine performance of maintenance for s~eh the district. 

(6) (a) Within 30 days of any contract let under this 

section, an unsuccessful bidder may challenge the award by 

filing an action in district court. The district court shall 

expedite anv challenge filed. The district court's review of 

the bidding process is limited to the auestion of whether 

the contract was let to the lowest responsible bidder. 

(b) If the court finds that the contract was not let to 

the lowest responsible bidder, it shall invalidate the award 

and order the board of trustees to begin the bidding process 

again. The bidding process must use the same specifications 

contained in the original request for bids." 

Section 13. Section 20-15-104, MCA, .LS amended to read: 

•20-15-104. Pecuniary interest and letting contracts. 

(1} It shall be unlawful far afty ! community college 

district trustee to have 8nJ ~ pecuniary interest, either 

directly or indirectly, in the erection of 8ny ~community 

college building in his district or in furnishing or 

repairing the-~ame a building or be in any manner connected 

with the furnishing of supplies for the maintenance of the 

college or to receive or accept any compensation or reward 

for services rendered as trustee, except as be~e~ft provided 
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in this section4 

(2) The board of trustees shall let contracts for 

building, furnishing, repairing, or other work or supplies 

for the benefit of the district according to the followinq 

rules and procedures: 

(a) The board of trustees need not meet requirements 

relating to advertising or bidding if a proposed contract 

for building, furnishing, repairing.!. or other work or 

supplies is for less than $5,000. 

(b) Whenever lf the proposed contract casts are less 

than $25,000 but more than $5,000, the board of trustees 

shall procure at least three informal bids, if reasonably 

available, from contractors licensed in Montana. 

(c) Whefte~er !f the proposed contract costs are more 

than $25,000, the board of trustees shall solicit formal 

bids and advertise once each week for at least 2 weeks in a 

newspaper published in each county wfte~e:ft in which the area 

of the district lies, calling for bids to perform sach the 

work or furnish such the supplies. If advertising is 

required, the board shall award the contract to the lowest 

responsible bidder. However, the board of trustees has the 

right to reject any and all bids. 

(3) (a) Nithin 30 days of any award made under 

subsection (2}1c}, an unsuccessful bidder may challenge the 

award by filing an action in district court. The district 
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court shall expedite any challenge filed. The district 

court•s review of the bidding process is limited to the 

question of whether the contract was awarded to the lowest 

responsible bidder. 

(b} If the court finds that the contract was not 

awarded to the lowest responsible bidder, it shall 

invalidate the award and order the board of trustees to 

begin the bidding process again. The bidding process must 

use the same specifications contained in the original 

request for bids." 

Section 14. Section 60-2-112, MCA, 1s amended to read: 

"60-2-112. Competitive bidding. (l) When the estimated 

cost of any work exceeds $10,000, the commission shall let 

the contract by competitive bidding. Award shall be made 

upon ~~en notice and ttpeft-~ueh terms ae the commission may 

prescribe by its rules. However, except when prohibited by 

federal law, the commission shall make awards and contracts 

in accordance with 18-1-102 and lB-1-112. Additionally, the 

contract must be let to the lowest responsible bidder. 

12) The commission may let a contract by means otner 

than competitive bidding if it determines that special 

circumstances so require. The commission must specify the 

special circumstances in writing. 

(3) The commission may enter into contracts with units 

of local government for the construction of projects without 
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competitive bidding if it finds that the work can be 

accomplished at lower total costs, including total cost of 

labor, materials, supplies, equipment usage, engineeringr 

supervision, clerical and accounting services, 

administrative casts, and reasonable estimates of other 

costs attributable to the project. 

(4) (a) Within 30 days of any contract let under this 

section, an unsuccessful bidder may challenge the award by 

filing an action in district court. The district court shall 

expedite any challenge filed. The district court's review of 

the bidding process is limited to the question of whether 

the contract ~as let to the lowest responsible bidder. 

(b) If the court finds that the contract was not let to 

the lowest responsible bidder, it shall invalidate the 

award and order the commission to begin the bidding process 

again. The bidding process must use the same soecifications 

contained in the original request for bids." 

Section 15. Section 85-1-219, MCA, is amended to read: 

•as-1-219. State-owned works -- department approval -

bids. {l) For all state-owned works constructed, repaired, 

altered, improved, maintained, rehabilitated, or 

reconstructed, the department shall: 

(a) review and approve all plans and working drawings 

prepared by engineers or architects, if any; 

(b) approve all bond issues or other financial 
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arrangements and supervise and approve the expenditure of 

all money: 

(C) solicit, 

contracts to the 

accept, 

lowest 

and reject bids 

qualified bidder~ 

and award all 

considering 

conformity Wlth specifications and terms and reasonableness 

of bid amount; 

(d) review and approve all change orders; 

(e) ii.CCept the •,..rorks when completed according 

approved plans and specifications~ 

to 

(2} L!l Except as provided in subsection (3), the 

department must solicit sealed, competitive bids before 

awarding a contract under subsection (l) and may award a 

contract only after receipt of at least one bid, if 

reasonably available. 

{b) Within 30 days of any a~ard made under subsection 

(1), an unsuccessful bidder may challenge the award by 

filing an action in district court. The district court shall 

expedite any challenge filed. The district court 1 S review of 

the bidding process is limited to the question of whether 

the contract was awarded to the lowest qualified bidder, 

considering conformity with specifications and terms and 

reasonableness of bid amount. 

{c) If the court finds that the contract was not let to 

the lowest qualified bidder, considering conformity with 

specification and terms and reasonableness of bid amount, it 
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shall invalidate the award and order the department to begin 

the bidding process again. The bidding process must use the 

same specifications contained in the original request for 

bids. 

(3) ~he department may negotiate a contract. without 

competitive bidding, with a contractor qualified to do 

business in Montana if: 

(a) the department rejects all bids for the work i 

(b) an emergency threatening life or property exists; 

(c) the proposed construction costs are less than 

$25,000; or 

(d) an exigency exists. 

(4} The provisions of Title 18, chapter 2, parts 2 

14 through 4, apply to contracts awarded under this section. 

15 The provisions of Title 18, chapter 2, parts 2 and 3, do not 

16 apply to contracts for which the proposed construction costs 

17 are less than $25,000.'' 

18 

19 

Section 16. Section 85-7-1942, MCA, is amended to read: 

"85-7-1942. Competitive bidding. ill The contract shall 

20 be awarded only to the lowest responsible bidder, who shall 

21 be required to give bond for the faithful performance and 

22 completion of tbe contract. The board sball have the right 

23 to reject any and all bids in its discretion. 

24 (2) (a) Within 30 days of any award made under this 

25 section, an unsuccessful bidder may challenge the award by 
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filing an action in district court. The district court shall 

expedite any challenge filed. The district court's review of 

the biddino process is limited to the question of whether 

the contract was awarded to the lowest responsible bidder. 

(b) If the court finds that the contract was not 

awarded to the lowest responsible bidder, it shall 

invalidate the award and order the board to begin the 

bidding process aaain. The bidding process must use the same 

specifications contained in the original request for bids." 

-End-
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SENATE BILL NO. 358 

INTRODUCED BY WILLIAMS 

A BILL FOR AN ACT ENTITLED: "AN ACT GRANTING AN 

UNSUCCESSFUL BIDDER ON A PUBLIC CONTRACT THE RIGHT TO 

CHALLENGE THE AWARD IN DISTRICT COURT; REQUIRING THE 

DISTRICT COURT TO EXPEDITE A PUBLIC CONTRACT AWARD 

CHALLENGE; LIMITING DISTRICT COURT REVIEW OF THE BIDDING 

PROCESS; AND AMENDING SECTIONS 7-3-1323, 7-5-2301, 7-5-2302, 

7-5-4302, 7-12-2135, 7-12-4143, 7-14-2404, 18-l-102, 

18-2-103, 18-2-301, 18-4-303, 20-9-204, 20-15-104, 60-2-112, 

85-1-219, AND 85-7-1942, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 7-3-1323, MCA, is amended to read: 

•7-3-1323. Competitive, advertised bidding required 

for certain contracts. i!l All contracts entered into by the 

municipality for supplies or materials, for any public work, 

or for the construction, reconstruction, repair, 

maintenance, or operation of any public works or 

improvements, !er-whieh-m~~t-be-pa±d-a-~ttm exceeding $2,000, 

~he%% must be awarded to the lowest responsible bidder after 

public advertisement and competition as may be prescribed by 

ordinance,~ b~~-the The manager ehai±-fta~e has the right to 

reject all bids and advertise again. All advertisements as 

~n> Lwiol>riv• Coun<H 
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to contracts e~aii must contain a reservation of the 

foregoing right. All contracts entered into by the 

municipality shall must be signed by the manager after 

approval thereo£ by the commission. 

{2) {a) Within 30 days of any contract let under this 

section, an unsuccessful bidder may challenge the award by 

filing an action in district court. The district court shall 

expedite any challenge filed. The district court's review of 

the bidding process is limited to the question of whether 

the contract was let to the lowest responsible bidder. 

{b) If the court finds that the contract was not let 

to the lowest responsible bidde~, it shall invalidate the 

award and order the municipality to b@gin--the--biddinq 

proee~~--aga±no--~he--b±ddinq--proee~~--mttst--u~e--the--~ame 

~pee~f~eat±ons-eon~ained-in-the-or±ginal--request--£er--bid~ 

AWARD THE BID TO THE LOWEST RESPONSIBLE BIDDER." 

Section 2. Section 7-5-2301, MCA, is amended to read: 

•7-5-2301. Competitive, advertised bidding required 

for certain larqe purchases or construction contracts. (1) 

Except as provided in 7-5-2304, no contract for the purchase 

of any vehicle, road machinery, or other machinery, 

apparatus, appliances, or equipmentL or for any materials or 

supplies of any kind £or-whieh-m~~t-be-paid-a-~~m in excess 

of $10,000L or for the construction of any building, road, 

or bridge ro~-wh±eh-mtt~t-be-paid-a-~tlm in excess of $10,000L 
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or for the repair or maintenance of any building, road, or 

bridge ror-whieh-must-be-paid-a-~HM in excess of $25,000 

shaii ~ be entered into by a county governing body without 

first publishing a notice calling for bids £o~-£ttrn±sh±n9 

~he-same. 

(2) The notice must be published as provided in 

7-1-2121. 

(3) Every stteh contract under this section ~halt must 

be let to the lowest and best responsible bidder. 

14) Ia) Within 30 days of any award made under this 

section, an unsuccessful bidder may ch~llenge the award by 

filing an action in district court. The district court shall 

expedite any challenge filed. The district court's review of 

the bidding process is limited to the question of whether 

the contract was awarded to the lowest and best responsibl~ 

bidder. 

(b) If the court finds that the contract was not 

awarded to the lowest and best responsible bidder, it shall 

invalidate the award and order the county governing body to 

begi"--the--bidding--proee~s-8ga±"•-Tke~~idding-proeess-mH~~ 

~se--the--s8me--speeiEieations--eo~tai~ed--in--the--origine± 

•eqtte~t--fo•--bids AWARD THE BID TO THE LOWEST AND BEST 

23 RESPONSIBLE BIDDER." 

24 

25 

Section 3. Section 7-5-2302, MCA, is amended to read: 

"7-5-2302. Use of competitive, nonadvertised bidding 

-3- SB 358 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0358/02 

for certain purchases. (1) Except as provided in 7-5-2303, 

on any purchase contract entered into by a county governing 

body for the purchase of any vehicle, machinery, appliances, 

apparatus, building, or materials and supplies ror--w~iek 

mHst--he--paid--a--s~m in excess of $10,000 but less than 

$25,000, bids sha~~ mu~t be solicited without advertising 

from persons, firms, or corporations who have caused to be 

filed with the governing body of the county a request in 

writing that its name be listed with the governing body for 

solicitations on the particular items set forth in the 

request. The governing body shall solicit bids of 

prospective suppliers whose names are listed as provided 

her~i"7--wnien in this section. The solicitation shall 

contain the same information as is required to be set forth 

in advertisements. If a person, firm, or corporation whose 

name is listed fails for a period of 1 year to respond to 

any solicitation for bids, stleh the listing may be canceled. 

(2) The governing body of the county shall let sueh 

the contract to the lowest and best responsible bidder. 

{3) Compliance with the provisions of this section 

shall be considered as meeting the requirements of 7-5-2301. 

{4) {a) Within 30 days of any contract let under this 

section, an unsuccessful bidder may cha·llenge the award by 

filing an action in district court. The d.L~~rict court shall 

expedite any challenge filed. The district ~curt's review of 

-4- SB 358 
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the bidding process is limited to the question of whether 

the contract was awarded to the lowest and best responsible 

bidder. 

{b) If the court finds that the contract was not 

awarded to the lowest and best responsible bidder, it shall 

invalidate the award and order the county governing body to 

begin-the-biddinq-proee~~-aga~~~-~h~--e~eeing--proee~~--m~~t 

ttse--the--same--spee~£~eat~ofts--eontain~d--in--the--original 

req~e~t-for-bid~ AWARD THE BID TO THE LOWEST AND BEST 

RESPONSIBLE BIDDER." 

Section 4. Section 7-5-4302, MCA, is amended to read: 

"7-5-4302. Competitive, advertised bidding required 

for certain purchase and construction contracts. (1) Except 

as provided in 7-5-4303 or 7-5-4310, all contracts for the 

purchase of any automobile, truck, other vehicle, road 

machinery, other machinery, apparatus, appliances, or 

equipment, foe any materials or supplies of any kind, or for 

construction, repair, or maintenanceL for-whiek-mtt5t-be-pa±d 

a---~~m exceeding $10,000L must be let to the lowest 

responsible bidder after advertisement for bids. 

{2} S~e" The advertisement ~ha%% must be made 1n the 

official newspaper of the city or town if there b~-~tt~n is 

an official newspaper, and if not, it shall be made in a 

daily newspaper of general circulation published in the city 

or town if there be-~~eh is one and, otherwise, by vusting 
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in three of the most public places in the city or town. S~eh 

The advertisement, if by publication in a newspaper, sha%% 

mus~ be made once each week for 2 consecutive weeks, and the 

second publication sha~r must be made not less than 5 days 

or more than 12 days before the consideration of bids. If 

~~eh the advertisement is made by posting, 15 days must 

elapse, including the day of posting, between the time of 

the posting of ~~eft the advertisement and the day set for 

considering bids. 

(3) The council may postpone action as to any ~~eh 

contract under this section until the next regular meeting 

after bids are received 

advertisement and may 

in response 

reject any and 

to 

all 

readvertise as provided h@r~in in this section. 

~tleh 

bids 

the 

and 

(4) (a) Within 30 days of any contract let under this 

section, an unsuccessful bidder may cha~lenge the award by 

filing an action in district court. The district court shall 

expedite any challenge filed. The district court's review of 

the bidding process is limited to the question of whether 

the contract was let to the lowest responsible bidder. 

{b) If the court finds that the contract was not let 

to the lowest responsible bidder, it shall invalidate the 

award and order the council to begi:n-the-b:i:dd:_:i:_~g_-=:~!ee~-~~ 

agei~7-Phe-biddinq-proee~~-mtlst-n~e-the-~~me:~~peei£ieation~ 

eontained--±n-the-origina%-regne~t-£o~:bid~ AWARD THE BID TO 

-6- SB 358 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0358/02 

THE LOWEST RESPONSIBLE BIDDER." 

Section 5. Section 7-12-2135, MCA, is amended to read: 

"7-12-2135. Decision on awacd of contract. (1) The 

board of county commissioners may award the contract for 

s~ch the work or improvement to the lowest responsible 

bidder at the prices named in his bid and shall reject all 

proposals other than the lowest regular proposal or bid of 

any responsible bidder. 

(2) The board: 

(a) may reject any and all proposals or bids should it 

deem consider this for the public good; 

(b) may also reject the bid of any party who has been 

delinquent or unfaithful in any former contract with the 

board. 

(3) (a) Within 30 days of any award made under this 

section, an unsuccessful bidder may challenge the award by 

filing an action in district court. The district court shall 

expedite any challenge filed. The district __ c;9_1:!_!"t 1 S revi~w of 

the bidding process is limited to t~e question of whether 

the contract was awarded to the lowest ~~~p~nsible bidder. 

(b) If the court finds that the contract was not 

awarded to the lowest responsible bidder, it shall 

invalidate the award and order the board to begin-the 

biddinq-p~ee~~s-aqain~-~h~-&ieeing-p~oe~~~-mtte~-~ee-the-eftm~ 

~eeif±eetien~-eonte±ned-±n-the-origi"a~--regtteet--!or--bids 
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AWARD THE BID TO THE LOWEST RESPONSIBLE BIDDER." 

Section 6. section 7-12-4143, MCA, is amended to read: 

•7-12-4143. Decision on award of contract. (1) The 

city council may award the contract for said the work or 

improvement to the lowest responsible bidder at the prices 

named in his bid and shall reject all proposals or bids 

other than the lowest regular proposal or bid of any 

responsible bidder. 

{2) The council may reject any and all proposals or 

bids ~no~id if it deem considers this £or in the public good 

and may also reject the bid of any party who has been 

delinquent or unfaithful in any former contract with the 

municipality. 

(3) (a) Within 30 days of any award made under this 

sec~ion, an unsuccessful bidder may challenge the award by 

filing an action in district court. The district court shall 

expedite any challenge filed. The district court's review of 

the bidding process is limited to the question of whether 

the contract was awarded to the lowest responsible bidder. 

~- If the court finds that the contract was not 

awarded to the lowest responsible bidder, it shall 

invalidate the award and order the council to hegin-~he 

biddiftg-proeess-again.-The-bidding-proee~s-mtt~t-tlse-~he-~ame 

~p~eifieat±ons-eontained-in-~he-oriqinal--regtlest--£or--bid~ 

AWARD THE BID TO THE LOWEST RESPONSIBLE BIDDER." 
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Section 7. Section 7-14-2404, MCA, is amended to read: 

"7-14-2404. 

contracts. J..!.l 

Competitive 

Each bidder 

bids 

shall 

for county 

comply with 

road 

the 

requirements of Title 18, chapter 1, part 2. 

shall must be awarded to the lowest responsible 

The contract 

bidder in 

accordance with the requirements of 18-l-102, 18-l-112, and 

Title 18, chapter 2, part 4L and the board may reserve the 

right to reject any and all bids. When there is no 

prevailing rate of wages set by collective bargaining, the 

board shall determine the prevailing rate to be stated in 

the contract. 

{2) (a) Within 30 days of any award made under this 

section, an unsuccessful bidder may challenge the award by 

filing an action in district court. The district court shall 

expedite any challenge filed. The district court's review of 

the bidding process is limited to the question of whether 

the contract was awarded to the lowest responsible bidder, 

pursuant to this section, in accordance with the 

requirements of 18-l-102, 18-l-112, and Title 18, chapter 2, 

part 4. 

(b) If the court finds that the contract was not 

awarded to the lowe~t responsible bidder, in accordanc~_~ith 

the requirements of 18-1-~02, 18-1-112, and Title_~ 

chapter 2, part 4, it shall invalidate the award and order 

the board to beg~~-the-b±edinq-proe~~~--again.--~he--bt~d±ng 
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proeess--m~~t--Hee--~he-seme-speei£ieations-eonteined-in-t"e 

er~qi~a~-reqMe~t-for--bid~ AWARD THE BID TO THE LOWEST 

RESPONSIBLE BIDDER ... 

Section 8. Section 18-1-102, MCA, is amended to read: 

"18-1-102. State contracts to lowest resident bidder. 

(1) (a) In order to provide for an orderly administration of 

the business of the state of Montana in awarding public 

contracts for the purchase of goods and for construction, 

repair, and public works of all kinds, a public agency shall 

award: 

{i) a public contract for construction, repair, or 

public works to the lowest responsible resident bidder whose 

bid does not exceed the applicable percentage when compared 

to the lowest responsible nonresident bidder. The applicable 

percentage is the greater of: 

(A) 3%; or 

(B) the percentage that applies to a resident bidder 

in the award of a public contract for construction, repair, 

or public works in the nonresident bidder's state of 

residence. 

(ii) a public contract for the purchase of goods, if 

the goods are comparable in quality and performance, to the 

lowest responsible resident bidder whose: 

(A) bid is not more than 3% higher than that of the 

lowest responsible nonresident bidder; 
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(B) offered goods are Montana-made and whose bid is 

not more than 5% higher than that of the lowest responsible 

nonresident bidder; or 

(C) offered goods are Montana-made and whose bid is 

not more than 3% higher than that of the lowest responsible 

resident bidder whose offered goods are not Montana-made. 

(b) I i) If both subsections (1)(a)(ii)(B) and 

(l)(a)(ii)(C) are applicable to bids for a contract, the 

contract must be awarded to the resident bidder whose 

offered goods are Montana-made if the bid is: 

(A) not more than 3% higher than that of a resident 

bidder whose offered goods are not Montana-made; and 

(B) not more than 5\ higher than that of the 

nonresident bidder. 

(ii) However, no combination of preferences under this 

subsection may exceed 5%. 

(2) The preferences in this section apply: 

(a) whether the law requires advertisement for bids or 

does not require advertiseme11t for bids; and 

(b) to contracts involving funds obtained from the 

federal government unless expressly prohibited by the laws 

of the United States or regulations adopted pursuant 

thereto. 

ill____(~~ it hi~ ~a :is of an award of a public 

contract under ~~_i_s sec~_~on, an unsuccessful bidder may 
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challenge the award by filing an action in district court. 

The dist£!ct court shall expedite any challenge filed. The 

district court's review of the bidding process is limited to 

the question ~f whether the contract was awarded to the 

lowest resp~nsible bidder in accordance with this section. 

~_If the co~rt finds that the contract was not 

awarded to the lowest responsible bidder in accordance with 

this section, it shall invalidate the award and order the 

agency __ _!2_ begin-- ~hl!--hiddil'lg--proee~~- -l!!lc;pl!l-il"lo -'fhe-bidd:±f'!g 

proeeaa-m~~~-~~e-the-same-3peeifiea~ions--eontain@d---il'l-~~h@ 

origini!!IT--reg~est--for--bid~ AWARD THE BID TO THE LOWEST 

RESPONSIBLE BIDDER." 

Section 9. section 18-2-103, MCA, is amended to read: 

nlB-2-103. Supervision of construction of buildings. 

(l) For the construction of a building costing more than 

$25,000, the department of administration shall: 

(a) review and accept all plans, specifications, and 

cost estimates prepared by 

engineersi 

architects or consulting 

(b) approve all bond issues or other financial 

arrangements and supervise and approve the expenditure of 

all moneys; 

(c) solicit, accept, and reject bids and award all 

contracts to the lowest qualified bidderL considering 

conformity with specifications and terms and reasonableness 
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of bid amounte-Howe¥er7-any-coat~aet-award-that-is-protested 

or-any-eontraee-thet-ts-awarded-to-a-bidder-other--~han--tfte 

iowest--bidde~--±e--s~bjeet--to--approva~--by--the--board-o£ 

examiaere•L 

(d) review and approve all change orders up to $5,000. 

Any other change order must be with the consent of the board 

of examiners. The board of examiners shall act within 14 

working days after processing completion by the department. 

(e) accept the building when completed according to 

accepted plans and specifications. 

(2) The department may delegate on a 

project-by-project basis any powers and duties under 

subsection (1) to other state agencies, including units of 

the Montana university system, upon terms and conditions 

specified by the department. However, any powers and duties 

subject to the approval of the board of examiners may not be 

delegated. 

(3) For repair and maintenance projects, the 

supervision, approval, and consent of the board of examiners 

are not required. 

(4) Before any contract under subsection (1) is 

awarded, two formal bids must have been received, if 

reasonably available. 

(5) The department need not require the provisions of 

Montana law relating to advertising, bidding, or supervision 
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where proposed construction costs are $25,000 o~ less. 

However, with respect to a project having a proposed cost of 

$25,000 or less but more than $5,000, the agency awarding 

the contract must procure at least three informal bids from 

contractors licensed in Montana, if reasonably available. 

(6) For the construction of buildings owned or to be 

owned by a school district, the department of administration 

shall, upon request, provide inspection to insure compliance 

with the plans and specifications for the construction of 

such buildings. ''Construction'' shall include construction, 

repair, alteration, equipping, and furnishing during 

construction, repair, or alteration. These services shall be 

provided at a cost to be contracted for between the 

department of administration and the school district, with 

the receipts to be deposited in the department of 

administration's construction regulation account in a state 

special revenue fund. 

{7) It is the intent of the legislature that student 

housing and other facilities constructed under the authority 

of the regents of the university system are subject to the 

provisions of subsections (1) through (4) of this section. 

(8) The department of military affairs may act as 

contracting agency for buildings constructed under the 

authority of 18-2-102(2)(d); however, the department of 

administration may agree to act as contracting agency on 
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behalf of the department of military affairs. Montana law 

applies to any controversy involving such a contract. 

(9} (a) Within 30 days of any award made under this 

section, an unsuccessful bidder may challenge the award by 

filing an action in district court. The district court shall 

expedite any challenge file~. The district court's review of 

the bidding process is limited to the question of whether 

the contract was awarded to the lowest qualified bidder, 

pursuant to this section, considering conformity with 

specifications and terms and reas_smableness of bid amount. 

(b) If the court finds that the contract was not 

awarded to the lowest gua~ified bi~der, considering 

conformity with specifications and terms and reasonableness 

of bid amount, it shall invalidate the award and order the 

department to begin-ehe-bidd~ng-proee~s-asa±n~-~he-bidding 

proeess-mttst-tt~e-the-~8me-~pe~~fieat~on~--eonta±ned--±n--ehe 

oriqinal--req~est--for--bids AWARD THE BID TO THE LOWEST 

QUALIFIED B}DDER." 

Section 10. Section 18-2-301, MCA, is amended to read: 

•18-2-301. Bids required-- advertising. (l) It is 

unlawful for the board of examiners or any offices, 

departments, institutions, or any agent of the state of 

Montana acting for or in behalf of the state to do, to cause 

to be done, or to let any contract for the construction of 

buildings or the alteration and improvement of buildings and 
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adjacent grounds on behalf of and for the benefit of the 

state when the amount involved is $25,000 or more without 

first advertising in at least one issue each week for 3 

consecutive weeks in two newspapers published in the state, 

one of which must be published at the seat of government and 

the other in the county where the work is to be performed, 

calling for sealed bids to perform s~eh the work and stating 

the time and place bids will be considered. 

(2} All ~tleh work referred to in subsection (1} may be 

done, caused to be done, or contracted for only after 

competitive bidding. ~contract awarded must be awarded to 

the lowest responsible bidder. 

(3} If no bid for ~tleh the work is accepted, the work 

may not be done or accomplished. The work may be 

readvertised from time to time until awarded to a qualified 

competitive bidder. 

(4) This section does not apply to work done by 

inmates at an institution in the department of institutions. 

(5) (a) Within 30 days of any award made under this 

section, an unsuccessful bidder may challenge the award by 

filing an action in district court. The district court shall 

expedite any challenge filed. The district court's review of 

the bidding process is limited to the _question of whether 

the contract was awarded to the lowest r~~~sible bidder, 

considering conformity with specifications and_. terms and 
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[easonableness of bid amount. 

(b) If the court finds that the contract was not 

awarded to the lowest responsible bidder, it shall 

invalidate the award and order-the-b±de±ftg-proee~~-~e-beg±n 

a9ain~-~he-b±dding-proee~s-mnst-~se-ehe-~ame--speeifieations 

eeft~Sifted--ift-the-e~igifts±-~eq~est-for-bids ORDER THE PROPER 

ENTITY TO AWARD THE BID TO THE LOWEST RESPONSIBLE BIDDER." 

Section 11. Section 18-4-303, MCA, is amended to read: 

"18-4-303. Competitive sealed bidding. ( 1} An 

invitation for bids must be issued and must include a 

purchase description and conditions applicable to the 

procurement. 

(2) Adequate public notice of the invitation for bids 

must be given a reasonable time prior to the date set forth 

therein for the opening of bids, in accordance with rules 

adopted by the department. Notice may include publication in 

a newspaper of general circulation at a reasonable time 

prior to bid opening. 

(3) Bids must be opened publicly in the presence of 

one or more witnesses at the time and place designated in 

the invitation fur bids. Each bidder has the right to be 

present, either in person or by agent, when the bids are 

opened and has the right to examine and inspect all bids. 

The amount of each bid and such other relevant information 

as may be specified by rule, together with the name of each 
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bidder, must be recorded. The record must be open to public 

inspection. After the time of award, all bids and bid 

documents must be open to public inspection in accordance 

with the provisions of 2-6-102. 

"{4) Bids must be unconditionally accepted without 

alteration or correction, except as authorized in this 

chapter. Bids must be evaluated based on the requirements 

set forth in the invitation for bids, which may include 

criteria to determine acceptability, such as inspection, 

testing, quality, workmanship, delivery, and suitability for 

a particular purpose. Those criteria that will affect the 

bid price and be considered in evaluation for award must be 

objectively measurable, such as discounts, transportation 

costs, and total or life-cycle costs. The invitation for 

bids shall set forth the evaluation criteria to be used. 

Only criteria set forth in the invitation for bids may be 

used in bid evaluation. 

{5) Correction or withdrawal of inadvertently 

erroneous bids, before or after award, or cancellation of 

awards or contracts based on such bid mistakes may be 

permit ted in accordance with rules 

department. After bid opening no changes in 

adopted by 

bid prices 

the 

or 

other provisions of bids prejudicial to the interest of the 

state or fair competition may be permitted. Except as 

otherwise provided by rule, all decisions to permit the 

-18- SB 358 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2!> 

SB 0358/02 

correction or withdrawal of bids or to cancel awards or 

contracts based on bid mistakes must be supported by a 

written determination made by the department. 

(6) The contract must be awarded with reasonable 

promptness by written notice to the lowest responsible and 

responsive bidder whose bid meets the requirements and 

criteria set forth in the invitation for bids, including the 

preferences established by Title 18, chapter 1, part 1. If 

all bids exceed available funds as certified by the 

appropriate fiscal officer and the low responsive and 

responsible bid does not exceed such funds by more than 5%, 

the director 

authorized, in 

or the head 

situations 

of a 

where 

purchasing 

time or 

agency is 

economic 

considerations preclude resolicitation of a reduced scope, 

to negotiate an adjustment of the bid price, including 

changes in the bid requirements, with the low responsive and 

responsible bidder in order to bring the bid within the 

amount of available funds. 

(7) When it is considered impractical to initially 

prepare a purchase description to support an award based on 

price, an invitation for bids may be issued requesting the 

submission of unpriced offers, to be followed by an 

invitation for bids limited to those bidders whose offers 

have been qualified under the criteria set forth in the 

first solicitation. 
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(8) (a) Within 30 days of any award made under this 

section, an unsuccessful bidder may challenge the award by 

filing an action in district court. The district court shall 

expedite any challenge filed. The district court 1 S review of 

the bidding process is limited to the question of whether 

the contract was awarded to the lowest responsible and 

responsive bidder whose bid met _!he ~uirements and 

criteria set forth in the invi_tation for bids, including the 

preferences established by Title 18, chapter 1, part l. 

(b) If the court finds that the contract was not 

awarded to the lowest responsible and responsive bidder 

whose bid met the requirements and criteria set forth in the 

invitation for bids, including the preferences established 

by Title 18, chapter lf part 1, it shall invalidate the 

award and order the purchasing agency to begin-tne-bidding 

proce99--ega±n.--~ne--b±dd±ng--p~oee~~--mtl~t--u~e--the--sa~e 

spee±£±eat±on~--eonta±ned--in--~ne-o~iqina±-reg~est-£er-bids 

AWARD THE BID TO THE LOWEST RESPONSIBLE AND RESPONSIVE 

BIDDER. 11 

Section 12. Section 20-9-204, MCA, is amended to read: 

"20-9-204. Conflicts of interests, letting contracts, 

and calling for bida. (1) It is unlawful for eny ~ trustee 

to: 

(a) have any ~ pecuniary interest, either directly or 

indirectlyr in any contract made by him in his official 
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capacity ot by the board of trustees of which he is a 

member; or 

(b) be employed in any capacity by the school district 

of which he is trustee. 

(2) For the purposes of subsection (1): 

(a) ''pecuniary interest'' does not include holding an 

interest of 10% or less in a corporation; 

(b) ''contract" does not include: 

(i) merchandise sold to the highest bidder at public 

8ttetien~ auction; 

(ii) investments or deposits in financial institutions 

which are in the business of loaning or receiving money when 

~tteh the investments or deposits are made on a rotating or 

ratable basis among financial institutions in the community 

or when there is only one financial institution in the 

community; or 

{iii) contracts for professional services other than 

salaried services or for maintenance or repair services or 

supplies when the services or supplies are not reasonably 

available from other sources if the interest of any board 

member and a determination of ~~en lack of availability are 

entered in the minutes of the board meeting at which the 

contract is considered. 

(3) Whenever the estimated cost of any building, 

furnishing, repairing, or other work for the benefit of the 
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district or purchasing of supplies for the district exceeds 

the sum of $7,500, the work done or the purchase made shall 

be by contract. Each such contract must be let to the lowest 

responsible bidder after advertisement for bids. Stte~. !_he 

advertisement shall be published in the newspaper which will 

give notice to the largest number of people of the district 

as determined by the trustees. Stteh The advertisement shall 

be made once each week for 2 consecutive weeksL and the 

second publication shall be made not less than 5 days or 

more than 12 days before consideration of bids. A contract 

not let pursuant to this section ~h8TT-be is void. 

{4) Whenever bidding is required, the trustees shall 

award the contract to the lowest responsible bidder, except 

that the trustees may reject any or all bids. 

(5) Nothing in this section ~h8XX-~eqt~±~e requires the 

board of trustees to let a contract for any routine and 

regularly performed maintenance or repair project or service 

which can be accomplished by district staff whose regular 

employment with stzeh th~ school district is related to the 

routine performance of maintenance for stzeh the district. 

(6) {a) Within 3q days of any contract let under this 

section, an unsuccessf~~- bidder may challenge the award by 

filing an action in dis~rict court. The district court shall 

expedi~e any challenge filed. The district court's review of 

the bidding pro~~~~-lg limited to the question of whether 
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the contract was let to the lowest responsible bidder. 

(b) If the court finds that the contract was not let 

to the lowest responsible bidder, it shall invalidate the 

award and order the board of trustees to begi~--e~e--bidd±"g 

proee s s--a gal: n •- -If he-- b :idd ± "tJ- -proee ~ ~ -:.::-_~tt ~ t-- t:1 s @-- t: he--same 

spec± fie: a t±ons -conta i:ned-i:f\ -+::he -ori:~ine: ±- -_!'_~qttes t:--r~r--bids 

AWARD THE BID TO THE LOWEST RESPONSIBLE BIDDER." 

Section 13. Section 20-15-104, MCA, is amended to 

read: 

•20-15-104. Pecuniary interest and letting contracts. 

(1) It shall be unlawful for any ~ community college 

district trustee to have ~"Y ~ pecuniary interest, either 

directly 

college 

or indirectly, in the erection of llf\1 ~ community 

building in his district or in furnishing or 

repairing ~he-~em~ a building or be in any manner connected 

with the furnishing of supplies for the maintenance of the 

college or to receive or accept any compensation or reward 

for services rendered as trustee, except as herein provided 

in this section. 

(2) The board of trustees shall let contracts for 

building, furnishing, repairing, or other work or supplies 

for the benefit of the district according to the following 

rules and procedures: 

(a) 

relating 

The board of trustees need not meet requirements 

to advertising or bidding if a proposed contract 
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for building, furnishing, repairingL or other work or 

supplies is for less than $5,000. 

(b) Wheneve~ !f the proposed contract costs are less 

than $25,000 but more than $5,000, the board of trustees 

shall procure at least three informal bidsr if reasonably 

available, from contractors licensed in Montana. 

(c) wne"ever lf the proposed contract costs are more 

than $25,000, the board of trustees shall solicit formal 

bids and advertise once each week for at least 2 weeks in a 

newspaper published in each county wherein in which the area 

of the district lies, calling for bids to perform ~aeh the 

work or furnish ~tleh the supplies. If advertising is 

required, the board shall award the contract to the lowest 

responsible bidder. However, the board of trustees has the 

right to reject any and all bids. 

(3) (a) Within 30 days of any award made under 

subsection 12)1c), an unsuccessful bidder may challenge the 

~ward _b.Y___U_!_~.~g_ an act ion in district court. The district 

court shall expedite any challenge filed~ The district 

court's review of the bidding process is limited to the 

question of whether the contract was awarded to the lowest 

responsible bidder. 

(b) If the court finds that the contract was not 

awarded to the lowest responsible bidder, it shall 

invalidate the award and order the board of trustees to 
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&egift-the-bide*ng-preeess-aqaiftT-~ft~--bidding--p~oeess--m~s~ 

~se--the--eame--speciEieatiens--eontained--in--the--eriqina% 

req~est-for-bids AWARD THE BID TO THE LOWEST RESPONSIBLE 

BIDDER." 

Section 14. section 60-2-112, MCA, is amended to read: 

"60-2-112. Competitive ~idding. (1) When the estimated 

cost of any work exceeds $10,000, the commission shall let 

the contract by competitive bidding. Award shall be made 

upon such notice and ttpon-stteh terms as the commission may 

prescribe by its rules. However, except when prohibited by 

federal law, the commission shall make awards and contracts 

in accordance with 18-l-102 and 18-1-112. Additionally, the 

contract must be let to the lowest responsible bidder. 

(2} The commission may let a contract by 

than competitive bidding if it determines 

circumstances so require. The commission must 

special circumstances in writing. 

means other 

that special 

specify the 

(3) The commission may enter into contracts with units 

of local government for the construction of projects without 

competitive bidding if it finds that the work can be 

accomplished at 1Qwer total costs, including total cost of 

labor, materials, supplies, equipment usage, engineering, 

supervision, clerical and accounting services, 

administrative costs, and reasonable estimates of other 

costs attributable to the project. 
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(4) (a) Within 30 days of any contract let under this 

section, an unsuccessful bidder may challenge the award by 

filing an action in district court. The district court shall 

expedite any challenge filed. The district court's review of 

the bidding process is limited to the question of whether 

the contract was let to the lowest responsible bidder. 

(b) If the court finds that the contract was not let 

to the lowest responsible bidder, it shall invalidate the 

award and order the commission to begift-~he-b~ddiftg-p~oee~~ 

aga±ft.-The-biddiftg-p~oee~~-mH~e-H~e-efte-~ame--~peei£ie~~ione 

eontained--in-tne-oriqina±-regHe~t-for-bid~ AWARD THE BID TO 

THE LOWEST RESPONSIBLE BIDDER." 

Section 15. Section 85-1-219, MCA, is amended to read: 

"85-1-219. State-owned works -- department approval --

bids. (1) For all state-owned works constructed, repaired, 

altered, improved, maintained, 

reconstructed, the department shall: 

rehabilitated, or 

(a) review and approve all plans and working drawings 

prepared by engineers or architects, if any; 

(b) approve all bond issues or other financial 

arrangements and supervise and approve the expenditure of 

all money; 

(c) solicit, 

contracts to the 

accept, 

lowest 

and reject bids and award all 

qualified bidderL considering 

conformity with specifications and terms and reasonableness 
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of bid amount; 

(d) review and approve all change orders; 

(e) accept the works when completed according to 

approved plans and specifications. 

(2) 1!1 Except as provided in subsection (3), the 

department must solicit sealed, competitive bids before 

awarding a contract under subsection (1) and may award a 

contract only after receipt of at least one bid, if 

reasonably available. 

(b} Within 30 days of any award made under subsection 

(1), an unsuccessful bidder may challenge the award by 

filing an action in district court. The district court shall 

expedite any challenge filed. The district court's review of 

the bidding process is limited to the question of whether 

the contract was awarded to the lowest qualified bidder, 

considering conformity with specifications and terms and 

reasonableness of bid amount. 

(c) If the court finds that the contract was. not let 

to the lowest qualified bidder, considering conformity with 

specification and terms and reasonableness of bid amount, it 

shall invalidate the award and order the department to 8egi~ 

hhe-8idd±ng-p~oeess-againo-The-b±dd±ng-p~oees~-ma~e-ase--~ft~ 

seme--speeif±eations--eontained--in-the-origifta±-reqaeet-for 

bid~ AWARD THE BID TO THE LOWEST QUALIFIED BIDDER. 

(3) The department may negotiate a contract, without 
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competitive bidding, with a contractor qualified to do 

business in Montana if: 

(a) the department rejects all bids for the work; 

(b) an emergency threatening life or property exists; 

(c) the proposed construction costs are less than 

$25,000; or 

(d) an exigency exists. 

(4) The provisions of Title 18, chapter 2, parts 2 

through 4, apply to contracts awarded under this section. 

The provisions of Title 18, chapter 2, parts 2 and 3, do not 

apply to contracts for which the proposed construction costs 

are less than $25,000.'' 

Section 16. 

read: 

"85-7-1942. 

Section 85-7-1942, MCA, 

Competitive bidding. J.!l 

is amended to 

The contract 

shall be awarded only to the lowest responsible bidder, who 

shall be required to give bond for the faithful performance 

and completion of the contract. The board shall have the 

right to reject any and all bids in its discretion. 

12! _ (a) Within 30 days of any award made under this 

section, an unsuccessful bidder may challenge the award by 

filing an action in district court. The district court shall 

expedite any challenge filed. The district court's review of 

the bidding process is limited to the question of whether 

the contract was awarded to the lowest responsible bidder. 
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(b) If the court finds that the contract was not 

awarded to the lowest responsible bidder, it shall 

invalidate the award and order the board to begin-the 

4 ~iddiftg-proeess-againo-~he-bidding-p~oeess-m~st-ttse-~he-same 

5 speeifieations-eenteined-in-the-originai--reqttest--£o~--bids 

6 AWARD THE BID TO THE LOWEST RESPONSIBLE BIDDER." 

-End-
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