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BILL N0, F4F

INTRODUCED BY )7, -
v

A BILL FOR AN ACT ENTITLED: "AN ACT GRANTING AN
UNSUCCESSFUL BIDDER ON A PUBLIC CONTRACT THE RICHT TO
CHALLENGE THE AWARD IN DISTRICT COURT; REQUIRING THE
DISTRICT CQURT TO EXFEDITE A PUBLIC CONTRACT AWARD
CHBALLENGE; LIMITING DISTRICT COURT REVIEW OF THE BIDDING
PROCESS; AND AMENDING SECTIONS 7-3-1323, 7-5-2301, 7-5-2302,
7-5-4302,  7-12-2135, 7-12-4143, 7-14-2404, 18-1-102,
18-2-1031, 18-2-301, 18-4-303, 20-9-204, 20-15-104, 60-2-112,
85-1-219, AND 85-7-1942, MCA." '

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 7-31-1323, MCA, is amended to read:

"7-3-1323. Competitive, advertised bidding required for
certain contracts. (1) All contracts entered into by the
municipality Eor supplies or materials, for any public work,
or for the construction, reconstruction, repair,
maintenance, ot operation of any public works or
improvements, for-which-muse-be-patd-a-sum exceeding $2,000,
shati must be awarded to the lowest responsible bidder after
public advertisement and competition as may be prescribed hy
ordinancey, but-the The manager shati-have has the right to

reject all bids and advertise again. All advertisements as
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to contracts shait must contain a reservation of the
foregoing right. All contracts entered into by the
municipality shati must be signed by the manager after
approval thereef by the commission.

(2) (a) Within 30 days of any contract let under this

section, an unsuccessful bidder may challenge the award by

filing an_actian in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited to the question of whether

the contract was let to the lowest responsible bidder.

{(b) If the court finds that the contract was not let to

the lowest responsible bidder, it shall invalidate the award

and order the municipality to begin the bidding process

again. The bidding process must use the same specifications

contained in the original reguest for bids."

Section 2. Section 7-5-2301, MCA, is amended toc read:

"7-5-23D01. Competitive, advertised bidding required for
certain large pucrchases or construction contracts. (1}
Except as provided in 7-5-2304, no contract for the purchase

of any vehicle, road machinery, or other machinery,

apparatus, appliances, or equipment, e+ for any materials or

supplies of any kind fer-which-must-be-paid-a~-sum in excesas

of $10,000, or for the construction of any building, road,
or bridge far-which-must-be-pard-a-sum in excess of $10,000,

or for the repair or maintenance of any building, road, or

-2- INTRODUCED BILL
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bridge for-whiech-must-be-pazd-a-sum in excess of $25,000
shait may be entered into by a county g9overning body without
first publishing a notice calling for bids fer-furnishing

the-same.

{2) The notice must be published as provided in
7-1-2121.

(3) Every sueh contract under this section shaii must

be let to the lowest and best responsible bidder.

{4) (a) Wicthin 30 days of any award made under this

section, an unsuccessful bidder may challenge the award by

filing an action in district court. The district court shall

expedite any challenge filed. The district court's review af

the bidding process is limited to the question of whether

the contract was awarded to the lowest and best responsible

bidder.

(b) If the court finds that the contract was not

awarded *to the lowest and best responsible bidder, it shall

invalidate the award and order the county governing body to

begin the bidding process again. The bidding process must

use the same specifications contained in the original

request for bids."

Section 3. section 7-5-2302, MCA, is amended to read:

*7~5~2302. Use of competitive, nonadvertised bidding
for c¢ertain purchases. (1) Except as provided in 7-5-2303,

on any purchase contract entered into by a county governing
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body for the purchase of any vehicle, machinery, appliances,
apparatus, building, or materials and supplies for-whieh
must-be-paté-s~aum in excess of $10,000 but leas than
$25,000, bids shai: must be sulicited without advertising
from persons, firms, or corporations who have caused to be
filed with the governing body of the county a request in
writing that its néme be listed with the governing body for
solicitations on the particular items set forth in the
request. The gowerning body shall solicit bids af
prospective suppiiers whose names are listed as provided

herezny--whreh 1in  this section. The soligitation shall

contain the same information as is required to be set forth
in advertisements. If a person, firm, or corporation whose
name is listed fails for a period of 1 year to respond to
any solicitation for bids, euwel the listing may be canceled.

{2) The governing body of the county shall let saweh the
contract to the lowest and besat responsible bidder.

(3) Compliance with the provisians of this section
shall be considered as meeting the requirements of 7-5-2301.

(4) (a) Within 30 days of any contract let under this

section, an unsuccessful bidder may challenge the award by

filing an action in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process 1is limited to the question of whether

the contract was awarded to the lowest and best responsible

-4-
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bidder.

{b) If the court finds that the contract was not

awarded to the lowest and best responsible bidder., it shall

invalidate the award and order the county governing body to

begin the bidding process again. The bidding process must

use the same specifications contained in the ocriginal

request for bids.,"

Section 4. section 7-5-4302, MCA, is amended to read:

"7-5-4302. Competitive, advertised bidding required for

certain purchase and construction contracts. (1) Except as

provided in 7-5-4303 or 7-5-4310, all contracts for the

purchase of any automobile, truck, other vehicle, road

machinery, other machinery, apparatus, appliances, ar

equipment, for any materials or supplies of any kind, or for
construction, repair, or maintenance, fer-which-muse-be-patd

&--—sum exceeding $10,000, must be let to the lowest

responsible bidder after advertisement for bids.

{2) Suel The advertisement sha*® must be made in the

official newspaper of the city or town if there be-sueh is

an official newspaper, and if not, it shall be made in a

daily newspaper of general circulation published in the city

9r town if thete be-such is one and, otherwise, by posting
in three of the most public places in the city or town. Sueh

The advertisement, if by publication in a newspaper, shati

must be made once each week for 2 consecutive weeks, and the
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second publication shatt must be made not less than S5 days
or more than 12 days before the consideraticn of bids. If
suenr the advertisement is made by posting, 15 days must
elapse, including the day of posting, between the time of
the posting of saweh the advertisement and the day set for
congidering bids.

(3) The council may postpone action as tao any sueh

contract under this section until the next regular meeting

after bids are received in response to sach the
advertisement and may reject any and all bids and

readvertise as provided herein in this secticn.

{(4) (a) Within 30 days of any contract let under this

section, an unsuccessful bidder may challenge the award by

£iling an action in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited to the guestion of whether

the contract was let to the lowest responsible bidder.

{b) TF the court finds that the contract was not let to

the lowest responsible bidder, it shall invalidate the award

and order the council to begin the bidding process again.

The bidding process must use the same specifications

contained in the original request for bids.”

Section 5. section 7-12-2135, MCA, is amended to read:

"7-12-2135. Decision on award of contract. (1) The

board of county commissioners may award the contract for
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sweh the work or improvement to the lowest responsible
bidder at the prices named in his bid and shall reject all
proposals other than the lowest regular proposal or bid of
any responsible bidder.

(2) The board:

(a) may reject any and all proposals or bids should it
deem consider this for the public good:

{b) may alsc reject the‘bid of any party who has been
delinquent <r unfaithful in any former contract with the

board.

(3) (a) Within 30 days of any award made under this

section, an unsuccessful bidder may challenge the award by

filing an action in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited to the questicon of whether

the contract was awarded toc the lowest responsible bidder.

{(b) If the court finds that the contract was not

awarded ta the lowest responsible bidder, it shall

invalidate the award and order the board to begin the

pidding process again. The bidding process must use the same

specifications contained in the original request for bids."

Section 6. Ssection 7-12-4143, MCA, is amended to read:

*7-12-4143. Decision on avard of contract. (1)} The city
council may award the contract for satd the work or

improvement to the lowest responsible bidder at the prices
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named in his bid and shall reject all propeosals or bids
other than the lowest reqgular proposal or bid of any
responsible bidder.

{(2) The council may reject any and all proposals or
bids aheuid if it deem considers this fer in the public good
and may also reject the bid of any party who has been
delinguent or unfaithful in any former contract with the

municipality.

{3) {a) Within 30 days of any award made under this

section, an_ unsuccessful bidder may challenge the award by

filing an action in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding procegs is limited to the question of whether

the contract was awarded to the lowest responsible bidder.

(b} If the court finds that the contract was not

awarded to the lowest responsible bidder, it shall

invalidate the award and order the council to begin the

bidding process again. The bidding process must use the same

specifications contained in the original request for bids."

Section 7. Section 7-14-2404, MCA, is amended to read:

"7-14-2404. Competitive bids for county road contracts.
(1) Each bidder shall comply with the requirements of Title
18, chapter 1, part 2. The contract shati must be awarded
to the lowest responsible bidder in accordance with the

requirements of 18-1-102, 18-1-112, and Title 18, chapter 2,
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part 4, and the board may reserve the right to reject any

and all bids. When there is no prevailing rate of wages set

by collective bargaining, the board shall determine the

prevailing rate to be stated in the contract.

(2) {(a) Within 30 days of any award made under this

secticon, an unsuccessful bidder may challenge the

award by
Eiling an action in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding progess is limited to the guestion of whether

the contract was awarded to the lowest responsible bidder.

pursuant to this section, in accordance with the

requirements of 18-1-102, 18-1-112, and Title 18, chapter 2,

part 4.

{b) If the court finds that the contract was not

awarded to the lowest responsible bidder, in accordance with

the requirements of 18-1-102, 18-1-112, and Title 18,

chapter 2, part 4, it shall invalidate the award

and orcder

the board to begin the bidding process again. The bidding

process must use the same specifications contained in the

original request for bids."

Section 8. section 18-1-102, MCA, is amended to read:

“18~1-102. State contracts to lowest resident bidder.

(1) (a) In order to provide for an orderly administration of

the business of the state of Montana in awarding public

contracts for the purchase of goods and for construction,
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repair, and public works of all kinds, a public agency shall
award:

(i} a public contract for construction, repair, or
public works to the lowest responsible resident bidder whose
bid does not exceed the applicable percentage when compared
to the lowest responsible nonresident bidder. The applicable
percentage is the greater of:

(A} 3%; or

(B) the percentage that applies to a resident bidder in
the award of a public contract for constructiaon, repair, or
public works in the nonresident bidder's state of tesidgnce.

(ii) a public centract for the purchase of goods, if
the goods are comparable in quality and performance, to the
lowest responsible resident bidder whose:

(A) bid is not more than 3% higher than that of the
lowest responsible nonresident bidder;

(B) offered goods are Montana-made and whose bid is not
more than 5% higher than that of the lowest responsible
nonresident bidder: ar

(C}) offered goods are Montana-made and whose bid is not
more than 3% higher than that of the lowest responsible
resident bidder whose offered goods are not Montana-made.

(b) (i) IE bath subsections (L)ta)tii)(B) and
(1)(a}(ii}(C) are applicable to bids for a contract, the

contract must be awarded to the resident Dbidder whose

-10-
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offered goods are Montana-made if the bid is:

(&) not more than 3% higher than that of a resident

bidder whose offered goods are not Montana-made:; and

(B} not more than St higher than that of the
nonresident bidder.

{ii) However, no combination of preferences under this

subsection may exceed 5%.

{2) The preferences in this section apply:

(a4} whether the law requires advertisement for bids or

does not require advertisement for bids; and

{b) to contracts invoiving funds obtained from the

federal government unless expressly prohibited by the laws

of the United States or regqulations adopted pursuant

thereto.

t3) {a) Within 30 davs of an award of a public contract

under this section, an unsuccessful bidder may challenge the

award by filing an action in district court. The district

court shall expedite any challenge filed. The district

court's review of the bidding process is limited to the

question of whether the contract was awarded to the lowest

responsible bidder in accordance with this section.

{b) If the court finds that the cohNtract was not

awarded to the lowest responsible bidder in accordance with

this section, it shall invalidate the award and order the

agency to begin the bidding process again. The

bidding
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process must use the same specifications contained in the

original request for bids."

Section 9. section 18-2-103, MCA, is amended to read:

"18-2-103. Supervision of construction of buildings.
(1) For the construction of a building costing more than
$25,000, the department of administration shall:

{a) review and accept all plans, specifications, and
cost estimates prepared by architects or consulting
engineers;

(b) approve all bond issues or other financial
arrangements and supervise and approve the expenditure of
all moneys;

(c) solicit, accept, and reject bids and award all
contracts to the lowest qualified bidder, <considering
conformity with specifications and terms and reascnableness
of bid amount--However;-any-contract-award-that-is-protesced
or-any-contract-thas—-ia~awarded-to-a-bidder-other--than-~the
towest--bidder——is--subjest--to--apprevat--by--che--beard-of
examinersz;

(d) rgview and approve all change orders up to $5,000.
Any other change order muat be with the consent of the board
of examiners. The board of examiners shall act within 14
working days after processing completion by the department.

{e}) accept the building when completed according to

accepted plans and specifications.

-12~-
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(2) The department may delegate on a project-by-project
basis any powers and duties under subsection (1) to other
state agencies, including units of the Montana university
system, upon terms and conditions specified by the
department. However, any powers and duties subject to the
approval of the board of examiners may not be delegated.

(3) For repair and maintenance projects, the

supervisicn, approval, and consent of the board of examiners
are not required.

(4) Before any contract under subsection (1) is
awarded, two formal bids must have been received, if
reasonably available,

(S) The department need not require the provisions of
Montana law relating to advertising, bidding, or supervision
where proposed construction c¢osts are $25,000 or less.
However, with respect to a project naving a proposed cost of
$25,000 or less but more than $5,000, the agency awarding
the contract must procure at least three informal bids from
contractors licensed in Montana, if reasonably available.

(6) For the construction of buildings owned or to be
owned by a school district, the department of administration
shall, upon request, provide inspection to insure compliance
with the plans and specifications for the construction of

such buildings. "Construction" shall include construction,

repair, alteration, equipping, and furnishing during
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construction, repair, or alteration. These services shall be
provided at a cost to be contracted for between the
department of administration and the school district, with
the recelpts to be deposited in the department of
administration's construction regulation account in a state
special revenue fund.

{7) It is rhe intent of the legislature that student
housina and other facilities &onstructed under the authority
of the regents of the university system are subject to the
provisions of subsections (1} through (4) of this section.

{8) The department of military affairs may act as
contracting agency for buildings constructed under the
authority of 18-2-162(2)(d}: however, the department of
administration may agree to act as contracting agency on
behalf of the department of military affairs. Montana law

applies to any controversy involving such a contract.

(9} (a) wWithin 30 days of any award made under this

section, an unsuccessful bidder may challenge the award by

€iling an action in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited to the question of whether

the contract was awarded to the lowest qualified bidder,

pursuant to this section, considering conformity with

specifications and terms and reasonableness of bid amount.

tb) If the court finds that the contract was not

—14—
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awarded to the lowest qualified bidder, considering

conformity with specifications and terms and reasconableness

of bid amount, it shall invalidate the award and order the

department to begin the bidding process again. The bidding

process must use the same specifications contained in the

original request for bids."

Section 10. section 18-2-301, MCA, is amended to read:

“18-2-301. Bids required -- advertising. (1) It is
unlawful for the board of examiners or any offices,

departments, institutlions, or any agent of the state of

Montana acting for or in behalf of the state to do, to cause

to be done, or to let any contract for the construction of

builidings or the alteration and improvement of buildings and

adjacent grounds on behalf of and for the benefit of ‘the

state when the amount iavolved is §$25,000 or more without

first advertising in at least one issue each week for 3

consecutive weeks in tWwo newspapers published in the state,
one of which must be published at the seat cf government and

the other in the county where the work is to be performed,

calling for sealed bids to perform sueh the work and stating
the time and place hids will be considered.

{2) All such work referred to in subsection {1) may be

done, caused to be done, or contracted for only after

competitive bidding. Any contract awarded must be awarded to

the lowest responsible bidder.

~-15-

10
11
12
13
14
15
16
17
18
19

20

21

22

23

24

25

LC 0796/01

(3) If no bid for saeh the work is accepted, the work
may not be done or accomplished. The work may be
readvertised from time to time until awarded to a qualified
competitive bidder.

{4) This section does not apply to work done by inmates
at an institution in the department of institutions.

{5) t(a) Within 30 days of any award made under this

section, an unsuccessful bidder may challenge the award by

Eiling an acticn in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited to the question of whether

the contract was awarded to the lowest responsible bidder,

considering conformity with specificagions and terms and

reasconableness of bid amount.

(b] If rhe court £inds that the contract was not

awarded to the lowest responsible bidder, it shall

invalidate the award and order the bidding process to bedin

again. The bidding process must use the same specifications

contained in the original request for bids."

Section 11. section 18-4-303, MCA, is amended to read:
"18-4-303. Competitive sealed bidding. (1) An
invitation Ffor bids must be issued and must include a

purchase description and conditions applicable to the

procurement,

(2) Adequate public notice of the invitation for bids

-16~



m ~

o

10
11
12
13
14
15
16
17
1B
19
20
21
22
23
24

25

LC 0796/01

must be given a reasonable time prior to the date set forth
therein for the opening of bids, in accordance with rules
adopted by the department. Notice may include publication in
a newspaper of general circulation at & reasonable time
prior to bid opening.

(3) Bids must be opened publicly in the presence of ane
or more witnesses at the time and place designated in the
invitation for bids. Each Bidder has the right to be
present, either in person or by agent, when the bids are
opened and has the right tc examine and inspect all bids.
The amount of each bid and such other relevant information
as may be specified by rule, together with the name of each
bidder, must be recorded. The record must be open to public
inspection. After the time of award, all bids and bid

documents must be open to public inspection in accordance

with the provisions of 2-6-102.

(4) Bids must be unconditionally accepted without
alteration or correction, except as autheorized in this
chapter. Bids must be evaluated based on the requirements
set forth in the invitation for bids, which may include
criteria to determine acceptability, such as inspection,
testing, quality, workmanship, delivery, and suitability for
a particular purpose. Those criteria that will affect the
bid price and be considered in evaluation for award must be

objectively measurable, such as discounts, transportation

_17_

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 07%96/01

costs, and total cor life-cycle costs. The invitation for

bids shall set forth the evaluation criteria to be used.

Only criteria set forth in the invitation for bids may be

used in bid evaluation.

{3) Correction or withdrawal of inadvertently erroneous
bids, before or after award, or cancellation af awards or

contracets based on such bid mistakes may be permitted in

accordance with rules adopted by the department. After bid

opening no changes in bid prices or other provisions of bids
prejudicial to the interest of the state or fair competition
may be permitted. Except as otherwise provided by rule, all
decisions to permit the correction or withdrawal of bids or
to cancel awards or contracts based on bid mistakes must be
supported by a written determination made by the department.

(6) The contract must be awarded with reasonable
promptness by written notice to the lowest responsible and

responsive bidder whose bid meets the requirements and

criteria set forth in the invitatien for bids, including the
preferences established by Title 18, chapter 1, part 1. If
all bids exceed available funds as certified by the
appropriate fiscal officer and the 1low responsive and
responsible bid does not exceed such funds by more than 5%,

the director or the head of a purchasing agency is

authorized, in situaticns where time or ecanomic

considerations preclude resolicitation of a reduced scope,

_18_
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to negotiate an adjustment of the bid price, including
changes in the bid requirements, with the low responsive and
responsible bidder in order to bring the bid within the
amount of available funds.

{7) When it is considered impractical to initially
prepare a purchase description to support an award based on
price, an invitation for bids may be issued requesting the
submission of unpriced offers, to be Iocllowed by an
lhvitation for bids limited to those bidders whose offers
have been qualified under the criteria set £forth 1in the

first solicitation.

{8) (a) Within 30 days of any award made under this

section, an unsuccessful bidder may challenge the award by

filing an action in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited to the question of whether

the contract was awarded to the lowest responsible and

responsive bidder whose bid met the reguirements and

criteria set forth in the invitation for bids, including the

preferences established by Title 18, chapter 1, part 1.

{by IfF the court finds that the contract was not

awarded to the lowest responsible and responsive bidder

whose bid met the requirements and criteria set forth in _the

invitation for bhids, including the preferences established

by Title 18, chapter 1, part 1, it shall invalidate the
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award and order the purchasing agency to begin the bidding

process again. The bidding pracess must use the same

specifications contained in the original request for bids."

Section 12. Ssecction 20-9-204, MCA, is amended to read:

"20-9-204. cConflicts of interests, letting contracts,

and calling for bids. (1) It is unlawful For any a trustee
to:
(a) have any a pecuniary interest, either directly or

indirectly, in any contract made by him in his cfficial

capacity or by the board of trustees of which he is a

member; or

(b) be employed in any capacity by the scheool district

of which he is trustee.

{2) For the purposes of subsection ({1):

{a)} “pecuniary interest" does not include helding an

interest of 10% or less in a corporation;

{b) “contract" does not include:

(1) merchandise sold to the highest bidder at public

auwetions auction;

(ii) investments or deposits in financial institutions

which are in the business of loaning or receiving money when

such” the investments or deposits are made on a rotating or

ratable basis among financial institutions in the community

or when there is only one financial institution in the

community; or

-20-
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(iii) contracts for professional services other than

salaried services

or for maintenance or repair services or

supplies when the services or supplies are not reasonably

available from other sources if the interest of any board

member and a determinaticon of suem lack of avallability are

entered in the minutes of the poard meeting at whiech the

contract is considered.

(3) Whenever the estimated cost of any building,

furnishing, repairing, or other work for the benefit of the

district or purchasing of supplies for the district

the

exceeds
sum of $7,500, the work done or the purchase made shall

be by contract. Each such contract must be let to the lowest

responsible bidder after advertisement for

bids. Sueh The

advertisement shall be published in the newspaper which will

give notice to the largest number of people of the district

as determined by the trustees. Sueh The advertisement shall

be made once each week for 2 consecutive weeks, and the

second publication shall be made nat less

than 5 days or

more than 12 days before consideration cf bids. A contract

not let pursuant to this section shati-be is void.

(4) Wnenever bidding is required, the

trustees shall

award the contract to the lowest responsible bidder, except
that the trustees may reject any or all bids.
(3)

board of

Nothing in this section shaii-reguire reguires the

trustees to let a contract for any routine and
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reqularly performed maintenance or repair project or service

which can be accomplished by district staff whose regular

employment with awmeh the schooi district is related to the

routine performance of maintenance for sweh the district.
{6) (a) Within 30 days of any contract let

under this

section, an

unsuccessful bidder may challenqge the award by

£iling an action in district court, The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited to the gquestion of whether

the contract was let to the lowest responsible bidder.

(b} If the court finds that the contract was not let to

the lowest responsible bidder, it shall invalidate the award

and order the board of trustees to begin the bidding process

again. The bidding process must use the same specifications

contained in the criginal request for bids."

Section 13. section 20-15-104, MCA, is amended to read:

*20-15-10D4.

Pecuniary interest and letting contracts.

tl} It shall be wunlawful for any a community college

district trustee to have any a pecuniary

interest, either

directly or indirectly, in the erection of any a community

college building in his distriet or in furnishing or
repairing the-same a building or be in any maaner connected

with the furnishing of supplies for the maintenance of the

college or to receive or accept any compensation or reward

for services rendered as trustee, except as herein provided

_22_
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in this section.

{2) The board of trustees shall let contracts for
building, furnishing, repairing, or other work or supplies

for the benefit of the district according to the following

rules and procedures:

{(a) The board of trustees need not meet reguirements
relating to advertising or bidding if a proposed contract
Eor building, Furnishing, fepairingL ar other work or
supplies is for less than $5,000.

(b) Whenever TIf the proposed contract costs are less
than 525,000 but more than $5,000, the board of trustees
shall procure at least three informal bids, if reasonably
available, from contracters licensed in Montana.

(c) Whemever If the proposed contract costs are more
than $25,000, the board of trustees shall solicit formal
bids and advertise once each week for at least 2 weeks in a
newspaper published in each county wheee:n in which the area
of the district lies, calling for bids to perform such the
work or furnish suweh the supplies., If advertising is
required, the board shall award the contract to the lowesat
responsible bidder. However, the board of trustees has the
right to reject any and all bids.

{3) (a) Within 30 days of any award made under

subgection (2}(c), an unsuccessful bidder may challenge the

award by filing an action in district court. The district
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court shall expedite any challenge Filed. The district

court’'s review of the bidding process is limited to the

gquestion of whether the contract was awarded to the lovegt

responsible hidder.

(b) If the court finds that the contract was not

awarded to the lowest responsible bidder, it shall

invalidate the award and order the board of trustees to

begin the bidding process again. The bidding process must

use the same specifications contained in the original

request for bids.”

Section 14. section 60~2-112, MCA, is amended to read:
"60-2-112. Competitive bidding. (1) When the estimated
cost of any work exceeds §10,000, the commission shall let
the contract by competitive bidding. Award shall be made
upon such notice and upem-such terms as the commission may
prescribe by its rules. However, except when prohibited by

federal law, the commission shall make awards and contracts

in accordance with 18-1-102 and 1B-1-112. Additionally, the

contract must be let to the lowest responsible bidder.

{2) The commission may let a contract by means cther
than competitive bidding if it determines that special
circumstances so require. The commission must specify the
apecial circumstances in writing.

(3) The commission may enter into contracts with units

of local government for the construction of projects without
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competitive bidding if it Einds that the work can be
accomplished at lower total costs, including total <cost of

labor, materials, supplies, equipment usage, engineering,

supervision, clerical and accounting services,

administrative costs, and reasonable estimates of cother

costs attributable to the project.

(4) (a) Within 30 days of any contract let under this

section, an unsuccessful bidder may challenge the award by

£iling an action in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited to the question of whether

the contract was let to the lowest responsible bidder.

(b) If the court finds that the contract was not let to

the lowest responsible bidder, it shall invalidate the

award and order the commission to begin the bidding process

again. The bidding process must use the same specifications

contained in the original request for bids.”

Saction 15. Section 85-1-219, MCA, is amended to read:

"85-1-219. State-owned works -- department approval --
bids, {1) For all state-cwned works constructed, repaired,
altered, improved,

maintained, rehabilitated, or

reconstructed, the department shall:

{a) review and approve all plans and working drawings

prepared by engineers or architects, if any;

{b) approve all bond issues or other finaacial
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arrangements and supervise and approve the expenditure of

all money;

(e) solicit, accept, and reject bids and award all
contracts to the lowest gqualified bidder, considering

conformity with specifications and terms and reasonableness

of bid amount:

{d) review and approve all change orders;

(e} accept the works Qhen completed according ta
approved plans and specifications.

(2) (a) Except as provided in subsection (3), the
department must solicit sealed, competitive bids before
awarding a contract under subsection (1) and may award a
contract only after receipt ocf at least one bid, if

reasonably available.

iby Within 30 days of any award made under subsectian

{1)r an unsuccessful bidder may challenge the award by

filing an action in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited to the question of whether

the contract was awarded to the lowest gqualified bidder,

considering conformity with specifications and terms and

reasonableness of bid amount.

{c) If the court finds that the contract was not let to

the lowest gualified bidder, considering conformity with

specification and terms and reascnableness of bid amount, it

-26~-
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shall invalidate the award and order the department to begin

the bidding process again. The bidding process must use the

same specifications contained in the original request for

bids.

(3) The department may negotiate a contract, without
competitive bidding, with a contractor qualified to do
business in Montana if:

(a) the department rejects all bids for the work:

{(b) an emergency threatening lLife or property exists:

{c) the proposed construction costs are less than
$25,000; or

(d) an exigency exists.

(4) The provisions of Title 18, chapter 2, parts 2
through 4, apply to contracts awarded under this section.
The provisions of Title 18, chapter 2, parts 2 and 3, do not
apply to contracts for which the proposed construction costs
are less than $25,000."

Section 16. sSection 85-7-1942, MCA, is amended to read:

"B5-7-1942. Competitive bidding. (1) The contract shall
be awarded only to the lowest responsible bidder, who shall
be required to give bond for the faithful performance and
completion of the contract. The board shall have the right
to reject any and all bids in its discretion.

{2) (a) Within 30 days of any award made under this

section, an_ unsuccessful bidder may challenge the award by

-27-
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Eiling an action in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited to the guestion of whether

the contract was awarded to the lowest responsible bidder.

{(b) If the court finds that the contract was not

awarded to the lowest responsible bidder, it shall

invalidate the award and order the board to begin the

bidding process again. The bidding process must use the same

specifications contained in the original request for bids.”
-End-
_2’_
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SENATE BILL NO. 358

INTRODUCED BY WILLIAMS

A BILL FOR AN ACT ENTITLED: "AN ACT GRANTING AN
UNSUCCESSFUL BIDDER ON A PUBLIC CONTRACT THE RIGHT TO
CHALLENGE THE AWARD IN DISTRICT COURT; REQUIRING THE
DISTRICT COURT TO EXPEDITE A PUBLIC CONTRACT AWARD
CHALLENGE; LIMITING DISTRICT COQURT REVIEW OF THE BIDDING
PROCESS; AND AMENDING SECTIONS 7-3-1323, 7-5-2301, 7-5-2302,
7-5-4302, 7-12-2135, 7-12-4143, 7-14-2404, 18-1-102,
18-2-103, 1B-2-301, 18-4-303, 20-9-204, 20-15-104, 60-2-112,

85-1-219, AND B85-7-1942, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 7-3-1323, MCA, is amended to read:
*7-3-1323. Competitive, advertised bidding required

for certain contracts. (1) All contracts entered into by the

municipality for supplies or materials, Eor any public work,
or for the conskruction,

reconstruction, repair,

maintenance, or cperaticn of any public works or
improvements, fer-whieh-must-be-patd-a-sum exceeding $2,000,
shatt must be awarded to the lowest responsible bidder after
public advertisement and competition as may be prescribed by

ordinancey. but-the The manager shaii-kave has the right to

reject all bids and advertise again. All advertisements as
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to contracts shait* must contain a reservation of the
foregoing right. All contracts entered into by the
municipality shait must be signed by the manager after
approval thereaf by the commission.

{2) (a) Within 30 days of any contract let under this

section, an unsuccessful bidder may challenge the award by

filing an action in district court. The district court shall

expedite any challenge filed. The disktrict court's review of

the bidding process is limited to the guestion of whether

the contract was let to the lowest responsible bidder.

{b) If the court finds that the contract was not let

to the 1lowest responsible bidder, it shall invalidate the

award and order the municipality to begin--the--bidding

process--againT-—Fhe--bidding--process--must--use-—the--same

spectfireatians-contained-in-the-originat--regquest--for--bids

AWARD THE BID TO THE LOWEST RESPONSIBLE BIDDER."™

Section 2. Section 7-5-2301, MCA, is amended to read:

"7-5-2301. Competitive, advertised bidding required
for certain large purchases or construction contracts. (1)
Except as provided in 7-5-2304, no contract for the purchase
of any wvehicle, road machinery, or other machinery,
apparatus, appliances, or equipment, or for any materials or
supplies of any kind fer-which-must-be-paid-a-sum in excess

of §10,000, or for the construction of any building, road,

or bridge for-whiech-must-be-patd-a-sum in excess of $10,000,

~2- SB 358
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or for the repair or maintenance of any building, road, or
bridge fer-whieh-musat-be-pmid-ma-sum in excess of $25,000
shai} may be entered into by a county governing body without
first publishing a notice calling for bids for-furntshing
the-same.

{2) The notice must be published as provided 1in
7-1-2121.

(3} Every swehk contract under this section shait must

be let to the lowest and best responsible bidder.

{4) (a) Within 30 days of any award made under this

section, an _unsuccessful bidder may challenge the award by

filing an action in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited to the question of whether

the contract was awarded to _the lowest and best responsible

bidder.

(b} 1If the court finds that the contract was_ not

awarded to the lowest and best responsible bidder, it shall

invalidate the award and order the county governing body to

begin-—the--bidding--process-again--Phe-bidding-process-must

gse--the—-same—-specificarions--centained--in--the—-originat

request--for--bids AWARD THE BID TO THE LOWEST AND BEST

RESPCONSIBLE BIDDER.”

Section 3. Section 7-5-2302, MCA, is amended to read:

"7-5-2302. Use of competitive, nonadvertised bidding

-3- SB 358
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for certain purchases. (1) Except as provided in 7-5-2303,
on any purchase contract entered into by a county governing
body for the purchase of any vehicle, machinery, appliances,
apparatus, building, or materials and supplies far—-—-whiteh
muat--be--paid--a~--aum in excess of $10,000 but less than
$25,000, bids shaii must be solicited without advertising
from persons, firms, or corporations who have caused tp be
filed with the governing body of the county a reguest in
writing that its name be listed with the governing.body for
solicitations on the particular items set forth 1in the
request. The governing body shall solicit bids of
prospective suppliers whose names are listed as provided

hereiny--whieh in this section. The solicitation shall

contain the same information as is required to be set forth
in advertisements, If a person, firm, or corporatiocn whose
name is listed fails for a period of 1 year to respond to
any solicitation for bids, sueh the listing may be canceled.

{2) The governing body of the county shall let sueh
the contract to the lowest and best responsible bidder.

(3) Compliance with the provisions of this section
shall be considered as meeting the requirements of 7-5-2301.

{4) {a) Within 30 days of any contract let under this

section, an unsuccessful bidder may challenge the award by

filing an action in district court. The district court shall

expedite any challenge filed. The district court's review of

-4~ 5B 358
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the bidding process is limited to the question of whether

the contract was awarded to the lowest and best responsible

bidder.

{(b) If the court finds that the contract was not

awarded to the lowest and best responsible bidder, it shall

invalidate the award and order the county governing body to

begin-the-bidding-process-again:-Fhe--hidding——process—-must

use—-the--same--apecifications--contained--in—-the--eriginal

request—for-bides AWARD THE BID TO THE LOWEST AND BEST

RESPONSIBLE BIDDER."

Section 4. Section 7-5-4302, MCA, is amended to read:

"7-5-4302. Competitive, advertised bidding required
Eor certain purchase and construction contracts. (1} Except
as provided in 7-5-4303 or 7-5-4310, all contracts for the
purchase of any automobile, truck, other vehicle, road
machinery, other machinery, apparatus, appliances, or
equipment, for any materials or supplies of any kind, or for
construction, repair, or maintenance, for-whieh-must-be-patd
a—--sum exceeding $10,000, must be let to the lowest
responsible bidder after advertisement for bids.

{2} Sueh The advertisement shaiit must be made in the
cfficial newspaper of the city or town if there be-such is
an official newspaper, and if not, it shall be made in a
daily newspaper of general circulation published in the city

or town if there be-sueh is one and, otherwise, by posting
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In three of the most public places in the city or town. Sueh
The advertisement, if by publication in & newspaper, shaii
must be made once each week for 2 consecutive weeks, and the
second publication shkat® must be made not less than 5 days
or mere than 12 days before the consideratien of bids. If
such the advertisement is made by posting, 15 days must
elapse, including the day of posting, between the time of
the posting of such the advertisement and the day set for
considering bids.

(3) The council may postpone action as to any such

contract wunder this section until the next regular meeting

after bids are received in response to aueh the
advertisement and may reject any and all bids and

readvertise as provided mereim in this section.

(4) (a) Within 30 days of any contract let under this

section, an unsuccessful bidder may challenge the award by

filing an action in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited to the gquestion of whether

the contract was let to the lowest responsible bidder.

({b) If the court finds that the contract was not let

to the lowest responsible bidder, it shall invalidate the

award and order the council to begin—the-bidding-precess

agains-The-bidding-process-—must-use-the-same--specifications

eontained-—in-the-originat-request-for-bids AWARD THE BID TO

. SB 358
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THE LOWEST RESPONSIBLE BIDDER."

Section B. Section 7-12-2135, MCA, is amended to read:

"7-~12-2135. Decision on award of contract. (1) The
board of county commissioners may award the contract for
such the work or improvement to the lowest responsible
bidder at the prices named in his bid and shall reject all
proposals other than the lowest regular proposal or bid of
any responsible bidder.

(2) The board:

{a) may reject any and all proposals or bids should it
deem consider this for the public good;

(b} may also reject the bid of any party who has been
delinquent or unfaithful in any Fformer contract with the
board. -

(3) (a) Within 30 days of any award made under this

section, an unsuccessful bidder may challenge the award by

filing an action in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited to the question of whether

the contract was awarded to the lowest responsible bidder.

{b) If the court finds that the contract was not

awarded to the 1lowest responsible bidder, it shall

invalidate the award and order the board to begin-the

bidding-preceaa-again:~Fhe-bidding-process must-use—the-same

specificationa-contained-in-the-originat--request—-for——~bids
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AWARD THE BID TO THE LOWEST RESPONSIBLE BIDDER."

Section 6. section 7-12-4143, MCA, is amended to read:

*7-12-4143. Decision on award of contract. (1) The
city council may award the contract for s=saxd the work oOr
jmprovement to the lowest responsible bidder at the prices
named in his bid and shall reject all proposals or bids
other than the lowest regular proposal or bid of any
responsible bidder.

{2) The council may reject any and all proposals or
bids sheuld if it deem considers this fer in the public good
and may also reject the bid of any party who has been
delinquent or unfaithful in any Former contract with the
municipality.

(3) (a) Within 30 days of any award made under this

section, an unsuccessful bidder may challenge the award by

filing an action in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited to the guestion of whether

the contract was awarded to the lowest responsible bidder.,

{b) If the court finds that the contract was not

awarded to the lowest responsible bidder, it shall

invalidate the award and order the council to kegin-the

biddéngfptoce33-again:—?he—bidding—proceas—musb—use—the—same

speeifications-contained-in-the-original--request——for--bida

AWARD THE BID TO THE LOWEST RESPONSIBLE BIDDER."

~-8- sB 358
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Section 7. Section 7-14-2404, MCA, is amended to read:

“7-14-2404. Competitive bids far county road
contracts. (1) Each bidder shall comply with the
requirements of Title 18, chapter 1, part 2. The contract
shati must be awarded to the lowest responsible bidder in
accordance with the requirements of 1B-1-102, 1B-1-112, and
Title 18, chapter 2, part 4, and the board may reserve the
right to reject any and all bids. When there is no
prevailing rate of wages set by collective bargaining, the
beard shall determine the prevalling rate to be stated in

the contract.

{2) (a) Within 30 days of any award made under this

section, an unsuccessful bidder may challenge the award by

filing an action in district court. The district court shall

expedite any challenge filed, The district court's review of

the bidding process is limited to the question of whether

the contract was awarded to the lowest responsible bidder,

pursuant to this section, in accordance with the

requirements of 18-1-102, 18-1-112, and Title 18, chapter 2,

part 4.

{(b) If the court finds that the contract was not

awarded to the lowest responsible bidder, in accordance with

the requirements of 18-1-102, 18-1-112, and Title 18,

chapter 2, wpart 4, it shall invalidate the award and order

the board to begin-the-bidding-process—-agaias--Fhe--hidding
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process--must--use-—the-same-specifications—-econtained-in-the

ariqinar-requeat-for--bids AWARD THE BID TO THE LOWEST

RESPONSIBLE BIDDER."

Section B. Section 18-1-102, MCA, is amended to read:

"18-1-102, State contracts to lowest resident bidder.
{1} (a) In order to provide for an orderly administration of
the business of the state of Montana in awarding public
contracts for the purchase of goods and for construction,
repair, and public works of all kinds, a public agency shall
award:

{iy a public contract for construction, repair, or
public works to the lowest responsible resident bidder whose
bid does not exceed the applicable percentage when compared
to the lowest responsible nonresident bidder. The applicable
percentage is the greater of:

(AR} 3%; or

(B} the percentage that applies to a resident bidder
in the award of a public contract for construction, repair,
or public works in the nonresident bidder's state of
residence.

{ii) a public contract for the purchase of goods, |if
the goods are comparable in quality and performance, to the
lowest responsible resident bidder whose:

(A) bid is not more than 3% higher than that of the

lowest responsible nonresident bidder;

=10~ 5B 358
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(B) offered goods are Montana-made and whose bid is
not more than 5% higher than that of the lowest responsible
nonresident bidder; or

(C) offered goods are Montana-made and whose bid is
not more than 3% higher than that of the lowest responsible
resident bidder whose offered goods are not Montana-made.

{b} (i) IE both subsections (1}(a)(iiy(mB) and
(1){a)(ii)(C) are applicable to bids for a contract, the
contract must be awarded to the resident bidder whose
offered goods are Montana-made if the bid is:

(A) not more than 3% higher than that of a resident
bidder whose offered goods are not Montana-made; and

{B) not mCre than 5% higher than that of the
nonresident bidder.

(ii) However, no combination of preferences under this
subsection may exceed 5%.

(2) The preferences in this section apply:

(a) whether the law requires advertisement for bids or
does not require advertisement for bids; and

{b) to c¢ontracts invalving funds obtained Erom the
federal government unless expressly prohibited by the laws
of the United States or regulations adopted pursuant

thereto,

(3) (a) Within 30 days of an award of a public

contract under this sectjon, an unsuccessful bidder may
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challenge the award by filing an action in district court,

The district _court shall expedite any challenge filed. The

district court's review of the bidding process is limited to

the question of whether the contract was awarded to the

lowest responsible bidder in accordance with this section.

(b} TIf the court findg that the contract was not

awarded to the lowest responsible bidder in accordance with

this section, it shall invalidate the award and order the

agency to begin--the--bidding--process-—-again<--Fhe-bidding

process—Must-use-the-same-specifications——contained--in--the

eriginat--request--for--bids AWARD THE BID TO THE LOWEST

RESPONSIBLE BIDDER."

Section 9. sSection 18-2-103, MCA, is amended to read:

"18-2-143. Supervision of construction of buildings.
(1) For the construction of a building costing more than
$25,000, the department of administration shall:

{(a) review and accept all plans, specifications, and
cost estimates prepared by architects or consulting
engineers;

(b) apprave all bond issues or other £financial
arrangements and supervise and approve the expenditure of
all moneys;

{(¢) solicit, accept, and reject bids and award all
contracts to the lowest qualified bidder, considering

conformity with specifications and terms and reasonableness

-12~ SB 358
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of bid amounts-Howevery-any-contract-award-that-is-protested
or-any-contract-that-is-awarded-to-a-bidder-other--than—-the
towest--bidder——is--subjeer--to--approvai--by--the-—-beard-of
examinarss;

(d) review and approve all change orders up to $5,000.
Any other change order must be with the consent of the board
of examiners. The board of examiners shall act within 14
working days after processing completion by the department.

(e) accept the building when completed according to
accepted plans and specifications.

(2) The department may delegate on a
project-by-project basis any powers and duties under
subsection (1) to other state agencies, including units of
the Montana university system, upon terms and conditions
specified by the department. However, any powers and duties
subject to the approval of the board of examiners may not be
delegated,

{3) For repair and maintenance projects, the
supervision, approval, and consent of the board of examiners
are not required.

(4) Before any contract under subsection (1) 1is
awarded, two formal bids must have been received, if
reasonably available.

{5) The department need not require the provisions of

Montana law relating to advertising, bidding, or supervision
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where proposed construction costs are §25,000 or less.
However, with respect to a project having a proposed cost of
$25,000 or 1less but more than $5,000, the agency awarding
the contract must procure at least three informal bids from
contractors licensed in Montana, if reascnably available.

(6} For the construction of buildings owned or té be
owned by a school district, the department of administration
shall, upon request, provide inspection to insure compli;nce
with the plans and specifications for the construction of
such buildings. "Construction"” shall include construction,
repair, alteration, equipping, and furnishing during
construction, repair, or alteration. These services shall be
provided at a cost to be contracted for between the
department of administration and the school district, with
the receipts to be deposited in the department of
administration's construction regulation account in a state
special revenue fund.

{7) It 1is the intent of the legislature that student
housing and other facilities constructed under the authority
of the regents of the university system are subject to the
provisions of subsections {1} through (4) of this section.

(8) The department of military affairs may act as
contracting agency for buildings constructed under the
authority of 18-2-102(2)(d); however, the department of

administration may agree to act as contracting agency on
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behalf of the department of military affairs. Montana law
applies to any contraversy involving such a contract,

{9) (a) within 30 days of any award made under this

section, an unsuccessful bidder may challendge the award by

filing an action_ in district court. The district court shall

expedite any challenge filed. The district ¢ourt's review of

the bidding process is limited to the guestion of whether

the contract was awarded to the lowest qualified bidder,

pursuant to this section, considering conformity with

specifications and terms and reasonableness of bid amount.

{b} Tf the court finds that the contract was not

awarded to the lowest qualified bidder, considering

conformity with specifications and terms and reasonablenesgs

of bid amount, it shall invalidate the award and order the

department to  bagin-the-bidding-procesa-again:-Phe-bidding

procegs-musk-use-the-same-specifications-——-contained--in--che

originat--request——for-—bida AWARD THE BID TO THE LOWEST

QUALIFIED BIDDER."

Section 10. Section 18-2-301, MCA, is amended to read:
“18-2-301. Bids required -— advertising. (1) It |is
unlawful for the board of examiners or any offices,
departments, institutions, or any agent of the state aof
Montana acting for or in behalf of the state to do, to cause
to be done, or to let any contract for the construction of

buildings or the alteration and improvement of buildings and
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adjacent grounds on behalf of and for the benefit of the
state when the amount involved is $25,000 or more without
first advertising in at least one issue each week for 3
consecutive weeks in two newspapers published in the state,
one of which must be published at the seat of government and
the other in the county where the work is to be performed,
calling for sealed bids to perform saeh the work and staring
the time and place bids will be considered.

(2} BAll sueh work referred to in subsection (1) may be

done, caused to be done, or contracted for only after

competitive bidding. Any contract awarded must be awarded to

the lowest responsible bidder.

{3) If no bid for sueh the work is accepted, the work
may not be done or accomplished. The work may be
readvertised from time to time until awarded to a gualified
competitive bidder.

(4) This section does not apply to work done by
inmates at an institution in the department of institutions.

{5) (a) Within 30 days of any award made under this

section, an unsuccessful bidder may challenge the award by

Filing an acktion in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited t0o the question of whether

the contract was awarded to the lowest responsible bidder,

considering conformity with specifications and terms and
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reasonableness of bid amount.

(b} If the court finds that the contract was not

awarded to the lowest respeonsible bidder, it shall

invalidate the award and erder-the-bidding-process-to-beqgin

againr—Fhe-bidding-process-must-use-the-same--specifications

contained-—in-the-ortginat-request-for-bids ORDER THE PRCPER

ENTITY TO AWARD THE BID TC THE LOWEST RESPONSIBLE BIDDER."

Section 11. section 18-4-303, MCA, is amended to read:

"18-4-303. Competitive sealed bidding. {1) An
invitation for bids must be issued and must include a
purchase description and conditions applicable to the
procurement.

{2) Adequate public notice of the invitation for bids
must be given a reasonable time prior to the date set forth
therein for the opening of bids, in accordance with rules
adopted by the department. Notice may include publication in
a newspaper of general circulation at a reasonable time
prior to bid opening.

(3) Bids must be opened publicly in the presence of
cne or more witnesses at the time and place designated in
the invitation fur bids. Each bidder has the right to be
present, either in person or by agent, when the bids are
opened and has the right to examine and inspect all bids.
The amount of each bid and such other relevant information

as may be specified by rule, together with the name of each
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bidder, must be recorded. The record must be open to public
inspection. After the time of award, all bids and bid
documents must be open to public inspection in accordance
with the provisions of 2-6-102,

{4) Bids must be unconditionally accepted without
alteraticon or correction, except as authorized in this
chapter. Bids must be evaluated based on the requirements
set forth in the invitation for bids, which may include
criteria to determine acceptability, such as inspection,
testing, quality, workmanship, delivery, and suitability for
a particular purpose. Those criteria that will affect the
bid price and be considered in evaluation for award must be
objectively measurable, such as discounts, transportation
costs, and total or life-cycle costs. The invitation for
bids shall set forth the evaluation criteria to be wused.
Only criteria set forth in the invitation for bids may be
used in bid evaluation.

{5) Correction ar withdrawal of inadvertently
erronecus bids, before or after award, or cancellation of
awards or contracts based on such bid mistakes may be
permitted in accordance with rules adopted by the
department. After bid copening no changes in bid prices or
other provisions of bids prejudicial to the interest of the
state or fair competition may be permitted. Except as

otherwise provided by rule, all decisions to permit the
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correction or withdrawal of bids or to cancel awards or
contracts based on bid mistakes must be supported by a
written determination made by the department.

(6) The contract must be awarded with reasonable
promptness by written notice to the lowest responsible and
responsive bidder whose bid meets the requirements and
criteria set forth in the invitation for bids, including the
preferences established by Title 18, chapter 1, part 1. If
all bids exceed available funds as certified by the
appropriate fiscal officer and the 1low responsive and
responsible bid deces not exceed such funds by more than 5%,
the director or the head of a purchasing agency is
authorized, in situations where time or economic
consideratjons preclude resolicitation of a reduced scope,
to negotiate an adjustment of the bid price, including
changes in the bid requirements, with the low responsive and
responsible bidder in order to bring the bid within the
amount of availablie funds.

(7) W¥When it is considered impractical to initially
prepare a purchase description to support an award based on
price, an jinvitation for bids may be issued requesting the
submission of unpriced offers, to be tollowed by an
invitation for bids limited to those bidders whose offers
have been qualified under the criteria set forth in the

first solicitation.
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{8) (&) Within 30 days of any award made under this

section, an unsuccessful bidder may challenge the award by

filing an action in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited to the gquestion of whether

the contract was awarded to the lowest responsible and

responsive bidder whose bid met the reguirements and

criteria set forth in the invitation for bids, including the

preferences established by Titie 18, chapter 1, parbt 1.

{b) TIf the court finds that the conktract was not

awarded t¢o the lowest responsible and responsive bidder

whose bid met the requirements and criteria set forth in the

invitation for bids, including the preferences established

by Title 18, chapter 1, part 1, it shall invalidate the

award and order the purchasing agency to begin-the-bidding

process--aqains--Phe--bidding--proceas—-must--use--the--same

specificatrons--contained--in--the-originsi-request-for-bids

AWARD THE BID TO THE LOWEST RESPONSIBLE AND RESPONSIVE

BIDDER."

Section 12. section 20-9-204, MCA, is amended to read:

"20-9-204. Conflicts of interests, letting contracts,
and calling for bids. (1) It is unlawful for any a trustee
to:

fa} have any a pecuniary interest, either directly or

indirectly, in any contract made by him in his official
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capacity or by the board of trustees of which he is a
member; or

(b} be employed in any capacity by the school district
of which he is trustee.

(2) For the purposes of subsection (1}:

(a) “pecuniary interest" does not include holding an
interest of 10% or less in a corporation;

{b} “contract" does not include:

(i) merchandise sold to the highest bidder at public
auettons auction;

(ii) investments or deposits in financial institutions
which are in the business of lcaning or receiving money when
sueh the investments or deposits are made on a rotating or
ratable basis among financial institutions in the community
or when there is only one Eipancial institution in the
community; or

{iii) contracts for professional services other than
salaried services or for maintenance or repair services or
supplies when the services or supplies are not reasonably
available from other sources if the interest ¢f any board
member and a determination of sweh lack of availability are
entered in the minutes of the board meeting at which the
contract is considered.

{3) Whenever the estimated cost of any building,

furnishing, repairing, or other work for the benefit of the
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district or purchasing of supplies for the district exceeds
the sum of $7,500, the work done or the purchase made shall
be by contract. Bach such contract must be let to the lowest
responsible bidder after advertisement for bids. Suekh The
advertisement shall be published in the newspaper which will
give notice to the largest number of people of the district
as determined by the trustees. Such The advertisement shall
be made once each week f[or 2 consecutive weeks, and the
second publication shall be made not less than 5 days or
more than 12 days before consideration of bids. A contract
not let pursuant to this section shaii-be is void.

{4) Whenever bidding is required, the trustees shall
award the contract to the lowest responsible bidder, except
that the trustees may reject any or all bids.

(5) Nothing in this section shati-require requires the
board of trustees to let a contract for any routine and
regularly performed maintenance or repair project or service
which can be accomplished by district staff whose regular
employment with sueh the school district is related to the
routine performance of maintenance for sueh the district.

(6) {a) Within 30 days of any contract let under this

section, an unsuccessful bidder may challenge the award by

filing an action in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited to the question of whether
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the contract was let to the lowest responsible bidder.

{b) If the court finds that the contract was not let

te the lowest responsible bidder, it shall invalidate the

award and order the board of trustees to begin--the--bidding

process—-agains-——Ffhe--bidding--process—-must--nse--the-——same

specifications—contatned-in-the-originat--request——for--hids

AWARD THE BID TO THE LOWEST RESPONSIBLE BIDDER."

Section 13. section 20-15-104, MCA, is amended to
read:

"20-15-104. Pecuniary interest and letting contracts.
{1) It shall be unlawful for amy a community college
district trustee to have any a pecuniary interest, either
directly or indirectly, in the erection of amy a community
college building in his district or in furnishing or
repairing the-same a building or be in any manner connected
with the furnishing of supplies for the maintenance of the
college or to receive or accept any compensation or reward
for services rendered as trustee, except as herein provided

in this section.

(2) The board of trustees shall let contracts for
building, furnishing, repairing, or other work or supplies
for the benefit of the district according to the following
rules and procedures:

{a) The board of trustees need not meet requirements

relating to advertising or bidding if a proposed contract
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for building, furnishing, repairing, or other work or
supplies is for less than $5,000.

(b) Whenever If the proposed contract costs are less
than $25,000 but more than $5,000, the board of trustees
shall procure at least three informal bids, if reasonably
available, from contractors licensed in Montana.

(c) Whenever If the proposed contract costs are more
than $25,000, the board of trustees shall solicit foimal
bids and advertise once each week for at least 2 weeks in a
newspaper published in each county wherein in which the area
of the district lies, calling Eor bids to perform sueh the
work or furnish sauch the supplies. If advertising is
required, the ©board shall award the contract to the lowest
responsible bidder. However, the bcoard of trustees has the
right to reject any and all bids.

(3) (a) Within 30 days of any award made under

subsection (2)(c), an unsuccessful bidder may challenge the

award by filing an action in distriet court. The district

court shall expedite any challenge filed., The district

court's review of the bidding process is limited to the

question of whether the contract was awarded to the lowest

responsible bidder.

(b} If the court finds that the contract was not

awarded to the lowest responsible bidder, it shall

invalidate the award and order the board of trustees to
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begin-the-bidding-process-againc-Phe--bidding--process--must

use——the——same--specifications--contained-—in—-the--originail

request-for—bids AWARD THE BID TO THE LCOWEST RESPONSIBLE

BIDDER."

Section 14. section 60-2-112, MCA, is amended to read:

"60-2-112. Competitive bidding., (1)} When the estimated
cost of any work exceeds §10,000, the commission shall let
the contract by competitive bidding. Award shall be made
upon suwuch notice and upon-such terms as the commission may
prescribe by its rules. However, except when prohibited by
federal law, the commission shall make awards and contracts

in accordance with 18-1-102 and 18-1-112, Additionally, the

contract must be let to the lowest responsible bidder.

{2) The commission may let a contract by means other
than competitive bidding if it determines that special
circumstances so require. The commission must specify the
special circumstances in writing.

{3) The commission may enter into contracts with units
of local government for the construction of projects without
competitive bidding if it finds that the work can be
accomplished at 'ower total costs, including total cost of
labor, materials, supplies, equipment usage, engineering,
supervision, clerical and accounting services,

administrative costs, and reasonable estimates of other

costs attributable to the project.
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{4) (a} Within 30 days of any contract let under this

section, an unsuccessful bidder may challenge the award by

filing an action in district court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited to the question of whether

the contract was let to the lowest responsible bidder.

(b} If the court finds that the contract was not let

to the lowest responsible bidder, it shall invalidate the

award and order the commission to begin-the-bidding—process

again-—The-bidding-process-must-use-the-same -apecifications

contained--in-the-priginai-request-for-bids AWARD THE BID TO

THE LOWEST RESPONSIBLE BIDDER."

Section 15. section 85-1-219, MCA, is amended to read:

"85-1-219. State-cowned works -- department approval --—
bids. (1) For all state-owned works constructed, repaired,
altered, improved, maintained, rehabilitated, or
reconstructed, the department shall:

(a} rteview and approve all plans and working drawings
prepared by engineers or architects, if any;

(b) approve all bond issues or other financial
arrangements and supervise and approve the expenditure of
all money;

{c) solicit, accept, and reject bids and award all

contracts to the lowest qualified bidder, considering

conformity with specifications and terms and reasonableness
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of bid amcunt;

{d} review and approve all change otders;

(e) accept the works when completed according to
approved plans and specifications.

{2) (a) Except as provided in subsection (3), the
department must solicit sealed, competitive bids before
awarding a contract under subsection {1) and may award a
contract only after receipt of at least one bid, if
reasconably available.

(b) Within 30 days of any award made under subsection

{1}, an unsuccessful bidder may challenge the award by

filing an action in disktrict court. The district court shall

expedite any challenge filed. The district court's review of

the bidding process is limited to the question of whether

the contract was awarded to the lowest gqualified bidder,

considering conformity with specifications and terms and

reasonableness of bid amcunt.

fc) If the court finds that the contract was not let

to the lowest qualified bidder, considering conformity with

specification and terms and reasonableness of bid amount, it

shall invalidate the award and order the department to begin

the-bidding-precess-agains-Fhe-bidding-process-must-use—-the

same--specifications—-contained--in-the-sriginai-request-for

bids AWARD THE BID TO THE LOWEST QUALIFIED BIDDER.

{3) The department may negotiate a contract, without
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competitive bidding, with a contractor qualified to do
business in Montana if:

(a} the department rejects all bids for the work;

{b) an emergency threatening life or property exists;

(c) the proposed construction costs are less than
$25,000; or

(d) an exigency exists.

{4) The provisions of Title 18, chapter 2, parts 2
through 4, apply to contracts awarded under this section.
The provisions of Title 18, chapter 2, parts 2 and 3, do not
apply to contracts for which the proposed construction costs
are less than $25,000."

Section 16. sSection 85-7-1942, MCA, is amended to
read:

"85-7-1942, Competitive bidding. (1) The contract
shall be awarded only to the lowest responsible bidder, who
shall be required to give bond for the ftaithful performance
and completion of the contract. The board shall have the
right to reject any and all bids in its discretion.

{2) fa) Within 30 days of any award made under this

section, an unsuccessful bidder may challenge the award by

filing an action in district court. The district court shall

expedite any challenge filed. The distriet court's review of

the bidding process is limited to the question of whether

the contract was awarded to the lowest respensible bidder.
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{b) If the court finds that the contract was not

awarded to the lowest responsible bidder, it shall

invalidate the award and order the bcard to begin-the

bidding-process-agains-Fhe-bidding-procassmust-use-the-same

specificarions-contained-in-the-originat——requese-—far—-bids

AWARD THE BID TO THE LOWEST RESPONSIBLE BIDDER."

-End-
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