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INTRODUCED BY
BILL |FOR AN AC P.CT TO GENERALLY REVISE THE

T lﬁ:NzETLED H
LAW RELATING TO CRIMINAL PROCEDURE;

RECOMMENDATIONS OF THE COMMISSION OR RULES OF CRIMINAL

IMPLEMENTING THE

PROCEDURE; AMENDING SECTIONS 1-1-202, 1-1-207, 7-4-29%02,
7-4-2912, 7-16-2322, 7-32-201, 7-32-233, 7-32-4303,
16-11-147, 37-60-406, 44-11-303, 45-5-206, 45-8-209,
46-8-114, 46-16-103, 46-18-201, 46-18-247, 46-18-502, AND
46-20-103, MCA; AND REPEALING SECTIONS 46-1-101, 46-1-102,
46-1-201, 46-3-101 THROUGH 46-3-106, 46-3-201 THROUGH
46-3-206, 46-4-201 THROUGH 46-4-207, 46-4-301 THROUGH
46-4-306, 46-5-101 THROUGH 46-5-104, 46-5-201 THROUGH
46-5-209, 46-5-301 THROUGH 46-5-305, 46-5-401, 46-5-402,
46-5-501 THROUGH 46-5-505, 46-6-101, 46-6-104 THROUGH
46-6-106, 46-6-201 THROUGH 46-6-204, 46~-6-301 THROUGH
46-6-304, 46-6—401 THROUGH 46-6-404, 46-6-411, 46-6-412,
46-6-421, 46-6-422, 46-6-501 THROUGH 46-6-503, 46-7-101
THROUGH 46-7-103, 46-8-101 THROUGH 46-8-104, 46-8-111
THROUGH 46-8-115, 46-8-201, 46-8-202, 46-9-101 THROUGH
46-9-104, 46-9-111, 46-9-201 THROUGH 46-9-205, 46-9-301
THROUGKR 46-9-303, 46-9-311, 46-9-401 THROUGH 46-9-404,
46-9-411 THROUGH 46-9-414, 46-9-501 THROUGH 46-9-505,
46-10-101, 46-10-102, 46-10-201 THROUGH 46-10-204,
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46-11-101, 46-11-102, 46-11-201 THROUGH 46-11-204, 46-11-301

THROUGH 46-11-303, 46-11-311 THROUGH 46-11-319, 46-11-331

THROUGH 46-11-333, 46-11-401 THROUGH 46~11-405, 46-11-501

THROUGH 46-11-505, 46-11-601, 46-12-101 THROUGH 46-12-105,

46-12-20)1 THROUGH 46-12-206, 46-13-101 THROUGH 46-13-106,

46-13-201 THROUGH 46-13-204, 46-13-301, 46-13-302, 46-14-101

THROUGH 46-14-103, 46-14-201 THROUGH 46-14-203, 46-14-212,

46-14-213, 46-14-221, 46-14-222, 46-14-301 THROUGH

46-14~-304, 46-14-311 THROUGH 46-14-313, 46-14-401, 46-15-101
THROUGH

46-15-105, 46-15-111

THROUGH 46-15-114, 46-15-201
THROUGH 46-15-204, 46-15-321 THROUGH 46-15-329, 46-15-331,
46-15-332, 46-15-401 THROUGH 46-15-403, 46-16-102,
46-16-108, 46-16~201, 46-16-202, 46-16-211 THROUGH
46-16-213, 46-16-301 THROUGH 46-16-307, 46-16-401 THROUGH
46-16-403, 45-16-501 THROUGH 46-16-505, 46-16-601 THROUGH
46-16-605, 46-16-701, 46-16-702, 46-17-101 THROUGH

46-17-103, 46-17-201 THROUGH 46-17-205, 46-17-211, 46-17-301
THROUGH 46-17-303, 46-17-311, 46-17-401

THROUGH 46-17-404,
46-18-102, 46-18-111 THROUGH 46-18-1113, 46-18-201,
46-18-501, 46-18-503, 46-21-101 THROUGH 46-21-105, AND

46-21-201 THROUGH 46-21-203, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. scape - purpose -

construction. (1} (This act] governs the practice and
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procedure in all criminal proceedings in the courts of
Montana except where provision for a different procedure is
specifically provided by law.

(2) [This act] is intended to provide for the just
determination of every criminal proceeding. [This act] shall
be construed to secure simplicity in procedure, fairness in
administration, and elimination of unjustifiable expense and
delay.

NEW SECTION, Section 2. pefinitions. aAs used in [this
act], unless the context requires otherwise, the following
definitions apply:

(1} ™"Arraignment” means the formal act of calling the
defendant into open court to enter a plea answering a
charge.

{(2) "“Arrest" means the taking of a person into custody
in the manner authorized by law.

{3) "“Arrest warrant" means the written order from a
court directed to a peace cfficer or to some cther person
specifically named commanding that person to arrest another.
This term includes the original warrant of arrest and a copy
certified by the issuing court.

(4) "Bail" means the security given for the primary
purpose of insuring the presence of the defendant in a
pending criminal proceeding.

{5} “Charge" means a written statement presented to a
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court accusing a person of the commission of the offense and
is contained in a complaint, information, and indictment.

(6) "“Concealment® means any act or deception done
purposely or knowingly upon or outside the premises of a
wholesale or retail store or other mercantile establishment
with the intent to deprive the merchant of all or part of
the value of the merchandise.

{?) ™"Conviction", unless otherwise provided by law,
means a judgment or sentence entered upon a guilty plea or
upon a verdict or finding of guilty of an offense rendered
by a legally constituted jury or by a court of competent
jurisdiction authorized to try the case without a jury.

(B) "Court" means a place were Jjustice is judicially
administered and includes the judge thereof.

(9) "Judge" means a person who is invested by law with
the power to perform judicial functions.

{10) "Judgment" means an adjudication by a court that
the defendant is guilty and includes the sentence pronounced
by the court.

{ll) "Make available for examination and reproduction”
means to make material and information subject to disclosure
available upon request at a designated place during
specified reasonable times and provide suitable facilities
or aAarrangements for reproducing it. The term does not mean

that the disclosing party is required tu make copies at its
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expense, to deliver the materials or information toc the
other party, or to supply the facilities or materials
required to carry out tests on disclosed items. The parties
may by mutual consent make any other or additional
arrangements,

{12) "New trial"” means a re-examination of the issue in
the same court before another Jjury after a verdict or
finding has been rendered.

(13) "Qffense”™ means a vioclation of any penal statute of
this state or any ordinance of its political subdivisions.

{14) "Included offense" means an offense that:

{a) is established by proof of the same or 1less than
all the facts required to establish the commission of the
cffense charged;

(b} consists of an attempt to commit the offense
charged or to commit an offense otherwise included therein;
or

{c) differs from the offense charged only in the
respect that a less serious injury or risk to the same
person, property, or public interest or a lesser kind of
culpability suffices to establish its commissicn.

{15) "Parole" means the release to the community of a
priscner by a decision of the board of pardons prior to the
expiration of a prisoner's term, subject to conditions

imposed by the board of pardons and the supervision of the
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department of institutions.

(16) "Peace cfficer" means any person who by virtue of
his office or public employment is vested by law with a duty
to maintain public order and make arrests for offenses while
acting within the scope of his authority.

{17) "Persistent felony offender" means an offender who
has previously been cenvicted of a felony and who is
presently being sentenced for a second felony committed on a
different occasion than the first. An offender is considered
to have been previcusly convicted of a felony if:

(a) the previous felony conviction was for an offense
committed in this state or any other jurisdiction for which
a sentence of imprisonment in excess of 1 year could have
been imposed;

(b) less than S years have elapsed bektween the
commission of the present offense and either:

(i} the previous felony conviction; or

(ii) the offender's release on parole or otherwise from
prison or other commitment imposed as a result of a previous
felony conviction; and

{¢) the offender has not been pardoned on the ground of
innocence and the conviction has not been set aside at the
postconviction hearing.

{18) "Place of trial" means the geographical location

and political subdivision within which is situated the court

_6_
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that will hear the cause.

(19) "Preliminary examination" means a hearing before a
justice of the peace for the purpose of determining if there
is probable cause to believe a felony has been committed by
the defendant.

(20) "Probation"” means release by the court without
imprisonment, except as otherwise provided by law, of a
defendant found guilty of a crime. The release is subject to
the supervision of the department of Iinstitutions upon
directions of the court.

(21) "Prosecutor" means an elected or appointed attorney
who is vested by law with the power to initiate and carry
out c¢riminal proceedings on behalf of the state or a
political subdivision.

{22) "Same transaction" means conduct consisting of a
series of acts or omissions which are motivated by:

(a) a purpose to accomplish a criminal objective and
which are necessary or incidental to the accomplishment of
that objective; or

(b) a common purpose or plan which result in the
repeated commission of the same offense or effect upon the
same person Oor persons or the property thereof.

(23) "Search warrant" means a written order made in the
name of the state and signed by a judge that particularly

describes the thing, place, or person to be searched and the

-7-

[-I - - A

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1439/01

instruments, articles, or things to be seized; and that is
directed to a peace officer commanding him to search for
personal property and bring it before the judge.

{24) "Sentence" means the judicial disposition of a
criminal proceeding upon a plea or finding of guilty.

{25) "Statement”" means:

fa) a writing signed or otherwise adopted or approved
by a person;

{b) a videc, audio, or other recording of a person's
communicatiens or a transcript of the communications: and

{c} a writing containing a summary of a person’'s <Sral
communications or admissions.

{26) "Summons" means a written order issued by the court
that commands a person to appear before a court at a stated

time and place to answer the offense set forth therein.

(27) "Superseded notes"” means handwritten notes,
including field notes, that have been substantially
incorporated into a statement. The notes may not be

considered a statement and are not subject to disclosure
except as provided in [section 139].

(28) "Temporary road block" means any structure, device,
or means used by a peace officer for the purpose of
controlling all traffic through a point on the highway where
all vehicles may be slowed or stopped.

(29) "Witness" means any person whose testimony 1is

-8-
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desired in any proceeding or investigation by a grand jury
or in a criminal action, prosecution, or proceeding.

(30} “"Work product” means legal research, records,
correspondence, reports, and memoranda, written and oral, to
the extent that they contain the opinions, theories, and
conclusions of the prosecutor, defense counsel, or their
staff or investigators.

NEW SECTION. Section 3. Filing the charge. In all
criminal prosecutions, the charge shall be filed in the
county where the offense was committed unless otherwise
provided by law.

NEW SECTION. Section 4. Place of trial. (1) The place
of trial shall be the county where the charge is filed
unless otherwise provided by law.

{2y All objections that a charge is filed 1in the
improper county are waived by the defendant unless made
before trial as provided for in (sections 175 through 177].
If an objection is made, a hearing shall be held and the
proper county in which to £file the charge shall be
established before further proceedings.

NEW SECTION. Section 5. Requisite act in multiple
counties. {1y When two or more acts are reguisite to the
commission of any offense, or two or mere acts are committed
in furtherance of a common scheme, the charge may be filed

in any county in which any of the acts or offenses occur.
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{2) When an act requisite to the commission of an
cffense cccurs or continues in more than one county, the
charge may be filed in any county in which the act cccurred
or continued.

MEW SECTION. Section 6. Assisting or committing an
offense. When a person in one county commits or aids, abets,
or procures the commission of an offense in another county,
the charge may be filed in either county.

NEW SECTION. Section 7. county of offense unknown. (1)
If it cannot be readily determined in which «ccunty the
offense was committed, the offender may be charged in any
county in which it readily appears that an element <f the
offense occurred.

{2) When an offense is committed in or against a public
or private conveyance, and it is doubtful in which county
the offense cccurred, the charge may be filed in any county
in or through which the conveyance has traveled.

NEW SECTION. Section 8. oOffense consummated within
state, 1If an cffense is commenced outside the state but is
consummated within -~ the state, the offense shall be charged
in the county where an act reguisite to the commission of
the offense is committed or continued.

NEW SECTION. Section 9. Inguest -- when held -- how
conducted. (1) The coroner shall hold an inguest only if

requested to do so by the county attorney of the county in
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which the acts or events causing death occurred. However,
when the death o©of any person occurs in a jail or a penal
instituticon or from the use of a firearm by a peace officer,
except where criminal charges have been or will be filed,
the county atteorney shall direct the corcner to hold an
inquest.

(2) If an inquest is held, the proceedings shall be
public. The coroner shall conduct the inguest with the aid
and assistance of the county attorney. The inguest must be
held in accordance with this section.

NEW SECTION. Section 10. bisqualifying a coroner. (1)
A coroner who also serves as a peace officer may not conduct
an inquest into the death of a person who:

{a) died in a jail or penal institution;

(b} died while in custody of a peace officer; or

(c) was killed by a peace officer.

{2) If a coroner is disqualified under subsection (1),
the county attorney shall request a qualified coroner of
another county to conduct the inquest, The expenses of a
coroner Fulfiliing the request must be paid by the
requesting county.

NEW SECTION. Section 11. sSummoning and swearing in of
jurors -- instructions. (1} For holding an inguest, the
coroner must summon a jury of not more than nine persons

qualified by law to serve as jurors.
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{2) The jurors chosen to serve must be sworn by the
coroner to inguire who the person was and when, where, and
by what means he came to his death, and into the
circumstances attending his death and to render a true
verdict thereon, according to the evidence offered.

{3) The jurors may be required to inspect the body of
the decedent, whether or not an autopsy has been performed,
at the discretion of the county attorney.

(4) The coroner must instruct the jurors as to their
duties.

NEW SECTION. Section 12. Coroner's subpoena. Upcn the
request of the county attorney, & coroner must issue
subpoenas for witnesses returnable immediately or at a time
and place as he may designate, which may be served by any
competent person.

NEW SECTION. Section 13. Witness compelled ta attend
-— examination. (1) A witness served with a subpoena may be
compelled to attend and testify or be punished as upon a
subpoena issued by a justice of the peace.

(2) The county attorney shall examine each witness,
after which the witness may be examined by the coroner and
the jurors.

NEW SECTION. Section 14. Fore of verdict. After
inspecting the body, if required, and hearing the testimony,

the jury must render its verdict, which shall be by majority

~-12-
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vote, and certify the same in writing signed by them and
setting forth who the deceased person was and the 1location,
time, circumstances, and means of the death.

NEW SecTion. Section 15. Recording and filing the
testimony and proceedings. The testimony of the witness
examined before the corconer's jury must be recorded and
transcribed, the transcript of which shall be filed with the
clerk of the district court of the county. The recording and
transcribing expenses shall be paid by the county upon
claims duly rendered and certified to by the coroner in the

same manner as other claims against the county are paid.

NEW SECTION. Section 16. Issuing subpoenas. {1)
Whenever the attorney general or county attorney has a duty
to investigate alleged unlawful activity, any justice of the
supreme court or district court judge of this state may
cause gubpoenas to be issued commanding the persons to whom
they are directed to appear before the attorney general or
the county attorney and give testimony.

{2} Subpoenas duces tecum may also issue commanding
persons to whom they are directed to produce such books,
records, papers, documents, and other objects as may be
necessary and proper to the investigation.

(3) A subpoena may issue only when it appears upon the
affidavit of the attorney general or the county attorney

that the administration of justice requires it to be issued,

-13-

i0
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1439701

NEW SECTION. Section 17. Failure to appear or obey.
(1) A person who, without Jjust cause, fails to obey an
investigative subpoena issued pursuant to this section may
be cited for contempt of court.

(2) A person who, after being granted immunity under
[section 20)], refuses to give testimony or teo produce
evidence wmust be brought before the judge 1issuing the
subpcena or, in that judge's absence or inability to act,
before the nearest and most accessible Jjudge who shall
inform the person:

{a) of the contents and requirements of the subpcena:;

(b) that because immunity has been granted, the person
cannot be excused from testifying or producing evidence on
the grounds that the testimony or evidence may be personally
incriminating; and

{(c) that the refusal to testify or to produce evidence
as commanded in the subpoena is punishable as a contempt of
court under Title 3, chapter 1, part 5.

{3) In the presence of the judge, the person must be
examined by the county attorney or produce evidence as

commanded in the subpoena.

NEW SECTION. Section 18. Relief from improper
subpoena. A person aggrieved by a subpoena issued pursuant
to this section may, within a reasonable time, file a motion

to dismiss the subpoena. If a subpoena duces tecum has
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issued, a person aggrieved may petition to limit its scope.

NEW SECTION. Section 19. cConduct of investigative
inquiry. (1) The person requesting a subpoepa may examine
under oath all witnesses subpoenaed pursuant to [sections 16
through 21). Testimony shall be recorded. The witness has
the right to have counsel present at all rtimes. If the
witness does not have rescurces to obtain counsel, the
issuing judge shall appeoint counsel, when reguested.

{2) The secrecy and disclosure provisions relating to
grand jury proceedings shall apply to proceedings conducted
under (sections 16 through 21j. A person who divulges the
contents of the application or the proceedings without legal
privilege to do so may be punished for contempt of court.

{(3) All penalties for perjury or preparing, submitting,
or offering false evidence apply to proceedings conducted
under [sections 16 through 21}.

NEW SECTION. Section 20. self-incrimination -
immunity. {1} Ho person Subpoenaed to give testimony
pursuant to [sections 16 through 21] may be reqguired to make
any statement or to produce any evidence which may be
personally incriminating.

{2) The attorney general or the county attorney may,
with the approval of the judge who authorized the issuance
of the subpoena on behalf of the state, grant any person

subpoenaed immunity from the use of any compelled testimony
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or evidence or any information directly or indirectly
derived from such testimony or evidence against that person
in any criminal prosecution.

{(3) MNothing in [sections 16 through 20]) prohibits a
prosecutor from granting immunity from prosecution for or on
account of any transaction, matter, or thing concerning
which a witness 1is compelled to testify if the prosecutor
determines, in his sole discretion, that the ends of justice
would be served thereby.

(4) After being granted immunity, no person may be
excused from testifylng on the grounds that such testimony
may be personally incriminating. Immunity may not extend to
prosecution or punishment for false statements given
pursuant to the subpoena.

(5) HNothing in [sections 16 through 21] reguires a
witness to divulge the contents of a privileged
communication unless the privilege is waived as provided by

law.

NEW SECTION. Section 21. Fees -~ costs. (1) The fees

and mileage of witnesses subpoenaed pursuant to [sections 16
through 20)] shall be the same as required in c¢riminal
actions.

(2) When the application for the subpcena is made by
the attorney general, the state shall bear all c¢osts,

including the cost of service. The appropriate county shall

-16»
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pear all costs, inc¢luding the cost of service, when the
application for the subpoena is made by the county attorney.

(3) All provisions relating to subpoenas in criminal
actions apply, including ([sections 182 through 190], to
subpeoenas issued pursuant to [sections 16 through 20].

NEW SECTION. Section 22. Method of arrest. (1) An
arrest is made by an actual restraint of the person to be
arrested or by his submission to c¢ustody of the person
making the arrest.

(2) All necessary and reasonable force may be used in
making an arrest, but the person arrested may not be subiject
to any greater restraint than is necessary to hold or detain
him.

(3) All necessary and reasonable force may be used to
effect an entry into any building or property or part
therecf to make an authorized arrest.

NEW SECTION. Section 23. Time of making arrest. An
arrest may be made on any day and at any time of the day or
night, except that a person cannot be arrested in his home
or private dwelling place at night for a misdemeanor
committed scme other time and place unless upon the
direction of a Jjudge endorsed upon a warrant for arrest.
However, a person may be arrested in his home or private

dwelling in cases involving domestic abuse.

NEW SECTION. Section 24. Written report when no arrest
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made in domestic violence situation. When a peace officer is
called to the scene of a reported incident of domestic
violence but does not make an arrest, he shall file a
written report with the officer commanding the law
enforcement agency employing him, setting forth the reason
or reasons for his decision.

NEW SECTION. Section 25. Notice of rights to victim
upon arrest in domestic violence situation. Whenever a peace
officer arrests a person for domestic abuse, as defined in
45-5-206, if the wvictim is present, the cfficer shall advise
the wvictim of the availability of a shelter or c¢ther
services in the community and give the victim immediate
notice of any 1legal rights and remedies available. The
notice must include furnishing the victim with a copy of the
following statement:

"IF YOU ARE THE VICTIM QOF DOMESTIC ABUSE, the county
attorney's office c¢an file criminal charges against your
abuser. You have the right to go to court and file a
petition requesting any of the following orders for relief:

{l) an order restraining your abuser from abusing you;

(2) an order directing your abuser to leave your
househaold;

(3} an order preventing ycur abuser from transferring
any property except in the usual course of business;

(4) an order awarding you or the other parent custody

-18-
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of or visitation with a minor child or children;

{5) an order restraining your abuser from molesting or
interfering with minor children in your custody; or

{6) an order directing the party not granted custody to
pay support of minor children or to pay support of the other
party if there is a legal obligation to do so".

NEW SECTION. Section 26. Basis for arrest without
warrant. (1) A peace officer may arrest a person when no
warrant has issued if the officer has probable cause to
believe that the perscon is committing an offense or that the
person has committed an offense and existing circumstances
require immediate arrest.

(2) A summons of a peace officer to a place of
residence by a family or househcld member constitutes an
exigent circumstance for making an arrest. Arrest is the
preferred response in domestic abuse cases invelving injury
to the victim, use or threatened use of a weapon, violation
of a restraining order, or other imminent danger to the
victim.

NEW SECTION. Section 27. Manner of arrest without
warrant. A peace officer making an arrest when no warrant
has 1issued must inform the person to be arrested of the
officer's authority, of the intention to arrest that person,
and of the cause of the arrest, except when the person to be

arrested is actually engaged in the commission of or in an
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attempt to commit an offense, or 1ls pursued immediately
after its commission or after an escape, or when the giving
cf the information will imperil the arrest.

NEW SECTION. Section 2B. Notice to appear. (1)
Whenever a peace officer is authorized to arrest a person
when no warrant has issued, the officer may instead issue
the person a notice to appear.

{2) The notice to appear shall:

{a) be in writing;

(b) state the person's name and address, if known;

{c} set forth the nature of the offense;

(d}) be signed by the issuing offiecer; and

(e} direct the person to appear before a court at a
certain time and place.

(3) Upon failure of the person to appear, a summcons oOr
warrant of arrest may issue.

NEW SECTION, Section 29. Release. When no warrant has
issued, a peace officer having custody of a person arrested
may release the arrested person without requiring that
person to appear before a court when the officer is
satisfied that there are insufficient grounds to commence
prosecution.

NEW SECTION. Section 30. Arrest warrant and summons.
A peace officer may arrest a person when the officer has a

warrant commanding that the person be arrested or when the
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afficer believes on reasonable grounds:

(1) that a felony warrant for the person's arrest has
been issued in another jurisdiction; or

(2) that a warrant for the person's arrest has been
issued in this state.

NEW SECTION. Section 31. Issuing warrant or summons.
(1) Upon the filing cf a charge, the court may issue a
summons or a warrant of arrest as provided in [sections 91
and 93]. A summons may issue to a corporation upon the
filing of a charge against it. More than one warrant or
summons may issue on the same charge.

(2) A SUMMONS may be served personally or by
first-class mail.

BEW SECTION. Section 32, Failure to appear Following
summons. (1) If, after the issuance of a summons or notice
to appear, the judge becomes satisfied that the person has
not appeared or will not appear as commanded, the judge may
at once issue a warrant of arrest,

{2) 1E, after being summoned, the corporation does not
appear, a plea shall be entered in accordance with [section
130] and the matter shall proceed to trial and Jjudgment

without further process.
NEW SEcTION. Section 33. Form  and content of a
summons. (1) The form of a summons shall:

(a) be in writing in the name of the state of Montana
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or in the name of the municipality if the violation of a
municipal ordinance is charged;

{(b) state the name of +the person summoned and that
person's address, if known;

{c) set forth the nature of the offense;

(d) state the date when issued and the municipality or
county where issued;

(e} be signed by a judge of the court with the title of
office also noted; and

(£} command the person to appear before a courc at a
certain time and place.

(2} The summons shall plainly state that, upon failure
to appear following service of summons, an arrest warrant
shall issue forthwith; or, if the service is made to a
corporation, that a plea of not quilty will be entered.

NEW SECTION. Section 34. Form and content of an arrest
warrant. (1) The form of an arrest warrant shall:

(a) be in writing in the name ©f the state of Montana
or in the name of a municipality if a violation of a
municipal ordinance is charged;

(b) set forth the nature of the charge;

{c} command that the perscon against whom the complaint
was made be arrested and brought before the nearest or most
accessible court for an initial appearance;

{d) specify the name of the person to be arrested or,
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if that perscn’'s name is unknown, designate the person by
any name cr description by which the person to be arrested
can be identified with certainty;

{e} state the date when issued and the municipality or
county where issued; and

(£) be signed by the judge of the court with the title
of office noted.

{(2) The warrant of arrest may specify the amount of
bail.

{3} No warrant of arrest shall be dismissed nor shall
any perseon in custody for an offense be discharqged from
custody because of technical irregularities not affecting

the substantial rights of the accused.

NEW SECTION. Section 35. Execution of a warrant. (1) A
warrant of arrest may be directed to all peace officers in
the state. It shall be executed by a peace officer and may
be executed in any county of the state.

(2) Warrants issued for the violation of city
ordinances cannot be executed outside the city limits,

except as otherwise provided by law.

NEW SECTION. Section 36. Manner of arrest with
warrant., (1) When making an arrest pursuant to a warrant, a
peace officer shall inform the person to be arrested of the

officer's authority, the intention to arrest that person,

the cause of the arrest, and the fact that a warrant has
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been issued for that perscn's arrest, except:

(a) when the person forcibly resists or flees before
the peace afficer has an opportunity to inform the person;
or

(b) when the giving of the information will imperil
arrest.

(2} The peace officer need not have possession of the
warrant at the time of arrest, but after the arrest the
warrant must be shown to the person arrested as soon as
practicable if the person requests.

NEW SECTION. Section 37. assisting a peace ofticer.
(1) A peace officer making a lawful arrest may command the
aid of persons 18 years of age or older.

(2) A person commanded to aid a peace officer in making
an arrest:

(2) has the same authority to arrest as that officer:
and

{(b) is not civilly liable for any reasonable conduct in
aid of the officer.

NEW SECTION. Section 3B. Assisting officer of another
state. (1) Any peace officer of another state, of the United
States, or of the District of Columbia who enters this state
in close pursuit of a person in order to arrest him has the
same authority to arrest and hold the person in custody as

peace officers of this state have to arrest and hold in

—-24-



10
11
12
13
14
15
16
17
18
i9
20
21
22
23
24

25

LC 1435/01

custody a person on the ground that he had committed a crime
in this state.

(2) If an arrest is made in this state by an officer of
another state or of the District of Columbia, the officer
shall without unnecessary delay take the arrested person
before the judge of a court of record, who shall conduct a
hearing for the scle purpose of determining if the arrest
was in accordance with subsection (1) and not of determining
guilt or innocence of the arrestee.

(3) If the judge determines that the arrest was in
accordance with subsection (1}, the judge shall commit the
arrestee to the custedy of the officer making the arrest,
who shall, without unnecessary delay, take the arrestee to
the state from which he fled. If the judge determines that
the arrest was unlawful, the judge shall discharge the
person arrested.

(4) This section may not be construed to make unlawful
an arrest in this state which would ctherwise be lawful.

NEW SECTION. Section 39. when authorized -- custody.
(1) A private person may arrest another when there 1is
probable cause to believe that the person is committing or
has committed an offense and the existing circumstances
require the person's immediate arrest.

{2) A private person making an arrest shall immediately

notify the nearest available law enforcement agency or peace
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officer and give custody of the person arrested to the
officer or agency.

NEW SECTION., Section 40. Peace officer's custody. A
peace officer who, pursuant to law, takes custody of a
person arrested by a private citizen shail proceed in
accordance with [sections 27 and 36), and as otherwise
provided by law.

NEW SECTION. Section 41. 1Investigative stop. A peace
cfficer may stop any persan or vehicle which is observed in
circumstances that create a particularized suspicion that
the person or occupant of the vehicle has committed, is
committing, or is about to commit an offense, to obtain or
verify an account of the person's presence or conduct, or to
determine whether to arrest the person.

NEW_SECTION. Section 42. Stop and frisk. A peace
officer who has made a lawful stop wunder ([sections 3!
through 43]:

{1} may frisk the person and take other reasonably
necessary steps for protection if the officer has reasonable
cause to suspect that the person is armed and presently
dangerous to him or another person present;

(2) may take possession of any object that is
discovered during the course of the frisk if the officer has
probable cause to believe the object is a weapon;

{3} may demand of the person or persons stopped his or
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her name and present address; and

{4) shall inform the person or persons stopped as
promptly as possible under the circumstances and in any case
before questioning the person, that he is a peace officer,
that the stop 1s not an arrest but rather a temporary
detention for an investigation, and that upon the completion
of the investigation the person will be released if not

arrested.

NEW SECTION. Section 43. puration of stop. A stop
authorized by [section 41 or 42] may not last longer than is

necessary to effectuate the purpose to the stop.

NEW SECTION. Section 44. Authority to establish
roadblock. Any law enforcement agency of this state is
authorized to establish, within its jurisdiction, temporary
rcadblocks on the highways of this state for the purpose of
identifying drivers, checking for driver's licenses, wvehicle
registration, and insurance.

NEW SECTION. Section 45. Establishing a roadblock. A
wiitten plan for establishing a roadblock shall be designed
by supervisory officers within the law enforcement agency to
ensure motorist safety, minimize motorist inccnvenience, and
prevent the arbitrary selection of vehicles to be stopped by
providing a schedule for the selection o©of vehicles to be

stopped.

NEW SECTION, Section 46. Search and seizure -- when
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authorized. A search of a person, object, or place may be
made and instruments, articles, or things may be seized in
accordance with [this act] when a search is made:

{1) by the authority of a search warrant; or

{2) in accordance with recognized exceptions to the
warrant tequirement.

NEW SECTION. Section 47. Authority to issue search
warrant. A search warrant authorized by this section may be
issued:

(1) upen the request of a peace officer, the city or
ccunty attorney or the attorney general; and

(2) by any city or municipal court judge or justice of
the peace within his respective juricdiction wherein the
property or person sought is located; or

(3} by any district court judge within this state.

NEW SECTION. Section 48. wWhat may be seized with
search warrant. A warrant may issue under this section to
search for and seize any:

[l) property that constitutes evidence of the
commission of an offense;

(2) contraband, Eruits of the crime, or things
otherwise criminally possessed;

(3) property designed or intended for use or which is

or has been used as a means of committing a criminal

offense; or
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{4) person for whose arrest there is probable cause, or
for whom there has been a warrant of arrest issued, or who

is unlawfully restrained.

NEW SECTION. Section 49. Search warrant upon
affidavit. (1) A search warrant, other than a search warrant
upon oral testimony under {[section 50], shall issue only
upon an affidavit or affidavits sworn to before the judge
which establishes grounds for issuing a warrant. The judge
shall lissue a search warrant if the judge is satisfied that
there is probable cause to believe an offense has been or
will be committed and that there 1is probable cause for
issuance of the warrant.

(2) The warrant shall particularly describe the thing,
place, or person to be searched and instruments, articles,
or person to be seized.

{3) The warrant shall be directed to a specific peace
officer commanding the officer to search for and seize the
designated person or items.

NEW SECTION. Section 50. search warrant upon  oral
testimony. (1) If the circumstances make it reasonable to
dispense with a written affidavit, a Jjudge may issue a
warrant based on sworn oral testimony communicated by
telephcone or other appropriate means.

{2) The person who 1is reguesting the warrant shall

prepare a document to be known as a duplicate original
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warrant and shall read the duplicate criginal warrant,
verbatim, to the judge. The Jjudge shall then enter,
verbatim, what is read to him on a document to be known as
the original warrant.

{3) 1f the judge is satisfied that the circumstances
are such as to make it reasonable to dispense with a written
affidavit and that grounds for the application exist, or
that there is probable cause to believe that they exist, the
judge shall otder the issuance of a warrant by directing the
person requesting the warrant to sign the judge's name on
the duplicate original warrant and enter on the face of the
original warrant the exact time when the warrant was issued.
The finding of probable cause for a warrant upon ocral
testimony may be based on the same kind of evidence as is
sufficient far a warrant upon affidavit.

(4) When a caller informs the judge that the purpose of
the case is to reguest a warrant, the judge shall
immediately place under oath each person whose testimony
forms a basis of the application and each person applying
for that warrant. An applicant's telephonic oath or
affirmation is considered to have been made before the
judge. If a voice recording device is available, the Judge
shall record all of the call after the caller informs the
judge that the purpose of the call is to request a warrant.

Otherwise, a stenographic or longhand verbatim record shall
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be made. If a voice recording is wused or a stenographic
record is made, the judge shall have the record transcribed,
shall certify the accuracy of the transcription, and shall
file a copy of the original record and the transcription
with the court. If a longhand verbatim reccrd is made, the
judge shall file a signed copy with the court.

{5) A search warrant issued upon any telephonic request
is invalid unless it is subsequently signed by the 1issuing
judge or his successor.

{6} The contents of a warrant upon oral testimony shall
be the same as the contents of a wacrant upon affidavit.

(7) Bvidence obtained pursuant to a warrant issued
under this section is not subject to a motion to suppress on
the ground that the circumstances were not such as to make

it reasonable to dispense with a written affidavit.

NEW SECTION. Section 51. service of a search warrant.
A search warrant must in all cases be served by the peace
officer specifically named and by no other person except in
aid of the officer, the officer being present and acting in

its execution.

NEW SECTION. Section 52. Procedures assisting
execution of search warrant. (1) All necessary and
reascnable force may be used to execute a search warrant or
to effect an entry into any building or property or part

thereof to execute a search warrant.
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(2) The person executing the warrant may reasonably
detain and search any person in the place being searched at
the time:

(a) to protect himself from attack: or

(b} to prevent disposal or concealment of any
instruments, articles, or things particularly described in

the warrant.

NEW SECTION. $Section 53, Execution and return. (1)
Service of a search warrant 1is made by exhibiting the
original warrant, or a duplicate original warrant, at the
place or to the person to be searched. The officer taking
property under the warrant shall give to the person from
whom or from whose premises the property is taken a copy of
the search warrant and receipt for property taken or shall
leave the copy and receipt at the place from which the items
were taken. Failure to leave a copy and receipt may not
render the property seized inadmissible at trial.

(2) The return shall be made promptly and shall be
accompanied by a written inventery of any property taken,
verified by the person executing the warrant. The return
shall be made before the judge who issued the warrant or, if
he is absent or unavailable, before the nearest available
judge.

(3) The judge shall, wupon request, deliver a copy of

the inventory and the order of custody ur disposition ta the
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person from whom or from whose premises the property was
taken and to the applicant for the warrant.

(4) The warrant may be executed at any time of the day
or night. The warrant shall be executed within 10 days from
the time of issuance. Any warrant not executed within 10
days 1is wvoid and shall be returned to the court or judge
issuing the same as "not executed".

{(5) The judge shall enter an order providing for the
custody or appropriate disposition of the instruments,
articles, or things seized pending further proceedings.

NEW SECTION. Section 54. Piling of return. (1) The
application on which the warrant is issued shall be retained
by the Jjudge but may not be filed with the clerk of court,
or with the court if there is no clerk, until the warrant
has been executed or has been returned "not executed".

(2) The judge before whom the warrant is returned shall
attach to the warrant a copy of the return, inventory, and
all other papers in connection with the warrant and shall
file them with the issuing court.

NEW SECTION. Section 55. Custody and disposition --
seizure without search warrant. (1} Instruments, articles,
or things lawfully seized without a warrant may be retained
in the custody of the officer making the seizure for a time
sufficient to complete an investigation.

{2) Notice of the seizure and a receipt for the
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property seized shall be given to the person from whose
possession the property 1is taken and to the owner of the
property if the owner is reasonably ascertainable. The
failure to give a receipt may not render the evidence seized
inadmissible upon trial.

NEW SECTION. Section 56. Return of property seized —-
right to possess. (1) Any person claiming the right to
possession of property seized as evidence may apply to the
judge for its return. The judge shall give written nctice as
the judge considers adeguate to the prosecuting attorney and
all persons who have or may have an interest in the property
and shall hold a hearing to determine the right to
possession,

(2) If the right to possession is established, the
judge =<shall order the property other than contraband
returned if:

(a) the property is not needed as ev:idence; or

(b) all proceedings in which it might be required have

been completed.

NEW SECTION. Section 57. Dpisposition of unclaimed
property. If property seized as evidence is not claimed
within 6 months of the completion of the case for which it
was seized, the officer having custody of it shall apply to

the court for ity disposition. If the judge, after proper

inguiry, cannot ascertain or locate any person entitled to
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its possession, the judge must order the property to be sold
or, if contraband, destroyed, by the sheriff. The proceeds
from the sale, after deducticon of the costs of storage,
preservation of property, and the sale, must be paid into
the county general fund.

NEW SECTION. Section 58. Right to coumsel. (1) During
the initial appearance before the court, every defendant
must be informed of the right to have counsel, and must be
asked if the aid of counsel is desired.

(2) If the defendant desires counsel, 1is financially
unable to empley counsel, and i1s entitled to have counsel
assigned, the court must assign counsel to the defendant
without unnecessary delay.

(3) Tha defendant, 1f unable tc employ counsel, is
entitled to have counsel assigned if:

{(a) the offense charged is a felony;

{by the offense charged is a misdemeancr and the court
desires to retain imprisonment as a sentencing option; or

(e) the interests of justice would be served by

assignment.

NEW SECTION. Section 59. wWaiver of counsel. A

defendant may waive the right to counsel when the court
ascertains that the waiver is made knowingly, voluntarily,

and intelligently.

NEW SECTION, Section 60. buration of appointment. (1)
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Where counsel has been assigned, the assignment shall be
effective until final judgment, including any proceeding
upon direct appeal to the Montana supreme court, unless
relieved by order of the court.

(2) If counsel finds the defendant's case on appeal to
be wholly frivolous, ccounsel must advise the court of that
fact and request permissioﬁ to withdraw. The request to
withdraw must be accompanied by a memorandum referring to
anything in the record that might arguably support the
appeal. The defendant is entitled to receive a «copy of
counsel's memorandum, and toc file a reply with the coure.

NEW SECTION. Section 61. bpetermination of indigence.
(1) The court shall make a determination of indigence.

(2} In applying for a court-appointed counsel, a
defendant shall submit a sworn financial statement
demonstrating a financial inability to obtain legal
representation without substantial hardship in providing for
personal or family necessities. The statement is not
admissible in any civil or criminal action except where
offered for impeachment purposes or 1in a subseguent

prosecution of the declarant for perjury or false swearing.

NEW SECTION. Section 62. Payment for court-appointed

counsel by defendant. (1) The court may require a convicted
defendant to pay the costs of court-appointed counsel as a
part ¢f or a condition under the :entence imposed as
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provided in [this act].

{2y Costs must be 1limited to reasonable compensation
and costs incurred by the court-appeinted counsel in the
criminal proceeding.

(3) The court may not sentence a defendant to pay the
costs of court-appointed counsel unless the defendant is or
will be able to pay them. In determining the amount and
method of payment of costs, the court shall take account of
the financial rescurces of the defendant and the nature of
the burden that payment of costs will impose.

{4) A defendant who has been sentenced to pay cests and
who is not in contumacious default in the payment may at any
time petition the court that sentenced him for remission of
the payment of costs or of any unpaid portion of the costs.
1f it appears to the satisfaction of the court that payment
of the amount due will impose manifest hardship on the
defendant or his immediate family, the court may remit all
or part of the amount due in costs or modify the method of
payment.

NEW SECTION. Section 63. Time and method of payment.
When a defendant is sentenced to pay the costs of
court-appointed counsel, the court may order payment to be
made within a specified period of time or in specified
installments. Payments shall be made to the clerk of the

district court. The clerk of the district court shall
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distribute the payments to the government agency responsible
for the expense of court-appointed counsel as provided in
[section 65].

NEW SECTION. Section 64. Effect of nonpayment. (1}
When a defendant who 1is sentenced to pay the costs of
court-appeinted counsel defaults in payment of the costs or
of any installment, the court on motion of the county
attorney or on its own moticn may require the defendant to
show cause why the default should not be treated as a
contempt of court and may issue a show cause citation or a
warrant of arrest for the defendant's appearance.

(2) Unless the defendant shows that the default was not
attributable to an intentional refusal to obey the order of
the court or to a failure on the defendant's part to make a
good faith effort to make the payment, the court may find
that the default constitutes civil contempt.

(3} The term of imprisonment for c¢ontempt for
nonpayment of the costs of court-appointed counsel shall be
set forth in the judgment and may not exceed 1 day for each
$25 of the payment, 30 days if the order for payment was
imposed upon conviction of a misdemeanor, or 1 year in any
other case, whichever 1is the shorter period. A  person
committed £for nonpayment of costs must be given credit
toward payment for each day of imprisonment at the rate

specified in the judgment.

_38_



3 w [ %3

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1439701

(4) 1If it appears to the satisfaction of the court that
the default in the payment of costs is not contempt, the
court may enter an order allowing the defendant additicnal
time for payment, reducing the amount of the payment or of
each installment, or revoking the order for payment of the
unpaid portion of the costs in whole or in part.

(s) A default in the payment of costs or any
installment may be collected by any means authorized by law
for the enforcement of a judgment. The writ of execution for
the collection of costs may not discharge a defendant
committed to imprisonment for contempt until the amount of
the payment for costs has actually been collected,

NEW SECTION. Section 65. Remuneration of appointed
counsel. (1) Whenever in a criminal proceeding an attorney
represents or defends any person by order of the court on
the ground that the perscn is Elnancially unable tco employ
counsel, the attorney shall be paid for his services a sum
as 2 district court or Jjustice of the state supreme court
certifies to be reasonable compensation and shall be
reimbursed for reasonable costs incurred in the criminal
proceeding.

{2) The expense of implementing this rule is chargeable
as provided in 3-5-301 to the county in which the proceeding
arose, the department of commerce, or both, except that:

{a) in proceedings solely involving the violation of a
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city ordinance or state statute prosecuted in a city or
municipal court, the expense is chargeable to the city or
town in which the proceeding arose; or

{b) when there has been an arrest by agents of the
department of Ffish, wildlife, and parks or agents of the
department of justice and the charge 1is prosecuted by
personnel of the state agency that made the charge, the

expense must be borne by the prosecuting state agency.

NEW SECTION. Section 66. General authority for release
and detention. (1) An arrested person shall be released or
detained pending judicial proceedings pursuant to [sections
66 through 81].

{(2) 1If a person is released, he shall appear to answer,
as ordered, in the court having jurisdiction.

NEW SECTION. Section 67. Release or detention of a
defendant pending trial. Before a verdict has been rendered,
the court shall:

(1) authorize the release of the defendant upon
reasanable conditjons that assure the appearance of the
defendant and protect the safety of the community or of any
other person; or

({2} detain the defendant where there is probable cause
to believe that the defendant committed an offense for which
death is a possible punishment and adequate safeguards are

not available to ensure the defendant's appearance and
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safety of the community.

NEW SECTION. Section 68. Release or detention pending
appeal -- revocation —— sentencing hearing. The court shall
order that a defendant found gquilty of an offense who is
awaiting imposition or execution of sentence, revocation
hearing, or who has filed an appeal, be detained, unless the
court finds that the defendant is not likely to flee or pose
a danger to the safety of any other person or the community
if released.

NEW SECTIONM. Section 69. conditions upon the
defendant‘s release. (1) The court may impose any condition
which will reasonably assure the appearance of the defendant
as required, or assure the safety of any person and the
community, including but not limited to, the following:

{a} the defendant not commit an offense during the
period of release;

(b} the defendant remain in the custody of a designated
person who agrees to supervise the defendant and report any
violation of a release condition to the court, 1f the
designated person is reasonably able to assure the court
that the defendant will appear as required and will not pose
a danger to the safety of any person or the community;

{c) the defendant maintain employment, oi if
unemployed, actively seek employment;

{d) the defendant abide by specified vrestrictions on
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the defendant's personal asscciations, place of abode, and
travel;

(e} the defendant avoid all contact with the alleged
victim of the offense and any potential witness who may
testify concerning the offense;

(£} the defendant rteport on a regular basis to a
designated agency or individual, pretrial services agency,
or other appropriate individual;

{g) the defendant comply with a specified curfew;

{hj the defendant may not possess a Firearm,
destructive device, ar other dangerous weapon;

{i} the defendant may not use or possess alecchol, or
any dangerous drug or other controlled substance without a
legal prescription;

(j) furnish bail in accordance with [section 75}; or

(k) the defendant return to custody for specified hours
following release for employment, schooling, or other
limited purposes.

{2) The court may not impose an unreasonable condition
that results in the pretrial detention of the defendant and
shall subject the defendant to the least restrictive
condition, or combination of conditions, that will assure
the defendant's appearance and provide for the protection of
the community. The court may, upon a reasunable basis,

amend

the order to impose additional or different conditions of
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release, at any time, upon its own motion or upan the motion
of either party.

NEW SECTION. Section 70. Release or detention hearing.
(1) The release or detention of the defendant shall be
determined immediately upon the defendant's First
appearance.

(2) In determining whether the defendant shall be
released or detained, the court shall take into account the
available information concerning:

fa) the nature and circumstances of the offense
charged, including whether the offense involved the use of
force or violence:

{b) the weight of the evidence against the defendant;

{c) the history and characteristics of the defendant,
including:

(i} the defendant's character, physical and mental
condition, family ties, employment, financial resocurces,
length of residence in the community, community ties, past
conduct, history relating to alcohol or drug abuse, criminal
history, and record concerning the appearance at court
proceedings; and

{ii) whether at the time of the current arrest or
offense, the defendant was on probation, on parole, or on
other release pending trial, sentencing, appeal, or

completion of sentencing for an offense;
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(d) the nature and seriocusness of the danger to any
person or the community that would be posed by the
defendant's release; and

(e) the property available as ccllateral for the
defendant's release to determine 1€ it will reasonably
assure the appearance of the defendant as required.

{3) Upocn the motion of any party or the court, a
hearing shall be held to determine whether bail 1is
established in the appropriate amount, or whether any other
condition or restriction upon the defendant's release will
reasonably assure the appearance of the defendant and the
safety of any other person or the community.

NEW SECTION. Section 71. Release order. A release
order issued by the court shall include a written statement
setting forth any restrictions or conditions upon the
defendant's release.

NEW SECTION. Section 72. Release ordered by court
where c¢harge not pending. If release is ordered or bail is
accepted by a court other than the court in which the charge
is penrding, any bonds, instrument of ownership, money
posted, and a written statement of other conditions of
release shall be delivered without delay to the court in
which the charge is pending.

NEW SECTION. Section 73. Bail schedule. A judge may

establish and post a schedule of bail for offenses over
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which the judge has original jurisdiction. A person may not
be released on bail without first appearing before the judge
when the offense is domestic abuse or any assault against a
family menmber or a household member.

NEW SECTION. Section 74. peace officer accepting bail.
(1) A peace cfficer may accept bail on behalf of a judge:

(a) in accordance with the bail schedule established
under [section 73]; or

{b) on behalf of a judge whenever the warrant of arrest
specifies the amount of bail.

{2) Whenever a peace officer accepts bail, the officer
shall glve a signed receipt to the offender setting forth
the bail received. The peace officer shall then deliver the
bail to the judge before whom the offender is to appear, and
the judge shall give a receipt to the peace officer for the
bail received.

NEW SECTION. Section 75. rorms of bail. (1) Bail may
be furnished in the following ways:

{a) by a deposit with the court of an amount equal to
the required bail of cash, stocks, bonds, certificates of
deposit, or other personal property approved by the court;

{b} by real estate situated within the state with an
unencumbered equity, not exempt, owned by the defendant or
sureties at a value double the amount of the required bail;

(¢) by written undertaking executed by the defendant
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and by two sufficient sureties; or

(d) by a commercial surety bond executed by the
defendant and a qualified agent for and on behalf of the
surety company.

(2} The bond shall insure the appearance of the
defendant at all times required through all stages of the
proceeding including trial de novo, if any, and unless the
bond is denied by the court pursuant to {section 68], shall
remain in effect until fipal sentence is proncunced in open
courk.

{3) Nothing in [sections 66 through 81] prohibits a
surety who considers himself insecure to surrender the
defendant pursuant to [section 79].

NEW SECTION, Section 76. Qualifying property as Dbail.
(1) If property posted as a condition of release is personal
property, the defendant or sureties shall file a sworn
schedule which must contain a list of the personal property
including a description of each item, 1its location and
market value, and the total market wvalue of all items
listed.

{2}y If the property is real estate:

ta) the defendant or sureties shall file a swaorn
schedule which must contain a legal description of the
property, a description of any and all encumbrances on the

property, including the amount of each and the holder of the
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encumbrance, and the market value of the unencumbered equity
owned by the affiant; and

ib) a certified copy of the schedule ¢f the property
rmust be filed immediately by the court in the office of the
clerk and recorder of the county in which the property 1is
situated. The state has a lien on the property from the time
the copy is filed. The «clerk and recorder shall enter,
index, and record the schedule without requiring any fee.

({3) If the property posted as a condition of release is
a written undertaking with sureties, each surety must be a
resident or freeholder within the state. Each surety must be
worth the amount specified in the undertaking, exclusive of
property exempt from execution, but the court or Jjudge on
taking the properkty may allow more than two sureties to
justify severally and in amounts less than that expressed in
the undertaking if the whole justification is eguivalent to
that amount required,

{4) [If the property posted as a condition of release is
a commercial bond, it may be executed by any domestic or
foreign surety company which is qualified to transact surety
business in this state. The undertaking shall be in a form
to be prescribed by the commissioner of insurance and shail
state the following:

(a) the name and address of the commercial surety

company which issued the bond;
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{b) the amouintt of the bond and the ungualified
obligation of the surety company to pay the court should the
defendant fail to appear as guaranteed: and

(c) a provision that the surety company may not revcke
the undertaking without good cause.

(5) The court may examine the sufficiency of any
undertaking and take any action it considers proper =to
insure that a sufficient undertaking is posted.

NEW SECTION. Section 77. Guaranteed arrest bond
certificates. (1) & domestic or foreign surety company which
nas qualified to transact surety business in this state may.
in any year, become surety in an amount not exceeding $500
with respect to any guaranteed arrest bond certificates
issued in the year by an automobile club or assoclation or
by an insurance company authorized to write automobile
liability insurance within this state by filing with the
commissioner of insurance an undertaking to become surety.

(2) The form of the undertaking shall be prescribed by
the commissioner of insurance but must include those matters
as required by [section 751.

(3) A guaranteed arrest bond certificate shall, when
posted by the person whose signature appears on the
certificate, be accepted in liew of any cash bail in an
amount not exceeding $500 as a bail bond to guarantee the

appearance of the person in any court, including municipal

~48-



10
11
12
13
14
1%
16
17
1e
19
20
21
22
23
24

25

LC 1439/01

courts, in this state at the time as may be required by the
court when the person was arrested for violation of a motor
vehicle law of this state or ordinance of a municipality of
this state (except for the offense of driving while
intoxicated or for any felony) committed prior to the date
cof expiration shown on the guaranteed arrest bond
certificate.

(4) A guaranteed arrest bond certificate is subject to
the same enforcement and forfeiture provisions established
by [sections 66 through 81] uniess otherwise provided by
law.

NEW SECTION. Section 78. violation of a release
condition —-- forfeiture. (1)} If a defendant violates a
condition of release, including failure to appear, the
prosecuting attorney may‘ move the cecurt in writing for
revocation of the order of release. A judge may issue a
warrant for the arrest of a defendant charged with violating
a condition of release. Upon arrest the defendant shall be
brought before a Jjudge for proceeding in accordance with
[section B2].

(2) If a defendant fails to appear before a court as
required, and bail has been posted, the judge may declare
the bail forfeited. Notice of the order of forfeiture shall
be mailed to the defendant and the defendant's suretles at

their last known address.
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(3) If at any time within 30 days after the forfeiture
the defendant or the defendant's sureties appear and
satisfactorily excuse the defendant's failure to appear, the
judge may direct the forfeiture to be discharged upon terms
as may be just.

NEW SECTION. Section 79. sSurrender of defendant. (1)
At any time before the forfeiture of bail:

{a) the defendant may surrender to the court or any
peace officer of this state; or

{b) the surety may arrest the defendant and surrender
the defendant to the court or any peace officer of this
state.

{2) The peace officer must detain the defendant in the
officer's custody as upon commitment and shall file a
certificate, acknowledging the surrender, in the court
having Jjurisdiction of the defendant. The court may then

order the bail exonerated.
NEW SECTION. Section 80. rorfeiture procedure. When
the order of forfeiture is not discharged, the court having

jurisdiction shall proceed with the forfeiture of the bail

posted as follows:

{l}) if any money has been posted as bail, the court
must pay over the mcney to the treasury of the city or

county where the money was posted; or

(2) if other property 1is posted as a condition of
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release, the property shall be s0ld in the same manner as
execution of sales in civil actions. The proceeds of the
sale shall be used to satisfy all court costs and prior
encumbrances, if any, and from the balance, a sufficient sum
to satisfy the judgment or forfeiture shall be paid into the
treasury of the clty or county where the case is pending.

{3) If a surety bond has been pcsted as bail, execution
may be issued against the sureties or the surety company in
the same manner as executions in civil actions.

NEW SECTION. Section B1. use of forfeited bail as
restitution. (1) If the court enters a judgment declaring
bail to be forfeited or if the order of forfeiture 1s not
discharged, the court having jurisdiction may order the bail
forfeited to be paid as restitution to any victim of the
cffense for which the court has received bail. Whenever the
court believes restitution may be proper, the court shall
order a hearing for the purpose of considering the nature
and extent of the victim's pecuniary loss as defined by law.

{2) If the court finds that restitution is appropriate,
the court shall order restitution in an amount not exceeding
the amcunt of the victim's complaint or the amount of the
victim's pecuniary loss.

{3) An nrder to reguire restitution is a judgment
against the defendant and the defendant's sureties, and the

court may order the restitution to be made by payment of
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money deposited as bail. Any balance of the bail money must
be disposed of in the manner prescribed in [(section 80].

(4) A determination or decision under this section is
not admissible as evidence in any other civil action and is
not res judicata in any civil action.

NEW SECTION. Section 82. Appearance of the arrested
person. Any perscon arrested, whether with or without a
warrant, shall be taken without unnecessary delay before the
nearest and most accessible judge for an initial appearance.

NEW SECTION. Section 83. buty of the court. (1) The
judge shall inform the defendant:

{a) of the charge or charges agalnst the deftendant;

{b) of the defendant's right to ccunsel;

{c} of the defendant's right to have counsel assigned
by a court of record in accordance with [section 5B]);

(d) of the general circumstances under which the
defendant may obtain pretrial release;

(e) of the defendant's right to refuse to make a
statement and that any statement made by the defendant may
be offered in evidence at the defendant's trial; and

(£) of the defendant's right to a judicial
determination of whether probable cause exlsts 1f the charge
is by complaint alleging the commission of a felony.

(2) The djudge shall admit the defendant to bail as

provided by law,
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NEW SECTION. Section 84. preliminary examination —-—
when held. (1) After the initial appearance, in all cases
where the charge is triable in-district court, the justice
court shall, within a reasonable time, hold a preliminary
examination unless:

{a) the defendant waives a preliminary examination:

{b) the district court has granted leave to £file an
information:

{c) an indictment has been returned; or

(d) the case is triable in a justice court.

NEW SECTION. Section 85. waiver. If the defendant
waives the preliminary examination, the justice shall hold
the defendant to answer to the court having jurisdiction of
the offense.

NEW SECTION. Section 86. Presentation of evidence. (1)
The defendant may not enter a plea. The judge shall hear the
evidence without unnecessary delay. All witnesses must be
examined in the presence of the defendant. The defendant may
cross-examine witnesses against him and may introduce
evidence in his own behalf.

{2) During the examination of any witness or when the
defendant is making a statement or testifying, the judge
may, and on the request of the defendant or state shall,
exclude all other witnesses. The judge may also cause the

witnesses to be kept separate and to be prevented from
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communicating with each other until all are examined.

{3) Objections to evidence on the ground that it was
acquired by unlawful means are not properly made at the
preliminary examination. Motions to suppress must be made
to the trial court as provided in (section 173].

NEW SECTION. Section B7. bDisposition of the defendant.
{1) If from the evidence it appears that there 1is probable
cause to believe that an offense has been committed and that
the defendant committed it, the judge shall hold the
defendant to answer to the court having jurisdiction of the
cffense.

(2) If from the evidence it appears that there is
insufficient probable cause to believe that an cffense has
been committed and that the defendant committed it, the
judge shall dismiss the complaint and discharge the
defendant. The discharge of the defendant may not preclude
the state from instituting a subsequent prosecution for the

same offense.

NEW SECTION. Section 8B. Record of preliminary
examination. (1) The testimony of each witness must be taken
by a court-appeinted stenographer upon demand by the county
attorney, the defendant, or the defendant's counsel.

(2) After concluding the proceeding, 1if the justice
holds the defendant to answer, the Jjustice shall

transmit

immediately to the clerk of the court having jurisdiction of
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the offense all papers in the proceeding and any bail taken

by the justice.

NEW SECTION. Section 89, Methods of commencing
prosecution. A prosecution may be commenced by:

{1y a complaint;

(2) an information following a preliminary examination
or waiver of a preliminary examination;

{3) an information after leave of court has been

granted; or

(4) an indictment.

NEW SECTION. Section 90. Required methods. (1) All
prosecutions of offenses charged in the district courts

shall be by indictment or information.

(2) All other prosecutions of offenses shall be by

complaint.

NEW SECTION. Section 91. Filing a complaint. (1) When
a complaint is presented to a court charging a person with
the commission of an offense, the court may examine the
complainant and any affidavits, if filed, to determine
whether a charge may be filed.

(2y 1f it appears from any affidavit filed with the
charge, or from testimony of the complainant that there is
probable cause to believe that an offense has been committed
and that the person against whom the charge 1is made has

committed it, the court may issue a warrant of arrest.
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NEW SECTION. Section 92. Amending a  complaint. A
complaint may be amended, with leave of court, under the
same circumstances and in the same manner as an information.

NEW SECTION. Section 93. Leave to file. (1) The county
attorney may apply directly to the district court for
permission to file an information against a named defendant.
If the defendant named is a district court judge, the county
attorney shall apply directly to the supreme court for leave
to file the information.

{2} An application must be by affidavig supparted by
such evidence as the judge or chief justice may require. 1f
it appears that there is probable cause to believe that an
offense has been committed by the defendant, the judge or
chief justice shall grant leave to file the information;
otherwise the application shall be denied.

{3) When leave to file an information has been granted,
a warrant or summons may issue for the defendant's arrest or
appearance.

14) When leave |is granted to file an information
against a district court judge, the chief justice shall
designate and direct a Jjudge of the discrict court of
another district to preside at the trial of the information
and hear and determine all pleas and motions atfecting the
defendant under the information before and after judgment.

A1l necessary records shall be transferred to the clerk of
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the district court of the district in which the action

arose.

NEW SECTION. Section 94, amending an information as to
substance. (1) The court shall grant leave to amend an
information as to matters of substance at any time, but not
less than 5 days before trial, provided that a motion is
timely filed, states the nature of the proposed amendment,
and is accompanied by an affidavit stating facts which show
the existence of probable cause to support the charge as
amended. A copy of the proposed amended information shall be
included with the motion to amend an information.

{2) If the court grants leave to amend the information,
the defendant shall be arraigned on the amended information
without unreasonable delay and shall be given a reasonable
period of time to prepare for trial on the amended

information.

NEW SECTION. Section 95. Amending an information as to
form. The court may permit an information to be amended as
te form at any time before verdict or finding if no
additional or different offense is charged and if
substantial rights of the defendant are not prejudiceq.

NEW SECTION. Section 96. Time for filing information.
(1) After a finding of probable cause following a
preliminary examination or waiver of a preliminary

examination, or after leave of court has been granted, the
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county attorney shall file within 30 days in the proper
district court an information charging the defendant with
the offense or any other offense supported by prcbable
cause.

{(2) The court, unless good cause to the contrary 1is
shown, shall dismiss the prosecution if an information is
not filed within 30 days as required in subsection (1).

NEW SECTION. Section 97. sSummoning grand jury. (1) A
grand jury may only be drawn or summoned when the district
judge, in his discretion, considers a grand jury to be in
the public interest and orders the grand jury to be drawn or
summoned. The composition and drawing of a grand jury shall
be in accordance with Title 3, chapter 15, part 6.

{2} The district judge may direct the selecticn of one
or more alternate jurors who shall sit as regular jurors
before an indictment is found or a grand jury investigation
is concluded. If a member of the Jjury becomes unable to
perform his duty, the juror may be replaced by an alternate.

NEW SECTION. Section 98. challenges to grand jury or
grand jurers. (1) The attorney general or county attorney
may challenge the panel of a grand jury on the ground that
the grand Jjury was not selected, drawn, or summoned
according to law and may challenge an individual juror on
the ground that the Jjuror is not legally gualified.

Challenges shall be made before the administration of the
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oath of the jurors, may be oral or in writing, and shall be
tried and decided by the court.

(2) A motion to dismiss the indictment may be based on
the grounds that a grand jury was not selected, drawn, or
summoned according to law or that the individual juror was
not legally gqualified. An indictment may not be dismissed
on grounds that one or more members are not legally
qualified if it appears from the record kept pursuant to
{sections 97 +through 112} that eight or more jurors, after
deducting those not legally gqualified, concurred in Einding

the indictment.

NEW SECTION., Section 99. Excuse or discharge of grand
jurors. Any time for cause shown, the court may excuse or
discharge a jurer or jurors either temporarily orc
permanently and, in the latter event, the court may impanel
another person or persons in place of the jurcr or jurors
discharged.

NEW SECTION. Section 100. Foreman. The court  shall
appoint one of the jurors to be a foreman. The foreman shall
have the power to administer oaths or affirmations and shall
sign all indictments. The foreman or another juror
designated by the foreman shall keep a record of the number
of jurors concurring in the finding of every indictment and
shall Eile the record with the clerk of court, but the

record may not be made public except on order of the court.
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NEW SECTION. Section 101. Appointing special
prosecutor. When the county attorney or attorney general is
the subject of the grand jury investigation, the court shall
appoint a special prosecutor. If a special prosecutor |is
appointed, the county attorney's or attorney general's
office may not participate in an official capacity, but only

as witnesses.

NEW SECTION. Section 102. charge to the grand jury.
When a grand Jjury is impaneled and sworn, it shall be
charged by the judge who summoned it. In making the charge,
the court shall instruct the jury as to its duties and the
matters which jurors may consider. The prosecutor may bring
additional matters before the grand Jjury which are
consistent with the original charge or are developed during
the proceedings.

NEW SECTION. Section 103. cClosed hearing. Subject to
any right to an open hearing in contempt proceedings, the
court shall order a hearing on matters affecting a grand
jury proceeding to be c¢losed. This rule may not affect a
defendant's discovery rights after the Ffiling of the
indictment.

NEW SECTION. Section 104. power and duties of grand
jurors. The grand jury shall inguire into those matters as
directed by the court summoning the jury and other matters

as presented by the prosecutor.
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NEW SECTION. Section 105. subpoena of witnesses. (1) A
subpoena requiring the attendance of a witness before the
grand jury may be signed and issued by the county attorney,
by the foreman of the grand jury, or by the judge of the
district court.

(2) The fees and mileage of witnesses subpoenaed
pursuant to this section shall be the same as reguired in
criminal actions.

{3} All provisions relating to subpoenas in criminal
actions apply to subpoenas issued pursuant to this section,
including provisions of {sections 182 through 1850].

NEW SECTION. Section 106. Reception of evidence. In
the investigation of a charge, the grand jury shall receive
no other evidence than that given by witnesses produced and
sworn before it, furnished by legal evidence, or the
deposition of a witness.

NEW SECTION. Section 107. advice and assistance to
grand jury. (1) The grand jury may at all times ask the
advice of the judge. Unless his advice is asked, the judge
may not be present during sessions of the g:;nd jury.

{2) The prosecutor may at all times appear before the
grand jury for the purpose of giving information or advice
relative to any matter cognizable by the grand jury and may
interrogate witnesses before the grand Jury whenever he

thinks it necessary.
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{3} Subject to the approval of the court, the county
attorney may employ a special prosecutor, investigators,
interpreters, and experts at an agreed compensation to be

first approved by the court.

NEW SECTION. Section 108. wWho may be present. The
prosecutor, witnesses under examination, interpreters when
needed and, for the purpose of taking the evidence, a
stenographer or operator of a recording device may be
present while the grand jury is in session. No person other
than the Jjurors may be present while the grand jury is
deliberating or veting.

NEW SECTION. Section 109. Recorded proceedings. (1)
The grand Jjury shall appeint a stencgrapher to take in
shorthand the testimony of witnesses, or the testimony mnay
be taken by a recording device, but the record shall include
the testimony of all wWwitnesses on that particular
investigation.

(2} The stenographic reporter or operator of a
recording device shall, within 30 days after an indictment
has been found, certify and £file with the clerk of the
district court the shorthand notes or the recordings made
and an oviginal transcript of the notes or recordings.

{3) An unintentional failure of any recording to
reproduce all or any portion of a proceeding may not affect

the validity of the prosecution.
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NEW SECTION. Section 110. Secrecy of proceedings. (1)
A grand juror, an interpreter, a stencgrapher, an operator
of a recording device, any typist who transcribes recorded
testimony, o©r the prosecutor may not disclose matters
occurring before the grand jury except as otherwise provided
for in [this act]. No obligation of secrecy may be imposed
on any person except in accordance with this section. A
knowing violation of this section may be punishable as
contempt of court.

(2) Disclosure of matters occurring before the grand
jury, other than its deliberations and the vote 0f any
juror, may be made to any prosecutor or investigator of this
state, and prosecutors or investigators from any other
state, or the federal government for use in the performance
of their duty.

{3) Disclosure otherwise prohibited by this section of
matters occurring before the grand jury may alsc be made:

(a) if directed by the court preliminary to or in
connection with a judicial proceeding;

(b) when permitted by the court at the request of the
defendant, upon a showing that grounds may exist £for a
motion to dismiss the indictment because of matters
occurring before the grand jury; or

(¢} when permitted by the court, to a defendant

pursuant to a proper discovery motion.
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NEW SECTION. Section 111. bischarge of jury. When the
grand jury certifies completion of business before it and
the court concurs, it shall be discharged by the court.

NEW SECTION. Section 112. Expenses of grand jury. (1)
Except as provided in subsection (2), all expenses of the
grand jury, including special prosecutors, experts,
investigators, and interpreters, if any, must be paid by the
treasurer of the county out of the general fund of the
county, upon warrants drawn by the county auditor or the
clerk of the district court upon a written order of the
judge of the district court of the county.

(2) If the county has a district court fund, all
expenses of a grand jury must be paid out of that fund.

(3} Subject to the procedures established by law, the
state shall reimburse the court for juror and witness fees
and witness expenses, The county shall deposit the amount
reimbursed in the general fund unless the county has a
district court fund. If the c¢ounty has a district court

fund, the amount reimbursed must be deposited in that fund.

NEW SECTION. Section 113. Finding an indictmenL. (1)}
The grand jury shall find an indictment when all the
evidence before it taken together would in its Jjudgment
warrant a conviction by a trial jury. An indictment may be

found only upon the concurrence of at least eight grand

jurors.
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{2) If a complaint eor information is pending against
the defendant and eight jurors do not cencur in finding an
indictment, the foreman shall report the decision to the
district judge.

BEW SECTION. Section 114. Presenting an  indictment.
(1) An indictment, when found by the grand jury, must be
signed by the foreman and presented by the foreman in the
presence of the grand jury to the court and must be filed
with the clerk. The court shall then issue a warrant or
summons for the defendant,

(2) The court may direct that an indictment shall be
kept secret until the defendant 1is in custody or has
appeared to answer the charge and a person may not disclose
the execution of a warrant or summons.

NEW SECTION. Section 115. Form of charge. (1) The
charge shall be in writing in the name of the state or
appropriate municipality and specify the court in which the
charge 1is filed. The charge shall be a plain, concise, and
definite statement of the essential facts constituting the
offense charged, including the name of the offense, whether
the offense is a misdemeanor or felony, the name of the
person charged, and the time and place of its occurrence as
definitely as can be determined. The charge shall state for
each count the official or customary citation of the

statute, rule, regulation, or other provision of law which
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the defendant is alleged to have violated.

(2) If the charge is by information or indictment, it
shall include endorsed on the intormation or indictment the
names of the witnesses for the state, if known.

{3) If <the charge is by complaint, it shall be signed
on oath by a person having knowledge of the facts or by the
prosecuting attorney.

(4) If the charge is by information, it shall be signed
by the prosecuting attorney. If the charge is by indictment,
it shall be signed by a foreman of the grand jury.

(5) The court, on motion of the defendant, may strike
surplusage from the indictment or information.

{6) A charge may not be dismissed because of a formal
defect which does not tend to preijudice a substantial right
of the defendant.

NEW SECTION. Section 116. Joinder of offenses. {1) Two
or more offenses, or different statements of the same
offense, may be charged in the same charging document in a
separate court, or alternatively, if the offenses charged,
whether felonies or misdemeanors or both, are of the same or
similar character or are based on the same transaction cr on
two or more acts or transactions connected together or
constituting parts of a common scheme or plan. Allegations

made in one count may be incorporated by reference in

another count.
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(2) If two or more charging documents are filed in the
case, the court may order them to be consclidated.

{3) The prosecution is not required to elect between
the different coffenses set forth in the charging document
and the defendant may be convicted of any number of offenses
charged except as provided in [section 118]. Each offense of
which the defendant is convicted must be stated in the
verdict or the finding of the court.

NEW SECTICN. Section 117. Joinder of defendants. Two
or more defendants may be charged in the same indictment,
information, or complaint if they are alleged to have
participated in the same act or transaction or in the same
series of acts or transactions constituting an offense or
offenses. The defendants may be charged ir one or more
counts together or separately and all of the defendants need
not be charged in each count.

NEW SECTION. Section 118. Multiple charges. (1) When
the same transaction may establish the commissicn of more
than one offense, a person charged with the conduct may be
prosecuted for each offense.

(2) A defendant may not, however, be convicted of more
than one offense if:

(a) one offense is included in the other;

(b) one offense consists only of a conspiracy or other

form of preparation to commit the other;
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{c) inconsistent Ffindings of [fact are required to
establish the commission of the offenses;

{d) offenses differ only in that one is defined to
prohibit a specific instance of the conduct; or

(e} the offense is defined to prohibit a continuing
course cof conduct and the defendant's course of conduct was
interrupted, unless the law provides that the specific
periods of the conduct constitute separate offenses.

NEW SECTION. Section 119. prosecution based on same
transaction barred by former prosecution. (1} When two or
more offenses are known to the prosecuting attorney, are
supported by probable cause, are consummated before the
original charge, and jurisdiction and venue of the offenses
lie in a single ccurt, a prosecution based upon the same
transaction as a former prosecution 1is barred under the
following circumstances:

{(a) the former prosecution resulted in an acquittal.
There is an acquittal whenever the prosecution results in a
finding of not guilty by the trier of fact or in a
determination that there is insufficient evidence to warrant
a conviction. A finding of guilty of a lesser included
offense that is subsequently set aside is an acquittal of
the greater offense that was charged.

(b) the former prosecution resulted in a conviction

that has not been set aside, teversed, or vacated:
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{(c) after a charge had been filed the prosecution was
terminated by a final order or judgment for the defendant
which has not been set aside, reversed, or vacated;

(d) the former prosecution was terminated for reasons
not amounting to an acgquittal and takes place:

(i} in a jury trial, after the Jjury was sworn but
before verdict; or

{ii) in a nonjury trial, after the first witness is
sworn but before the verdict.

(2) A prosecution based upon the same transaction as a
former prosecution is not barred under subsection (1){4)
when:

{a) the defendant consents to the termination or waives
his right to object to the termination; or

{b) the trial court finds the termination is necessary
because:

(i) it is physically impossible to proceed with the
trial in conformity with law;

{ii) there is a legal defect in the proceedings which
would make any judgment entered upon a verdict reversible as
a matter of law;

{iii) prejudicial conduct makes it impossible to proceed
with the trial without manifest injustice to either the
defendant or the state;

(iv) the jury is unable to agree upon a verdict; or
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{vy false statements of a juror during voir dire

prevent a fair trial.

NEW SECTION. Section 120. Former prosecution in
another jurisdiction. When conduct constitutes an offense
within the concurrent jurisdiction of this state and of the
United States, or another state, or of two courts of
separate, overlappinrg, or concurrent Jjurisdictions in this
state, a prosecution in any other jurisdiction is a bar to a
subsequent prosecution in this state wunder the same
circumstances barring further prosecution in this state if:

{1) the first prosecution resulted in an acquittal or
in a conviction and the subsequent prosecution is based on
an offense arising out of the same transaction; or

{2) the former prosecution was terminated, after the
charge had been filed, by an acquittal or by a final order
or judgment for the defendant which has not been set aside,
reversed, or vacated; and the acquittal, final order, or
judgment necessarily required a determination inconsistent
with a fact which must be established for conviction of the
offense for which the defendant is subseqguently prosecuted.

NEW SECTION. Section 121. Pormer prosecution not a
bar. A prosecution is not a bar if:

(1) the former prosecution was before a court which
lacked jurisdiction over the defendant or the offense; or

(2) the former prosecution resulted in a judgment of
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conviction which was held invalid in a postconviction

hearing.

NEW SECTION. Section 122, pretrial proceedings  —-
exclusion of public and sealing of records. (1) Except as
provided in this section, pretrial proceedings and their
record shall be copen to the public. If, at the pretrial
proceedings, testimony or evidence is advanced that is
likely to threaten the fairness of a trial, the presiding
officer shall advise those present of the danger and shall
seek the voluntary cooperation of the news media in delaying
dissemination of potentially prejudicial information by
means of public communication until the impaneling of the
jury or until an earlier time consistent with the fair
administration of justice,

(2) The defendant may move that all or part of the
proceeding be closed to the public or, with the consent of
the defendant, the judge may take action on his own motion.

(3) The judge may close a preliminary hearing, bail
hearing, or any other pretrial proceedings, including a
motion to suppress, and may seal the record only if:

{(a) the dissemination of information from the pretrial
proceeding and its record would create a clear and present
danger to the fairness of the trial; and

{b) the prejudicial effect of the information on trial

fairness cannot be avoided by any reasonable alternative
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means.

{4) Whenever under this section all or part of any
pretrial proceeding is held in chambers ar otherwise closed
to the public, a complete record shall be kept and made
available to the public following the completion of trial or
earlier if consistent with trial fairness.

(5) wWhen the judge determines that a document filed in
support of a charge or warrant would present & clear and
present danger to the defendant's right to a falr trial, all
or part of the document shall be sealed until the trial is
completed or earlier if consistent with trial fairness,

NEW SECTION. Section 123. Misdemeanor offenses. In all
cases in which the defendant is charged with a misdemeanor
offense, he may appear by counsel only, although the court
may require the perscnal attendance of the defendant at any
time,

NEW SECTION. Section 124. Felony offenses. (1) Except
as otherwise provided in [this act], the defendant in all
cases 1n which a felony is charged must be present at the
initial appearance, arraigoment, entry of plea, preliminary
examination, trial, at the time of imposition of sentence,
and when otherwise required by the court.

{2) The defendant may be present at all other
proceedings.

{3) Presence of the defendant is not required before
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the supreme court.

NEW SECTION. Section 125. absence of defendant from
trial. (1) In a misdemeancr case, if the defendant fails to
appear in persoh, either at the time set for trial or at any
time during the course of the trial, and:

(a) if the defendant's counsel is authcrized to act on
the defendant's behalf, the court shall proceed with the
trial uniess good cause for continuance exists; or

(b) if the defendant's counsel is not authorized to act
on the defendant's behalf or if the defendant is not
represented by counsel, the court, in its discretion, may do
one or more of the following:

(i) order a continuance;

{ii) order bail forfeited:

(iii) issue a bench warrant; or

(iv) proceed with the trial after finding that the
defendant had knowledge of the trial date and is voluntarily
absent.

{2) The absence of the defendant during the trial of a
felony offense, after the trial bhas commenced in the
defendant's presence, may not prevent the trial Erom
continuing, up to and including the return of a verdict, if:

{a) the defendant has been removed from the courtroom
for disruptive behavior after receiving a warning that

removal will result if the defendant persists in conduct
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that 1s so disruptive that the trial cannot be carried on
with the defendant in the courtroom; or

(b) the defendant is voluntarily absent and the offense
is not one which is punishable by death.

{3} Nothing in this section 1limits the right of the
court to order the defendant to be perscnally present at the
trial for purposes of

identification unless counsel

stipulates to the issue of identity.

NEW SECTION. Section 126. absence of defendant on
receiving verdict or at sentencing. (1) In all misdemeanor
cases, the verdict may be returned and the sentence imposed
without the defendant being present.

(2) In all felony cases, the defendant must appear in
person when the verdict is returned or sentence is imposed
unless, after the exercise of due diligence to procute the
defendant's presence, the court finds that it is in the
interest of justice that the wverdict be received and
sentence be pronounced in the defendant's absence,

NEW SECTION. Section 127. Pretrial diversion. (1) The
praosecutor and defendant, who has counsel or who has
voluntarily waived counsel, may agree that a prosecution
will be deferred for a specified period ¢f time based on any
or all of the fellowing conditions:

{a) that the defendant not commit any offense;

{(p) that the defendant not engage in specified
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activities, conduct, and associations bearing a relationship
to the conduct upon which the charge against him is based;

(c) that the defendant participate in a supervised
rehabilitation program that may include treatment,
counseling, training, or eduction:

{d) that the defendant make restitution in a specified
manner for harm or loss caused by the offense; or

(e) any other reasonable conditions.

{2) The agreement may include stipulations concerning
the admissibility of evidence, specified testimony, or
dispositions if the deferral of the prosecution is
terminated and there is a +trial o¢n the charge. The
agreement shall be in writing signed by the parties and
state that the defendant waives his right to speedy trial
for the periocd of deferral.

{3) The prosecution shall be deferred for the period
specified in the agreement unless there has been a violation
of its terms.

{4) The agreement shall be terminated and the
prosecution automatically dismissed with prejudice upon
expiration and compliance with the terms of the agreement.

NEW SECTION. Section 128. PpPlace of arraignment. The
defendant shall be arraigned in the court that has trial

jurisdiction of the charge.

NEW SECTION, Section 129. Manner of conducting
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arraignment. (1) Arraignment shall be cconducted in  open
court and shall consist of reading the charge to the
defendant or stating to the defendant the substance of the
charge and calling on the defendant to plead to the charge.
The defendant shall be given a copy of the charging document
before being called upon to plead.

{2) The court shall ingquire of the defendant, or the
defendant's counsel, the defendant's true name, and if the
defendant's true name is given as any other than that used
in the charge, the court must order the defendant's name to
be substituted for the name under which the defendant is
charged.

(3) The c¢ourt shall determine whether the defendant is
under any disability which would prevent the court in its
discretion from proceeding with the arraignment. The
arraignment may be continued until the court determines the
defendant is able to proceed.

NEW SECTION. Section 130. Pplea alternatives. (1) &
defendant may plead not guilty or guilty. If a defendant
refuses to plead, or 1if a defendant corporation falls to
appear, the court shall enter a plea of not gullty.

(2) With the approval of the c¢ourt and the consent of
the prosecuting attorney, a defendant may enter a plea of
guilty reserving the right, on appeal from the judgment, to

review the adverse determination of any specified pretrial
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motion. Lf the defendant prevails on appeal, the defendant

shall be allowed to withdraw the plea.

NEW SECTICN., Section 131. advice to defendant. Before
accepting a plea of guilty, the court shall determine that
the defendant understands the following:

(1) the nature of the charge for which the plea is
cffered, the mandatory minimum penalty provided by 1law, if
any, the maximum penalty provided by law, including the
effect of any penalty enhancement provision or special
parole restriction and, when applicable, that the court may
also order the defendant to make restitution of the costs
and assessments provided by law; and

(2) if the defendant is not represented by an attorney,
that he has the right to be represented by an attorney at
every stage of the proceeding against him and, if necessary,
one will be appointed to represent the defendant; and

(3) that the defendant has a right to plead not gquilty
or to persist in that plea if it has already been made, and
he has the right to be tried by a jury and at the trial has
a right to the assistance of counsel, the right to confront
and cross-examine witnesses against the defendant, and the
right not to be compelled to reveal perscnally incriminating
informaticn; and

(4) that if the defendant pleads guilty in fulfillment

of a plea agreement, the court is not required to accept the
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terms of an agreement, and that the defendant may not be
entitled to withdraw the plea 1if the agreement is not
accepted pursuant to [section 133}; and

{5) that if the defendant's plea of guilty is accepted
by the courts there will not be a further trial of any kind,
s0 that by pleading guilty the defendant waives the right to
a trial.

NEW SECTION. Section 132. 1Insuring plea is voluntary.
The court may not accept a plea of guilty without first
determining that the plea is voluntary and not the result of
force or threats or of promises apart from the plea
agreement. The court shall alsc inguire as to whether the
defendant's willingness +to plead guilty results from prior
discussions between the prosecuting attorney and the
defendant or the defendant's attorney.

NEW SECTION. Section 133. Plea agreement procedure.
{1) The prosecuting attorney and the attorney for the
defendant, or the defendant when acting pro se, may engage
in discussions with a view toward reaching an agreement
that, wupon the entering of a plea of guilty to a charged
cffense or to a lesser or related offense, the prosecuting
attorney will do any of the following:

{a} move for dismissal of othet charges:

(b) agree that a specific sentence is the appropriate

disposition of the case; or
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{c) make a recommendaticn, or agree not to oppose the
defendant's request, for a particular sentence, with the
understanding that the recommendation or request may not he
binding upon the court.

{2) If a plea agreement has been reached by the
parties, the court shall, on the record, require a
discleosure of the agreement in open court or, on a showing
cf good cause in camera, at the time the plea is offered. If
the agreement is of the type specified in subsections (l)(a)
and {l){c), the court may accept or reject the agreement, or
may defer its decision as to the acceptance or rejection
until there has been an opportunity to consider the
presentence report. If the agreement is of the type
specified in section ({1)(c), the court shaill advise the
defendant that, if the court does not accept the
recommendation or reguest, the defendant nevertheless has no
right to withdraw the plea,

{3) If the court accepts a plea agreement, the court
shall inform the defendant that it will embody in the
judgment and sentence the disposition provided for in the
plea agreement.

{4) If the court rejects the plea agreement, the court
shall, on the record, inform the parties of this fact and
advise the defendant that the court is not bound by the plea

agreement, afford the defendant an opportunity to withdraw
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the plea, and advise the defendant that if he persists in
the guilty plea the disposition of the case may be less
favorable to the defendant than that contemplated by the
plea agreement.

NEW SECTION. Section 134. Dpetermining the accuracy of
plea. (1) The court may not accept a guilty plea without
determining that there is a factual basis for the plea in
felonies or misdemeanors resulting in incarceration.

(2 A defendant who is wunwilling to admit to any
element of the cffense which would provide a factuai Dbasis
for a plea of guilty may, with the consent cof the court,
enter a plea of guilty to the offense 1if the defendant
considers the plea to be in his best interest and a factual
basis exists for the plea,

NEW SECTION. Section 135. Barmless error. Any variance
from the procedure required by this section which does not

affect substantial rights of the defendant shall be

disregarded.
NEW SECTION. Section 136. bpisclosure by the
prosecution. {l) Upon request, the prosecutor shall make

available to the defendant for examination and reproduction
or testing the following material and information within the
prosecutor's possession or control:

(a) the names, addresses, and statements of all persons

whom the prosecutor may call as witnesses in the
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case—in-chief;

(b) all written or oral statements of the defendant and
of any other person who will be tried with the defendant:

(c) all written reports or statements of experts who
have personally examined the accused or any evidence in the
particular case, together with the results of physical
examinations, scientific tests, experiments, or comparisons;

(d) all papers, documents, photographs, or tangible
objects that the prosecutcr may use at trial or that were
obtained Erom or purportedly belong to the defendant; and

(e) all material or informatiocn that tends to mitigate
or negate the defendant's guilt as to the offense charged or
that would tend to reduce the defendant's potential
sentence.

{2) The prosecutor may impose reasonable conditions,
including an appropriate stipulation concerning chain of
custody, to protect physical evidence produced under section
{1)(d).

(3) At the same time, the prosecutor shall inform the
defendant of, and make available to the defendant for
examination and reproduction, any written or recorded
material or information within the prosecutor's control
regarding:

{a) whether there has been any electronic surveillance

of any conversations to which the defendant was a party;
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(b) whether an investigative subpoena has been executed
in connection with the case; and

{c) whether the case has involved an informant, and, 1f
s0, the informant's identity if the defendant is entitled to
know either or both of these facts under Rule 502 of the
Maontana Rules of Evidence.

{3) The prosecutor's obligation of disclosure extends
to material and information in the possession or control of
members of the prosecutor's staff and of any other persons
who have participated in the investigation or evaluation of
the case.

(4) Upon motion sinowing that the defendant has
substantial need in the preparation of the case for
additional material or information not otherwise provided
for and that the defendant is unable, without undue
hardship, to obtain the substantial eguivalent by other
means, the court in its discretion may order any person to
make it available to the defendant., The court may, upon the
request of any perscon affected by the order, vacate or
modify the order if compliance would be unreasonable or
oppressive. The prosecutor may not be required to disclose
or prepare summaries of witnesses' testimony.

{5y The prosecutor shall furnish to the defendant nc
later than 5 days before trial or at a later time as the

court may Ffor good cause permit, together with their
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statements, a list of the names and addresses of all persons
whom the prosecutor intends to call as rebuttal witnesses to
the defenses of alibi, compulsicn, entrapment, justifiable
use of force, mistaken identity, or good character or the
defense that the defendant did not have a particular state

of mind that is an element of the offense charged.

NEW SECTION. Section 137, pisclosure by the defendant.
(1) At any time after the filing in district court of an
indictment or information, the defendant, in connection with
the particular crime charged, shall upon written request of
the prosecutor and approval of the court:

(a) appear in a line-up:

{b) speak for identification by witnesses;

{c) be fingerprinted, palmprinted, footprinted, or
voiceprinted;

(d) pose for photographs not involving reenactment of
an event;

(e} try on clothing;

(£) permit the taking of samples of hair, blood,
saliva, urine, or other specified materials that involve no
unceasonable bodily intrusions;

{g) provide handwriting samples; or

{h} submit to

reasonable physical or medical

inspection. However, such inspection does not include

psychiatric or psychological examination.
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(2} Within 10 days after the omnibus hearing in
district court or at a later time as the court may for good
cause permit, the defendant shall make available to the
prosecutor for testing, examination, or reproduction:

{a) the names, addresses, and statements of all
persons, other than the accused, whom the defendant may call
as witnesses in the defense case-in-chief, together with
their statements;

(b} the names and addresses of experts whom the
defendant may c¢all at trial, together with the results of
their physical examinations, scientific tests, experiments,
or comparisons, including all written reports and statements
made by these experts 1in connection with the particular
case; and

{(c) all papers, documents, photographs, or other
tangible objects that the defendant may use at trial.

{3y The defendant's obligation under this section
extends to material and information within the possession or
control of the defendant, defendant's counsel and defense
counsel's staff or investigators.

(4) Upon motion of the prosecutor showing that the
prosecutor has substantial need in the preparation of the
case for additional material or information not otherwise
provided for, that the prosecutor is unable without undue

hardship to obtain the substantial eqguivalent by other
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means, and that disclosure will not violate the defendant's
constitutional rights, the court in its discretion may order
any person to make material or information available to the
prosecutor. The court may, upon request of any person
affected by the order, vacate or modify the order if
compliance would be unreascnable or oppressive. Defense
counsel may not be required to prepare or disclose summaries
of witness testimony.

NEW SECTION. Section 138. Notice of defenses and
disclosure of witnesses and their statements. (1) Within 10
days after the omnibus hearing in district court or at a
later time as the court may for good cause permit, the
defendant shall provide the prosecutor with a written notice
of the defendant's intention to introduce evidence at trial
of good character or the defenses of alibi, compulsion,
entrapment, justifiable use of force, or mistaken identity.

{2) Within 10 days after receiving a report of
examination purseant to [section 151} or at a later time as
the court may for gocd cause permit, the defendant shall
provide the prosecutor with a written notice of the
intention to introduce evidence at trial of the defense that
due to a mental disease or defect the defendant did not have
a particular state of mind that is an essential element of

the offense charged.

{3) The notice must specify for each defense the names
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and addresses of the persons, other than the defendant, whom
defense counsel may call as witnesses at trial in support of
the defense together with all written reports or statements
made by them concerning the results of physical examipation,
scientific tests, experimentis, or comparisons.

{(4) Prior to trial the defendant may, upon motion and
showing of good cause, add to the 1list of witnesses the
names of any additional witnesses and disclese their
statements or report as required by this section. After
trial commences, no witnesses may be called by the defendant
in support of these defenses unless the name of the witness
is included on the 1list and the witness's statement or
report has been disclosed as required by this section except

for good cause shown.

NEW SECTION. Section 139. mMaterials not subject to
disclosure. (1) Bxcept as provided in this section,
disclosure 1is not required for the superseded notes or work
product of the prosecuting or defense attorney.

{2) If exculpatory information is contained in the

superseded notes or work product of the prosecution, that

information must be disclosed.

NEW SECTION. Section 140. Failure to call a witness or
raise a defense, The fact that a witness whose name is on a
list furnished pursuant to [sections 136 through 146] does

not testify or that a matter c¢ontained in a pretrial notice
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is not raised may not be commented upon at trial unless the
court, on motion of a party, allows comment after finding
that the inclusion of the witness's name or the pretrial
notice constituted an abuse of the applicable disclosure

requirement or that other good cause is shown.

NEW SECTION. Section 141. cContiruing duty to disclose.
If at any time after a disclosure has been made any party
discovers additional information or material that would be
subject to disclosure had it been known at the time of
disclosure, the party shall promptly nctify all other
parties of the existence of the additional information or
material and make an appropriate disclosure.

NEW SECTION. OSection 142. Investigation not to be
impeded. Except as to matters to which discovery is
restricted and except as to the defendant's counsel advising
the defendant, a party or agent of a party may not
discourage or obstruct communication between any person and

any party or otherwise obstruct a party's investigation of

the case.
NEW SECTION. Section 143. Excision and protective
orders. (1) Upon a motion of any party showing good cause,

the court may at any time order that any disclosure be

deferred or regulated when it finds:
{a) that the disclosure would result in a risk or harm

cutweighing any usefulness of the unrestricted disclosure to
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any party; and

(b) that the risk cannot be eliminated by a less
substantial restriction of discovery rights.

(2) Whenever the court finds, upon motion of any party,
that only a portion of a document or other material is
discoverable, it may authorize the party disclosing it to
excise that portion of the material which is nondiscoverable

and disclose the remainder.

{(3) On motion of the party seeking a protective or
excision order or in submitting for tne court's
determination the discoverability of any material or

information, the court may permit that party to present the
material or information for the inspection of the judge
alone. Counsel for all other parties may, in the discretion
of the court, be present when the presentation is made.

{4) If the court enters an order that any material or
any portion thereof is not discoverable, the entire text of
the material must be sealed and preserved in the record in

the event of an appeal.

NEW SECTION. Section 144. sanctions. If at any time
during the course of the proceeding it 1is brought to the
attention of the c¢ourt that a party has failed to comply
with any of the provisions of [sections 136 through 146} or
any order issued pursuant to [sections 136 through 146}, the

court may impdse any sanction that it finds just under the
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circumstances, including but not limited to:

(1) ordering disclosure of the information not
previously disclosed;

(2) granting a continuance;

{3) holding a witness, party, or counsel in contempt
for an intentional viclation;

{4) precluding a party from calling a witness, offering
evidence, or raising a defense not disclesed; or

(5) declaring a mistrial when necessary to prevent a

miscarriage of justice,

NEW SECTION. Section 145. compelling testimony or
production of evidence —-- immunity. (1) Before or during
trial in any 3judicial proceeding, a judge of the district
court, upon request by the prosecutor or defense counsel,
may require a person to answer any question or produce any
evidence, even though perscnally incriminating, following a
grant of use immunity.

{2) If a person is required to give testimony or
produce evidence in accordance with this section in any
investigation or proceeding, compelled testimony or evidence
or any information directly or indirectly derived from
compelled testimony or evidence may not be used against the
witness in any ecriminal prosecution,

{3) Nothing in this section prohibits a prosecutor from

granting immunity from prosecution for or on account of any
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transaction, matter, or thing concerning which a witness 1is
compelled to testify if in the prosecutor's sole discretion
it is determined that the ends of justice would be served,

{4) Immunity may not extend to prosecution or
punishment for false statements given in any testimony

required under this section.

NEW SECTION. Section 146. Privileged matters. All
matters which are privileged upon the trial are privileged
against disclosure through any discovery precedure.

NEW SECTION. Section 147. when depositions may be
taken. {1) In felony cases if it appears that a prospective
witnesss:

(a) 1is likely to be either unable or otherwise
preventad from attending a trial or hearing:

{b) is likely to be absent from the state at the time
of the trial or hearing; or

{¢) 1s wunwilling o provide relevant information to a
requesting party, and the witness's testimony is material
and necessary in order to prevent a failure of justice, the
district court shall, upon motion of any party and proper
notice, order that the testimony of the witness be taken by
deposition and that any designated book, paper, document,
record, recording, or other material not privileged, be
introduced at the time the deposition is taken,

{2) The witness whose deposition is to be taken may be
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required by subpoena to attend at any place designated by
the district court, taking into account the convenience of
the parties and of the witness.

{3} If the defendant 1is charged with a felony and it
appears upon the affidavit of counsel for a party that good
cause exists to believe that a witness will not respond to a
subpoena and the administration of justice requires, any
district judge may issue an arrest warrant commanding the
arrest of a material witness. The arrest warrant shall
further order a deposition to be taken without unnecessary
delay., A person may not be imprisoned for the purpose of
securing his testimony in any criminal proceeding longer
than may be necessary to take his deposition.

REW SECTION. Section 148. Procedure for taking
depositions. (1) The party at whose instance a deposition is
to be taken shall give to every other party reasonable
written notice of the ¢time and place for taking a
deposition. The notice shall state the name and address of
each person to be examined. On motion of the party upon whom
the notice is served, the district court for cause shown may
extend or sheorten the time or change the place for taking
the deposition.

(2} A deposition shall be taken in the manner provided
in ecivil actions. The district court, upon request, may

direct that any deposition be taken on written
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interrogatories in the manner provided in civil actions.
However, a deposition may not be taken of a party defendant
without his consent, and the scope and manner of examination
and cross-examination shall be restricted as would be
allowed in the trial itself.

(3) The deposition shall be filed with the district
court making the order and held until the trial. Either
party shall make available to the other party, or the other
party's counsel, for examination and use at the taking of
the deposition any relevant nonprivileged starement of  the
witness being deposed which is in the possession of either
party.

(4) Objections to deposition testimony or evidence or
parts of the testimony or evidence may be reserved for
subsequent determination by the district court.

{(5) Unless a defendant in custody nas waived, in
writing, the right to be present at the taking of a
deposition, the officer having custedy of the defendant
shall be notified of the time and place set for the
deposition. The officer having custody shail produce the
defendant and keep the defendant in the presence of a
witness during the deposition.

(6) A defendant not in custody who fails to appear,
without good vcause, at the taking of a deposition after

being notified of the time and place set for the deposition
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will be considered to have waived the right to be present as
provided in ({secticn 125}. The waiver includes a waiver of
any objection to the taking and use of the deposition based
upon that right.

(7) wWhenever a deposition is taken at the instance of
the prosecution, or whenever a deposition is taken at the
instance of a defendant who is unable to bear the expense of
taking a deposition, the district court shall direct that
the expense of travel and subsistence of the defendant and
the defendant's attorney for attendance at the examination
and the cost of the transcript of the deposition shall be
paid by the state.

NEW SECTION. Section 149. uUse of depositions at trial.
Any deposition may be wused by any party for any purpose

allowed by the Montana Rules of Evidence.

NEW SECTION. Section 150. Mental disease or defect -—-

fitness to proceed -- state of mind. (1} As used in
[sections 150 through 166], the term ‘“"mental disease or
defect" does not include an abnermality manifested only by
repeated criminal or anti-social behavior.

{(2) A person who, as a result of mental disease or
defect, is unable to understand the proceedings against him
or to assist in his own defense may not be tried, convicted,
or sentenced for the commission af an offense so long as the

incapacity endures.
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(3) Evidence that the defendant suffered from a mental
disease or defect is admissible to prove that the defendant
did or did not have a state of mind which is an element of

the offense.

NEW SECTION. Section 151. Examination of defendant.
(1) If the defendant or the defendant's counsel files a
written motion reguesting an examination, or the issue of
the defendant's fitness to proceed is raised by the court,
prosecution, o©r defense counsel, the court shall appoint at
least one qualified psychiatrist or licensed clinical
psychologist or shall request the superintendent of the
Montana state hospital to designate at least one qualified
psychiatrist or licensed clinical psychologist, which
designation may be ar include himself, to examine and report
upon the defendant's mental condition.

{2) The court may order the defendant to be committed
to a hespital or other suitable facility for the purpose of
the examination for a period not exceeding 60 days or a
longer pericd as the court determines to be necessary for
the purpose and may direct that a gualified psychiatrist or
licensed clinical psychologist retained by the defendant be
permitted to witness and participate in the examination.

{3) In the examination any method may be employed which
is accepted by the medical or psychologival profession for

the examination of those alleged to be sutfering from mental
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disease cor defect.

{4y If the defendant is indigent or the examination
occurs at the request of the state, the cost of the
examination must be paid by the county or the state, or
both, according to procedures established under 3-5-902(1).

NEW SECTION. Section 152. Prosecution's right to
examination. (1) When the defense discloses the report of
examination to the prosecution or files a notice of the
intention to rely on a defense of mental disease or defect,
the prosecution shall be entitled to have the defendant
examined by a gqualified psychiatrist or 1licensed <¢linical
psychologist,

{2} The report of examination shall be disclosed to the
defense within 10 days of its receipt by the prosecution.

NEW SECTION. Section 153. Access to defendant for
examination. If either the defendant or the prosecution
wishes the defendant to be examined by a qualified
psychiatrist or licensed clinical psychologist selected by
the one proposing the examination in order to determine the
defendant's fitness to proceed or whether the defendant had,
at the time the offense was committed, a particular state of
mind which is an essential element of the offense, the
examiner shall be permitted to have reascnable access to the

defendant for the purpose of the examination.

NEW SECTION. Section 154. Report of examination. (1) A
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report of the examination shall include the following:

{a) a description of the nature of the examination;

{b) a diagnosis of the mental condition of the
defendant, including an opinion as to whether the defendant
is seriously mentally ill as defined in 53-21-102{14);

fc) 1f the defendant suffers from a mental disease or
defect, an opinion as to the defendant's capacity to
understand the proceedings against him and to assist in his
own defense;

(d) when directed by the court, an opinion as to the
capacity of the defendant to have a particular state of mind
which is an element of the offense charged; and

(e) when directed by the court, an opinion as to the
capacity of the defendant, bhecause of a mental disease or
defect, to appreciate the criminality of his conduct or to
conform his conduct to the requirement of law.

{2) If the examination cannot be conducted by reason of
the unwillingness of the defendant to participate in the
examination, the report shall state that fact and include,
i1f possible, an opinion as to whether the unwillingness of
the defendant was the result of mental disease or defect.

NEW SECTION. Section 155. PpPsychiatric or psychological
testimony upon trial. (1) Upon trial, any psychiatrist or
licensed clinical psychologist who reported under ([section

151 or 154) may be calied as a witness by the prosecutor or
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by the defense. Both the prosecution and the defense may
summon anhy other qualified pgychiatrist or licensed clinical
psychologist to testify, but no one who has not examined the
defendant 1is competent to testify to an expert opinion with
respect to the mental c¢ondition of the defendant as
distinguished from the validity of the procedure followed or
the general scientific propositions stated by another

witness.

(2) When a psychiatrist or licensed clinical
psychologist whe has examined the defendant testifies
concerning the defendant's mental condition, he may make a
statement as to the nature of his examination and his
medical or psychological diagnosis of the mental condition
of the defendant. The expert may make any explanation
reasonably serving to clarify his examination and diagnosis,
and the expert may be cross-examined as to any matter
bearing on his competency or credibility or the validity of
his examination or medical or psychological diagnosis. A
psychiatrist or licensed clinical psychologist may not offer
an opinion to the jury on the ultimate issue of whether the
defendant did or did not have a particular state of mind or
the capacity to have a particular state of mind which is an

element of the offense charged.

NEW SECTION. Section 156. Form of verdict and

judgment.. When the defendant is found not guilty of the
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charged offense or offenses or any lesser included offense
for the reason that, due to a mental disease or defect, the
defendant did not have a particular state of mind that is an
essential element of the offense charged, the verdict and
the judgment shall so state.

NEWw SECTION. Section 157. Admissibility of statements
made during examination or treatment. A statement made for
the purpeoses of psychiatric or psychological examination or
treatment provided for in this section by a person subjected
to examination or treatment is not admissible in evidence
against him at trial on any issue other than that of his
mental condition, It is admissible on the issue of his
mental condition at trial whether or not it would otherwise
be considered a privileged communication, only when and
after the defendant presents evidence that due to a mental
disease or defect he did not have a particular state of mind

which is an element of the offense charged.

NEW SECTION. Section 158. petermination of fitness to
proceed -- effect of finding of unfitness —— expenses. (1)
The issue of the defendant's fitness to proceed may be
raised by the court, the defendant or his counsel, or by the
prosecution. When the issue 1is raised, it shall be
determined by the court. If neither the prosecution nor
counsel for the defendant contests the finding of the report

filed under [section  154], the court may make the
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determination on the basis of the report. If the finding is
contested, the court shall hold a hearing on the issue. If
the report is received in evidence at the hearing, the
parties have the right to subpoena and cross-examine the
psychiatrists or licensed clinical psychelogists who Jjoined
in the report and to offer evidence upon the issue.

{2y If the court determines that the defendant lacks
fitness tc proceed, the proceeding against him shall be
suspended, except as provided in subsection (4), and the
court shall commit him to the custody of the director of the
department of institutions to be placed in an appropriate
institution of the department of institutions for so long as
the unfitness endures. The committing court shall within S0
days of commitment, review the defendant's fitness to
precceed. If the court finds that he is still unfit to
proceed and that it does not appear that he will become fit
to proceed within the reasonably foreseeable future, the
proceeding against him shall be dismissed, except as
provided in subsection (4}, and the county attorney shall
petition the court in the manner provided in chapter 20 or
21 of Title 53, whichever is appropriate, to determine the
disposition of the defendant pursuant to those provisions.

{(3) If the court determines that the defendant lacks
fitness to proceed because he is developmentally disabled as

provided in $3-20-102(4), the proceeding against him shall
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be dismissed and the county attorney shall petition the
court in the manner provided in chapter 20 of Title 53.

(4) The fact that the defendant is wunfit to proceed
does not preclude any legal objection to the prosecution
which is susceptible to fair determination prior to trial
and without the personal participation of the defendant.

(5) The expenses of sending the defendant to the
custody of the director of the department of institutions to
be placed in an appropriate institution of the department of
institutions, of keeping him there, and of bringing him back
are chargeable to the state and payable according to
procedures established under 3-5-902(1}.

NEW SECTION. Section 159. Proceedings if fitness
regained. When the court, on its own motion or upon the
application of the director of rhe department of
institutions, the prosecution, or the defendant or his legal
representative, determines, after a hearing if a hearing is
requested, that the defendant has regained ([itness to
proceed, the proceeding shall be resumed, 1f, however, the
court is of the view that so much time has elapsed since the
commitment of the defendant that it would be unjust to
resume the criminal proceedings, the court may dismiss the
charge and may order the defendant to be discharged, or
subject to the law governing the civil commitment of persons

suffering from serious mental illness, corder the defendant
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committed to an appropriate institution of the department of
institutions.

tiw SECTION. Section 160. commitment upon Einding of
not guilty by reason of lack of mental state -- hearing to
determine release or discharge. (1) When a defendant is
found not guilty for the reason that due to a mental disease
or defect he could not have a particular state of mind that
is an essential element of the offense charged, the court
shall order a predisposition investigation in accordance
with [section 224], which must include an investigation of
the present mental condition of the defendant. If the trial
was by jury, the court shall hold a hearing to determine the
appropriate disposition of the defendant. If the trial was
by the court, the court may hold a hearing to obtain any
additional testimony it considers necessary to determine the
appropriate disposition of the defendant. If the trial was
by the court, the court may hold a hearing to obtain any
additional testimony it considers necessary to determine the
appropriate disposition of the defendant. In either case,
the testimony and evidence presented at trial shall be
considered by the court in making its determination.

(2) The court, upon finding that the defendant may not
be discharged or released without danger +to others, shall
order the defendant c¢ommitted to the custody of the

superintendent of the Montana state hospital to be placed in
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an appropriate institution for custody, care, and treatment.

(3) A person committed to the custody of the
superintendent shall have a hearing within 180 days of his
confinement to determine his present mental condition and
whether he may be discharged or released without danger to
others. The hearing shall be conducted by the court that
ordered the commitment unless that c¢ourt transfers
jurisdiction to the third judicial district. The court shall
cause notice I the hearing to be served upon the person,
his counsel, and the prosecuting attorney. The hearing is a
civil proceeding, and the burden shall be upon the defendant
to prove by a preponderance of the evidence that = may be
safely released.

(4) According to the determination of the court upon
the hearing, the defendant shall be discharged or released
on conditions the court determines to be necessary or shall
be committed to the custody of the superintendent of the

Montana state hospital to be placed in an appropriate
institution for custody, care, and treatment.

NEW SECTION, Section 161. Dpischarge or release upon
motion of superintendent. (1) If the superintendent of the
Montana state hospital believes that a person committed to
his custody under [section 160} may be discharged or
released on condition without danger to himself or others,

he shall make application for the discharge or release of
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the person in a report to the court by which the person was
committed and shall send a copy of the application and
report to the prosecutor of the county from which the
defendant was committed.

{2) The court shall then appoint at least two qualified
examiners who shall be either psychiatrists or licensed
clinical psychologists to examine the person and to report
their opinion as to his mental conditicn within 60 days or a
longer period which the court determines to be necessary for
the pUuIrpose. To Ffacilitate the examinaticons and the
proceedings thereon, the court may have the person confined
in any institution located near the place where the court
sits which may be designated by the superintendent of the
Montana state hospital as suitable for the temporary
detention of irresponsible persons.

(3) If the court is satisfied by the report filed under
subsection (1) and the testimony of the reporting
psychiatrist or 1licensed clinical psychologist that the
committed person may be discharged or released on condition
without danger to himself or others, the court shall order
his discharge or his release on conditions which the court
determines to be necessary.

(4) I1f the court 1is not satisfied, it shall promptly
order @ hearing to determine whether the person may safely

be discharged or released. A hearing is considered a civil
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proceeding, and the burden is upon the committed person to
prove by a preponderance of the evidence that he may safely
be discharged or released, According to the determination of
the court upon the hearing, the committed person shall be
discharged or released on conditions which the court
determines to be necessary or shall be recommitted to the
custody of the superintendent of the Montana state hospital,
subject to discharge or release only in accordance with the
procedures prescribed in this section and [sectiocn 162].

NEW SECTION. Section 162. application for discharge or
release by committed person. A committed person may make
application for his discharge or release to the court by
which he was committed, and the procedure to be followed
upon the application is the same as that prescribed in
[section 161] in the case of an application by the
superintendent of the Montana state hospital. However, an
application by a committed perscon need not be considered
until he has been confined for a period of not less than &
months from the date of the order of commitment, and if the
determination of the court is adverse to the application,
the person may not be permitted to file a further
application wuntil 1 vyear has elapsed from the date of any
preceding hearing on an application for his release or

discharge.

NEW SECTION. Section 163. Recommitment after
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conditional release. If within 5 years after the conditionai
release of a committed person the court determines after
hearing evidence that the conditions of release have not
been fulfilled and that for the safety of the person or for
the safety of others his conditional release should be
revoked, the court shall immediately order him to be
recommitted to the superintendent of the Montana state
hospital, subject to discharge or release only in accordance
with the procedures prescribed in [section 161 or 162].

NEW SECTION. Section 164. consideration of mental
disease or defect in sentencing. wWhenever a defendant is
convicted on a verdict or a plea of guilty and he claims
that at the time of the commissicn aof the offense of which
he was convicted he was suffering from a mental disease or
defect which rendered him unable to appreciate the
criminality of his conduct or to conform his conduct to the
requirements of law, the sentencing court shall consider any
relevant evidence presented at the trial and shall require
additional evidence as it considers necessary for the
determination of the issue, including examination of the
defendant and a report of the examination as provided in

[sections 151 and 154],

NEW SECTION. Section 165. sSentence to be imposed. (1)
If the ccurt finds that the defendant at the <time of the

commission of the offense of which he was convicted did not
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suffer from a mental disease or defect as described in
{section 164], it shall sentence him as provided in Title
46, chapter 18.

(2) IFf the court finds that the defendant at the time
of the commission of the offense suffered from a mental
disease or defect as described in [section 164], any
mandatory minimum sentence prescribed by law for the offense
need not apply and the court shall sentence him to be
committed to the custody of the director of the department
of institutions to be placed in an appropriate institution
for custody, care, and treatment for a definite period of
time not to exceed the maximum term of imprisonment that
could be imposed under subsection (1). The authcrity of the
court with regard to sentencing is the same as authorized in
Title 46, chapter 18, if the treatment of the individual and
the protection of the publi¢ are provided for.

{3} A defendant whose sentence has been imposed under
subsection {2} may petition the sentencing court for review
of the sentence if the professional person certifies that
the defendant has been cured of the mental disease or
defect. The sentencing court may make any order not
inconsistent with its original sentencing authority except
that the length of confinement or supervision must be egual
to that of the original sentence. The professional perscn

shall review the defendant’'s status each year.
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NEw SECTION. Section 166. bpischarge of defendant from
supervision. At the expiration of the period of commitment
or period of treatment specified by the court under ([section
165(2)], the defendant must be discharged from custody and
further supervision, subject only to the law regarding the
civil commitment of persons suffering from seriogus mental

illness.

NEW SECTION. Section 167. pPretrial motions and
notices, (1) Except for gecod cause shown, any defense,
objection, or request which is c¢apable of determination
without trial of the general 1issue must be raised at or
before the omnibus hearing unless otherwise provided by
[this act].

{2) Failure of a party to raise defenses or objections,
or to make requests which must be made prior to trial, at
the time set by the court, shall constitute a waiver of the
defense, objection, or request.

{3} The court, for cause shown, may grant relief from
any waiver provided by this section, Lack of jurisdiction or
the failure of a charging document to state an offense is a
nonwaivable defect and shall be noticed by the court at any

time during the pendency of a proceeding.

NEW SECTION. Section 168. Form of pretrial motions,
Unless the court provides otherwise, all pretrial motions

shall be in writing and supported by a statement of the
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relevant facts upon which the motion is being made. The
motion shall state with particularity the grounds for the
motion and the order or relief sought.

NEW SECTION. Section 169. Ruling on motions. (1) A
motion made before trial shall be determined before trial
unless the court, for good cause, crders it be deferred for
determination at the trial of the general issue or until
after the verdict, but a determination may not be deferred
if a party's right to appeal igs adversely affected.

(2) Except where mandated by {this act], the court has
discretion to conduct a hearing into the merits of a motion.

{3) The court's final determination of any pretrial
motion shall state, either in writing or on the record, the
court's findingé of fact and conclusions of law.

NEW SECTION. Section 170. Omnibus hearing. (1) Within
a reasonable time following the entry of a not guilty plea
but not less than 30 days before trial the court shall hold
an omnibus hearing.

{2) The purpose of the hearing shall be to expedite the
procedures leading up to the trial of the defendant.

(3) The presence of the defendant is not required. The
prosecutor and the defendant's counsel shall attend the
hearing and shall be prepared to discuss any pretrial matcer
appropriate to the case, including but not limited to:

(a) joinder and severance of offenses or defendants,
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[sections 116, 117, 178, and 179];

(b} double jeopardy, [sections 118 through 120};

(c) need for exclusion of public and for sealing
records of any pretrial proceedings, [section 122];

{(d) notification of the existence of a plea agreement,
(section 133];

(e) disgclosure and discovery motions, [sections 136
through 1461];

(f) notice of reliance on certain defenses, {section
138]);

(g) notice of seeking enhanced punishment, {section
1711:

{h) notice of other crimes, wrongs, or acts, [section
172);

(i) motion to suppress, [sections 173 and 174];

(j) motion to dismiss, [sections 180 and 1811;

(k) motion for change of place of trial, [sections 175
through 177};

(1) reascnableness of bail, [sections 66 through B8l}:;
and

{m} stipulations.

(4) At the conclusion of the hearing, a court-approved
memorandum of the matters settled shall be signed by the
court and counsel and filed with the court.

{5) Any motions made pursuant to subsections (1)
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through (3) may be ruled on by the court at the time of the
hearing, where appropriate, or may be scheduled for briefing
and further hearing as the court considers necessary.

HEW SECTION. Section 171. Notice by prosecutor seeking
persistent felony offender status. {l1) Except for good cause
shown, if the prosecutor seeks treatment of the accused as a
persistent felony offender, notice of that fact must be
given at or before the omnibus hearing pursuant to [section
167].

{2) The notice must specify the alleged prior
convictions and may not be made known to the Jjury before
verdict except as allowed by the Montana Rules of Evidence.

{3) If the defendant objects to the allegations
contained in the notice, the judge shall conduct a hearing
to determine if the allegations in the notice are true.

(4) The hearing shall be held before the court alone.
If the judge finds any allegations of the prior convictions
are true, the accused shall be sentenced as provided by law.

(5) The notice shall be filed and sealed until the time
of trial or until a plea of guilty 1is given by the
defendant.

NEW SECTION. Section 172. Notice by prosecutor of
other crimes, acts, or wrongs ewvidence. {1l) Except for good
cause shown, if the prosecutor intends to use evidence of

other crimes, wrongs, or acts pursuant to Rule 404(b) of the
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Montana Rules of Evidence, notice shall be given at or
before the omnibus hearing pursuant te [secticn 167].

(2) The notice shall specify the other crimes, wrongs,
or acts and include a statement as to the purpose for which
the evidence is to be offered.

{3) The notice shall be filed and sealed until the time
of trial or wuntil a plea of guilty is given by the
defendant.

NEW SECTION. Section 173. suppression of evidence. (1)
A defendant aggrieved by an unlawful search and seizure may
move the court to suppress as evidence anything obtained by
the unlawful search and seizure.

(2) If the motion states facts which, if true, would
show that the evidence should be suppressed, the court shall
hear the merits of the motion at the omnibus hearing or at a
later date if the court orders,

{3) If the motion is granted, the evidence shall not be
admissible at trial,

NEW SECTION. Section 174. suppression of confessions
or admissions. (1) A defendant may move tO suppress as
evidence any confession or admission given by him on the
ground that it was inveluntary. The motion shall be in
writing and state facts showing why the confession or

admission was involuntary.

(2) If the allegations of the motion state facts which,
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1f true, show that the confession or admission was not
voluntarily made, the court shall conduct a hearing into the
merits of the motion. The prosecution must prove by a
preponderance of the evidence that the confession or
admission was voluntary.

{3) The issue of the admissibility of the confessiecn or
admission may not be submitted to the Jury. If the
confession or admission is determined tc be admissible, the
circumstances surrounding the making of the confession or
admission may be submitted to the jury as bearing upon the
credibility or the weight to be given to the confession or
admission.

(4) If the motion 1is granted, the confession or
admission is admissible in evidence only for purposes of
impeachment against the movant at the trial of the case.

NEW SECTION. Section 175. change for prejudice. (1)
The defendant or the prosecution may move for a change of
pl-ce of trial on the ground that there exists in the county
in which the charge is pending such prejudice that a fair
trial cannot be had in the county.

{2} If the court determines that there exists in the
county in which the prosecution is pending such prejudice
that a fair trial cannot be had, the court shall:

(a) transfer the cause to any other county in which a

fair trial may be had;

-112-



10
11
12
13
14
15
is
17
18
19
20
21
22

23

24
25

LC 1439/01

(b) direct that a jury be selected in any county where
a fair trial may be had and then returned to the county
where the prosecution is pending to try the case; or

(c} take any other action to ensure that a fair trial
may be had.

NEW SECTION. Section 176. change for other reasons. 1f
the court determines that a motion to dismiss based upon the
grounds of lack of jurisdiction or improper place of trial
is well-founded, it may, instead of ordering dismissal,
order the cause transferred to a court of competent
jurisdiction or to a proper place of trial.

NEW SECTION. Section 177. Return to original place of
trial. When a trial occurs after a change of place of trial
and a retrial is required, the cause shall be returned to
the county in which the charge was originally properly filed
for further proceedings.

NEW SECTION., Section 178. Trial tagether of
indictments, informations, complaints, or defendants. The
court may order two or more indictments, informations,
complaints, or defendants t¢ be tried together if the
interests of justice require and the charges or defendants
could have been joined in a single indictment, information

or complaint as provided for in [sections 114 through 117].

NEW SECTION. Section 179. Relief from prejudicial
joinder. (1) If it appears that a defendant or the
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prosecution is prejudiced by a joinder of charges or

defendants in an indictment, information, or complaint or by

joinder for trial together, the court may order separate

trials, grant a severance of defendants, or provide whatever

other relief justice requires,
(2) In ruling on a motion by a defendant for severance

the court may order the Prosecutor to deliver to the court

£ . , .
Or inspection, in camera, any statements or confessions

made by the defendants that the prosecution intends to

introduce at triail.
NEW SECTION. Section 180. Dpismissal at instance of

court or prosecution. (1} The court may, either on its own

motlon or upon the application of the prosecuting attorney
r

and in furtherance of justice, order a complaint,

information, or indictment to be dismissed. However, the

couwrt may not order a dismissal of a complaint, information
r

or Lo .
indictment, or a count contained in a complaint,

information, or indictment, charging a felony, unless good

cause for dismissal is shown and the reascons for dismissal

are set forth in an order entered upon the minutes

(2) After the entry of a Plea upon a nisdemeanor

charge, the court, unless good cause to the contrary is

shown, must order the prosecution to be dismissed, with

prejudice, if a defendant whose trial has not been Postponed

upen the defendant's motion is not brought to trial within g
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months.

NEW SECTION. Section 181. Effect of order to dismiss.
If the court directs the action to be dismissed, the
defendant must, if in custody, be discharged and, if
admitted to bail, have the defendant's bail exconerated or
money deposited instead of bail refunded to the defendant.

NEW SECTION. Section 182. Issuing subpoenas. (1) After
the filing of charges and upon the request of the
prosecuting attorney, the defendant, or the defendant's
attorney, the clerk of court shall issue subpoenas with the
name of the person to whom each subpoena is directed
commanding the person to appear and to give testimony. The
clerk of the court shall maintain a list of the names of
perscons tc whom subpoenas are issued.

(2) A subpoena shall state the name of the court and
the title, if any, of the proceeding, and shall command each
person to whom it is directed to attend and give testimony
at the time and place specified in the subpoena.

{3) The court, upon moticn made promptly, may quash or
modify a subpoena if compliance would be unreasonable or
oppressive.

NEW SecTION. Section 183. Subpoenas for the preduction
of evidence. (1) A subpcena may command the person to whom
it is directed to produce the books, papers, documents, or

other objects designated in the subpoena.
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(2) The court may direct that the books, papers,
documents, or other objects designated in the subpoena be
produced before the court at the time prior to the trial or
prior to the time when they are to be offered into evidence
and may upon their production permit the books, papers,
documents, or objects, or portions therecf, to be inspected
by the parties and their attorneys.

{3) The court, upon motion made promptly, may quash or
modify a subpoena if compliance would be unreasonable or
oppressive.

NEW SECTION. Section 184. service of subpoenas. (1} A
subpoena may be served by a peace officer or by any other
person who is not a party and who is not less than 18 years
of age. A peace officer must serve any subpoena delivered to
him for service in his county either on the part of the
state or of the defendant.

(2) Service of a subpoena shall be made by delivering a
copy of the subpoena to the person named and, if ordered by
the court, by tendering to those residing outside the county
of trial the fee for 1 day’'s attendance and the mileage
allowed by law. The person making service shall without
delay make a written return of the service subscribed by him
stating the time and place of service.

{3) A subpoena requiring attendance of a witness at a

hearing or trial may be served anywhere within the state of
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Montana.

NEW SECTION. Section 185. sSubpoena for witnesses in
this state to testify in another state. (1) If a judge of a
court ©f record in any state, which by its laws has made
provision for commanding persons within that state to attend
and testify in this state, certifies under the seal of the
court that there is a criminal proesecution pending in the
court or that a grand jury investigation has commenced or is
about to commence, that a person being within this state is
a material witness in the prosecution or grand Jjury
investigation, and that his presence will be required for a
specified number of days, upon presentation of the
certificate to any judge of a court of record in the county
in which the person is located, the judge shall fix a time
and place for a hearing and shall make an order directing
the witness to appear at a time and place certain for
hearing.

(2) 1If at a hearing the Jjudge determines that the
witness is material and necessary, that it will not cause
undue hardship to the witness to be compelled to attend and
testify in a prosecution or a grand jury investigation in
the other state, and that the laws of the state in which the
prosecution is pending or grand jury is commenced or about
to commence will give him protection from arrest and the

service of civil and criminal process, he shall issue a
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summons with a copy of the certificate attached directing
the witness to attend and testify in the court where the
prosecution is pending or where a grand jury investigation
has commenced or is abcut to commence at a time and place
specified in the summons. 1In the hearing the certificate
shall be prima facie evidence of all the facts stated in the
certificate.

{3) If the certificate recommends that the witness be
taken into custody and delivered to an officer of the
requesting state to assure his attendance in the requesting
state, the Jjudge may, in 1lieu of notification of the
hearing, direct that the witness be brought befcore him for
the hearing. At the hearing the Jjudge may, in lieu of
issuing a subpoena or summons, order that the witness be
taken into custody and delivered to an officer aof the
requesting state.

NEW SECTION., Section 186. Subpoena of a witness in
another state to testify in this state. (1) Whenever a
person in any state that by its laws has made provision for
commanding persons within its borders to attend and testify
in criminal prosecutions or grand Jjury investigations in
this state is a material witness in a prosecution pending in
a court of record in this state or in a grand jury
investigation which has commenced or is about to commence, a

judge of the court may issue a certificate under the seal of
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the court stating these facts and specifying the number of
days the witness will be required. The certificate shall be
presented to a judge of a court of record in the county in
which the witness is Found.

{2) If the certificate recommends that the witness be
taken into immediate custody and delivered to an officer of
this state to assure his attendance in this state, it is
prima facie proocf eof the desirability of the custody and
delivery, and the Jjudge may direct that the witness be
brought before him immediately. If the judge is satisfied as
to the desirability of custody and delivery, he may order
that the witness be immediately taken into custody and
delivered to an officer of this state. The order is
sufficient authority for the officer to take the witness
into custody and hold him unless and until he is released by
bail, recognizance, or order of the judge issuing the
certificate.

{3) A witness who has appeared in accordance with the
provisions of the summons may not be required to remain
within this state for a 1longer period of time than the
pericd mentioned in the certificate unless otherwise ordered
by the court.

{4) The witness fees, costs, and expenses shall be

tendered as provided in {section 188].

NEW SECTION. Section 187. subpoena of witnesses for
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defendant unable to pay. (1) The court shall order at any
time that a subpoena be 1issued for service on a named
witness upon the ex parte application of a defendant upon a4
satisfactory showing that the defendant is financially
unable to pay the costs incurred for the witnesses and that
the presence of the witness 1is necessary to an adequate
defense.

(2) If a defendant is indigent a court order must be
obtained if more than six witnesses are to be subpoenaed.

NEW SECTION. Section 188. Fees, costs, and expenses.
(1) When a perscn appears before a Jjudge, grand Jjury, or
court as a witness in a criminal case or investigation upon
a subpoena, the witness shall receive the witness fee as
prescribed by Title 26, part 5. The court, on motion by
either party, may allow additicnal fees for expert
witnesses.

{2) The court may determine the reasonable and
necessary expenses of subpoenaed witnesses and order the
clerk of the court to pay the expenses from the county
treasury.

(3) When a person 1is subpcocenaed in this state to
testify in another state, or from another state to testify
in this state, the person must be paid for lodging, mileage
or travel, and per diem, the sum equal to that allowed by

Title 2, chapter 18, part 5, for each day Lhat the person is
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required to travel and attend as a witness, If the state
where the witness 1is found has by statutory enactment
required that the summoned witness be paid an amount in
excess of the amount specified in this section, the witness
may be paid the amount required by that state.

(4) According to procedures established by the
department of commerce under 3-5-902, the clerk of the
district court shall submit to the department a detailed
statement containing a list of witnesses and the amount of
expenses paid to each witness by the county. Upon receipt
and verification of the statement, the department shall
promptly reimburse the designated county for all or a
portion of the witness expenses. The county shall deposit
the amount reimbursed in its general fund.

NEW SECTION. Section 189. Failure of witness to
appear. If the witness fails without good cause to attend
and testify as directed, he shall be punished in the manner
provided for punishment of any witness who disobeys an order
issued from a court of record in this state in accordance
with Title 3, chapter 1, part 5, or 1in accordance with
45-7-309.

NEW SECTION. Section 190. Exemption from arrest and
service of process. (1) If a person comes into this state in
obedience to a summons directing the person to attend and

testify in this state, that person may not, while in this
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state pursuant to such subpcena or order, be subject to
arrest or the service of process, civil or c¢riminai, in
connection with matters which arose befo}e his entrance into
this state under the subpoena.

(2) 1f a person passes through this state while going
to or returning from another state in obedience to a
subpoena or order to attend and testify in that state, the
person may not, while passing through this state, be subject
to arrest or the service of process, civil or criminal, in
connection with matters which arcse before the person's
entrance into this state under the subpoena.

NEW SECTION. Section 191. Right to jury trial and
waiver. (1) Defendants in all felony cases shall have a
right to trial by jury of 12 persons.

(2) The parties may agree in writing at any time before
the wverdick, with the approval of the court, that the jury
shall consist of any number less than that to which they are
entitled.

(3) Upon written consent of the defendant, a trial by
jury may be waived.

MEW SECTION. Section 192. rormation of trial jury. (1)
Trial juries in criminal cases are formed in the same manner
as trial juries in civil actions.

{2) The gqualifications of ijurors and excuses from jury

duty are prescribed in Title 3, chapter 15, part 3,
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NEW SECTION. Section 193. Motion te discharge jury
panel, (1) Any objection to the manner in which a jury panel
has been selected or drawn shall be raised by a motion to
discharge the jury panel. Except for good cause shown, the
motion shall be made at least 5 days prior to the term for
which the jury 1s drawn.

{2) The motion shall be in writing supported by
affidavit and shall state facts that show that the jury
panel was improperly selected or drawn.

{(3) If the motion states facts that show that the jury
panel has been improperly selected or drawn, it shall be the
duty of the court to conduct a hearing. The burden of proof
shall be on the movant.

(4) If the court finds that the Jjury panel was
improperly selected or drawn, the court shall order the jury
panel discharged and the selection or drawing of a new panel
in the manner provided by law.

NEW SECTION. Section 194. Examination of prospective
jurors. (1) The clerk of court shall make available to the
parties a list of prospective jurors with their
guestionnaires when the names have been drawn.

(2) The prosecutor and the defendant or the defendant's
attorney shall conduct the examination of prospective
jurors. The judge may conduct an additional examination. The

judge may 1limit the examination by the defendant, the
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defendant's attorney, or the prosecutor if the examination
is improper.

NEW SECTION. Section 195. cCchallenges for cause. (1)
Each party may challenge jurors for cause, and each
challenge must be tried by the court.

(2) A challenge for cause may be taken for all or any
of the following reasons or for any other reascn which the
court determines:

(a) consanguinity or relationship to the defendant or
to the person who is alleged to be injured by the offense
charged or on whose complaint the preosecution was
instituted;

(b) standing in the relation of guardian and ward,
attorney and client, master and servant, landlord and
tenant, or debtor and creditor with or being a member of the
family or in the employment of the defendant or the person
who 18 alleged to be injured by the cffense charged or on
whose complaint the prosecution was instituted;

{c) being a party adverse to the defendant in a civil
action or having complained against or being accused by the
defendant in a criminal prosecution;

(d) having served on the grand jury which found the
indictment or on a coroner's jury which inquired into the
death of a person whose death is the subject of the

indictment or information;
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(e) having served on a trial jury which tried another
person for the offense charged or a related offense;

(£) having been a member of a jury formerly sworn to
try the same charge, the verdict of which was set aside or
which was discharged without wverdict after the case was
submitted to it;

{g) having served as a juror in a civil action brought
against the defendant for the act charged as an offense;

thy if the offense charged is punishable with death,
having conscientious opinions concerning the punishment as
would preclude his finding the defendant guilty, in which
case he may not be permitted or compelled to serve as a
juraor;

(i) having a belief that the punishment fixed by law is
too severe for the offense charged; or

{j) having a state of mind in reference to the case or
to either of the parties which would prevent the juror from
acting with entire impartiality and without prejudice to the
substantial rights of either party.

(3) An excuse from service on a jury is not a cause of
challenge but the privilege of the person excused.

NEW SECTION. Section 196. Peremptory challenges. (1)
Each defendant shall be allowed eight peremptory challenges
in capital cases and six in all other cases tried in the

district court before a l2-person jury. There may not be
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additional challenges for separate counts charged in the
indictment or information.

{2) If the indictment or information charges a capital
offense as well as lesser offenses in separate ¢ounts, the
maximum number of challenges is eight.

{3) The state shall be allowed the same number of
peremptory challenges as all of the defendants.

{4) In a criminal case tried before a six-person jury,
the state and all the defendants shall be allowed three
peremptory challenges each.

{5) When the parties in a criminal case in the district
c. .r't agree upon a jury consisting of a number ot perscns
other than 6 or 12, they shall also agree in writing upon
the number of peremptory challenges to be allowed.

NEW SECTION. Section 197. rTime for challenges. All
challenges must be interposed before the Jjury is sworn
unless the cause of challenge is discovered after the jury
is sworn and before the introduction of any evidence, in
which case the court, in its discretion, may allow the

challenge to be interposed.

NEW SECTION., Section 198. Alternate juror. (1) The
court may direct that one or more alternate jurors be
selected in the same manner as principal Jjurors. The

alternate jurors shall take the same oath as the principal

jurors.
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{2) Each party shall have one additional peremptory
challenge for each alternate juror.

{3) Alternate Jjurors, in the order in which they are
called, shall replace jurors who, prior to the time the jury
arrives at its verdict, become unable or disgualified to
perform their duties. An alternate juror may not join the
jury in 1ts deliberation unless called upon by the court to
replace a member of the jury. An alternate juror's conduct
during the period in which the Jjury is considering 1its
verdict shall be regulated by instructions of the trial
court. An alternate juror who does not replace a principal
juror shall be discharged after the jury arrives at its
verdict.

NEW SECTION. Section 199. applicability of rules of
evidence and civil rules. The Montana Rules of Evidence and
the statutory rules of evidence in civil actions are
applicable to all criminal actions except as otherwise
provided.

NEW SECTION. Section 200. pefendant presumed innoccent
-- reasonable doubt. A defendant in a criminal actien is
presumed to be innocent until the contrary is proved, and in
case of a reasonable doubt whether the defendant’'s guilt is
satisfactorily shown, the defendant shall be found not
guilty.

NEW SECTION. Section 201. -Competency of spouses. (1)
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Neither spouse may testify to the communications or
conversations between spouses which occur during their
marriage unless:

(a) consent of the defendant-spouse is obtained:

{b) the defendant-spouse has been charged with an act
of criminal violence against the other; or

{c} the defendant-spouse has been charged with abuse,
abandonment, or neglect of the other spouse or either
spouse's children.

{2) Except as provided in subsection (1), a spouse is a
comperent witness for or against the other spouse,

NEW SECTION. Section 202. Testimony of person 1legally
accountable. A person may not be found guilty of an offense
on the testimony of one responsible or 1legally accountable
for the same coffense, as defined in 45-2-301, unless the
testimony is corroborated by other evidence which in itself
and without the aid of the testimony of the cne responsible
or legally accountable for the same offense tends to connect
the defendant with the commission of the offense.

NEW SECTION. Section 203. Use of confession. Before an
extrajudicial confession of the defendant to the crime
charged may be admitted into evidence, the prosecution must
introduce independent evidence tending to establish the

commission of the crime charged.

RBEW SECTION. Section 204. videotaped testimony. (1)
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For any prosecution commenced under 45-5-502(3), 45-5-503,
45-5-505, or 45-5-507, the testimony of the victim, at the
request of the wvictim and with the concurrence of the
prosecuting attorney, may be recorded by means of videotape
for presentation at trial. The recorded testimony may be
presented at trial and shall be received intc evidence. The
victim need not be physically present in the courtroom when
the videotape is admitted into evidence.

(2) The procedural and evidentiary rules of the state
that are applicable to c¢riminal trials within the state
shall apply to the videotape proceedings authorized by this
section,

(3) fThe distriet court Jjudge, the prosecutor, the
victim, the defendant, the defendant's attorney, and other
persons as are considered necessary by the court to make the
recordings authorized under this section shall be allowed to
attend the videotape proceedings.

(4) Videotapes that are part of the court record are
subject to a protective order of the court for the purpose
of protecting the privacy of the victim.

NEW SECTION. Section 205. order of trial. (1) After
the jury is sworn, but before the introduction of any
evidence, the court may give the jury general instructions
concerning the conduct of the trial. The court shall give

the jury such cautionary instructions as may be reguired
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during the course of the trial.

{(2) The prosecutor may make an opening statement and
shall offer evidence in support of the prosecution. The
defendant may make his opening statement prior to the
prosecutor's offer of evidence or at the close of the
prosecution's case but prior to the defendant's offer of
evidence.

{3) The prosecutor and the defendant may, respectively,
offer rebutting testimony only. However, the court, for good
cause, may permit either party to of fer evidence upon their
original case at any time before the close of evidence.

(4) Prior to final arguments, the court shall inform
the parties as to the instructions that will be given and
read them to the jury.

(5) & written copy of the instructions, both general
and special, shall be delivered to the jury for thelr
consideration during deliberations following the final
arguments.

NEw SECTION. Section 208. when order may be departed
from. For good cause shown and in the discretion of the
court, the order prescribed in {section 205] may be departed
from.

NEW SECTION. Section 207. Evidence insufficient to go
ta jury. When, at the clese of the state's evidence or at

the close of all the evidence, the evidence is insufficient
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to support a finding or verdict of guilty, the court may. on
its own motion or on the motion of the defendant, dismiss
the action and discharge the defendant. However, prior to
dismissal, the court may allow the case to be reopened for

gocd cause shown.

NEW SECTION. Section 208. settlement of jury
instructions, (1} Any party may request special jury
instructions as provided in {[section 205(4)]. all requests
for instructions shall conform to the Uniform District Court
Rules and all instructions shall be settled by the court out
of the presence of the jury.

(2) A record shall be made at the settlement of
instructions.

{3} A party may not assign as error any pertion of the
instructions or omission from the instructions unless an
objection was made specifically stating the matter objected
to, and the grounds for the objection, at the settlement of
instructions.

{4) The presence of the defendant is not required

during the settlement of instructions.

NEW SECTION. Section 209. conduct of jury during
trial. (1) The jurors sworn to try an action may at any
time, in the discretion of the court, be permitted to
Separate or be ordered to remain sequestered in the charge

of a proper officer. If sequestered, the officer must be
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sworn to keep the jurors together, toc allow no person to
communicate with the jury or to personally communicate with
the jury on any subject connected with the trial, and to
return the jury into court as directed.

(2) Whether seguestered or permitted to separate, at
each adjournment of the court, the jury shall be admonished
that it is their duty not to converse among themselves or
with anyone else on any subject connected with the trial or
te form or express any opinion thereon until the cause is
finally submitted to them.

(3) In all cases appealed to the supreme court, it
shall be conclusively considered that the court or judge
gave the proper admonition in accordance with the provision
of subsection {2) unless the record affirmatively shows the
contrary.

MEW SECTION. Section 210. view of relevant place or
property. When the court considers it proper that the jury
view any place or personal property pertinent to the case,
it will order the jury to be conducted in a body under the
custody of the sheriff or bailiff to view the place or
personal property 1in the presence o©of the court, the
prosecutor, the defendant, and his counsel. The place or
personal property will be shown them by a person appointed
by the court for that purpose, and they may personally

inspect the same. The sheriff or bailiff must be sworn to
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suffer no person to speak or otherwise communicate with the
jury or to do so himself on any subject connected with the
£trigl and to return them into the courtroom without

unnecessary delay or at a specified time, as the court may

direct.
NEW SECTION. Section 211. conduct of  jury after
retirement -- advice from court. (1) When the jury retires

to consider its verdict, an officer of the court must be
appointed to Kkeep the jurors together and to prevent
conversations between the jurors and others.

(2) After the jury has retired for ‘delibe[ation, if
there 1is any disagreement among the jurors as to the
testimony or if the jurors desire to be informed on any
point o©of law arising in the cause, they must notify the
officer appointed to keep them together who shall then
notify the court. The information reguested may be given in
the discretion of the court after consultation with the
parties.

NEW SECTION. BSection 212. items which may be taken
into jury room. Upon retiring for deliberation, the jury may
take with them the written jury instructions read by the
court, notes of the proceedings taken by themselves, and all
exhibits that have been received as evidence in the cause as

in the opinion of the court shall be necessary.

NEW SECTICN. Section 213. Activity of court during
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jury's absence. While the jury is absent, the court may
adjourn or conduct other business, but it must be open for
every purpose connected with the cause submitted to the jury
until a verdict is returned or the jury discharged.

NEW SECTION, Section 214. Porm of verdict. (1} The
jury shall return a verdict as instructed by the court. The
verdict must be unanimous in all criminal actions. The
verdict shall be signed by the foreman and returned by the
jury to the judge in open court.

(2) TIf there are two or more defendants, the jury, at
any tlme during its deliberations, may return a verdict or
verdicts with respect to a defendant or defendants as to
whom it has agreed. If the jury cannot agree with respect to
all, the defendant or defendants as to whom it does not
agree may be tried again.

NEW SECTION, Section 215. pPoll of jury. Whean a verdice
is returned, the jury shall be polled at the request of any
party or upon the court's own motion. If upon the poll there
is not the required concurrence, the jury may be directed ta
retire for further deliberations or may be discharged.

NEW SECTION, Section 216. verdict of not guilty --
when defendant discharged. If a verdict of not guilty is
returned and the defendant is not detained for any other
legal cause, he must be discharged as soon as the judgment

is given.
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NEW SECTION. Section 217. conviction of lesser
included offense. (1) The defendant may be found guilty of
an offense necessarily included in the cffense charged or of
an attempt to commit either the offense charged or an
offense necessarily included in the offense charged.

(2) A lesser included offense instruction shall be
given where there is a proper request by one of the parties
and the jury, based on the evidence, could be warranted in
finding the defendant guilty of a lesser cffense.

(3) When a lesser included cffense instruction is
given, the court shall instruct the jury that it must reach
a verdict on the crime charged before it may proceed to a
lesser included offense. Upon the request of the defendant
at the settling of instructions, the court shall 1instruct
the jury that it may consider the lesser included offense if
it 1is wunable after reasonable effort to reach a verdict on
the greater offense.

NEW SECTION. Section 218. Effect of a new trial. The
granting of a new trial places the parties in the same
position as if there had been no trial.

NEW SECTION. Section 219. Motion for a new trial. (1)
following a verdict or finding of guilty, the court may
grant the defendant a new trial if required in the interest
of jJjustice.

{2) The motion for a new trial must be in writing and
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must specify the grounds for a new trial. The motion must be
filed by the defendant within 30 days following a verdict or
finding of guilty and be served upon the state.

(3) On hearing the motion for a new trial, if justified
by law and the weight of the evidence, the court may:

(a}) deny the meotion;

{b) grant a new trial; or

{c) medify or change the verdict or finding by £finding
the defendant guilty of a lesser included offense or finding

the defendant not quilty.

NEW SECTION. Section 220. Juries in misdemeanor cases.
{1) The defendant in a misdemeanor case is entitled to a
jury of six qualified persons, but the parties may agreé to
a number less than six at any time before the verdict.

(2) Upon written consent of the defendant, a trial by
jury may be waived.

NEW SECTION. Section 221. Formation of trial jury Ffor
justice, municipal, and city courts. (1) At the time of
preparing the district court Jjury list, the county
commissioners and c¢lerk and recorder shall prepare a jury
list for each justice and city court within the county. Each
list must consist of residents of the appropriate county,
city, or town. The lists must be selected in any reasonable
manner that ensures fairness, and each list must include a

number of names sufficient to meet <the annual jury
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requirements of the respective cocurt. Additional lists may
be prepared if required. The lists must be filed in the
office of the clerk of the district court. The appropriate
1ist must be posted in a public place in each county, city,
or town, and the list must comprise the trial jury list for
the ensuing yvear for the county, c¢ity, or town.

(2) Trial jurors shall be summoned from the jury 1list
by notifying each one orally that he is summoned and cf the
time and place at which his attendance is required,

NEW SECTION. Section 222. aAppeal from justice,
municipal, and city courts. (1) The defendant may appeal to
district court by filing written notice of intention to
appeal within 10 days after a judgment is rendered following
trial. In the case of an appeal by the prosecution the
notice must be filed within 10 days of the date the order
complained of is given. The prosecution may appeal only in
the cases provided for in 46-20-103.

(2) Within 30 days of filing the notice of appeal, the
court shall transfer the entire record of the lower court to
the district court.

{3) Except for cases where legal issues are preserved
for appeal pursuant to [section 130}, all misdemeanor cases
on appeal by the defendant from a justice, municipal, or
city court must be tried anew in the district court and may

be tried before a jury of six selected in the same manner as
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for other criminal cases.

NEW SECTION. Section 223. Presenteace investigation -~
when required. (l) Upon acceptance of a plea or upon a
verdiect or finding of guilty to one or more felony offenses.
the court shall direct +the probation officer to make a
presentence investigation and report. The court may, in its
discretion, order a presentence investigation for a
defendant convicted of a misdemeanor.

(2y 1If the court finds that the record contains
information sufficient to enable the meaningful exercise of
discretion during sentencing, the defendant may waive a
presentence investigation and report. Both the finding and

the defendant's waiver must be made in open court on the

record.
NEW SECTION. Section 224. cContent of presentence
investigation report. {1} Whenever an investigation is

required, the probation officer shall promptly inquire into
and report upon:

{a) the defendant's characteristics, clircumstances;
needs, and potentialities;

(b} the defendant's criminal record and scocial history:

(c) the circumstances of the offense;

{(d) the time of the defendant's detention for the
cffenses charged; and

(e) except in capital cases where the death penalty may
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be imposed, the harm caused, as a result of the cffense, to
the wvictim, the wvictim's immediate family, and the
community.

{2) If applicable, the court may require the cfficer to
inguire into the wvictim's pecuniary loss and make a
restitution report to the court as provided by law,

(3} The court may, in its discretion, require that the
presentence investigation report inciude a physical and
mental examination of the defendant.

(4) All local and state mental and correctional
institutions, courts, and law enforcement agencies shall
furnish, upon request of the officer preparing a presentence
investigation, the defendant's criminal record and other
relevant information.

NEW SECTION. Section 225. availability of the
presentence investigation report. (1) All presentence
investigation reports must be a part of the court record but
may not be opened for public inspection., A copy of the
presentence investigation report must be provided to the
prosecution, the defendant and the defendant's attorney, and
the agency or institution to which the defendant is
committed.

(2) The court having Jjurisdiction of the case may
permit other access to the presentence investigation report

as it considers necessary.
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NEW SECTION. Section 226. sentencing hearing. Before
imposing sentence or making any other disposition upon
acceptance of a plea or upon a verdict or finding of gquilty,
the court shall conduct a sentencing hearing withpout
unreasonable delay, as follows:

(1) The court shall afford the parties an opportunity
to be heard on any matter relevant to the disposition,
including the applicability of sentencing enhancement
provisions, mandatory minimum sentences, persistent felony
offender status, or an exception thereto.

(2) If there is a possibility of imposing the death
penaity, the court shall hold a hearing as provided by
46~18-301.

{3} Except as provided in [sections 122 through 126],
the court shall address the defendant personally to
ascertain whether the defendant wishes to make a statement
and to present any information in mitigaticn of punishment
or reason why he should not be sentenced. If the defendant
wishes to make a statement, the court shall afford him a
reasonable gpportunity to do so.

{4) The ocourt shall impose sentence or make any other
disposition authorized by law.

{5) In felony cases, the court shall specifically state
all reasons for the sentence, 1including restrictions,

conditions, or enhancements imposed, in open court on the
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record and in the written judgment.

NEW SECTION. Section 227. Judgment. The judgment must
set forth the plea, verdict or finding, and the
adjudication. If the defendant is convicted, it must set
forth the sentence or other disposition. The judgment must
be signed and entered of record.

NEW SECTION. Section 22B. correction of sentence. The
court may correct an illegal sentence or disposition at any
time and may correct a sentence imposed in an illegal manner
within 120 days after the sentence is imposed or after

remand from an appellate court.

NEW SECTION. Section 229. Revocation of a suspended or
deferred sentence., (1) Upon the filing of a petition for
revocation, accompanied by an arffidavit showing probable
cause that the defendant has violated any condition of a
sentence or any condition of a deferred imposition of
sentence, the court mway issue an order for a hearing on
revocation. The order must require the defendant to appear
at a specified time and place for the hearing and be served
by delivering a copy of the petition and order to the
defendant perscnally. The court may also issue an arrest
warrant directing any peace officer or a probation officer
to arrest the defendant and bring the defendant before the
court.

{2) The petition for a revocation must be filed with
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the sentencing court during the pericd of suspension or
deferral. Expiration of the period of suspension or deferral
after the petition is filed does not deprive the court of
jurisdiction to rule on the petiticn.

{3) The provisions pertaining Lo bail as set forth in
[sections 66 through B81) are applicable to persans arrested
pursuant to this section.

{4} Without unnecessary delay the defendant shall be
brought before the court and the defendant shall be advised
of:

{a) the allegaticns of the petition;

{b} the opportunity to appear and to present evidence
in the defendant's own behalf;

(c) the opportunity te question adverse witnesses; and

(d) the rignt to be represented by counsel at the
revocation hearing pursuant to [sections 58 through 65).

(5) A hearing 1is required before a suspended ar
deferred sentence can be revoked or the terms or conditions
of the sentence can be modified, unless:

{a) the defendant admits the allegations and waives the
right to a hearing; or

(b) the relief to be granted is favorable ¢to the
defendant, and the prosecuting attorney, after having been
given notice of the proposed relief and a reasonable

oppertunity to object, has not objected. BAn extension of
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the term of probation is not favorable to the defendant for
the purposes of this subsection.

{6) At the hearing the prosecution must prove that
there has been a violation of the terms and conditions of
the suspended or deferred sentence by a prepondérance of the
evidence. Provided, however, that where the failure to pay
restitution is the basis for the petition the defendant may
excuse such violation by showing sufficient evidence that
the failure to pay restitution was not attributable to a
failure on his part to make a good faith effort to obtain
sufficient means to make the restitution payments as
ordered.

(7) If the court finds that the defendant has violated
the terms and conditions of the suspended or deferred
sentence, the court may:

{a) continue the suspended or deferred sentence without
a change in conditions:

{b) continue the suspended sSentence with modified or
additional terms and conditions;

{c) revcke the suspension of sentence and require the
defendant to serve either the sentence imposed or any lesser
sentence; or

(d) if the sentence was deferred, impose any sentence
which might have been originally imposed.

(8) If the court finds that the prosecution has not
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proven, by a preponderance of the evidence, that there has
been a wviolation o©of the terms and conditions of the
suspended or deferred sentence, the petition shall be
dismissed and the defendant, if in custody, immediately
released.

NEW SECTION. Section 230. when validity of sentence
may be challenged. (1) A person adjudged guilty of an
offense in a court of record who has no adequate remedy of
appeal and who claims that a sentence was imposed in
violation of the constitution or the laws of this state or
the Constitution of the United States, that the court was
without jurisdiction to 1impose the sentence, that a
suspended or deferred sentence was improperly revoked, or
that the sentence was in excess of the maximum authorized by
law or 1is otherwise subject to collateral attack upon any
ground of alleged error available under a writ of habeas
corpus, writ of coram nobis, or other common law oOr
statutory remedy may petition the court that imposed the
sentence or the supreme court to vacate, set aside, or
correct the sentence or revocation order.

(2) If the sentence was imposed by a justice, city, or
municipal court, the petition must be filed with the
district court in the county where the lower c¢ourt is

situated.

(3) If the person is in custody, the person may elect
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to file the petition directly with the supreme court.

NEW SECTION. $Section 231. #hen petition may be Eiled.
A petition for the relief referred to in [section 230] may
be filed at any time.

MEW SECTION. Section 232. commencement of proceedings.
The proceeding for relief under ([section 230} must be
commenced by filing a verified petition with the clerk of
the appropriate court. The clerk shall docket the petition
upon 1ts receipt and bring the petition promptly to the
attention of the court.

NEW SECTION. Section 233. Contents of petition. (1)
The petition for postconviction relief must:

(a) identify the proceeding in which the petitioner was
convicted, give the date of the rendition of the final
judgment complained of, and clearly set forth the alleged
violation or violations;

(by identify any previcus proceedings that the
petitioner may bhave taken to secure relief from his
conditicn;

(c} have attached to the petition any affidavits,
records, or other evidence supporting its allegations or
state why the evidence is not attached.

(2) The petition must be accompanied by a supporting
memorandum including appropriate arguments and citations and

discussion of authorities.
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NEW SECTION. Section 234. waiver of grounds for
relief. ({l1) All grounds for relief claimed by a petitioner
under {section 230] must be raised in the original or
amended petiticn. Those grounds for relief not raised are
waived unless the court on hearing a subsequent petition
finds grounds for relief asserted which could not reasonably
have been raised in the original or amended petition.

{2) When a petitioner has been afforded a direct appeal
of his conviction, grounds for relief that could reasonably
have been raised on direct appeal may not be raised in the
original or amended petition.

NEW SECTION. Section 235. Proceedings on the petition.
{l) Unless the petition and the files and records of the
case conclusively show that the petitioner is not entitled
te relief, the court shall cause notice of the petition to
be served upon the county attorpey in the county in which
the conviction tcok place and the attorney general and order
them to file a responsive pleading to the petition.
Following its review of the responsive pleading, the court
may dismiss the petition as a matter of law for failure to
state a claim for relief, or it may grant a prompt hearing
on the petition, determine the issue, and make findings of
fact and conclusions with respect to the petition.

{2) If a hearing is required or the interests of

justice reguire, the court shall appoint counsel for a
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petitioner who qualifies for the appointment of c¢ounsel
under [sections 58 through 65].

{3) The c¢ourt, for good cause, may grant leave to
either party to use the discovery procedures available in
criminal or c¢ivil proceedings. Discovery procedures may be
used only to the extent and in the manner the court has
ordered or to which the parties have agreed.

{4) The court may receive proof of affidavits,
depositions, aral testimony, or other evidence. In its
discretion, the court may order the petitioner brought
before the court for the hearing.

(5) 1I1f the court finds in favor of the petitioner, it
shall enter an appropriate order with respect to the
judgment or sentence in the former proceedings and such
supplementary orders as to reassignment, retrial, custody,
bail, or discharge as may be necessary and proper. If the
court finds for the state, the petiticn must be dismissed.

NEW SECTION. Section 236. Record of proceedings. A
court that hears a petition pursuant to this rule shall keep
a record of the proceedings and enter its findings and
conclusions.

NEW SECTION. Section 237. Review. Either the
petitioner or the state may appeal to the supreme court from
an order entered on a petition. The appeal must be taken

within 60 days of the entry of the order.
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NEW SECTION. Section 238. applicability of the writ of
habeas corpus. (1) Except as provided 1in ([sections 238
through 247], every person imprisoned or otherwise
restrained of his liberty within this state may prosecute a
writ of habeas corpus to 1inquire intoc the cause of
imprisonment or restraint and, if illegal, to be delivered
from the imprisonment or restraint.

(2) The writ of habeas corpus is not available to
attack the validity of the conviction or sentence of a
person who has been adjudged guilty of an offense in a court
of record and has exhausted his remedy of appeal. The relief
under [sections 238 through 247] is not available to attack
the legality of an order revoking a suspended or deferred
sentence.

(3) A person may not be released on a writ of habeas
corpus due to any technical defect in commitment not

affecting his substantial rights.

NEW SECTION. Section 239. aApplication for a writ of
habeas corpus. (1) Application for a writ of habeas corpus
is wmade by petition signed either by the party for whose
relief it 1is intended or by another person on the
petitioner's behalf.

{2) The application must specify:

{a) that the petitioner is wunlawtully imprisoned or

restrained of his liberty;
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{b} why the imprisonment or restraint is unlawful; and

(c} where and by whom the petitioner is confined or
restrained.

(3) All parties must be named if they are known or
otherwise described so that they may be identified.

(4) The petition must be wverified by the oath or
affirmation of the party making the application.

NEW SECTION. Section 240. Granting a writ of habeas
corpus. {1) The writ of habeas corpus may be granted by any
justice of the state supreme court or by any district court
judge upon petition by or on behalf of any person restrained
of his liberty within the judge's or justice's jurisdiction.

(2) When a writ of habheas corpus is issued, it may be
made returnable before the issuing court,

{3} Any judge or justice authorized to grant the w;it
of habeas corpus shall grant the writ without delay if it
appears that the writ ought to issue.

NEW SECTION. Section 241. Form of the writ. (1) The
writ of habeas corpus must be directed tc the person having
custody of or restraining the person on whose behalf the
application is made and must command that person to have the
petitioner before the judge before whom the writ is
returnable at a time and place specified.

{2) The issue or issues to be determined upon return of

the writ may be stated either in the writ or in an order
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attached to the writ. If the issues to be determined are not
stated in the writ or in an attached order, then a copy of
the petition must be attached to the writ.

NEW SECTION. Section 242. Service of the writ. (1) The
writ of habeas corpus or any associated process may be
issued and served on any day or at any time.

(2) The writ must be served upon the person to whom it
is directed. If the writ is directed to a state institution,
a copy of the writ shall be served upon the attorney
general. If the writ is directed to a county facility, a
copy of the writ must be served upon the county attorney.

{3) The writ must be served by the clerk of court, the
sheriff, or any other person directed to d¢ so by the court.

{4) The writ must be served in the same manner as a
summons in civil actions, except when otherwise expressly
directed by the judge or court.

NEW SECTION. Section 243, Return of service. (1) The
person upon whom the writ is served shall make a return and
state in that return:

(a) whether the party is in that person's custody or
under his power or restraint; and

{by if the party is in custody or otherwise restrained,
state the authority for and cause of the custody or
restraint; or

{c) 1if the party has been transferred to the custody of
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or otherwise restrained by another, state tc whom, the time
and place of transfer, the reason for the transfer, and the
authority under which such transfer took place.

(2) The return must be signed and verified by ocath
unless the person making the return is a sworn public
officer making a return in his official capacity.

NEW SECTION. Section 244. pppearance of petitioner.
{1) The person commanded by the writ shall bring the
petitioner before the court as required by the writ unless
the petiticner cannot be brought before the court without
danger to his health. Sickness co¢r infirmity must be
confirmed in an affidavit by the person having custody of
the petitioner.

{2) If the court 1is satisfied with the truth of the
affidavit, the court may proceed and dispose of the case as
if the petitioner were present, or the hearing may be
postponed until the petitioner is present.

(3) If the person commanded by the writ refuses to
obey, that person shall be adjudged in contempt of court,

NEW SECTION. Section 245. Hearing. (1) The court or
judge before whom the writ 1is returned shall immediately
proceed to hear and examine the return. The hearing may be
summary in nature.

{2) Evidence may be produced and compelled in

preparation of a hearing as provided in [sections 238

-151-

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1439/01

through 247].

NEW SECTION. Section 246. bpisposition of petitioner.
(1y 1f the court finds in favor of the petitioner, an
appropriate order must be entered with respect to the
judgment or sentence in the former proceeding and any
supplementary orders as to reassignment, retrial, custody,
bail, or discharge as may be necessary and proper.

(2) If the court finds for the state, the petitioner
shall be returned to custody of the person to whom the writ

was directed.

NEW SECTION. Section 247. aAppeal by state. An appeal
may be taken to the supreme court by the state from an arder
of judgment discharging the petitioner. The court may admit
the petitioner to bail pending appeal as provided in
[section 68]. The appeal must be taken in the same manner
as in civil actions.

Section 248. Section 1-1-202, MCA, is amended to read:

"1-1-202. Terms relating to procedure  and the
judiciary. Unless the context requires otherwise, the
following definitions apply in the Montana Code Annotated:

(1) A “deposition” is a written declaration under c¢ath
or affirmation, made upon notice to the adverse party for
the purpose of enabling him to attend and cross-examine.

(2) "Judicial officers” means justices of the supreme

court, judges of the district courts, justices of the peace,
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municipal judges, and city judges.

(3) A "judicial record" is the record of official entry
of the proceedings in a court of justice or of the official
act of a judicjial officer im an action or special
proceeding,

[4) "Magistrate" means any officer deseribed--~-in

46-3-283{6+ having the power to issue a warrant for the

arrest of a person charged with an offense and includes:

{a) the justices of the supreme court;

tby the judges of the district courts;

{c) Jjustices of the peace; and

{d) city or municipal judges.

(5) An "oral examination"” is an examination 1in the
presence of the jury or tribunal which is to decide the fact
or act upon it, the testimony being heard by the jury or
tribunal from the lips of the witness.

(6) "Process" means a writ or summons issued in the
course Oof judicial proceedings.

(7) For purposes of legal notification, the term
"registered mail" includes registered or certified mail.

(8) "Testify" includes every mode of oral statement
under cath or affirmation.

(9) “Writ" means an order in writing issued in the name

of the state or of a court or judicial officer.”

Section 249. sSection 1-1-207, MCA, is amended to read:
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"1-1-207. Miscellaneous terms. Unless the context
requires otherwise, the following definitions apply in the
Montana Code Annotated:

{l) "Bribe" means anything of value c¢r advantage,
present or prospective, or any promise or undertaking to
give anything of value or advantage, which is asked, given,
or accepted with a corrupt intent to unlawfully influence
the person to whom it is given in his action, vote, or

opinion in any public or official capacity.

{2) "Peace officer” means any person described jn
46--201¢8% [section 2(1l6)]1.
{3) "Vessel", when used in reference to shipping,

includes ships of all kinds, steamboats and steamships,
canal beoats, and every structure adapted to be navigated
from place to place.”

Section 250. section 3-15-603, MCA, is amended to read:

"3-15-603. Manner of impaneling. After the jurors have
been selected, the grand Jjury shall be impaneled as
prescribed in 46-3¥-383%--through--46-13-303 [sections 97
through 1123."

Section 251. section 7-4-2902, MCA, is amended to read:

“7-4-2902. Vacancy in office of county coroner or
disqualification of coroner. (1) The coroner, or the board
of county commissioners if the coroner is unable or refuses

to act, shall reguest the coroner or a qualified deputy
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coroner of another county to be acting county coroner if the
coroner:

{a) 1is absent or unable to attend to his duties or if
the office of coroner is vacant and there are no qualifijed
deputies available;

{b) 1is related to the deceased;

{c) 1s a potential party in an action concerning the
death or his inquiry into the death may pose a conflict of
interest;

{d) has not successfully completed the basic coroner
course reguired in 7-4-2905 and there are no gqualified
deputies available; or

(e} is disgualified under the provisions of 46-4-26%
Isection 107,

{2) The salary of and expenses incurred by an acting
coroner on behalf of a requesting county are an allowable
charge against the requesting county.”

Section 252. Ssection 7-4-2912, MCA, is amended to read:

»7-4-2912. Coroner's register. The county coroner shall
keep an official register, to be 1labeled "coroner's
registét"1-as-provided—in—46-d—25?.“

Section 253. section 7-16-2322, MCA, is amended to
read:

*7-16-2322. Rules and ocrdinances to implement part.

{1) {a) A county park board, in addition to powers and
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duties now given under law, has the following powers and
duties:

(i) to make rules necessary or convenient to protect
and promote the improvement of land and facilities under the
care and control of said beoard and for the protection of
hirds and animals inhabiting or frequenting land and
facilities in parks and public places;

(ii) to make rules for the use of land and facilities by
the publie¢; and

{iii) to provide penalties for the violation cf such
rutes.

{(b) The rules authorized by subsection (1) have the
force of resolutions of the county commissioners.

{2) The county governing body, by the adoption of an
ordinance in substantial compliance with the provisions of
7-5-103 through 7-5~107, may:

{a) provide that violations of specific rules adopted
pursuant to subsection (1) constitute criminal coffenses and
are punishable as provided in 7-5-109; and

{b} authorize a county park beard to employ a county
park warden to enforce park rules and ordinances. A county
park warden is not a peace officer, as defined in 46-1-261
[section 2{16)]. The law enforcement powers of a park warden
are limited to issuing citations charging violations of park

ordinances and rules.”
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Section 254, Section 7-32-201, MCA, is amended to read:

"7-32-201, Dpefinitions. As used 1in this part, the
Eollowing definitions apply:s

(1) "Auxiliary officer" means an unsworn, part-time,
volunteer member of a law enforcement agency who may perfornm
but is not limited to the performance of such functions as
civil defense, search and rescue, office duties, crowd and
traffic control, and crime prevention activities.

(2) "General law enforcement duties" means patrel
operations performed for detection, prevention, and
suppression of crime and the enforcement of criminal and
traffic codes of this state and its local governments.

(3) "Law enforcement agency" means a law enforcement
service provided directly by a local government,

{4) "Law enforcement cfficer" means a sworn, full-time,
employed member of a law enforcement agency who is a peace
officer as defined in 46-1-281{83) [section 2{16)}] and has
arrest authority as described 1in 46-6-46% [sections 26
through 36].

(5) "Reserve officer” means a sworn, part-time,
volunteer member of a law enforcement agency who is a peace

officer as defined in 46-1-281¢8% [section 2(16)}] and has

arrest authority as described in 46-6-46% [sections 26
through 36} only when authorized to perform these Eunctions

as a representative of the law enforcement agency."
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Section 255. Section 7-32-233, MCA, is amended to read:

"7-32~233. Limitation on arrest authority of auxiliary
officer. An auxiliary officer has only the arrest authority
granted a private person in 46-6-582-and--46-6-563 [section
39].

Section 256. section 7-32-4303, MCA, is amended to
read:

"7-32-4303. Control of shoplifting. (1) The city or
town council may define-shopiifeing-as-provided-in-46-6-58%
and punish perscons found guilty eheresf of shoplifting.

{2} "Shoplifting" means the theft of any goods offered

for sale by a wholesale or retail store or other mercantile

establishment.”

Section 257. section 16-11-147, MCA, is amended to

read:

"16-11-147. Seizure and forfeiture of unlawful
cigarettes. (1) Any motor vehicle, airplane, conveyance,
vehicle, or other means of transportation in which

cigarettes are being unlawfully transported, together with
the cigarettes and other equipment or personal property used
in connection with such transportation and found in such
means of transportation, shall be subject to seizure by the
department, its duly authorized agent, any sheriff or
deputy, or other peace officer and shall be subject to

forfeiture in the manner hereinafter provided.
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(2) Upon the seizure of any cigarettes and within 2
days thereafter, the person or officer making such seizure
shall deliver an inventory of the property seized to the
person from whom such seizure was made, if known, and file a
copy thereof with the department. The perscn from whom the
seizure was made or any other person c¢laiming an interest in
the property seized may apply for its return as provided in
46-5-362-through-46-5-305 [section 56]."

Section 258. sSection 37-60-406, MCA, is amended to
read:

"37-60-406. Peace officer's casual employment. A peace

officer, as defined in 46-3-26% [section 2(16)]1, or a

reserve officer, as defined in 7-32-201, is not prohibited
or restricted from accepting and engaging in employment as a
security quard during his off-duty hours, provided that he
does not advertise his services or solicit employment and
further provided that the chief of his department previously
approves the off-duty employment. A peace officer or reserve
officer so engaged in casual employment is exempt from the
provisions of this chapter only if the casual employment is
authorized in writing by his sheriff or chief of police.”

Section 259. section 44-11-303, MCA, is amended to
read:

"44-11-303. Definitions. When used in this part, unless

the context requires otherwise, the following definitions
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apply:

(1) "Law enforcement agency"” means a public agency
lawfully established by statute or executive order that is
responsible for the prevention and detection of crime and
the enforcement of penal, traffic, regulatory, or game laws.

(2) "Law enforcement agency of this state” or "law
enforcement agency of anocther (or any other) state"
includes, respectively, a law enforcement agency of a
political subdivision of this state and a law enforcement
agency of a political subdivision of another state.

{3) "Mutual aid agreement"” or "agreement" means an
agreement between two or more law enforcement agencies,
consistent with the purposes of this part,

(4) "Party law enforcement agency" means a law
enforcement agency that is a party to a mutual aid agreement
as set forth in this part.

(5} "Peace officer" has the meaning as the term is

defined in 46-1-26% [section 2(16)]."

Section 260. Section 45-5-206, MCA, is amended toc read:

"45-5-206. Domestic abuse. (1) A person commits the
offense of domestic abuse if he:

{a) purposely or knowingly causes bodily injury to a
family member or household member; or

{b) purposely or knowingly causes reasonable

apprehension of bodily injury in a family member or
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household member . The purpose to cause reasonable
apprehension or the knowledge that reasonable apprehension
would be caused shall be presumed in any case in which a
person knowingly points a Eirearm at or in the direction of
a family member or household member, whether or not the
offender believes the firearm to be loaded.

{2) For the purposes of this section and 46-6-481
[section 261, “"family member or household member" means a
spouse, former spouse, adult person related by bloed or
marriage, or adult person of the opposite sex residing with
the defendant or who formerly resided with the defendant.

(3) A person convicted of domestic abuse for the first
or second time shall be fined not to exceed $500 or be
imprisoned in the county jail not to exceed 6 months, or
both. On a third or subsequent conviction for demestic
abuse, the person convicted shall be fined not to exceed
$50,000 or be imprisoned in the state prison Eor a term not
to exceed 5 years, or both.”

Section 261. Section 45-8-209, MCA, is amended to read:

"45-8-209. Harming a police dog — penalty. (1) &
person commits the offense of harming a police dog if he
purposely or knowingly shoots or kills a police dog being
used by a 1law enforcement officer in discharging or
attempting to discharge any legal duty in a reasonable and

proper manner.
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(2) A person convicted of the offense of harming a
police dog may be fined an amount not to exceed $5,000 or be
imprisened in the state prison for a term not to exceed 1
year, or both.

{3) As used in this section, the following definitioens
apply:

{(a) "Law enforcement officer" means a person who is a
peace officer as defined in 46-1-28% {section 2(16)].

{b) "Police dog" means a dog that is:

(i) used by a law enforcement agency, as defined in
7-32-201, in the exercise of its authority;

{ii) specifically trained for law enforcement work; and

(iii) under the control of a law enforcement ocfficer.”

Section 262, Section 46-8-114, MCA, is amended to read:

"46-8-114. Time and method of payment of coskts. When a
defendant is sentenced to pay the costs of court-appointed
counsel, the court may order payment to be made within a
specified period of time or in specified installments. Such
payments shall be made to the clerk of the district court.
The <clerk of the districk court shall disburse the payments
to the county, agency, state agency, or local government
unit respensible for the expenses of court-appointed counsel
as provided for in 46-8-26% [section 65]."

Section 263. section 46-16-103, MCA, is amended to

read:
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"46-16-103. Who decides questions of law and fact. (1)
All prosecutions deciding issues of fact must be tried by
the court and jury, except on a plea cf guilty.

{2) Questions of law must be decided by the ocourt and
questions of fact by the jury except that on a trial Ffor
criminal defamation the jury shall determine both questions
of law and of fact. Questions of law and fact must be
decided by the court when a trial by jury is waived under
46-16-102¢2¥ [section 191]."

Section 264. section 46-18-201, MCA, is amended to
read:

"46-18-201. Sentences that may be imposed. (1) Whenever
a person has been found guilty of an offense upon a verdict
or a plea of guilty, the court may:

{a) defer imposition of sentence, extepting sentences
for driving under the influence of alcohol or drugs, for a
period, except as otherwise provided, not exceeding 1 year
for any misdemeanor or for a pericd not exceeding 3 years
for any felony. The sentencing judge may impose upon the
defendant any reasonable restrictions or conditions during
the period of the deferred imposition. Such reasonable
restrictions or cenditions may include:

(i} jail base release;

(ii} jail time not exceeding 1B0 days;

{iii) conditicns for probation;
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(iv) restitution;

(v} payment of the costs of confinement;:

(vi) payment of a fine as provided in 46-18-231;

{vii) payment of costs as provided in 46-18-232 and
46-18-233;

{viii} payment of costs of court-appointed counsel as
provided in 46-8-113 f[section 62};

(ix) community service;

(x) any other reasonable conditions considered
necessary for rehabilitation or for the protecticn of
society; or

(xi) any combination of the above.

(b) suspend execution of sentence up to the maximum
sentence allowed for each particular offense. The sentencing
judge may impose on the defendant any reasonable
restrictions or conditions during the period of suspended
sentence. Such reascnable restrictions or conditiens may
include any of those listed in subsections (1l){a}(i) through
(ly(a)(xi).

{c) impose a fine as provided by law for the coffense;

{d) regquire payment of costs as provided in 46-18-232
or payment of costs of court-appointed counsel as provided
in 46-8-113 [section 62]};

fe} commit the defendant to a correctional institution

with or without a fine as provided by law for the offense;
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() impose any combination of subsections (1)(b)
through {(1l)(e}.

{2y If any financial obligation 1is imposed as a
condition under subsection (1l)(a), sentence may be deferred
for a period not exceeding 2 years for any misdemeancr or
for a period not exceeding § years for any felony,
regardless of whether any other conditions are imposed.

{3) If any restrictions or conditions imposed wunder
subsection (1l){a) or (l)(b) are viclated, the court shall
consider any elapsed time and either expressly allow part or
all of it as a credit against the sentence or reject all or
part as a credit and state its reasons in the order. Credit,
however, must be allowed for jail time already serwved.

{4) Except as provided in 46-18-222, the imposition or
execution of the first 2 years of a sentence of imprisonment
imposed under the following sections may not be deferred or
suspended: 45-5-103, 45-5-202(3) relating to aggravated
assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 45-5-503(2})
and (3), 45-9-101(2) and (3), 45-9-102(3), and 45-9-103(2}.

{(5) Except as provided in 46-18-222, the imposition or
executicn of the first 10 vyears of a sentence of
imprisonment imposed under 45-5-102 may not be deferred or
suspended.

(6) Except as provided in 46-18-222, imposition of

sentence in a felony case may not be deferred in the case of
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a defendant who has been convicted of a felony on a prior
occasion whether or not the sentence was imposed, imposition
of the sentence was deferred, or execution of the sentence
was suspended.

{(7) If the victim was less than 16 vyears old, the
imposition or execution of the first 30 days of a sentence
of imprisonment imposed under 45-5-502(3), 45-5-5013,
45-5-504, 45-5-505, or 45-5-507 may not be deferred or
suspended. Section 46-18-222 does not apply to the first 30
days of such imprisonment."

Section 265. Section 46-18-247, MCA, is amended to

read:’

"46-18-247. Default. (1) If an offender sentenced to
make restitution is in default, the sentencing court, upon
the motion cof the prosecuting attorney or upon its own
motion, may issue an order under 46-18-263 [section 229}
requiring the offender to show cause why he should not be
confined for failure to obey the sentence cf the court. The
court may order the offender to appear at a time, date, and
place for a hearing or, if he fails to appear as ordered,
issue a warrant for his arrest. The order or warrant must be
accompanied by written potice of the offender's right to a
hearing as provided in 46-18-283 [section 229].

{2} If the court finds that the offender’'s default was

attributable to a failure on his part to make a good Eaith
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effort to obtain the necessary funds for payment of the
ordered restitution, the court may take any action provided
for in #46-1B-263 [section 229]. If confinement is ordered,
the court, after entering the order, may at any time, for
good cause shown, reduce the term of confinement and waive
satisfaction of the restitution order.

{3} An order to pay restitution constitutes a judgment
rendered in favor of the state, and following a default in
the payment of restitution or any installment thereof, the
sentencing court may order the restitution to be collected
by any method authorized for the enforcement of other
judgments.”

Seclion 266. section 46-18-502, MCA, is amended to
read:

"46-18-502. Sentencing of persistent felony offender.
(1) Except as provided 1in subsection ({2), a persistent
felony offender shall be imprisoned in the state prison for
a term of not less than 5 years or more than 100 years or
shall be fined an amount not to exceed $50,000, or both, 1if
he was 21 years of age or older at the time of the
commission of the present offense.

(2) If the offender was a persistent felony offender,

as defined in 46-18-56% [section 2(17}]), at the time of his

previous felony conviction, less than 5 years have elapsed

between the commission of the present offense and either the
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previous felony conviction or the offender’s release on
parole or otherwise from prison or other commitment imposed
as a result of the previous felcony conviction, and he was 21
years of age or older at the time of the commission of the
present offense, he shall be imprisoned in the state prisen
for a term of not less than 10 years or more than 100 years
or shall be fined an amount not to exceed $50,000, or both.

(3} Except as provided in 46-18-222, the imposition or
execution of the first 5 years of a sentence imposed under
subsection (1) or the £irst 10 years of a sentence imposed
under subsection (2) may not be deferred or suspended.

(4) Any sentence imposed under subsection (2) shail run
consecutive to any other sentence imposed.”

Section 267. section 46-20-103, MCA, is amended to
read:

"46-20-103. Scope of appeal by state. (1) Except as
otherwise specifically authorized, the state may not appeal
in a criminal case.

(2) The state may appeal from any court order or
judgment the substantive effect of which results in:

(a) dismissing a case;

{b) modifying or changing the verdict as provided in
46-16-782¢3¥tey [section 219);

{c) granting a new trial;

(d} gquashing an arrest or search warrant;
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{e} suppressing evidence:
(f) suppressing a confession or admission; or

(g) granting or denying change of venue."

MEW SECTION. Section 268. Repealer. Secticns 46-1-101,
46-1-102, 46-1-201, 46-3-101 through 46-3-106, 46-3-201
through 46-3-206, 46-4-201 through 46-4-207, 46-4-301
through 46-4-306, 46~-5-101 through 46-5-104, 46-5-201
through 46-5-209, 46-5-301 through 46-5-305, 46-5-401%,
46-5-402, 46-5-501 through 46-5-505, 46-6-101, 46-6-104
through 46-6-106, 46-6-201 through 46-6-204, 46-6-301
through 46-6-304, 46-6-401 through 46-6-404, 46-6-411,
46-6-412, 46-6-421, 46-6-422, 46-6-501 through 46-6-503,
46-7-101 through 46-7-103, 46-8-101 through 46-B-104,
46-8-111 through 46-8-115, 46-8-201, 46-8-202, 46-9-101
through 46-9-104, 46-9-111, 46-9-201 <through 46-9-205,
46-9-301 through 46-9-303, 46-9-1311, 46-9-401 through
46-9-404, 46-9~-411 through 46-9-414, 46-9-501 through
46-9-505, 46-10-101, 46-10-102, 46-10-201 through 46-10-204,
46-11-101, 46-11-102, 46-11-201 through 46-11-204, 46-11-301
through 46-11-303, 46-11-311 through 46-11-319, 46-11-331
through 46-11-333, 46-11-401 through 46~11-405, 456-11-501
through 46-11-505, 46-11-601, 46-12-101 through 46-12-105,
46-12-201 through 46-12-206, 46-13-101 through 46-13-1¢6,
46-13-201 through 46-13-204, 46-13-301, 46-13-302, 46-14-101

through 46-14-103, 46-14-201 through 46-14-203, 46-14-212,
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46-14-213, 46-14-221, 46-14-222, 46-14-301 through

46-14-304, 46-14-311 through 46-14-313, 46-14-401, 46-15-101
through 46-15-105, 46-15-111 through 46-1%5-114, 46-15-201

through 46-15-204, 46-15-321 through 46-15-329, 46-15-331,

46-15-332, 46-15-401 through 46-15-403, 46-16-102,

46-16-108, 46-16-201, 46-16—-202, 46-16-211 through

46-16-213, 46-16-301 through 46-16-307, 46-16-401 through
46-16-403, 46-16-501 through 46-16-505, 46-16-601 through

46-16-605, 46-16-701, 46-16-702, 46-17-101 through

46-17-103, 46-17-201 through 46-17-205, 46-17-211, 46-17-301
through 46-17-303, 46-17-311, 46~17-401 through 46-17-404,

46-18-102, 46-18-111 through 46-18-113, 46-18-203,

46-18-501, 46-18-503., 46-21-101 through 46-21-105, and

46-21-201 through 46-21-203, MCA, are repealed.
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APPROVED BY COMMITTEE
ON JUDICTARY

A BILL NO
r— o

INTRODUCED BY

LAW RELATING TO CRIMINAL PROCEDURE; IMPLEMENTIRG THE

RECOMMENDATIONS OF THE COMMISSION ON RULES OF CRIMINAL

PROCEDURE; AMENDING SECTIONS 1-1-202, 1-1-207, 7-4-2902,

7-4-2%12, 7-16-2322, 7-32-201, 7-32-233, 7-32-4303,
16-11-147, 37-60-406, 44-11-303, 45-5-206, 45-8-209,
46-8-114, 46-16-103, 46-18-201, 46-18-247, 46-18-502, AND

46-20-103, MCA; AND REPEALING SECTIONS 46-1-101, 46-1-102,

46-1-201, 46-3-101 THROUGH 46-3-106, 46-3-201 THROUGH
46-3-206, 46-4-201 THRQUGH 46-4-207, 46-4-301 THROUGH
46-4-306, 46-5-101 THROUGH 46-5-104, 46-5-201 THROUGH
46-5-209, 46~-5-301 THROUGH 46-5-305, 46-5-401, 46-5-402,
46-5-501 THROUGH 46~-5-505, 46-6-101, 46-6-104 THROUGH
46-6-106, 46-6-201 THROUGH 46-6-204, 46-6-1301 THROUGH
46-6-304, 46-6-401 THROUGH 46-6-404, 46-6-411, 46-6-412,
46-6-421, 46-6-422, 46-6-501 THROUGH 46-6-503, 46-7-101
THROUGH 46-7-103, 46-8-101 THROUGH 46-8-104, 46-8-111
THROUGH 46-8-~115, 46-8-201, 46-8-202, 46-9-101 THROUGH
46-9-104, 46-5-111, 46-9-201 THROUGH 46-9-205, 46-9-301
THROUGH 46-9-303, 46-9-311, 46-9-401 THROUGH 46-9-404,
46-9-411 THROUGH 46-9-414, 46-9-501 THROUGH 46-9-505,
46~10-101, 46-10-102, 46-10-201 THROUGH 46-10-204,
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46~11~101, 46-11-102, 46-11-201 THROUGH 46-11-204, 46-11-301

THROUGH 46-11-303, 46-11-311 THROUGH 46-11-319, 46-11-331

THROUGH 46-11-333, 46-11-401 THROUGH 46-11-405, 46-11-501

THROUGH 46-11-505, 46-11-601, 46-12-101 THROUGH 46-12-105,

46-12-201 THROUGH 46-12-206, 4¢6-13-101 THROUGH 46-13-106,

46-13-201 THROUGH 46-13-204, 46-13-301, 46-13-302, 46-14-101

THROUGH 46-14-103, 46-14-201 THROUGH 46-14-203, 46-14-212,

46-14-213, 46-14-221, 46-14-222, 46-14-301 THROUGH

46-14-304, 46-14-311 THROUGH 46-14-313, 46-14-401, 46-15-101

THROUGH 46-15-105, 46-15-111 THROUGH 46-15-114, 46-15-201

THROUGH 46-15-204, 46-15-321 THROUGH 46-15-329, 46-15-331,
46-15-332, 46-15-401 THROUGH 46-15-403, 46-16-102,
46-16-108, 46-16-201, 46-16-202, 46-16-211 THROUGH
46-16-213, 46-16-301 THROUGH 46-16-307, 46-16-401 THROUGH

46-16-403, 46-16-501 THROUGH 46-16-505, d46-16-601 THROUGH

46-16-605, 46-16-701, 46-16-702, 46-17-101 THROUGH

46-17-103, 46-17-201 THROUGH 46-17-205, 46-17-211, 46-17-301
THROUGH 46-17-303, 46-17-311, 46-17-401 THROUGH 46-17-404,

46-18-102, 46-18-111 THROUGH 46-18-113, 46-18-203,

46-18-501, 46-18-503, 46-21-101 THROUGH 46-21-105, AND

46-21-201 THROUGH 46-21-203, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Scope --

purpose -

construction, (1) [This act] governs the practice and

-2- SECOND READING
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procedure in all criminal proceedings in the courts of
Montana except where provision for a different procedure is
specifically provided by law.

(2) ([This act) is intended to provide for the just
determination of every criminal proceeding. {This act] shall
be construed to secure simplicity in procedure, fairness in
administration, and elimination of unjustifiable expense and
delay.

NEW SECTION. Section 2. Definitions. As used in [this
act], unless the context requires otherwise, the following
definitions apply:

{1) "Arraignment" means the formal act of calling the
defendant into open court to enter a plea answering a
charge.

{2) “Arrest” means the taking of a person into custody
in the manner authorized by law.

{31 “Arrest warrant" means the written order from a
court directed to a peace officer or to some other person
specifically named commanding that person to arrest another.
This term includes the original warrant of arrest and a copy
certified by the issuing court.

{4) “"Bail" means the security given for the primary
purpose of insuring the presence of the defendant in a
pending criminal proceeding.

(5} “Charge” means a written statement presented to a
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¢court accusing a person of the commission of the offense and
is contained in a complaint, information, and indictment.

(6) “Concealment" means any act or deception done
purposely or knowingly upon or outside the premises of a
wholesale or retail store or other mercantile establishment
with the intent to deprive the merchant of all or part of
the value of the merchandise.

(7) "“Conviction", unless otherwise provided by law,
means a judgment or sentence entered upon a guilty plea or
upon a verdict or finding of guilty of an coffense rendered
by a legally constituted jury or by a court of competent
jurisdiction authorized to try the case without a jury.

(8) "“Court™ means a place were justice 1s judicially
administered and includes the judge thereof.

{9) "Judge" means a person who is invested by law with
the power to perform judicial functiens.

(10) "Judgment" means an adjudication by a court that
the defendant is guilty and includes the sentence pronounced
by the court.

(11) "Make available for examination and reproduction®
means to make material and information subject to disclosure
available upon request at a designated place during
specified reasonable times and provide suitable facilities
or arrangements for reproducing it, The term does not mean

that the disclosing party is required tu make copies at  its
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expense, to deliver the materials or information to the
other party, or to supply the facilities or materials
required to carry out tests on disclosed items. The parties
may by mutual consent make any other or additional
arrangements.

(12) “New trial" means a re-examination of the issue in
the same court before another jury after a verdict or
finding has been rendered.

(13) "Offense™ means a violation of any penal statute of
this state or any ordinance of its political subdivisions.

{14) "Included offense" means an offense that:

(a) is established by proof of the same or 1less than
all the facts required to establish the commission of the
cffense charged;

{b} ceonsists of an attempt to commit the offense
charged or to commit an offense otherwise included therein;
or

{c) differs from the offense charged only in the
respect that a less serious 1injury or risk to the same
person, property, or public interest or a lesser kind of
culpability suffices to establish its commission.

{15} "Parole" means the release to the community of a
prisoner by a decision of the board of pardons prior to the
expiration of a prisoner's term, subject to conditions

imposed by the board of pardons and the supervision of the
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department of institutions.

{16) "Peace officer" means any person whao by virtue of
his office or public employment is vested by law with a duty
to maintain public order and make arrests for offenses while
acting within the scope of his authority.

(17) “"Persistent felony offender” means an offender who

has previously been convicted of a felony and who is

presently being sentenced for a second felony committed on a

different occasion than the first. An offender 1s considered

to have been previously convicted of a felony if:

(a) the previous felony conviction was for an offense

committed in this state or any other jurisdiction for which

a sentence of imprisonment in excess of 1 year could have

been imposed;

{b) less than 5 years have elapsed Dbetween the

commission of the present offense and either:
{i) the previous felony conviction; or

[ii) the offender's release on parole or otherwise from

prison or other commitment imposed as a result of a previous

felony conviction; and
(c} the offender has not been pardoned on the ground of
innocence and the conviction has not been set aside at the

postconviction hearing.
(18) "Place of trial" means the geagraphical location

and peolitical subdivision within which is situated the court
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that will hear the cause.

{19) "Preliminary examination" means a hearing before a

justice of the peace for the purpose of determining if there

is probable cause to believe a felony has been committed by

the defendant.

(20) "Probation” means release by the court without

impriscnment, except as otherwise provided by law, of a

defendant fcound guilty of a crime. The release is subject to

the supervision of the department of institutions upon

directions of the court.

(21) "Prosecutor"” means an elected or appointed attorney

who is vested by law with the power te initiate and carry

out <c¢riminal proceedings on behalf of the state or a

political subdivision.

{22) "Same transaction" means conduct consisting of a
series of acts or omissions which are motivated by:

(a) a purpose to accomplish a criminal objective and
which are necessary or incidental to the accomplishment of
that objective; or

{b) a common purpose or plan which result in the
repeated commission of the same offense or effect upon the
same person or persons or the property thereof.

(23) "Search warrant" means a written order made in the

name ot the state and signed by a judge that particularly

describes the thing, place, or person to be searched and the
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instruments, articles, or things to be seized: and that is
directed to a peace officer commanding him to search for
perscnal property and bring it before the judge.

(24) "Sentence" means the judicial dispcsition of a
criminal proceeding upon a plea or finding of quilty.

(2%) "Statement” means:

{(a) a writing signed or otherwise adopted or appraved
by a person;

(by a wvideo, audio, or other recordirg -f a person’s
communications or a transcript of the commun;catl.ns=: and

{c} a writing containing a summary of a persconts Tral
communications or admissions.

(26) "Summons” means a written order issued by the court
that commands a person to appear before a court at a stated

time and place to answer the offense set forth therein.

(27) "Superseded notes" means handwritien nates,
including field nctes, that have beer substantially
incorporated into a statement. The notes may not be

considered a statement and are not subject to disclosure
except as provided in [section 139].

{28) “Temporary road block” means any structure, device,
or means used by a peace officer for the purpose of
controlling all traffic through a point en the highway where
all vehicles may be slowed Or stopped.

{29) "Witness" means any person whose testimony 18
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desired in any proceeding or investigation by a grand jury
or in a criminal action, prosecution, or proceeding.

{30) "Work product” means legal research, records,
correspondence, reports, and memoranda, wiltten and ocral, to
the extent that they contain the opinions, theories, and
conclusions of the prosecutor., defense counsel, or their
staff or investigators.

NEwW SECTION. Section 3. Filing the charge. In  all
criminal prosecutions, the charge shall be filed in the
county where the offense was committed unless otherwise
provided by law.

NEW SECTION. Section 4. Place of trial. (1) The place
of trial shall be the county where the charge is filed
unless otherwise provided by law.

(2) All objections that a charge 1is filed 1in the
improper county are waived by the defendant unless made
before trial as provided for in [sections 175 through 1771.
1f an objection is made, a hearing shall be held and the
proper county in which to (file the charge shall be
established before further proceedings.

NEW SECTION. Section B. Requisite act in multiple
counties. (1) When two oOr more acts are requisite to the
commission of any offense, or two Or more acts are committed
in furtherance of a common scheme, the charge may be £filed

in any county in which any of the acts or offenses occur.
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(2) When an act requisite to the Commission orf an
offense occurs or continues in more than ©onoe county, the

charge may be filed in any county in which the act occurred

or continued.
NEW SECTION. Section 6. Assisting or committing an
offense. When a person in one county commits or aids, abets,

or procures the commission of an offense in another county,

the charge may be filed in either county.
NEW SECTION. Section 7. cCounty of offense unknown. (1)
If it cannot be readily determined 1in which councty the

offense was committed, the offender may be charged in any

county in which it readily appears that an element of the

offense occurred.

{2y When an offense 1s committed in or against a public

or private conveyance, and it is doubtful in which county

the offense occurred, the charge may be filed in ary county

in or through which the convevance has traveled.

NEW SECTION. Section 8. Offense consummated within

state. If an offense is commenced outside the state but is

consummated within the state, the offense shall be charged

in the county where an act regulsite to the commission of

the offense is committed or continued.

NEW SECTION. Section 9. Inguest -- when beld -- how

conducted. (1) The coroner shall hold an  ingquest only if

requested to do so by the county attorney of the county in
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which the acts or events causing death occurred. However,

when the death of any person occurs in a jail or a penal

institution or from the use of a firearm by a peace officer,
except where criminal charges have been or will be filed,
the county attorney shall direct the coroner to hold an
inquest.

(2) If an inguest is held, the proceedings shall be
public. The «coroner shall conduct the inquest with the aid
and assistance of the county attorney. The inguest must be
held in accordance with this section.

NEW SECTION. Section 10. pisqualifying a coroner. (1)
A coroner who also serves as a peace officer may not conduct
an inguest into the death of a person who:

fa) died in a 3jail or penal institution:

(by died while in custody of a peace officer; or

(c} was killed by a peace officer.

(2) If & coroner is disqualified under subsection (1),
the county attorney shall request a qualified coroner -of
another county to conduct the inquest. The expenses of a
coroner fulfilling the request must be paid by the
requesting county.

NEW SECTION. Section 1), sSummoning and swearing in of
jurore -- instructions. (1) For holding an inquest, the

coroner must summon A jury of not more than nine persons

gqualified by law to serve as jurors.

-11-

11
12
13
14
15
16
17
18
19
20
21
22

23

24

25

(2) The jurcors chosen to serve must be sworn by the
coroner to inguire who the person was and when, where, and
by what means he came to his death, and into the
circumstances attending his death and to render a trug
verdict thereon, according to the evidence coffered.

({3} The jurors may be reguired to inspect the body of
the decedent, whether or not an autopsy has been performed,
at the discretion of the county attorney.

(4) The coroner must instruct the jurcrs as %o their
duties.

NEW SECTION. Section 12. cCoroner's subpoena. Upern the
request o©of the c¢ounty attorney, a coroner must issue
subpoenas for witnesses returnable immediately or at a time

and place as he may designate, which may be served by

! any
b >

Py
competent person.

NEW SecTion. Section 13. Witness compelled to attend
~-- examination. {1) A witness served with a subpoena may be
compelled to attend and testify or be punished as upon a
subpoena issued by a justice of the peace.

(2) The county attorney shall examine each witness,
after which the witness may be examined by the coroner and
the jurors.

NEW SECTION. Section 14. Form of  verdict. After
inspecting the body, if reguired, and hearing the testimony,

the jury must repder its verdict, which shall be by majority
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vote, and certify the same in writing signed by them and

setting forth who the deceased person was and the 1location,

time, circumstances, and means of the death,

NEW SECTION. Section 15. Recording and filing the

testimony and proceedings. The testimony of the witness

examined before the coreoner's Jjury must be recorded and

transcribed, the transcript of which shall be filed with the
clerk of the district court of the county. The recording and
transcribing expenses shall be paid by the county upon

claims duly rendered and certified to by the coroner in the

same manner as other claims against the county are paid.

NEW SECTIOR. Section 16. 1ssuing subpoenas. (1)
Whenever the attorney general or county attorney has a duty
to investigate alleged unlawful activity, any justice of the
supreme court or district court judge of this state may
cause subpoenas to be issued commanding the persons to whom
they are directed to appear before the attorney general or
the county attorney and give testimony.

{2) Subpoenas duces tecum may also issue commanding
persons to whom they are directed to produce such beoks,
records, papers, documents, and other objects as may be
necessary and proper to the investigation.

{3) A subpoena may issue only when it appears upon the
affidavit of the attorney general or the county attorney

that the administration of justice requires it to be issued.
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NEW SECTION. Section 17. Pailure to appear or obey.

(1) A person who, without Jjust cause, fails to obey an

investigative subpoena issued pursuant to this section

may
be cited for contempt of court,

(2) A person who, after being granted immunity under
{section 20|, refuses tc give testimony or to produce

evidence must be brought before the judge issuing the

sSubpoena or, in that judge's absence or inability to act,

before the nearest and most accessible judge who shall

inform the person:

(a) of the contents and requirements of the subpoena;

(b} that because immunity has been granted, the person

cannot be excused from testifying or producing evidence on

the grounds that the testimony or evidence may be personally

incriminating; and

(c) that the refusal to test:fy or to produce evidence

as commanded in the subpoena is punishable as a contempt of

court under Title 3, chaprer 1, part 5.

t3) In the presence of the judge, the person must be

examined by the county attaorney or produce evidence as

commanded in the subpaoena.
NEW SECTION. Section 1B. Relief from improper

subpoena. A person aggrieved by a subpoena issued pursuant

to this sectien may, within a reasonable time, tile a motion

to dismiss the subpoena. 1£ a subpoen: tecum has
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issued, a person aggrieved may petition to limit its scope.

NEW SECTION. Section 19. conduct of  investigative
inquiry. (1) The person requesting a subpnena may examine
under oath all witnesses subpcoenaed pursuant to [sections 16
through 21]. Testimony shall be recorded. The witness has
the right tc have counsel present at all «cimes. If the
witness does not have resources to obtain counsel, the
issuing judge shall appoint counsel, when requested.

(2) The secrecy and disclosure provisions relating to
grand Jjury proceedings shall apply to proceedings conducted
under [sections 16 through 2}). A person who divulges the
contents of the application or the proceedings without legal
privilege to do so may be punished for contempt of court.

(3) All penalties for perjury or preparing, submitting.

or offering Ffalse evidence apply to proceedings conducted

under {sections 16 through 211].

NEW SECTION. Section 20. self-incrimination -
immunity. (1) No person subpoenaed ¢ give Lestimony
pursuant to [sections 16 through 21) may be required to make
any statement or to produce any evidence which may be
personally incriminating.

(2} The attorney general or the county attorney may,
with the approval of the judge who authorized the issuance
of the subpoena on behalf of the state, grant any person

subpoenaed immunity from the use of any compelled testimony
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or evidence or any information directly or indirectly
derived from such testimony or evidence against that person
in any criminal prosecution.

{3) Nothing in |[sections 16 through 20) prohibits a
prosecutor from granting immunity from prosecution for or on
account of any transaction, matter, or thing concerning
which a witness is compelled to testify if the prosecutor
determines, in his gole discretion, that the ends of justice
would be served thereby.

{4) After being granted immunity, no person may be
excused from testifying on the grounds that such testimony
may be personally incriminating. Immunity may not extend to
prosecution or punishment for false statements given
pursuant to the subpoena.

(5) Nothing in [sections 16 through 21} requires a
witness to divulge the contents of a privileged
communication unless the privilege is waived as provided by

law.

NEW SECTION. Section 21. Fees -- costs. (1) The fees
and mileage of witnesses subpoenaed pursuant to [sections 16
through 20] shall be the same as rtequired in criminal
actions.

{2) When the application Ffor the subpoena is made by

the attorney general, the state shall  bear all costs,

including the cost of service. The appropriate gounty shall
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bear all costs, including the cost of service, when the
application for the subpoena is made by the county attoiney.

(3) All provisions relating to subpoenas in c¢riminal
actions apply, 1including [sections 182 through 190), to

subpoenas issued pursuant to (sections 16 through 20]).

NEW SECTION. Section 22. mMethod of arrest. (1) An
arrest is made by an actual restraint of the person to be
arrested or by his submission to custody of the person

making the arrest.

{2} BAll necessary and reasonable force may be used in
making an arrest, but the person arrested may not be subject
to any greater restraint than is necessary to hold or detain
him.

{3) All necessary and reascnable force may be used to
effect an entry into any buillding or property or part
thereof to make an authorized arcest.

NEW SECTION. Section 23. Time of making arrest. an
arrest may be made on any day and at any time of the day or
night, except that a perscn cannot be arrested in his home
or private dwelling place at night for a misdemeanor
committed scme other time and place wunless upon the
direction of a judge endorsed upon a warrant for arrest.
However, a person may be arrested in his home o©or private

dwelling in cases involving domestic abuse.

NEW_SECTiON. Section 24. wWritten report when no arrest
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made in domestic violence situation. When a peacr Officer 13

cailed to the scene of a reported incident or Jdcmestic

violence but does not make an arrest., he shall f:le a
wiltten report with the officer commanding the law
enforcement agency employing him, setting forth the reason

or reasons for his decision.

NEW SECTION. Section 25. HNotice of rights to victim

upon arrest in domestic violence situation. Whenever

a peace
officer arrests a person for domestic abuse, as defined in
45-5-206, if the victim is present, the officer sha!l advise

the wvictim of the availability of a shelter or orher

services in the community and give the wvictim immediate
notice of any legal rights and remedies available, The

notice must include furnishing the victim with a copy of the

following statement:

"IF YOU ARE THE VICTIM OF DOMESTIC ABUSE, the county

atterney's office can file criminal charges against your

abuser. You have the right t¢ go to c¢ourt and file a

petition requesting any of the following orders for relief:

(1) an order restraining your abuser from abusing vyou;

(2} an order directing your abuser o leave your
household:

{3) an order preventing ycur abuser from transteriing

any property except in the usual course of business;

{4) an order awarding you or “he sther parent custody
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of or visitation with a minor child or children;

(5) an order restraining your abuser from molesting or
interfering with minor children in your custody; or

{6) an order directing the party not granted custody to

pay support of minor children or to pay support of the other
party 1f there is a legal cbligation to do so".

NEW SECTION. 8Section 26. Basis for arrest without
warrant. (1) A peace cfficer may arrest a person when no
warrant has issued if the officer has probable cause to
believe that the person is committing an offense or that the
person has committed an offense and existing c¢ircumstances
require immediate arrest.

{2y A summons of a peace officer to a place of
residence by a family or household member constitutes an
exigent circumstance for making an arrest. Arrest is the
preferred response in domestic abuse cases involvirg injury
to the victim, use or threatened use of a weapon, violation
of a restraining order, or other imminent danger to the
victim,

NEW SECTION. Section 27. Manner of arrest without
warrant. A peace officer making am arrest when no warrant
has issued must inform the person to be arrested of the
officer's authority, of the intention to arrest that person,
and of the cause of the arrest, except when the person to be

arrested is actually engaged in the commission of or in an
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attempt to commit an offense, or is pursued immediately
after its commission or after an escape, or when the giving
of the information will imperil the arrest.

NEW SECTION. Section 2B. Notice to appear. (1)
Whenever a peace officer is authorized to arrest a person
when no warrant has issued, the officer may instead issue
the person a notice to appear.

(2) The notice to appear shall:

[a}) be in writing;

(b} state the person's name and address, 1f known:

{c) set forth the nature of the offense;

{d) be signed by the issuing officer; and

{e) direct the person to appear before a court at a
certain time and place.

{(3) Upon failure of the person to appear, a summons Of
warrant of arrest may issue,

NEW SECTION. Section 29. Release. When no warrant has
issued, a peace officer having custody of a person arrested
may release the arrested person without requiring that
person to appear before a court when the officer is
satisfied that there are insufficient grounds to commence
prosecution.

NEW SECTION. Section 30. Arrest warrant and summons.
A peace cfficer may arrest a person when the officer has a

warrant commanding that the person be . rested or when the
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officer believes on reasonable grounds:

(1) that a felony warrant for the person’'s arrest has
been issued in another jurisdiction; or

(2} that a warrant for the person's arrest has been
issued in this state.

NEW SECTION. Section 31. 1ssuing warrant or suamons.
(1) Upon the filing of a <charge, the court may issue a
summons or a warrant of arrest as provided in [sections 91
and 93}. A summons may issue to a corporation upon the
filing of a charge against it. More than one wartrant or
summons may issue on the same charge.

(2) A SUmmons may be served persanally or by
first-class mail.

NEW SECTION. Section 32. Failure to appear following
summons. (1) If, after the issuance of a summons or notice
to appear, the judge becomes satisfied that the person has
not appeared or will not appear as commanded, the judge may
at once issue a warrant of arrest.

(2) 1If, after being summoned, the corporation does not
appear, a plea shall be entered in accordance with [section
130] and the matter shall proceed to trial and Judgment
without further process.

NEW _SECTION. Section 33. Form and content of a
summons. (1) The form of a summons shall:

{a) Dbe in writing in the name of the state of Montana
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Or in the name of the municipality if the violation of a

municipal ordinance is charged;

(b} state the name of the person  summoned and that

person's address, if known;
(c) set forth the nature of the offense;

{d) state the date when issued and the municipality or

county where issued;

(e) be signed by a judge of the court with the tictle of

office also noted; and

{f) command the person to appear before a courct at a

certain time and place.

(2) The summons shall plainly state that, upon failure

to appear following service of summons, an arrest warrant

shall issue forthwith; or, 1f the service is made to a

corporation, that a plea of not guilry will be entered.

NEW SECTION. Section 34. Form and content of an arrest

warrant. (1) The form of an arrest warrant shall:

{a) be in writing in the name of the state of Montana

or in the name of a municipality if a viclacion of a

municipal ordinance 1is charged;
(b) sec forth the nature of the charge:

{c} command that the person against wham the complaint

was made be arrested and brought before the nearest oSr MOSt
accessible court for an initial appearance;

{d) specify the name of the person to he arrested or,
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if that perseon’'s name is unknown, designate the person by
any name or description by which the person to be arrested
can be identified with certainty;

{e) state the date when issued and the municipality or

county where issued: and

{f} be signed by the judge of the court with the title

of office noted.

(2) The warrant cof arrest may specify the amount of
bail.

[3) No warrant of arrest shall be dismissed nor shall
any person in custody for an offense be discharged from
custody because of tecnnical irregularities not affecting
the substantial rights of the accused.

NEW SECTION. Section 35. Execution of a warrant. (1) A
warrant of arrest may be ditected to all peace officers in
the state. 1t shall be executed by a peace officer and may
be executed in any county of the state.

(2) Warrants issued for the violation of city
ordinances cannot be executed outside the city limits,
except as otherwise provided by law.

NEW SECTION. Section 36. manner of arrest with
warcant. (1) When making an arrest pursuant to a warrant, a
peace officer shall inform the person to be arrested of the
afficer's authority, the 1intention to arrest that person,

the cause of the arrest, and the fact that a warrant has
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been issued for that person's arrest, except:
{a) when the person forcibly resists or flees hefore
the peace officer has an opportunity to inform the person;

or

{th} when the giving of the information will imperil
arrest,

{2y The peace cfficer need not have possession of the
warrant at the time of arrest, but after the arrest the
warrant must be shown to the person arrested as soon  as
practicable if the person regquests.

NEW SECTION. Section 37. Assisting a peace officer.
{1} A peace officer making a lawful arrest may command the
aid of persons 18 years of age or clder.

{2}y A person commanded to aid a peace officer in making

an arrest:

{a) has the same authority to arrest as that officer;

angd

{b) is not civilly liable for any reasonable conduct in

aid of the offticer.

NEW SECTION. Section 38, assisting officer of another
state. (1) Any peace officer of another state, of the United
States, or of the District of Columbia who enters this state
in close pursuit of a person in order tw arrest Him has the
same authority to arcrest and hold the peraon in custody ds

peace officers of this state have to darrest and Kold in
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custody a person on the ground that he had committed a crime
in this state.

{2) If an arrest is made in this state by an officer of
another state or of the District of Columbia, the otficer
shall without unnecessary delay take the arrested person
before the judge of a court of record, who shall conduct a
hearing for the sole purpose of determining if the arrest
was in accordance with subsection (1) and not of determining

guilt or innocence ¢f the arrestee.

(3) If the judge determines that the arrest was

in
accordance with subsection (1), the judge shall commit the
arrestee to the custody of the officer making the arrest,

who shall, without unnecessary delay, take the arrestee to
the state from which he fled. 1If the judge determines that
the arrest was unlawful, the judge shall discharge the
person arrested.

(4) This section may not be construed to make unlawful

an arrest in this state which would otherwise be lawful.

NEW SECTION. Section 39. when authorized =-- custody.
{1) A private person may arrest another when there 1is
probable cause to believe that the person is committing or
has commirted an offense and the existing c¢ircumstances
require the person's immediate arrest.

{2}y A private person making an arrest shall immediately

notify the nearest available law enforcement agency oOr peace

-2

10
11
12
13

14

15
16
17
18
19
20
21
22
23
24

25

LC 1439701

officer and give custody of the person arvested to the

officer or agency.

NEw SECTICN. Section 40. pPeace officer’s custody. a

peace officer who, pursuant to law, takes custody of

a
person arrested by a private citizen shall piroceed in
accordance with f{secticens 27 and 36), and as otherwise

provided hy law.

NEW SECTION. Section 41. Investigative stop. A peace

officer may stop any person or vehicle which 1s observed in
circumstances that create a particularized suspicion  thac
the person or occupant of the vehicle nas committed, i3
committing, or is about to commit an offense, to obtain or

verify an account of the person's presence Of conduct, or to

determine whether to arrest the person.

NEW SECTION. Section 42, Stop and frisk. A peace

afficer who has made a lawful stop under (|secticns =i
through 43]:

({1} may frisk the person and take ather reasonably
necessary steps for protection if the officer has reasonable
cause to suspect that the person is armed and presently
dangercous to him or another person present;

(2) may take possession of any object that 1s
discovered during the course of the frisk i1f the offivoer nas

probable cause to believe the object 1s a weapon;

(3) may demand of the person or persons stopped his  or
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her name and present address; and

(4} shall inform the person or persons stopped as
promptly as peossible under the circumstances and in any case
before questioning the person, that he is a peace officer,
that the stop is not an  arrest but rather a temporary

detention for an investigation, and that upon the completion

of the investigation the person will be released if not

arrested.

NEW SECTION. Section 43. pDuration of stop. A stop
authorized by [section 41 or 42] may not last longer than is

necessary to effectuate the purpose to the stop.

NEW SECTION. Section 44. authority to establish
roadblock. Any law enforcement agency of this state is
authorized to establish, within its jurisdiction, temporary
roadblocks on the highways cof this state for the purpose of
identifying drivers, checking for driver’'s licenses, vehicle

registration, and insurance.

NEW SECTION. Section 45. rstablishing a roadblock. A
wiilten plan far establishing a roadblock shall be designed
by supervisory officers within the law enforcement agency to
ensure motorist safety, minimize motorist incenvenience, and

prevent the arbitrary selection of vehicles to be stopped by

providing a schedule for the selecticn of vehicles to be

slopped.

NEw SECTION. Section 46. Search and seizure - when
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authorized. A search of a person, object, ér place may be
made and instruments, articles, or things may be seized in
accordance with [this act) when a search is made:

(1) by the authority of a search warrant; or

{2) in accordance with recognized exceptions to the

warrant requirement.

NEW SECTION. Section 47. Authority to issue search

warrant. A search warrant authorized by this section may be
issued:

{l) upon the request of a peace officer, tne city or
county attorney or the attorney general; and

{2) by any city or municipal court judge or justice of
the peace within his respective jurisdiction wherein the
property or person sought is located; or

{3) by any district court judge within this state.

NEW SECTION, Section 48. what may be seized with
search warrant. A warrant may

issue under this section (O

search for and seize any:

(1) property that constitutes evidence of the
commission of an offense:

(2) contraband, fruits of the crime, or things
otherwise c¢riminally possessed;

{1} property designed or intended for use or which 1is

or has been used as a means of committing a criminal

offense; or
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{41 person for whose arrest there is probable cause,

or
for whom there has been a warrant of arrest issued, or who
is unlawfully restrained.

NEW SECTION. Section 49. Search warrant upon

affidavit. (1) A search warrant, other than a search warrant
upon cral testimony under {section 50], shall issue only
upon an affidavit or affidavits sworn to before the judge
which establishes grounds foy issuing a warrant. The judge
shall 1issue a search warrant if the judge is satisfied that
there is probable cause to believe an offense has been or
will be committed and that there is probable cause for
issuance of the warrant,

{2} The warrant shall particularly describe the thing,
place, or person to be searched and instruments, articles,
or person to be seized.

(3) The warrant shall be directed to a specific peace
officer commanding the officer to search for and seize the

designated perscon or items.

NEW SECTION. Section 50. Search warrant upon oral

testimony. (1) If the circumstances make it reasonable to

dispense with a written affidavit, a Jjudge may 1issue a
warrant based on sworn oral testimony communicated by
telephone or other appropriate means.

{2) The person wha is requesting the warrant shall

prepare a document to be Kknown as a duplicate original
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warrant and shall read the duplicate original warrant,

verbatim, to the judge. The judge shall then enter,

verbatim, what is read to him on a document to be known  as

the original warcant.

(3) If the judge is satisfied that the clrcumstances
are such as to make it reasonable to dispense with a written

affidavit and that grounds for the application exist, or

that there is probable cause to believe that tney exist, the
judge shall order the issuance of a warrant by directing the
person requesting the warrant to sign the judge’'s name on

the duplicate original warrant and enter on the [ace of the

original warrant the exact time when the warrant was i1ssued.

The finding of probable cause for a warranc upon oral

testimony may be based on the same kind of evidence as 1s

sufficient for a warrant upon affidavic.

(4) wWhen a caller 1nforms the judge thdt the puarpose of

the case 18 to regquest a warrant, the Judge snall

immediately place under oath each person whose testimony

forms a basis of the application and each person dpplying

for that warrant., An applicant's telephonic oath or

affirmation is considered to have been mede betoure the

judge. 1f a voice recording device is availab.e, the judge

shall record all of the call after the caller informs the
judge that the purpose of the call is to request a warrdant,

Otherwise, a stenographic or longhand verbatim record shall
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be made. If a voice recording 1s used or a stenographic
record is made, the judge shall have the record transcribed,
shall certify the accuracy of the transcription, and shall
file a copy of the original record and the transcription
with the court. If a longhand verbatim record is made, the
Judge shall file a signed copy with the court,

{5) A search warrant issued upon any telephonic request
is invalid unless it is subsequently signed by the issuing
iudge or his successor.

{6) The contents of a warrant upon oral testimony shall
be the same as the contents of a wasrant upcen affidavit.

{(7) Evidence obtained pursuant to a warrant lssued
under this secrion is not subject to a motion Lo suppress on
the ground that the circurstances were not such as to make

it reasonable to dispense with a written affidavir

nEw SECTION. Section 51, service of a search warrant.

A search warrant must in all cases be served by the peace
ofticer specifically named and by ne cther person except in
atd of the officer, the officer being present and actiny in

ils execution.

NEW SECTION. Section 52. Pprocedures assisting
execution of search warrant. (1 Al? necessary and
reasonable [orce may be used to execute a search warrant or
to effect an entry into any building or property or part

thereof to execute a search warrant.
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{2} The person executing the warrant may reasonably
detain and search any person in the place being searched at
the time:

{a) to protect himself from attack; or

(b}) to prevent disposal or concealment of any

instruments, articles, or things particularly described in
the warrant.

NEW SECTION. Section 53. Execution and return. (1}
Service of a search warrant is made by exnibiting the
original warrant, or a duplicate original warrant, at the
place or to the perscn to be searched. The oftfice: taking
property under the warrant shall give to the perscon from
whom or from whose premises the property is taken a copy of
the search warrant and receipt for property taken or shall
leave the copy and receipt at the place from which the items
were taken, Failure to leave a copy and receipt may not
render the property seized inadmissible ar tr:al.

{2) The return shall be made promptly and shall be
accompanied by a written inventory of any property taken,
verified by the person execuling the warrant. The return
shall be made before the judge who issued the watrant or, if

he is absent or unavailable, before the nearest available

judge.
{3) The judge shall, upon reque:t, deliver a copy of

the inventory and the order of custody or disposition to the
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person from whom or from whose premises the property was

taken and to the applicant for the warrant.

{4) The warrant may be executed at any time of tne day
or night. The warrant shall be executed within 10 days from
the time of issuance. Any warrant not executed within 10
days is void and shall be returned to the court or judge
issuing the same as "not executed".

{5) The judge shall enter an order providing for the
custody or appropriate disposition of the 1instruments,
articles, or things seized pending further proceedings.

NEW SECTION. Section 54. Filing of rceturn. (1} The
application on which the warrant is issued shall be retained
by the judge but may not be filed with the clerk of court,
or with the court if there is no clerk, wuntil the warrant
has been executed or has been returned “not executed”.

(2) The judge before whom the warrant is returned shall
attach to the warrant a copy of the return, inventory, and

all other papers in connection with the warrant and shall

file them with the issuing court.

KEW SECTION. Section 55. Custody and disposition --
seizure without search warrant. (1) Instruments, articles,
or things lawfully seized without a warrant may be retained
in the custody of the cfficer making the seizure for a time

sufficient to complete an investigation.

{2} Notice of the seizure and a receipt for the
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property seized shall be given to the person from whose
possession the property is taken and to the cwner of the
property if the owner 1is reasonably ascertainable. The

failure to give a receipt may not render the evidence seized

inadmissible upon triai.

NEW SECTION. Section 56. Return of property seized --

right to possess. (1) Any person c¢laiming the rtight to

possession of property seized as evidence may apply to the

judge for its return. The judge shall give written notice as
the judge considers adequate to the prosecuting attoraey and

all persons who have or may have an interest 1ln the property

and shall hold a hearing to determine the r1i1ght Lo

possession.

{2y If the right to possession 1s established, the

judge shall order the property othecr than contraband

returned if:
(a) the property is not needed as evidence; or

{by all proceedings 10 which it might be required have

been completed.

NEW SECTION. Section 57. bpisposition of unclaimed

property. If property seized as evidence is not claimed

within 6 months of the completion of the case for which it
was seized, the officer having custody of it shall apply tw

the court for its disposition. [If the judge, after prope:

ingquiry, cannot ascertain or locate any person entitled to
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tts possession, the judge must order the property to be sold
cr, if contraband, destroyed, by the sheriff. The proceeds
from the sale, after deduction of the costs of storage,
preservation of property, and the sale, must be paid into
the county general fund,

NEW SECTION. Section 58. Right to counsel. (1) During
the 1nitial appearance before the court, every defendant
must be informed of the right to have counsel, and must be
asked if the aid of counsel is desired.

(2) 1f rhe defendant desires counsel, is financially
unable o employ counsel, and 1s entitled to have counsel
asslgned, the court must assign counsel rto the defendant
without unnecessary delay.

{3y Tha defendant, if unable o employ counsel, 1s
entitied to have counsel assigned iF:

{a) the offense charged is a felony;

{b1 the ctffense charged 15 a misdemeancr and the court
desires to retain imprisenment as a4 sentencing option: or

{cy the interests of justice would be served by

assignment .

NEW SECTION. Section 59. Waiver of counsel, A
defendant may waive the right to counsel when the court
ascertains that the waiver is made knowingly, voluntarily,

and intelligently.

NEW SECTION. Section 60. oDuration of appointment. (1)
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Where counsel has been assigaed, the assigament shall be
effective wuntil final judgment, including any proceeding
upcn direct appeal to the Montana supreme court, unless
relieved by order cf the court.

{2) If counsel finds the defendant's case on appeal to
be wholly frivolous, counsel must advise the court of that
fact and reguest permission to withdraw. The reguest to
withdraw must be accompanied by a memorandum referring to
anything in the record that might arguably supporc the
appeal. The defendant is entitled to receive a Ccoipy of

counse!'s memorandum, and to file a reply witn toe Court,

NEW SECTION. Section 61. Determination of indigence.

{1} The court shall make a determination of indigence.

(2} 1In applying Efor a court-appointed counsel, a
defendant shall submit a sworn financial statement
demonstrating a financial inability to obtain legal

representation without substantial hardship in providing for

personal or family necessities. The statement 13 not
admissible in any civilt or criminal action except where
offered for impeachment  purposes or in a subseguent

prosecution of the dectarant for perjury or false swedaring,

NEW SECTION. Section 62, payment for court-appointed
counsel by defendant. (1) The court may require a convicted
defendant to pay the costs of court-appointed counsel as a

part of or a condition under the ..ntence imposed as
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provided in (this act].

(2) Costs must be 1limited to reasonable compensation
and costs incurred by the court-appointed counsel in the
criminal proceeding.

{3) The court may not sentence a defendant tu pay the
costs of court-appointed counsel unless the defendant is or
will be able to pay them, In determining the amount and
method of payment of costs, the court shall take account of
the financial resources of the defendant and the nature of
the burden that payment of costs will impose.

(4) A defendant who has been sentenced to pay costs and
who is not in contumacious default in the payment may at any
time petition the court that sentenced him for remission of
the payment of costs or of any unpaid portion of the costs.
If it appears to the satisfaction of the court that payment
of the amount due will impose manifest hardship on the
defendant or his immediate family, the court may remit all
or part of the amount due in costs or modify the methed of
payment.

NEW SECTION. Section 63. Time and method of payment.
When a defendant is sentenced to pay the costs of
court-appointed counsel, the court may order payment to be
made within a specified period of time or in specified
installments. Payments shall be made to the clerk of the

district court. The clerk of the district court shall
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distribute the payments to the government dagency tesponsible

for the expense of court-appointed counsel as provided in

[section 65].

NEW SECTION. Section 64. stfect of nonpayment., (1)

When a defendant who is sentenced to pay the costs of

court-~appointed counsel defaults in payment of the costs or

of any installment, the court on motion of the county

attorney or on its own motion may reqguire the defendant to

show cause why the default should not be rtreated 45 3

contempt o©f court and may issue a show cause citatioun or a

warrant of arrest for the defendant's appearance.
(2) Unless the defendant shows that the defaulr was not

attributable to an 1intentional refusal to obey the order of

the court or to a failure on the defendant’s part to make a

good faith effort to make the payment, the ccurt may find

that the default constitutes civil contempt.

(3) The term of imprisonment far  conrempt  for

nonpayment of the costs of court-appointed counsel snall  be

set forth in the judgment and may not exceed 1 day tcr each

$25 of the payment, 30 days if the order tor payment was

imposed upon conviction of a misdemeanor, or 1 year in any

cther case, whichever is the shorter pericd. A person

committed for nonpayment of costs must be given credit

toward payment for each day of imprisonment at the rate

specified in the judgment.
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(4) IE it appears to the satisfaction of the court that
the default in the payment of costs is not contempt, the
court may enter an order allowing the <defendant additional
time for payment, reducing the amount of the payment or of
each 1nstallment, or revoking the corder for payment of the
unpaid portion of the costs in whole or in part.

{5) A default in the w»ayment of costs orf any
installment may be collected by any means authorized by law
for the enforcement of a judgment. The writ of execution for
the collection of costs may not discharge a defendant
committed to imprisonment for contempt unt:l the ameount of
the payment for costs has actually been callected.

NEW SECTION. Section 65. Remuneration of appointed
counsel. (1) Whenever 1n a criminal proceeding an attorney
represents or defends any person by order of the court on
the ground that the person i1s financially unable to employ
counsel. the attorney shall be paid Eor his services a sum
as a district court or justice of the state supreme court
certifies to be reasonable compensation and shall be
teimbursed for reasonable casts incurred 1n  the criminal
proceeding.

{2) The expense Of implementing this rule 1s chargeable
as provided in 3-5-901 to the county in wiicrh the proceeding
arose, the department of commerce, or both, except that:

{a) in proceedings solely invelving the violation of a
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city ordinance or state statute prosecuted in a city or
municipal court;, the expense is chargeable to the city ot
town in which the proceeding arose; or

{b) when there has been an arrest by agents of the
department of fish, wildlife, and parks or agents of the
department of justice and the charge is prosecuted by
personnel of the state agency that made the charge, the
expense must be borne by the prosecuting state agency.

NEW SECTION. Section 66. General authority for release
and detention. (1) An arrested person shall be released or
detained pending judicial proceedings pursuant =3 [secrions
66 through Bl).

(2) 1f a person is released, he shall appear t¢ answer,
as ordered, in the court having jurisdiction.

NEW SECTICN, Section 67. Release or detention of a
defendant pending trial. Before a verdict has been renderad,
the court shall:

(1} authorize the release of tne defendant upcn
reasonable conditions that assure the appearance of the
defendant and protect the safety of the community cr of any
other person; or

{2} detain the defendant where there is preobable cause
to pelieve that the defendant committed an offense for which
death is a possible punishment and adeguate sateguards are

nat available to ensure the defendant's appearance  and
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safety of the community.

NEW SECTION. Section 68. Release o1 detention pending
appeal -- revocation -- sentencing hearing. The court shall
order that a defendant found guilty of an offense who is
awaiting imposition or execution of sentence, revocation

hearing, or who has filed an appeal, be detained, unless the
court finds that the defendant is not likely to flee or pose
a danger to the safety of any other person or the community
if released.

NEW SECTION. Section 69. conditions upon the

defendant's release. (1) The court may impose any condition
which will reasonably assure the appearance of the defendant
as required, or assure the safety of any person and the
community, including but not limited to, the following:

{a) %“he defendant not commit an offense during the
period of rtelease;

(b) the defendant remain in the custody of a designated
person who agrees to supervise the defendant and report any
violation of a release condition to the court, if the
designated person is reasonably able to assure the court
that the defendanL will appear as required and will not pose
a danger to the safety of any person or the community;

(c) the defendant maintain employment, o if

unemployed, actively seek employment;

{d) the defendant abide by specified restrictions on
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the defendant's persopal associations, place of abude, and

travel;

(e} the defendant aveoid all contact with the alleged

victim of the oftfense and any potential witness who may

testify concerning the otffense;

if) the defendant report on a regular opasis to a

designated agency or individual, pretrial services agency,

or other appropriate i1ndividual;

ig) the defendant comply with a specified curfew;

{h; the defendant may not pCcssess a4 Slrearm,

destructive device, or other dangerous weapon;

(i) the defendant may not use or possess alcochol, or

any dangerous drug or other controliled substance without a

legal prescription;
(j) furnish bail in accordance with [section 751; or
{k} the defendant return to custody for specified hours

following release for employment, schooling, or other

iimited purposes.

(2) The court may not impose an unreasonable condition

that results in the pretrial detention of the defendant and

shall subject the defendant to the least restrictive

condition, or combination of conditions, that will assure

the defendant's appearance and provide for the protection of

the community. The court may, upon a reasonabile basis, amend

the order to impuse additional or diffeicent conditicons of
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release, at any time, upon its own motion or upon the maotion

of either party.

NEW SECTION. Section 70. Release or detention hearing.
{1) The release or detention o~f the defendant shall be
determined immediately upon the defendant's first
appearance.

(2 In determining whether the defendant shall be
released or detained, the court shall take into account the
available information concerning:

{a) the nature and circumstances of the offense
chacged, 1acluding whether the offense involved the use of
force or violence:

{(b) the weight of the evidence against the defendant;

{c) the history and characteristics of the defendant,
including:

{1) the gdefendant's character, physical and mental
condition, family ties, employment, financial resources,
length of residence in the community, community ties, past
comduct, history relating to alcohol or drug abuse, criminal
nistory, and record concerning the appearance at court
proceedings; and

{11) whelher at the time <cf the current arrest or

of tense, the defendant was on probation, on parole, or on

ather release pending trial, sentencing, appeal, or

completion of sentencing for an cffense;
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td} the nature and seriousness of the danger to any
person or the community that would be posed by the
defendant's release; and

{e) the property available as collateral for the
defendant 's telease to determine L1f it will reasunably
assure the appearance of the defendant as required.

t3) Uporn the motion of any party oc¢ the court, a
nearing shall be heid to determine whether bai1l 1is
established in the appropriate amount, or whether any cther
cardirion or restriction upon the defendant's reledse will
reasonably assure the appearance of the defendant and the
safety of any other person or the community.

NEW SECTION. Section 71. Release order. A release
order issued by the court shall i1ncliude a written statrement
setting forth any testrictions or cenditioas upen the
defendant's release.

NEW SECTION. Section 72. Release ordered by court
where charge not pending. If releasc is ardered or bail is

accepted by a oviit other than the court in which the charge

1s pending, any bondg, instrument of ownersh:p, money
posted, and a wiitlen statement of wther conditirons of
releaze shall be delivered without delay to  the court in

which the charge i1s pending.
KtWw SECTION. Section 73. Bail sachedule. A judge may

establish ard post a schedule of  baill  tor  offonses over
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which the judge has original jurisdiction. A person may not
be released on bail without first appearing before the judge
when the offense is domestic abuse or any assault against a

family member or a household member,

NEW SECTiON. Section 74. peace officer accepting bail.
(1) A peace officer may accept bail on behalf of a judge:

{a) in accordance with the bail schedule established
under [section 73); or

{b) on behalf of a judge whenever the warrant of arrest
specifies the amount of bail.

{(2) Whenever a peace officer accepts bail, the officer
shall give a signed receipt to the offender setting forth
the bail received. The peace officer shall then deliver the
bail to the judge befcre whom the offender is to appear, and
the judge shall give a receipt to the peace cofficer for the

bail received.

NEW SECTION. Section 75. PForms of bail. {i) Bail may
be furnished in the following ways:

{a} by a deposit with the court of an amount egual to
the required bail of cash, stocks, bonds, certificates of
deposit, or other personal proper:ty approved by the court;

{b) by real c¢-.tate situated within the state with an
unencumbered equity, not exempt, owned by the defendant o1

sureties at a value double the amount of ~he reguired bail;

[c} by written undertaking executed by the defendant
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and by two sufficient sureties; or

(d) by a commercial surety bond executed by rthe
defendant and a qualified agent for and on behalt ot the
surety company.

{2) The bond shall insure the appearance oOf the
defendant at ail times required through all stages of the
proceeding including trial de novo, if any, and unless the
bond 1s denied by the court pursuant to [sect:ion 681, shall
remain :n effect until Einal sentence is pronounced in open
court.

{3) Nothing in fsections 66 through B8] prohibits a
surety who considers himself insecure to surrender che

defendant pursuant to {section 79].

NEW SECTION. Section 76. Qualifying property as bail.
{1) If property posted as a condition of release 1s perscnal

property, the defendant or sureties shall file a sworn

scnedule which must contain a list of the personal property

including a description of each item, its location and

market value, and the total market value of all

items
listed.
{2) If the property is real estate:
fa) the defendant or sureties shall file a4 sworn
schedule which must contain a legal Jdescription of the
property. a description of any and ali eucumbrances ¢n the
property, including the amount of each and the holder of the
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encumbrance, ard the market value of the unencumbered equity

owned by the affiant: and

b)) a certified copy of the schedule of the property
must be filed immed:iately by the courr in the office of the

clerk and recorder of the county in which the

property is
sitvated. The state has a lien on the property from the time
the copy Ls FEiled. The clerk and recorder shall enter,

index, and record the schedule without requiring any fee.

(3} If the property posted as a condition of release is

a written underrtaking with sureties, earch surety must be a

resident or freehoider within the state. Each surety must be

worth the amount specified in the undertaking, exclusive of

property exempt from execution, but the court or judge on

taking the property may allow more than two sureties to
Justify severally and in amounts less than that expressed
the undertaking if the wnole justification i1s equivalent
that amount required.

(4) T1f the preoperty posted as a condition of release is

a comrercial  bond, it may be executed by any domestic or
foreign surety company which is qgqualified to transact surety
business in this state. The urdertaking shall be in a form
to be prescriped by the commissioner of insurance and shail

state the following:

fa} the mame and address of the commercial surety

company which issued the bond:
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(b) the amount of the bond and tne unqualified
obligation of the surety company to pay the court should the
defendant fall to appear as guaranteed: and

{C}) a provision that the surety cofpany may not revoke
the undertaking without good cause.

{5) The court may examine the sufficiency of any
undertaking and take any action it consi lers proper  to
imsure that a sufficient undertaking is posted.

NEW SEcTLON. Section 77. Guaranteed arrest bond
certificates. (1) A demestic or foreign suresy company which
nas qualified to transact surety business 1n this State may,
1n any vear, become surety in an amount not exceeding 3500
with respect to any gquaranteed arrest bond certificates
issued in the year by an automobile club or assoclatisn  or
by an insurance compaiy autharized to  write automobile
liability insurance within this srate by fiiina with the
commissioner of insurance an undertaking > become surery.

[2) The form of the undertaking shail pe prescribed by
the commissioner ¢l insurance bat must include those matters
as regulred by [section 751,

(3) A guaranteed arrest bond certi1fivate shall, when
posted by the person whose signature  apprdrs DN the
certificate, be accepted in lieu af any vash bari e oan
amount not exceeding $500 as a hail bond Fo o ogudatant e t he

appearance of the person in any coutrt, tnvioding municipal
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courts, in this state at the time as may be regquired by the
court when the person was arrested tor vielation of a motor
vehicle law of this state or ordinance of a municipality of
this state (except for the offense of driving while
intoxicated or for any felony) commitied prior to the date
of expiration shown on the guaranteed arrest bond
certificate.

(4) A quaranteed arrest bond certificate is subject to
the same enforcement and forfeiture provisions established

by [sections 66 through 8l1]) wunless otherwise provided by

law.

NEW SECTION. Section 78. violation of a release
condition —— Earfeiture. (1) 1f a defendant wviclates a
condition of release, including failure to appear, the

prosecuting attorney may move the court 1in writing for
revocatrion of the order of release. A judge may issue a
warrant for the arrest of a defendant charged with violating
a condition of release. Upon arrest the defendant shall be
brought before a judge for proceeding in accordance with
[section B82].

(2) If a defendant fails to appear before a court as
required, and bail has been posted, the judge may declare
the bail forfeited. Notice of the order of forfeiture shall
be mailed to the defendant and the defendant's sureties at

their last known address.
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(3) If at any time within 30 days after the rLorfeiture

the defendant or the defendant's sureties appear and

satisfactorily excuse the defendant's failure to appear, the

judge may direct the forfeiture to be discharged upon terms

as may be just.
NEW SECTION. Section 79. Surrender of defendant. (1)
At any time before the forfeirure of bail:

(a) the defendant may surrender tc the court or any

peace officer of this state; or

(b} the surety may arrest the detendant and surrender

the defendant to the court Or any peace officer of this

state.
(2) The peace officer must detain the defendant in the
cfficer's custody as upon commitrment and shall file a

certificate, acknowiedging the surrendger, in the court

having jurisdiction of the defendant. The court may then

order the baill exonerated,

NEW SECTION. Section BQ. Porfeiture procedure.  When

the order of forfeiture is not discharged, the court having

jurisdiction shall proceed with the forfeituie of the bail
posted as follows:

{1) if any money has been posted as bail, the court
must pay over the money to the treasury of the city or
countv where the money was posted; or

{2y if other property is posted as  a coundition of
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reiease, the property shall be sold in the same manner as

execution of sales in civil actions. The proceeds oF the

sale shall he used to satisfy alil court costs and prior
encumbrances, if any, and from the balance, a sufficient sum
Lo satisfy the judgment or forfeiture shall be paid into the
treasury of the city or county where the case is pending.

(3) If a surety bond has been pcsted as bail, execution
may be issued against the sureties or the sucety company in
the same manneér as executions in civil actions,

NEW SECTION. Section 81. use of forfeited bail as
restitution. (1) If the court enters a judgment declaring
rall to be forfeited or 1f the order of forfeiture 15 not
discharged, the court having ijurisdiction may order the bhail
forfeited to be paid as restitution to any victim of the
zffense for which the court has received baii. Whenever the
ccurt believes restitution may be prcper, the court shall
corder a hearing for the purpose of considering the nature
arnd extent of the wvictim's pecuniary loss as defined by law.

{2) If the court finds that restitution is appropriate,
the court shall order restitution in an amount not exceeding
the amount of the victim's complaint or the amount of the
victim's pecuniary loss.

131} An o~rder to require restitution is a judgment

against the defendant and the defendant's sureties, and the

court may order the restitution to be made by payment of
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the bail money must

in |[section BO],

(4) A determination or decision under this section s

not admissible as evidence 1n any other

not res judicata in any civil action.

civil action and is

NEW SECTION. Section 82. nappearance of the arrested

person. Any person arrested, whether

with or without a

warrant, shall be taken without unnecessary delay before the

nearest and most accessible judge for an 1nitlal appearance.

NEW SECTION. Section 83. puty of

judge shall inform the defendant:

the court. (1) The

ta;} of the charge or charges against the defendant;

(b} of the defendant's right to counsel;

fc) of the defendant's right to have counsel assgned

by a court of record 1n accordance with

[section 58]

(dy of the general circumstances under which the

defendant may obtain pretrial release:
{e) of the defendant's right to

statement and that any statement made

be cffered in evidence at the defendant’

(f) of the defendant 's right
determination of whether probable cause
is by complaint alleging the commission

{2) The judge shall admit the

provided by law.

refyse to make a
by the defendant may
s trial: and

[ a judictal
exists if the charge
of a felany.

defendant ta bail as
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NEW SECTION. Section 84, Preliminary examination

when held. (1) After the initial appearance, in all cases

where the charge is triable in district court, the justice

court shall, within a reasonable time, hold a preliminary
examination unless:
{a) the defendant waives a preliminary examination;

(b} the district court has granted leave to £file an

information;

{c) an indictment has been returned; or

{d) the case is triable in a justice court.

NEW SECTION. Section 85, wWaiver. If the defendant
waives the preliminary examination, the justice shall hold
the defendant to answer to the court having jurisdiction of
the offense,

NEW SECTION. Section 86, rresentation of evidence. (1)
The defendant may not enter a plea. The judge shall hear the
evidence without unnecessary delay. All witnesses must be
examined in the presence of the defendant. The defeandant may
cross-examine witnesses .igainit him and may introduce
evidence in his own behalf.

{2) During the examination of any witness or when the
defendant is making a statement or testifying, the judge
may, and on the request of the defendant or state shall,
exclude all other witnesses. The judge may also cause the

witnesses to be kept separate and to be prevented from
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communicating with each other until all are examined.

(3) Objections to evidence on the ground that it was
acquired by unlawful means are not properly made at the
preliminary examination,

Motions to suppress must be made

to the trial court as provided in (section 173).

NEW SECTION. Section B7. Disposition of the defendant.
{1} If from the evidence it appears that there is probable
cause to believe that an offense has been committed and that
the defendant committed 1it, the judge shall hold the

defendant to answer to the court having jurisdiction of the

offense.

{(2) If from the evidence it appears that there is

insufficient probable cause to believe rhat an offense has

been committed and that the defendant committed it, the

judge shall dismiss the complaint and discharge the
defendant. The discharge of the defendant may not preclude
the state from instituting a subsequent prosecution for the

same offense.

NEW SECTION. Section 88. Rrecora of preliminary

examination. (1) The testimony of each witness must be taken
by a court-appointed stencgrapher upon demand by the county
attorney, the defendant, cor the defendant's counsel.

t2) Afrer concluding the proceeding, if the justice

holds the defendant to answer, the Jjustice shall transmit

immediately tc the clerk of the court having jurisdiction of
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the offense all papers in the proceeding and any bail taken

by the justice.

NEW SECTION. Section 89. Methods of commencing

prosecution. A prcsecution may be commenced by:
(1) a complaint;

(2) an information following a preliminary examination

or watver of a preliminary examination;

(1) an information after leave of court has been

granted:; or

(4) an indictment,

NEW SECTION. Section 30. Required wmethods. (1) All

prasecutions of cffenses charged 1n the district courts

shall be by indictment or information.

(2} All other prosecutians of offenses shall be by

complaint.

NEWw SECTION. Section 91. Filing a complaint. (:) When

a complaint is precented to a court charging a person with

the commission of an cffense, the ccourt may examine the

complainant and any affidavits, if filed, to determine

wherher a charge may be filed.

(2)y If it appears from any affidavit filed with the

charge, or from testimony of the complainant that there 1s
probable cause to believe that an coffense has been committed
and that the person against whom the charge is made has

committed it, the court may issue & warrant of arrest.
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NEW SECTION. Section 92. asmending a  complaint. A
complaint may be amended, with leave of court, under the
same circumstances and in the same mdnner as an informaticn.

NEW SECTION. Section 93. Leave to file. {1} The county
attorney may apply directly to the district court for
permissiaon to file an information against a named defendant.
1f the defendant named is a district court judge, the county
attorney shall apply directly to the supreme court for leave
to file the informaticon.

(2) An application must be by affidavit supp. reed by
such evidence as the judge or chieE justice may reqgulre. i f
i1t appears that there is probable cause to believe that ar
of fense has been committed by the deferdant, the judge >r
chief justice shall grant leave to file the intormaticn;
otherwise the appiication shall be Jenied.

{31) When leave to file an 1nformation has been granted,

a warrant or summons may issue for the defendant's arrest It
appegarance.

14} wWhen leave i granted  fo “ile an informat.an
against a district court iudge., the chief Jjustice shail
designate anJd direct a4 judge of the drstrict court of
another district to preside at the trial of the information
and hear and determine all pleas and motions aftecting the

defendant under the information before and after judgment .

all necessary records shall be transferred to the clerk ot

—- 56~
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the district court of the district in which the action

arose.

NEW SECTION. Section 94. Amending an information as to
substance. (1) The court shall grant leave to amend an
information as tc matters of substance at any time, but not
less than S5 days before trial, provided that a motion is
timely filed, states the nature of the proposed amendment,
and is accompanied by an affidavit stating facts which show
the existence of probable cause to support the charge as
amended. A copy of the proposed amended information shall be
included with the motion to amend an information.

{2} If the court grants leave to amend the information,
the defendant shall be arraigned on the amended information
without unreasonable delay and shall be given a reasonable
period of time to prepare for trial on the amended
information.

NEW SECTION. Section 95. Amending an information as to
form. The court may permit an information to be amended as
to form at any time before verdict or finding 1if no
additional or different offense is charged and if
substantial rights of the defendant are not prejudiced.

NEW SECTION. Section 96. Time for filing information.
(1) After a finding of probable cause following a
preliminary examination or waiver of a preliminary

examination, or after leave of court has been granted, the
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county attorney shall file within 30 days in the proper
district court an information charging the defendant with

the offense or any other offense supported by probable

cause.

(2) The court, unless good cause to the contrary is

shown, shall dismiss the prosecution if an information is

not filed within 30 days as required in subsection (1l}.

NEW SECTION. Section 97. Summoning grand jury. (1) A
grand Jjury may only be drawn or summoned when the districe

judge, in his discretion, considers a grand jury to be in

the public interest and orders the grand jury to be drawn or

summoned. The composition and drawing of a grand jury shall

be in aecordance with Title 3, chapter 15, part 6.

(2) The district judge may direct the selecticn of one

or more alternate jurors who shall sit as regular Jjurors

before an indictment is found or a grand jury investigation

is concluded. If a member of the jury becomes unable to

perform his duty, the juror may be replaced by an alternate.
NEW SECTION. Section 98. challenges to grand jury or

grand jurors. (1) The attorney gemeral or county attorney

may challenge the panel of a grand jury on the ground that

the grand Jjury was not selected, drawn, or summoned

according to law and may challenge an individual juror on

the ground that the juror 1is not legally gualified.

Challenges shall be made before the administration of the
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cath of the jurors, may be oral or in writlng, and shall be
tried and decided by the court.

{2) A motion to dismiss the indictment may be based on
tne grounds that a grand jury was not selected, drawn, or
summoned according to law or that the individual juror was
not legally qualified. An indictment may not be dismissed
on grounds that one or more members are nct legally
qualified if it appears from the record kept pursuant to
‘sections 97 through 112] thar eight or more jurors, after
deducting those not legally qualified, concurred in fEinding
the indictment.

NEW SECTION. Section 99. Excuse or discharge of grand
jurors. Any time for cause shown, the court may excuse Or
discharge a juror or jurors either temporarily or
permanently and, in the latter event, the court may impanel
another person or persons 1n place of the juror eor jurors
discharged.

NEW SECTION. Section 100. Foreman. The court  shall
appoint one of the jurors to be a foreman. The foreman shall
have the power to administer ocaths or affirmations and shall
sign all indictments. The foreman or another Juror
designated by the foreman shall keep a record of the number
of jurors concurring in the finding of every indictment and
shall file the record with the clerk of court, but the

record may not be made public except on order of the court.
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NEW SECTION. Section 101, appointing special
prosecutor. When the county attorney or attorney general 1s
the subject of the grand jury investigation, the court shall
appoint a special prosecutor. If a special prosecutor is
appcinted, the county attorney’'s or attarney general's
office may not participate in an officlal capacity, but only
as witnesses.

NEW SECTION. Section 102. charge to the grand jury.
when a grand Jjury is impaneled and sworn, it shall be
charged by the judge who summoned it. In making the charge,
the court shall instruct the jury as to its duties and the
matters which jurors may consider. The prosecut:r may bring
additioconal matters before the grand Jjury which are
consistent with the original charge ar are developed durinsg

the proceedings.

NEW SECTION. Section 103. Closed hearing. Subject to
any right to an open hearing in contempt proceedings, the
court shall order a hearing on matters affecting a grand
jury proceeding to be clesed. This rule may nat atfect a

defendant's discovery rights after the f1ling of the

indictment.

NEW SECTION. Section 104, power and duties of grand
jurors. The grand jury shall inguire 1nto those matters as
directed by the court summoning the jury and oiher matters

as presented by the prosecutor.

_60_



10
11
12
13
14
1%
l6
17
18
19
20
21
22
23
214

25

LC 1433/01

NEW SECTION. Section 105. subpoena of witnesses. (1) A
subpoena requiring the attendance of a witness before the
grand jury may be signed and issued by the county attorney,
by the foreman o©f the grand jury, or by the judge of the
district court.

(2) The fees and mileage of witnesses subpoenaed
pursuant to this section shall be the same as required in
¢riminal actions,

{3) All provisions relating to subpoenas in <criminal
actions apply to subpoenas issued pursuant to this section,

inciuding provisions of [sections 1B2 through 130].

NEW SECTION, Section 106. Reception of evidence. 1In
the investigarion of a charge, the grand jury shall receive
no other evidence than that given by witnesses produced and
sworn before it, furnished by 1legal evidence, or the
deposition of a witness.

NEW SECTION, Section 107. Advice and assistance to
grand jury. (1) The grand Jjury may at all times ask the
advice of the judge. Unless his advice is asked, the judge
may not be present during sessions of the grand jury.

{(2) The prosecutor may at all times appear before the
grand jury for the purpose of giving information or advice
relative to any matter cognizable by the grand jury and may
interrogate witnesses before the grand Jjury whenever he

thinks it necessary.
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{3) Subject to the approval of the court, the county
attorney may employ a special prosecutor, investigatars,

interpreters, and experts at an agreed compensation to be

first approved by the court.

NEW SECTION. Section 10B. wWho may be present. The

prosecutor, wWitnesses under examination, interpreters when

needed and, for the purpose of taking the evidence, a

stenographer or operator of a recording device may be

present while the grand jury is in session. Mo person

other

than the jurors may be present while the grand jury 1s
deliberating or voting.

NEW SECTION. Section 109. Recorded proceedings. (1)

The grand Jjury shall appoint a stenographer to take in

shorthand the testimony of witnesses, or the testimony may

be taken by a recording device, but the record shall include

the testimeny of all wWitnesses on that particular

investigation.

{2} The stenographic reporter or operator of a

recording device shall, within 30 days after an indictment

has been found, certify and file with the clerk of tpe

district court the shorthand notes or the recordings made
and an original rranscript of the notes or recordings.

(3) An unintentional faiiure of any recording to

reproduce  all or any portion of a proceeding may not affect

the validity of the prosecution.
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NEW SECTION. Section 110. Secrecy of proceedings. (1)
A grand juror, an interpreter, a stenographer, an operator
of a recording device, any typist who transcribes recorded
testimony, ot the prosecutor may not disclose matters
occurring before the grand jury except as otherwise prowvided
Eor in {this act]. No obligation of secrecy may be imposed
on  any person except in accerdance with this section. A
knowing violation of this section may be punishable as
contempt of court.

{2) Disclosure of matters occurring before the grand
jury, other than its deliberations and the vote of any
jurcr, -may be made to any prosecutnr or investigator of this
state, and prasecutors or linvestigators from any other
state, or the federal government for use in the performance
of their duty.

{1} Disclosure otherwise prohibited by this section of
matters occurring before the grand jury may also be made:

fa)y 1f directed by the court preliminary to or in
connection with a judicial proceeding;

{by when permitted by the court at the request of the
defendant, upon a showing that grounds may exist for a
motion to dismiss the indictment because of matters
occurring before the grand jury; or

{c} when permitted by the court, to a def endant

pursuant to a proper discovery motion,
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NEW SECTION. Section 111. pischarge of jury. When the
grand jury certifies completion of business before it and
the court coneurs, it shall be discharged by the court.

NEW SECTION. Section 112. Expenses of grand jury. (1)
Except as provided in subsection (2}, all expenses of the
grand jury, including special prosecutors,  experts,
investigators, and interpreters, if any, must be paid by the
treasurer of the county out of the general fund of the
county, wupon watrants drawn by the county auditor or the
clerk of the district court upon a written order «f the
judge of the district court of the county.

{2) If the coﬁnty has a district ¢our: fund, all
expenses of a grand jury must be paid cut of that fund,

(3} Subject to the procedures established by law, the
state shall reimburse the court for jurcr and witness fees
and witness expenses. The county shall deposit the amount
reimbursed in the general fund unless the c-unty has a
district court fund. If the county has a district court
fund, the amount reimbursed must be deposited in that fund.

KEW SECTION. Section 113. Finding an iadictment. (1)
The grand Jury shall Ffind an indictmenr when ail lhe
evidence before it taken together would in 1ts udgment
warrant a convicrion by a trial jury. An ind.crment may be

found only upon the concurrence of at least e1ght grand

TUrors.

-3~



10
11
12
13

14

15
16
17
18
19
20
21
22
23
24

25

LC 1435%/01

{2) 1f a complaint or information is pending against
the defendant and eight jurors do not concur in finding an
indictment, the foreman shall report the decision to the

district judge.

NEW SECTION. Section 114. Presenting an indictment.
{l) An indictment, when found by the grand jury, must be
signed by the foreman and presented by the foreman in the
presence of the grand jury to the court and must be filed
with the clerk. The court shall then issue a warrant or
summons for the defendant.

(2} The court may direct that an indictment shall be
kept secret until the defendant is in custody or has
appeared to answer the charge and a person may not disclose

the execution of a warrant or Ssummons,

NEW SECTION. Section 115. Form of charge. (1) The
charge shall be 1n writing in the name of the state or
appropriate municipality and specify the court in which the
charge is filed. The charge shall be a plain, concise, and
definite statement of the essential facts constituting the
offense charged, including the name of the offense, whether
the offense is a misdemeanor or felony, the uame oF Lthe
person charged, and the time and place of its oCcurrence ag
definitely as can be determined. The charge shall state for
each count the official or customary citation of the

statute, rule, regulation, or other provision of law which
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the defendant is alleged to have violated.

(2) If the charge is by information or indictment, it
shall include endorsed on the information or indictment the
names of the witnesses for the state, if known.

{3) If the charge is by complaint, it shall be signed
on cath by a person having knowledge of the ftacts or by the
prosecuting attorney.

{4} If the charge is by information, it snall be signed
by the prosecuting attorney, If the charge is by indictmenc,
it shall be signed by a foreman of the grand jury.

(5) The court, on motion of the defendant, may strike
surplusage from the indictment ar information.

(6) A charge may not be dismissed because of a formal
defect which does not tend to prejudice a substantial right

of the defendant.

NEW SECTION. Section 116. Joinder of offenses. (1) Two

or more offenses, or different statements of the same

offense, may be charged in the same charging document in a
separate court, or alternatively, 1f the offenses charged,

whether felonies or misdemeanors or both, are of the same or

similar character or are based on the same transaction or on

two or more acts or transactions connected together or

constituting parts of a common scheme or plan. Allegations

made in one count may be incorpordted by reference in

another count.
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[2) If two or more charging documents are filed in the
case, the court may order them to be consolidated.

i3) The prosecution is not requited to elect between
the different offenses set forth in the charging document
and the defendant may be convicted of any number of of fenses
charged except as provided in [section 118]. Each offense of
which the defendant is convicted must be stated in the
verdict or the Finding of the court.

NEW SECTION. Section 117, Joinder of defendants. Two
or more defendants may be charged in the same indictment,
information, or complaint 1if they are aileged to have
participated 1n the same act or transaction or in the same
series of acts or transactions constituting an offense  or
offenses. The defendants may be charged in one or more
counts together or separately and all cof the detendants need
not be charged in each count.

NEW SECTION. Section 118, Multiple charges. (1) When
the same transaction may establish the commission of more
than one offense, a person charged with the conduct may be
presecuted for each offense.

12}y A defendant may not, however, be convicted of more
than one offense if:

{a} one offense is included in the other:

tb) one offense consists only of a conspiracy or other

form of preparation to commit the other:
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{c) inconsistent findings of fact are required to
establish the commission of the offenses;

(d} offenses differ oanly in that one is defined to
prohibit a specific instance of the conduct; or

(e} the offense 1is defined to prohibit a continuing
course of conduct and the defendant's course of conduct was
interrupted, unless the law provides that the specific
periods of the conduct constitute separate offenses.

NEW SECTION. Section 119. Prosecution based on same
transaction barred by former prosecution. (1} When twn
more offenses are known to the prosecuting attorney, are
supported by probable cause, are cconsummated belorte the
original charge, and jurisdiction and venue of the offruses
lie in a single court, a prosecution based upun the same
transaction as a former prosecution s  barred under the
fellowing circumstances:

{a) the former prosecution resulted 1n an acquitral,
There is an acquittal whenever the prosecution results 1n a
finding of not guilty by the trier of tfact or in a
determination that there 15 insufficient evidence to warrant
a conviction. A finding of gquilty ot o lesser  incltuded
offense that ie subsequently set aside 15 an acqnittal of
the greater offense that was charged.

(b} the former prosecution resulied ina  copviction

that has not been set aside, reversed, or vacated:
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{c) after a charge had been filed the prosecution was
terminated by a final order or judgment for the defendant
which has not been set aside, reversed, or vacated:;

(d) the former prosecution was terminated for reasons
not amounting to an acquittal and takes place:

{i) in a jury trial, after the Jjury was sworn but
before verdict; or

{ii) in a nonjury trial, after the first witness is
sworn but before the verdict.

(2} A prosecution based upon the same transaction as a
former prosecution is not barred under subsection (1)(d)
when:

(a) the defendant consents to the termipation or waives
his right to cbject to the termination; or

{b} the trial court finds the termination is necessary
because:

ti) it is physically impossible to proceed with the
trial in conformity with law;

{ii} there is a legal defect in the proceedings which
would make any judgment entered upon a verdict reversible as
a matter of law;

(iii) prejudicial conduct makes ic¢ impossible to proceed
with ihe trial without manifest injustice to either the

defendant or the state:

{iv) the Jury is unable to agree upon a verdict; or
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{v) false statements of a juror during wvoin

dire

prevent a fair trial.
NEW SECTION. Section 120. rormer prosecution in
another jurisdiction. When conduct constitutes an offense

within the concurrent jurisdiction of this state and of the

United States, or ancther state, or of two courts of

separate, overlappirg, o©r concurrent jurisdictions in this
state, a prosecution in any other jurisdiction is a bar toc a

subsequent prosecution im this state under the same

circumstances barring further prosecution in this state if:
(1) the first prosecution resulted in an acguittal or

in a conviction and the subsequent prosecution is based on
an offense arising cut of the same transaction; or

{2) the former prosecution was terminated, after the
charge had been filed., by an acquittal or by a final order

or judgment for the defendant which has not been set aside,

reversed, or vacated; and the acquittal, Einal order, cor

judgment necessarily required a determinatiorn 1nconsistent

with a fact which must be established far conviction of the

offense for which the defendant is subsequently prosecuted.

nNEW SEcTION. Section 121. Former prosecution not a

bar. A prosecution is not a bar 1f:

{l) the former prosecution was before a court which

lacked jurisdictlon cover the defendant ur the ofrense; or

(2) the former prosecution resulted in a judgment of
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conviction which was held invalid in a postconviction

hearing.

MEW SECTIiON. Section 122, pretrial proceedings  --

exclusion of public and sealing of records. (l} Except as

provided in this section, pretrial proceedings and their

recaord shall be open to the public. Jf, at the pretrial
proceedings, testimony or evidence 1is advanced that is
likely te threaten the fairness of a trial, the presiding
officer shall advise those present of the danger and shall
seek the voluntary cooperation of the news media in delaying
dissemination of potentially prejudicial information by
means of public communication until the impaneling of the
jury or until an earlier time consistent with the fair
administration of justice.

(2} The defendant may move that all or part of the
proceeding be closed to the public or, with the consent of
the defendant, the judge may take action on his own motion.

(3} The judge may clase a preliminary hearing, bail
hearing, or any other pretrial proceedings, including a
motion to suppress, and may seal the record only if:

(a) the dissemination of information from the pretrial
proceeding and its record would create a clear and present
danger to the fairness of the trial: and

{by the prejudicial effect of Lhe informaticn on trial

fairness cannot be avcided by any reasonable alternative
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means.

(4) Whenever under this section all or part of any
pretrial proceeding is held in chambers or otherwise closed
to the public, a complete record shall be kept and made
available to the public following the completion of trial or
earlier if consistent with trial fairness.

(5} When the judge determines that a document filed in
support of a charge or warrant would present a clear and
present danger to the defendant's right to a tair trial, alil
or part of the document shall be sealed wntil the rriai s
completed or earlier if consistent with trial fairness,

NEW SECTION. Section 123. Misdemeanor offenses. In all
cases in which the defendant is charged with & misdemeanor
offense, he may appear by counsel only, althougn the court
may reguire the personal attendance of the defendant at  any
time.

NEW SECTION. Section 124. Frelony offenses. (1) txcept
as otherwise provided in [this act], the defendant 1n  aill
cases in  which 4 felony is charged must be present at the
initial appearance, atraignment, entry of plea, preliminary
examination, trial, at the time of imposition of sentence,
and when otherwise required by the court .

(2} The defendant way be present at all other
proceedings.

(3) Presence of the  detendant is not reguired betore
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the supreme court.

NEW SECTION. Section 125. absence of defendant from
trial. (1) In a misdemeanor case, if the defendant fails to
appear in person, either at the time set for trial or at any
time during the course of the trial, and:

{a) 1if the defendant's counsel is authorized to act on
the defendant's behalf, the court shall proceed with the
trial unless good cause for continuance exists; or

{b) if the defendant's counsel is not authorized to act
on the defendant's behalf or if rthe defendant is not
represented by counsel, the court, in its discretion, may do
one or more of the following:

(i) order a continuance;

{ii) order bail forfeited:

(iii) issue a bench warrant; or

{iv) proceed with the trial after finding that the
defendant had knowledge of the trial date and is voluntarily
absent.

[2} The absence of the defendant during the trial of a
felony offense, after the trial has commenced in the
defendant's presence, may not prevent the trial from
continuing, up toc and including the return of a verdick, if:

{a) the defendant has been removed from the courtroom

for disruptive behavior after receiving a warning that

temoval will result if the defendant persists in conduct
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that is so disruptive that the trial cannot be carried on

with the defendant in the courtroom; or

{b) the defendant is voluntarily absent and the offense
is not one which is punishable by death.

{3) Nothing in this section limits the right of the
court to order the defendant to be perscnally present at the

trial for purposes of identification unless counsel

stipulates to the issue of i1dentity.

NEW SECTION. Section 126. absence o©of defendant on

receiving verdict or at sentencing. (1) In all misdemeanor

cases, the verdict may be returned and the sentence i1mposed

without the defendant being present.

(2) 1In all felony cases, the defendant must appear in

person when the verdict is returned or sentence is imposed

unless, after the exercise of due diligence to procure the

defendant's presence, the court finds that it is in the
interest of justice that the verdict be received and

sentence be proncunced in the defendant's absence.

NEW SECTION. Section 127. Pretrial divecsion. (1) The
prosecutor and defendant, who has counsel or who has
voluntarily waived counsel, may agree that a prosecution
will be deferred for a specified period of time based on any
or all of the following conditions:

fa) that the defendant not commit any offense;

{p) that the defendant not engage 1n specified
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activities, conduct, and associations bearing a relationship
to the conduct upon which the charge against him is based;
{c) that the defendant participate 1n a supervised
rehabilitation program that may include treatment,
counseling, training, or eduction;
{d) that the defendant make restitution in a specified
manner for harm or loss caused by the offense; or

(e) any other reasonable conditions.

{2) The agreement may include stipulations concerning
the admissibility of evidence, specified testimony, or
dispesitions it the deferral of the prosecution is
terminated and there 1is a trial on the charge,. The

agreement shall be in writing signed by the parties and
state that the defendant waives his righe to speedy trial
for the period of deferral.

({1} The prosecution shall bhe deferred for the period
specified in the agreement unless there has been a viclation
of 1ts terms.

(4) The agreement shall be terminated and the
prosecution automatically dismissed with prejudice upon
expiration and compliance with the terms of the agreement.

NEW SECTION. Section 12B. place of arraignment. The
defendant shall be arraigned in the court that has trial

jurisdiction of the charge.

NEW SECTION. $Section 129. mManner of conducting
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arraignment. (1) Arraignment shall be conducted in open
court and shall consist of reading the charge to the
defendant or stating to the defendant the substance of the
charge and calling on the defendant to plead to the charge.
The defendant shall be given a copy of the charging document
before being called upon to plead.

(2) The court shall inguire of the defendant, or the
defendant's counsel, the defendant's true name, and if the
defendant's true name is given as any other than that wused
in the charge, the court must order the defendant's name to
be substituted for the name under which the defendant s
charged.

(3) The court shall determine whether the defendant 1s
under any disability which would prevent the court in its
discretion from proceeding .with the arraignment. The
arraignment may be continued until the court determines the
deEendant 1is able tn proceed.

NEW SECTION. Section 130. FPlea alternatives. {1} A
defendant may plead not quilty or guilty. Lt a defendant
refuses to plead, or if a defendant corporation fails to
appear, the court shall enter a plea of ner quilty.

{2) With the approval of the court and the cansent of
the prosecuting attorney, a defendant may e€nter a plea of
guilty reserving the right, on appeal from the Judgment, [N

review the adverse determination of any specitied pretrial
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motion. If the defendant prevails on appeal, the defendant
shall be allowed to withdraw the plea.

NEW SECTION, Section 131. Advice to defendant. Before
accepting a plea of guilty, the court shall determine <that
the defendant understands the f[ollowing:

(1) the nature of the charge for which the plea is
offered, the mandatory minimum penalty provided by law, if
any, the maximum penalty provided by law, including the
effect of any pepalty enhancement provision or special
parole restriction and, when applicable, that the court may
also order the defendant to make restitution of the costs
and assessments provided by law; and

(2) if the defendant is not represented by an attorney,
that he has the right to be represented by an attorney at
every stage of the proceeding against him and, if necessary,
one will be appointed to represent the defendant; and

{31) that the defendant has a right to plead not guilty
or to persist in that plea if it has already been made, and
he has the right to be tried by a jury and at the trial has
a right to the assistance of counsel, the right to confront
and cross—-examine witnesses against the defendant, and the
right not to be compelled to reveal personally incriminating
informaticn; and

{4y that if the defendant pleads guilty in fulfillment

of a plea agreement, the court is not required to accept the
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terms of an agreement, and that the defendant may not be

entitled to withdraw the plea if the agreement 1s not

accepted pursuant to {section 133]); and
{5} that if the defendant's plea of guilty is accepted
by the courts there will not be a further trial of any kind,

so that by pleading guilty the defendant waives the right to

a trial.

NEW SECTION. Section 132. 1iInsuring plea is voluntary.

The court may not accept a plea of guilty without first

determining that the plea is voluntary and not the result of

force or threats or of promises apart from the plea

agreement. The court shall also inguire as to whether the

defendant's willingness to plead guilty results from prior

discussions betwWween the prosecuting attorney and the

defendant or the defendant's attorney.

NEW SECTION. Section 133. Plea agreement procedure.

{1) The prosecuting attorney and the attorney for cthe
detendant, or the defendant when acting pro se, may engage

in discussions with a view toward reaching an agreement

that, wupon the entering of a plea of guilty to a charged
cffense or to a lesser or related offense, the prosecuting
attorney will do any of the following:

{a) move for dismissal of other charges;

(b) agree that a specific sentence is the appropriate

disposition of the case; or
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(c) make a recommendation, or agree not to oppose the
defendant's request, for a particular sentence, with the
understanding that the recommendation or reqguest may not be
binding upon the court.

(2) If a plea agreement has been reached by the
parties, the court shall, on the record, require a
disclosure of the agreement in open court or, on a showing
of good cause in camera. at the time the plea is offered. If
the agreement is of the type specified in subsections (l)(a)
and (l}(c), the court may accept or reject the agreement, or

may defer its decision as to the acceptance or rejection

until there has been an opportunity to consider the
presentence rteport. If the agreement is of the type
specified in section (1)(c), the <court shall advise the
defendant that, if the court does not accept the

recommendation or request, the defendant nevertheless has no
right to withdraw the plea.

(3 If the court accepts a plea agreement, the court
shall inform the defendant that it will embody in the
judgment and sentence the disposition provided for in the
plea agreement.

{4) If the court rejects the plea agreement, the court
shall, on the record, inform the parties of this Fact and
advise the defendant that the rcourt is not bound by the plea

agreement, afford the defendant an opportunity to withdraw
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the plea, and advise the defendant that if he persists in
the guilty plea the disposition of the case may be less
favorable to the defendant than that contemplated by the

plea agreement.

NEW SECTION. Section 134. Determining the accuracy of
plea. {1) The court may not accept a guilty plea without
determining that there is a factual basis for the plea in
felonies or misdemeanors resulting in incarceration.

{2y A defendant who is unwilling to admit to any
element of the offense which would provide a factual basis
for a plea of guilty may, with the consent ol the court,
enter a plea of guilty to the offense if the defendant
considers the plea to be in his best interest and a factual
basis exists for the plea.

NEW SECTION. Section 135. Rarmless errocr. Any variance
from the procedure required by this section which does not
aftect substantial rights of the defendant shall Dbe
disregarded,

NEW SEoTior.  Section 136. Disclosure by the
prosecution. (1) Upon reguest, the prosecutor shall make
available to the defendant for examination and repruduction
or testing the following material and information within the
prosecutor ‘s possession or controi:

ta} the names, addresses, and statement: uft all persons

whom the prasecutor may call as wi!néesnses in  the
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case—-in-chief;

(b) all written or oral statements of the defendant and

of any other person who will be tried with the defendant:

{c) all written reports or statements of experts who

have personally examined the accused or any evidence in the

particular case, together with the results of physical
examinations, scientific tests, experiments, or comparisons;

(d} all papers, documents, photographs, or tangible
objects that the prosecutor may use at trial or that were
obtained from or purportedly belong to the defendant; and

{e) all material or information that tends to mitigate
or negate the defendant's guilt as to the cffense charged or
that would tend to reduce the defendant's potential
sentence.

(2) The prosecutor may impose reascnable conditions,
including an appropriate stipulation concerning chain of
custody, to protect physical evidence produced under sectian
(1y(d).

{(3) At the same time, the prosecutor shall inform the
defendant of, and make available to the defendant for
examination and reproduction, any written or recorded
material or information within the prosecutor's control
regarding:

(a) whether there has been any electronic surveillance

of any conversations to which the defendant was a party;
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(b} whether an investigative subpoena has been executed
in connection with the case; and

{c) whether the case has involved an informant, and, if
so, the informant's identity if the defendant is entitled to
know either or both of these facts under Rule 302 of fhe
Montana Rules of Evidence.

(3) The prosecutor's obligation of disclosure exténds
to material and informatiom in the possession or control of
members of the prosecutor's staff and of any other persons
who have participated in the investigation or evaluation of
the case.

{4) Upon motion snowing that the defendant has
substantial need ia the preparation of the case for
additional material or information not otherwise provided
for and that the defendant is unable, without undue
hardship, to obtain the substantial eqguivalent by Sther
means, the court in its discretion may order any person to
make it available to the defendant. The court may, upon the
request of any person affected by the order, wvacate or
modify the order if compliance would be unreasonable or
oppressive. The prosecutor may not be required to disclose
or prepare summaries of witnesses’ testimcny.

(5) The prosecutor shall furnish to the defendant no
later than 5 days before trial or at a 1later time as the

court may for good cause permit, together wilth thelr
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statements, a list of the names and addresses of all persons
whom the prosecutor intends to call as rebuttal witnesses to
the defernses of alibi, compulsion, entrapment, justifiable
use of force, mistaken identity, or good character or the
defense that the defendant did not have a particular state

of mind that is an element of the offense charged.

NEW SECTION. Section 137. bpisclosure by the defendant.

(1) At any time after the filing in district court of an
indictment or information, the defendant, in connectjon with
the particular crime charged, shall upon written request of
the prosecutor and approval of the court:

{a) appear in a line-up;

{b) speak for identification by witnesses;

(c) be fFingerprinted, palmprinted, Eootprinted, or
volceprinted:

(d) pose for photograpbs not involving reenactment of
an event;

(e) try on clothing;

{f} permit the taking of samples of hair, blood,
saliva., urine, or other specified materials that involve no
unreasconable bodily intrusions:

{g) provide handwriting samples; or

(h) submit to

reasonable physical or medical

inspection. However, such inspection does not include

psychiatric or psychological examination.
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(2) Within 10 days after the omnibus hearing in
district court or at a later time as the court may for good
cause permit, the defendant shall make available to the
prosecutor for testing, examination, or reproducticn:

(a) the names, addresses, and statements of alil
persons, other than the accused, whom the defendant may call
as witnesses in the defense case-in-chief, together witn

their statements;

(b) the names and addresses of experts whom the
defendant may call at trial, together with the results of
their physical examinations, scientific tests, exper:ments,
or coemparisons. including all written reports and statements
made by these experts in connection with the particular
case; and

{c) all papers, documents, photographs, or ~ther
tangible objects that the defendant may use at trial.

{3) The detendant’'s obligation under this section
extends to materiai and informatiocn within the possession or
control of the defendant, Jdefendant's counsel and defernse
counsel's staff or investigators.

{(4) Upon motion of the prosecutor showing that the
prosecutor has sybstantial need in the preparation ot  the
case for additional wmaterial or information not o herwise

provided for, that the prosecutor is unah'e withe st e

hardship to obtain the substantial  egnivalent by othe:

484_.
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means, and that disclosure will not viclate the defendant's
constitutional rights, the court in its discretion may order
any person to make material or information available to the
prosecutor. The court may, upen request of any person
affected by the order, vacate or modify the order if
compliance would be unreasonable or oppressive. Defense
counsel may not be required to prepare or disclose summaries
of witness testimony.

NEW SECTION. Section 138. Notice of defenses and
disclosure of witnesses and their statements. (1) Within 10
days after the omnibus hearing in district court or at a
later time as the court may for good cause permit, the
defendant shall provide the prosecutor with a written notice
of the defendant's intention to introduce evidence at trial
of good character or the defenses of alibi, compulsion,
entrapment, Jjustifiable use of force, or mistaken identity.

{2 Within 10 days after receiving a report of
examipnation pursuant to {section 151] or at a later time as
the court may for good cause permit, the defendant shall
provide the prosecutor with a written notice of the
intention to introduce evidence at trial of the defense “hat
due to a mental disease or defect the defendant did not have
a particular state of mind that is an essential element of

the offense charged.

{3y The notice must specify for each defense the names
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and addresses of the persons, other than the defendant, whom
defense counsel may call as witnesses at trial in support of
the defense together with all written reports or statements
made by them concerning the results of physical examination,
scientific tests, experiments, ©or comparisons.

(4) Prior to trial the defendant may, upon motion and
showing of good cause, add to the 1list of witnesses the
names of any additional witnesses and disclose their

statements or report as regquired by this section. After

trial commences, no witnesses may be called by the defendant
in support of these defenses unless the name of the witness

is included on the 1list and the witness's statement or

report nas been disclosed as required by this section excépt

fcr good cause shown.

NEW SECTION. Section 139. mMaterials nct subject to

disclosure. (1) Except as provided in this section,
disclosure is not regquired for the superseded notes or work
product of the prosecuting or defense attorney.

(2) If exculpatory information 1is contained in the

superseded notes or work product of the prosecution, that
information must be disclosed.
NEW SECTION. Section 140. Failure to call a witness or

raise a defense. The fact that a witness whose name

is on a
list furnished pursuant to [secticns 136 through 146) does
not testify or that a matter contained in u pretrial notice

-B6-



10
11
12
13
14
15
16
17
18

19

20
21
22
23
24

25

LC 1439/01

is not raised may not be commented upon at trial unless the

court, on motion of a party, allows comment gafter findirg

that the inclusion of the witness's name or the pretrial

notice constituted an abuse of the applicable disclosure

requirement or rhat other good cause is shown.

NEW SECTION. Section 141. continuing duty to disclose.
If at any time after a disclosure has been made any party
discovers additional information or material that would be
subject to disclosure had it been known at the time of
disclosure, the party shall promptly notify all other
parties of the existence of the additional information or
material and make an appropriate disclosure.

NEW SEZCTION. Section 142. Investigation not to  be
impeded. Except as to matters to which discovery is
restricted and except as rc the defendant's counsel advising
the defendant, a party or agent of a party may not
discourage or obstruct communication between any person and
any party or otherwise obstruct a party's investigation of
the case.

NEW SECTION. Section 143. Excision and protective
orders. (1) Upon a motion of any party showing good cause,
the court may at any time order that any disclosure be
deferred or requlated when it finds:

{a) chat the disclosure would result in a risk or harm

outweighing any usefulness of the unrestricted disclosure to
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any party; and

{b} that the risk cannot be eliminated by a less
substantial restriction of discovery rights.

{2} Whenever the court finds, upon motion of any party,
that only & portion of a document or other material |is
discoverable, it may authorize the party discleosing it to
excise that portion of the material which is nondiscoverable
and disclose the remainder.

{3} ©On motion of the party seeking a protective or
excision order or in submitting for the court's
determination the discoverability of any material or
information, the court may permit that party to present the
material or information for the inspection of the judge
alene. Counsel for all other parties may, in the discretion
of the court, be present when the presentation is made.

{4} If the court enters an order that any material or
any portion thereot is not discoverable, the entire text of
the material must be sealed and preserved in the record in
the event ot an appeal.

NEW _SECTION. Section 144, sanctions. If at any time
during the course of the proceeding it 18 brought to the
attention of the court that a party has failed to comply
with any of the provisions of [sections 136 through 146)] or
any order issued pursuyant to [sections 136 througn 1461, the

court may impose any sanction that it finds just under the
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circumstances, including but not limited to:

(1) ordering disclosure of the information not
previously disclosed;

(2) granting a continuance;

{(3) holding a witness, party, or counsel in contempt
for an intentional violation;

(4) precluding a party from calling a witness, offering
evidence, or raising a defense not disclosed; or

(5) declaring a mistrial when necessary to prevent a
miscarriage of justice.

NEW SECTIOR. Section 145. cCompeliing testimony or

production of evidence -- immunity. (1) Before or during
trial in any judicial proceeding, a judge of the district
court, upon request by the prosecutor or defense counsel,

may reguire a person to answer any question or produce any

evidence, even though personally incriminating, following

a
grant of use immunity.

{2y If a person 1is required to give testimony or
produce evidence in accordance with this section in any

investigation or proceeding, compelled testimony or evidence
or any information directly or indirectly derived from
compelled testimony or evidence may not be used against the
witness in any criminal prosecution.

(3) Nothing in this section prohibits a prosecutor from

granting iMmmunity from prosecution for or on account of any
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transaction, matter, or thing concerning which a witness s
compelled to testify if in the prosecutor’'s sole discretion
it is determined that the ends of justice would be served.

(4) Immunity may not extend to prosecutlon ar
punishment for false statements given in any testimony

required under this section.

NEW SECTION. Section 146. Pprivileged matters.  All
matters which are privileged upon the trial are privileged

against disclosure through any discovery procedure.

NEW SECTION. Section 147. when depositions may be
taken. {1) In felony cases if it appears that a prospective
witness:

{a)y 1is likely to be either unable or otherwise
preventad from attending a trial or hearing:
(b} is likely to be absent from the state at the time

of the trial or hearing; or

{c) is unwilling vo provide relevant information to a

requesting party, and the witness's testimony is material
and necessary in order to prevent a failure of justice, the
district court shall, upon motion of any party and proper
notice, order that the testimony Of the witness be taken by
deposition and thakt any aésiqnaced book, Dpaper, document,
record, recording, or other material not privileged, be

introduced at the time the deposition is taken.

(2} The witness whose depusition 1s to be taken may be
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required by subpoena to attend at any place desigrated by

the district court, taking into account the convenience of

the parties and of the witness.

{3) If the defendant is charged with a felony and it

appears upon the affidavit of counsel for a party that good

cause exists to believe that a witness will not respond to a
subpcena and the administration of justice requires, any
district judge may issue an arrest warrant commanding the

arrest of a material witness. The arrest warrant shall

further order a deposition to be taken without unnecessary

delay. A person may not be imprisconed for the purpose of

securing his testimony in any criminal proceeding longer
than may be necessary ko take his deposition.

NEW SECTION. Section 148. Procedure for taking
depositions. (1) The party at whose instance a deposition is

to be taken shall give to every other party reasonable
written notice of the ¢time and place Ffor taking a
deposition. The notice shall state the name and address of
each person to be examined., On motion of the party upon whom
the notice is served, the district court for cause shown may
extend or shorten the time or change the place for taking
the deposition,

{2} A deposition shall be taken in the manner provided
in civil actions. The district court, upon request, may

direct that any deposition be taken on written
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interrogatories in the manner provided in civil actions.
However, a deposition may not be taken of a party defendant
without his consent, and the scope and manner of examination
and cross-examination shall be restricted as would be
allowed in the trial itself.

(3) The deposition shall be filed with the district
court making the order and held until the trial. Either
party shall make available to the other party. oOr the other
party's counsel, for examination and use at the taking of
the deposition any relevant nonprivileged statement of the
witness being deposed which is in the possessicn Of either
party.

{4) Objections to deposition testimony or evidence or
parts of the testimony or evidence mnay be resetrved for
subsequent determination by the district court.

{5) Uniess a defendant in custody has waived, in
writing, the right to be present at the taking of a
deposition, the officer having custedy of the defendant
shall be notified of the time and place set for the
deposition. The cfficer having cnstody shail produce the
defendant and keep the defendant in the presence of a
witness during the depusition,

(6) A defendant not in custody who fails to  appear,
without good cause, at the taking of a deposition after

being notified of the time and place set for the deposition
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will be considered to have waived the right to be present as

provided in |[section 125]. The waiver includes a waiver of

any objection to the taking and use of the deposition based
upon that right.
{7} Whenever a deposition is taken at the instance of

the prosecution, or whenever a deposition is taken at the

instance of a defendant who is unable to bear the expense of
taking a deposition, the district court shall direct that
the expense of travel and subsistence of the defendant and
the defendant's attorney for attendance at the examination
and the cost of the transcript of the deposition shall be

paid by the state.

NEW SECTION. Section 149. Use of depositions at trial.

Any deposition may be used by any party for any purpose

allowed by the Montana Rules of Evidence.

NEW SECTION. Section 150. Mental disease or defect

Eitness to proceed -~ state of wmind, (1) As used in

[sections 150 through 166], the term ‘“mental disease or

defect” does not include an abnormality manifested only by
repeated criminal or anti-social behavior.

(2) A person who, as a result of mental disease or

defect, is unable to understand the proceedings against him
or to assist in his own defense may not be tried, convicted,

or sentenced for the commission of an offense so long as the

incapacitcty endures.
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{3) Evidence that the defendant suffered from a mental
disease or defect is admissible to prove that the defendant
did or did not have a state of mind which is an element of

the offense.

NEW SECTION. Section 151. Examination of defendant,
(1) If the defendant or the defendant's counsel files a
written motion requesting an examination, or the issue of
the defendant's fitness to proceed is raised by the court,
prosecution, or defense counsel, the court shnall appoint at
least one qualified psychiatrist or licensed clinical
psychologist or shall request the superintendent of the
Montana state hospital to designate ar least one qualified
psychiatrist or licensed clinical psychologist, which
designation may be or include himself, to examine and report
upon the defendant's mental condition.

(2) The court may order the defendant to be committed
to a hospital or other suitable facility fcr the purpose of
the examination for a period not exceeding 60 days or a
longer period as the court determines to be necessary for
the purpose and may direct that a gualified psychiatrist or
licensed c¢linical psychologist retained by the defendant be
permitted to witness and participate in the examination.

{3} In the examination any method may be employed which
is accepted by the medical or psychologival profession  for

the examination of those alleged to be :uilrering from mental
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disease or defect.

(4) If the defendant is indigent or the examination
occurs at the request of the state, the cost of the
examination musSt be paid by the county or the state, or
both, according to procedures established under 3-5-302(1).

NEW SECTION. Section 152. prosecution's right to
examination. (1)} When the defense discloses the report of
examination to the prosecution or files a notice of the
intention to rely on a defense of mental disease or defect,
the prosecution shall be entitled to have the defendant
examined by a qualified psychiatrist or licensed c¢linical
psychologist.

(2} The report ¢f examinaticn shall be disclosed to the
defense within 10 days of its receipt by the prosecution.

NEW SECTION. Section 153. Access to defendant for
examination. If either the defendant or the prosecuticon
wishes the defendant to be examined by a qualified
psychlatrist or licensed clinical psychologist selected by
the one proposing the examination in order to determine the
defendant's fitness to proceed or whether the defendant had,
at the time the offense was committed, a particular state of
mind which is an essential element of the offense, the
examiner shall be permitted to have reasonable access to the

defendant for the purpose of the examination.

NEw SECTION. Section $154. Report of examination. (1) A
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report of the examination shall include the following:

fa} a description of the nature of the examination;

(b) a diagnosis of the mental condition of the
defendant, including an opinion as to whether the defendant
is seriously mentally ill as defined in 53-21-102(14);

tc) 1f the defendant suffers from a mental disease or
defect, an opinion as to the defendant's capacity to
understand the proceedings against him and to assist 1n his
own defense;

(d) when directed by the court, an opinion as to the
capacity of the defendant to have a particular state of mind
which is an element of the offense charged; and

(e} when directed by the court, an opinicn as to the
capacity of the defendant, because of a mental disease or
defect, to appreciate the criminality of his conduct or to
conform his conduct to the requirement of law.

(2) If the examination cannot be conducted by reason of
the unwillingness of the defendant to participate in the
examination, the report shall state that fact and include,
if possible, an opinion as to whether the unwillingness of
the defendant was the regsult of mental disease or defect.

NEW SECTION. Section 155. Psychiatric or psycholegical
testimony upon trial. (1) Upon trial, any psychiatrist or
licensed clinical psychologist who reported under ({section

151 or 154] may be called as a witness by the prosecutor or
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by the defense. Both the prosecution and the defense may

summon any other qualified psychiatrist or licensed clinical
psychologist to testify, but no one who has not examined the

defendant is competent to testify to an expert opinion with

respect to the mental condition of the defendant as

distinguished from the validity of the procedure followed or

the general scientific propositions stated by another
witness.
(2) When a psychiatrist or licensed clinical

psychologist who has examined the defendant testifies
concerning the defendant's mental condition, he may make a
statement as to the nature of his examination and his
medical or psychological diagnosis of the mental condition
of the defendant. The expert may make any explanation
reasonably serving tc clarify his examination and diagnosis.
and the expert may be cross-examined as t6 any matter
bearing on his competency or credibility or the validity of
his examination or medical or psychological diagnosis., A
psychiatrist or licensed clinical psychologist may not offer
an opinion to the jury on the ultimate issue of whether the
defendant did or did not have a particular state of mind or
the capacity to have a particular state of mind which is an

element of the offense charged.

NEW SECTION. Section 156. Form of verdict and

judgmenL. When the defendant is found not guilty of the
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charged offense or offenses or any lesser included offense
For the reason that, due to a mental disease or defect, the
defendant did not have a particular state of mind that is an
essential element of the offense charged, the verdict and

the judgment shall so state.

NEW SECTION. Section 1587. Admissibility of statements
made during examination or treatment. A statement made for
the purposes of psychiatric or psychological examination or
treatment provided for in this section by a person subjected

to examination or treatment is not admissible 1in evidence

against him at trial on any issue other than that of his
mental condition. It is admissible on the issue of his
mental condition at trial whether or not it would otherwise
be concidered a privileged communication, only when and
after the defendant presents evidence that due to a mental

disease or defect he did not have a particular state of mind

which is an element of the offense charged.

NEW SeECcTION. Section 158. Dpetermination of fitness to

proceed -—- ebfect of finding of unfitness —-- expenses. (1)

The issue of the defendant's fitness to proceed may be

raised by the court, the defendant or his counsel, or by the

prosecution. When the issue is raised, it shall be

determined by the court. If neither <the prosecution not

counsel for the defendant contests the finding of the report

filed under {section 154), the courtt

may make the
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determination on the basis of the report. If the finding |is
contested, the court shall hold a hearing on the issue. TIf
the report is received in evidence at the hearing, the
parties have the right to subpoena and cruss-examine the
psychiatrists or licensed clinical psychologists who doined
in the report and to offer evidence upon the issue.

{2) If the court determines that the defendant lacks
fitness to proceed, the proceeding against him shall be
suspended, except as provided in subsection {4), and the
court shall commit him to the custody of the director of the
department of institutions to be placed in an appropriate
institution cf the department of institutions for so long as
the wunfitness endures. The committing court shall within 90
days of commitment, review the defendant's (fitness to
proceed. If the court finds that he is still unfit to
proceed and that it does not appear that he will become fit
to proceed within the reasonably foreseeable future, the
proceeding against him shall be dismissed, except as
provided 1n  subsection (4), and the county attorney shall
petition the court in the manner provided in chapter 200 or
21 of Title 53, whichever is appropriate, to determine the
disposition of the defendant pursuant to those provisions.

{3y If the court determines that the defendant lacks
fitness to proceed because he is developmentally disabled as

provided in 53-20-102(4), the proceeding agatnst him shall
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be dismissed and the county attorney shall petition the
court in the manner provided in chapter 20 of Title 53.

(4) The fact that the defendant 1is wunfit to proceed
does not preclude any legal objection to the prosecution
which is susceptible to fair determinpation prior to trial
and without the personal participation of the defendant.

(S) The expenses of sending the defendant to the
custody of the direccor of the department of institutions to
be placed in an appropriate institution of the department of
institutions, of keeping him there, and of bringing him back
are chargeable to the state and payable according to
procedures established under 3-5-902(1).

NEW SECTION. Section 189. Proceedings if fitness
regained. When the court, on its own motion or upon the
application of the director of the department of
institutions, the prosecution, or the defendant or his legal
representative, determines, after a hearing if a hearing is
requested, that the defendant has regained fitness to
proceed, the proceeding shall be resumed. If, however. the
court is of the view that so much time has elapsed since the
commitment of the defendant that it would be unjust to
resume the criminal proceedings, the court may dismiss the
charge and may order the defendant to be discharged, or
subject to the law governing the civil commitment of persons

suffering from sericus mental 1llness, order the defendant
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committed to an appropriate institution of the department of

institutions.

tr 4 SECTION. Section 160. commitment upon Einding of
not guilty by reason of lack of mental state -- hearing to

determine release or discharge. (1) When a defendant is

found not guilty for the reason that due to a mental disease
or defect he could not have a particular state of mind that

is an essential element of the offense charged, the court

shall order a predisposition investigation 1in accordance
with [section 224], which must include an investigation of

the present mental condition of the defendant. If the trial

was by jury. the court shall hold a hearing to determine the
appropriate disposition of the defendant. If the trial was
by the court, the court may hold a hearing to obtain any
additional testimony it considers necessary to determine the
appropriate disposition of the defendant. If the trial was
by the court, the court may hold a hearing to obtain any
additional testimony it considers necessary to determine the

appropriate disposition of the defendant., In either case,
the testimony and evidenée presented at trial shall be
considered by the court in making its determination.

{2) The court, upon finding that the defendant may not
be discharged or released without danger to others, shall

order the defendant committed to the custody of the

superintendent of the Montana state hospital to be placed in
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an appropriate institution for custody, care, and treatment.

(3) A person committed to the custady of the
superintendent shalil have a hearing within 180 days of his
confinement to determine his present mental conditien and
whether he may be discharged or released without danger to
others. The hearing shall be conducted by the court that
ordeced the

commitment unless that court transfers

jurisdiction to the third judicial district. The court shall
cause notice I the hearing to be served upon the persen,
his counsel, and the prosecuting attarney. The hearing is a
civil proceeding, and the burden shall be upon the defendant
to prove by a preponderance of the evidence that - may be
safely released.

(4) Acceording to the determination of the court upon
the hearing, the defendant shall be discharged or released
on conditions the court determines to be necessary or shall
be committed to the custody of the superintendent of the
Montana state hospital to be placed in an appropriate

institution for custeody, care, and treatment.

NEW SECTION. Section 161. Discharge or release upon

motion of superintendent. (1) If the superintendent of the
Montana state hospital believes that a person committed to
his custody under |section 1601 may be discharged or

released on condition without danger to himself or others,

he shall make application for the discharge ar release of
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the person in a report to the court by which the person was
committed and shall send a copy of the application and
report to the prosecutor of the county Erom which the
defendant was committed.

(2) The court shall then appoint at least two qualified
examiners who shall be either psychiatrists or licensed
clinical psychelogists to examine the person and to report
their opinion as to his mental condition within 60 days or a
longer period which the court determines to be necessary for
the purpose. To Ffacilitate the examinations and the
proceedings thereon, the court may have the person confined
in any institution located near the place where the court
sits which may be designated by the superintendent of the
Montana state hospital as suitable Eor the temporary
detention of irresponsible persons,

{3} If the court is satisfied by the report filed under
subsection (1) and the testimony of the reporting
psychiatrist or licensed clinical psycholegist that the
committed person may be discharged or released on condition
without danger to himself or others, the court shall order
his discharge or his release on conditions which the court
determines to be necessary.

{4) I1f the <court is not satisfied, it shall promptly
order & bearing to determine whether the person may safely

be discharged or released. A hearing is considered a civil
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proceeding, and the burden is upon the committed person to
prove by a preponderance of the evidence that he may safely
be discharged or released. According to the determination of
the court upon the hearing, the committed person shall be
discharged or released on conditions which the court
determines to be necessary cor shall be recommitted to the
custody of the superintendent of the Montana state hospital,
subject to discharge or release only in accordance with the

preocedures prescribed in this section and [section 162].

NEW SECTION. Section 162. application For discharge or
release by committed person. A committed person may make
application for his discharge or release to the court by
which he was committed, and the procedure to be [followed
upon the application is the same as that prescribed in
{section 1611 in the case of an application by the
superintendent of the Montana state hospital. However, an
application by a committed person need not be considered
until he has been confined for a pericd of not less than 6
months from the date of the order of commitment, and if the

determination of the court is adverse to the application,

the persdn may not be permitted to file a further

application wuntil 1 year has elapsed from the date of any
preceding hearing on an application for his release or

discharge.

NEW SECTION. Section 163. Recommitment after
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conditional release. If within S years after the conditiona:
release of a committed person the court determines after
hearing evidence that the conditions of release have not

been fulfilled and that ftor the safety of the person or for

the safety of others his conditional release should be
revoked, the court shall immediately order him to be
recommitted to the superintendent of the Montana state

hospital, subject to discharge or release only in accordance

with the procedures prescribed in [section 161 or 162}.

MEW SECTION. Section 164. consideration of mental
disease or defect in sentencing. Whenever a defendant is
convicted on a verdict or a plea of guilty and he claims
that at the time of the commission of the offense of which
he was convicted he was suffering from a mental disease or
defect which rendered him unable to appreciate the
criminality of his conduct or to conform his conduct to the
requirements of law, the sentencing court shall consider any
relevant evidence presented at the trial and shall require
additional evidence as it considers necessary for the
determination of the issue, including examination of the
defendant and a report of the examination as provided in
[sections 151 and 154}.

NEW SECTION. Section 165. sentence to be imposed. (1)
If the court finds that the defendant at the time of the

commission of the offense of which he was convicted did not
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suffer from a mental disease ocr defect as descrived 1in
{section 164], it shall sentepce him as provided 1n Title
46, chapter 18.

{2) 1If the court finds that the defendant at the time
of the commission of the offense suffered from a mental
disease or defect as described in ([section 164), any
mandatory minimum sentence prescribed by law for the offense
need not apply and the <ccurt shall sentence him to be
committed to the custody of the director of the department
of institutions to be placed in an appropriate institution
for custedy, care, and treatment for a definite period of
time not to exceed the maximum term of imprisonment that
could be imposed under subsection {(1). The authoricy of the
coutrt with regard to sentencing 1s the same as authorized in
Title 46, chapter 1B, if the treatment of the individual angd
the protecticn of the public are provided for.

(3) A defendant whose sentence has been imposed under
subsection (2) may petition the sentencing court for review
of the sentence if the professional person certifies that
the defendant has been cured of the mental disease or
defect. The sentencing c¢ourt may make any order not
inconsistent with its original sentencing authority except
that the length of confinement or supervision must be egual
to that of the original sentence. The professional person

shall review the defendant's status each year.
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NEW SECTION. Section 166. Discharge of defendant froam

supervision. At the expiration of the period of commitment

or period of treatment specified by the court under [section

165(2)}, the defendant must be discharged from custody and

further supervision, subject only to the law regarding the

civil commitment of persons suffering from sericus mental

illness.
NEW SECTION. Section 167. Pretrial motions and
notices. (1) Except for good cause shown, any defense,

objection, or request which is c¢apable of determination

without trial of the general issue must be raised at ar
before the omnibus hearing unless otherwise provided by
[this act].

{2) Failure of a party to raise defenses or objectiocons.
or to make requests which must be made prior to trial, at
the time set by the court, shall constitute a waiver of the
defense, objection, or reqguest.

{3} The court, for cause shown, may grant relief from
any waiver provided by this section. Lack of jurisdiction or
the failure of a charging document to state an offense is a
nonwaivable defect and shall be noticed by the court at any
time during the pendency of a proceeding.

NEW SECTION. Section 168. Form of pretrial motions,
Uniess the court

provides otherwise, all pretrial motions

shall be in writing and supported by a statement of the
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relevant facts upon which the motion is being made. The
motion shall state with particularity the grounds for the
motion and the order or relief sought.

NEW SECTION. Section 169. Ruling on motions. (1} A
motion made before trial shall be determined before trial
unless the court, for good cause, orders it be deferred for
determination at the trial of the general issue or until
after the wverdict, but a determination may not be deferred
if a party's right to appeal is adversely affected.

{2) Except where mandated by [this act]), the court has
discretion to conduct a hearing into the merits of a motion.

{3) The court's final determination of any pretrial
motion shall state, either in writing or on the record, the
court's findings of Eact and conclusions of law.

NEW SECTION. Section 170. Omnibus hearing. {1) Within
a reasonable time following the entry of a not guilty plea
but not less than 30 days before trial the court shall hold
an omnibus hearing.

(2} The purpose of the hearing shall bg to expedite the
procedures leading up to the trial of the defendant.

(3) The presence of the defendant is not required. The
prosecutor and the defendant's c¢ounsel shall attend the
hearing and shall be prepared to discuss any pretrial matter
appropriate to the case, including but not limited to:

(a) joinder and severance of offenses or defendants,
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[sections 116, 117, 178, and 179];

(k) _douhle jeopardy, [sections 118 through 120];

(c) need for exclusion of public and for sealing
records of any pretrial proceedings, [section 122];

{d) notification of the existence of a plea agreement,
[section 133};

(e} disclosure and discovery motions, [secticns 136

through 1461);

() notice of reliance on certain defenses,’

1381;

[section

{g) notice of seeking enhanced punishment, {section

1711;
(h) notice of other c¢rimes, wrongs, or acts, [section
172);

{1} motion to suppress, [sections 173 and 174];

(j) mwotion to dismiss, [sections 180 and 1811};

{k) motion for change of place of trial, [(sections 175
through 1771;

{1) reasonableness of bail, {sections 66 through 8l];
and

(m) stipulations.

{4) At the conclusion of the hearing, a court-approved
memorandum of the matters settled shall be signed by the
court and counsel and filed with the court,

{9} Any motions made pursuant to subsections (1)
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through (3) may be ruled on by the court at the vime of the
hearing, where appropriate, or may be scheduled for briefing
and further hearing as the court considers necessary.

NEW SECTION. Section 171. Notice by prosecutor seeking
persistent felony offender status. (1) Except for good cause
shown, if the prosecutor seeks treatment of the accused as a
persistent felony offender, notice of that fact must be
given at or before the omnibus hearing puréuant to [section
1671.

{2) The notice must specify the alleqed prior

convicrions and may not be made known bto the Jjury before
verdict except as allowed by the Montana Rules of Evidence.

(3) 1If the defendant objects to the allegations
contained in the notice, the judge shall conduct a hearing
to determine if the allegations in the nolice are true.

{4) The hearing shall be held before the court alone.
If the judge finds any allegations of the prior convicrions
are true, the accused shall be sentenced as provided by law.

{5) The notice shall be filed and sealed until the time
of trial or until a plea of guilty 1is given by the

defendant.

NEW SECTION. Section 172. nNotice by prosecutor of
other crimes, acts, or wrongs evidence. (l) Except for good
cause shown, if the prosecutor intends to use evidence of

other crimes, wrongs, or acts pursuant te Rule 404(D) of the
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Montana Rules of Evidence, notice shall be given at or

before the omnibus hearing pursuant to [section 167].

(2) The notice shall specify the other crimes, wrongs,

or acts and inrclude a statement as to the purpose for which

the evidence is to be offered.

{3) The notice shall be filed and sealed until the time

of trial or wuntil a plea of guilty is given by the

defendant.

NEW SECTION. Section 173. Suppression of evidence. (1)

A defendant aggrieved by an unlawful search and seizure may

move the court to suppress as evidence anything obtained by

the unlawful search and seizure.
{2) If the motion states facts which, if true, would
show that the evidence should be suppressed, the court shall

hear the merits of the motion at the omnibus hearing or at a

later date 1if the court orders,

(3) 1If the motion is granted, the evidence shall not be

admissible at trial.

‘NEW SECTION. Section 174. suppression of confessions

or admissions. (1) A defendant may move to suppress as

evidence any confession or admission given by him on the

ground that it was involuntary. The motion shall be in

writing and state facts showing why the confession or

admission was involuntary.

(2) If the allegations of the motion state facts which,
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if true, show that the confession or admission was not
voluntarily made, the court shall conduct a hearing into the
merits of the motion. The prosecution must prove by a
preponderance of the evidence that the confession or
admission was voluntary.

(3) The issue of the admissibility of the confession or
admission may not be submitted to the jury. If the
confession or admission is determined to be admissible, the
circumstances surrounding the making of the contession or
admission may be submitted to the jury as bearing upon the
credibility or the weight to be given to the confession or
admission.

{4) If the motion is granted, the contession or
admission is admissible in evidence only for purposes of

impeachment against the movant at the trial of the case.

NEW SECTION. Section 175. change for prejudice. (1}
The defendant or the prosecution may move for a change of
pl-ce of trial on the ground that there exists in the county
in which the charge is pending such prejudice that a fair
trial cannot be had in the county.

{2y If the court determines that there exists in the
county in which the prosecution is pending such prejudice
that a fair trial cannot be had, the court shall:

(a) transfer the cause to any other county in which a

fair trial may be had:
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(b} direct that a jury be selected in any county where
a fair trial may be had and then returned to the county
where the prosecution is pending to try the case; or

{c) takxe any other action to ensure that a fair «trial

may be had.

NEW SECTION. Section 176. cChange for other reasons. If
the court determines that a motion to dismiss based upon the
grounds of lack of jurisdiction or improper place of trial
is well-founded, it may, instead of ordering dismissal,
order the cause transferred to a court of competent

jurisdiction or to a proper place of trial.

NEW SECTION. Section 177. Return to original place of
trial. when a trial occurs after a change of place of trial
and a retrial is reguired, the cause shall be returned to
the county in which the charge was originally properly filed

for further proceedings.

MEW SECTIOR. Section 178. wrial together of
indictments, informations, complaints, or dJdefendants. The
court mway order two or more indictments, informations,
complaints, or defendants to be tried together if the
interests of Jjustice require and the charges or defendants
could have been joined in a single indictment, information

or complaint as provided for in [sections 114 through 117},

NEW SECTion.  Section 179. Relief from  prejudicial

joinder- (1) If it appears that a defendant or the
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prosecution is prejudiced by a Joinder of charges or

defendants in an indictment, information, or tomplaint or by

joinder for trial together, the court may order separate

trials, grant a severance of defendants, or provide whatever

other relief justice regquires.

{2} In ruling on a motion by a defendant for severance

the court may order the prosecutor to deliver to the court

for inspection, in camera, any statements or confessions

made by the defendants that the prosecution intends to

introduce at trial.

NEW SECTION. Section 180. Dismissal at instance of

Court or prosecution. (1} The court may, either cn irs cwn

motion or upon the application of the prosecuting attorney,

and in furtherance of

justice, order a complaint,

information, or indictment to be dismisseqd. However, the

court may not order a dismissal of a complaint, information,

or indictment, or a count contained in a complaint,

information, or indictment, charging a felony, unless good

cause for dismissal is shown and the reasons for dismissal

are set forth in an order entered upon the minutes.

{2} After the entry of a plea upan a misdemeanor

charge, the court, unless geod  cause to the contrary is

shown, must order the prosecution te be dismissed, with

prejudice, if a defendant whose trial has not been postponed

upon the defendant's motion is nat brougnt to trial within 6
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months.

NEW SECTION. Section 181. Effect of order to dismiss.
If the court directs the action to be dismissed, the
defendant must, 1if in custody, be discharged and, if
admitted to bail, have the defendant's bail exonerated or
money deposited instead of bail refunded to the defendant.

NEW SECTION. Section 182, Issuing subpoenas. (1) After
the filing of charges and upon the request of the
prosecuting attorney, the defendant, or the defendant's
attorney, the clerk of court shall issue subpoenas with the
name of the person to whom each subpoena is directed
commanding the person to appear and to give testimony. The
clerk of the court shall maintain a list of the names of
persons to whom subpoenas are issued.

{2) A subpcena shall state the name of the court and
the title, if any, of the proceeding, and shall command each
person to whom it is directed to attend and give testimony
at the time and place specified in the subpoena.

{(3) The court, upon motion made promptly, may quash or
modify a subpoena if compliance would be unreasonable or
oppressive.

NEW SECTION. Section 183. subpoenas for the production
of -eyvidence. (1) A subpoena may command the person to whom
it is directed to produce the books. papers, documents, or

other objects designated in the subpoena.
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[2) The court may direct that the books, papers,
documents, or other objects designated in the subpoena be
produced before the court at the time prior to the trial or
prior to the time when they are to be offered into evidence
and may upon their production permit the books. papers,
documents, or objects, or portions therecf, to be inspected
by the parties and their attorneys,

{3) The court, upon moticon made promptly, may quash or
modify a subpoena if compliance would be unreasonable or
oppressive.

NEW SECTION. Section 184. Service of subpoenas. (1) A
subpoena may be served by a peace officer or by any other
person who is not a party and who is not less than 18 fears
of age. A peace officer must serve any subpoena delivered to
him for service in his county either on the part of the
state or of the defendant.

(2) Service of a subpoena shall be made by delivering a
copy of the subpoena to the person named and, if ordered by
the court, by tendering to those residing outside the county
of trial the fee for 1 day's attendance and the mileage
allowed by law. The person making service shall without
delay make a written return of the service subscribed by him
stating the time and place of service.

(3) A subpoena requiring attendance of a witness at a

hearing or trial may be served anywhere within the state of
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Montana.

NEW SECTION. Section 185. Subpoena for witnesses in

this state to testify in another state. (1) If a judge of a
court of record in any state, which by its laws has made
provision for commanding persons within that state to attend

and testify in this state, certifies under the seal of the
court that there is a criminal prosecution pending in the
court or that a grand jury investigation has commenced or is

about to commence, that a person being within this state

is
a material witness in the prosecution or grand Jjury
investigation, and that his presence will be required for a

specified number of days, wupon presentation of the
certificate to any judge of a court of record in the county
in which the person is located, the judge shall fix a time
and place for a hearing and shall make an order directing
the witness to appear at a time and place certain for
hearing.

(2y If at a hearing the judge determines that the
witness 1is material and necessary, that it will not cause
undue hardship to the witness to be compelled ta attend and
testify in a prosecution or a grand jury investigation in
the other state, and that the laws of the state in which the
prosecution is pending or grand jury is commenced or about
to commence will give him protection from arrest and the

service of civil and criminal process, he shall issue a
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summons with a copy of the certificate attached directing
the witness to attend and testify in the court where the
prosecution is pending or where a grand jury investigation

has commenced or is about to commence at a time and place

specified in the summons. In the hearing the certificate

shall be prima facie evidence of all the facts stated .n the

certificate.

(3} If the certificate recommends that the witness be
taken into custody and delivered to an officer of the

requesting state to assure his attendance in the reguesting

state, the judge may, in lieu of notification of the

hearing, direct that the witness be brought before him for

the hearing, At the hearing the judge may, in lieu of

issuing a subpoena or summons, order that the witness be

taken into custody and delivered to an officer of the

requesting state.

NEW SECTION. Section 1B6. Subpoena of a witness in

another state to testify in this state, (1) Whenever a
person in any state that by its laws has made provisioﬁ for
commanding persons within its borders to attend and testify
in criminal prosecutions or grand Jjury investigations in
this srate is a material witness in a prosecution pending in
a court of record in this state or in a grand jury
investigation which has commenced or is about to commence, a

judge of the court may issue a certificate under the seal of
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the court stating these facts and specifying the number of
days the witness will be required. The certificate shall be
presented to a judge of a court of record in the county 1in
which the witness is found,

(2) If the rcertificate recommends that the witness be
taken into immediate custody and delivered to an officer of
this state to assure his attendance in this state, it is
prima facie proof of the desirability of the custody and
delivery, and the Jjudge may direct that the witness be
brought before him immediately. If the judge is satisfied as
to the desirability of custody and delivery, he may order
that the witness be immediately taken into custody and
delivered to an officer of this state. The order 1is
sufficient authority for the officer to take the witness
into custody and hold him unless and until he is released by
bail, recognizance, or order of the judge issuing the
cartificate.

{1) A witness who has appeared in accordance with the
provisions of the summons may ncot be required to remain
within this state for a longer period of time than the
period mentioned in the cectificate unless otherwise ordered
by the court.

{4) The witness fees, costs, and expenses shall be

tendered as provided in [section 18B).

NEW SECTION. Section 187. Subpoena of witnesses for
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defendant unable to pay. (!) The court shall order at any
time that a subpoena be issued for service on a named
witness upon the ex parte application of a defendant upon a
satisfactory showing that the defendant is financially
unable to pay the costs incurred for the witnesses and that
the presence of the witness is necessary to an adequate
defense.

{2) If a defendant is indigent a court order must be

obtained if more than six witnesses are to be subpoenaed.

NEW SECTION. Section 18B. FPees, costs, and expenses.
(1} When a person appears before a judge, grand Jjury, or
court as a witness in a criminal case or investigation upon
a subpoena, the witness shall receive the witness [ee as
prescribed by Title 26, part 5. The court, on motion by
either party, may allow additional fees for expert
witnesses.

{2} The court may determine the reasonable and
necessary expenses of subpoenaed witnesses and order the
clerk of the court to pay the expenses from the county
treasury.

{3) When a person 1s subpoenaed 1in this state to
testify in another state, or from another state to testify
in this state, the person must be paid for lodging, mileage
or travel, and per diem, the sum egual to that allowed by

Title 2, chapter 18, part 5, for each day that the person is
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required to travel and attend as a witness. If the state

where the witness is found has by statutory enactment

required that the summoned witness be paid an amount in

excess of the amount specified in this section, the witness

may be paid the amount required by that state.

(4) According to procedures established by the
department of commerce under 3-5-902, the clerk of the
district court shall submit to the department a detailed
statement containing a list of witnesses and the amount of
expenses paid to each witness by the county. Upon
and wverification of the statement, the department shall

promptly reimburse the designated county for all or a

portion of the witness expenses. The county shall depasit

the amount reimbursed in its general fund.

NEW SECTION. Section 189. Failure of witness to

appear. If the witness fails without good cause to attend

and testify as directed, he shall be punished in the manner

provided for punishment of any witness who disobeys an order
issued from a court of record in this state in accordance

with Title 3, chapter 1, part 5, or in accordance with

45-7-309.
NEW SECTION. Section 190. Exemption from arrest and

service of process. (1} If a person comes into this state in

obedience to a summons directing the person to attend and

testify im this state, that person may not, while in this
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state pursuant to such subpoena or worder, be subject to
arrest or the service of process, civil or criminal, in
connection with matters which arose befure his entrance into

this state under the subpoena.

{2) 1If a person passes through this state while going
to or returning from another state in obedience to a
subpoena or order to attend and testify in that state, the
person may not, while passing through this state, be subject
to arrest or the service of process, civil or criminal, in
connection with matters which arose before the person's

entrance into this state under the subpoena.

NEW SECTION. Section 191. Right to jury trial and

waiver. (1) Defendants in all felony cases shall have a
right to trial by jury of 12 persons.

({2) The parties may agree in writing at any time before
the wverdict, with the approval of the court, that the jury
shall consist of any number less than that to wnich they are

entitled.
{3) Upon written consent of the defendant, a trial by
jury may be waived,

NEW SECTION. Section 192. Formation of trial jury. (1)
Trial juries in criminal cases are formed in the same manner

as trial juries in civil actions.
(2) The gualifications of jurors and excuses from jury

duty are prescribed in Title 3, chapter 1%, part 3.
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NEW SECTION. Section 193. motion to discharge  jury
panel. (1) Any objection tc the manner in which a jury panel
has been selected or drawn shall be raised by a motion to
discharge the jury panel. Except for good cause shown, the
motion shall be made at least S5 days prior to the term for
which the jury is drawn.

(2) The motion shall be in writing supported by
affidavit and shall state facts that show that the jury
panel was improperly selected or drawn,

(D) If the motion states facts that show that the jury
panel has been improperly selected or drawn, 1t shall be the
duty of the court to conduct a hearing. The burden of proof
shail be on the movant.

{4) If the court £finds that the Jjury panel was
improperly selected or drawn, the court shall order the jury
panel discharged and the selection or drawing of a new panel
in the manne? provided by law.

NEW SECTION. Section 194, Examination of prospective
juraors. (1) The clerk of court shall make available to the
parties a list of prospective jurors with their
guestionnaires when the names have been drawn.

{2) The prosecutor and the defendant or the defendant's
attorney shall conduct the examination of prospective
jurors. The judge may conduct an additional examination. The

judge may limit the examination by the defendant, the
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defendant's attorney, or the prosecutor if the examination

is improper.

NEW SECTION. Section 195. challenges for cause. (1)
Each party may challenge Jjurors for cause, and each
challenge must be tried by the court.

(2} A challenge for cause may be taken for all or any
of the following reasons or for any other reason which the
court determines:

(a) consanguinity or relationship to the defendant or
to the person who is alleged to be injured by the offense
charged or on whose complaint the prosecution was
instituted;

(b} standing in the relation of quardian and ward,
attorney and client, master and servant, landlord and
tenant, or debtor and creditor with or being a member of the
family or in the employment of the defendant or the person
who 15 alleged to be injured by the offense charged or on
whose complaint the prosecution was instituted;

{c) being a party adverse toc the defendant in a civil
action or having complained against or being accused by the
defendant in a criminal prosecution:

(d) having served on the grand jury which found the
indictment or on a coroner's jury which inquired into the

death of a person whose death is the subject of the

indictment or information;
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{(e) having served on a trial jury which tried another
person for the offense charged or a related offense;

(£} having been a member of a jury formerly sworn to
try the same charge, the verdict of which was set aside or
which was discharged without verdict after the case was
submitted to it;

(g) having served as a juror in a civil action brought
against the defendant for the act charged as an offense;

{h) if the offense charged is punishable with death,
having conscientious opinions concerning the punishment as
would preclude his finding the defendant guilty, in which
case he may not be permitted or compelled to serve as a
juror;

{i) having a belief that the punishment fixed by law is
too severe for the offense charged; or

(j} having a state of mind in reference to the case or
to either of the parties which would prevent the juror from
acting with entire impartiality and without prejudice to the
substantial rights of either party.

(3) An excuse from service on a jury is not a cause of
challenge but the privilege of the person excused.

NEW SECTION. Section 196. Peremptory challenges. (1}
Each defendant shall be allowed eight peremptory challenges
in capital cases and six in all other cases tried in the

district court before a l12-person jury. There may not be

-12%-

10
11
12
13
14
15
15
17
18
19
20
21
22

24

25

LC 1439701

additional challenges Eor Separate counts charged 1n the
indictment or information.
(2) I1f the indictment or informatrion charges a capital

offense as well as lesser offenses in separate counts, the

maximum number of challenges is eight.

{(3) The state shall be allowed the same number of

peremptory challenges as all of the defendants.

(4) In a criminal case tried before a six-person jury,

the state and all the defendants shall be allowed three

peremptory challenges each.

(%) When the parties 1n a criminal case in the district

C. .t agree upon a jury consisting of a number of persons

ather than 6 or 12, they shall also agree 1n writing upon

the number of peremptory challenges to be ailowed.

NEW SEcTioN. Section 197. Time for challenges. All

challenges must be linterposed before the Jjury 1s sworn

unless the cause of challenge 1s discovered atter the jury

is sworn and before the introduction of any evidence, in

which case the court, in 1its discretion, may allow the

challenge to be interposed.

NEW SECTION. Section 188. alternate juror. (1} The

court may direct that one or more alternate jurors be

selected in the same manner as principal jurors. The

alternate }jurors shall take the same gath as the principal

jurors.



10
11
12
13
-14
15
16
17
13
19
20
21
22
213

24

25

LC 1439/01

(2) Each party shall have one additicnal peremptory
challenge for each alternate juror.

(3) Alternate Jjurors, in the order in which they are
called, shall replace jurors who, prior to the time the jury
arrives at its verdict, become unable or disqualified to
perform their duties. An alternate juror may not join the
jury in its deliberation unless called upon by the court to
replace a member of the jury. An alternate juror's conduct
during the period in Wwhich the jury is considering its
verdict shall be regulated by instructicns of the rrial
court. An alternate juror who does not replace a principal
juror shall be discharged after the jury arrives at its
verdict.

NEW SECTION. Section 199. applicability of rules of
evidence and civil rules. The Montana Rules of Evidence and
the statutory rules of evidence in <civil actions are
applicable to all criminal actions except as otherwise
provided.

NEw SECTION. Section 200. Dpefendant presumed innocent
-~ reasonable doubt. A defendant in a criminal action is
presumed to be innocent until the contrary is proved, and in
case of a reasonable doubt whether the defendant's guilt is
satisfactorily shown, the defendant shall be found not

guilty.

NEW SECTION. Section 201. Competency of spouses. (1)
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Neither spouse may testify to the communications or
conversations between spouses which occur during their
marriage unless:

{a) consent of the defendant-spouse is obtained:

(b) the defendant-spouse has been charged with an act
of criminal violence against the other; or

{c) the defendant-spouse has been charged with abuse,
abandonment, or neglect of the other spouse or either
spouse's children.

{2) Except as provided in subsection (l}, a spouse is a
competent witness for or against the other spouse.

NEW SECTION. Section 202. fTestimony of person legally
accountable. A person may not be found guilty of an offense
on the testimony of one responsible or 1legally accountable
for the same offense, as defined in 45-2-301, unless the
testimony is corroborated by other evidence which im itself
and without the aid of the testimony of the one responsible
or legally accountable for the same cffense tends to connect
the defendant with the commission of the cffense.

NEW SECTION. Section 203. use of confession. Before an
extrajudicial confession of the defendant to the crime
charged may be admitted into evidence, the prosecution must
introduce independent evidence tending ta establish the

comnission of the crime charged.

NEW SECTION. Section 204. videotaped  testimony. (1)
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For any prosecution commenced under 45-5-502(3), 45-5-503,

45-%-505, or 45-5-507, the testimony of the victim, at the

request of the victim and with the concurrence of the

prosecuting attorney, may be recorded by means of videovtape

for presentation at trial. The recorded testimony may be

presented at trial and shall be received into evidence. The

victim need not be physically present in the courtroom when

the videotape is admitted into evidence.
{2y The procedural and evidentiary rules cf the state

that are applicable to criminal trials within the state

shall apply te the videotape proceedings authorized by this

secrion.

(3} The district court judge, the prosecutor, the

victim, the defendant, the defendant's attorney, and other

persons as are considered necessary by the court to make the
recordings authorized under this section shall be allowed to
attend the videotape proceedings.

(4) Videotapes that are part of the court record are

subject to a protective order of the court for the purpose

of protecting the privacy of the wvictim.

NEW SECTION. Section 205. Order of trial. (1) AEter

the Jjury 1is sworn, but before the introduction of any

evidence, the court may give the jury general instructions

concerning the conduct of the trial. The court shall give

the jury such cautionary instructions as may he reqguired
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during the course of the trial.

(2) The prosecutor may mMake an openinyg statement and
shall offer evidence in support of the prosecution. The
detendant may make his opening statement prior to the
prosecutor's offer of evidence oOr at the c¢close of the
prosecution’s case but prior to the defendant's offer of
evidence.

(1) The prosecutor and the defendant may, respectively,
offer rebutting testimony only. However, the court, tor good
cause, may permit either party to offer evidence upon thert
original case at any taime before the clese of evideunve.

(4) pPrior to final arguments, the court shall inform
the parties as to the instructions that will be given and
read them to the jury.

{5) A written <copy of the instructions, both general
and special, shall be delivered to the Jjury for therr
cansideration during deliberations Esollowing tne (final

arguments,
NEW SECTION. Section 206. wWhen order may be departed
from. For good cause shown and in the discretion of the

court, the order prescribed in {secticn 205} may be departed

from.

NEW SECTION. Section 207. Evidence insufticient to qgo

to jury. When, at the close of the srate's ev.idence or at

the close of all the evidence, the evidence 15 insutficient
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to support a finding or verdict of quilty, the court may, on

its own moticn or on the motion of the defendant, dismiss

the acrion and discharge the defendant. However, prior to
dismissal, the court may allow the case toc be reopened for

good cause shown.

NEW SECTION. Section 208. settlement of jury
instructions. (1) Any party may request special Jury

instructions as provided in [section 205(4)]1. All reqguests

tor instructions shall conform to the Uniform District Court

Rules and all instructions shall be settled by the court out

of the presence of the jury.

{2) A record shall be made at the settlement of

instructions.

(3) A party may not assign as error any portion of the

itnstructions or omission from the instructions unless an

objection was made specifically stating the matter objected

to, and the grounds for the objection, at the settlement of

instructions.

[4) The presence of the defendant 1is not required

during the settlement of instructions.

NEW SECTION. Section 209. conduct of jury  during

trial. {1) The jurors sworn to try an action may at any

time, in the discretion of the court, be permitted to

Separate or be ordered to remain sequestered in the charge

of a proper officer. If sequestered, the officer must be
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sworn to keep the jurors together, to allow no person to
communicate with the jury or to personally communicate with
the jury on any subject connected with the trial, and to
return the jury intc court as directed.

(2) Whether seguestered or permitted to separate, at
each adjournment of the court, the jury shall be admonished
that it 1is their duty not to converse among themselves or
with anyone else on any subject connected with the trial or
to form or express any opinion thereon until the cause is
finally submitted to them.

(3) In all cases appealed tc the supreme court, it
shall be conclusively considered that the court or judge
gave the proper admonition in accordance with the provision
of subsection (2) unless the record affirmatively shows the

contrary .

NEW SECTION. Section 210. view of relevant place or
property. When the court considers it proper that the jury
view any place or personal property pertinent to the case,
it will order the jury to be conducted in a body under the
custody of the sheriff ot bailiff to view the place or
personal property in the presence of the «court, the
prosecutor, the defendant, and his counsel. The place or
personal property will be shown them by a person appointed
by the court for that purpose, and they may personally

inspect the same. The sheriff or bailiff must be sworn to
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suffer no person to speak or otherwise communicate with the
jury or to do so himself on any subject connected with the
trial and to return them into the courtroom without

unnecessary delay or at a specified time, as the court may

direct.

MEW SECTION., Section 211. conduct of  jury after
retirement -—- advice from court. {1) When the jury retires
to consider its verdict, an officer ¢f the court must be
appointed to keep the jurors together and to prevent
conversations between the jurors and others.

{2) After the jury has retired for deliberation, if
there is any disagreement among the jurors as to the
testimony or if the jurors desire to be informed on any
peint of law arising in the cause, they must notify the
officer appointed to keep them together who shall then
notify the caurt. The information requested may be given in
the discretion of the court after consultation with the

parties.

MEW SECTION. Section 212. 1items which may be taken
into jury room., Upon retiring for deliberation, the jury may
take with them the writren jury instructions read by the
court, notes of the proceedings taken by themselves, and all
exhibits that have been received as evidence in the cause as
in the opinion of the court shall be necessary.

NEW SECTION. Section 213. Activity of court during
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jury's absence. While the jury 1s absent, the court may
adjourn or conduct other business, but it must be open for
every purpose connected with the cause submitted to the jury
until a verdict is returned or the jury discharged.

NEW SECTION, Section 214. Porm of verdict. (1) The
jury shall return a verdict as instructed by the court. The
verdict must be unanimous in all criminal actions. The
verdict shall be signed by the foreman and returned by the
jury to the judge in open court.

(2) If there are two or more detendants, the jury. at
any time during its deliberations, may return a verdict or
verdicts with respect to a defendant or defendants as to
whom it has agreed. If the jury cannot agree with respect to
all, the defendant or defendants as to whom it  does

notc

agree may be tried again.

MEW SECTION. Section 215. poll of jury. When a verdict
is returned, the jury shall be polled at the request of any
party or upon the court's own motion. If upon the poll there
is not the required concurrence, the jury may be directed to
retire for further deliberations or may be discharged.

NEW SECTION. Section 216. verdict of not gquilty -—-
when defendant discharged. If a verdict of not guilty is
returned and the defendant is not detained for any cther
legal cause, he must be discharged as soon as the judgment

is given.
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NEW SECTION. Section 217. conviction of lesser
included offense. (1) The defendant may be Found guilty of
an offense necessarily included in the offense charged or of
an attempt to commit either the offense charged or an
offense necessarily included in the offense charged.

{2) A lesser included offense tinstruction shall be
given where there is a proper request by one of the parties
and the jury, based on the evidence, could be warranted in
finding the defendant guilty of a lesser offense.

(3) When a lesser included offense instruction 1is
given, the court shall instruct the jury that it must reach
a verdict on the crime charged before it may proceed to a
lesser included offense. Upon the request of the defendant
at the settling of instructions, the court shall instruct
the jury that it may consider the lesser included offense if
it is wunable after reasonable effort to reach a verdict on

the greater offense.

NEW SECTION. Section 218. Effect of a new trial. The
granting of a new trial places the parties in the same
position as 1f there had been no trial.

NEW SECTION. Section 219. wumotion for a new trial. (1)
Following a verdict or finding of guilty. the court may

grant the defendant a new trial if required in the Interest

of justice.

(2) The motion for a new trial must be in writing and
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must specify the grounds for a new trial. The motion must be
filed by the defendant within 30 days following a verdict or
finding of guilty and be served upon the state.

(1} On hearing the motion for a new trial, if justified
by law and the weight of the evidence, the court may:

(a) deny the motion;

{b) 4grant a new trial; or

te) modify or change the verdict or finding by £inding
the defendant guilty of a lesser included offense or finding
the defendant not quilty.

NEW SECTION. Section 220. Juries in misdemeanor cases.
(1) The dJdefendant in a misdemeanor case is entitled to a
jury of six qualified persons, but the parties may agree to
a number less than six at any time before the verdict.

(2) Upon written consent cof the defendant, a trial by
jury may be waived.

NEW SECTION. Section 221. Formation of trial jury for
justice, wmunicipal, and city courts. {i) At the time of
preparing the district c¢ourt jury list, the county
commissioners and clerk and recorder shall prepare a jury
list for each justice and city court within the county. Each
list must consist of residents of the appropriate county,
city, or town. The lists must be selected in any reascnable
manner that ensures fairness, and each list must include a

number of names sufficient to meet the annual jury
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requirements of the respective court. Additional lists may

be prepared if required. The lists must be filed in the

office of the clerk of the district court. The appropriate

list must be posted in a public place in each county, city,
or town, and the list must comprise the trial jury list for
the ensuing year for the county, city, or town.

{2) Trial jurors shall be summoned from the jury list
by notifying each one crally that he is summoned and of the

time and place at which his attendance is required.

NEW SECTION. Section 222. aAppeal from justice,

municipal, and city courts. (1) The defendant may appeal to

district court by filing written notice of intention to

appeal within 10 days after a judgment is rendered following

trial. In the case o©of an appeal by the prosecution the

notice must be filed within 10 days of the date the order
complained of 1is given. The prosecution may appeal only in

the cases provided for in 46-20-103.
(2) Within 30 days of filing the notice of appeal, the

court shall transfer the entire record of the lower court to

the district court,

(3) Except for cases where legal issues are preserved

for appeal pursuant to [section 130], all misdemeanor cases

on appeal by the defendant from a justice, municipal, or
city court must be tried anew in the district court and may

be tried before a jury of six selected in the same manner as
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tfor other criminal cases.

NEW SECTION. Section 223. Presentence investigation --
when required. (1) Upon acceptance of a plea or upon a
verdict or Einding of guilty to one or more felony offenses.
the court shall direct the probation officer to make a

presentence investigation and report. The court may, in its

discretion, order a presentence investigation for a
defendant convicted of a misdemeancr.
{2y If the court finds that the record contains

information sufficient to enable the meaningful exercise of
discretion during sentencing, the defendant may waive a
presentence investigation and report. Both the Einding and

the defendant's waiver must be made in open court on the

record.
NEW sECTION. Section 224. Content of preseantence
investigation report. (1} Whenever an investigation is

required, the probation officer shall promptly inguire into
and report upon:

{a) the defendant's characteristics, circumstances;
needs, and potentialities;

{b) the defendant’'s criminal record and social history;

(c) the circumstances of the oftense;

{d) the time of the defendant's detentlion for the

offenses charged: and

te) except in capital cases where t(he death penalty may
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be imposed, the harm caused, as a result of the offense, to
the wvictim, the wvictim's immediate family, and the
community.,

t2) If applicable, the court may require the officer to
inquire into the wvictim's pecunijary loss and make a
restitution report to the court as provided by law.

(3} The court may, in its discretion, require that the
presentence investigation report include a physical and
mental examination cof the defendant.

(4) All local and state mental and correctional
institutions, courts, and law enforcement agencies shall
furnish, upon request of the officer preparing a presentence
investigation, the defendant's criminal record and other
relevant information.

NEW SECTION. Section 225. availability of the
presentence invesltigation report. (1) All presentence
investigation reports must be a part of the court record but
may nat be opened for public inspection. A copy of the
presentence investigation report must be provided ta the
prosecut ion, the defendant and the defendant’'s attorney, and
the agency or institution to which the defendant is
committed.

(2) The court having jurisdiction of the case may
permit other access to the presentence investigation report

as it considers necessary.
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NEW SECTION. Section 226. Sentencing hearing. Befocre
imposing sentence or making any other disposition upon
acceptance of a plea or upon a verdict or finding of guilty,
the court shall conduct a sentencing hearing without
unreascnable delay, as follows:

{1) The ecourt shall afford the parties an opportunity
to be heard on any matter relevant to the disposition,
including the applicability of sentencing enhancement
provisions, mandatory minimum sentences, persistent feiony
of fender status, or an exception thereto,

12} If there 1s a possibility of imposing the death
penalty, the court shall hold a hearing as provided by
46-18-301.,

{3) Except as provided in [sections 122 through 126]),
the court shall address the defendant personally to
ascertain whether the defendant wishes to make a statement
and to present any information in mitigation of punishment
or reason why he should not be sentenced. If the defendant
wishes to make a statement, the court shall afford him a
reasonable opportunity to do so.

{4) The court shall impose sentence or make any other
disposition authorized by law.

(5) In felony cases, the court shall specifically state
all reasons for the sentence, including restrictions,

conditions, or enhancements 1imposed, in open court on the
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record and in the written judgment.

NEW SECTION. Section 227. Judgment. The judgment must
set forth the plea, verdict or fianding, and the
adjudication., If the defendant is convicted, it must set
forth the sentence or other disposition. The judgment must
be signed and entered of record.

NEW SECTION. Section 228. cCorrection of sentence. The
court may correct an illegal sentence or disposition at any
time and may correct a sentence imposed in an illegal manner
within 120 days after the sentence is imposed or after
remand from an appellate court,

NEW SECTION. Section 229, Revocation of a suspended or
deferred sentence. (1) Upon the filing of a petition for
revocation, accompanied by an affidavit showing probable
cause that the defendant has violated any condition of a
sentence or any condition of a deferred imposition of
sentence, the court may issue an order for a hearing on
revocation. The order must require the defendant to appear
at a specified time and place for the hearing and be secrved
by delivering a copy of the petition and order to the
defendant personally. The court may also issue an arrest
warrant directing any peace officer or a probation officer
to arrest the defendant and bring the defendant before the
court.

{2) ‘The petiticon for a revocation must be €filed with

-141-

10
11
12
13
14
1s
16
17
i8
19
20
21
22
23
24

25

LC 1439/01

the sentencing court during the period of sSuspension or

deferral. Expiration of the period of suspension or deferral

after the petition is filed does not deprive the court of

jurisdiction to rule on the petition.

{3) The provisions pertaining to bail as set forth in

[sections 66 through 81] are applicable to persons arrested

pursuant to this section.

(4) Without unnecessary delay tne defeadant shall be

brought before the court and the defendant shall be advised

of:
ta) the allegations of tne petition;
(b) the opportunity to appear and to present evidence

in the defendant's own behalf;

{c) the oppeortunity to guestion adverse witnesses; and

(d} the right to be represented by counsel at the

revocation hearing pursuant to [sections 58 through 65}.

{(9) A hearing 1is required before a suspended or

deferred sentence can be revoked or the terms or conditions

of the sentence can be modified, unless:

(a) the defendant admits the allegations and waives the
right to a hearing; or

{(b) the relief to be granted is favorable to the
defendant, aand the prosecuting attorney, after having been
given notice of the proposed relijef and a teasonable

opportunity to object, has not cpbjected. An extension of
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the term of probation is not favorable to the defendant for
the purposes of this subsection.

{6) At the hearing the prosecution must prove that
there has been a violation ©f the terms and conditions of
rhe suspended or deferred sentence by a preponderance of the
evidence. Provided, however, that where the failure to pay
restitution 1s the basis for the petition the defendant may
excuse such violation by showing sufficient evidence that
the failure to pay restitution was not attributable tao a
failure on his part to make a qood faith effort to obtain
sufficient means to make the restitution payments as
ordered.

(7) If the court finds that the defendant has violated
the terms and conditions of the suspended or deferred
sentence, the court may:

{a) continue the suspended or deferred sentence without
a change in conditions;

(b} continue the suspended sentence with modified or
additional terms and conditions;

(c} revoke the suspension of sentence and require the
defendant to serve either the sentence imposed or any lesser
sentence; or

(d) if the sentence was deferred, impose any sentence
which might have been originally imposed.

i8) If the court finds that the prosecution has not
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proven, by a preponderance of the evidence, that there has

been a wiolaticn of the terms and conditions of the

suspended or deferred sentence, the petition shall be
dismissed and the defendant, if in custody, immediately
released.

NEW SECTION. Section 230. when validity of sentence
may be challenged. (1) A person adjudged gquilty of an
offense in a court of record who has no adeguate remedy of
appeal and who «claims that a sentence was imposed in
vieclation of the constitution or the laws of this state or
the Constitution of the United States, that the court was
without jurisdiction to impose the sentence, that a
suspended or deferred sentence was improperly revoked, or
that the sentence was in excess of the maximum authorized by
law or 1is otherwise subject to collateral attack upon any
ground ot alleged error availahle under a writ of habeas
corpus, writ of coram nobis, or other common law or
statutory remedy may petition the court that imposed the
sentence or the supreme court to vacate, set aside, or
correct the sentence or revocation order.

(2} If the sentence was imposed by a justice, city, or

municipal court, the petition must he filed with the
district court in the county where the lower court 1S
situated.

(3) I1f the person is in custody, the person may elect
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to file the petition directly with the supreme court.

NEW SECTION. Section 231. when petition may be Eiled.
A petition for the relief referred to in {section 230} may
be filed at any time.

NEW SECTION. Section 232, commencement of proceedings.
The proceeding for relief under [(section 230] must be
commenced by filing a verified petition with the clerk of
the appropriate court. The clerk shall docket the petition
upon its receipt and bring the petition promptly to the
attention of the court.

NEW SECTION. Section 233. contents of petition. (1)
The petition for postconviction relief must:

(a) identify the proceeding in which the petitioner was
convicted, give the date of the rendition of the final
judgment complained of, and clearly set forth the alleged

violation or violations;

(b) identify any previous proceedings that the
petitioner may have taken to secure relief from his
condition;

{c) bhave attached to the petition any affidavits,
records, or other evidence supporting its allegations or
state why the evidence is not attached.

(2) The petition must be accompanied by a supporting
memorandum including apprupriate arguments and citations and

discussion of authorities.
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NEW SECTION., Section 234. waiver of grounds for

relief. (1) All grounds for relief claimed by a petitioner

under {section 230] must be raised in the original or

amended petition. Those grounds for relief not raized are

waived unless the court on hearing a subsequent petition

finds grounds for relief asserted which could not reasonably

have been raised in the original or amended petition.

(2) When a petitioner has been afforded a direct appeal

of his convicrion, grounds for relief that could reasonably

have been raised on direct appeal may not be raised in the

original or amended petition.

NEW SECTION. Section 235. proceedings on the petition.

{1} Unless the petition and the files and records of the

case conclusively show that the petitioner is not entitled
to relief, the court shall cause notice of the petition to
be served upon the county attorney in the ccunty in  which
the conviction took place and the attorney general and order

them to file a responsive pleading to the petition.

Following its review of the responsive pleading, the court

may dismiss the petition as a matter of law for failure to

state a claim for relief, or it may grant a prompt hearing

on the petition, determine the issue, and make findings of

fact and conclusions with respect to the petitiorn.
(2) If a hearing 1s reguired aor the interests of

justice require, the court shall appoint counsel for a
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petitioner who gualifies for the appointment of counsel
under {sections 58 through 65]).

(3) The court, Ecr good cause, may Qgrant leave to
either party to use the discovery procedures available in
criminal o©r «civil proceedings. Discovery procedures may be
used only to the extent and in the manner the c¢ourt has

ordered or to which the parties have agreed.

(4} The court may receive proof of affidavits,
depositions, eral testimony, or other evidence. In its
discretion, the <court may order the petitioner brought

befare the court for the hearing.

(9) It the c¢ourt finds in favor of the petitioner, it
shall enter an appropriate order with rtespect to the
judgment or sentence in the former proceedings and such
supplementary orders as to reassignment, retrial, custody,
bail, or discharge as may be necessary and proper. 1f the
court finds for the state, the petition must be dismissed.

NEW SECTIuN, Section 236. Record of proceedings. A
court that hears a petition pursuant to this rule shall keep
a record of the proceedings and enter its findings and
conclusions.

MEW SECTION. Section 237. Review. Either the
petitioner or the state may appeal tc the supreme court from
an order entered on a petition. The appeal must be taken

within 60 days of the entry of the order.
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NEW SECTION. Section 238. Applicability of the writ of
habeas corpus. (1) Except as provided 1in |[sections 238
through 247}, every person imprisoned or otherwise
restrained of his liberty within this state may prosecute a
writ of habeas corpus to inquire into the cause of
imprisconment or restraint and, if illegal, to be delivered
from the imprisonment or restraint.

{2} The writ of habeas corpus 1is not available to
attack the validiry of the conviction or sentence of a
person who has been adjudged guilty of an offense in a ccurt
of reccord and has exhausted his remedy of appeal. The relief
under [sections 238 through 247) is not available to attack
the legality of an order revoking a suspended or deferred
sentence.

{3) A person may not be released on a writ of habeas
corpus due to any technical defect in comnitment not

affecting his substantial rights.

NEW SECTION, Section 239. Application for a writ of
habeas corpus. (1) Application for a writ of habeas corpus
1s made by petition signed either by the party for whose
relief it is intended or by another person on the
petitioner's behalf.

(2) The application must specify:

(a) that the petitioner is unlawlully imprisoned or

restrained of his liberty;
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(b) why the imprisonment or restraint is unlawful; and

(c) where and by whom the petitioner is confined or

restrained.

(3) All parties must be named if they are known or

otherwise described so that they may be identified.
{4) The petition must be verified by the oath or

affirmation of the party making the application.

MEW SECTION. Section 240. Granting a writ of habeas

corpus. (1) The writ of habeas corpus may be granted by any

justice of the state supreme court or by any district court
judge upon petition by or on behalf of any person restrained
of his liberty within the judge's or justice's jurisdiction.
{2) When a writ of habeas corpus is issued, it may be
made returnable before the issuing court.
{(3) Any judge or justice authorized toc grant the w;it
of habeas coipus shall grant the writ without delay if it

appears that the writ ocught to issue.

NEW SECTION. Section 241, Form of the writ. (1) The

writ of habeas corpus must be directed to the person having

custody of or restraining the person on whose behalf the

application is made and must command that pecrson to have the
petitioner before the Jjudge before whom the writ is
returnable at a time and place specified.

(2) The issue or issues to be determined upon return of

the writ may be stated either in the writ or in an order
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attached to the writ. If the issues to be determined are not
stated in the writ or in an attached order, then a copy of
the petition must be attached to the writ.

NEW SECTiON. Section 242. service of the writ. (1) The
writ of habeas corpus or any associated process may be
issued and served on any day or at any time.

{2) The writ must be served upon the person to whom it
ig directed. If the writ is directed to a state institution,
a copy of the writ shall be served upon the attorney
general. If the writ is directed to a county tacility, a
copy of the writ must be served upon the county attOrney.

(3) The writ must be served by the clerk of courc, the
sheriff, cr any other person directed to do so by the court.

{4) The writ must be served in the same manner as a
summons in civil actions, except when otherwise expressly
directed by the judge or court.

NEW SECTION. Section 243. Return of service. (1) The
person upon whom the writ is served shall make a retuin and
state in that return:

{a) whether the party 1is in that perscon’'s custody or
under his power or restraint; and

{b} if the party is in custcdy or otherwise restrained,
state the authority for and cause of the custody of
restraint; or

{e) if the party has been transferied to the custody of
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or otherwise restrained by another, state to whom, the time
and place of transfer, the reason for the transfer, and the
authority under which such transfer took place.

(2) The return must be signed and verified by cath
unless the person making the return is a sworn public
cfftcer making a return in his official capacity.

NEW SECTION. Section 244. Appearance of petitioner.
{1y The person commanded by the writ shall bring the
petitioner before the court as requirea by the writ unless
the petitioner cannct he brought before the court without
danger to his health. Sickness or infirmity must be
confirmed in an affidavit by the person having custody of
the petitioner.

(2) If the court is satisfied with the truth of the
affidavit, the court may proceed and dispeose of the case as
if the petitioner were present, or the hearing may be
postpened until the petitioner is present.

(3} 1If the person commanded by the writ refuses to
obey, that person shall be adjudged in contempt of court.

NEW SECTION. Section 245. Hearing. (1) The court or
judge before whom the writ is returned shall 1mmediately
proceed to hear and examine the return. The hearing may be
summary in nature.

{2) Evidence may be produced and compelled in

preparation of a hearing as provided un [sections 238
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through 247]).

NEW SECTION. Section 248. pisposition of petitioner,

{11 If the court finds in favor of the petitioner, an

appropriate order must be entered with respect to the

judgment or sentence in the former proceeding and any

supplementary orders as to reassignment, retrial, custody,

bail, or discharge as may be necessary and proper.

(2) If the court finds for the state, the petitioner
shall be returned to custody of the person to whom the writ
was directed.

NEW SECTION, Section 247. appeal by state. An appeal

may be taken to the supreme court by the state from an order
of judgment discharging the petitioner. The court may admit
the petitioner to bail pending appeal as provided in

[section 68B]. The appeal must be taken in the same manner

as in civil actions,

Section 248. Section 1-1-202, MCA, is amended to read:

"1-1-202. Terms relating to procedure and Lhe
judiciary. Unless the context requires otherwise, the

following definitions apply in the Montana Code Annotated:
1l1) A "deposition" is a written declaration under oath

or affirmation, made upon notice to the adverse party for

the purpose of enabling him to attend and cross-examine.

{2) "Judicial officers" means justices of the supreme

court, judges of the district courts, justices of the peace,
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municipal judges, and c¢ity judges.

(3y A "judicial record" is the record of official entry
of the proceedings in a court of justice or of the official
act of a Jjudicial officer in an action or special
proceeding.

{4) “"Magistrate" means any officer described---in

46-2-2011t6¥% having the power to issue a warrant for the

arrest of a person charged with an offense and includes;

{a) the justices of the supreme court;

{b} the judges of the district courts;

(c) justices of the peace: and

(d) city or municipal judges.

{9) An "oral examination® is an examination in the
presence of the jury or tribunal which is to decide the fact
or act upon it, the testimony being heard by the jury or
tribunal Erom the lips of the witness.

(6) “Process" means a writ or summons issued in the
course of judicial proceedings.

{?) For purposes of legal notification, the term
“registered mail” includes registered or certified mail.

(8) "Testify" includes every mode of oral statement
under ocath or affirmation.

{9) "Writ" means an order in writing issued in the name

of the state or of a court or judicial officer.”

Section 249. Section 1-1-207, MCA, is amended to read:
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"l-1-207. Miscellaneous terms. Unless the context

requires otherwise, the following definiticns apply in the

Montana Code Annotated:

(1) "Bribe" means anything of value or advantage,

present or prospective, or any promise or undertaking to

give anything of value or advantage, which is asked, given,

or accepted with a corrupt i1ntent tc unlawfully influence

the person to whom it is given in his action, vote, or

opinion in any public or official capacity.

{2) “Peace officer" means any perscn described in
46-1-203¢8) isection 2(16)].
{3) “Vessel"”, when wused in reference to shipping,

includes ships of all kinds, steamboats and steamships,

canal boats, and every structure adapted to be navigated

from place to place.”

Section 250. section 3-15-603, MCA, is amended to read:

*3-15-603, Manner of impaneling. After the jurcrs have

been selected, the grand jury shall be impaneled as

prescribed in 46-3%i-38%--through--46-31-383 |[sections 97

through 112]."

Saction 251. sSection 7-4-2902, MCA, is amended to read:

"7-4-2902. Vacancy 1in office of c¢cunty coroner or

disqualification of coroner. (1) The coroner, or the board

of county commissioners if the coroner is unable or refuses

to act, shall reguest the c¢oroner or a qualified deputy
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coroner of another county to be acting county coroner if the
coroner:

(a) is ahsent or unable to attend to his duties or if
the office of coroner 1s vacant and there are no qualified
deputies available;

[b) is related to the deceased;

(c) is a potential party in an action concerning the
death or his ingquiry into the death may pose a conflict of
interest;

{d} has not successfully completed the basic coroner
course reguired in 7-4-2905 and there are no qualified
deputies available; or

{e) is disqualified under the provisions of 46-4-201
{section 10}.

{2}y The salary of and expenses incurred by an acting
coroner on behalf of a requesting county are an allowable
charge against the requesting county.”

Section 252, section 7-4-2912, MCA, is amended to read:

“7-4-2912. Coroner's register. The county coroner shall
keep an official register, to be labeled "coroner's
register“z-as-provided-1n-46-4-207."

Section 253. sectien 7-16-2322, MCA, is amended to
read:

“7-16-2322, Rules and ordinances to implement part.

{1) fa) A county park board, in addition to powers and
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duties now given under law, has the following powers and
duties:

(i) to make rules necessary or convenient to protect
and promote the improvement of land and facilities under the
care and control of said board and for the protection of
birds and animals iphabiting or fregquenting land and
facilities in parks and public places;

{ii) to make rules for the use of land and facilities by
the public; and

(iii) to provide penalties for the viclation of such
rules.

(b} The rules authorized by subsection (1) have the
force of resolutions of the county commissioners.

{(2) The <county governing body, by the adoption of an
ordinance in substantial compliance with the provisions of
7-5-103 through 7-5-107, may:

ta) provide that wviolations of gpecific rules adopted
pursuant rto subsection (1)} constitute criminal cffenses and
are punishable as provided in 7-5-109; and

{b) authorize a county park board to employ a county
park warden to enforce park rules and ordinances. A county
park warden is nhot a peace officer, as defined in 46-1-20%
[section 2(16)]). The law enforcement powers of a park warden
are limited to issuing citations charging violations of park

ordinances and rules."
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Section 254. section 7-32-201, MCA, is amended to read:

"7-32-201. Definitions. As wused in this part, the

following definitions apply:

{1} “Auxiliary officer" means an unsworn, part-time,

volunteer member of a law enforcement agency who may perform
but is not limited to the performance of such functions as
civil defense, search and rescue, office duties, crowd and

traffic control, and crime prevention activities.

{2) "General law enforcement duties™ means patrol

operations performed for detection, prevention, and
suppression cf crime and the enforcement of criminal and
traffic codes of this state and its local governments.

(3) "Law enforcement agency"” means a law enforcement
service provided directly by a local government.

(4) “"Law enforcement officer" means a sworn, full-time,
employed member of a law enforcement agency whc is a peace

cEficer as defined in 46-1-20%tB3 [section 2(16)] and has

arrest authority as described in @6-6-48% {sections 26
through 36].

{5) "Reserve officer” means a sworn, part-time,

volunteer member of a law enforcement agency who is a peace

officer as defined in 46-1-206%t8y [section 2(16)] and has

arrest authority as described in 46-6-48% [sections 26
through 36) only when authorized to perform these functions

as a representative of the law enforcement agency.®
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Section 255. section 7-32-233, MCA, is amended to read:
*7-32-233. Limitation on arrest authority of auxiliary
officer. An auxiliary officer has only the arrest authority
granted a private person in 46-&-582-and--46-6-583 |section

39)."

Section 256. Ssectieon 7-32-3303, MCA, is amerded to

read:

"7-32-4303. Control of shoplifting. 1) The city

Qr

town council may define-anoplifting-as-proevided-tn-46-6-561
and punish persons found guilty eherest of shoplifring.

{2) "shoplifting” means the theft of any guods offer

= 13
&

for sale by a wholesale or retail store or other mercanti

establishment."

Section 257. Section 16-11-147, MCA, is amended to
read:

“i6-11-147. Seizure and forfeiture ot unlawful
cigarettes. (1) Any motor vehicle, alrplane, conveyauce,
vehicle, cr ather means of transportaticon in  which
cigarettes are being unlawfully transported, together wikn
the cigarettes and other equipment or personal property used
in connection with such transportation and tound in such
means of transportation, shall be subject to seizure by the
department, its duly authorized agent, any sheriff or
deputy, or other peace officer and shall be subject to

forfeiture in the manner hereinafter provided.
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{2) Upon the seizure of any cigarettes and within 2
days thereafter, the person or officer making such selzure
shall deliver an inventory of the property seized to the
person from whom such seizure was made, if known, and file a
copy thereof with the department. The person from whom the
selzure was made or any other person claimirg an interest in
the property seized may apply for its return as provided in
46-5-302-throagh-46-5-365 [section 56]."

Section 258. sSection 37-60-406, MCA, is amended to
read;

"37-60-406. Peace officer's casual employment. A peace
otficer, as defined in 46-%-28% |[section 2(16}], or a
reserve officer, as defined in 7-32-201, is not prohibited
or restricted from accepting and engaging in employment as a
security guard during his off-duty hours, provided that he
does not advertise his services or solicit employment and
further provided that the chief of his department previously
approves the off{~duty employment. A peace officer or reserve
nfficer so engaged in casual employment is exempt Erom the
provisions of this chapter only if Lhe casual empl?yment is
authorized in writing by his sheriff or chief of police.”

Section 259. section 44-11-303, MCA, is amended to
read:

"44-11-303. Definitions. When used in this part, unless

the context requires otherwise. the following definitions
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apply:

{1) "Law enforcement agency" means a public agency
lawfully established by statute or executive order that is
responsible for the prevention and detection of crime and

the enfarcement of penal, traffic, regulatory, or game laws.

(2) "Law enforcement agency of this state” or "law
enforcement agency of another {or any other) state"”
includes, respectively, a law enforcement agency of a

political subdivision of this state and a law enforcement
agency of a political subdivisicn of anather state.

{3) “Mutual aid agreement"” or "agreement” means an
agreement between two or more law enforcement agencies,
consistent with the purposes of this part.

{4} “"Party law enforcement agency” means a law
enforcement agency that is a party to a mutual aid agreement
as set forth in this part.

(%) "Peace officer” has the meaning as the term is
defined in 46-3-20% [section 2(16}]."

Section 260. section 45-5 206, MCA, is amended to read:

*45-5-206. Domestic abuse. (1) A person commits the
offense of domestic abuse if he:

(a) purposely or knowingly causes bodily injury to a
family member or household member; or

(b) purposely or knowingly rcauses reasonable

apprehension of bodily injury in a famity member or
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household member . The purpose to cause rteasonable

apprehension or the knowledge that reasonable apprehension

would be caused shall be presumed in any case in which a
person knowingly points a firearm at or in the direction of
a family member or household member, whether or not the

offender believes the firearm to be loaded.

(2} PFor the purpecses of this section and 46-6-401
{section 26], "family member or household member" means a
spouse, former spouse, adult person related by bloocd or
marriage, or adult person of the cpposite sex residing with
the defendant or who formerly resided with the defendant.

(3) A person convicted of domestic abuse for the first
or second time shall be fined not to exceed 5500 or be
imprisoned in the county jail not to exceed 6 months, or
both. On a third or subseguent conviction for domestic
abuse, the person convicted shall be fined not to exceed

$50,000 or be imprisconed in the state prison for a term not

to exceed 5 years, or both."
Section 261. section 45-8-209, MCA, is amended to read:
"45-8-209. Harming a police dog -- penalty. (1) A
person commits the offense of harming a poiice dog if he
purposely or knowingly shoots or kills a police dog being
used by a law enforcement officer in discharging or
artempting to discharge any legal duty in a reasonable and

proper manner.
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{(2) A person convicted of the offense of harming a
police dog may be fined an amount not to exceed $5,000 or be
imprisoned in the state prison fuor a term not to exceed 1
year, or both.

{3) As wused in this section, the following definitions
apply:

(a) "baw enforcement officer" means a person who s a
peace officer as defined in 46-1-20% [section 2(16)].

{by "Police dog" means a dog that is:

(i) used by a law enforcement agency, as detined in
7-32-201, In the exercise of its authority:

(i1) specifically trained for law enforcement work; and

{ii1i) under the control of a law enforcement officer."

Section 262. sSection 46-B-114, MCA, is amended to read:

"46-8-114. Time and method of payment of costs. When a

defendant is sentenced to pay the costs of court-appointed
counsel, the court may order payment to be made within a
specified period of time aor in specified installments. Such

payments shall be made tc the clerk of the district court.

The clerk of the district court shall disburse the payments

to the c¢ounty, agency, state agency, or local government

unit responsible for the expenses of court-appointed counsel

as provided for in 46-8-28% [section 65]."
Section 263. Section 46-16-103, MCa, is amended to

read:
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"46-16-103. Who decides questions of law and fact. {1)
All prosecutions deciding issues of fact must be tried by
the court and jury, except on a plea of guilty.

{2) Questions of law must be decided by the court and
questions of fact by the jury except that on a trial Ffor
criminal defamation the jury shall determine both gquestions
of law and of fact. Questions of law and fact must be
decided by the court when a trial by jury is waived under

46-16-382¢2% [section 191]."

Section 264. section 46-18-201, MCA, is amended to

read:

"46-18-201. Sentences that may be imposed. (1) Whenever
a person has been found guilty of an offense upon a verdict
or a plea of guilty, the court may:

(a) defer imposition of sentence, excepting sentences
for driving under the influence of alcohol or drugs, for a
period, except as otherwise provided, not exceeding 1 year
for any misdemeanor or for a period not exceeding 3 years
for any felony. The sentencing judge may impose upon the
detendant any reasonable restrictions or conditions during
the periocd of the deferred imposition. Such reasconable
restrictions or conditions may include:

(i) jail base release;

(i1) jail time not exceeding 180 days;

{iii) conditions for probation;
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(iv) restitution;

{v) payment of the costs of confinement;

(vi) payment of a fine as provided in 46-18-231;

(vii) payment of costs as provided in 46-18-232 and
46-18-233;

(viii) payment of costs of court-appointed counsel as
provided in 46-8-%+3 [section 62];

[ix) community service;

(x) any other reasonable conditions considered
necessary for rehabilitation or for the protection of
society; or

(xi) any combination of the above.

(b) suspend exeéution of sentence up to the maximum
sentence allowed for each particular cffense. The sentencing
judge may impose on the defendant any reasonable
restrictions or conditions during the period of suspended
sentence. Such reasonable restrictions or conditions may
include any of those listed in subsections (1){a)(i}) through
(Ly(a)(xiy.

{c) impose a fine as provided by law for the offense;

(d) require payment of costs as provided in 46-18-212
or payment of costs of court-appointed counsel as provided
in 46-8-113 jsection 62];

(e} commit the defendant to a correctional institution

with or without a fine as provided by luaw for the offense;
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() ‘i1mpose any combination ©fF subsections (1l}(b)

through (1){e}.

(2) If any financial obligation 1is imposed

as a
condition wunder subsection (l)(a), sentence may be deferred
for a period not exceeding 2 years for any misdemeanor or
for a period not exceeding 6 years €for any felony,

regardless of whether any other conditions are imposed.

(3} If any restrictions or <c¢onditions imposed under
subsection (l)(a) o&r (l){b) are violated, the court shall
consider any elapsed time and either expressly allow part or
all of it as a credit against the sentence or reject all or
part as a credit and state its reasons in the order. Credit,
however, must be allowed for jail time already served.

{4) Except as provided in 46-18-222, the imposition or
execution cf the first 2 years of a sentence of imprisonment
imposed under the following sections may not be deferced or
suspended: 45-5-103, 45-5-202(3) relating toc aggravated
assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 45-5-503(2)
and (1), 45-9-101{2) and (3), 45-9-102(3), and 45-9-103(2).

{5) - Except as provided in 46-18-222, the impasition or
execution of the first 10 years of a sentence of
imprisonment imposed under 45-5-102 may not be deferred or
suspended.

{(6) Except as provided 1in 46-18-222, imposition of

sentence in a felony case may not be deferred in the case of
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a defendant who has been convicted of a felony on 4 priar

occasion whether or not the sentence was imposed, imposition
of the sentence was deferred, or execution of the sentence

was suspended.

(7) If the victim was less than 16 vyears old, the

imposition or execution of the first 30 days of a sentence

of imprisonment imposed under 45-5-502(3), 45-5-503,

45-5-%04, 45-5-505, or 45-5-507 may not be deferred or
suspended. Section 46-18-222 does not apply to the first 30

days of such imprisonment."

Section 265. Section 46-18-247, MCA, is ameaded to

read:

"46-18-247. Defaulkt. (1) If an offender sentenced to

make restitution 1is in default, the sentencing court, upon

the motion of the prosecuting attorney or wupon its own
motion, may issue an order under 46-18-293 [section 229}

requiring the offender to show cause why he should not be
confined for failure to obey the sentence of the court. The
court may order the offender to appear at a time, date, and

place for a hearing or, if he fails to appear as ordered,
issue a warrant for his arrest. The order or warrant must be
accompanied by written notice of the offender's right to a
hearing as provided in 46-3%8-203 [section 229].

(2)y IE the court finds that the offender’'s default was

attributable to a failure on his part to make a good faith

-166-



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1439/01

effort to obtain the necessary funds for payment of the
ordered restitution, the court may take any action praovided
for in 46-1B8-283 [section 229). If confinement is ordered,
the court, after entering the order, may at any time, for
good cause " shown, reduce the term of confinement and waive
satisfaction of the restitution order.

{3) An order to pay restitution constitutes a judgment
rendered in favor of the state, and following a default in
the payment of restitution or any installment thereof, the
sentencing court may order the restitution to be collected
by any method authorized for the enforcement of other
judgments.*”

Section 266. section 46-18-502, MCA, is amended to
read:

*46-18-502. Sentencing of persistent felony offender.
(1) Except as provided 1in subsecticn (2), a persistent
felony offender shall be imprisoned in the state prison for
a term of not less than 5 years or more than 100 years or
shall be fined an amount not to exceed $50,000, or both, if
he was 21 vyears of age or older at the time of the
commission of the present offense,.

{2) 1f the offender was a persistent felony offender,
as defined in 46-38-58% {section 2(17)], at the time of his
previous Felony conviction, less than 5 years have elapsed

between the commission of the present offense and either the
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previous felony conviction or the offender's release on
parole or otherwise from prison or other commitment imposed
as a result of the previous felony conviction. and he was 21
years of age or older at the time of the commission of the
present offense, he shall be imprisoned in the state prison
for a term of not less than 10 years or more than 100 years
or shall be fined an amount not to exceed $50,000, or both.

(3) Except as provided in 46-18-222, the imposition or
execution of the first 5 years of a sentence imposed under
subsection (1) or the first 10 years of a sentence imposed
under subsection (2) may not be deferred or suspended.

(4} Any sentence imposed under subsection (2) shall run

consecutive to any other sentence imposed.”

Section 267. section 46-20-103, MCA, is amended to

read:

"46-20-103. Scope of appeal by state. (1) Except as

otherwise specifically authorized, the state may not appeal

in a criminal case.

(2) The state may appeal from any court order or
judgment the substantive effect of which results in:

{a) dismissing a case;

(b) modifying or changing the verdict as provided in
46-316-762¢31tey [section 219);

{c) granting a new trial;

(d) quashing an arrest or search warrant;
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(e} suppressing evidence;

(£y suppressing a confession or admission; or

{9) granting or denying change of venue.”

NEW SECTION. Section 268. Repealer. Sections 46-1-101,
46-1-102, 46-1-201, 46-3-101 through 46-1-106, 46-3-201
through 46-3-206, 46-4-201 through 46-4-207, 46-4-1301
through 46-4-306, 46-5-101 through 46-5-104, 46-5-201
through 46-5-209, 46-5-301 through 46-5-305, 46-5-401,
46-5-402, 46-5-501 through 46-5-505, 46-6-101, 46-6-104
through 46-6-106, 46-6-201 through 46-6-204, 46-6-301
through 46-6-304, 46-6-401 through 46-6-404, d46-6-411,
46-6-412, 46-6-421, &6-6-422, 46-6-501 through 46-6-503,
46-7-101 through 46-7-1013, 46-8-101 through 46-8-104,
46-8-111 through 46-8-115, 46-8-201, 46-8-202, 46-9-101
through 46-9-104, 46-9-111, 46-9-201 through 46-9-205,
46-%-30! through 46-9-303, 46-9-311, 46-9-401 through
46-9-404, 46-9-411 through 46-9-414, 46-9-501 through
46-9-905, 46-10-101, 46-10-102, 46-10-201 through 46-10-204,
46-11-101, 46-11-102, 46-11-201 through 46-11-204, 46-11-301
through 46-11-303, 46-11-311 through 46-11-319, 46-11-331
through 46-11-333, 46-11-401 through 46-11-405, 46-11-501
through 46-11-505, 46-11-601, 46-12-101 through 46-12-106,
46-12-201 through 46-12-206, 46-13-101 through 46-13-106,
46-13-201 tnrough 46-13-204, 46-13-301, 46-13-302, 46-14-101

through 46-14-103, 46-14-201 through 46-14-203, 46-14-212,
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46-14-213, 46-14-221, 46-14-222, 46-14-301 through

46-14-304, 46-14-311 through 46-14-313, 46-14-401, 46-15-101

through 46-1%-10%, 46-1%-111 through 46-15-114, J46-15-201}

through 46-15-204, 46-15-321 through 46-15-329, 46-15-311,
46-15-332,

46-15-401 through 46-15-4013, 46-16-102,
46-16-108, 46-16-201, 46-16-202, 46-16-211 through
46-16-213, 46-16-301 through 46-16-307, 46-16-401 through
46-16-403, 46-16-501 through d46-16-505, 46-16-601 through
46-16-605, 46-16-701, 46-16-702, 46-17-101 through
46-17-103, 46-17-201 through 46-17-205, 46-17-211, 16-17-301l

through 46-17-303, 46-17-311, 46-17-401 through 46-1/-404,

46-18-102, 46-18-111 through 46-18-1113, ib-18-203,

46-18-501, 46-1B-503, 46-21-101 through 46-21-10%, and

46-21-201 through 46-21-203, MCA, are repealed.
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LAW RELATING TO CRIMINAL PROCEDURE; IMPLEMENTING THE

RECOMMENDATIONS OF THE COMMISSION ON RULES OF CRIMINAL
PROCEDURE; AMENDING SECTIONS 1-1-202, 1-1-207, 7-4-2902,
7-4-2912, 7-16-2322, 7-32-201, 71-32-233, 7-32-41303,
16-11-147, 37-60-406, 44-11-303, 45-5-206, 45-8-209,
46-8-114, 46-16-103, 46-18-201, 46-18-247, 46-18-502, AND
46-20-103, MCA; AND REPEALING SECTIONS 46-1-101, 46-1-102,
46-1-201, 46-3-101 THROUGH 46-3-106, 46-3-201 THROUGH
46-3-206, 46-4-201 THROUGH 46-4-207, 46-4-301 THROUGH
46-4-306, 46-5-101 THROUGH 46-5-104, 46-5-201 THROUGH
46-5-209, 46-5-301 THROUGH 46-5-305, 46-5-401, 46-5-402,
46-5-501 THRQUGH 46-5-505, 46-6-101, 46-6-104 THROUGH
46-6-106, 46-6-201 THROUGH 46-6-204, 46-6-301 THROUGH
46-6-304, 46-6-401 THROUGH 46-6-404, 46-6-411, 46-6-412,
46-6-421, 46-6-422, 46-6-501 THROUGH 46-6-503, 46-7-101
THROUGH 46-7-1013, 46-8-101 THROUGH 46-8-104, 46-8-111
THROUGH 46-8-115, 46-8-201, 46-8-202, 46-9-101 THROUGH
46-9-104, 46-9-111, 46-9-20) THROUGH 46-9-205, 46-9-301
THROUGH 46-9-303, 46-9-311, 46-9-401 THROUGH 46-9-404,
46-9-411 THROUGH 46-9-414, 46-9-501 THROUGH 46-9-505,

46-1D-101, 46-10-102, 46-10-201 THROUGH 46-10-204,
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