
SENATE BILL 347 

Introduced by Van Valkenburg, et al. 

2/04 
2/04 
2/07 
2/13 
2/15 
2/17 

Introduced 
Referred to Judiciary 
Hearing 
Committee Report--Bill Passed 
2nd Reading Passed 
3rd Reading Passed 

Transmitted to House 

2/21 
3/07 
3/20 

Referred to Judiciary 
Hearing 
Tabled in Committee 



51st Legis1atu<e LC 1439/01 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

-5/-~
0 CEO BY 

FOR AN ACT~~l(~D: 

LAW RELATING T~~NAL PROCEDURE; IMPLEMENTING THE 

RECOMMENDATIONS OF THE COMMISSION ON RULES OF CRIMINAL 

PROCEDURE; AMENDING SECTIONS 1-1-202, 1-1-207, 7-4-2902, 

7-4-2912, 

16-11-147, 

7-16-2322, 

37-60-406' 

7-32-201, 

44-ll-303, 

7-32-233, 7-32-4303, 

45-5-206, 45-8-209, 

46-8-114, 46-16-103, 46-18-201, 46-18-247, 46-18-502, AND 

46-20-103, MCA; AND REPEALING SECTIONS 46-1-101, 46-1-102, 

46-1-201, 46-3-101 THROUGH 46-3-106, 46-3-201 THROUGH 

46-3-206, 46-4-201 THROUGH 46-4-207, 46-4-301 THROUGH 

46-4-306, 46-5-101 THROUGH 46-5-104, 46-5-201 THROUGH 

46-5-209, 46-5-301 THROUGH 46-5-305, 46-5-401, 46-5-402, 

46-5-501 THROUGH 46-5-505, 46-6-101, 46-6-104 THROUGH 

46-6-106, 46-6-201 THROUGH 46-6-204, 46-6-301 THROUGH 

46-6-304, 46-6-401 THROUGH 46-6-404, 46-6-411, 46-6-412, 

46-6-421, 46-6-422, 46-6-501 THROUGH 46-6-503, 46-7-101 

THROUGH 46-7-103, 46-8-101 THROUGH 46-8-104, 46-8-111 

THROUGH 46-8-115, 46-8-201, 46-8-202, 46-9-101 THROUGH 

46-9-104, 46-9-111, 46-9-201 THROUGH 46-9-205, 46-9-301 

THROUGH 46-9-303, 46-9-311, 46-9-401 THROUGH 46-9-404, 

46-9-411 THROUGH 46-9-414, 46-9-501 THROUGH 46-9-505, 

46-10-101, 46-10-102, 46-10-201 THROUGH 46-10-204, 

~a •••i•lat;,e Council 
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46-11-101, 46-11-102, 46-11-201 THROUGH 46-11-204, 46-11-301 

THROUGH 46-11-303, 46-11-311 THROUGH 46-11-319, 46-ll-331 

THROUGH 46-11-333, 46-11-401 THROUGH 46-11-405, 46-11-501 

THROUGH 46-11-505, 46-11-601, 46-12-101 THROUGH 46-12-105, 

46-12-201 THROUGH 46-12-206, 46-13-101 THROUGH 46-13-106, 

46-13-201 THROUGH 46-13-204, 46-13-301, 46-13-302, 46-14-101 

THROUGH 46-14-103, 46-14-201 THROUGH 46-14-203, 46-14-212, 

46-14-213, 46-14-221, 46-14-222, 46-14-301 THROUGH 

46-14-304, 46-14-311 THROUGH 46-14-313, 46-14-401, 46-15-101 

THROUGH 46-15-105, 46-15-111 THROUGH 46-15-114, 46-15-201 

THROUGH 46-15-204, 46-15-321 THROUGH 46-15-329, 46-15-331, 

46-15-332. 46-15-401 THROUGH 46-15-403, 46-16-102, 

46-16-108, 46-16-201, 46-16-202, 46-16-211 THROUGH 

46-16-213, 46-16-301 THROUGH 46-16-307, 46-16-401 THROUGH 

46-16-403, 46-16-501 THROUGH 46-16-505, 46-16-601 THROUGH 

46-16-605, 46-16-701, 46-16-702, 46-17-101 THROUGH 

46-17-103, 46-17-201 THROUGH 46-17-205, 46-17-211, 46-17-301 

THROUGH 46-17-303, 46-17-311, 46-17-401 THROUGH 46-17-404, 

46-18-102, 46-18-111 THROUGH 46-18-113' 46-18-203, 

46-18-501, 46-18-503, 46-21-101 THROUGH 46-21-105, 

46-21-201 THROUGH 46-21-203, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Scope purpose 

AND 

construction. (1} [This act] governs the practice and 

-2- INTRODUCED BILL 
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procedure in all criminal proceedings in the courts of 

Montana except where provision for a different procedure is 

specifically provided by law. 

(2) [This act] is intended to provide for the just 

determination of every criminal proceeding. [This act] shall 

be construed to secure simplicity in procedure, fairness in 

administration, and elimination of unjustifiable expense and 

delay. 

As used in [this 

the following 

NEW SECTION. Section 2. Definitions. 

act], unless the context requires otherwise, 

definitions apply: 

(1) "Arraignment" means the formal act of calling the 

defendant into open court to enter a plea answering a 

charge. 

(2) "Arrest'' means the taking of a person into custody 

in the manner authorized by law. 

(3) "Arrest warrant'' means the written order from a 

court directed to a peace officer or to some other person 

specifically named commanding that person to arrest another. 

This term includes the original warrant of arrest and a copy 

certified by the issuing court. 

(4) "Bail" means the security given for the primary 

purpose of insuring the presence of the defendant in a 

pending criminal proceeding. 

(5) ''Charge" means a written statement presented to a 
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court accusing a person of the commission of the offense and 

is contained in a complaint, information, and indictment. 

( 6) 11 Concealment~' means any act or deception done 

purposely or knowingly upon or outside the premises of a 

wholesale or retail store or other mercantile establishment 

with the intent to deprive the merchant of all or part of 

the value of the merchandise. 

(7) "Conviction", unless otherwise provided by law, 

means a judgment or sentence entered upon a guilty plea or 

upon a verdict or finding of guilty of an offense rendered 

by a legally constituted jury or by a court of competent 

jurisdiction authoriz~d to try the case without a jury. 

(8} "Court" m~ans a place were justice is judicially 

administered and includes the judge thereof. 

(9) "Judge" means a person who is invested by law with 

the power to perform judicial functions. 

(10) "Judgment" means an adjudication by a court that 

the defendant is guilty and includes the sentence pronounced 

by the court. 

( ll) "Make available for examination and reproduction" 

means to make material and information subject to disclosure 

available upon request at a designated place during 

specified reasonable times and provide suitable facilities 

or arrangements for reproducing it. Th~ term does not mean 

that the disclosing party is required ttl mdke copies at its 
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expense, to deliver the materials or information to the 

other party, or to supply the facilities or materials 

required to carry out tests on disclosed items. The parties 

may by mutual consent make any other 

arrangements. 

or additional 

(12) 11 New trial" means a re-examination of the issue in 

the same court before another jury after a verdict or 

finding has been rendered. 

( 13) '•offense" means a violation of any penal statute of 

this state or any ordinance of its political subdivisions. 

(14) "Included offense" means an offense that: 

{a) is established by proof of the same or less than 

all the facts required to establish the commission of the 

offense charged; 

(b) consists of an attempt to commit the offense 

charged or to commit an offense otherwise included therein; 

or 

(c) differs from the offense charged only in the 

respect that a less serious injury or risk to the same 

person, property, or public interest or a lesser kind of 

culpability suffices to establish its commission. 

(15) "Parole" means the release to the community of a 

prisoner by a decision of the board of pardons prior to the 

expiration of a prisoner's term, subject to conditions 

imposed by the board of pardons and the supervision of the 
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department of institutions. 

(16) "Peace officer" means any person who by virtue of 

his office or public employment is vested by law with a duty 

to maintain public order and make arrests for offenses while 

acting within the scope of his authority. 

(17} ''Persistent felony offender'' means an offender who 

has previously been convicted of a felony and who is 

presently being sentenced for a second felony committed on a 

different occasion than the first. An offender is considered 

to have been previously convicted of a felony if: 

(a) the previous felony conviction was for an offense 

committed in this state or any other jurisdiction for which 

a sentence of imprisonment in excess of 1 year could have 

been imposed; 

(b) less than 5 years have elapsed between the 

commission of the present offense and either: 

(i} the previous felony conviction; or 

(ii) the offender's release on parole or otherwise from 

prison or other commitment imposed as a result of a previous 

felony conviction; and 

(c) the offender has not been pardoned on the ground of 

innocence and the conviction has not been set aside at the 

postconviction hearing. 

(18) 1'Place of trial'' means the geographical location 

and political subdivision within which is situated the court 
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that will hear the cause. 

(19) ''Preliminary examination'' means a hearing before a 

justice of the peace for the purpose of determining if there 

is probable cause to believe a felony has been committed by 

the defendant. 

( 20) "Probation" means release by the court without 

imprisonment, except as otherwise provided by law, of a 

defendant found guilty of a crime. The release is subject to 

the supervision of the department of institutions upon 

directions of the court. 

(21) ''Prosecutor" means an elected or appointed attorney 

who is vested by law with the power to initiate and carry 

out criminal proceedings on behalf of the state or a 

political subdivision. 

(22) "Same transaction" means conduct consisting of a 

series of acts or omissions which are motivated by: 

(a) a purpose to accomplish a c~iminal objective and 

which are necessary or incidental to the accomplishment of 

that objective: or 

(b) a common purpose or plan which result in the 

repeated commission of the same offense or effect upon the 

same person or persons or the property thereof. 

(23) "Search warrant" means a written order made in the 

name of the state and signed by a judge that particularly 

describes the thing, place, or person to be searched and the 

-7-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1439/0l 

instruments, articles, or things to be seized; and that is 

directed to a peace officer commanding him to search for 

personal property and bring it before the judge. 

(24) "Sentence" means the judicial disposition of a 

criminal proceeding upon a plea or finding of guilty. 

(25) "Statement" means: 

{a) a writing signed or otherwise adopted or approved 

by a person: 

{b) a video, audio, or other recording of a person's 

communications or a transcript of the communications: dnd 

(c) a writing containing a sununary of a person'::. ..:.~"':.. 

communications or admissions. 

(26) "Summons" means a written order issued by the court 

that commands a person to appear before a court at a stated 

time and place to answer the offense set forth therein. 

( 27) "Superseded notes" means handwritten notes, 

including field notes, that have been substantially 

The notes may not be incorporated into a statement. 

considered a statement and are not subject to disclosure 

except as provided in [section 139]. 

(28) ''Temporary road block'' means any structure, device, 

or means used by a peace officer for the purpose of 

controlling all traffic through a point on the highway where 

all vehicles may be slowed or stopped. 

{29) ''Witness" means any persort whose testimony is 
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desired in any proceeding or investigation by a grand jury 

or in a criminal action, prosecution, or proceeding. 

( 30) "Work product'' means legal research, records, 

correspondence, reports, and memoranda, written and oral, to 

the extent that they contain the opinions, theories, and 

conclusions of the prosecutor, defense counsel, or their 

staff or investigators. 

NEW SECTION. Section 3. Filing the charge. In all 

shall be filed in the criminal prosecutions, the 

county where the offense was 

provided by law. 

charge 

committed unless otherwise 

NEW SECTION. Section 4. Place of trial. (l) The place 

of trial shall be the county where the charge is filed 

unless otherwise provided by law. 

(2) All objections that a charge is filed in the 

improper county are waived by the defendant unless made 

before trial as provided for in (sections 175 through 177]. 

If an objection is made, a hearing shall be held and the 

proper county in which to file the charge shall be 

established before further proceedings. 

NEW SECTION. Section 5. Requisite act in multiple 

counties. (1} When two or more acts are requisite to the 

commission of any offense, or two or more acts are committed 

in furtherance of a common scheme, the charge may be filed 

in any county in which any of the acts or offenses occur. 
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(2) When an act requisite to the commission of an 

offense occurs or continues in more than one county, the 

charge may be filed in any county in which the act occurred 

or continued. 

NEW SECTION. Section 6. Assisting or committing an 

offense. When a person in one county commits or aids, abets, 

or procures the commission of an offense in another county, 

the charge may be filed in either county. 

NEW SECTION. Section 7. County of offense unknown. (1) 

If it cannot be readily determined in which county the 

offense was committed, the offender may be charged in any 

county in which it readily appears that an element of the 

offense occurred. 

(2) When an offense is committed in or against a public 

or private conveyance, and it is doubtful in which county 

the offense occurred, the charge may be filed in any county 

in or through which the conveyance has traveled. 

NEW SECTION. Section 8. Offense consummated within 

state. If an offense is commenced outside the state but is 

consummated within the state, the offense shall be charged 

in the county where an act requisite to the comm1sston of 

the offense is committed or continued. 

NEW SECTION. Section 9. Inquest when held -- how 

conducted. (l} The coroner shall hold an inquest only if 

requested to do so by the county attorney of the county in 
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which the acts or events causing death occurred. However, 

when the death of any person occurs in a jail or a penal 

institution or from the use of a firearm by a peace officer, 

except where criminal charges have been or will be filed, 

the county attorney shall direct the coroner to hold an 

inquest. 

(2) If an inquest is held, the proceedings shall be 

public. The coroner shall conduct the inquest with the aid 

and assistance of the county attorney. The inquest must be 

held in accordance with this section. 

NEW SECTION. Section 10. Disqualifying a coroner. (l) 

A coroner who also serves as a peace officer may not conduct 

an inquest into the death of a person who: 

(a) died in a jail or penal institution; 

(b} died while in custody of a peace officer; or 

(c) was killed by a peace officer. 

(2) If a coroner is disqualified under subsection (1), 

the county attorney shall request a qualified coroner of 

another county to 

coroner fulfilling 

requesting county. 

conduct the inquest. The expenses of a 

the request must be paid by the 

NEW SECTION. Section 11. Summoning and swearing in of 

jurors -- instructions. (1} For holding an inquest, the 

coroner must summon a jury of not more than nine persons 

qualified by law to serve as jurors. 
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(2) The jurors chosen to serve must be sworn by the 

coroner to inquire who the person was and when, where, and 

by what means he came to his death, and into the 

circumstances attending his death and to render a true 

verdict thereon, according to the evidence offered. 

(3) The jurors may be required to inspect the body of 

the decedent, whether or not an autopsy has been performed, 

at the discretion of the county attorney. 

(4) The coroner must instruct the jurors as to their 

duties. 

NEW SECTION. Section 12. Coroner's subpoena. upon the 

request of the county attorney, a coroner must issue 

subpoenas for witnesses returnable immediately or at a time 

and place as he may designate, which may be served by any 

competent person. 

NEW SECTION. Section 13. Witness compelled to attend 

examination~ (1} A witness served with a subpoena may be 

compelled to attend and testify or be punished as upon a 

subpoena issued by a justice of the peace. 

(2) The county attorney shall examine each witness, 

after which the witness may be examined by the coroner and 

the jurors. 

NEW SECTION. Section 14. Form of verdict. After 

inspecting the body, if required, and hearing the testimony~ 

the jury must render its verdict, which shall be by majority 
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vote, and certify the same in writing signed by them and 

setting forth who the deceased person was and the location, 

time, circumstances, and means of the death* 

NEW SECTION. Section 15. Recording and filing the 

testimony and proceedings. The testimony of the witness 

examined before the coroner's jury must be recorded and 

transcribed, the transcript of which shall be filed with the 

clerk of the district court of the county. The recording and 

transcribing expenses shall be paid by the county upon 

claims duly rendered and certified to by the coroner in the 

same manner as other claims against the county are paid. 

NEW SECTION. Section 16. Issuing subpoenas. (1) 

Whenever the attorney general or county attorney has a duty 

to investigate alleged unlawful activity, any justice of the 

supreme court or district court judge of this state may 

cause subpoenas to be issued commanding the persons to whom 

they are directed to appear before the attorney general or 

the county attorney and give testimony. 

(2} Subpoenas duces tecum may 

to 

also issue commanding 

produce such books, persons to whom they are directed 

records, papers, documents, and other objects as may be 

necessary and proper to the investigation. 

(3) A subpoena may issue only when it appears upon the 

affidavit of the attorney general or the county attorney 

that the administration of justice requires it to be issued. 
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NEW SECTION. Section 17. Failure to appeac or obey. 

(1) A person who, without just cause, fails to obey an 

investigatiVe subpoena issued pursuant to this section may 

be cited for contempt of court. 

(2) A person who, after being granted immunity under 

{section 20], refuses to give testimony or to produce 

evidence must be brought before the judge issuing the 

subpoena or, in that judge's absence or inability to act, 

before the nearest and most accessible judge who shall 

inform the person: 

(a) of the contents and requirements of the subpoena: 

(b) that because immunity has been granted, the person 

cannot be excused from testifying or producing evidence on 

the grounds that the testimony or evidence may be personally 

incriminating; and 

(c) that the refusal to testify or to produce evidence 

as commanded in the subpoena is punishable as a contempt of 

court under Title 3, chapter l, part 5. 

(3) In the presence of the judge, the person must be 

examined by the county attorney or produce evidence as 

commanded in the subpoena. 

NEW SECTION. Section 18. Relief from improper 

subpoena. A person aggrieved by a subpoena issued pursuant 

to this section may, within a reasonable time, file a motion 

to dismiss the subpoena. If a subpoena duces tecum has 
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issued, a person aggrieved may petition to limit its scope. 

NEW SECTION. Section 19. Conduct of investigative 

inquiry. (1} The person requesting a subpoena may examine 

under oath all witnesses subpoenaed pursuant to [sections 16 

through 21]. Testimony shall be recorded. The witness has 

the right to have counsel present at all times. If the 

witness does not have resources to obtain counsel, the 

issuing judge shall appoint counsel, when requested. 

{2) The secrecy and disclosure provisions relating to 

grand jury proceedings shall apply to proceedings conducted 

under (sections 16 through 21]. A person who divulges the 

contents of the application or the proceedings without legal 

privilege to do so may be punished for contempt of court. 

{3) All penalties for perjury or preparing, submitting, 

or offering false evidence apply to proceedings conducted 

under [sections 16 through 21}. 

NEW SECTION. Section 20. Self-incrimination 

immunity. (1) No person subpoenaed to give testimony 

pursuant to (sections 16 through 211 may be required to make 

any st~tement or to produce any evidence which may be 

personally incriminating. 

(2) The attorney general or the county attorney may, 

with the approval of the judge who authorized the issuance 

of. the subpoena on behalf of the state, grant any person 

subpoenaed immunity from the use of any compelled testimony 
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or evidence or any information directly or indirectly 

derived from such testimony or evidence against that person 

in any criminal prosecution. 

(3) Nothing in [sections 16 through 20) prohibits a 

prosecutor from granting immunity from prosecution for or on 

account of any transact ion, matter, or thing concern1ng 

which a witness is compelled to testify if the prosecutor 

determines, in his sole discretion, that the ends of justice 

would be served thereby. 

{4) After being granted immunity, no person may be 

excused from testifying on the grounds that such testimony 

may be personally incriminating. Immunity may not extend to 

prosecution or punishment for false statements given 

pursuant to the subpoena. 

(5} Nothing in [sections 

witness to divulge the 

16 through 21] requires a 

contents of a privileged 

communication unless the privilege is waived as provided by 

law. 

NEW SECTION. Section 21. Fees costs. ( 1) The fees 

and mileage of witnesses subpoenaed pursuant to [sections 16 

through 20] shall be the same as required in criminal 

actions. 

(2) When the application for the subpoena is made by 

the attorney general, the state shall bear all costs, 

including the cost of service. The appropriate county shall 

-16-
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bear all costs, including the cost of service, when the 

application for the subpoena is made by the county attorney. 

(3) All provisions relating to subpoenas in criminal 

actions apply, including [sections 182 through- 190}, to 

subpoenas issued pursuant to [sections 16 through 20). 

NEW SECTION. Section 22. Method of arrest. ( 1) An 

arrest is made by an actual restraint of the person to be 

arrested or by his submission to custody of the person 

making the arrest. 

(2) All necessary and reasonable force may be used in 

making an arrest, but the person arrested may not be subiect 

to any greater restraint than is necessary to hold or detain 

him. 

{3) All necessary and reasonable force may be used to 

effect an entry into any building or property or part 

thereof to make an authorized arrest. 

NEW SECTION. Section 23. Time of making arrest. An 

arrest may be made on any day and at any time of the day or 

night, except that a person cannot be arrested in his home 

or private d~elling place at night for a misdemeanor 

committed some other time and place unless upon the 

direction of a judge endorsed upon a warrant for arrest. 

However, a person may be arrested in his home or private 

dwelling in cases involving domestic abuse. 

NEW SECTION. Section 24. Written report when no arrest 
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made in domestic violence situation. When a peace officer is 

called to the scene of a reported incident of domestic 

violence but does not make an arrest, he shall file a 

written report with the officer commanding the ldw 

enforcement agency employing him, setting forth the reason 

or reasons for his decision. 

NEW SECTION. Section 25. Notice of rights to victim 

upon arrest in domestic violence situation. Whenever a peace 

officer arrests a person for domestic abuse, as defined in 

45-5-206, if the victim is present, the officer shall advise 

the victim of the availability of a shelter or ether 

services in the community and give the victim immediate 

notice of any legal rights and remedies available. The 

notice must include furnishing the victim with a copy of the 

following statement: 

"IF YOU ARE THE VICTIM OF DOMESTIC ABUSE, the county 

attorney's office can file criminal charges against your 

abuser. You have the right to go to court and file a 

petition requesting any of the follo~ing orders for relief: 

(l} an order restraining your abuser from abusing you; 

{2) an order directing your abuser to leave your 

household; 

(3) an order preventing your abuser from transferring 

any property except in the usual course of business; 

(4) an order awarding you or the other pare11t custody 
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of or visitation with a minor child or children; 

(5) an order restraining your abuser from molesting or 

interfering with minor children in your custodyi or 

(6) an order directing the party not granted custody to 

pay support of minor children or to pay support of the other 

party if there is a legal obligation to do so". 

NEW SECTION. Section 26. Basis Eo< arrest without 

warrant. (1) A peace officer may arrest a person when no 

warrant has issued if the officer has probable cause to 

believe that the person is committing an offense or that the 

person has committed an offense and existing circumstances 

require immediate arrest. 

(2) A summons of a peace officer to a place of 

residence by a family or household member constitutes an 

exigent circumstance for making an arrest. Arrest is the 

preferred response in domestic abuse cases involving injury 

to the victim, use or threatened use of a weapon, violation 

of a restraining order, or other imminent danger to the 

victim. 

NEW SECTION. Section 27. Manner of arrest without 

warrant. A peace officer making an arrest when no warrant 

has issued must inform the person to be arrested of the 

officer's authority, of the intention to arrest that person, 

and of the cause of the arrest, except when the person to be 

arrested is actually engaged in the commission of or in an 
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attempt to commit an offense, or is pursued immediately 

after its conunission or after an escape, or when the giv1ng 

of the information will imperil the arrest. 

NEW SECTION. Section 28. Notice to appear. ( 1) 

Whenever a peace officer is authorized to arrest a person 

when no warrant has issued, the officer may instead issue 

the person a notice to appear. 

(2) The notice to appear shall: 

(a) be in writing; 

(b) state the person's name and address, if known: 

(c) set forth the nature of the offense; 

(d) be signed by the issuing officer; and 

(e) direct the person to appear before a court at a 

certain time and place. 

(3) Upon failure of the person to appear, a summons or 

warrant of arrest may issue. 

NEW ~~~TION. Section 29. Release. When no warrant has 

issued, a peace officer having custody of a person arrested 

may release the arrested person without requiring that 

person to appear before a court when the officer is 

satisfied that there are insufficient grounds to commence 

prosecution. 

NEW SECTION. Section 30. Arrest warrant and summons. 

A peace officer may arrest a person when the officer has a 

warrant commanding that the person be o~rrested or when the 
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officer believes on reasonable grounds: 

( 1) that a felony warrant for the person's arrest has 

been issued in another jurisdiction; or 

(2) that a warrant for the person's arrest has been 

issued in this state. 

NEW SE~TION. Section 31. Issuing wa<<ant o< summons. 

(1) Upon the filing of a charge, the court may issue a 

summons or a warrant of arrest as provided in [sections 91 

and 93}. A summons may issue to a corporation upon the 

filing of a charge against it. More than one warrant or 

summons may issue on the same charge. 

( 2) A summons may be served personally or by 

first-class mail. 

NEW SECTION. Section 32. Failu<e to appea< following 

summons. (1) If, after the issuance of a summons or notice 

to appear, the judge becomes satisfied that the person has 

not appeared or will not appear as commanded, the judge may 

at once issue a warrant of arrest. 

( 2) If, after being summoned, the corporation does not 

appear, a plea shall be entered in accordance with [section 

130] and the matter shall proceed to trial and judgment 

without further process. 

NEW SECTION. Section 33. Fo<m and content of a 

summons. (l) The form of a summons shall: 

(a) be in writing in the name of the state of Montana 
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or in the name of the municipality if the violation of a 

municipal ordinance is charged; 

(b) state the name of the person summoned and that 

person's addre5s, if known; 

(c) set forth the nature of the offense; 

(d) state the date when issued and the municipality or 

county where issued; 

(e) be signed by a judge of the court with the title of 

office also noted; and 

(f) command the person to appear before a court at a 

certain time and place. 

(2) The summons shall plainly state that, upon failure 

to appear following service of summons, an arrest warrant 

shall issue forthwith; or, if the service is made to a 

corporation, that a plea of not guilty will be entered. 

~EW SECTION. Section 34. Form and content of an arrest 

warrant~ (1) The form of an arrest warrant shall: 

(a) be in writing in the name of the state of Montana 

or in the name of a municipality if a violation of a 

municipal ordinance is charged; 

{b) set forth the nature of the charge; 

(c) conunand that the persC'ln against whom the comt-Jlaint 

was made be arrested and brought before the nearest or most 

accessible court for an initial appearance; 

{d) specify the name of the person to be arrested or, 

--22-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1439/01 

if that person's name is unknown, designate the person by 

any name or description by which the person to be arrested 

can be identified with certainty; 

(e} state the date when issued and the municipality or 

county where issued; and 

(f) be signed by the judge of the court.with the title 

of office noted. 

(2} The warrant of arrest may specify the amount of 

bail. 

(3) No warrant of arrest shall be dismissed nor shall 

any person in custody for an offense be discharged from 

custody because of technical irregularities not affecting 

the substantial rights of the accused. 

NEW SECTION. Section 35. Execution of a warrant. (1) A 

warrant of arrest may be directed to all peace officers in 

the state. It shall be executed by a peace officer and may 

be executed in any county of the state. 

(2) Warrants issued for the violation of city 

ordinances cannot be executed outside the 

except as otherwise provided by law. 

NEW SECTION. Section 36. Manner of 

city limits, 

arrest with 

warrant. (1) When making an arrest pursuant to a warrant, a 

peace officer shall inform the person to be arrested of the 

officer's authority, the intention to arrest that person, 

the cause of the arrest, and the fact that a warrant has 
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been issued for that person's arrest, except: 

(a) when the person forcibly resists or flees before 

the peace officer has an opportunity to inform the person; 

or 

{b) when the giving of the information will imperil 

arrest. 

(2) The peace officer need not have possession of the 

warrant at the time of arrest, but after the arrest the 

warrant must be shown to the person arrested as soon as 

practicable if the person requests. 

NEW SECTION. Section 37. Assisting a peace oft icer. 

(1) A peace officer making a lawful arrest may corrunand the 

aid of persons 18 years of age or older. 

(2) A person commanded to aid a peace officer in making 

an arrest: 

(a) has the same authority to arrest as that officer; 

and 

(b) is not civilly liable for any reasonable conduct in 

aid of the officer. 

NEW SECTION. Section 38. Assisting officer of another 

state. {1) Any peace officer of another state, of the United 

States, or of the District of Columbia whu enters this state 

in close pursuit of a person in order to arrest him has the 

same authority to arrest and hold the pt·[ :>un in custody as 

peace officers of this state have t0 rlrrest and hold 1n 
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custody a person on the ground that he had committed a crime 

in this state. 

(2) If an arrest is made in this state by an officer of 

another state or of the District of Columbia, the officer 

shall without unnecessary delay take the arrested person 

before the judge of a court of record, who shall conduct a 

hearing for the sole purpose of determining if the arrest 

was in accordance with subsection (1) and not of determining 

guilt or innocence of the arrestee. 

(3) If the judge determines that the arrest was in 

accordance with subsection (1), the judge shall commit the 

arrestee to the custody of the officer making the arrest, 

who shall, without unnecessary delay, take the arrestee to 

the state from which he fled. If the judge determines that 

the arrest was unlawful, the judge shall discharge the 

person arrested. 

(4) This section may not be construed to make unlawful 

an arrest in this state which would otherwise be lawful. 

NEW SECTION. Section 39. When authorized -- custody. 

(1) A private person may arrest another when there is 

probable cause to believe that the person is committing or 

has committed an offense and the existing circumstances 

require the person's immediate arrest. 

{2) A private person making an arrest shall immediately 

notify the nearest available law enforcement agency or peace 
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officer and give custody of the person arrested to the 

officer or agency. 

NEW SECTION. Section 40. Peace officer•s custody. A 

peace officer who, pursuant to law, takes custody of a 

person arrested by a private citizen shall proceed in 

accordance with [sections 27 and 36}, and as otherwise 

provided by law. 

NEW SECTION. Section 41. Investigative stop. A peace 

officer may stop any person or vehicle which is observed in 

circumstances that create a particularized suspicion that 

the person or occupant of the vehicle has committed, is 

committing, or is about to commit an offense, to obtain or 

verify an account of the person's presence or conduct, or to 

determine whether to arrest the person. 

NEW SECTION. Section 42. Stop and frisk. A peace 

officer who has made a lawful stop under 

through 43]: 

[sections ., 
; " 

(l) may frisk the person and take other reasonably 

necessary steps for protection if the officer has reasonable 

cause to suspect that the person is armed and presently 

dangerous to him or another person present; 

( 2) may take possession of Qny object that is 

discovered during the course of the frisk if the officer has 

probable cause to believe the object is a weapon; 

(3} may demand of the person or persons stopped his or 
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her name and present address; and 

{4) shall inform the person or persons stopped as 

promptly as possible under the circumstances and in any case 

before questioning the person, that he is a peace officer, 

that the stop is not an arrest but rather a temporary 

detention for an investigation, and that upon the completion 

of the investigation the person will be released if not 

arrested. 

NEW SECTION. Section 43. Duration of stop. A stop 

authorized by (section 41 or 421 may not last longer than is 

necessary to effectuate the purpose to the stop. 

NEW SECTION. Section 44. Authority to establish 

roadblock. Any law enforcement agency of this state is 

authorized to establish, within its jurisdiction, temporary 

roadblocks on the highways of this state for the purpose of 

identifying drivers, checking for driver's licenses, vehicle 

registration, and insurance, 

NEW SECTION. Section 45. Establishing a roadblock. A 

written plan for establishing a roadblock shall be designed 

by supervisory officers within the law enforcement agency to 

ensure motorist safety, minimize motorist Inconvenience, and 

prevent the arbitrary selection of vehicles to be stopped by 

providing a schedule for the selection of vehicles to be 

stopped. 

NEW SECTION. Section 46. Search and seizure -- when 
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authorized. A search of a person, object, or place may be 

made and instruments, articles, or things may be seized in 

accordance with [this act} when a search is made: 

(l) by the authority of a search warrant; or 

(2) in accordance with recognized exceptions 

warrant requirement. 

NEW SECTION. Section 47. Autho<ity to issue 

to the 

search 

warrant. A search warrant authorized by this section may be 

issued: 

(1) upon the request of a peace officer, tt1e city or 

county attorney or the attorney general; and 

(2) by any city or municipal court judge or justice of 

the peace within his respective jurisdiction wherein the 

property or person sought is locatedi or 

(3} by any district court judge within this state. 

NEW SECTION. Section 48. What may be seized with 

search warrant. A warrant may issue under this section to 

search for and seize any: 

(1} property that constitutes evidence of the 

commission of an offense; 

(2) contraband, fruits of the crime, or things 

other~ise criminally possessed; 

(3) property designed or intended for use or which is 

or has been used as a means of committing a criminal 

offense; or 
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(4) person for whose arrest there is probable cause, or 

for whom there has been a warrant of arrest issued, or who 

is unlawfully restrained. 

NEW SECTION. Section 49. Search warrant upon 

affidavit. (1) A search warrant, other than a search warrant 

upon oral testimony under [section 50}, shall issue only 

upon an affidavit or affidavits sworn to before the judge 

which establishes grounds for issuing a warrant. The judge 

shall issue a search warrant if the judge is satisfied that 

there is probable cause to believe an offense has been or 

will be committed and that there is probable cause for 

issuance of the warrant. 

(2) The warrant shall particularly describe the thing, 

place, or person to be searched and instruments, articles, 

or person to be seized. 

(3) The warrant shall be directed to a specific peace 

officer commanding the officer to search for and seize the 

designated person or items. 

NEW SECTION. Section 50. Search wanant upon oral 

testimony. (1) If the circumstances make it reasonable to 

dispense with a written affidavit, a judge may issue a 

warrant based on sworn oral testimony communicated by 

telephone or other appropriate means. 

(2) The person who is requesting the warrant shall 

prepare a document to be known as a duplicate original 
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warrant and shall read the duplicate original warrant, 

verbatim, to the judge. The judge shall then enter, 

verbatim, what is read to him on a document to be known as 

the original warrant. 

(3) If the judge is satisfied that the circumstances 

are such as to make it reasonable to dispense with a written 

affidavit and that grounds for the application exist, or 

that there is probable cause to believe that they exist, the 

judge shall order the issuance of a warrant by directing the 

person requesting the warrant to sign the judge's ndme on 

the duplicate original warrant and enter on the face of the 

original warrant the exact time when the warrant was issued. 

The finding of probable cause for a warrant upon oral 

testimony may be based on the same kind of evidence as is 

sufficient for a warrant upon affidavit# 

(4) When a caller informs the judge that the purpose of 

the case is to request a warrant, the judge shall 

immediately place under oath each person whose testimony 

forms a basis of the application and each person applying 

for that warrant. An applicant's telephonic oath or 

affirmation is considered to have been made before the 

judge. If a voice recording device is available, the judge 

shall record all of the call after the caller informs the 

judge that the purpose of the call is to request a warrant. 

Otherwise, a stenographic or longhand verbatim record shall 
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be made. If a voice recording lS used or a stenographic 

record is made, the judge shall have the record transcribed, 

shall certify the accuracy ot the transcription, and shall 

file a copy of the original record and the transcription 

with the court. If a longhand verbatim record is made, the 

judge shall file a signed copy with the court. 

(5) A search warrant issued upon any telephonic request 

is invalid unless it is subsequently signed by the issuing 

judge or his successor. 

( 6) The contents of a warrant upon oral testimony shall 

be the same as the contents of a wa;rant upon affidavit. 

(7) Evidence 0btained pursuant to a warrant issued 

under this section is not subject to a motion to suppress on 

the ground that the ci rcuntstances were not such as to make 

it reasonable to dispense with a written affidav;t. 

NEW SECTION. Section 51. Service of a search warrant. 

A search warrant must in all cases be served by the peace 

officer specifically named and by no other person except in 

aid of the officer, the officer being present and acting in 

its execution. 

NEW SECTION. Section 52. 

execution of search warrant. 

Procedures 

(1) All 

assistin9 

necessary and 

reasonable force may be used to execute a search warrant or 

to effect an entry into any building or property or part 

thereof to execute a search warrant. 
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(2) The person executing the warrant may reasonably 

detain and search any person in the place being searched at 

the time: 

(a) 

(b) 

to protect himself from attack; or 

to prevent disposal or concealment of any 

instruments, articles, or things particularly described in 

the warrant, 

NEW SECTION. Section 53. Execution and return. {1) 

Service of a search warrant is made by exhibiting the 

original warrant, or a duplicate original warrant, at the 

place or to the person to be searched. The off1cer ~aking 

property under the warrant shall give to the per~on from 

whom or from whose premises the property is taken a copy of 

the search warrant and receipt for property taken or shall 

leave the copy and receipt at the place from which the items 

were taken. Failure to leave a copy and receipt may not 

render the property seized inadmissible at trial. 

(2) The return shall be made promptly and shall be 

accompanied by a written inventory of any property taken, 

verified by the person executing the warrant. The return 

shall be made before the judge who issued the warrant or, if 

he is absent or unavailable, before the nearest available 

judge. 

(3) The judge shall, upon reque~;l, deliver a copy of 

the inventory and the order of custody u1 disposition to the 
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person from whom or from whose premises the property was 

taken and to the applicant for the warrant. 

(4) The warrant may be executed at any time of the day 

or night~ The warrant shall be executed within 10 days from 

the time of issuance. Any warrant not executed within 10 

days is void and shall be returned to the court or judge 

issuing the same as "not executed". 

(5) The judge shall enter an order providing for the 

custody or appropriate disposition of the instruments, 

articles, or things seized pending further proceedings. 

NEW SECTION. Section 54. Filing of return. Ill The 

application on which the warrant is issued shall be retained 

by the judge but may not be filed with the clerk of court, 

or with the court if there is no clerk, until the warrant 

has been executed or has been returned ''not executed''. 

(2) The judge before whom the warrant is returned shall 

attach to the warrant a copy of the return, inventory, and 

all other papers in connection with the warrant and shall 

file them with the issuing court. 

NEW SECTION. Section 55. Custody and disposition 

seizure without search warrant. {1) Instruments, articles, 

or things lawfully seized without a warrant may be retained 

in the custody of the officer making the seizure for a time 

sufficient to complete an investigation. 

(2) Notice of the seizure and a receipt for the 
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from whose 

owner of the 

property if the owner is reasonably ascertainable. The 

failure to give a receipt may not render the evidence seized 

inadmissible upon trial. 

NEW SECTION. Section 56. Return of property seized 

right to possess. {1) Any person claiming the right to 

possession of property seized as evidence may apply to the 

judge for its return. The judge shall give written notice as 

the judge considers adequate to the prosecuting attor~ey and 

all persons who have or may have an interest in the property 

and shall hold a hearing to determine the right to 

possession. 

(2) If the right to possession is established, the 

judge shall order the property other than 

returned if: 

contraband 

(a) the property is not needed as evidence; or 

(b) all proceedings in which it might be required have 

been completed. 

NEW SECTION. Section 57. Disposition of unclaimed 

property. If property seized as evidence is not claimed 

within 6 months of the completion of the case for which it 

was seized, the officer having custody of it shall apply to 

the court for it~ disposition. If the judge, after proper 

inquiry, cannot ascertain or locate any person entitled to 
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its possession, the judge must order the property to be sold 

or, if contraband, destroyed, by the sheriff. The proceeds 

from the sale, after deduction of the costs of storage, 

preservation of property, and the sale, must be paid into 

the county general fund. 

NEW SECTION. Section 58. Right to counsel. (1) During 

the initial appearance before the court, every defendant 

must be informed of the right to have counsel, and must be 

asked if the aid of counsel is desired. 

(2) If the defendant desires counsel, is financially 

unable to employ counsel, and is entitled to have counsel 

assigned, the court must assign counsel to the defendant 

without unnecessary delay. 

(3) The defendant, if unable to employ counsel, is 

entitled to have counsel assigned if: 

(a) the offense charged is a felony; 

(b) the offense charged is a misdemeanor a.nd the court 

desires to retain imprisonment as a sentencing option; or 

(c) the interests of justice would be served by 

assignment. 

NEW SECTION. Section 59. Naiver of counsel. A 

defendant may waive the right to counsel when the court 

ascertains that the waiver is made knowingly, voluntarily, 

and intelligently. 

NEW SECTION. Section 60. Duration of appointment. (l) 
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Where counsel has been assigned, the assignment shall be 

effective until final judgment, including any proceeding 

upon direct appeal to the Montana supreme court, unless 

relieved by order of the court. 

(2) If counsel finds the defendant's case on appedl to 

be wholly frivolous, counsel must advise the court of that 

fact and request permission to withdraw. The request to 

withdraw must be accompanied by a memorandum referring to 

anything in the record that might arguably support the 

appeal. The defendant 1s entitled to receive a copy 0: 

counsel's memorandum, and to file a reply with the c0urt. 

NEW SECTION. Section 61. Determination of indigence. 

(1) The court shall make a determination of indigence. 

(2) In applying for a court-appointed counsel, a 

defendant shall submit 

demonstrating a financial 

a sworn 

inability 

financial statement 

to obtain legal 

representation without substantial hardship in providing for 

personal or family necessities. The statement is not 

admissible in any civil or criminal action except where 

offered for impeachment purposes or in a subsequent 

prosecution of the declarant for perjury or false swearing. 

NEW SECTION. Section 62. Payment for court-appointed 

counsel by defendant. 11) The court may require a convicted 

defendant to pay the costs of court-dl'l'l'inted counsel as a 

part of or a condition under the :;t>ntence imposed as 
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provided in [this act]. 

(2) Costs must be limited to reasonable compensation 

and costs incurred by the court-appointed counsel in the 

criminal proceeding. 

(3) The court may not sentence a defendant to pay the 

costs of court-appointed counsel unless the defendant is or 

will be able to pay them. In determining the amount and 

method of payment of costs, the court shall take account of 

the financial resources of the defendant and the nature of 

the burden that payment of costs will impose. 

(4} A defendant who has been sentenced to pay costs and 

who is not in contumacious default in the payment may at any 

time petition the court that sentenced him for remission of 

the payment of costs or of any unpaid portion of the costs. 

If it appears to the satisfaction of the court that payment 

of the amount due will impose manifest hardship on the 

defendant or his immediate family, the court may remit all 

or part of the amount due in costs or modify the method of 

payment. 

NEW SECTION. Section 63. Time and method 

When a defendant is sentenced to pay 

of 

the 

payment. 

costs of 

court-appointed counsel, the court may order payment to be 

made within a specified period of time or in specified 

installments. Payments shall be made to the clerk of the 

district court. The clerk of the district court shall 
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distribute the payments to the government agency responsible 

for the expense of court-appointed counsel as provided in 

[section 65). 

NEW SECTION. Section 64. Effect of nonpayment. ( 1) 

When a defendant who is sentenced to pay the costs of 

court-appointed counsel defaults in payment of the costs or 

of any installment, the court on motion of the county 

attorney or on its own motion may require the defendant to 

show cause why the default should not be treated as a 

contempt of court and may issue a show cause citation or a 

warrant of arrest for the defendant's appearance. 

(2) Unless the defendant shows that the default was not 

attributable to an intentional refusal to obey the order of 

the court or to a failure on the defendant's part to make a 

good faith effort to make the payment, the court may find 

that the default constitutes civil contempt. 

( 3) The term of imprisonment for contempt for 

nonpayment of the costs of court-appointed counsel shall be 

set forth in the judgment and may not exceed l day for each 

$25 of the payment, 30 days if the order tor paymenl was 

imposed upon conviction of a misdemeanor, or l year in any 

other case, whichever is the shorter period. A person 

committed for nonpayment of costs must be given credit 

toward payment for each day of imprisonment at the rate 

specified in the judgment. 
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(4) If it appears to the satisfaction of the court that 

the default in the payment of costs is not contempt, the 

court may enter an order allowing the defendant additional 

time for payment, reducing the amount of the payment or of 

each installment, or revoking the order for payment of the 

unpaid portion of the costs in whole or in part. 

(5) A default in the payment of costs or any 

installment may be collected by any means authorized by law 

for the enforcement of a judgment. The writ of execution for 

the collection of costs may not discharge a defendant 

committed to imprisonment for contempt until the amount of 

the payment for costs has actually been collected. 

NEW SECTION. Section 65. Remuneration ---- of appointed 

counsel. (1) Whenever in a criminal proceeding an attorney 

represents or defends any person by order of the court on 

the ground that the person is financially unable to employ 

counsel! the attorney shall be paid for his services a sum 

as a district court or justice of the state 

certifies to be reasonable compensation 

reimbursed for reasonable costs incurred in 

proceeding. 

supreme court 

and shall be 

the criminal 

{2) The expense of implementing this rule is chargeable 

as provided in 3-5-901 to the county in which the proceeding 

arose, the department of commerce, or both, except that: 

{a) in proceedings solely involving the violation of a 
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city ordinance or state statute prosecuted in a city or 

municipal court, the expense is chargeable to the city or 

town in which the proceeding arose; or 

{b} when there has been an arrest by agents of the 

department of fish, wildlife, and parks or agents of the 

department of j~stice and the charge is prosecuted by 

personnel of the state agency that made the charge, the 

expense must be borne by the prosecuting state agency. 

NEW SECTION. Section 66. General authority for release 

and detention. (1) An arrested person shall be releas~d or 

detained pending iudicial proceedings pursuant to [sections 

66 through 81]. 

{2) If a person is released, he shall appear to answer, 

as ordered, in the court having jurisdiction. 

NEW SECTION. Section 67. Release or detention of a 

defend~nt pending trial. Before a verdict has been rendered, 

the court shall: 

(1) authorize the release of the defendant upon 

reasonable conditions that assure the appearance of the 

defendant and protect the safety of the community or of any 

other person; or 

(2) detain the defendant where there is probable cause 

to believe that the defendant committed an offense for which 

death is a possible punishment and adequate safeguards are 

not available to ensure the defenddnt 's appearance and 
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safety of the community. 

NEW SECTION. Section 68. Release or detention pending 

appeal -- revocation -- sentencing hearing. The court shall 

order that a defendant found guilty of an offense who is 

a~aiting imposition or execution of sentence, revocation 

hearing, or who has filed an appeal, be detained, unless the 

court finds that the defendant is not likely to flee or pose 

a danger to the safety of any other person or the community 

if released. 

NEW SECTION. Section 69. Conditions upon the 

defendant's release. (l) The couct may impose any condition 

which will reasonably assure the appearance of the defendant 

as required, or assure the safety of any person and the 

community~ including but not limited to, the following: 

(a} ~he defendant not commit an offense during the 

period of release; 

(b) the defendant remain in the custody of a designated 

person who agrees to supervise the defendant and report any 

violation of a release condition to the court, if the 

designated person is reasonably able to assure the court 

that the defendant will appear as required and will not pose 

a danger to the safety of any person or the community; 

(c) the defendant maintain employmentf oc if 

unemployed, actively seek employment; 

(d) the defendant abide by specified restrictions on 
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the defendant's personal associations, place of abode, and 

travel; 

(e) the defendant avoid all contact with the alleged 

victim of the offense and any potential witness who may 

testify concerning the offense; 

(f) the defendant report on a regular basis to a 

designated agency or individual, pretrial services agency, 

or other appropriate individual; 

(g) the defendant comply with a specified curfe·w; 

(h) the defendant may not possess a firear1n, 

destructive device, or other dangerous weapon; 

(i) the defendant may not use or possess alcohol, or 

any dangerous drug or other controlled substance without a 

legal prescription: 

(j) furnish bail in accordance with (section 751; or 

{k) the defendant return to custody for specified hours 

following release for employment, schooling, or other 

limited purposes. 

{2) The court may not impose an unreasonable condition 

that results in the pretrial detention of the defendant and 

shall subject the defendant to the least restrictive 

condition, or combination of conditions, that will assure 

the defendant's appearance and provide for the protection of 

the community. The court may, upon a rea=-••Jlldb1e basis, amend 

the order to impose additional or diffe1~1\t conditions of 
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release, at any time, upon its own motion or upon the motion 

of either party. 

NEW SECTION. Section 70. Release or detention hearing. 

( 1) The release or detention of the defendant shall be 

determined 

appearance. 

immediately upon the defendant's first 

(2) In determining whether the defendant shall be 

released or detained, the court shall take into account the 

available information concerning: 

(a) the nature and circumstances of the offense 

charged, including whether the offense involved the use of 

force or violence; 

{b) the weight of the evidence against the defendant; 

(c) the history and characteristics of the defendant, 

including: 

(i} the defendant's character, physical and mental 

condition, family ties, employment, financial resources, 

length of residence in the community, community ties, past 

conduct, history relating to alcohol or drug abuse, criminal 

history, and record concerning the appearance at court 

proceedings; and 

(ii) whether at the time of the current arrest or 

offense, the defendant was on probation, on parole, or on 

other release pending trial, sentencing, appeal, or 

completion of sentencing for an offense; 
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(d) the nature and seriousness of the danger to any 

person or the community that would be posed by the 

defendant's release; and 

(e) the property available as collateral for the 

defendant's release to determine if it will reasonably 

assure the appearance of the defendant as required. 

(3) Upon the motion of any party or the court, a 

hearing shall be held to determine whether bail is 

established in the appropriate amount, or whether any other 

condition or restriction upon the defendant's release will 

reasonably assure the appearance of the defendant and the 

safety of any other person or the community. 

NEW SECTION. Section 71. Release order. A release 

order issued by the court shall include a written statement 

setting forth any restrictions or conditions upon the 

defendant's release. 

NEW SECTION. Section 72. Release ordered by court 

where charge not pending. If release is ordered or bail is 

accepted by a court other than the court in which the charge 

is pending, any bonds, instrument of ownership, money 

posted, and a written statement of other conditions of 

release shall be delivered without delay to the court in 

which the charge is pending. 

NEW __ S_E;CTIO~ Section 73. Bail schedule. A judge may 

establish and post a schedule of bail for offenses over 

-44-



~ 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1439/01 

which the judge has original jurisdiction. A person may not 

be released on bail without first appearing before the judge 

when the offense is domestic abuse or any assault against a 

family member or a household member. 

NEW SECTION. Section 74. Peace officer accepting bail. 

(l) A peace officer may accept bail on behalf of a judge: 

(a) in accordance with the bail schedule established 

under {section 73]; or 

(b) on behalf of a judge whenever the warrant of arrest 

specifies the amount of bail. 

(2) Whenever a peace officer accepts bail, the officer 

shall give a signed receipt to the offender setting forth 

the bail received. The peace officer shall then deliver the 

bail to the judge before whom the offender is to appeart and 

the judge shall give a receipt to the peace officer for the 

bail received. 

NEW SECTION. Section 75. Forms of bail. Ill Bail may 

be furnished in the following ways: 

(a) by a deposit with the court of an amount equal to 

the required bail of cash, stocks, bonds, certificates of 

deposit, or othel personal property approved by the court; 

(b} by real estate situated within the state with an 

unencumbered equity, not exempt, owned by the defendant or 

sureties at a value double the amount of the required bail; 

(c} by written undertaking executed by the defendant 
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and by two sufficient sureties; or 

(d) by a commercial surety bond executed by the 

defendant and a qualified agent for and on behalf of the 

surety company. 

(2) The bond shall insure the appearance of the 

defendant at all times required through all stages of the 

proceeding including trial de novo, if any, and unless the 

bond is denied by the court pursuant to [section 68), shall 

remain in effect until final sentence is pronounced in open 

court. 

(3) Nothing in [sections 66 through 81] prohibits a 

s11rety who considers himself insecure to surrender the 

defendant pursuant to [section 79]. 

NEW SECTION. Section 76. Qualifying property as bail. 

(1) If property pasted as a condition of release is personal 

property, the defendant or sureties shall file a sworn 

schedule which must contain a list of the personal property 

including a description of each item, its location and 

market value, and the total market value of all items 

listed. 

12) If the property is real estate: 

(a} the defendant or sureties shall file a sworn 

schedule which must contain a legal description of the 

property, a description of any and all e11cumbrances on the 

property, including the amount of each and the holder of the 
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encumb~ance, and the market value of the unencumbered equity 

owned by the affiant; and 

tb) a certified copy of the schedule of the property 

must be filed immediately by the court in the office of the 

clerk and recorder of the county in which the property is 

situated. The state has a lien on the property from the time 

the copy is filed. The clerk and recorder shall enter, 

index, and record the schedule without requiring any fee. 

(3) If the property posted as a condition of release is 

a written undertaking with sureties, each surety must be a 

resident or freeholder within the state. Each surety must be 

worth the amount specified in the undertaking, exclusive of 

property exempt from execution, but the court or judge on 

taking the property may allow more than two sureties to 

justify severally and in amounts less than that expressed in 

the undertaking if the whole justification is equivalent to 

that amount required. 

(4) If the property posted as a condition of release is 

a commercial bond, it may be executed by any domestic or 

foreign surety company which is qualified to transact surety 

business in this state. The undertaking shall be in a form 

to be prescribed by the commiss:.oner of insurance and shall 

state the following: 

(a) the name and address of the commercial surety 

company which issued the bond; 
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(b) the amount of the bond and the unqualified 

obligation of the surety company to pay the court should the 

defendant fail to appear as guaranteed: and 

(c) a provision that the surety company may not revoke 

the undertaking without good cause. 

{5) The court may examine the sufficiency of any 

undertaking and take any action it considers proper to 

insure that a sufficient undertaking is posted. 

NEW SECTION. Section 77. Guaranteed arrest bond 

certificates. (1) A domestic or foreign surety compa~y which 

has qualified to transact surety business in thi~ stdte may, 

in any year, become surety in an amount not exceeding $500 

with respect to any guaranteed arrest bond certificates 

issued in the year by an automobile club or association or 

by an insurance company authorized to write automobile 

liability insurance within this state by filing with the 

commissioner of insurance an undertaking to become surety. 

(2) The form of the undertaking shall be prescribed by 

the commissioner of insurance but must include those matters 

as required by [section 75}. 

(3) A 

posted by 

certificate, 

guaranteed arrest 

the person whose 

be accepted in 

bond certificate shull, 

signature appears 011 

lie11 of any cast1 bail 

when 

the 

1 n ~1 n 

amount not exceeding $500 as a bail bond to gua.ra:1tt>t• lt\t_' 

appearance of the perstJll in any court, includir1g ffiUilicipdl 
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courts, in this state at the time as may be required by the 

court when the person was arrested for violation of a motor 

vehicle law of this state or ordinance of a municipality of 

this state (except for the offense of driving while 

intoxicated or for any felony) committed prior to the date 

of expiration shown on the guaranteed arrest bond 

certificate. 

(4) A guaranteed arrest bond certificate is subject to 

the same enforcement and forfeiture provisions established 

by [sections 66 through 81] unless otherwise provided by 

law. 

NEW SECTION. Section 78. Violation of a release 

condition-- forfeiture. (1) If a defendant violates a 

condition of release, including failure to appear, the 

prosecuting attorney may move the court in writing for 

revocation of the order of release. A judge may issue a 

warrant for the arrest of a defendant charged with violating 

a condition of release. Upon arrest the defendant shall be 

brought before a judge for proceeding in accordance with 

[section 82]. 

(2) If a defendant fails to appear before a court as 

required, and bail has been posted, the judge may declare 

the bail forfeited. Notice of the order of forfeiture shall 

be mailed to the defendant and the defendant's 

their last known address. 
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(3) If at any time within 30 days after the forfeiture 

the defendant or the defendant's sureties appear and 

satisfactorily excuse the defendant's failure to appear, the 

judge may direct the forfeiture to be discharged upon terms 

as may be just. 

NEW SECTION. Section 79. Surrender of defendant. (1) 

At any time before the forfeiture of bail: 

(a) the defendant may surrender to the court or any 

peace officer of this state; or 

{b) the surety may arrest the defendant and surrender 

the defendant to the court or any peace officer of this 

state. 

(2) The peace officer must detain the defendant in the 

officer's custody as upon comrnitme~t and shall file a 

certificate, acknowledging the surrender, in the court 

having jurisdiction of the defendant. The court may then 

order the bail exonerated. 

NEW SECTION. Section 80. Forfeiture procedure. When 

the order of forfeiture is not discharged, the court having 

jurisdiction shall proceed with the forfeiture of the bail 

posted as follows: 

(l) if any money has been posted as bail, the court 

must pay over the money t-.o the treasury of the city or 

county wh~re the money was posted; or 

(2) if other property is posted ~~~ a condition of 
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release, the property shall be sold in the same manner as 

execution of sales in civil actions. The proceeds of the 

sale shall be used to satisfy all court costs and prior 

encumbrances, if any, and from the balance, a sufficient sum 

to satisfy the judgment or forfeiture shall be paid into the 

treasury of the city or county where the case is pending. 

(3) If a surety bond has been pcsted as bail, execution 

may be issued against the sureties or the surety company in 

the same manner as executions in civil actions. 

NEW SECTION. Section 81. Use of forfeit"d bail as 

restitution. (l) If the court enters a judgment declaring 

bail to be forfeited or if the order of forfeiture lS not 

discharged, the court having jurisdiction may order the bail 

forfeited to be paid as restitution to any victim of the 

offense for which the court has received bail. Whenever the 

court believes restitution may be proper, the court shall 

order a hearing for the purpose of considering the nature 

and extent of the victim's pecuniary loss as defined by law. 

(2) If the court finds that restitution is appropriate, 

the court shall order restitution in an amount not exceeding 

the amount of the victim's complaint or the amount of the 

victim's pecuniary loss. 

(3) An order to require restitution is a judgment 

against the defendant and the defendant's sureties, and the 

court may order the restitution to be made by payment of 
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money deposited as bail. Any balance of the bail money must 

be disposed of in the manner prescribed in [section 80}. 

(4) A determination or decision under this section is 

not admissible as evidence 1n any other civil action and is 

not res judicata in any civil action. 

NEW SECTION. Section 82. Appearance of the arrested 

person. Any person arrested, whether with or without a 

warrant, shall be taken without unnecessary delay before the 

nearest and most accessible judge for an initial appearance. 

NEW SECTION. Section 83. Duty of the court. (1) The 

judge shall inform the defendant: 

{a) of the charge or charges against the defendant; 

(b) of the defendant's right to counsel; 

{c) of the defendant's right to have counsel assigneJ 

by a court of record in accordance with [section 58]; 

(d) of the general circumstar1ces under which the 

defendant may obtain pretrial release; 

(e) of the defendant's right to refuse to make a 

statement and that any statement made by the defendant may 

be offered in evidence at the defendant's trial; and 

(f) of the defendant's right to a judicial 

determination of whether probable cause exists if the charge 

is by complaint alleging the commission of a felony. 

(2) The judge shall admit the defendatlt to bail as 

provided by law. 
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NEW SECTION. Section 84. Preliminary e><amination 

when held. (1) After the initial appearance, in all cases 

where the charge is triable in·district court, the justice 

court shall, within a reasonable time, hold a preliminary 

examination unless: 

(a) the defendant waives a preliminary examination; 

(b) the district court has granted leave to file an 

information: 

(c) an indictment has been returned; or 

(d) the case is triable in a justice court. 

NEW SECTION. Section 85. Waiver. If the defendant 

waives the preliminary examination, the justice shall hold 

the defendant to answer to the court having jurisdiction of 

the offense. 

NEW SECTION. Section 86. Presentation of evidence. (1) 

The defendant may not enter a plea. The judge shall hear the 

evidence without unnecessary delay. All witnesses must be 

examined in the presence of the defendant. The defendant may 

cross-examine witnesses .·:against him and may introduce 

evidence in his own behalf'" 

{2) During the examin.3.tion of any witness or when the 

defendant is making a statement or testifying, the judge 

may, and on the request of the 

exclude all other witnesses. 

witnesses to be kept separate 
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communicating with each other until all are examined. 

(3) Objections to evidence on the ground that it was 

acquired by unlawful means are not properly made at the 

preliminary examination. Motions to suppress must be made 

to the trial court as provided in (section 173]. 

NEW SECTION. Section 87. Disposition of the defendant. 

(1) If from the evidence it appears that there is probable 

cause to believe that an offense has been committed and that 

the defendant committed it, the judge shall hold the 

defendant to answer to the court having jurisdiction of the 

offense. 

(2) If from the evidence it appears that there is 

insufficient probable cause to believe that an offense has 

been committed and that the defendant committed it, the 

judge shall di~rniss the complaint and discharge the 

defendant. The discharge of the defendant may not preclude 

the state from instituting a subsequent prosecution for the 

same offense. 

NEW SECTION. Section 88. Record of pr-eliminal:"y 

examination. (l) The testimony of each witness must be taken 

by a court-appointed stenographer upon demand by the county 

attorney, the defendant, or the defendant's counsel. 

(2) After concluding the proceeding, if the justice 

holds the defendant to answer, the justice shall transmit 

immediately to the clerk of the court having jurisdiction of 
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the offense all papers in the proceeding and any bail taken 

by the justice. 

NEW SECTION. Section 89. Methods of commencing 

prosecution. A prosecution may be commenced by: 

(1) a complaint; 

(2) an information following a preliminary examination 

or waiver of a preliminary examination; 

{3) an information after leave of court has been 

granted; or 

(4) an indictment. 

NEW SECTION. Section 90. Required 

prosecutions of offenses charged in 

shall be by indictment or information. 

methods. (1) All 

the district courts 

(2) All other prosecutions of offenses shall be by 

complaint. 

NEW SECTION. Section 91. Filing a complaint. (l) When 

a complaint is presented to a court charging a person with 

the commission of an offense, the court may examine the 

complainant and any affidavits, if filed, to determine 

whether a charge may be filed. 

(2) If it appears from any affidavit filed with the 

chaLge, or from testimony of the complainant that there is 

probable cause to believe that an offense has been committed 

and that the person against whom the charge is made has 

committed it, the court may issue a warrant of arrest. 

-ss-

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

ll 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1439/01 

NEW SECTION. Section 92. Amending a complaint. A 

complaint may be amended, with leave of court, under the 

same circumstances and in the same manner as an information. 

NEW SECTION. Section 93. Leave to file. (1) The county 

attorney may apply directly to the district court for 

permission to file an information against a named defendant. 

If the defendant named is a district court judge, the county 

attorney shall apply directly to the supreme court for leave 

to file the information. 

(2) An application must be by affidavit supporled by 

such evidence as the judge or chief justice may require. lf 

it appears that there is probable cause to believe that 

offense has been committed by the defendant, the judge 

an 

or 

chief justice shall grant leave to file the information; 

otherwise the application shall be denied. 

(3) When leave to file an information has been granted, 

a warrant or summons may issue for the defendant's arrest or 

appearance. 

~4) When leave is granted to file an information 

against a district court judge, the chief justice shall 

designate and direct a judge of the dis~rict court of 

another district to preside at the trial of the informat1on 

and hear and determine all pleas and motions affecting the 

defendant under the information before and after judgmenl. 

All necessacy records shdll be transferred to the clerk of 
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the district court of the district in which the action 

arose. 

NEW SECTION. Section 94. Amending an information as to 

substance. (l} The court shall grant leave to amend an 

information as to matters of substance at any time, but not 

less than 5 days before trial, provided that a motion is 

timely filed, states the nature of the proposed amendment, 

and is accompanied by an affidavit stating facts which show 

the existence of probable cause to support the charge as 

amended. A copy of the proposed amended information shall be 

included with the motion to amend an information. 

{2) If the court grants leave to amend the information, 

the defendant shall be arraigned on the amended information 

without unreasonable delay and shall be given a reasonable 

period of time to prepare for trial on the amended 

information. 

NEW~ SECTION. Section 95. Amending an information as to 

form. The court may permit an information to be amended as 

to form at any time before verdict or finding if no 

additional or different offense is charged and if 

substantial rights of the defendant are not prejudiced. 

NEW SECTION. Section 96. Time for filing information. 

(1) After a finding of probable cause following a 

preliminary 

examination, 

examination or waiver of 

or after leave of court has been 
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30 days in the proper 

the defendant with 

supported by probable 

(2) The court, unless good cause to the contrary is 

shown, shall dismiss the prosecution if an information is 

not filed within 30 days as required in subsection (1). 

NEW SECTION. Section 97. Summoning grand jury. ( l) A 

grand jury may only be drawn or summoned when the district 

judge, in his discretion, considers a grand jury to be 1n 

the public interest and orders the grand jury to be drawn or 

summoned. The composition and drawing of a grand jury shall 

be in accordance with Title 3, chapter 15, part 6. 

(2} The district judge may direct the selection of one 

or more alternate jurors who shall sit as regular jurors 

before an indictment is found or a grand jury investigation 

is concluded. If a member of the jury becomes unable to 

perform his duty, the juror may be replaced by an alternate. 

NEW SECTION. Section 98. Challenges to grand jury or 

grand jurors. (l} The attorney general or county attorney 

may challenge the panel of a grand jury on the ground that 

the grand jury was not selected, drawn, or summoned 

according 

the ground 

to law 

that 

and may challenge an individual juror on 

the juror is not legally qualified. 

Challenges shall be made before the oHiministration of the 
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oath of the jurors, may be oral or in writing, and shall be 

tried and decided by the court. 

(2) A motion to dismiss the indictment may be based on 

the grounds that a grand jury ~as not selected, drawn, or 

summoned according to law or that the individual juror was 

not legally qualified. An indictment may not be dismissed 

on grounds that one or more members are not legally 

qualified if it appears from the record kept pursuant to 

[sections 97 through 112] that eight or more jurors, after 

deducting those not legally qualified, concurred in finding 

the indictment. 

NEW SECTION. Section 99. Excuse or discharge of grand 

jurors. Any time for cause shown, the court may excuse or 

discharge a juror or jurors either temporarily or 

permanently and, in the latter event, the court may impanel 

another person or persons in place of the juror or jurors 

discharged. 

NEW SECTION. Section 100. Foreman. The court shall 

appoint one of the jurors to be a foreman. The foreman shall 

have the power to administer oaths or affirmations and shall 

sign all indictments. The foreman or another juror 

designated by the foreman shall keep a record of the number 

of jurors concurring in the finding of every indictment and 

shall file the record with the clerk of court, but the 

record may not be made public except on order of the court. 
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NEW SECTION. Section 101. Appointing special 

prosecutor. When the county attorney or attorney general is 

the subject of the grand jury investigation, the court shall 

appoint a special prosecutor. If a special prosecutor is 

appointed, the county attorney's or attorney general's 

office may not participate in an official capacity, but only 

as witnesses. 

NEW SJ;:<:_"!:I_ON_._ Section 102. Charge to the grand jury. 

When a grand jury is impaneled and swurn, it shall be 

charged by the judge who summoned it. In making the cnarge, 

the court shall instruct the jury as to its duties and the 

matters which jurors may consider. The prosecutor may bring 

additional matters before the grand jury which are 

consistent with the original charge or are developed during 

the proceedings. 

NEW SE_C_!IO~. Section 103. Closed hearing. SubJect to 

any right to an open hearing in contempt proceedings, the 

court shall order a hearing on matters affecting a gra11d 

jury proceeding to be closed. This rule may not affect a 

defendant's 

indictment. 

discovery rights after the filing of the 

NEW SECTION. Section 104. Power and duties of grand 

jurors. The grand jury shall inquire into those matters as 

directed by the court sumrnoning the jury and other matters 

as presented by the prosecutor. 
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NEW SECTION. Section 105. Subpoena of witnesses. (1) A 

subpoena requiring the attendance of a witness before the 

grand jury may be signed and issued by the county attorney, 

by the foreman of the grand jury, or by the judge of the 

district court. 

(2} The fees and mileage of witnesses subpoenaed 

pursuant to this section shall be the same as required in 

criminal actions. 

{3) All provisions relating to subpoenas in criminal 

actions apply to subpoenas issued pursuant to this section, 

including provisions of [sections 182 through 190]. 

NEW SECTION. Section 106. Reception of evidence. In 

the investigation of a charge, the grand jury shall receive 

no other evidence than that given by witnesses prod11Ced and 

sworn before it, furnished by legal evidence, or the 

deposition of a witness. 

NEW SECTION. Section 107. Advice and assistance to 

grand jury. (i) The 

advice of the judge. 

grand jury may at all times ask the 

Unless his advice is asked, the judge 

may not be present during sessions of the grand jury. 

{2) The prosecutor may at all times appear before the 

grand jury for the purpose of giving information or advice 

relative to any matter cognizable by the grand jl1ry and may 

interrogate witnesses before the grand jury whenever he 

thinks it necessary. 
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(3) Subject to the approval of the court, the county 

attorney may employ a special prosecutor, investigators, 

interpreters, and experts at an agreed compensation to be 

first approved by the court. 

NEW SECTION. Section 108. Who may be present. The 

prosecutor, witnesses 

needed and, for 

under examination, 

of taking 

interpreters when 

the evidence, a 

stenographer or 

the purpose 

operator of a recording device may be 

present while the grand jury is in session. No person other 

than the jurors may be present while the grand jury is 

deliberating or vQting. 

NEW SECTION. Section 109. Recorded proceedings. (1) 

The grand jury shall appoint a stenographer to take in 

shorthand the testimony of witnesses, or the testimony may 

be taken by a recording device, but the record shall include 

the testimony of all witnesses on that particular 

investigation. 

(2) The stenographic reporter or operator of a 

recording device shall, within 30 days after an indictment 

has been found, certify and file with the clerk of the 

district court the shorthand notes or the recordings made 

and an original transcript of the notes or recordings. 

(3) An unintentional failure of any recording to 

reproduce all or any portion of a proceeding may not affect 

the validity of the prosecution. 
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NEW SECTION. Section 110. Secrecy of proceedings. (1) 

A grand juror, an interpreter, a stenographer, an operator 

of a recording device, any typist who transcribes recorded 

testimony, or the prosecutor may not disclose matters 

occurring before the grand jury except as otherwise provided 

for in [this act]. No obligation of secrecy mdy be imposed 

on any person except in accordance with this section. A 

knowing violation of this section may be punishable as 

contempt of court. 

(2) Disclosure of matters occurring before the grand 

jury, other than its deliberations and the vote of any 

juror, may be made to any prosecutor or investigator of this 

state, and prosecutors or investigators from any other 

state, or the federal government for use in the performance 

of their duty. 

(3) Disclosure otherwise prohibited by this section of 

matters occurring before the grand jury may also be made: 

(a) if directed by the court preliminary to or in 

connection with a judicial proceeding; 

(b) 1or.~hen permitted by the court at the request of the 

defendant, upon a showing that grounds may exist for a 

motion to dismiss the indictment because of matters 

occurring before the grand jury; or 

(c) when permitted by the court, to a defendant 

pursuant to a proper discovery motion. 
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NEW SECTION. Section 111. Discharge of jury. When the 

grand jury certifies completion of business before it and 

the court concurs, it shall be discharged by the court. 

NEW SECTION. Section 112. Expenses of grand jury. (1) 

Except as provided in subsection (2), all expenses of the 

grand jury, including special prosecutors, experts, 

investigators, and interpreters, if any, must be paid by the 

treasurer of the county out of the general fund of the 

county, upon warrants drawn by the county auditor or the 

clerk of the district court upon a written order of the 

judge of the district court of the county. 

(2) If the county has a district court fund, all 

expenses of a grand jury must be paid out of that fund. 

(3) Subject to the procedur~s established by law, the 

state shall reimburse the court for juror and witness fees 

and witness expenses. The county shall deposit the amount 

reimbursed in the general fund unless the county has a 

district court fund. If the county has a district court 

fund, the amount reimbursed must be deposited in that fund. 

NEW SECTION. Section 113. Finding an indictmcnl. ( 1) 

The grand jury shall find an indictment when all lhe 

evidence before it taken together would in its judgment 

warrant a conviction by a trial jury. An indictment may be 

found only upon the concurrence of at least eight grand 

jurors. 
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(2) If a complaint or information is pending against 

the defendant and eight jurors do not concur in finding an 

indictment, the foreman shall report the decision to the 

district judge. 

NEW SECTION 0 Section 1140 Presenting an indictment. 

(1) An indictment, when found by the grand jury, must be 

signed by the foreman and presented by the foreman in the 

presence of the grand jury to the court and must be filed 

with the clerk. The court shall then issue a warrant or 

summons for the defendant. 

(2) The court may direct that an indictment shall be 

kept secret until the defendant is in custody or has 

appeared to answer the charge and a person may not disclose 

the execution of a warrant or summons. 

NEW SECTION 0 Section 1150 Form of charge o ( 1) Th" 

charge shall be in writing in the name of the state or 

appropriate municipality and specify the court in which the 

charge is filed. The c~arge shall be a plain, concise, and 

definite statement of the essential facts constituting the 

offense charged, including the name of the offense, whether 

the offense is a misdemeanor or felony, the name of the 

person charged, and the time and place of its occurrence a!; 

definitely as can be determined. The charge shall state for 

each count the official or customary citation of the 

statute, rule, regulation, or other provision of law which 

-6~-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1439/01 

the defendant is alleged to have violated. 

(2) If the charge is by information or indictment, it 

shall include endorsed on the information or indictment the 

names of the witnesses for the state, if known. 

{3) If the charge is by complaint, it shall be signed 

on oath by a person having knowledge of the facts or by the 

prosecuting attorney. 

(4) If the charge is by information, it shall be signed 

by the prosecuting attorney. If the charge is by indictment, 

it shall be signed by a foreman of the grand jury. 

(5) The court, on motion of the defendant, may strike 

surplusage from the indictment or information. 

(6) A charge may not be dismissed because of a formal 

defect which does not tend to prejudice a substantial right 

of the defendant. 

NEW SECTION o Section 1160 Joinder of offenses 0 ( 1) Two 

or more offenses, or different statements of the same 

offense, may be charged in the same charging document in a 

separate court, or alternatively, if the offenses charged, 

whether felonies or misdemeanors or both, are of the same or 

similar character or are based on the same transaction or on 

two or more acts or transactions connected together Qr 

constituting parts of a common scheme or plan. Allegations 

made in one count may be incorporatl'd by reference in 

another count. 
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(2) If two or more charging documents are filed in the 

case, the court may order them to be consolidated. 

(3) The prosecution is not required to elect between 

the different offenses set forth in the charging document 

and the defendant may be convicted of any number of offenses 

charged except as provided in [section 118). Each offense of 

which the defendant is convicted must be stated in the 

verdict or the finding of the court. 

NEW SECTION. Section 117. Joinder of defendants. Two 

or more defendants may be charged in the same indictment, 

information, or complaint if they are alleged to have 

participated in the same act or transaction or in the same 

series of acts or transactions constituting an offense or 

offenses. The defendants may be charged in one or more 

counts together or separately and all of the defendants need 

not be charged in each count. 

NEW SECTION. Section 118. Multiple charges. (1) When 

the same transaction may establish the commission of more 

than one offense, a person charged with the conduct may be 

prosecuted for each offense. 

(2) A defendant may not, however, be convicted of more 

than one offense if: 

(a) one offense is included in the other; 

(b) one offense consists only of a conspiracy or other 

form of preparation to commit the other; 
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(c) inconsistent findings of fact are required to 

establish the commission of the offenses; 

(d) offenses differ only in that one 1s defined to 

prohibit a specific instance of the conduct; or 

(e) the offense is defined to prohibit a continuing 

course of conduct and the defendant's course of conduct was 

interrupted, unless the law provides that the specific 

periods of the conduct constitute separate offenses. 

NEW SECTION. Section 119. Prosecution based on same 

transaction barred by former prosecution. (l) When two or 

more offenses are known to the prosecuting attorney, are 

supported by probable cause, are consummated before the 

original charge, and jurisdiction and venue of the offenses 

lie in a single court, a prosecution based upon the same 

transaction as a former prosecution 1s barred under the 

following circumstances: 

(a) the former prosecution resulted in an acquittal. 

There is an acquittal whenever the prosecution results in a 

finding of not guilty by the trier of fact or in a 

determination that there is insufficient evidence to warrant 

a conviction. A finding of guilty of a less~r included 

offense that is subsequently set aside is an acqu1ttal of 

the greater offense that was charged. 

(b) the former prosecution resulted in a cottvictioil 

that has not been set aside, rever3ed, or vacated; 
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(c) after a charge had been filed the prosecution was 

terminated by a final order or judgment for the defendant 

which has not been set aside, reversed, or vacated; 

(d) the former prosecution was terminated for reasons 

not amounting to an acquittal and takes place: 

(i) in a jury trial, after the jury was sworn but 

before verdict; or 

(ii) in a nonjury trial, after the first witness is 

sworn but before the verdict. 

(2) A prosecution based upon the same transaction as a 

former prosecution is not barred under subsection (l)(d) 

when: 

(a) the defendant consents to the termination or waives 

his right to object to the termination; or 

(b) the trial court finds the termination is necessary 

because: 

( i) it is physically impossible to proceed with the 

trial in conformity with law; 

(ii} there is a legal defect in the proceedings which 

would make any judgment entered upon a verdict reversible as 

a matter of law: 

(iii) prejudicial conduct makes it impossible to proceed 

with the trial without manifest injustice to either the 

defendant or the state; 

(iv) the jury is unable to agree upon a verdict; or 
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(v} false statements of a juror during voir dire 

prevent a fair trial. 

NEW SECTION. Section 120. Former prosecution in 

another jurisdiction. When conduct constitutes an offense 

within the concurrent jurisdiction of this state and of the 

United States, or another state, or of two courts of 

separate, overlappi~g, or concurrent jurisdictions in this 

state, a prosecution in any other jurisdiction is a bar to a 

subsequent prosecution in this state under the same 

circumstances barring further prosecution in this state if: 

(1) the first prosecution resulted in an acquittal or 

in a conviction and the subsequent prosecution is based on 

an offense arising out of the same transaction; or 

(2) the former prosecution was terminated, after the 

charge had been filed, by an acquittal or by a final order 

or judgment for the defendant which has not been set aside, 

reversed, or vacated; and the acquittal, final order, or 

judgment necessarily required a determination inconsistent 

with a fact which must be established for conviction of the 

offense for which the defendant is subsequently prosecuted. 

NEW SECTION. Section 121. Former prosecution not a 

bar. A prosecution is not a bar if: 

(1) thP former prosecution was before a court which 

lacked jurisdiction over the defendant or tt1e offense; or 

(2) the former prosecution resulted in a judgment of 
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conviction which was held invalid in a postconviction 

hearing. 

NEW SECTION. Section 122. Pretrial proceedings 

exclusion of public and sealing of records. (1) Except as 

provided in this section, pretrial proceedings and their 

record shall be open to the public. If, at the pretrial 

proceedings, testimony or evidence is advanced that is 

likely to threaten the fairness of a trial, the presiding 

officer shall advise those present of the danger and shall 

seek the voluntary cooperation of the news media in delaying 

dissemination of potentially prejudicial information by 

means of public communication until the impaneling of the 

jury or until an earlier time consistent with the fair 

administration of justice. 

(2) The defendant may move that all or part of the 

proceeding be closed to the public or, with the consent of 

the defendant, the judge may take action on his own motion. 

(3) The judge may close a preliminary hearing, bail 

hearing, or any other pretrial proceedings, including a 

motion to suppress, and may seal the record only if: 

(a) the dissemination of information from the pretrial 

proceeding and its record would create a clear and present 

danger to the fairness of the trial; and 

(b) the prejudicial effect of the information on trial 

fairness cannot be avoided by any reasonable alternative 
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means. 

(4) Whenever under this section all or part of any 

pretrial proceeding is held in chambers or otherwise closed 

to the public, a complete record shall be kept and made 

available to the public following the completion of trial or 

earlier if consistent with trial fairness. 

(5) When the judge determines that a document filed in 

support of a charge or warrant would present a clear and 

present danger to the defendant's right to a fair trial, all 

or part of the document shall be sealed until the trial is 

completed or earlier if consistent with trial fairness. 

NEW SECTION. Section 123. Misdemeanor offenses. In all 

cases in which the defendant is charged with a misdemeanor 

offense, he may appear by counsel only, although the court 

may require the personal attendance of the defendant at any 

time. 

NEW SECTION. Section 124. Felony offenses. 1 l) Excepl 

as otherwise provided in [this actJ, the defendant in all 

cases in which a felony is charged must be present at the 

initial appearance, arraignment, entry of plea, preliminary 

examination, trial, at the time of imposition of sentence, 

and when otherwise requir~d by the court. 

(2) The defendant may be present 

proceedings. 

at a 11 other 

(3) Presence of the defendant is not requirPd before 

-72-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1439/01 

the supreme court. 

NEW SECTION. Section 125. Absence of defendant from 

trial. (1) In a misdemeanor case, if the defendant fails to 

appear in person, either at the time set for trial or at any 

time during the course of the trial, and: 

(a) if the defendant's counsel is authorized to act on 

the defendant's behalf, the court shall proceed with the 

trial unless good cause for continuance exists; or 

(b) if the defendant's counsel is not authorized to act 

on the defendant's behalf or if the defendant is not 

represented by counsel, the court, in its discretion, may do 

one or more of the following: 

(i) order a continuance; 

(ii) order bail forfeited; 

(iii) issue a bench warrant; or 

(iv) proceed with the trial after finding that the 

defendant had knowledge of the trial date and is voluntarily 

absent. 

( 2) The absence of the defendant during the trial of a 

felony offense, after the t[i~l has commenced in the 

defendant's presence, may not prevent the trial from 

continuing, up to and including the return of a verdict, if: 

(a) the defendant has been removed from the courtroom 

f0r disruptive behavior after receiving a warning that 

removal will result if the defendant persists in conduct 
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that is so disruptive that the trial cannot be carried on 

with the defendant in the courtroom: or 

(b) the defendant is voluntarily absent and the offense 

is not one which is punishable by death. 

(3} Nothing in this section limits the right of the 

court to order the defendant to be personally present at the 

trial for purposes of identification unless counsel 

stipulates to the issue of identity. 

NEW SECTION. Section 126. Absence of defendant on ------

receiving verdict or at sentencing. (1) In all misdemeanor 

cases, the verdict may be returned and the sentence imposed 

without the defendant being present. 

(2) In all felony cases, the defendant must appear in 

person when the verdict is returned or sentence is imposed 

unless, after the exercise of due diligence to procure the 

defendant's presence, the court finds that it is in the 

interest of justice that the verdict be received and 

sentence be pronounced in the defendant's absence. 

~)lW ~ECTION.~ Section 127. Pretrial diversion. (1) The 

prosecutor and defendant, who has counsel or who has 

voluntarily waived counsel, may agree that a prosecution 

will be deferred for a specified period of time based on any 

or all of the following conditions: 

(a) that the defendant not commit any offense; 

(b) that the defendant not engagt:' in specified 
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activities, conduct, and associations bearing a relationship 

to the conduct upon which the charge against him is based; 

(C) that the defendant participate in a supervised 

rehabilitation program that may include treatment, 

counseling, training, or eductioni 

(d) that the defendant make restitution in a specified 

manner for harm or loss caused by the offense; or 

{e) any other reasonable conditions. 

{2) The agreement may include stipulations concerning 

the admissibility of evidence, specified testimony, or 

dispositions if the deferral of the prosecution is 

terminated and there is a trial on the charge. The 

agreement shall be in writing signed by the parties and 

state that the defendant waives his right to speedy trial 

for the period of deferral. 

(3) The prosecution shall be deferred for the period 

specified in the agreement unless there has been a violation 

of its terms. 

(4) The agreement shall be terminated and the 

prosecution automatically dismissed with prejudice upon 

expiration and compliance with the terms of the agreement. 

NEW SECTION. Section 128. Place of arraignment. The 

defendant shall be arraigned in the court that has trial 

jurisdiction of the charge. 

NEW SECTION. Section 129. Manner of conducting 
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arraignment. (1) Arraignment shall be conducted in open 

court and shall consist of reading the charge to the 

defendant or stating to the defendant the substance of the 

charge and calling on the defendant to plead to the charge. 

The defendant shall be given a copy of the charging document 

before being called upon to plead. 

(2) The court shall inquire of the defendant, or the 

defendant's counsel, the defendant's true name, and if the 

defendant's true name is given as any other than that used 

in the charge, the court must order the defendant's name to 

be substituted for the name under which the defendant is 

charged. 

(3) The court shall determine whether the defendant is 

under any disability which would prevent the court in its 

discretion from proceeding with the arraignment. The 

arraignment may be continued until the court de~ermines the 

defendant is able to proceed. 

NEW SECTION. Section 130. Plea alternatives. ( l) A ------

defendant may plead not guilty or guilty. If a defendant 

refuses to plead, or if a defendant corporation fails to 

appear, the court shall enter a plea of not guilty. 

( 2) With the approval of the court. and the consent of 

the prosecuting attorney, a defendanL mdy enter a plea of 

guilty reserving the right, on appeal from Lhe judgment, to 

review the adverse determination of any specified pretrial 
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motion. If the defendant prevails on app~al, the defendant 

shall be allowed to withdraw the plea. 

NEW SECTION. Section 131. Advice to defendant. Before 

accepting a plea of guilty, the court shall determine that 

the defendant understands the following: 

(1) the nature of the charge for which the plea is 

offered, the mandatory minimum penalty provided by law, if 

any, the maximum penalty provided by law, including the 

effect of any penalty enhancement provision or special 

parole restriction and, when applicable, that the court may 

also order the defendant to make restitution of the costs 

and assessments provided by law; and 

{2) if the defendant is not represented by an attorney, 

that he has the right to be represented by an attorney at 

every stage of the proceeding against him and, if necessary, 

one will be appointed to represent the defendant; and 

(3) that the defendant has a right to plead not guilty 

or to persist in that plea if it has already been made, and 

he has the right to be tried by a jury and at the trial has 

a right to the assistance of counsel, the right to confront 

and cross-examine witnesses against the defendant, and the 

right not to be compelled to reveal personally incriminating 

information; and 

(4) that if the defendant pleads guilty in fulfillment 

of a plea agreement, the court is not required to accept the 
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terms of an agreement, and that the defendant may not be 

entitled to withdraw the plea if the agreement is not 

accepted pursuant to (section l33}i and 

(5) that if the defendant's plea of guilty is accepted 

by the courts there will not be a further trial of any kind, 

so that by pleading guilty the defendant waives the right to 

a trial. 

NEW SECTION. Section 132. Insuring plea is voluntary. 

The court may not accept a plea of guilty without first 

determining that the plea is voluntary and not the result of 

force or threats or of promises apart from the plea 

agreement. The court shall also inquire as to whether the 

defendant's willingness to plead guilty results from prior 

discussions between the prosecuting attorney 

defendant or the defendant's attorney. 

and the 

NEW SECTION. Section 133. Plea agreement procedure. 

11) The prosecuting attorney and the attorney for the 

defendant, or the defendant when acting pro se, may engage 

in discussions with a view toward reaching an agreerr.ent 

that, upon the entering of a plea of guilty to a charged 

cffense or to a lesser or related offense, 

attorney will do any of the following: 

the prosecuting 

(a) move for dismissal of other charges; 

(b) agree that a specific sentence is the appropriate 

disposition of the case; or 
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(c} make a recommendation, or agree not to oppose the 

defendant's request, for a particular sentence, with the 

understandin9 that the recommendation or request may not be 

binding upon the court. 

(2) If a plea agreement has been reached by the 

parties, the court shall, on the record, require a 

disclosure of the agreement in open court or, on a showing 

of good cause in camera, at the time the plea is offered. If 

the agreement is of the type specified in subsections (l)(a) 

and (l)(c}, the court may accept or reject the agreement, or 

may defer its decision as to the acceptance or rejection 

until there has been 

presentence report. If 

an opportunity 

the agreement 

to 

is 

consider 

of the 

the 

type 

specified in section (l)(c), the court shall advise the 

defendant that, if the court does not accept the 

recommendation or request, the defendant nevertheless has no 

right to withdraw the plea. 

(3} If the court accepts a plea agreement, the court 

shall inform the defendant that it will embody in the 

judgment and sentence the disposition provided for in the 

plea agreement. 

(4) If the court rejects the plea agreement, the court 

shall, on the record, inform the parties of this fact and 

advise the defendant that the court is not bound by the plea 

agreement, afford the defendant an opportunity to withdraw 
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the plea, and advise the defendant that if he persists in 

the guilty plea the disposition of the case may be less 

favorable to the defendant than that contemplated by the 

plea agreement. 

NEW SECTION. Section 134. Determining the accuracy of 

plea. (1) The court may not accept a guilty plea without 

determining that there is a factual basis for the plea in 

felonies or misdemeanors resulting in incarceration. 

(2} A defendant who is unwilling to admit to any 

element of the offense which would provide a factual basis 

for a plea of guilty may, with the consent of the courtr 

enter a plea of guilty to the offense if the defendant 

considers the plea to be in his best interest and a factudl 

basis exists for the plea. 

NEW SECTION. Section 135. Ba~mless error. Any variance 

from the procedure required by this section which 

affect substantial rights of the defendant 

disregarded. 

NEW SECTION. Section 136. Disclosure by 

does 

shall 

not 

be 

the 

prosecution .. (1) Upon request, the prosecutor shall make 

available to the defendant for examination and reproduction 

or testing the following material and information within the 

prosecutor's possession or control: 

(a) the names, addresses, and statements of all persons 

whom the prosecutor may call as witnesses in the 
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case-in-chief; 

(b) all written or oral statements of the defendant and 

of any other person who will be tried with the defendant; 

(c) all written reports or statements of experts who 

have personally examined the accused or any evidence in the 

particular case~ together with the results of physical 

examinations, scientific tests, experiments, or comparisons; 

(d) all papers, documents, photographs, or tangible 

objects that the prosecutor may use at trial or that were 

obtained from or purportedly belong to the defendant; and 

(e) all material or information that tends to mitigate 

or negate the defendant's guilt as to the offense charged or 

that would tend to reduce the defendant's potential 

sentence. 

(2) The prosecutor 

including an appropriate 

may impose reasonable conditions, 

stipulation concerning chain of 

custody, to protect physical evidence produced under section 

( 1 )(d). 

(3) At the same time, the prosecutor shall inform the 

defendant of, and make available to the defendant for 

examination and reproduction, any written or recorded 

material or information within the prosecutor's control 

regarding: 

(a) whether there has been any electronic surveillance 

of any conversations to which the defendant was a party; 
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(b) whether an investigative subpoena has been executed 

in connection with the case; and 

(c) whether the case has involved an informant, and, if 

so, the informant's identity if the defendant is entitled to 

know either or both of these facts under Rule 502 of the 

Montana Rules of Evidence. 

(3) The prosecutor's obligation of disclosure extends 

to material and information in the possession or control of 

members of the prosecutor's staff and of any other persons 

who have participated in the investigation or evaluation of 

the case. 

(4) Upon motion showing that 

substantial need in the preparation 

the 

of 

defendant 

the case 

has 

for 

additional material or information not otherwise provided 

for and 

hardship, 

that 

to 

the 

obtain 

defendant is unable, without undue 

the substantial equivalent by other 

means, the court in its discretion may order any person to 

make it available to the defendant. The court may, upon the 

request of any person affected by the order, vacate or 

modify the order if compliance would be unreasonable or 

oppressive. The prosecutor may not be required to disclose 

or prepare summaries of witnesses' testimony. 

(5) The prosecutor shall furnish to the defendant no 

later than 5 days before trial or at a later time as the 

court may for good cause permit, together with their 
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statements, a list of the names and addresses of all persons 

whom the prosecutor intends to call as rebuttal witnesses to 

the defenses of alibi, compulsion, entrapment, justifiable 

use of force, mistaken identity, or good character or the 

defense that the defendant did not have a particular state 

of mind that is an element of the offense charged. 

NEW SECTION. Section 137. Disclosure by the defendant. 

{1) At any time after the filing in district court of an 

indictment or information, the defendant, in connection with 

the particular crime charged, shall upon written request of 

the prosecutor and approval of the court: 

(a) appear in a line-up; 

(b) speak for identification by witnesses; 

(c) be fingerprinted, palmprinted, footprinted, or 

voiceprinted; 

(d) pose for photographs not involving reenactment of 

an event; 

(e} try on clothing; 

(f) permit the taking of samples of hair, blood, 

saliva, urine, or other specified materials that involve no 

unreasonable bodily intrusions; 

{g) provide handwriting samples: or 

{h) submit to reasonable physical or 

inspection. However, such inspection does not 

psychiatric or psychological examination. 
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(2) Within 10 days after the omnibus hearing in 

district court or at a later time as the court may for good 

cause permit, the defendant shall make available to the 

prosecutor for testing, examination, or reproduction: 

{a) the names, addresses, and statements of all 

persons, other than the accused, whom the defendant may call 

as witnesses in the defense case-in-chief, together with 

their statements; 

(b} the names and addresses of experts whom the 

defendant may call at trial, together with the results of 

their physical examinations, scientific tests, experiments, 

or comparisons, including all written reports and statements 

made by these experts in connection with the particular 

case; and 

{c) all papers, documents, photographs, or other 

tangible objects that the defendant may use at trial. 

(3) The defendant's obligation under this section 

extends to material and information within the possession or 

control of the defendant, defendant's counsel and defens~ 

counsel's staff or investigators. 

(4) Upon motion of the prosecutor showing that the 

prosecutor has substantial need in the preparation of the 

case for additional material or information not otherwi~e 

provided for, that the prosecutor is unable without undu~ 

hardship to obtain the substantial eqtJivalent by other 
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means, and that disclosure will not violate the defendant's 

constitutional rights, the court in its discretion may order 

any person to make material or information available to the 

prosecutor. The court may, upon request of any person 

affected by the order, vacate or modify the order if 

compliance would be unreasonable or oppressive. Defense 

counsel may not be required to prepare or disclose summaries 

of witness testimony. 

NEW SECTION. Section 138. Notice of defenses and 

disclosure of witnesses and their statements. (1) Within 10 

days after the omnibus hearing in district court or at a 

later time as the court may for good cause permit, the 

defendant shall provide the prosecutor with a written notice 

of the defendant•s intention to introduce evidence at trial 

of good character or the defenses of alibi, compulsion, 

entrapment, justifiable use of force, or mistaken identity. 

(2) Within 10 days after receiving a report of 

examination pursuant to [section 151} or at a later time as 

the court may for good cause permit, the defendant shall 

provide the prosecutor with a written notice of the 

intention to introduce evidence at trial of the defense that 

due to a mental disease or defect the defendant did not have 

a particular state of mind that is an essential element of 

the offense charged. 

(3) The notice must specify for each defense the names 
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and addresses of the persons, other than the defendant, whom 

defense counsel may call as witnesses at trial in support of 

the defense together with all written reports or statements 

made by them concerning the results of physical examination, 

scientific tests, experiments, or comparisons. 

(4) Prior to trial the defendant may, upon motion and 

showing of good cause, add to the list of witnesses the 

names of any additional witnesses and disclose their 

statements or report as !equired by this section. After 

trial commences, no witnesses may be called by the defendant 

in support of these defenses unless the name of the witness 

is included on the list and the witness's statement or 

report nas been disclosed as required by this section except 

for good cause shown. 

NEW SECTION. Section 139. Materials not subject to 

disclosure. (l) Except as provided in this section, 

disclosure is not required for the superseded notes or work 

product of the prosecuting or defense attorney. 

(2) If exculpatory information is contained in the 

superseded notes or work product of the prosecution, that 

information must be disclosed. 

NEW SECTION. Section 140. Failure to call a witness or ------
raise a defense. The fact that a witness whose name is on a 

list furnished pursuant to [sections 136 through 146] does 

not testify or that a matter contained in a pretrial notice 
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is not raised may not be corrunented upon at trial unless the 

court, on motion of a party, allows comment after finding 

that the inclusion of the witness's name or the pretrial 

notice constituted an abu~e of the applicable disclosure 

requirement or that other good cause is shown. 

NEW SECTION. Section 141. Continuing duty to disclose. 

If at any time after a disclosure has been made any party 

discovers additional information or material that would be 

subject to disclosure had it been known at the time of 

disclosure, the party shall promptly notify all other 

parties of the existence of the additional information or 

material and make an appropriate disclosure. 

NEW SECTION. Section 142. Investigation not to be 

impeded .. Except as to matters to which discovery is 

restricted and except as to the defendant's counsel advising 

the defendant~ a party or agent of a party may not 

discourage or obstruct communication between any person and 

any party or otherwise obstruct a party's investigation of 

the case. 

NEW SECTION. Section 143. Excision and protective 

orders. (1) Upon a motion of any party showing good cause, 

the court may at any time order that any disclosure be 

deferred or regulated when it finds: 

{a) that the disclosure would result in a risk or harm 

outweighing any usefulness of the unrestricted disclosure to 
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any party; and 

(b) that the risk cannot be eliminated by a less 

substantial restriction of discovery rights. 

(2) Whenever the court finds, upon motion of any party, 

that only a portion of a document or other material is 

discoverable, it may authorize the party disclosing it to 

excise that portion of the material which is nondiscoverable 

and disclose the remainder. 

{3) On motion of the party seeking a protective or 

excision order or in submitting foe the court's 

determination the discoverability of any ma.terial oc 

information, the court may permit that party to present the 

material or information for the inspection of the judge 

alone. Counsel for all other parties may, in the discretion 

of the court, be present when the presentation is made. 

(4) If the court enters an order that any material or 

any portion thereof is not discoverable, the entire text of 

the material must be sealed and preserved in the record in 

the event of an appeal. 

NEW SECTION. Section 144. Sanctions. If at any time 

during the course of the proceeding it is brought to the 

attention of the court that a party has failed to comply 

with any of the provisions of (sections 136 through 146) or 

any order issued pursuant to [sections 136 through 146}, the 

court may impose any sanction that it finds just under the 
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circumstances, including but not limited to: 

(l) ordering disclosure 

previously disclosed; 

(2) granting a continuance; 

of the information not 

(3) holding a witness, party, or counsel in contempt 

for an intentional violation; 

(4) precluding a party from calling a witness, offering 

evidence, or raising a defense not disclosed; or 

(5) declaring a mistrial when necessary to prevent a 

miscarriage of justice. 

NEW SECTION. Section 145. Compelling testimony or 

production of evidence -- immunity~ (1) Before or during 

trial in any judicial proceeding, a judge of the district 

court, upon request by the prosecutor or defense counsel, 

may require a person to answer any question or produce any 

evidence, even though personally incriminating, following a 

grant of use immunity. 

( 2) If a person is required to give testimony or 

produce evidence in accordance with this section in any 

investigation or proceeding, compelled testimony or evidence 

or any information directly or indirectly derived from 

compelled testimony or evidence may not be used against the 

witness in any criminal prosecution. 

(3) Nothing in this section prohibits a prosecutor from 

granting immunity from prosecution for or on account of any 
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transaction, matter, or thing concerning which a witness is 

compelled to testify if in the prosecutor's sole discretion 

it is determined that the ends of justice would be served. 

( 4) Immunity may not extend to prosecution or 

punishment for false statements given in any testimony 

required under this section. 

NEW SECTION. Section 146. Privileged matters. All 

matters which are privileged upon the trial are privileged 

against disclosure through any discovery procedure. 

NEW SECTION. Section 147. When depositions may be 

taken. {l} In felony cases if it appears that a prospect~ve 

witness: 

(a) is likely to be either unable or 

prevented from attending a trial or hearing; 

(b) is likely to be absent from the state at 

of the trial or hearing; or 

otherwise 

the time 

(c) is unwilling to provide relevant information to a 

requesting party, and the witness's testimony is material 

and necessary in order to prevent a failure of justice, the 

district court shall, upon motion of any party and proper 

notice, order that the testimony of the witness be taken by 

deposition and that any designated book, paper, document, 

record, recording, or other material not privileged, be 

introduced at the time the deposition is taken. 

(2) The witness whose deposition is to be taken may be 
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required by subpoena to attend at any place designated by 

the district court, taking into account the convenience of 

the parties and of the witness. 

(3) If the defendant is charged with a felony and it 

appears upon the affidavit of counsel for a party that good 

cause exists to believe that a witness will not respond to a 

subpoena and the administration of justice requires, any 

district judge may issue an arrest warrant commanding the 

arrest of a material witness. The arrest warrant shall 

further order a deposition to be taken without unnecessary 

delay. A person may not be imprisoned for the purpose of 

securing his testimony in any criminal proceeding longer 

than may be necessary to take his deposition. 

NEW SECTION. Section 148. Procedure for taking 

depositions. (1) The party at whose instance a deposition is 

to be .taken shall give to every other party reasonable 

written notice of the time and place for taking a 

deposition. The notice shall state the name and address of 

each person to be examined. On motion of the party upon whom 

the notice is served, the district court for cause shown may 

extend or shorten the time or change the place for taking 

the deposition. 

(2) A deposition shall be taken in the manner provided 

in civil actions. The district court, upon request, may 

direct that any deposition be taken on written 
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interrogatories in the manner provided in civil actions. 

However, a deposition may not be taken of a party defendant 

without his consent, and the scope and manner of examination 

and cross-examination shall be restricted as would be 

allowed in the trial itself. 

(3) The deposition shall be filed with the district 

court making the order and held until the trial. Either 

party shall make available to the other party, or the other 

party's counsel, for examination and use at the taking of 

the deposition any relevant nonprivileged statement of the 

witness being deposed which is in the possession of either 

party. 

(4) Objections to deposition testimony or evidence or 

parts of the testimony or evidence may be reserved for 

subsequent determination by the district court. 

(5) Unless a defendant in custody nas waived, in 

writing, the right to be present at the taking of a 

deposition, the officer 

shall be notified of 

having custody 

the time and 

deposition. The officer having custody 

defendant and keep the defendant in 

witness during the deposition. 

of the defendar1t 

place set for the 

shall produce the 

the presence of a 

(6) A defendant not in custody who fails to appear, 

without good cause, at the taking of a deposition after 

being notified of the time and place set for the deposition 
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will be considered to have waived the right to be present as 

provided in [section 125]. The waiver includes a waiver of 

any objection to the taking and use of the deposition based 

upon that right. 

(7) Whenever a deposition is taken at the instance of 

the prosecution, or whenever a deposition is taken at the 

instance of a defendant who is unable to bear the expense of 

taking a deposition, the district court shall direct that 

the expense of travel and s-ubsistence of the defendant and 

the defendant's attorney for attendance at the examination 

and the cost of the transcript of the deposition shall be 

paid by the state. 

NEW SECTION. Section 149. Use of depositions at trial. 

Any deposition may be used by any party for any purpose 

allowed by the Montana Rules of Evidence. 

NEW SECTION. Section 150. Mental disease or defect 

fitness to proceed state of mind. ( 1) As used in 

[sections 150 through 166], the term "mental disease or 

defect" does not include an abnormality manifested only by 

repeated criminal or anti-social behavior. 

{2) A person who, as a result of mental disease or 

defect, is unable to understand the proceedings against him 

or to assist in his own defense may not be tried, convicted, 

or sentenced for the commission of an offense so long as the 

incapacity endures. 
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(3) Evidence that the defendant suffered from a mental 

disease or defect is admissible to prove that the defendant 

did or did not have a state of mind which is an element of 

the offense. 

NEW SECTION. Section 151. Examination of defendant. 

(1) If the defendant or the defendant's counsel files a 

written motion requesting an examination, or the issue of 

the defendant's fitness to proceed is raised by the court, 

prosecution, or defense counsel, the court shall appoint at 

least one qualified psychiatrist or 

psychologist or shall request the 

licensed clinical 

superintendent of the 

Montana state hospital to designate at least one qualified 

psychiatrist or licensed clinical psychologist, which 

designation may be or include himself, to examine and report 

upon the defendant's mental condition. 

(2) The court may order the defendant to be committed 

to a hospital or other suitable facility for the purpose of 

the examination for a period not exceeding 60 days or a 

longer period as the court determines to be necessary for 

the purpose and may direct that a qualified psychiatrist or 

licensed clinical psychologist retained by the defendant be 

permitted to witness and participate in the examination. 

(3) In the examination any method may be employed which 

is accepted by the medical or psychologll·~tl profession .Eor 

the examination of those alleged to be ::~qt teeing from mental 

-94-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1439/01 

disease or defect. 

(4) If the defendant is indigent or the examination 

occurs at the request of the state, the cost of the 

examination must be paid by the county or the state, or 

both, according to procedures established under 3-5-902(1). 

NEW SECTION. Section 152. Prosecution's right to 

examination. (1) When the defense discloses the report of 

examination to the prosecution or files a notice of the 

intention to rely on a defense of mental disease or defect, 

the prosecution shall be entitled to have the defendant 

examined by a qualified psychiatrist or licensed clinical 

psychologist. 

(2) The report of examination shall be disclosed to the 

defense within 10 days of its receipt by the prosecution. 

NEW SECTION. Section 153. Access to defendant for 

examination. If either the defendant or the prosecution 

wishes the defendant to be examined by a qualified 

psychiatrist or licensed clinical psychologist selected by 

the one proposing the examination in order to determine the 

defendant's fitness to proceed or whether the defendant had, 

at the time the offense was committed, a particular state of 

mind which is an essential element of the offense, the 

examiner shall be permitted to have reasonable access to the 

defendant for the purpose of the examination. 

NEW SECTION. Section 154. Report of examination. (l) A 
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report of the examination shall include the following: 

(a) 

(b) 

a description of the nature of the examination; 

a diagnosis of the mental condition of the 

defendant, including an opinion as to whether the defendant 

is seriously mentally ill as defined in 53-21-102(14); 

(c) if the defendant suffers from a mental disease or 

defect, an opinion as to the defendant's capacity to 

understand the proceedings against him and to assist in his 

own defense; 

(d) when directed by the court, an opinion as to the 

capacity of the defendant to have a particular state of mind 

which is an element of the offense charged; and 

(e) when directed by the court, an opinion as to the 

capacity of the defendant, because of a mental disease or 

defect, to appreciate the criminality of his conduct or to 

conform his conduct to the requirement of law. 

(2) If the examination cannot be conducted by reason of 

the unwillingness of the defendant to participate in the 

examination, the report shall state that fact and include, 

if possible, an opinion as to whether the unwillingness of 

the defendant was the result of mental disease or defect. 

NEW SECTION. Section 155. Psychiatric or psychological 

testimony upon trial. (1) Upon trial, any psychiatrist or 

licensed clinical psychologist who reported under [section 

151 or 154] may be called as a witness by the prosecutor or 
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by the defense. Both the prosecution and the defense may 

summon any other qualified psychiatrist or licensed clinical 

psychologist to testify, but no one who has not examined the 

defendant is competent to testify to an expert opinion with 

respect to the mental condition of the defendant as 

distinguished from the validity of the procedure followed or 

the general scientific propositions stated by another 

witness. 

a psychiatrist or licensed clinical ( 2) When 

psychologist who has examined the defendant testifies 

concerning the defendant's mental condition, he may make a 

statement as to the nature of his examination and his 

medical or psychological diagnosis of the mental condition 

of the defendant. The expert may make any explanation 

reasonably serving to clarify his examination and diagnosis, 

and the expert may be cross-examined as to any matter 

bearing on his competency or credibility or the validity of 

his examination or medical or psychological diagnosis, A 

psychiatrist or licensed clinical psychologist may not offer 

an opinion to the jury on the ultimate issue of whether the 

defendant did or did not have a particular state of mind or 

the capacity to have a particular state of mind which is an 

element of the offense charged. 

NEW SECTION. Section 156. Form of verdict and 

judgment. When the defendant is found not guilty of the 
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charged offense or offenses or any lesser included offense 

for the reason that, due to a mental disease or defect, the 

defendant did not have a particular state of mind that is an 

essential element of the offense charged, the verdict and 

the judgment shall so state. 

NEW SECTION. Section 157. Admissibility of statements 

made during examination or treatment. A statement made for 

the purposes of psychiatric or psychological examination or 

treatment provided for in this section by a person subjected 

to examination or treatment is not admissible in evidence 

against him at trial on any issue other than that of his 

mental condition. It is admissible on the issue of his 

mental condition at trial whether or not it would otherwise 

be considered a privileged communication, only when and 

after the defendant presents evidence that due to a mental 

disease or defect he did not have a particular state of mind 

which is an element of the offense charged. 

NEW SECTION. Section 158. Determination of fitness to 

proceed effect of finding of unfitness-- expenses. (1) 

The issue of the defendant's fitness to proceed may be 

raised by the court, the defendant or his counsel, or by the 

prosecution. When the issue is raised, it shall be 

determined by the court. If neither the prosecution nor 

counsel for the defendant contests the finding of the report 

filed under {section 154]' the court may make the 
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determination on the basis of the report. If the finding is 

contested, the court shall hold a hearing on the issue. If 

the report is received in evidence at the hearing, the 

parties have the right to subpoena and cross-examine the 

psychiatrists or licensed clinical psychologists who joined 

in the report and to offer evidence upon the issue. 

(2) If the court determines that the defendant lacks 

fitness to proceed, the proceeding against him shall be 

suspended, except as provided in subsection (4), and the 

court shall commit him to the custody of the director of the 

department of institutions to be placed in an appropriate 

institution of the department of institutions for so long as 

the unfitness endures. The committing court shall within 90 

days of commitment, review the defendant•s fitness to 

proceed. If the court finds that he is still unfit to 

proceed and that it does not appear that he will become fit 

to proceed within the reasonably foreseeable future, the 

proceeding against him shall be dismissed, except as 

provided in subsection {4), and the county attorney shall 

petition the court in the manner provided in chapter 20 or 

21 of Title 53, whichever is appropriate, to determine the 

disposition of the defendant pursuant to those provisions. 

(3) If the court determines that the defendant lacks 

fitness to proceed because he is developmentally disabled as 

provided in 53-20-102(4), the proceeding against him shall 

-99-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1439/01 

be dismissed and the county attorney shall petition the 

court in the manner provided in chapter 20 of Title 53. 

(4) The fact that the defendant is unfit to proceed 

does not preclude any legal objection to the prosecution 

which is susceptible to fair determination prior to trial 

and without the pe4sonal participation of the defendant. 

(5) The expenses of sending the defendant to the 

custody of the director of the department of institutions to 

be placed in an appropriate institution of the department of 

institutions, of keeping him there, and of bringing him back 

are chargeable to the state and payable according to 

procedures established under 3-5-902(1). 

l'l_EV/ _§_E:CTION. Section 159. Proceedings if fitness 

regained. When the court, on its own motion or upon the 

application of the director of the department of 

institutions, the prosecution, or the defendant or his legal 

representative, determines, after a hearing if a hearing is 

requested, that the defendant has regained fitness to 

proceed, the proceeding shall be resumed. If, however, the 

court is of the view that so much time has elapsed since the 

commitment of the defendant that it would be unjust to 

resume the criminal proceedings, the court may dismiss the 

charge and may order the defendant to be discharged, or 

subject to the law governing the civil commitment of persons 

suffering from serious mental illness, order the defendant 
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committed to an appropriate institution of the department of 

institutions. 

t:' w SECTIO]>I~._ Section 160. Commitment upon finding of 

not guilty by reason of lack of mental state-- hearing to 

det-_ermine release or discharge. (1) When a defendant is 

found not guilty for the reason that due to a mental disease 

or defect he could not have a particular state of mind that 

is an essential element of the offense charged, the court 

shall order a predisposition investigation in accordance 

with {section 224], which must include an investigation of 

the present mental condition of the defendant. If the trial 

was by jury, the court shall hold a hearing to determine the 

appropriate disposition of the defendant. If the trial was 

by the court, the court may hold a hearing to obtain any 

additional testimony it considers necessary to determine the 

appropriate disposition of the defendant. If the trial was 

by the court, the court may hold a hearing to obtain any 

additional testimony it considers necessary to determine the 

appropriate disposition of the defendant. In either case, 

the testimony and evidence presented at trial shall be 

considered by the court in making its determination. 

(2) The court, upon finding that the defendant may not 

be discharged or released without danger to others, 

order the defendant committed to the custody 

shall 

of the 

superintendent of the Montana state hospital to be placed in 
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an appropriate institution for custody, care, and treatment. 

(3) A person committed to the custody of the 

superintendent shall have a hearing within 180 days of his 

confinement to determine his present mental condition and 

whether he may be discharged or released without dange~ to 

others. The hearing shall be conducted by the court that 

ordered the commitment unless that court transfers 

jurisdiction to the third judicial district. The court shall 

cause notice the hearing to be served upon the person, 

his counsel, and the prosecuting attorney. The hearing is a 

civil proceeding, and the burden shall be upon the defendant 

to prove by a preponderance of the evidence that ~ .. - may be 

safely released. 

(4) According to the determination of the court upon 

the hearing, the defendant shall be discharged or released 

on conditions the court determines to be necessary or shall 

be committed to the custody of the superintendent of the 

Montana state hospital to be placed in an appropriate 

institution for custody, care, and treatment. 

NEW SECTION. Section 161. Discharge or release upon 

motion of superintendent. (1) If the superintendent of the 

Montana state hospital believes that a person committed to 

his custody under [section 160) may be discharged or 

released on condition without danger to himself or others, 

he shall make app1ication for the discharge or rel~ase of 
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the person in a report to the court by which the person was 

committed and shall send a copy of the application and 

report to the prosecutor of the county from which the 

defendant was committed. 

(2) The court shall then appoint at least two qualified 

examiners who shall be either psychiatrists or licensed 

clinical psychologists to examine the person and to report 

their opinion as to his mental condition within 60 days or a 

longer period which the court determines to be necessary for 

the purpose. To facilitate the examinations and the 

proceedings thereon, the court may have the person confined 

in any institution located near the place where the court 

sits which may be designated by the superintendent of the 

Montana state hospital as suitable for the temporary 

detention of irresponsible persons. 

(3) If the court is satisfied by the report filed under 

subsection (1) and the testimony of the reporting 

psychiatrist or licensed clinical psychologist that the 

committed person may be discharged or released on condition 

without danger to himself or others, the court shall order 

his discharge or his release on conditions which the court 

determines to be necessary. 

(4) If 'the court is not satisfied, it shall promptly 

order ~. hearing to determine whether the person may safely 

be discharged or released. A hearing is considered a civil 
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proceeding, and the burden is upon the committed person to 

prove by a preponderance of the evidence that he may safely 

be discharged or released. According to the determination of 

the court upon the hearing, the committed person shall be 

discharged or released on conditions which the court 

determines to be necessary or shall be recommitted to the 

custody of the superintendent of the Montana state hospital, 

subject to discharge or release only in accordance with the 

procedures prescribed in this section and [section 162]. 

NEW SECTION. Section 162. Application for discharge or 

release by committed person. A committed person may make 

application for his discharge or release to the court by 

which he was committed, and the procedure to be followed 

upon the application is the same 

[section 161] in the case of an 

as that prescribed in 

application by the 

superintendent of the Montana state hospital. However, an 

application by a committed person need not be considered 

until he has been confined for a period of not less than 6 

months from the date of the order of commitment, and if the 

determination of the court is adverse to the application, 

the person may not be permitted to file a further 

application until 1 year has elapsed from the date of any 

preceding hearing on an application for his release or 

discharge. 

NEW SECTION. Section 163. Recommitment after 
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conditional release. If within 5 years after the conditional 

release of a committed person the court determines after 

hearing evidence that the conditions of release have not 

been fulfilled and that for the safety of the person or for 

the safety of others his conditional release should be 

revoked, the court shall immediately order him to be 

recommitted to the superintendent of the Montana state 

hospital, subject to discharge or release only in accordance 

with the procedures prescribed in [section 161 or 162]. 

NEW SECTION. Section 164. Consideration of mental 

disease or defect in sentencing. Whenever a defendant is 

convicted on a verdict or a plea of guilty and he claims 

that at the time of the commission of the offense of which 

he was convicted he was suffering from a mental disease o~ 

defect which rendered him unable to appreciate the 

criminality of his conduct or to conform his conduct to the 

requirements of law, the sentencing court shall consider any 

relevant evidence presented at the trial and shall require 

additional evidence as it conside~s necessary for the 

determination of the issue, including examination of the 

defendant and a report of the examination as provided in 

[sections 151 and 154]. 

NEW SECTION. Section 165. Sentence to be imposed. (1) 

If the court finds that the defendant at the time of the 

commission of the offense of which he was convicted did not 
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suffer from a mental disease or defect as described in 

[section 1641, it shall sentence him as provided in Title 

46, chapter 18. 

(2) If the court finds that the defendant at the time 

of the commission of the offense suffered from a mental 

disease or defect as described in [section 164], any 

mandatory minimum sentence prescribed by law for the offense 

need not apply and the court shall sentence him to be 

committed to the custody of the director of the department 

of institutions to be placed in an appropriate institution 

for custody, care, and treatment for a definite period of 

time not to exceed the maximum term of imprisonment that 

could be imposed under subsection (1). The authority of the 

court with regard to sentencing is the same as authorized in 

Title 46, chapter 18, if the treatment of the individual and 

the protection of the public are provided for. 

(3) A defendant whose sentence has been imposed under 

subsection (2) may petition the sentencing court for review 

of the sentence if the professional person certifies that 

the defendant has been cured of the mental disease or 

defect. The sentencing court may make any order not 

inconsistent with its original sentencing authority except 

that the length of confinement or supervision must be equal 

to that of the original sentence. The professional person 

shall review the defendant's status each year. 
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NEW SECTION. Section 166. Discharge of defendant from 

supervision. At the expiration of the period of commitment 

or period of treatment specified by the court under (section 

!65{2)], the defendant must be discharged from custody and 

further supervision, subject only to the law regarding the 

civil commitment of persons suffering from serious mental 

illness. 

NEW SECTION. Section 167. Pretrial motions and 

notices. (1) Except for good cause shown, any defense, 

objection, or request which is capable of determination 

without trial of the general issue must be raised at or 

before the omnibus hearing unless otherwise provided by 

[this act]. 

(2) Failure of a party to raise defenses or objections, 

or to make requests which must be made prior to trial, at 

the time set by the court, shall constitute a waiver of the 

defense, objection, or request. 

(3} The court, for cause shown, may grant relief from 

any waiver provided by this section. Lack of jurisdiction or 

the failure of a charging document to state an offense is a 

nonwaivable defect and shall be noticed by the court at any 

time during the pendency of a proceeding. 

NEW SECTI()"!.:_ Section 168. Form of pretrial motions. 

Unless the court provides otherwise, all pretrial motions 

shall be in writing and supported by a statement of the 
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relevant facts upon which the motion is being made. The 

motion shall state with particularity the grounds for the 

motion and the order or relief sought. 

NEW SECTION. Section 169. Ruling on motions. (1) A 

motion made before trial shall be determined before trial 

unless the court, for good cause, orders it be deferred for 

determination at the trial of the general issue or until 

after the verdict, but a determination may not be deferred 

if a party's right to appeal is adversely affected. 

(2) Except where mandated by [this act], the court has 

discretion to conduct a hearing into the merits of a motion. 

(3) The court's final determination of any pretrial 

motion shall state, either in writing or on the record, the 

court's findings of fact and conclusions of law. 

NEW SECTION. Section 170. Omnibus hearing. (1) Within 

a reasonable time following the entry of a not guilty plea 

but not less than 30 days before trial the court shall hold 

an omnibus hearing. 

(2) The purpose of the hearing shall be to expedite the 

procedures leading up to the trial of the defendant. 

( 3) The presence of the defendant is not required. The 

and the defendant's counsel shall attend the prosecutor 

hearing and shall be prepared to discuss any pretrial matter 

appropriate to the case, including but not limited to: 

(a) joinder and severance of offenses or defendants, 
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(sections 116, 117, 178, and 179]; 

(b) double jeopardy, [sections 118 through 1201; 

(c) need for exclusion of public and for sealing 

records of any pretrial proceedings, [section 122}; 

(d) notification of the existence of a plea agreement, 

[section 1331; 

(e) disclosure and discovery motions, [sections 136 

through 1461; 

(f) notice of I"eliance on certain defenses, [section 

1381; 

(g) notice of seeking enhanced punishment, [section 

1711: 

(h) notice of other crimes, wrongs, or acts, [section 

1721; 

(i) motion to suppress, [sections 173 and 174]; 

(j) motion to dismiss, [sections 180 and 181]; 

(k} motion for change of place of trial, [sections 175 

through 1771; 

(1) reasonableness of bail, [sections 66 through 81]; 

and 

(m) stipulations. 

(4) At the conclusion of the hearing, a court-approved 

memorandum of the matters settled shall be signed by the 

court and counsel and filed with the court. 

( 5) Any motions made pursuant to subsections ( 1) 
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through (3) may be ruled on by the court at the time of the 

hearing, where appropriate, or may be scheduled for briefing 

and further hearing as the court considers necessary. 

NEW SECTION. Section 171. Notice by prosecutor seeking 

persistent felony offender status. {1) Except for good cause 

shown, if the prosecutor seeks treatment of the accused as a 

persistent felony offender, notice of that fact must be 

given at or before the omnibus hearing pursuant to (section 

1671. 

(2) The notice must specify the alleged prior 

convictions and may not be made known to the jury before 

verdict except as allowed by the Montana Rules of Evidence. 

(3) If the defendant objects to the allegations 

contained in the notice, the judge shall conduct a hearing 

to determine if the allegations in the notice are true. 

(4) The hearing shall be held before the court alone. 

If the judge finds any allegations of the prior convictions 

are true, the accused shall be sentenced as provided by law. 

(5) The notice shall be filed and sealed until the time 

of trial or until a plea of guilty is given by the 

defendant. 

NEW SECTION. Section 172. Notice by prosecutor of 

other crimes, acts, or wrongs evidence. (1) Except for good 

cause shown, if the prosecutor intends to use evidence of 

other crimes, wrongs, or acts pursuant to Rule 404(b) of the 
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Montana Rules of Evidence, notice shall be given at or 

before the omnibus hearing pursuant to [section 167]. 

(2) The notice shall specify the other crimes, wrongs, 

or acts and include a statement as to the purpose for which 

the evidence is to be offered. 

(3) The notice shall be filed and sealed until the time 

of trial or until a plea of guilty is given by the 

defendant. 

NEW SECTION. Section 173. Suppression of evidence. (1) 

A defendant aggrieved by an unlawful search and seizure may 

move the court to suppress as evidence anything obtained by 

the unlawful search and seizure. 

(2) If the motion states facts which, if true, would 

show that the evidence should be suppressed, the court shall 

hear the merits of the motion at the omnibus hearing or at a 

later date if the court orders, 

{3) If the motion is granted, the evidence shall not be 

admissible at trial. 

NEW SECTION. Section 174. Suppression of confessions 

or admissions. (1) A defendant may move to suppress as 

evidence any confession or admission given by him on the 

ground that it was involuntary. The motion shall be in 

writing and state facts showing why the confession or 

admission was involuntary. 

(2) If the allegations of the motion state facts which, 
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if true, show that the confession or admission was not 

voluntarily made, the court shall conduct a hearing into the 

merits of the motion. The prosecution must prove by a 

preponderance of the evidence that the confession or 

admission was voluntary. 

(3) The issue of the admissibility of the confession or 

admission may not be submitted to the jury. If the 

confession or admission is determined to be admissible, the 

circumstances surrounding the making of the confession or 

admission may be submitted to the jury as bearing upon the 

credibility or the weight to be given to the confession or 

admission. 

(4) If the motion is granted, the confession or 

admission is admissible in evidence only for pu~poses of 

impeachment against the movant at the trial of the case. 

NEW SECTION. Section 175. Change for prejudice. ( 1) 

The defendant or the prosecution may move for a change of 

pl·ce of trial on the ground that there exists in the county 

in which the charge is pending such prejudice that a fair 

trial cannot be had in the county. 

(2) If the court determines that there exists in the 

county in which the prosecution is pending such prejudice 

that a fair trial cannot be had, the court shall: 

(a) transfer the cause to any othpr county in which a 

fair trial may be had: 
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(b) direct that a jury be selected in any county where 

a fair trial may be had and then returned to the county 

where· the prosecution is pending to try the case; or 

{c) take any other action to ensure that a fair trial 

may be had. 

NEW SECTION. Section 176. Change for other reasons. If 

the court determines that a motion to dismiss based upon the 

grounds of lack of jurisdiction or improper place of trial 

is well-founded, it may, instead of ordering dismissal, 

order the cause transferred to a court of competent 

jurisdiction or to a proper place of trial. 

NEW SECTION. Section 177. Return to original place of 

trial. When a trial occurs after a change of place of trial 

and a retrial is required, the cause shall be returned to 

the county in which the charge was originally properly filed 

for further proceedings. 

NEW SECTION. Section 178. Trial together of 

indictments, informations, complaints, or defendants. The 

court may order two or more indictments, informations, 

complaints, or defendants to be tried together if the 

interests of justice require and the charges or defendants 

could have been joined in a single indictment, information 

or complaint as provided for in (sections 114 through 117]. 

NEW SECTION. Section 179. Relief from prejudicial 

joinder. (l) If it appears that a defendant or the 
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prosecution is prejudiced by a joinder of charges or 

defendants in an indictment, information, or complaint or by 

joinder for trial together, the court may order separate 

trials, grant a severance of defendants, or provide whatever 

other relief justice requires. 

12) In ruling on a motion by a defendant for severance 
the court may order the prosecutor to deliver to the court 

for inspection, in camera, any statements or confessions 

made by the defendants that the prosecution intends to 

introduce at trial. 

NEW SECTION. Section 180. Dismissal at instance of 
court or prosecutiona (1} The court may, either on its own 

motion or upon the application of the prosecuting attorney, 
and in furtherance of justice, order a complaint, 

information, or indictment to be dismissed. However, the 

court may not order a dismissal of a complaint, information, 

or indictment, or a count contained in a complaint, 

information, or indictment, charging a felony, unless good 

cause for dismissal is shown and the reasons for dismissal 

are set forth in an order entered upon the minutes. 

(2) After the entry of a plea upon a misdemeanor 

charge, the court, unless good cause to the contrary is 

shown, must order the prosecution to be dismissed, with 

prejudice, if a defendant whose trial has not been postponed 

upon the defendant•s motion is not brought to trial within 6 
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If the court directs the action to 

defendant must, if in custody, be 

admitted to bail, have the defendant's 

LC 1439/01 

of order to dismiss. 

be dismissed, the 

discharged and, 

bail exonerated 

if 

or 

money deposited instead of bail refunded to the defendant. 

NEW SECTION. Section 182. Issuing subpoenas. (1) After 

upon the request of the the f i 1 ing 

prosecuting 

of charges and 

attorney, the defendant, or the defendant's 

attorney, the clerk of court shall issue subpoenas with the 

name of the person to whom each subpoena is directed 

commanding the person to appear and to give testimony. The 

clerk of the court shall maintain a list of the names of 

persons to whom subpoenas are issued. 

(2) A subpoena shall state the name of the court and 

the title, if any, of the p~oceeding, and shall command each 

person to whom it is directed to attend and give testimony 

at the time and place specified in the subpoena. 

(3) The court, upon motion made promptly, may quash or 

modify a subpoena if compliance would be unreasonable or 

oppressive. 

NEW SECTION. Section 183. Subpoenas for the production 

of evidence. (1) A subpoena may command the person to whom 

it is directed to produce the books, papers, documents, or 

other objects designated in the subpoena. 
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(2) The court may direct that the books, papers, 

documents, or other objects designated in the subpoena be 

produced before the court at the time prior to the trial or 

prior to the time when they are to be offered into evidence 

and may upon their production permit the books, papers, 

documents, or objects, or portions thereof, to be inspected 

by the parties and their attorneys. 

{3) The court, upon motion made promptly, may quash or 

modify a subpoena if compliance would be unreasonable or 

oppressive. 

NEW SECTION. Section 184. Service of subpoenas. (1) A 

subpoena may be served by a peace officer or by any other 

person who is not a party and who is not less than 18 years 

of age. A peace officer must serve any subpoena delivered to 

him for service in his county either on the part of the 

state or of the defendant. 

(2) Service of a subpoena shall be made by delivering a 

copy of the subpoena to the person named and, if ordered by 

the court, by tendering to those residing outside the county 

of trial the fee for 1 day's attendance and the mileage 

allowed by law. The person making service shall without 

delay make a written return of the service subscribed by him 

stating the time and place of service. 

(3) A subpoena requiring attendance or a witness at a 

hearing or trial may be served anywhere wilhtn the state of 
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Montana. 

NEW SECTION. Section 185. Subpoena for witnesses in 

this state to testify in another state. (1) If a judge of a 

court of record in any state, which by its laws has made 

provision for commanding persons within that state to attend 

and testify in this state, certifies under the seal of the 

court that there is a criminal prosecution pending in the 

court or that a grand jury investigation has commenced or is 

about to commence, that a person being within this state is 

a material witness in the prosecution or grand jury 

investigation, and that his presence will be required for a 

specified number of days, upon presentation of the 

certificate to any judge of a court of record in the county 

in which the person is located, the judge shall fix a time 

and place for a hearing and shall make an order directing 

the witness to appear at a time and place certain for 

hearing. 

(2) If at a hearing the judge determines that the 

witness is material and necessary, that it will not cause 

undue hardship to the witness to be compelled to attend and 

testify in a prosecution or a grand jury investigation in 

the other state, and that the laws of the state in which the 

prosecution is pending or grand jury is commenced or about 

to commence will give him protection from arrest and the 

service of civil and criminal process, he shall issue a 
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summons with a copy of the certificate attached directing 

the witness to attend and testify in the court where the 

prosecution is pending or where a grand jury investigation 

has commenced or is about to commence at a time and place 

specified in the summons. In the hearing the certificate 

shall be prima facie evidence of all the facts stated in the 

certificate. 

(3) If the certificate recommends that the witness be 

taken into custody and delivered to an officer of the 

requesting state to assure his attendance in the requesting 

state, the judge may, in lieu of notification of the 

hearing, direct that the witness be brought before him for 

the hearing. At the hearing the judge may, in lieu of 

issuing a subpoena or summons, order that the witness be 

taken into custody and delivered to an officer of the 

requesting state. 

NEW SECTION. Section 186. Subpoena of a witness in 

another state to testify in this state. (1) Whenever a 

person in any state that by its laws has made provision for 

commanding persons within its borders to attend and testify 

in criminal prosecutions or grand jury investigations in 

this state is a material witness in a prosecution pending in 

a court of record in this state or in a grand jury 

investigation which has commenced or is about to commence, a 

judge of the court may issue a certificate under the seal of 
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the court stating these facts and specifying the number of 

days the witness will be required. The certificate shall be 

presented to a judge of a court of record in the county in 

which the witness is found. 

{2) If the certificate recommends that the witness be 

taken into immediate custody and delivered to an officer of 

this state to assure his attendance in this state, it is 

prima facie proof of the desirability of the custody and 

delivery, and the judge may direct that the witness be 

brought before him immediately. If the judge is satisfied as 

to the desirability of custody and delivery, 

that the witness be immediately taken 

delivered to an officer of this state. 

he may order 

into custody and 

The order is 

sufficient authority for the officer to take the witness 

into custody and hold him unless and until he is released by 

bail, recognizance, or order of the judge issuing the 

certificate. 

(3) A witness who has appeared in accordance with the 

provisions of the summons may not be required to remain 

within this state for a longer period of time than the 

period mentioned in the certificate unless otherwise ordered 

by the court. 

(4} The witness fees, costs, and expenses shall be 

tendered as provided in [section 188]. 

NEW SECTION. Section 187. Subpoena of witnesses for 

-119-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1439/01 

defendant unable to pay. (1) The court shall order at any 

time that a subpoena be issued for service on a named 

witness upon the ex parte application of a defendant upon a 

satisfactory showing that the defendant is financially 

unable to pay the costs incurred for the witnesses and that 

the presence of the witness is necessary to an adequate 

defense. 

(2) If a defendant is indigent a court order must be 

obtained if more than six witnesses are to be subpoenaed. 

NEW SECTION. Section 188. Fees, costs, and expenses. 

(1) When a person appears before a judge, grand jury, or 

court as a witness in a criminal case or investigation upon 

a subpoena, the witness shall receive the witness fee as 

prescribed by Title 26, part 5. The court, on motion by 

either party, may allow additional fees for expert 

witnesses. 

( 2) The court may determine the reasonable "nd 

the necessary expenses of subpoenaed 

clerk of the court to pay 

treasury. 

witnesses and order 

the expenses from the county 

(3) When a person is subpoenaed in this state to 

testify in another state, or from another state to testify 

in this ~tate, the person must be paid for lodging, mileage 

or travel, and per diem, the sum equal hl that allowed by 

Title 2, chapter 18, part 5, for each day lhdt the person is 
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required to travel and attend as a witness. If the state 

where the witness is found has by statutory enactment 

required that the summoned witness be paid an amount in 

excess of the amount specified in this section, the witness 

may be paid the amount required by that state. 

(4) According to procedures established by the 

department of commerce under 3-5-902, the clerk of the 

district court shall submit to the department a detailed 

statement containing a list of witnesses and the amount of 

expenses paid to each witness by the county. Upon receipt 

and verification of the statement, the department shall 

promptly reimburse the designated county for all or a 

portion of the witness expenses. The county shall deposit 

the amount reimbursed in its general fund. 

NEW SECTION. 

appear. If the 

Section 189. Failure of witness to 

witness fails without good cause to attend 

and testify as directed, he shall be punished in the manner 

provided for punishment of any witness who disobeys an order 

issued from a court of record in this state in accordance 

with Title 3, chapter 1, part 5, or in accordance with 

45-7-309. 

NEW SECTION. Section 190. Exemption from arrest and 

service of process. (1) If a person comes into this state in 

obedience to a summons directing the person to attend and 

testify in this state, that person may not, while in this 
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state pursuant to such subpoena or order, be subject to 

arrest or the service of process, civil or criminal, in 

connection with matters which arose before his entrance into 

this state under the subpoena. 

(2) If a person passes through this state while going 

to or returning from another state in obedience 

subpoena or order to attend and testify in that state, 

to a 

the 

person may not, while passing through this state, be subject 

to arrest or the service of process, civil or criminal, in 

connection with matters which arose before the person's 

entrance into this state under the subpoena. 

NEW SECTION. Section 191. Right to jury trial and 

waiver. (l) Defendants in all felony cases shall have a 

right to trial by jury of 12 persons. 

[2) The parties may agree in writing at any time before 

the verdict, with the approval of the court, that the jury 

shall consist of any number less than that to which they are 

entitled. 

(3) Upon written consent of the defendant, a trial by 

jury may be waived. 

NEW SECTION. Section 192. Formation of trial jury. (l) 

Trial juries in criminal cases are formed in the same manner 

as trial juries in civil actions. 

(2) The qualifications of jurors and excuses from jury 

duty are prescribed in Title 3, chapter 15, part 3. 
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NEW SECTION. Section 193. Motion to discharge jury 

panel. (1) Any objection to the manner in which a jury panel 

has been selected or drawn shall be raised by a motion to 

discharge the jury panel. Except for good cause shown, the 

motion shall be made at least 5 days prior to the term for 

which the jury is drawn. 

(2) The motion shall be in 

affidavit and shall state facts 

writing supported by 

that show that the jury 

panel was improperly selected or drawn. 

{3) If the motion states facts that show that the jury 

panel has been improperly selected or drawn, it shall be the 

duty of the court to conduct a hearing. The burden of proof 

shall be on the movant. 

(4) If the court finds that the jury panel was 

improperly selected or drawn, the court shall order the jury 

panel discharged and the selection or drawing of a new panel 

in the manner provided by law. 

NEW SECTION. Section 194. Examination of prospective 

jurors. (1) The clerk of court shall make available to the 

parties a list of prospective jurors with their 

questionnaires when the names have been drawn. 

(2) The prosecutor and the defendant or the defendant's 

attorney shall ~onduct the examination of prospective 

jurors. The judge may conduct an additional examination. The 

judge may limit the examination by the defendant, the 
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defendant•s attorney, or the prosecutor if the examination 

is improper. 

NEW SECTION. Section 195. Challenges for cause. (l) 

Each party may challenge jurors for cause, and each 

challenge must be tried by the court. 

(2) A challenge for cause may be taken for all or any 

of the following reasons or for any other reason 

court determines: 

which the 

(a) consanguinity or relationship to the defendant or 

to the person who is alleged to be injured by the offense 

charged or on whose complaint the prosecution was 

instituted; 

(b) standing in the relation of guardian and ward, 

attorney and client, master and servant, landlord and 

tenant, or debtor and creditor with or being a member of the 

family or in the employment of the defendant or the person 

who 1s alleged to be injured by the offense charged or on 

whose complaint the prosecution was instituted; 

(c) being a party adverse to the defendant in a civil 

action or having complained against or being accused by the 

defendant in a criminal prosecution; 

(d} having served on the grand jury which found the 

indictment or on a coroner's jury which inquired into the 

death of a person whose death is the subject of the 

indictment or .information; 
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(e) having served on a trial jury which tried another 

person for the offense charged or a related offense; 

{f) having been a member of a jury formerly sworn to 

try the same charge, the verdict of which was set aside or 

which was discharged without verdict after the case was 

submitted to it; 

(g) having served as a juror in a civil action brought 

against the defendant for the act charged as an offense; 

(h) if the offense charged is punishable with death, 

having conscientious opinions concerning the punishment as 

would preclude his finding the defendant guilty, in which 

case he may not be permitted or compelled to serve as a 

juror; 

(i) having a belief that the punishment fixed by law is 

too severe for the offense charged; or 

(j) having a state of mind in reference to the case or 

to either of the parties which would prevent the juror from 

acting with entire impartiality and without prejudice to the 

substantial rights of either party, 

(3) An excuse from service on a jury is not a cause of 

challenge but the privilege of the person excused. 

NEW SECTION. Section 196. Peremptory challenges. (1) 

Each defendant shall be allowed eight peremptory challenges 

in capital cases and six in all other cases tried in the 

district court before a 12-person jury. There may not be 
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additional challenges for separate counts charged in the 

indictment or information. 

(2) If the indictment or information charges a capital 

offense as well as lesser offenses in separate co~nts, the 

maximum number of challenges is eight. 

(3) The state shall be allowed the same number of 

peremptory challenges as all of the defendants. 

(4) In a criminal case tried before a six-person jury, 

the state and all the defendants shall be allowed three 

peremptory challenges each. 

{5) When the parties in a criminal case in the district 

c •. r·t agree upon a jury consisting of a number ot persons 

other than 6 or 12, they shall also agree ln writing upon 

the number of peremptory challenges to be allowed. 

NEW SECTION. Section 197. Time for challenges. All 

challenges must be interposed before the jury is sworn 

unless the cause of challenge is discovered after the jury 

is sworn and before the introduction of any evidence, in 

which case the court, in its discretion, may allow the 

challenge to be interposed. 

NEW SECTION. Section 198. Alternate juror. ( 1) The 

court may direct that one or more alternate jurors be 

selected in the same manner as principal jurors. The 

alternate jurors shall take the same oath as the principal 

jurors. 
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(2) Each party shall have one additional peremptory 

challenge for each alternate juror. 

(3) Alternate jurors, in the order in which they are 

called, shall replace jurors who, prior to the time the jury 

arrives at its verdict, become unable or disqualified to 

perform their duties. An alternate juror may not join the 

jury in its deliberation unless called upon by the court to 

replace a member of the jury. An alternate juror's conduct 

during the period in which the jury is considering its 

verdict shall be regulated by instructions of the trial 

court. An alternate juror who does not replace a principal 

juror shall be discharged after the jury arrives at its 

verdict. 

NEW SECTION. Section 199. Applicability of rules of 

evidence and civil rules. The Montana Rules of Evidence and 

the statutory rules of evidence in civil actions are 

applicable to all criminal actions except as otherwise 

provided. 

NEW SECTION. Section 200. Defendant presumed innocent 

reasonable doubt. A defendant in a criminal action is 

presumed to be innocent until the contrary is proved, and in 

case of a reasonable doubt whether the defendant's guilt is 

satisfactorily shown, the defendant shall be found not 

guilty. 

NEW SECTION. Section 201. ·Competency of spouses. (1) 
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Neither spouse may 

conversations between 

marriage unless: 

testify 

spouses 

to the communications or 

which occur during their 

(a) consent of the defendant-spouse is obtained: 

(b) the defendant-spouse has been charged with an act 

of criminal violence against the other; or 

(c) the defendant-spouse has been charged with abuse, 

abandonment, or neglect of the other spouse or either 

spouse's children. 

(2) Except as provided in subsection (1), a spouse is a 

competent witness for or against the other spouse. 

NEW SECTION. Section 202. Testimony of person legally 

accountable. A person may not be found guilty of an offense 

on the testimony of one responsible or legally accountable 

for the same offense, as defined in 45-2-301, unless the 

testimony is corroborated by other evidence which in itself 

and without the aid of the testimony of the one responsible 

or legally accountable for the same offense tends to connect 

the defendant with the commission of the offense. 

NEW SECTION. Section 203. Use of confession. Before an 

extrajudicial confession of the defendant to the crime 

charged may be admitted into evidence, the prosecution must 

introduce independent evidence tending to establish the 

commission of the crime charged. 

NEW SECTION. Section 204. Videotaped 
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For any prosecution commenced under 45-5-502(3), 45-5-503, 

45-5-505, or 45-5-507, the testimony of the victim, at the 

request of the victim and with the concurrence of the 

prosecuting attorney, may be recorded by means of videotape 

for presentation at trial. The recorded testimony may be 

presented at trial and shall be received into evidence. The 

victim need not be physically present in the courtroom when 

the videotape is admitted into evidence. 

(2) The procedural and evidentiary rules of the state 

that are applicable to criminal trials within the state 

shall apply to the videotape proceedings authorized by this 

section. 

( 3) The district court judge, the prosecutor, the 

victim, the defendant, the defendant's attorney, and other 

persons as are considered necessary by the court to make the 

recordings authorized under this section shall be allowed to 

attend the videotape proceedings. 

(4) Videotapes that are part of the court record are 

subject to a protective order of the court for the purpose 

of protecting the privacy of the victim. 

NEW SECTION. Section 205. Order of trial. (1) After 

the jury is sworn, but before the introduction of any 

evidence, the court may give the jury general instructions 

concerning the conduct of the trial. The court shall give 

the jury such cautionary instructions as may be required 
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during the course of the trial. 

( 2) The prosecutor may make an opening statement and 

shall offer evidence in support of the prosecution. The 

defendant may make his opening statement prior to the 

prosecutor's offer of evidence or at the close of the 

prosecution's case but prior to the defendant's offer of 

evidence. 

(3) The prosecutor and the defendant may, respectively, 

offer rebutting testimony only. However~ the court, for good 

cause, may permit either party to offer evidence upon 

original case at any time before the close of evide11ce. 

their 

(4) Prior to final arguments, the court shall inform 

the parties as to the instructions that will be given and 

read them to the jury. 

( 5) A written copy of the instructions, both general 

and special, shall be delivered to the jury for their 

consideration during deliberations following the final 

arguments. 

NEW SECTION. Section 206. When order may be departed 

froma For good cause shown and in the discretion of the 

court, the order prescribed in [section 205] may be departed 

from. 

NEW SECTION. Section 207. Evidence insufficient to go 

to jury~ When, at the close of the state's evidence or at 

the close of all the evidence, the evidence is insufficient 
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to support a finding or verdict of guilty, the court may~ on 

its own motion or on the motion of the defendant, dismiss 

the action and discharge the defendant. However, prior to 

dismissal, the court may allow the case to be reopened for 

good cause shown. 

NEW SECTION. Section 208. Settlement of jury 

instructions. 11} Any party may request special jury 

instructions as provided in [section 205(4)]. All requests 

for instructions shall conform to the Uniform District Court 

Rules and all instructions shall be settled by the court out 

of the presence of the jury. 

(2) A record shall be made at the settlement of 

instructions. 

{3} A party may not assign as error any portion of the 

instructions or omission from the instructions unless an 

objection was made specifically stating the matter objected 

to, and the grounds for the objection, at the settlement of 

instructions. 

(4) The presence of the defendant is not required 

during the settlement of instructions. 

NEW SECTION. Section 209. Conduct of jury during 

trial. (l) The jurors sworn to try an action may at any 

time, in the discretion of the court, be permitted to 

separate or be ordered to remain sequestered in the charge 

of a proper officer. If sequestered, the officer must be 
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sworn to keep the jurors together, to allow no person to 

communicate with the jury or to personally communicate with 

the jury on any subject connected with the trial, and to 

return the jury into court as directed. 

(2) Whether sequestered or permitted to separate, at 

each adjournment of the court, the jury shall be admonished 

that it is their duty not to converse among themselves or 

with anyone else on any subject connected with the trial or 

to form or express any opinion thereon until the cause is 

finally submitted to them. 

(3) In all cases appealed to 

shall be conclusively considered 

the supreme court, it 

that the court or JUdge 

gave the proper admonition in accordance with the provision 

of subsection (2) unless the record affirmatively shows the 

contrary. 

NEW SECTION. Section 210. View of relevant place or 

p~operty4 When the court considers it proper that the jury 

view any place or personal property pertinent to the case, 

it will order the jury to be conducted in a body under the 

custody of the sheriff or bailiff to view the place or 

personal prope~ty in the presence of the court, the 

prosecutor, the defendant, and his counsel. The place or 

personal property will be shown them by a person appointed 

by the court for that purpose, and they may personally 

inspect the same. The sheriff or bailiff must be sworn to 
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suffer no person to speak or otherwise communicate with the 

jury or to do so himself on any subject connected with the 

trial and to return them into the courtroom without 

unnecessary delay or at a specified time, as the court may 

direct. 

NEW SECTION. Section 211. Conduct of jury after 

retirement -- advice from court. {l) When the jury retires 

to consider its verdict, an officer of the court must be 

appointed to keep the jurors together and to prevent 

conversations between the jurors and others. 

(2) After the jury has retired for deliberation, if 

there is any disagreement among the jurors as to the 

testimony or if the jurors desire to be informed on any 

point of law arising in the cause, they must notify the 

officer appointed to keep them together who shall then 

notify the court. The information requested may be given in 

the discretion of the court after consultation with the 

parties. 

NEW SECTION. Section 212. Items which may be taken 

into jury room. Upon retiring for deliberation, the jury may 

take with them the written jury instructions read by the 

court, notes of the proceedings taken by themselves, and all 

exhibits that have been received as evidence in the cause as 

in the opinion of the court shall be necessary. 

NEW SECTION. Section 213. Activity of court during 
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jury's absence. While the jury is absent, the court may 

adjourn or conduct other business, but it must be open for 

every purpose connected with the cause submitted to the jury 

until a verdict is returned or the jury discharged. 

NEW SECTION. Section 214. Form of verdict. ( 1) The 

jury shall return a verdict as instructed by the court. The 

verdict must be unanimous in all criminal actions. The 

verdict shall be signed by the foreman and returned by the 

jury to the judge in open court. 

(2) If there are two or more defendants, the iury, at 

any time during its deliberations, may return a verdi~t or 

verdicts with respect to a defendant or defendants as to 

whom it has agreed. If the jury cannot agree with respect to 

all, the defendant or defendants as to whom it does not 

agree may be tried again. 

NEW SECTION. Section 215. Poll of jury. When a verdict 

is returned, the jury shall be polled at the request of any 

party or upon the court's own motion. If upon the poll there 

is not the required concurrence, the jury may be directed to 

retire for further deliberations or may be discharged. 

NEW SECTION. Section 216. Verdict of not guilty 

when defendant discharged. If a verdict of not guilty is 

returned and the defendant is not detained for any other 

legal cause, he must be discharged as soon as the judgment 

is given. 
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NEW SECTION. Section 217. Conviction of lesser 

included offense. (1) The defendant may be found guilty of 

an offense necessarily included in the offense charged or of 

an attempt to commit either the offense charged or an 

offense necessarily included in the offense charged. 

(2) A lesser included offense instruction shall be 

given where there is a proper request by one of the parties 

and the jury, based on the evidence, could be warranted in 

finding the defendant guilty of a lesser offense. 

(3) When a lesser included offense instruction is 

given, the court shall instruct the jury that it must reach 

a verdict on the crime charged before it may proceed to a 

lesser included offense. Upon the request of the defendant 

at the settling of instructions, the court shall instruct 

the jury that it may consider the lesser included offense if 

it is unable after reasonable effort to reach a verdict on 

the greater offense. 

NEW SECTIO~ Section 218. Effect of a new trial. The 

granting of a new trial places the parties in the same 

position as if there had been no trial. 

NEW SECTION. Section 219. Motion for a new trial. (1) 

Following a verdict or finding of guilty, the court may 

grant the defendant a new trial if required in the interest 

of justice. 

{2J The motion for a new trial must be in writing and 

-135-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1439/01 

must specify the grounds for a new trial. The motion must be 

filed by the defendant within 30 days following a verdict or 

finding of guilty and be served upon the state. 

(3) On hearing the motion for a new trial, if justified 

by law and the weight of the evidence, the court may: 

(a) deny the motion; 

(b) grant a new trial; or 

(c) modify or change the verdict or finding by finding 

the defendant guilty of a lesser included offense or finding 

the defendant not guilty. 

NEW SECTI~ Section 220. Juries in misdemeanor cases. 

{1) The defendant in a misdemeanor case is entitled to a 

jury of six qualified persons, but the parties may agree to 

a number less than six at any time before the verdict. 

{2) Upon written consent of the defendant, a trial by 

jury may be waived. 

NEW SECTION. Section 221. Formation of trial jury for 

justice, 

preparing 

municipal, and 

the district 

city 

court 

courts. (1) At the time of 

jury list, the county 

commissioners and clerk and recorder shall prepare a jury 

list for each justice and city court within the county. Each 

list must consist of residents of the appropriate county, 

city, or town. The lists must be selected in any reasonable 

manner that ensures fairness, and eact1 list must include a 

number of names sufficient to meet :he annual jury 
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requirements of the respective court. Additional lists may 

be prepared if required. The lists must be filed in the 

office of the clerk of the district court. The appropriate 

list must be posted in a public place in each county, city, 

or town, and the list must comprise the trial jury list for 

the ensuing year for the county, city, or town. 

(2) Trial jurors shall be summoned from the jury list 

by notifying each one orally that he is summoned and of the 

time and place at which his attendance is required. 

NEW SECTION. Section 222. Appeal from justice, 

municipal, and city courts. (1) The defendant may appeal to 

district court by filing written notice of intention to 

appeal within 10 days after a judgment is rendered following 

trial. In the case of an appeal by the prosecution the 

notice must be filed within 10 days of the date the order 

complained of is given. The prosecution may appeal only in 

the cases provided for in 46-20-103. 

(2) Within 30 days of filing the notice of appeal, the 

court shall transfer the entire record of the lower court to 

the district court. 

(3) Except for cases where legal issues are preserved 

for appeal pursuant to (section 130], all misdemeanor cases 

on appeal by the defendant from a justice, municipal, or 

city court must be tried anew in the district court and may 

be tried before a jury of six selected in the same manner as 
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for other criminal cases. 

NEW SECTION. Section 223. Presentence investigation -

when required. (1) Upon acceptance of a plea or upon a 

verdict or finding of guilty to one or more felony offenses 7 

the court shall direct the probation officer to make a 

presentence investigation and report. The court may, in its 

discretion, order a presentence investigation for a 

defendant convicted of a misdemeanor. 

{2) If the court finds that the record contains 

information sufficient to enable the meaningful exercise of 

discretion during sentencing, the 

presentence investigation and report. 

defendant may waive a 

Both the finding and 

the defendant's 

record. 

waiver must be made in open court on the 

NEW SECTION. Section 224. Content of presentence 

investigation report. (1} Whenever an investigation is 

required, the probation officer shall promptly inquire into 

and report upon: 

{a) the defendant's characteristics, circumstances, 

needs, and potentialities; 

(b} the defendant's criminal record and social history: 

(c) the circumstances of the offense; 

{d) the time of the defendant's detention for the 

offenses charged; and 

(e) except in capital cases where the death penalty may 
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be imposed, the harm caused, as a result of the offense, to 

the victim, the victim's immediate family, and the 

community. 

(2) If applicable, the court may require the officer to 

inquire into the victim's pecuniary loss and make a 

restitution report to the court as provided by law. 

(3) The court may, in its discretion, require that the 

presentence investigation report include a physical and 

mental examination of the defendant. 

(4) All local and state mental and correctional 

institutions, courts, and law enforcement agencies shall 

furnish, upon request of the officer preparing a presentence 

investigation, the defendant's criminal record and other 

relevant information. 

NEW SECTION. Section 225. Availability 

presentence investigation report. (1} All 

of the 

presentence 

investigation reports must be a part of the court record but 

may not be opened for public inspection. A copy of the 

presentence investigation report must be provided to the 

prosecution, 

the agency 

conunitted. 

the defendant and the defendant•s attorney, and 

or institution to which the defendant is 

(2) The court having jurisdiction of the case may 

permit other access to the presentence investigation report 

as it considers necessary. 
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NEW SECTION. Section 226. Sentencing hearing. Before 

imposing sentence or making any other disposition upon 

acceptance of a plea or upon a verdict or finding of guilty, 

the court shall conduct a sentencing hearing without 

unreasonable delay, as follows: 

(1) The court shall afford the parties an opportunity 

to be heard on 

including the 

any matter relevant to the 

applicability of sentencing 

disposition, 

enhancement 

provisions, mandatory minimum sentences, persistent felony 

offender status, or an exception thereto. 

(2) If there is a possibility of imposing the death 

penalty, the court shall hold a hearing as provided by 

46-18-301. 

(3) Except as provided in (sections 122 through 126], 

the court shall address the defendant personally to 

ascertain whether the defendant wishes to make a statement 

and to present any information in mitigation of punishment 

or reason why he should not be sentenced. If the defendant 

wishes to make a statement, the court shall afford him a 

reasonable opportunity to do so. 

(4) The court shall impose sentence or make any other 

disposition authorized by law. 

(S) In felony cases, the court shall specifically state 

all reasons for the sentence, including restrictions, 

conditions, or enhancements imposed, ir1 open court on the 
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record and in the written judgment. 

NEW SECTION. Section 227. Judgment. The judgment must 

set forth the plea, verdict or finding, and the 

adjudication. If the defendant is convicted, it must set 

forth the sentence or other disposition. The judgment must 

be signed and entered of record. 

NEW SECTION. Section 228. Correction of sentence. The 

court may correct an illegal sentence or disposition at any 

time and may correct a senterice imposed in an illegal manner 

within 120 days after the sentence is imposed or after 

remand from an appellate court. 

NEW SECTION. Section 229. Revocation of a suspended or 

deferred sentence. (l) Upon the filing of a petition for 

revocation, accompanied by an affidavit showing probable 

cause that the defendant has violated any condition of a 

sentence or any condition of a deferred imposition of 

sentence, the court may issue an order for a hearing on 

revocation. The order must require the defendant to appear 

at a specified time and place for the hearing and be served 

by delivering a copy of the petition and order to the 

defendant personally. The court may also issue an arrest 

warrant directing any peace officer or a probation officer 

to arrest the defendant and bring the defendant before the 

court. 

(2) The petition for a revocation must be filed with 
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the sentencing court during the period of suspension or 

deferral. Expiration of the period of suspension or deferral 

after the petition is filed does not deprive the court of 

jurisdiction to rule on the petition. 

(3) The provisions pertaining to bail as set forth in 

[sections 66 through 81) are applicable to persons arrested 

pursuant to this section. 

(4) Without unnecessary delay the defendant shall be 

brought before the court and the defendant shall be advised 

of: 

(a) the allegations of the petition; 

(b) the opportunity to appear and to present evidence 

in the defendant's own behalf; 

(c) the opportunity to question adverse witnesses; and 

(d) the right to be represented by counsel at the 

revocation hearing pursuant to [sections 58 through 651. 

(5) A hearing is required before a suspended or 

deferred sentence can be revoked or the terms or conditions 

of the sentence can be modified, unless: 

(a) the defendant admits the allegations and waives the 

right to a hearing; or 

(b) the relief to be granted is favorable to the 

defendant, and the prosecuting attorney, after having been 

given notice of the proposed relief and a reasonable 

opportunity to object, has not objected. An extension of 
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the term of probation is not favorable to the defendant for 

the purposes of this subsection. 

(6) At the hearing the prosecution 

there has been a violation of the terms and 

must prove that 

conditions of 

the suspended or deferred sentence by a preponderance of the 

evidence. Provided, however, that where the failure to pay 

restitution is the basis for the petition the defendant may 

excuse such violation by showing sufficient evidence that 

the failure to pay restitution was not attributable to a 

failure on his part to make a good faith effort to obtain 

sufficient means to make the restitution payments as 

ordered. 

(7) If the court finds that the defendant has violated 

the terms and conditions of the suspended or deferred 

sentence, the court may: 

(a) continue the suspended or deferred sentence without 

a change in conditions; 

(b) continue the suspended sentence with modified or 

additional terms and conditions; 

(c) revoke the suspension of sentence and require the 

defendant to serve either the sentence imposed or any lesser 

sentence: or 

(d) if the sentence was deferred, impose any sentence 

which might have been originally imposed. 

(8) If the court finds that the prosecution has not 
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by a preponderance of the evidence, that there has 

violation of the terms and conditions of the 

or deferred sentence, the petition shall be 

dismissed and the defendant, 

released. 

if in custody, immediately 

NEW SECTION. Section 230. When validity of sentence 

may be challenged. (l) A person adjudged guilty of an 

offense in a court of record who has no adequate remedy of 

appeal and who claims that a sentence was imposed in 

violation of the constitution or the laws of this state or 

the Constitution of the United States, that the court was 

without jurisdiction to impose the sentence, that a 

suspended or deferred sentence was improperly revokedw or 

that the sentence was in excess of the maximum authorized by 

law or is otherwise subject to collateral attack upon any 

ground of alleged error available under a writ of habeas 

corpus, writ of coram nobis, or other common law or 

statutory remedy may petition the court that imposed the 

sentence or the supreme court to vacate, set aside, or 

correct the sentence or revocation order. 

(2) If the sentence was imposed by a justice, city, or 

municipal court, the petition must be filed with the 

district court in the county where the lower court is 

situated. 

(3) If the person is in custody, the person may elect 
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to file the petition directly with the supreme court. 

NEW SECTION. Section 231. When petition may be filed. 

A petition for the relief referred to in (section 230] may 

be filed at any time. 

NEW SECTION. Section 232. Commencement of proceedings. 

The proceeding for relief under [section 230] must be 

commenced by filing a verified petition with the clerk of 

the appropriate court. The clerk shall docket the petition 

upon its receipt and bring the petition promptly to the 

attention of the court. 

NEW SECTION. Section 233. Contents of petition. ( 1) 

The petition for postconviction relief must: 

(a) identify the proceeding in which the petitioner was 

convicted, give the date of the rendition of the final 

judgment complained of, and clearly set forth the alleged 

violation or violations; 

(b) identify 

petitioner may 

condition; 

any 

have 

previous 

taken to 

proceedings 

secure relief 

that 

from 

the 

his 

(c} have attached to the petition any affidavits, 

records, or ather evidence supporting its allegations or 

state why the evidence is not attached. 

(2) The petition must be accompanied by a supporting 

memorandum including appropriate arguments and citations and 

discussion of authorities. 
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NEW SECTION. Section 234. Waiver of grounds for 

relief. (1) All grounds for relief claimed by a petitioner 

under [section 230] must be raised in the original or 

amended petition. Those grounds for relief not raised are 

waived unless the court on hearing a subsequent petition 

finds grounds for relief asserted which could not reasonably 

have been raised in the original or amended petition. 

(2) When a petitioner has been afforded a direct appeal 

of his conviction, grounds for relief that could reasonably 

have been raised on direct appeal may not be raised 1n the 

original or amended petition. 

NEW SECTION. Section 235. Proceedings on the petition. 

(l) Unless the petition and the files and records of the 

case conclusively show that the petitioner is not entitled 

to relief, the court shall cause notice of the petition to 

be served upon the county attorney in the county in which 

the conviction took place and the attorney general and order 

them to file a responsive pleading to the petition. 

Following its review of the responsive pleading, the court 

may dismiss the petition as a matter of law for failure to 

state a claim for relief, or it may grant a prompt hearing 

on the petition, determine the issue, and make findings of 

fact and conclusions with respect to the petition. 

(2) If a hearing is required or tt1e interests of 

justice require, the court shall appoint counsel for a 
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petitioner who qualifies for the appointment of counsel 

under [sections 58 through 65]. 

(3) The court, for good cause, may grant leave to 

either party to use the discovery procedures available in 

criminal or civil proceedings. Discovery procedures may be 

used only to the extent and in the manner the court has 

ordered or to which the parties have agreed. 

(4) The court may receive proof of affidavits, 

depositions, oral testimony, or other evidence. In its 

discretion, the court may order the petitioner brought 

before the court for the hearing. 

(5) If the court finds in favor of the petitioner, it 

shall enter an appropriate order with respect to the 

judgment or sentence in the former proceedings and such 

supplementary orders as to reassignment, retrial, custody, 

bail, or discharge as may be nec~ssary and proper. If the 

court finds for the state, the petition must be dismissed. 

NEW SECTION. Section 236. Record of proceedings. A 

court that hears a petition pursuant to this rule shall keep 

a record of the proceedings and enter its findings and 

conclusions. 

NEW SECTION. Section 237. Review. Either the 

petitioner or the state may appeal to the supreme court from 

an order entered on a petition. The appeal must be taken 

within 60 days of the entry of the order. 
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NEW SECTION. Section 238. Applicability of the writ of 

habeas corpus. (1) Except as provided in [sections 238 

through 247], every person imprisoned or otherwise 

restrained of his liberty within this state may prosecute a 

writ of habeas corpus to inquire into 

imprisonment or restraint and, if illegal, to 

from the imprisonment or restraint. 

the 

be 

cause of 

delivered 

(2) The writ of 

attack the validity of 

habeas corpus is not available to 

the conviction or sentence of a 

person who has been adjudged guilty of an offense in a court 

of record and has exhausted his remedy of appeal. The relief 

under [sections 238 thcough 247] is not available to attdck 

the legality of an order revoking a suspended or deferred 

sentence. 

{3} A person may not be released on a writ of habeas 

corpus due to any technical defect in commitment not 

affecting his substantial rights. 

NEW SECTION. Section 239. Application for a writ of 

habeas corpus. (1) Application for a writ of habeas corpus 

is made by petition signed either by the party for whose 

relief it is intended or by another person on the 

petitioner's behalf. 

(2) The application must specify: 

{a) that the petitioner is unlawl11lly imprisoned or 

restrained of his liberty~ 
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(b) why the imprisonment or restraint is unlawful; and 

(C) where and by whom the petitioner is confined or 

restrained. 

(3) All parties must be named if they are known or 

otherwise described so that they may be identified. 

(4) The petition must be verified by the oath or 

affirmation of the party making the application. 

NEW SECTION. Section 240. Granting a writ of habeas 

corpus. (1) The writ of habeas corpus may be granted by any 

justice of the state supreme court or by any district court 

judge upon petition by or on behalf of any person restrained 

of his liberty within the judge's or justice•s jurisdiction~ 

{2) When a writ of habeas corpus is issued, it may be 

made returnable before the issuing court. 

(3} Any judge or justice authorized to grant the writ 

of haQeas corpus shall grant the writ without delay if it 

appears that the w~it ought to issue. 

NEW SECTION. Section 241. Form of the writ. ( 1) The 

writ of habeas co~pus must be directed to the person having 

custody of o~ ~estraining the person on whose behalf the 

application is made and must command that person to have the 

petitioner before the judge before whom the writ is 

returnable at a time and place specified. 

(2} The issue or issues to be determined upon ~eturn of 

the writ may be stated either in the writ or in an order 
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attached to the writ. If the issues to be determined are not 

stated in the writ or in an attached order, then a copy of 

the petition must be attached to the writ. 

NEW SECTION. Section 242. Service of the writ. (1) The 

writ of habeas corpus or any associated process may be 

issued and served on any day or at any time. 

(2) The writ must be served upon the person to whom it 

is directed. If the writ is directed to a state institution, 

a copy of the writ shall be served upon the attorney 

general. If the writ is directed to a county facility, a 

copy of the writ must be served upon the county attorney. 

(3) The writ must be served by the clerk of court, the 

sheriff, or any other person directed to do so by the court. 

(4) The writ must be served in the same manner as a 

summons in civil actions, except when otherwise expressly 

directed by the judge or court. 

NEW SECTION. Section 243. Return of service. (1) The 

person upon whom the writ is served shall make a return and 

state in that return: 

(a) whether the party is in that person's custody or 

under his power or restraint; and 

(b) if the party is in custody or otherwise restrained, 

state the authority for and cause of the custody or 

restraint; or 

(c) if the party has been transferred to the custody of 
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or otherwise restrained by another, state to whom, the time 

and place of transfer, the reason for the transfer, and the 

authority under which such transfer took place. 

(2) The return must be signed and verified by oath 

unless the person making the return is a sworn public 

officer making a return in his official capacity. 

NEW SECTION. Section 244. Appearance of petitioner. 

(l) The person commanded by the writ shall bring the 

petitioner before the court as required by the writ unless 

the petitioner cannot be brought before the court without 

danger to his health. Sickness or 

confirmed in an affidavit by the person 

the petitioner. 

infirmity must 

having custody 

be 

of 

(2) If the court is satisfied with the truth of the 

affidavit, the court may proceed and dispose of the case as 

if the petitioner were present, or the hearing may be 

postponed until the petitioner is present. 

(3) If the person commanded by the writ refuses to 

obey, that person shall be adjudged in contempt of court. 

NEW SECTION. Section 245. Bearing. (1) The court or 

judge before whom the writ is returned shall immediately 

proceed to hear and examine the return. The hearing may be 

summary in nature. 

(2) Evidence may be produced and compelled in 

preparation of a hearing as provided in [sections 238 
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through 247]. 

NEW SECTION. Section 246. Disposition of petitioner. 

(1) If the court finds in favor of the petitioner, an 

appropriate order must be entered with respect to the 

judgment or sentence in the former proceeding and any 

supplementary orders as to reassignment, retrial, custody, 

bail, or discharge as may be necessary and proper. 

(2) If the court finds for the state, the petitioner 

shall be returned to custody of the person to whom the writ 

was directed. 

NEW SECTION. Section 247. Appeal by state. An appeal 

may be taken to the supreme court by the state from an order 

of judgment discharging the petitioner. The court may admit 

the petitioner to bail pending appeal as provided in 

[section 68]. The appeal must be taken in the same manner 

as in civil actions. 

Section 248. Section 1-1-202, MCA, is amended to read: 

"1-1-202. Terms relating 

judiciary. Unless the context 

to procedure and 

requires otherwise, 

the 

the 

following definitions apply in the Montana Code Annotated: 

(1) A "deposition" is a written declaration under oath 

ot affirmation, made upon notice to the adverse party for 

the putpose of enabling him to attend and cross-examine. 

(2) ''Judicial officers" means justices of the supreme 

court, judges of the district courts, justices of the peace, 
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municipal judges, and city judges. 

(3) A ''judicial record" is the record of official entry 

of the proceedings in a court of justice or of the official 

act of a judicial officer in an action or special 

proceeding. 

[4) "Magistrate" means any officer de~eribed---±ft 

46-~-~9lt6t having the power to issue a warrant for the 

arrest of a person charged with an offense and includes: 

(a) the justices of the supreme court; 

(b) the judges of the district courts; 

(c) justices of the peace; and 

{d) city or municipal judges. 

(5) An "oral examination,. is an examination in the 

presence of the jury or tribunal which is to decide the fact 

or act upon it, the testimony being heard by the jury or 

tribunal from the lips of the witness. 

(6) 11 Process" means a writ or summons issuE!!d in the 

course of judicial proceedings. 

(7) For purposes of legal notification, the term 

11 registered mail" includes registered or certified mail. 

(8) "Testify 11 includes every mode of oral statement 

under oath or affirmation. 

(9) 11 Writ" means an order in writing issued in the name 

of the state or of a court or judicial officer." 

Section 249. Section l-1-207, MCA, is amended to <ead: 
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"l-1-207. Miscellaneous terms. Unless the context 

requires otherwise, the following definitions apply in the 

Montana Code Annotated: 

( 1) "Br ibe'• means anything of value or advantage, 

present or prospective, or any promise or undertaking to 

give anything of value or advantage, which is asked, given, 

or accepted with a corrupt intent to unlawfully influence 

the person to whom it is given in his action, vote, or 

opinion in any public or official capacity. 

{2) "Peace officer" means any person described in 

46-i-r9it6t [section 2(16)]. 

(3) "Vessel'', when used in reference to shipping, 

includes ships of all kinds, steamboats and steamships, 

canal boats, and every structure adapted to be navigated 

from place to place.'' 

Section 250. Section 3-15-603, MCA, is amended to <ead: 

•J-15-603. Manner of impaneling. After the jurors have 

been selected, the grand jury shall be impaneled as 

prescribed in ~6-ll-381--thro~9h--46-~~-3e3 (sections 97 

through 112). '' 

Section 251. Section 7-4-2902, MCA, is amended to <ead: 

•J-4-2902. Vacancy in office of county coroner or 

disqualification of coroner. (1) The coroner, or the board 

of county commissioners if the coroner is unable or refuses 

to act, shall request the coroner or a qualified deputy 
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coroner of another county to be acting county coroner if the 

coroner: 

{a) is absent or unable to attend to his duties or if 

the office of coroner is vacant and there are no qualified 

deputies available; 

(b) is related to the deceased; 

(c) is a potential party in an action concerning the 

death or his inquiry into the death may pose a conflict of 

interest; 

(d) has not successfully completed the basic coroner 

course required in 7-4-2905 and there are no qualified 

deputies available; or 

(e) is disqualified under the provisions of 46-4-~eT 

[sec t_~<;>r1__ !QJ_. 

(2) The salary of and expenses incurred by an acting 

coroner on behalf of a requesting county are an allowable 

charge against the requesting county.~ 

Section 252. Section 7-4-2912, MCA, is amended to read: 

•7-4-2912. Coroner's register. The county coroner shall 

keep an official register, to be labeled ••coroner's 

registet"T-a~-pro~ided-in-46-4-~6~." 

Section 253. Section 7-16-2322, MCA, is amended to 

read: 

•7-16-2322. Rules and ordinances to implement part. 

(1) (a) A county park board, in addition to powers and 
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duties now given under law, has the following powers and 

duties: 

{i) to make rules necessary or convenient to protect 

and promote the improvement of land and facilities under the 

care and control of said board and for the protection of 

birds and animals inhabiting or frequenting land and 

facilities in parks and public places; 

(ii) to make rules for the use of land and facilities by 

the public; and 

(iii) to provide penalties for the violation of such 

rules. 

{b) The rules authorized by subsection {1) have the 

force of resolutions of the county commissioners. 

(2) The county governing body, by the adoption of an 

ordinance in substantial compliance with the provisions of 

7-5-103 through 7-5-107, may: 

(a) provide that violations of specific rules adopted 

pursuant to subsection (1) constitute criminal offenses and 

are punishable as provided in 7-5-109; and 

(b) authorize a county park board to employ a county 

park warden to enforce park rules and ordinances. A county 

park warden is not a peace officer, as defined in 46-1~~91 

[section 2(16}]. The law enforcement powers of a park warden 

are limited to issuing citations charging violations of park 

ordinances and rules.•• 
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Section 254. Section 7-32-201, MCA, is amended to read: 

"7-32-201. Definitions. As used in this part, the 

following definitions apply: 

(1) "Auxiliary officer 11 means an unsworn, part-time, 

volunteer member of a law enforcement agency who may perform 

but is not limited to the performance of such functions as 

civil defense, search and rescue, office duties, crowd and 

traffic control, and crime prevention activities. 

( 2) "General law enforcement duties 11 means patrol 

operations performed for detection, prevention, and 

suppression of crime and the enforcement of criminal and 

traffic codes of this state and its local governments. 

(3) "Law enforcement agency" means a law enforcement 

service provided directly by a local government. 

{4) "Law enforcement officer" means a sworn, full-time, 

employed member of a law enforcement agency who is a peace 

officer as defined in 46-r-~SrtBt [section 2(1611 and has 

arrest authority as described in 46-6-49% [sections 26 

through 36]. 

(5) "Reserve officer" means a sworn, part-time, 

volunteer member of a law enforcement agency who is a peace 

officer as defined in 46-r-~6rt6t [section~ and has 

arrest authority as described in 46-6-49+ [sections 26 

thro~gh 36} only when authorized to perform these functions 

as a representative of the law enforcement agency. 11 
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Section 255. Section 7-32-233, MCA, is amended to read: 

"7-32-233. Limitation on arrest authority of auxiliary 

officer. An auxiliary officer has only the arrest authority 

granted a private person in 46-6-59~-a"d--46-6-593 [section 

ill·"' 
Section 256. Section 7-32-4303, MCA, is amended to 

read: 

"7-32-4303. Control of shoplifting. ill The city or 

town council may ~e£ine-shop%±fe±n9-a~-p~dv±ded-in-46-6-56i 

artd punish persons found guilty thereof of shop~ift~~1g_. 

(2) ''Shoplifting 11 means the theft of_~ny goods offered 

for sale by a wholesale or retail store or other mercantile 

establishment." 

Section 257. Section 16-11-147, MCA, is amended to 

read: 

•16-11-147. Seizure and forfeiture of unlawful 

cigarettes. (1} Any motor vehicle, airplane, conveyance, 

vehicle, or other means of transportation in which 

cigarettes are being unlawfully transported, together with 

the cigarettes and other equipment or personal property used 

in connection with such transportation and found in such 

means of transportation, shall be subject to seizure by the 

department, its duly authorized agent, any sheriff or 

deputy, or other peace officer and shall be subject to 

forfeiture in the manner hereinafter provided. 
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(2) Upon the seizure of any cigarettes and within 2 

days thereafter, the person or officer making such seizure 

shall deliver an inventory of the property seized to the 

person from whom such seizure was made, if known, and file a 

copy thereof with the department. The person from whom the 

seizure was made or any other person claiming an interest in 

the property seized may apply for its return as provided in 

46-5-39~-t~rettg~-46-5-395 [section 56]." 

Section 258. Section 37-60-406, MCA, is amended to 

read: 

•]7-60-406. Peace officer's casual employment. A peace 

officer, as defined in 46-~-rer [section 2(lill, or a 

reserve officer, as defined in 7-32-201, is not prohibited 

or restricted from accepting and engaging in employment as a 

security guard during his off-duty hours, provided that he 

does not advertise his services or solicit employment and 

further provided that the chief of his department previously 

approves the off-duty employment. A peace officer or reserve 

officer so engaged in casual employment is exempt from the 

provisions of this chapter only if the casual employment is 

authorized in writing by his sheriff or chief of police." 

Section 259. Section 44-11-303, MCA, is amended to 

read: 

•44-11-303. Definitions. When used in this part, unless 

the cor1text requires otherwise, the following definitions 
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apply: 

(1) "Law enforcement agency" means a public agency 

lawfully established by statute or executive order that is 

responsible for the prevention and detection of crime and 

the enforcement of penal, traffic, regulatory, or game laws. 

(2) "Law enforcement agency of this state" or "law 

enforcement agency of another (or any other) state" 

includes, respectively, a law enforcement agency of a 

political subdivision of this state and a law enforcement 

agency of a political subdivision of another state. 

(3) "Mutual aid agreement 11 or '1 agreement" means an 

agreement between two or more law enforcement agencies, 

consistent with the purposes of this part. 

(4) 1'Party law enforcement agency" means a law 

enforcement agency that is a party to a mutual aid agreement 

as set forth in this part. 

(5) ''Peace officer" has the meaning as the term is 

defined in 46-t-~9! [section 2(16)]." 

Section 260. Section 45-5-206, MCA, is amended to read: 

•45-5-206. Domestic abuse. 

offense of domestic abuse if he: 

(1) A person commits the 

(a} purposely or knowingly causes bodily injury to a 

family member or household member; or 

(b) purposely or knowingly 

apprehension of bodily injury in a 
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household member. The purpose to cause reasonable 

apprehension or the knowledge that reasonable apprehension 

would be caused shall be presumed in any case in which a 

person knowingly points a firearm at or in the direction of 

a family member or household member, whether or not the 

offender believes the firearm to be loaded. 

(2) For the purposes of this section and 46-6-491 

[section 26], 11 family member or household member" means a 

spouse, former spouse, adult person related by blood or 

marriage, or adult person of the opposite sex residing with 

the defendant or who formerly resided with the defendant. 

or 

(3) A person convicted of domestic abuse for the 

second time shall be fined not to exceed $500 

first 

or be 

imprisoned in the county jail not to exceed 6 months, or 

both. On a third or subsequent conviction for domestic 

abuse, the person convicted shall be fined not to exceed 

$50,000 or be imprisoned in the state prison for a term not 

to exceed 5 years, or both." 

Section 261. Section 45-8-209, MCA, is amended to read, 

"45~8-209. Harming a police dog penalty. ( l) A 

person commits the offense of harming a police dog if he 

purposely or knowingly shoots or kills a police dog being 

used by a law enforcement officer in discharging or 

attempting to discharge any legal duty in a reasonable and 

proper manner. 
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(2) A person convicted of the offense of harming a 

police dog may be fined an amount not to exceed $5,000 or be 

imprisoned in the state prison for a term not to exceed 1 

year, or both. 

(3) As used in this section, the following definitions 

apply• 

(a} "Law enforcement officer" means a person who is a 

peace officer as defined in 46--l:-~9% [section 2{16)_)_. 

(b) ''Police dog'' means a dog that is: 

(i} used by a law enforcement agency, as defined in 

7-32-201, in the exercise of its authority; 

(ii) specifically trained for law enforcement work; and 

(iii) under the control of a law enforcement officer.'' 

Section 262. Section 46-8-114, MCA, is amended to read, 

"46-8-114. Time and method of payment of costs4 When a 

defendant is sentenced to pay the costs of court-appointed 

counsel, the court may order payment to be made within a 

specified period of time or in specified installments. Such 

payments shall be made to the clerk of the district court. 

The clerk of the district court shall disburse the payments 

to the county, agency, state agency, or local government 

unit responsible for the expenses of court-appointed counsel 

as provided for in 46-9-iSl [secti~n 651." 

Section 263. Section 46-16-103, MCA, is amended to 

read: 
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"46-16-103. Who decides questions of law and fact~ ( 1) 

All prosecutions deciding issues of fact must be tried by 

the court and jury, except on a plea of guilty. 

{2) Questions of law must be decided by the court and 

questions of fact by the jury except that on a trial for 

criminal defamation the jury shall determine both questions 

of law and of fact. Questions of law and fact must be 

decided by the court when a trial by jury is waived under 

46-!6-lB~t~t [section 191)." 

Section 264. Section 46-18-201, MCA, is amended to 

read: 

•46-18-201. Sentences that may be imposed. (1) Whenever 

a person has been found guilty of an offense upon a verdict 

or a plea of guilty, the court may: 

'a) defer imposition of sentence, excepting sentences 

for driving under the influence of alcohol or drugs, for a 

period, except as otherwise provided, not exceeding 1 year 

for any misdemeanor or for a period not exceeding 3 years 

for any felony. The sentencing judge may impose upon the 

defendant any reasonable restrictions or conditions during 

the period of the deferred imposition. Such reasonable 

restrictions or conditions may include: 

(i} jail base release; 

(ii) jail time not exceeding 180 daysi 

(iii) conditions for probation; 
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(iv) restitution; 

(v) payment of the costs of confinement; 

(vi) payment of a fine as provided in 46-18-231; 

(vii) payment of costs as provided in 46-18-232 and 

46-18-233: 

(viii) payment of costs of court=appointed counsel as 

provided in 46-8-±13 [section 62]; 

(ix) community service; 

(x) any other reasonable conditions considered 

necessary for rehabilitation or for the protection of 

society; or 

(xi) any combination of the above. 

(b) suspend execution of sentence up to the maximum 

sentence allowed for each particular offense. The sentencing 

judge may impose on the defendant any reasonable 

restrictions or conditions during the period of suspended 

sentence. Such reasonable restrictions or conditions may 

include any of those listed in subsections (l)(a)(i) through 

(1)(a)(xi). 

(c) impose a fine as provided by law for the offense; 

(d) require payment of costs as provided in 46-18-232 

or payment of costs of court-appointed counsel as provided 

in 46-8-113 [section 62]: 

(e) conunit the defendant to a corrpctional institution 

with or without a fine as provided by ldw for the offense; 
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(f) impose any combination of subsections (l)(b) 

through (1)(e). 

{2) If any financial obligation is imposed as a 

condition under subsection {l)(a), sentence may be deferred 

for a period not exceeding 2 years for any misdemeanor or 

for a period not exceeding 6 years for any felony, 

regardless of whether any other conditions are imposed. 

{3) If any restrictions or conditions imposed under 

subsection (l)(a) or (l)(b) are violated, the court shall 

consider any elapsed time and either expressly allow part or 

all of it as a credit against the sentence or reject all or 

part as a credit and state its reasons in the order. Credit, 

however, must be allowed for jail time already served. 

{4) Except as provided in 46-18-222, the imposition or 

execution of the first 2 years of a sentence of imprisonment 

imposed under the following sections may not be deferred or 

suspended: 45-5-103, 45-5-202(3) relating to aggravated 

assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 45-5-503(2) 

and (3), 45-9-101(2) and (3), 45-9-102(3), and 45-9-103(2). 

(5} Except as provided in 46-18-222, the imposition or 

execution of the first 10 years of a sentence of 

imprisonment imposed under 45-5-102 may not be deferred or 

suspended. 

(6) Except as provided in 46-18-222, imposition of 

sentence in a felony case may not be deferred in the case of 
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a defendant who has been convicted of a felony on a prior 

occasion whether or not the sentence was imposed, imposition 

of the sentence was deferred, or execution of the sentence 

was suspended. 

(7) If the victim was less than 16 years old, the 

imposition or execution of the first 30 days of a sentence 

of imprisonment imposed under 

45-5-504, 45-5-505, or 45-5-507 

45-5-502(3), 45-5-503, 

may not be deferred or 

suspended. Section 46-18-222 does not apply to the first 30 

days of such imprisonment." 

Section 265. Section 46-18-247, MCA, l.S amended to 

read:· 

•46-18~247. Default. (1) If an offender sentenced to 

make restitution is in default, the sentencing court, upon 

the motion of the prosecuting attorney or upon its own 

motion, may issue an order under 46-±8-i83 [section 2~ 

requiring the offender to show cause why he should not be 

confined for failure to obey the sentence of the court. The 

court may order the offender to appear at a time, date, ~nd 

place for a hearing or, if he fails to appear as ordered, 

issue a warrant for his arrest. The order or warrant must be 

accompanied by written notice of the offender's right to a 

hearing as provided in 46-±8-293 [section 2~~-

(2} If the court finds that the offender's default was 

attributable to a failure on his part to make a good faith 
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effort to obtain the necessary funds for payment of the 

ordered restitution, the court may take any action provided 

for in 46-18-%93 [section 229]. If confinement is ordered, 

the court, after entering the order, may at any time, for 

good cause shown, reduce the term of confinement and waive 

satisfaction of the restitution order. 

(3) An order to pay restitution constitutes a judgment 

rendered in favor of the state, and following a default in 

the payment of restitution or any installment thereof, the 

sentencing court may order the restitution to be collected 

by any method authorized for the enforcement of other 

judgments. 11 

Sec:ion 266. Section 46-18-502, MCA, is amended to 

read: 

•46-18-502. Sentencing of persistent felony offender. 

(1) Except as provided in subsection (2), a persistent 

felony offender shall be imprisoned in the state prison for 

a term of not less than 5 years or more than 100 years or 

shall be fined an amount not to exceed $50,000, or both, if 

he was 21 years of age or older at the time of the 

commission of the present offense. 

(2) If the offender was a persistent felony offender, 

as defined in 46-18-56~ [section 2(17)], at the time of his 

previous felony conviction, less than 5 years have elapsed 

between the commission of the present offense and either the 
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previous felony conviction or the offender's release on 

parole or otherwise from prison or other commitment imposed 

as a result of the previous felony conviction, and he was 21 

years of age or older at the time of the commission of the 

present offense, he shall be imprisoned in the state prison 

for a term of not less than 10 years or more than 100 years 

or shall be fined an amount not to exceed $50,000, or both. 

(3) Except as provided in 46-18-222, the imposition or 

execution of the first 5 years of a sentence imposed under 

subsection {1) or the first 10 years of a sentence imposed 

under subsection (2) may not be deferred or suspended. 

(4) Any sentence imposed under subsection (2) shall run 

consecutive to any other sentence imposed. 11 

Section 267. section 46-20-103, MCA, is amended to 

read: 

"46-20-103e Scope of appeal by state. (1) Except as 

otherwise specifically authorized, the state may not appeal 

in a criminal case. 

(2) The state may appeal from any court order or 

judgment the substantive effect of which results in: 

(a) dismissing a case; 

(b) modifying or changing the verdict as provided in 

46-l6-~6it3ttet [section 219); 

(c) granting a new trial; 

(d) quashing an arrest or search warrant; 
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NEW SECTION. Section 268. Repealer. Sections 46-l-101, 

46-1-102, 46-1-201, 46-3-101 through 46-3-106, 46-3-201 

through 46-3-206, 46-4-201 through 46-4-207, 46-4-301 

through 46-4-306, 46-5-101 through 46-5-104, 46-5-201 

through 46-5-209, 46-5-301 through 46-5-305, 46-5-401, 

46-5-402, 46-5-501 through 46-5-505, 46-6-101, 46-6-104 

through 46-6-106, 46-6-201 through 46-6-204, 46-6-301 

through 46-6-304, 46-6-401 through 46-6-404, 46-6-411, 

46-6-412, 46-6-421, 46-6-422, 46-6-501 through 46-6-503, 

46-7-101 through 46-7-103, 46-8-101 through 46-8-104, 

46-8-111 through 46-8-115, 46-8-201, 46-8-202, 46-9-101 

15 through 46-9-104, 46-9-111, 46-9-201 through 46-9-205, 

16 46-9-301 through 46-9-303, 46-9-311, 46-9-401 through 

17 46-9-404, 46-9-411 through 46-9-414, 46-9-501 through 

18 46-9-505, 46-10-101, 46-10-102, 46-10-201 through 46-10-204, 

19 46-11-101, 46-11-102, 46-11-201 through 46-11-204, 46-11-301 

20 through 46-11-303, 46-11-311 through 46-11-319, 46-11-331 

21 through 46-11-333, 46-11-401 through 46-11-405, 46-11-501 

22 through 46-11-505, 46-11-601, 46-12-101 through 46-12-105, 

23 46-12-201 through 46-12-206, 46-13-101 through 46-13-106, 

24 46-13-201 through 46-13-204, 46-13-301, 46-13-302, 46-14-101 

25 through 46-14-103, 46-14-201 through 46-14-203, 46-14-212, 
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through 

46-15-101 

46-15-201 

46-15-331, 

46-16-102, 

through 

46-16-213, 46-16-301 through 46-16-307, 46-16-401 through 

46-16-403, 46-16-501 through 46-16-505, 46-16-601 through 

46-16-605, 46-16-701, 46-16-702, 46-17-101 through 

46-17-103, 46-17-201 through 46-17-205, 46-17-211, 46-17-301 

through 46-17-303, 46-17-311, 46-17-401 through 46-17-404, 

46-18-111 through 46-18-113, 46-18-.203, 46-18-102, 

46-18-501, 46-18-503, 46-21-101 through 46-21-105, and 

46-21-201 through 46-21-203, MCA, are repealed. 
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APPROVED BY COMMITTEE 
ON JUDICIARY 

~_. ..... 
LAW RELATING PROCEDURE; 

REVISE THEe, i 
IMPLEMENTING THE ~ 

RECOMMENDATIONS OF THE COMMISSION ON RULES OF CRIMINAL 

PROCEDURE; AMENDING SECTIONS 1-1-202, 1-1-207, 7-4-2902, 

7-4-2912, 7-16-2322' 7-32-201, 7-32-233, 7-32-4303, 

16-11-147, 37-60-406, 44-ll-303, 45-5-206, 45-8-209, 

46-8-114, 46-16-103, 46-18-201, 46-18-247, 46-18-502, AND 

46-20-103, MCA; AND REPEALING SECTIONS 46-1-101, 46-1-102, 

46-1-201, 46-3-101 THROUGH 46-3-106, 46-3-201 THROUGH 

46-3-206, 46-4-201 THROUGH 46-4-207, 46-4-301 THROUGH 

46-4-306, 46-5-101 THROUGH 46-5-104, 46-5-201 THROUGH 

46-5-209, 46-5-301 THROUGH 46-5-305, 46-5-401, 46-5-402, 

46-5-501 THROUGH 46-5-505, 46-6-101, 46-6-104 THROUGH 

46-6-106, 46-6-201 THROUGH 46-6-204, 46-6-301 THROUGH 

46-6-304, 46-6-401 THROUGH 46-6-404, 46-6-411, 46-6-412, 

46-6-421, 46-6-422, 46-6-501 THROUGH 46-6-503, 46-7-101 

THROUGH 46-7-103, 46-8-101 THROUGH 46-8-104, 46-8-111 

THROUGH 46-8-115, 46-8-201, 46-8-202, 46-9-101 THROUGH 

46-9-104, 46-9-111, 46-9-201 THROUGH 46-9-205, 46-9-301 

THROUGH 46-9-303, 46-9-311, 46-9-401 THROUGH 46-9-404, 

46-9-411 

46-10-101, 

THROUGH 46-9-414, 46-9-501 THROUGH 46-9-505, 

46-10-102, 46-10-201 THROUGH 46-10-204, 
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46-11-101, 46-11-102, 46-11-201 THROUGH 46-11-204, 46-11-301 

THROUGH 46-11-303, 46-11-311 THROUGH 46-11-319, 46-11-331 

THROUGH 46-11-333, 46-11-401 THROUGH 46-11-405, 46-11-501 

THROUGH 46-11-505, 46-11-601, 46-12-101 THROUGH 46-12-105, 

46-12-201 THROUGH 46-12-206, 46-13-101 THROUGH 46-13-106, 

46-13-201 THROUGH 46-13-204, 46-13-301, 46-13-302, 46-14-101 

THROUGH 46-14-103, 46-14-201 THROUGH 46-14-203, 46-14-212, 

46-14-213. 46-14-221, 46-14-222, 46-14-301 THROUGH 

46-14-304, 46-14-311 THROUGH 46-14-313, 46-14-401, 46-15-101 

THROUGH 46-15-105, 46-15-111 THROUGH 46-15-114, 46-15-201 

THROUGH 46-15-204, 46-15-321 THROUGH 46-15-329, 46-15-331, 

46-15-332. 46-15-401 THROUGH 46-15-403, 46-16-102, 

46-16-108, 46-16-201, 46-16-202, 46-16-211 THROUGH 

46-16-213, 46-16-301 THROUGH 46-16-307, 46-16-401 THROUGH 

46-16-403, 46-16-501 THROUGH 46-16-505, 46-16-601 THROUGH 

46-16-605, 46-16-701, 46-16-702, 46-17-101 THROUGH 

46-17-103, 46-17-201 THROUGH 46-17-205, 46-17-211, 46-17-301 

THROUGH 46-17-303, 46-17-311, 46-17-401 THROUGH 46-17-404, 

46-18-102, 46-18-111 THROUGH 46-18-113. 46-18-203, 

46-18-501, 46-18-503, 46-21-101 THROUGH 46-21-105, AND 

46-21-201 THROUGH 46-21-203, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. scope purpose 

construction. (1) [This act] governs the practice and 

-2- SECOND READING 
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procedure in all criminal proceedings in the courts of 

Montana except where provision for a different procedure is 

specifically provided by law. 

(2) [This act] 1s intended to provide for the just 

determination of every criminal proceeding. {This act) shall 

be construed to secure simplicity in procedurew fairness in 

administration, and elimination of unjustifiable expense and 

delay. 

NEW SECTION. Section 2. Definitions. As used in (this 

act], unless the context requ1res otherwise, the following 

definitions apply: 

{1) ''Arraignment'' means the formal act of calling the 

defendant into open court to enter a plea answering a 

charge. 

( 2) "Arrest'' means the taking of a person into custody 

in the manner authorized by law. 

(3) ''Arrest warrant'' means the written order from a 

court directed to a peace officer or to some other person 

specifically named commanding that person to arrest another. 

This term includes the original warrant of arrest and a copy 

certified by the issuing court. 

(4) "Rail" means the security 

purpose of insuring the presence 

pending ctiminal proceeding. 

given 

of 

for the primary 

the defendant in a 

(5) ~Charge'' means a written statement presented to a 
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court accusing a person of the commission of the offense and 

is contained in a complaint, information, and indictment. 

(6) "Concealment" means any act or deception done 

purposely or knowingly upon or outside the prem1ses oE a 

wholesale or retail store or other mercantile establishment 

with the intent to deprive the merchant of all or part of 

the value of the me~chandise. 

(7) ''Conviction", unless otherwise provided by law, 

means a judgment or sentence entered upon a guilty plea or 

upon a verdict or finding of guilty of an o:~er.se rendered 

by a legally constituted jury or by a court of competent 

jurisdiction authorized to try the case witha~t a Jury. 

(8) ~court" means a place were justice 1s jud1cially 

administered and includes the judge thereof. 

( 9) "Judge" means a person who is invested by law with 

the power to perform judicial functions4 

(10) ''Judgment" means an adjudication by a court that 

the defendant is guilty and includes the sente~ce pronounced 

by thP ~ourt. 

(ll) "Make available for examination and reproduction" 

means to make material and information subject to disclosure 

available upon request at a designated place during 

specified reasonable times and provide suitoble facilities 

or arrangements for reproducinq it. Tht• t€rm does 11ot mean 

that the disclosing party is required tP m.tke copies at it 5 
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expense, to deliver the materials or information to the 

other party, or to supply the facilities or materials 

required to carry out tests on disclosed items. The pdrties 

may by mutual consent make any other 

arrangements. 

or additional 

(12) ''New trial" means a re-examination of the issue in 

the same court before another jury after a verdict or 

finding has been rendered. 

(13) "Offense" means a violation of any penal statute of 

this state or any ordinance of its political subdivisions. 

(14) "Included offense'' means an offense that: 

(a) is established by proof of the same or less than 

all the facts required to establish the commission of the 

offense charged; 

(b) consists of an attempt to commit the offense 

charged or to commit an offense otherwise included therein; 

0( 

(c) differs from the offense charged only in the 

respect that a less serious injury or risk to the same 

person, property, or public interest or a lesser kind of 

culpability suffices to establish its commission. 

( 15) "Parole" means the release to the community of a 

prisoner by a decision of the board of pardons prior to the 

expiration of a prisoner's term, subject to conditions 

imposed by the board of pardons and the supervision of the 
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department of institutions. 

(16) ''Peace officer'' means any person who by virtue of 

his office or public employment is vested by law with a duty 

to maintain public order and make arrests for offenses while 

acting within the scope of his authority. 

(17) ''Persistent felony offender'' means an offender who 

has previously been convicted of a felony and who is 

presently being sentenced for a second felony committed on a 

different occasion than the first. An offender is considered 

to have been previously convicted of a felony if: 

ta) the previous felony conviction was for an cffense 

committed in this state or any other jurisdiction for which 

a sentence of imprisonment in excess of 1 year could have 

been imposed; 

(b) less than 5 yedrs have elapsed between the 

commission of the present offense and either: 

(i) the previous felony conviction; or 

(ii) the offender's release on parole or otherwise from 

prison or other commitment imposed as a result of a previous 

felony conviction; and 

(c) the offender has not been pardoned on the ground of 

innocence and the conviction has not been ~et aside at the 

postconviction hearing. 

(18} "Place of trial" me.;1ns the geJgraphi.cal location 

and political subdivision within which is situated the court 
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that will hear the cause. 
1 

2 (19) ''Preliminary examination'' means a hearing before a 

justice of the peace for the purpose of determining if there 

4 is probable cause to beliPve a felony has been committed by 

5 the ,jefendan t. 
5 

6 (20) "Probation" medns release by the court w1thout 
& 

7 imprisonment, except as otherwise provided by law, of a 
7 

a defendant found guilty of a crime. The release is subject to a 
9 the supervision of the department of institutions upon 

9 

10 directions of the court. 10 

11 ( 21) "Prosecutor" means an elected or appointed attorney 1 I 

12 who is vested by law with the power to 1nitiate and carry I 2 

13 out criminal proceedings on behalf of the state or a 
l3 

14 political subd1vision. 14 

15 (22) ''Same transaction'' means conduct consi~ting of a 
15 

16 series of acts or omissions which are motivdted by: 16 

17 (a) a purpose to accomplish a criminal objective and 
l7 

1a wh1ch are necessary or incidental to the accoMplishment o( 
18 

19 that obJective; or 19 

20 (b) a cumm..,)n purpose or plan wnict1 result i..n the 20 

21 repeated commission of the same offense or effect upon the 21 

22 same person or persons or the property thereof. 22 

2 J (23) "Search warrant" means a wr.itten order made in the 23 

24 name of the state and signed by a judge that particularly 24 

25 describ~s the thing, place, or person to be searched and the 
25 
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instruments, articles, or things to be seized; and that is 

directed to a peace officer commanding him to search 

personal property and bring it before the judge. 

for 

(24) ''Sentence'' means the judicial d1spcsition of a 

criminal proceeding upon a plea or finding of -;c:1lty. 

{25} "Statement" means: 

(a) a writing signed or otherwise adopted or approved 

by a person~ 

(b) a video, audio, or other recordirg cf a pers~~ s 

communications or a transcript of the commun:.o.>H:,•n:c': dnd 

(c) a writing containing a summary of d r:'t>rs,' . ~ a. ~ 

communications or admissions. 

that 

(26) "Summons'' means a written order iss11Pd by the c_:.urt 

commands a person to appear hefore a court at a stated 

time and place to answer the offense set fort\", there1n. 

( 27) "Superseded notes" means hand ... r it len notes, 

including f ie1d notes, that hdve beer. substant ia.lly 

incorporated into a statemenl. The notes may n0t be 

considered a statement and are not subject tV disclosure 

except as provided in [section 119]. 

(28) "Temporary road block" means any structurP, dev1ce. 

used by a peace officPr for the purpose of 
or means 

controlling all traffic through a point on the highway wh~re 

all vehiclPs may be slowed ot stopped. 

(29) "Witness" means any per~on wh<..tSf' te5t imt..""~ny lS 
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desired in any proceeding or invest1gation by a grand Jury 

or in a criminal action, prosecution, or proceeding. 

( 30) "Work product" means legal research, records, 

correspondence, reports, and memoranda, written and oral, to 

the extent that they contain the opinions, theories, and 

conclusions of the prosecutor, defense counsel, or their 

staff or investigators. 

NEW SECTION. Section 3. Filing the charge. In all 

criminal prosecutions, the charge shall be filed in the 

county where the offense was committed unless otherwise 

provided by law. 

NEW SECTION. Section 4. Place of trial. ( 1) The place 

of trial shall be the county where the charge is filed 

unless otherwise provided by law. 

(2) All objections that a charge is filed in the 

improper county are waived by the defendant unless made 

before trial as provided for in [sections 175 through 177). 

If an objection is made, a hearing shall be held and the 

proper county in which to file the charge shall be 

established before further proceedings. 

NEW SECTION. Section 5. Requisite act in multiple 

counties. (l) When two or more acts are requisite to the 

commission of any offense, or two or more acts are committed 

in fur-therance of a common scheme, the charge may be filed 

10 any county in which any of the acts or offenses occur. 
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(2) When an act requisite to th~ c.:Jmml5slvn vt a.n 

offense occurs or continues in more than one c._,unty, the 

charge may be filed in any county in which the Jet vccurred 

or continued~ 

NEW SECTION. Section 6. Assisting or committ i.ng an 

offense. When a person in one county commits or aids, abets, 

or procures the commission of an offense in another cvunty, 

the charge may be filed in either county. 

NEW SECTION. Section 7. County of offense unknown. 11) 

If it cannot be readily determined ~n which ~~~ntj the 

offense was committed, the offender may be charged Ln any 

county in which it readily appears that an element of the 

offense occurred. 

{2} When an offense is committed in or against a p'..lblic 

or private conveyance, and it is doubtful in which county 

the offense occurred, the charge may be filed i11 3~y 

10 or through which the conveyance has traveled. 

NEW SECTION. Section 8. Offense consummated 

Cl)UOt 'j 

within 

state. If an offense is commenced outside the state but is 

consummated within the state, the offense sho:l be charged 

in the county where an act requisite to the co~~lS5LJn of 

the offense is committed or continued. 

NEW SECTION. Section 9. Inquest when held -- how 

conducted. (1) The coroner shall hold an inqu~st only if 

requested to do so by the county attorney of tne c~lL.llty in 
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which the acts or events causing death occurred. However, 

when the d@ath of any person occurs in a jail or a penal 

institutior. or from the use of a firearm by a peace officer, 

except where criminal charges have been or will be filed, 

the county attorney shall direct the coroner to hold an 

inquest. 

(2) If an inquest 1s held, the proceedings shall be 

public. The coroner shall conduct the inquest with the aid 

and assistance of the county attorney. The inquest must be 

held in accordanc-e with this section. 

NEW SE_C!ION. Section 10. Disqualifying a coroner. (11 

A coroner who also serves as a peace officer may not conduct 

an inquest into the death of a person who: 

(a) died in a jail or penal institution; 

{b) died while in custody of a peace officer; or 

(c) was killed by a peace officer. 

(2) If a corone~ is disqualified under subsection (1), 

the county attorney shall request a qualified coroner ·of 

anothec 

coroner 

county to 

fulf1lling 

requesting county. 

conduct the inquest. The expenses of a 

the request must be paid by the 

NEW SE<:_!l~·. Section 11. sumaoning and swearing in of 

jurors-- inst~uctions. (1.) For holding an inquest, the 

coroner must summon a jury of not more than nine persons 

qualified by law to serve as jurors. 
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(2) The jurors chosen to serve must be swo~n by the 

coroner to inquire who the person was and when, ":"here. _,nd 

by what means he carne to his death, and intu the 

circumstances attending his death and to render a true 

verdict thereon, according to the evidence offered. 

(3) The jurors may be required to inspect the body of 

the decedent, whether or not an autopsy has been performed, 

at the discretion of the county attorney. 

(4) The coroner must instruct the jurors as to their 

duties. 

NEW SECTION. Section 12. Coroner's subpoena. Upc~-, the 

request of the county attorney, a coroner must issue 

subpoenas for witnesses returnable immediately or at a time 

and place as he may designa~~, wh\ch may be served by ~ny 

competent person. 

NEW SECTION. Section 13. witness compelled to attend 

examination. (l) A witness served with a subpoena may be 

compelled to attend dnd testify or be pLlnished as upon ~ 

subpoena issued by a justice of the peace. 

(2) The cou11ty attorney shall exam1ne each w1tness, 

after which the witness may be examined by the coroner and 

the jurors. 

NEW SECTION. Section 14. Form of ve["dict. Af_ter 

inspecting the body, if required, and hPdring the te::;tlmony, 

the jury must render its verdict, '""hich shall be by majority 
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vote, and certify the same in writing signed by them and 

setting forth who the deceased person was and the location, 

time, circumstances, and means of the death. 

NEW SECTION. Section 15. Recording and filing the 

testiaony and proceedings. The 

examined before the coroner's 

testimony of the witness 

jury must be recorded and 

transcribed, the transcript of which shall be filed with the 

clerk of the district court of the county. The recording and 

transcribing expenses shall be paid by the county upon 

claims duly rendered and certified to by the coroner in the 

same manner as other claims against the county are paid. 

NEW SECTION. Section 16. Issuing subpoenas .. { l) 

Whenever the attorney general or county attorney has a duty 

to investigate alleged unlawful activity, any justice of the 

supreme court or district court judge of this state may 

cause subpoenas to be issued commanding the persons to whom 

they are directed to appear before the attorney general or 

the county attorney and give testimony. 

(2) Subpoenas duces tecum may 

to 

also issue commanding 

produce such books, persons to whom they are directed 

records, papers, documents, and other objects as may be 

necessary and proper to the investigation. 

(3) A subpoena may issue only when it appears upon the 

affidavit of the attorney general or the county attorney 

that the admtnistration of justice requires it to be issued. 
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NEW SECTION. Section 17. Failure <o appear or obey. 

(1) A person who, without just cause, fails to obey an 

investigative subpoena issued pursudnt to this sectlon may 

be cited for contempt of court. 

(2) A person who, after being granted immunity under 

[sect10n 201, refuses to give test1mor.y or to produce 

evidence must be brought before the judge issu1ng the 

subpoena or, 

before the 

ln that judge's absence or inability to act, 

nearest and most accessible judge who shdll 

inform the person: 

(a) of the contents and requirements of the subpoer1a; 

(b) that because immunity has been granted, the person 

cannot be excused from testifying or producing evidence on 

the grounds that the testimony or evidence may be personally 

incriminating; and 

(c) that the refusal to test~fy or to produce ev1dence 

as commanded in the subpoena 1s punishable as a contempt of 

court under Title 3, chapter l, part 5. 

(3) In the presence of the judge, the persor1 must be 

examined by the county attorney or produce evidence as 

~ommanded in the subpoena. 

NEW SECTION. Section 18. Relief from impr:oper 

subpoena. A person aggrieved by a subt;oena issue-d pursuant 

to this section may, within a reasonable time, tlle a motio11 

to dismiss the subpoena. lf a subpoen: tecum bc:ts 
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issued, a person aggrieved may petition to limit its scopa. 

NEW SECTION. Section 19. Conduct ------- of investigative 

inquiry. (l) The person requesting a subpoena may exam1ne 

i.lndf"r oath all witnesses subpoenaed pursuant to (sections 16 

ti'-.rough 21 I . Testim,Jny shall be recorded. The witness has 

the right tc have counsel present at all t im!?S. If the 

witness does not have resources to obtain counsel, the 

issuing judge shall appoint counsel, when requested. 

I 2) The secr~cy and disclosure provisions relating to 

grand jury proceedings shall apply to proceedings conducted 

under [sections 16 through 21). A person who divulges the 

contents of the application or the proceed1ngs without legal 

privilege to do so may be punished for contPmpt of court. 

i 3) All penalties for perjury or preparing, submitting, 

or offerinq false evidPnce apply to proceedings co11ducted 

under jsect10ns 16 through 21]. 

NEW SECTION. Section 20. Self-incrimination 

immunity. (I) No person subpoenaed to give testimony 

pursLJant to {sections 16 through 211 may be required to make 

any stateme11l or to produce any evidence which may be 

personally incriminating. 

I 2) The attorney general or the county attorney may, 

with the approval of the judge who authorized the issuance 

of the subpoend on behalf of the state, grant any person 

subpoenaed immunity from the use of any compelled testimony 
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or evidence or any information directly or indirectly 

derived from such testimony or evidence aqainst that person 

in any criminal prosecution. 

I 3) Nothing in [sections 16 through 201 prohibits a 

prosecutor from granting immunity from prosecuti~n for or vn 

account of any transaction, matter, or thing concerning 

which a witness is compelled to testify if the prosecutor 

determines, in his sole discretion, that the ends of justice 

wo~ld be served thereby. 

I 4) After being granted immunity, no person may be 

excused from testifying on the grounds that such testimony 

may be personally incriminating. Immunity may not extend to 

prosecution or punishment for fals~ statements g1ven 

pursuant to the subpoena. 

( 5) Nothing in [sections 16 through 2 1 I requires a 

witness to divulge the contents of a prtvileged 

comrounicatton unless the privilege is waived as provided by 

law. 

NE'~ SECT!OI!_. Section 21. Fees costs. ( 1) The fees 

and mileage of witnessf:>~ subpoenaed pursuant to !sections 16 

through 20) shall be the same as required 1n criminal 

actions. 

( 2) When the applicatiotl ft.H the subpoena is made by 

the attorney general, the st~t~ shall bear all costs, 

including thP cost of servicP. Tlw apprnpr iate county shall 
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bear all costs, includ1.ng the cost of service, wht•n the 

application for the subpoena is made by the county dtt''' ney. 

(3) All provisions relating to subpoenas in crtminal 

actions apply, including {sections 182 through 190}, to 

subpoenas issued pursuant to (sections 16 through 20). 

NEW SECTION. Section 22. Method of a<rest. ( 1) An 

arrest is made by an actual restraint of the person to be 

arrested or by his submission to custody of the person 

making the arrest. 

(2) All necessary and reasonable force may be used in 

making an arrest, but the person arrested may not be subiect 

to any greater restraint than is necessary to hold or detain 

him. 

(3) All necessary and reasonable force may be used to 

effect an entry into any building or property or part 

thereof to make an authorized arrest. 

NEW SECTION. Section 23. Time of making arrest. An 

arrest may be made on any day and at any time of the day or 

night, except that a person cannot be arrested in his home 

or private dwelling place at night for a misdemeanor 

committed some other time and place unless upon the 

direction of a judge endorsed upon a warrant for arrest. 

However, a person may be arrested in his home or pr1vate 

dwelling in cases involving domestic abuse. 

~~~_SEC!lON. Section 24. Written report when no arrest 
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m.ade in domestic violence situat1.on. When d pe,.iL·..., .._,rt Leer 1::. 

called to the scene of a report~d incide11t or Jcmestic 

violence but does not make an arrest, he shall f.:..le o:J 

wr1tten report with the vff1cer commdnd1nq the law 

enforcement agency employing h1m, setting furth tt1e reason 

or reasons for his decis~on. 

NEW SECTION. Section 25. Notice of rights to victim 

upon arrest in domestic violence situation. Whenev~r a p~ace 

officer arrests a person for dcmes~1c abuse, as def:ned 10 

45-S-206, if the victim is present, the off1cer shall advise 

the victim of the availability of a shelter ~r vrher 

services in the community and g1ve the vict1m immediate 

notice of any legal rights and remedies ava1LaDle. The 

notice must include furnishing the victim w1th a copy of the 

following statement: 

"If' YOU ARE THE VICTIM OF DOMESTIC ABUSE, the county 

attorney's office can file criminal charges agd1:1st your 

abuser. You have the right to go tv court and file a 

petition cequesting any of the following orders for relief; 

(l) an order restraining your abuser frum abusing you; 

(2} an order directing your abuser ~o leav~ yuur 

household~ 

(3) an order preventing yc,.H abuser fr,)m trar.:::-ft.-•trlrcg 

any property except in the u5ual course of bus1r1ess; 

(4) an order awar•iing you or ~he ~ther pdrerlt cu~.t0dy 
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l of or visitation with a minor child or children; 

I 5) an ordpr restraining your ab~ser from molesting or 

3 interfering with minor children in your custody; or 

4 I 6 I an order directing the party not grantt=~d custody to 

5 pay support cf minor children or to pay support of the other 

6 party 1f there is a legal obllgation to do so''. 

NEW_ SECT_!Q~_ Section 26. Basis for arrest 'tli thout 

8 warrant. (1) A pPace officer may arrest a person when no 

9 warrant has issued if the officer has probable cause to 

10 believe that the person is committing an offense or that the 

11 person has committed an offense and existing circumstances 

12 requ1re 1mmediate arrest. 

I J I 2 I A summons of a peace officer to a place of 

14 residence by a family or household member constitutes an 

15 exigent circumstance for making an arrest. Arrest is th~ 

16 preferred response in domestic abuse cases 1nvolving injury 

I 7 to the vict1m, use or threatened use of a weapon, violation 

18 of a restraining order, or other imminent danger to the 

19 v 1ct im. 

20 NEW SECT ION. Section 27. Manner of arrest without ----------
}I warrant. A pedce officer making an arrest when no warrant 

22 has issued must inform the person to be arrested of the 

2] officer's authority, of the intention to arrest that person, 

24 and of the cause of the arrest, except wh~n the person to be 

2"1 arrested is actually engaged in the commission of or in an 
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attempt to commit an offense. or is pursued immediately 

after its commission or after an escape, or when the giving 

of the information will imperil the arrest. 

NEW SECTION. Section 28. Not ice to appear. I 1) 

Whenever a peace officer is authorized to arrest a person 

when no warrant has issued, the officer may instead issue 

the person a notice to appear. 

I 21 The notice to appear shall: 

(a) be in writing; 

(b) state the person's name and address, 1f kn0wn: 

1 c) set forth the nature of the offense: 

(d) be signed by the issuing officer; and 

1 e) direct the person to appear before a court at a 

certain time and place. 

I 3 I Upon failure of the person to appear, a summons or 

warrant of arrest may issue. 

NEW SECTION. Section 29. Release. When no warrant has 
------ ----

issued, a peacP officer having custody of a person drre5ted 

may release the arrested person without requir1ng that 

person to appear before a court when the officer is 

satisfied that there are insufficient grounds to co~~ence 

prosecution. 

NEW SECTION. Section 30. Arrest warrant and summons. ---------------

A peace officer may arrest a person \olhPn I he offlct>r has a 

warrant commanding that the persvn be .ar rpsted or when the 
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officer believes on reasonable grounds: 

(l) that a felony warrant for the person's arrest has 

been issued in another jurisdiction; or 

(2) that a warrant for the person's arrest has been 

issued in this state. 

NEW SECTION. Section 31. Issuing waccant oc summons. 

(1) Upon the filing of a charge, the court may issue a 

summons or a warrant of arrest as provided in [sections 91 

and 93}. A summons may issue to a corporatlon upon the 

filinq of a charge against it. More than one warrant or 

summons may issue on the same charge. 

( 2) A summons may be served personally or by 

first-class mail. 

NEW SECTION. Section 32. Failuce to appeac follo,.ing 

summons. 1 1 ) If, after the issuance of a summons or notice 

to appear, the judge becomes satisfied that the person has 

not appeared or will not appear as commanded, the judge may 

at once 1ssue a warrant of arrest. 

(2) If, after being summoned, the corporation does not 

appear, a plea shall be entered in accordance with [section 

1301 and the matter shall proceed to trial and judgment 

without further process. 

NEW SECT ION. Section 33. Form and content of a 

summons. (1) The form of a summons shall: 

(a) be in writing in the name of the stale of Montana 
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or 1n the name Df the munic1pality if the vi.dat1un of o 

municipal ordinance is charged; 

(b) state the name of the person summon~d a.n..J th<lt 

person's arldre~s. if known; 

(c) set forth the nature of the offense; 

(d) state the date when issued and the municipality or 

county where issued; 

(e) be signed by a judge of the court with the title of 

office also noted; and 

{f) corrunand the person to appear before a cout t at a 

certain time and place. 

(2) The summons shall plainly state that, upon fa1lure 

to appear following service of summons, an acrest warrant 

shall issue forthwith; or, if the service 15 ~ade to a 

corporation, that a plea of not guilty will be entered. 

NEW SECT!_OB...:._ Section 34. Form and content of an arrest 

warrant. (l) The form of an arrest warrant shall; 

ta) be in writing in the name of the state of Montana 

or in the name of a municipality if a Vlolativ~ of a 

municipal ordinance is charged; 

(b) set torth the nature of the charge: 

{c) command that the persf_)f1 against whom the comi.Jl.;unt 

was made be arrested and brought before the neareat or must 

acce~sible court for an initidl appearance; 

(d) specify the name of the pPrson to he arrest~d or, 
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if that person's name is unknown, designate the person by 

any name or description by which the person to be arrested 

can be identified with certainty; 

( e i state the date when issued and the municipality or 

'> county where issued; and 

0 ( f l be signed by the Judge of the court with the title 

of office noted. 

8 ( 2) The warrant of arrest may specify the amount of 

9 bdil. 

10 ( 3) No warrant of arrest shall be dismissed nor shall 

ll any person in custody for an offense be discharged from 

I 2 custody because of technical irregularities not affecting 

13 the substantial rights of the accused. 

1 4 NEW SECTION. Section 35. E.xeculion of a warrant. (l} A 

1'> warrant of arrest may be directed to all peace officers in 

16 the state. It shall be executed by a peace officer and may 

1 ) be executed in any county of the stdte. 

18 (2} Wat·rants issued for the vi.ol.at ion of ci. ty 

10 ordinances cannot be executed outs1d€' the city limits, 

20 except a~ otherwise provided by la~. 

21 NEW SECTION. Section 36. Manner of arrest with 
~-- -- ~~ 

22 warrant. (1} When moking an arrest pursuant to a warrant, a 

23 peace officer shall inform the person to be arrested of the 

24 off~cer's authority, the 1ntention to arrest that person, 

2'> the cause of the arrest, and the fact that a warrant has 
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been issued for that person's arrest, except: 

(a) when the person forcibly resists or flees before 

the peace officer has an opportunity to inform the persoN; 

or 

(b) when the giving of the information will imperil 

arrest. 

( 2) The peace officer need not have possession of the 

warrant at the time of arrest, but after the arrest the 

warrant must be shown to the person arrested as soor, as 

practicable if the person requests. 

NEW SECTION. Section 37. Assisting a peace off leer. 

(1) A peace officer making a lawful arrest may comrr,a:cd the 

aid of persons 18 years of age or older. 

(2} A person commanded to aid a pe-ace officer in making 

an arrest: 

(a l has the same authority to arrest as that officer; 

and 

(b) is not civilly liable for any reasonable cond11Ct in 

aid of the officer. 

~~-~ECTI~~ Section 38. Assisting officer of another 

state. (1) Any peace officer of another state, of the United 

States, or of the District of Columbia who ente:s this stdte 

in close pursuit of a person in order tl, arrest him has th~ 

same nuthority to arrest and hold thf> pt·t :;,,n in custody as 

peace off1cers of this ~tate have !,, .nrest and hold in 
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custody a person on the ground that he had committed a crime 

in this state. 

( 2) If an arrest is made in this state by an officer of 

another state or of the District of Columbia, the officer 

shall without unnecessary delay take the arrested person 

before the judge of a court of record, who shall conduct a 

hearing for the sole purpose of determining if the arrest 

was in accordance with subsection (l) and not of determining 

guilt or innocence of the arrestee. 

(3) If the judge determines that the arrest was in 

accordance with subsection {1), the judge shall commit the 

arrestee to the custody of the officer making the arrest, 

who shall, without unnecessary delay, take the arrestee to 

the state from which he fled. If the judge determines that 

the arrest was unlawful, the judge shall discharge the 

person arrested. 

(4) This section may not be construed to make unlawful 

an arrest in this state which would otherwise be lawful. 

NEW SECTION. Section 39. When authorized -- custody. 

(1) A private person may arrest another when there is 

probable cause to believe that the person 1s committing or 

has committed an offense and the existing circumstances 

require the person's immediate arrest. 

(2) A private person making an arrest sh~ll immediately 

notify the nearest available law enforcement agency or peace 
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officec and gLve custody of the person drrested to the 

officer or agency. 

~EW_ SECTiq_N__:. Section 40. Peace officer's cust~)dy. A 

peace officer who, pursuant to law, takes cusL0dy ot a 

person arrested by a private citizen shall p1uceeJ Ln 

accordance with (sections 27 and 36], and ~s otherwise 

provided by law. 

~Ew SECTION. Section 41. Investiqative stop. A peace 

officer may stop any petson or vehicle which i~ observe~ 1n 

circumstances that create a particularized s~spLcl~r~ tnat 

the person or occupant of the vehicle nas ccnuutL<='.J, 1s 

committing, or is about to comm1t an offense, to obtain or 

verify an account of the person's presence or conduct, or to 

determine whether to arrest the person. 

NEW SECTION. Section 42. Stop and frisk. A pe..::r.ce 

officer who has made a ldwful step under l5€CtlCI1:3 -.: 

through 43]: 

tl} may fr1sk the person and take other redsJrld~l~ 

necessary steps for protection if the officer has reasonaole 

cause to suspect that the person is armed an,1 pre5ently 

dangerous to him or another person present; 

( 2) may take possess l.On of any obje.::t tr.a t lS 

discovered during the course of the fr1sk 1f the oif1c~r n~s 

probable cause to be~ieve the object l.S a wedpo11; 

(3) may demdnd of the person nr persons StUtJ[Jt'd r.1~' .._ ... r 
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her name and present address; and 

( 4) shall inform the person or persons stopped as 

promptly as possible under the circumstances and in any case 

before QlJ~stiontng the person, that hP is a peace officer, 

5 that the stop 1s no~ an arrest but rather a temporary 

detention for an 1nvest1gatian, and that upon the completion 

of the investigation the perso~ will be released if not 

a arrested. 

9 NEW SECT tON. Section 43. Du<ation of stop. A stop ---------

10 authorized by (section 41 or 42] may not last lonqer than is 

11 necessary to effectuate the p~cpose to the stop. 

12 NE.:W SECTION. Section 44. Au tho< i ty to establish 

13 roadblock. Any law enforcement agency of this state is 

14 authorized to establish, within its jurisdiction, temporary 

15 roadblocks on the highways of this stat@ for the purpose of 

16 identifying drivers, checking for driver's licenses. vehicle 

17 registration, and insurance-

18 NEW -~~CX_I_9_N~ Section 45. F.stabl ish i ng a roadblock. A 

]<] w1 1Lle'' plan for establishinq a roadblock shall be dr5igned 

7l1 by sup~rvisory officers within the law enforcement agency to 

21 ens11re motorist safety, minimize motorisl 1nconvenience, and 

" ptPvent the arbitrary selection of vehicles to be stopped by 

2J providing a schedule for the selection of vehicles to be 

24 slopped. 

25 NEW SECTION. Section 46. Search and seizur.- when 
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authorized. A search of a person, object, or place may be 

made and instruments, articles, or things may be seized in 

accordance with [this act) when a search is made: 

by the authority of a search warrant; or ( 1) 

( 2) 1n acc8rdance with recognLzed exceptions to the 

warrant req11irement. 

NEW SECTION. Section 47. Autho<ity to issue search 

warrant. A search warrant authorized by this section may be 

issued: 

( 1 ) upon the request of a peace officer, tn~ cLty or 

county attorney or the attorney general; and 

I 2 l by any city or municipal court judge or JUSttce of 

the peace within his respective jurisdiction wherein thP 

property or person sought is located; or 

(]) by any district cou~t judge within this state. 

NEW SECT ION. 
--- -- - -----

Section 48. What may be with seized 

sea~ch warrant. A warrant may issue under this 5@ction to 

search for and seize any: 

( l ) property that constitutes evidence of the 

cummi.s::;.ion of an offense; 

( 2) contraband, fruits of the crimf', or things 

otherwise criminally possessed; 

(]) property designed or intended for use or which 15 

or has been used as a means of committinq a cr1mindl 

offense; or 
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{4) person for whose arrest there is prob..1hle cause, or 

for whom there has been a warrant of arrest. issued, or who 

is unlawfully restrained. 

NEW SECTION. Section 49. Search warrant upon 

affidavit. (1) A search warrant, other than a search warrant 

upon oral testimony under [section 50), shall issue only 

upon an affidavit or affidavits sworn to before the Judge 

~hich establishes grounds for issuing a warrant. The judge 

shall issue a search warrant if the judge is satisfied that 

there 1s probable cause to believe an offense has been or 

Wlll be committed and that there is probable cause for 

issuance of the warrant, 

{2) The warrant shall particularly describe the thing, 

place, or person to be searched and instruments, articles, 

or person to be seized. 

(3) The warrant shall be directed to a specific peace 

officer commanding the officer to search for and seize the 

designated person or items. 

NEW SECTION. Section 50. Search warrant upon oral 

testi.any .. ( 1) If the circumstances make it reasonable to 

dispense with a written affidavit, a judge may issue a 

warrant based on sworn oral testimony communicated by 

telept-.one or other appropriate means. 

{2) The person who is request1ng the warrant shall 

prepare a document to be known as a duplicate original 
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warrant and shall read the duplic.:tte 0r >gi11al w~·Hranl 

verbatim, to the judge. The judge shall thpn t-nter, 

verbatim, what is read to him on a document to be kn•)Wil JS 

the original warrant. 

( 3) If the judge is satisfied that the circum~tances 

are such as to make it reasonable to dispense with a Written 

affidavit and that grounds for the application ex1st, or 

that there is probable cause to believe that tney exi~L. the 

judge shall order the issuance of a warrant by dtrecttng the 

person requesting the warrant to SLgn the judge·~ ndme on 

the duplicate original warrant and enter on the [de~ vf the 

original warrant the exact time when the warrant was tssued. 

The finding of probable cause for a warrant upon oral 

testimony may be based on the same kind of evidence as 

sufficient for a warrant upon affidavit. 

lS 

[4) When a caller 1nforms tne judge thdt thP p11rpose of 

the case 1S to request a warrant, the Judgt' sna.ll 

immediately place under oath each person ... hcse t.:>.-;;t tmony 

forms a basis of the application and each person d~)plying 

for that warrant. An applicant's telephoni~ oath or 

affirmation is cons1dered to h<Jve been rnc.de betvre the 

judge. If a voice recordtng device ~s a.va1lab~e, the Judge-

shall record all of the call after the call~r tnfur1n~ the 

judge that the purpose oE the call is to request a warrdrlt. 

Otherwise, a ste•1ogr~pt1ic or lonqhd~d verbatim recurd shdll 
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be made. If a voice recording ts used or a stenographic 

2 record is made, the iudqe shall have the record transcribed, 

shall cPrtify the accuracy of the transcription, and shall 

filP a copy of the original record and the transcription 

s with the court. It a longhand verbatim record is made, the 

6 1udqe shall file a signed copy with the court. 

7 { s) A search warrant issued upon any telephonic request 

8 lS invalid unless it is subsequently sign~d by the 1ssuing 

9 judge or his successor. 

10 { 6) The contents ot a warr-ant npon oral teslimony shall 

1 1 be the same as the cont~r1ts of a wa;rant uvcn affidavit. 

12 {I) Evidence Jbtained pursuant to a warrant lSsued 

13 under this section is not subject to a motion to suppress on 

14 the ground that the circuu,~tanc~s were not such as to mak~ 

15 it reasonable to OispPnse with a written affidavi~ 

) b NEW SECTION. Section 51. Service of a sea!""ch warrant. 

l ; 1\ Sf'drch warrant must in all l"dS~"S be served by the peace 

18 ott leer speciftcally named ar1d by no oth~r person except 1n 

1 Q dtd ~~r t_hr officer, the officer being present and acti11? in 

211 its execution. 

NEW SEC'riON. Section 52. Procedur"s assisting - -~- ---~----

'l'l ext.~cution of search warrant_. ( 1} 1\) 1 necessary and 

2J rE-asonable force may be used to execute a search warrant or 

24 t,, pffect an entry into any building nr propPrty or part 

2o thPreof to execute a search warrant. 
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(2} The person executing the warrant may reasonably 

detain and search any person in the place being searched at 

the time: 

{a) 

(b) 

to protect hims~lf from attack; or 

to prevent d isposa 1 or concealment of any 

instruments, articles, or things particularly described in 

the warrant. 

NEW SECTION. Section 53. Execution and return. { 1) 

Service of a search warrant is made by exhlb1tlng the 

original warrant, or a duplicate original wa~~anr, dt the 

place or to the person to be searched. The off1ce: t a k 1 ng 

property under the warrant shall give to the person from 

whom or from whose premises the property is taken a copy of 

the search warrant and receipt for property taken or shall 

leave the copy and receipt at .the place from which the items 

were taken. Failure to leave a copy and receipt may not 

render the propPrty seized inadmissible at tr1al. 

(2) The return shall be made promptly and shall be 

accompanied by a written inventory of any property taken, 

verified by thP person executing the warrant. The return 

shall be made before the judge who 1 ssued the war rant or, if 

he is absent or unavailable, befure the nearest available 

judge. 

{ 3) The judge shall, upon requf":>l, delivpr a copy of 

the inventocy and the order of custody l'l ~i15p<..1Sltton to th@ 
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person frum Yhom or from whose pr~mises the property was 

taken and to the applicant for the warrant. 

(4) The warrant may be executed at any time of tne day 

or night. The warrant shall be executed within 10 days from 

the time of issuance. Any warrant not executed within 10 

days is void and shall be returned to thP- court or judge 

issuing the same as "not executed''. 

(5) The judge shall enter an order providing for the 

custody or appropriate disposition of the 1nstruments, 

art1cles, or things seized pendir1g further proceedings. 

NEW SECTION. Section 54. Filing of return. ! 11 The 

application on which the warrant is issued shall be retained 

by the judge but may not be filed with the clerk of court, 

or with the court if there is no clerk, until the warrant 

has been executed or has bee11 returned ''not executed''. 

(2) The judge before whom the warrant is returned shall 

attach to the warrant a copy of the return, inventory, and 

all other papers in connection with the warrant and shall 

file them with the issuing court. 

NEW SECTION. Section 55. Custody and dis~>Csition 

seizure without search warrant. (1) Instruments, articles, 

or things lawfully seized without a warrant may be retained 

1n the custody of the officer making the Seizure for a time 

sufficient to complete an investigation. 

(2) Notice of the se1zure and a receipt for the 
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property seized shall be g1ven to tl1e perso11 from whose 

possession the property is taken and to the owner of the 

property 1f the owner is reasonably ascertainable. The 

failure to give a receipt may not rend~r the evidence se1zed 

inadmissibl@ upon trial. 

NEW SECTIO~ Section 56. Retu<n of prope<ty seized 

[ight to possess. {11 Any person claiming the r1ght tv 

possession of property seized as evidence may apply to the 

judge for its return. The j(1~ge shall give written nat1ce as 

the judge considers ~dequate to the prosecut1ng attcr~ey and 

all ptrsons who have or may have an interest in the p;up~rty 

and shall hold a hearing to determine the r1ght 

possess1on. 

to 

(2) If the right to possess1on is established, the 

judge shall order the property other than 

returned if: 

con.tr3band 

(a) the property is not needed as ev1den2e; or 

{b) all proceedings in which it might bP required have 

been completed. 

NEW SECTION. Section 57. Dis~>Csition of unclaimed 

p['operty. lf property seized as evidence is nDt claimed 

within 6 months of the completion of the case for ~hich it 

was seized, the officer having custody of 1t ~hall apply tv 

the court for its disposition. If the judqe, after prop~::'l 

inquiry, cannot ascertain or locate ~ny p~rs0n ent1tl~d t0 
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l its possession, the judge must order the property to be sold Where counsel has been assigned, the assignment shall b@ 

2 or, if contraband, destroyed, by the sheriff. 'I'he proceeds 2 effective until final judgment, including any pToCeeding 

from thp sale, aft<?r deduction of the costs of storage, 3 upon direct appeal to the Montana supreme court, un:ess 

preservation of p:-operty, and the sale, must be paid into 4 rel1eved by order of the court. 

5 the county general fund. " ( 2) If counsel finds the defendant's case on appeal to 

6 NEW SECI_!Qt!_,_ Section 58. Right to counsel. (l) During 6 be wholly frivolous, counsel must advise the court of that 

7 the 1n1tial appearance before t~e cuurt, every defendant fact and request p@rmission to withdrdw. The request to 

8 must be informed of the right to have courlSPl, and must be & withdraw must be accompanied by a memorandum referring to 

9 asked if the aid of counsel is desirPd. 9 anything 10 the record that might arguably support rhe 

10 I 2) lf ~he defendant des1r~s counsPl, 1s financially 10 appeal. The defendant is entitled to rece1·.e d ~·~P~ •-': 

l 1 unablP to employ cou~~Pl, and 1s entitled to ~ave counsel ll counsel's memorandum, and to file a reply w1tn t::t' :1r: 

12 assigned, the court must ass1g~ ~.:o·.:nsel ro thP defendant 12 NEW SECTION. Se-ction 61. Determination of indiqence. 
-------

1 3 withour unnet:~:=sary dPlay. 1 3 {l) The court shall make a determination of indigence. 

14 (3) Th~ defendant, lf unable tv employ counsel, 1 s 14 ( 2) In applying for a court-appointed counsel, a 

lS entitlP-d to have counsel. asstgned if~ 15 defendant shall submit a sYorn financial statement 

16 (a) the offense charged 1s a felony; 16 demonstrating a financial inability to obtain leqal 

17 (b) the offense chargerl ts a misdeme3nsr dnd the court 1 7 representation without sttbstantial hardship in providtng for 

18 de~ires to retain imprisonmPnr as a sentPnc1ng option; OI 1& personal or family necessities. The statement is not 

l q I r) ttlt? interests c.·f JUSt1Cf' would be served by 19 admissible in any CJVJ or crimindl action except where 

lO assignment. 20 offered for i mpf'c~chnu·ut purpr~ses or in a subsequent 

21 NEW SH"l'ION. Section 59. Waiver of counsel. A 21 prosecution of thP dPI·l.trant fnr perjury or false swear1ng. 

21 defPndant may waive the right to counsel whPn the court 22 NEW SF.CTlON. 
---~-------

Section 62. Payment [or court-appuinted 

23 ascerta1ns tllat the waiver is made knowingly, voluntarily, 23 counsel by defendant4 (l) The court may requ1re d convicted 

24 and Intelligently. 24 de[endant to pay thP costs of court-<t•••l<lint("d counsel as a 

25 NEW SE:CT!ON. Section 60. !Juration of appointment. 11) 2S part of or a cond it ion under th~ ··ntencf' imposed as 
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(2) Costs must be 

and costs incurred by the 

criminal proceeding. 

LC 1439/01 

limited to reasonable compensation 

court-appointed counsel 1n the 

(3) The court may not sentence a defendant tu pay the 

costs of court-appointed counsel unless the defendant is or 

will be able to pay them. In determining the amount and 

method of payment of costs, the court shall take account of 

the financial resources of the defendant and the nature of 

the burden that payment of costs will impose. 

(4) A defendant who has been sentenced to pay costs and 

who is not in contumacious default in the payment may at any 

time petition the court that sentenced him for remission of 

the payment of costs or of any unpaid portion of the costs. 

If it appears to the satisfaction of the court that payment 

of the amount due will impose manifest hardship on the 

defendant or his immediate family, the court may remit all 

or part of the amount due in costs or modify the method of 

payment. 

NEW SECTION. Section 63. Ti10e and method of payment. 

When a defendant is sentenced to pay the costs of 

court-appointed counsel, the court may order payment to b~ 

made within a specified period of time or in specified 

installments. Payments shall be made to the clerk of the 

dlstrict court. The clerk of the district court shall 
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distribute the payments to the governm~nt dqency tf>~;p\_~nsible 

for the expense of court-appointed counsel as prov1ded 1.n 

(section 65). 

NEW SECTION. Section 64. Effect of nonpayment. ( 1 ) 

When a defendant who 15 sentenced to pay the cost~ of 

court-appointed counsel defaults in payment of the costs or 

of any installment, the court on motion of the ~ounty 

attorney or on 1ts own motion rna}' requ.1re the deft"th.iant tc 

show cause why the default should not be tre~ttd ~s ~ 

contempt of court and rna)'· issue a shu-.. cause ci tat LJ!1 or a 

warrant of arrest for the defendant's appearance. 

(2) Unless the defendant shows that the default was not 

attributable to an intentional refusal to obey tile order of 

the court or to a failure on the defendarlt's part to make a 

good faith effort to make the payment, the court may find 

that the default constitutes civil contemvt. 

(3) The term of imprisonment for .:.Jntempl for 

nonpayment of the costs of court-appolnted c..Junsel sh--ill be 

set forth in the judgment and may not exceed 1 day f~r each 

S2S of the payment, 30 days if the order tor payn·er1t was 

imposed upon conviction of a misdemednor, ur ye.:lr lil .tny 

A perSVil other case, whichever is the 

committeJ for nonpayment of 

toward payment for each day of 

specif1ed in tht" judgmPill. 

- J8-
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14) If it appears to the satisfaction of the court that 

2 the default in the payment of costs is not contempt, the 

court may enter an ordPr allowing the defendant additional 

t lffi€ tor payment, reducing the amount of the payment or of 

5 each 1nstallment, or revoking :he order for payment of the 

6 unpaid portion of the costs in whole or in part. 

15) A default in the ~ayment of costs or any 

8 installment may be collected by any mear1s authorized by law 

9 for the enforcement of a judgme~t. The writ of execution for 

10 the collection of costs may not dischatge a defendant 

11 committed to imprisonrrPnt for ccntt:ompt unt.:.l t·~-.e amount of 

1 2 the payment for costs has actually been collected. 

1 3 NEW SECTION. Section 65. Remunerat1on of appointPd 
-- - --------· 

14 counsel. (1) Whenever 1n a criminal proceeding an attornev 

15 represents or defends any person by order of the court on 

16 thP ground that the person is financially unable to employ 

l7 C(1UOS€}. the attorney shall be pa1d for his services a sum 

!8 as ;::. rli!=it rict court or justice ot the state sttprPmP court 

19 cPrtifies to be reasonable compensation and shall be 

20 •t->lmt.ursPd for reasonable costs incurred 1n the crimindl 

2 1 proceeding. 

22 I 2 l The pxpense of implPmeuting this rule is chargeable 

2 J dS provid~d in 3-5-901 to the county in ~hie~ the proceeding 

24 arose, the department of commerce, or both, except that: 

25 I a) in proceedings solely involving the Vl0lation of a 
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city ordinance or state statute prosecuted in a city or 

municipal court, the expense is chargeable to the city or 

town in which the proceeding arose; or 

(b) when there has been an arrest by agents of the 

department of fish, wildlife, and parks or aqents of the 

department of 

personnel of 

justice and the charge is prosecuted by 

the state agency that made the charge, the 

expense must be borne by the prosecuting state agency. 

NEW SECTION. Section 66. General authority for r-eledse 

and detention. (1) An arrested person shall be :-elea::;ed cr 

detained pending -judicial proceedings pursuant ! s.;>L-t ions 

66 through 81 I. 

12) If a person is r-eleased, he shall appear to answer, 

as ordered, in the court having jurisdiction. 

NEW SECTION. Section 67. Release or detention of a 
--------

defendant pending trial. Before a verdict has been rendered, 

the court shall: 

I 1 l authorlze the release of the defendant upon 

reas~nable conditions that assure the appearance of t:he 

dPfendant and protPct the snfety of thP commun1:y or of any 

other person; or 

12) detain tile defendant where there is pr0babl~ cduse 

to oelieve that the defendant corrunitted an offpnsf> for wh1ch 

death is a possible punishment and ad.·qu.:t.te s.J.tPqL;ards ar-e 

nnt available to ensure the detenddnt 's appt.~.:u ~'>nee and 

-40-
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safety of the community. 

NEW SECTION. Section 68. Release OL detention pending 

appeal -- revocation -- sentencing hearing. The court shall 

order that a defendant found guilty of an offense who is 

awaiting imposition or execut1on of sentence, revocation 

hearing, or who has filed an appeal, be detained, unless the 

court finds that the defendant is not likely to flee or pose 

a danger to the safety of any other person or the community 

if released. 

NEW SECTION. Section 69. conditions upon the 

defendant's release. (1) The court may impose any condition 

which will reasonably assure the appearance of the defendant 

as requ~red, or assure the safPtt of any person and the 

conununity,. including but not limited to, the following: 

(a) :he defendant not commit an offense durir.y the 

period of release; 

(b) the defendant remain in the custody of a designated 

person who agrees to supervise the defendant and report any 

violation of a release condition to the court, if the 

designated person is reasonably able to assure the court 

that the defendanl will appear as required and will not pose 

a danger to the safety of any person or the community; 

(c) the defendant maintain employment, o~· if 

unemployed, actively seek employment; 

{d) the defendant abide by specified restrictions on 
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the defendant's personal associations, place ot .;loude, dnd 

travel; 

(e) the defendant avoid all contact w1th the dlleged 

VlCtim of th~ 0ftense and any potential w1tness who may 

testify concerning the offense; 

lf) the defendant report on a regular oasts to a 

designated agency or individual, pretrial services agency, 

or other appropriate 1ndividual; 

(g) 

thJ 

the defendant comply with a spec1fied 

the defendant may not pos::;ess 

destructive device, or other danger~us weapon; 

c~rte..;; 

..i ~ ll t'•d lIT'.' 

(i) the defendant may not use or possess alcohol, or 

any dangerous drug or other controlled substance without a 

legal prescription; 

(j) furni~h bail in accordance wiLh [sect1~n 7Sl; or 

{k) the defendant return to custody for specified hour~ 

following release for employment, schooling, or other 

limited purposes. 

(2) The court may not impose an unreasonable cor1dition 

that 

shall 

results in the pretrial detention of the defendant and 

subject the defendant to the least restrictive 

condition, or combination of conditions, that will assure 

the defendant's appearance and provide f0r the protectiOil of 

the corrununity. The court may, upon a re:t~ .. 'lldble- oasis, am@nd 

the order to impv::;oe additi,:mal or diff~L•'Ill L~onditlons of 

-4 2-
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release, at any time, upon its own motion. or upon the motion !d) the nature and seriousness of th~ danqer to any 

of either party. person or the community that would be posed by the 

NEW SECTION. 
--·------~- ·-- Section 70. Rf" lease or detent ion hearing. defendant's release; and 

4 ( 1 I The re le:dse ..__,r detent i.Gn .--..f the defendant shall be j e) the property available as collatera: tor tt1e 

determined immediately upon tt-.e defendant's first defendant·~ telease to dPtermine if it will reas0r1~bly 

6 appearance. " assure the appearance of the defendant as requ1red. 

7 ( 2) ln determining whether thE> defendant shall be 7 ( J) :..tpor-. the motion of any party or the c:ourt, a 

8 rPleasPd or detained, the court shall take into account the 8 hear1ng shall be held to determine wh~ther ba tl <5 

9 available information ~onrern1ng: 9 established 1n the appropriate amount, or whether any ether 

10 (a I the nature anJ cir~umstancP~ of the offense _0 CO!'dit ~(-•:l or restriction upon the defendant's re1edsP wil~ 

l l chdroed, tncludinq whether tt1e offense involved the use of reasonably aSSllre the- appearance of the defendd~~~ -1nd the 

l2 force or violence: 1 2 safety of any other p·erson or the cortununity. 

l 3 (h) t~e weight of th~ ev1dence against the defendant; 13 NEW SECTION. Section 71. Release --- -~-

A r~lease order. 

14 (C) the history and charactPrlstics of the defendant, 14 order issued by the cu11rt shdll tncl~dp a written statFment 

1'> 1ncludinq: l, s-e-tting forth any restrictions or conditions '.JfH": the 

16 ( i I t~P defendant's charactt?r, physical and mental 16 defendnnt 's releac--,p. 

l' cundition. family ties, ~mployrr.ent, financial resources, ll NEW Sf.CTlON. Section 72. Release ordered 
~- -- --~-· ---

by court 

lB lenqth C'·f rcsiclence in the community, community ties, past 18 whPre chdrge not p""nding. If rPleasC" is ordered or b,=ti 1 :.:::. 

19 conduct, t1istory r@'latlng to alcohol or drug abuse, criminal 19 acceptPd by a c···'ll t , .... , hPr thnn the court in which thP charge 

20 nistory, and record concerning :he appearance at r.ourl 20 1s pending, a;ny bunds, 1nst1 umf'nt of ownersht.p, monl.:'y 

21 proceoedinqs; and 21 posted, anrl .r1 w1 1 t t t:>n statemf'nt of lJthPr cond1t1011S 0f 

22 (ii} whelhf?r at the time cf tt1e current arrest or 22 releast"' shall b~ rl.t"•l iverPd witllnut_ rlPlay to tht' court in 

2 J oftense, the defendant was on probation, on parole, or on 2] which the charge i~ p~;1rlir1q. 

24 other release pE-nding trial, SPntencing, appea 1, or 24 NH~ SF:CTI0N. Sect'on 73. Ba i 1 schf>dulP. A judge m.;,·t' 

2'> completion of sentencing for an offensP; 25 estatd ish cl;·,~ p,,st .-t -;c!H'dule ot baiL tor ·.)( f"n~-:;t'S over 
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which the judge has origindl JUrisdiction. A person may not 

be released on bail without first appearing before the judge 

when the offense 1s domestic abuse or any assault against a 

family member or a household member. 

NEW SECTION. Section 74. Peace officer accepting bail. 

(l) A peace officer may accept bail on behalf of a judge: 

(a) in accordance with the bail schedule established 

under (section 73); or 

(b) on behalf of a judge whenever the warrant of arrest 

specifies the amount of bail. 

(2) Whenever a peace officer accepts bail. the officer 

shall give a signed receipt to the offender setting forth 

the bail received. The peace officer shall then deliver the 

bail to the judge before whom the offender is to appear, and 

the judge shall give a receipt to the peace officer for the 

bail received. 

NEW SECTION. Section 75. Forms of bail. ( 11 Bail may 

be furnished in the following ways: 

(a) by a deposit with the court of an amount equal to 

the required bail of cash, stocks, bonds, certificates of 

deposit, or oth~t personal property approved by the court; 

(b) by real ~~tat~ situated with1n the state with an 

unencumbered equity, not exempt, owned by the defendant or 

sureties at a value double the amount of :--.he required bdili 

{c) by written undertdking executed by the defendant 
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and by two sufficient sureties; or 

(d) by a cvmrnercial surety bond executed by the 

defendant and a qualified agent for and on behalf ~f the 

surety company. 

( 2) The bond shall 1nsure the appearance of the 

defendant at all times required through dll stages of the 

proceeding including trial de novo, if any, and unless the 

bond is denied by the court pursuant to [sect1on 68), shall 

remain 10 effect until final sentence is pronounced 1n open 

court. 

(3) Nothing in (sections 66 through 81] prohib~ts d 

surety who considers himself 1nsecure to surrender the 

defendant pursua11t to (section 79). 

NEW SECTION. Section 76. Qualifying property as bail. 

(1) If property posted as a condition of release 1s personal 

property, the defendant or suret1t:~ shall file a sworn 

scnedule which must contain a list of the persondl property 

including a description of each item, its locatton and 

market value, and the total market value of all 

listed. 

;.. t err.s 

( 2) IE the property is real estate: 

(a) the defendant or sureties ~hdll l1le d ~worn 

schedule which must C011tain a legal ~~~cripliorl of the 

properly, a description of any dnd ali c<h'umlndnc._.:;j en the 

property, including the amuunt of each .ll'•l lht"' holder of the 

-46-
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encumbrance, and the market value of the unencumbered equity 

owned by- the affiant; and 

'b) a cert\fied copy of the schedule of the property 

4 ffi'.JS t be filed immedtately by the coun in the office of the 

5 clerk ar:d recorder of tile county in which thf:' property i 5 s 

situated. The s~ate has a !ien on the property from the time 6 

7 the c::opy cs E i led. The clerk and recorder shall enter, 7 

8 inrlex, and record the schedule without requiring any fee. a 

9 ( 3) If thP propertj p0sted as a cond1tior1 of release 1~ 

10 a writtPn underr:akinq with Sl_l:etie~o.. e<.l•:h ~urety must be a 10 

11 resident or freeh0lder with1n t~e state. ~ach surety must be l : 

1 2 worth the a~uurt specif1ed in the undertaking, exclusive of 12 

l3 property exempt fr~m execution, but the court cr judge on 1 3 

14 taking the property may allow more than two sureties to 1 ~ 

l'> JU5t ify 5everally arHi in amounts less than that expressed 1n 1 s 
1 6 the undertaking if the wnole justif;.cl!.tton lS equivalent tu :t. 

17 that amCJu n ~ required. 1 I 

18 14 I If th~ property po~ted as a condition of release is 18 

1 9 ,1 t.'Offif'I'PrC:dl bond, 
l ' 

may be executed by any domestic or l9 

20 fureiyn s·.nety company which IS qualifiE-d to transact surety 20 

21 busi11ess in this state. The uPdertaking shall be in a form 21 

22 to bP prPscrttlPd hy the commiss.:oner of insurance and shall 21 

23 state the following: 23 

24 (a) the name and address of the commercial surety 24 

2 ~) cump.=tny which issul::"'t1 the bond: 2'> 

-47-
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(b) the amount of the bond ar1d tne unqualified 

obligdtiun of the 511rety company to pay the court should the 

defendant fail to appear as guaranteed: anJ 

(C) a provision thdt the surety compa11Y ~ay not r e1.·uk.e 

the undertaking without good cause. 

(5) The court may examine the SlJffi~tency of any 

undertaking and take any action it consi :l.ers pcoper to 

~~sure that a sufficient undertaking is pns~P~. 

NEW SECTlUN. Section 77. Guaranteed .=tr rf>st bond 
~- ~··-~-

certificates. (ll A dcm~>·:;tic nr foreign s'1r~=~·1 c.-.rr,p_,r,·; •_..rr:..ch 

has qualifted to ~ran~act surety busi~ess tn th1s std:~ ~~~y. 

1n any year, becomP s~rety in an amount not PXCPI:-'dill':f ssno 

with rPspect to any guaranteed arrest bend certtftr~tes 

issued in the year by an alJtumobile club ~r assoc1atl~n cJr 

by an Insurance c(1mpd·,:y atJthnrizPcl to .-~r1te d.Jt~1r11•_Jblle 

liability insurancp within this ~tare by L llnq ~o.nt.h t hP 

commissioner of instJranre ar1 undertak1nq bec.;m(' suret.y. 

I 2) The form (Jt thP underta1<1ng ~hdll t>e prt"sc:·:bt>d by 

thP c<..'lni~.i.::.::.ionpr ct :nsurarH·P h1,t :nus~. incl~-:::!<2 th ... ·~~e mrtt tt:-rs 

as requ i. rf"ll hy ( ·•Pet l<lrl 1":.1. 

( 3) A guaranteed arrest bond cert~f,._-atf' sh,\11, whe11 

post t:od by the pPrson whose signat.ur~ .3Pl"'·tr·; ,l[l t IH:' 

certificatE', be accepted 10 llE'U Of dl1) L',--\•_;)1 b.ll\ II~ .Hl 

amount not excPed 1 nq S~·OO dS a b.l. i 1 bonJ t ,. ~;t-il.lrll •••. t ih' 

appParancP of the pt.'t~••lll in any c1,urt ~~h "iinq nHIIlt.-ip.tl 

- 18-
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courts, in this state at the time as mdy be required by the 

court when the person was arrested tor violation of a motor 

vehicle law of this state or ordinance of a municipality of 

this state (except for the offense of driving while 

intoxicated or for any felony) committed prior to the date 

of expiration shown on the guaranteed arrest bond 

certificate. 

(4) A guaranteed arrest bond certificate is subject to 

the same enforcement and forfeiture provisions established 

by (sections 66 through 81} unless otherwise provided by 

law. 

NEW SECTION. Section 78. 

condition-- forfeiture. (1) 

Violation of 

If a defendant 

a release 

violates a 

condition of release, including failure to appear, the 

prosecuting attorney may move the court in writing for 

revocation of the order of release. A judge may issue a 

warrant for the arrest of a defendant charged with violating 

a condition of release. Upon arrest the defendant shall be 

brought before a judge for proceeding in accordance with 

[section 82]. 

(2) If a defendant fails to appear before a court as 

required, and bail has been posted, the Judge may declare 

the bail forfeited. Notice of the order of forfeiture shall 

be mailed to the defendant and the defendant's sureties at 

th~ir last known address. 
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(3) If at any time within 30 days after the tvrfe1ture 

the defendant or the defendant's sureties dppedr and 

satisfactor1ly excuse the defenddnt's failure to appedr, the 

judge may direct the forfeiture to be discharged upon terms 

as may be just. 

NEW SECTION. Section 79. sunende< of defendant. ( 1) 

At any time before the forfeiture of bail: 

(a) the defendant may ~urcender to the court or any 

peace off1cer of this state; or 

{b) the surety may arrest the defendant arld surrender 

the defendant to the court 0r any peace officer ~f thls 

state. 

( 2) The peace officer must detain the defendant in the 

cff1cer's custody as upun ronunitmel"'t and shall file a 

certificate, acknowledging the surrender, 1n the court 

having jurisdiction of the defendant. The court may then 

ord~r the bail exonerated. 

NEW SECTION. Section 80. Forfeiture procedure. When 

the order of forfeiture is not discharged, the court having 

jurisdiction shall proceed with the forfeituL~ ot the bdil 

posted as follows: 

(1) if any money has been posted as bail. the courl 

must pay over the money to the treasury of the c1ty or 

county whc:re the money was posted: or 

( 2) if other propt-rly is posted .~~; a cunditlon of 

-so-
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re:ease, the property shall be sold in the same manner as 

execution of sales in civil actions. The proceeds of the 

sale shall be used to satisfy all court costs and prior 

e~cumbrances, if any, and from the balance, a sufficient Stlm 

to satisfy the judgment or forfeiture shall be paid into the 

trPasury of the city or county where thP case ts pPnding. 

I 31 lf a surety bond has bee11 pcsted as bail, exec~tion 

may be issued against the surPties ~r the st1rety company 1n 

t~e same manner as executions in civil actions. 

NEW_~E_CT!Q!:!._.!... Section 81. Use of torfeitPd bail as 

restitution. I l I r f the court enters a jtldqmPnt declaring 

r::a:l to be forfeited or 1t the order of forfeitiJre ts not 

discharged, the court having iur1sdiction may order the hail 

forfeited to be paid as restitution to any victim of the 

~ffpnse for which the co;1rt has receivPd bail. Whenever the 

ccurt believes restitution may bP prcper, tt1e court shall 

order a hearinq for the purpose of conslder1ng the nature 

and extenl of the victim's pecuntary !C'lss as defined by law. 

I 2 J If the court finds that rest1tution is appropriate, 

thP court shall order restitution in an amount not exceeding 

the amot1nt of the victim's complaint or the amount of the 

victi~'s pec&Jniary loss. 

I l I An nrder to require restitution is a judgment 

against the defendant and the defendant's surPties, and the 

court may order th<> restitution to be made by payment of 
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money deposited as bail. Any balance of the bail money must 

be disposed of in the manner prescribed in (section BO]. 

I 4 I A determination or decision under this section lS 

not admissible as evidence 1n any other civ1l action and lS 

not res judicata in any civil action. 

NE\o_l __ SEC.~L!..9.!!_:_ Section 82. Appearanc"! of the arrested 

person. Any ~erson arrested, whether with or withotlt a 

warrant, shall be taken Wlthout unnecessary delay befvre the 

nearest and most accessible judge for an 1nitidl arpedr3r~.·p. 

~~f1C1'WN. Section 83. Duty ot 

judqe shall inform the defendant: 

the court. \I) The 

of the charge or charges against the defPndant; 

of the defendant's right to counsel; 

(a) 

(b) 

(c) of the defendant's right to have counsel ass 1 •1rwd 

by a court of record 1n accnrddnce w.i.th jc,ect i•)n ':IB]; 

idl of thP general circumstances u:cder which thP 

defendant may ohtdin pretrial 

{e) of the defenda11t's 

rt=-lease: 

r 1..;1ht LJ refust:' to makt" a 

statempn~ and that any statemf'nt made by the defenJdrtt may 

be offered in evidPnce at the defendant's tr1al~ and 

If I of the defendant's right ·~ '~-- ,-; judi c i <ll 

determillation of ~hether probable cause extst~ if the charge 

1s by complaint all~ging thP commission of a fpJ,,ny. 

I 21 Tt1e judg~ shall ddmi t the dt.,ft>lld.i:~l to bail dS 

provjderJ by ln...,. 

- 'J .) -
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NEW SECTION. Section 84. Preliminary es:amination 

when held. (l) After the initial appearance, in all cases 

where the charge is triable in district court, the JuSt 1ce 

court shall, within a reasonable time. hold a preliminary 

examination unless: 

(a) the defendant waives a preliminary examination; 

(b) the district court has granted leave to file an 

information; 

(c) an indictment has been returned; or 

(d) the case is triable in a justice court. 

NEW SECTION. Section 85. Waiver. If the defendant 

waives the preliminary examination, the justice shall hold 

the defendant to answer to the court having jurisdiction of 

the offense. 

NEW SECTION. Section 86. Presentation of evidence. il} 

The defendant may not enter a plea. The judge shall hear the 

evidence without unnecessary delay. All witnesses must be 

examined in the presence of the defendant. The defendant may 

cross-examine witnesses .19ain3t him and may introduce 

evidence in his own behalt 

(2) During the examindtion of any witness or when the 

defendant is making a statement or testifying# the judge 

may, and on the request of the defendant or state shall, 

exclude all other witnesses. The judge may also cause the 

witnesses to be kept separate and to be preYented from 

-53-

2 

] 

5 

6 

7 

8 

9 

10 

11 

l2 

13 

14 

15 

l6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1439/01 

communicating with each other unt1l all are exam1ned. 

(3) Objections to evidence on the ground that lt was 

acquired by unlawful means are not properly made at the 

preliminary examination. Motions to suppress must be made 

to the trial court as provided in (section 173}. 

NEil SECTION. Section 87. Disposition of tile defendant. 

(1} ~f from the evidence it appears that there is probable 

cause to believe that ar1 offense has been committed and that 

the defenda~t committed it, the judge shall hold the 

defendant to answer to the court having jurisdiction of the 

offense. 

(2) If from the evidence it appears that there is 

insufficient probable cause to believP. that an offense has 

been conunitted and that the defendant committed it, the 

judge shall di~miss the complaint and d1scharge th" 

defendant. The discharge of the defendant may not preclude 

the state from instituting a subsequent prosecut1on for the 

same offense. 

NEW SECTION.. Section 88. Record of preliminary 

examination. (1) The testimony of each witness must oe taken 

by a court~appointed stenographer upon demand by the county 

attorney, the defendant, or the defendant's counsel. 

(2) After concluding the proceeding, if the justice 

holds the defendant to answer, the just1ce shall transmit 

immediately to the clerk of the court having jurisdiction of 
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t.he offense all papers in the proceeding and any bail. taken 

by the justice. 

Section 89. Methods of commencing NEW SECTION. - -~---

prosecution. A prosecution may be commenced by; 

( 1 ) a compl.:tint; 

( 2) ar. information following a preliminary exdmination 

or waiver of a preliminary examination; 

( 3 ) an information after leave of court has bef>n 

grant~d: or 

I 4 J an indi.ctment. 

~~W_SEC1'IQ~ Section 90. Required methods. (I I All 

pros9cutions of offenses charged 1n thp district courts 

shall be by indictment or information. 

( 2) All other pros~ClJtions of offenses shall bP by 

complaint. 

NFW SECTION. 
---- --

Section 91. Fi linq a complaint. 1:) When 

a complain! 1~ pre~;;-nted t.o a C011rt charging <1 pprs,1n with 

the CC'mml~:>sion of an offense, the rourt rudy exdmJne the 

compJ d 1 nant ar1rl any dffidavits, i f filed, to detPrmine 

whether a charge may be filed. 

( 2) If it i'tppears from any affidavit fded wtth the-

charge, or from test1mony of the compLainant that Lhere is 

probablP cause to believe that an offense has been committed 

and that the person against whom the charge is made ha!1 

committed it, the court may issuP a warrant of arrest. 
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NEW SECTION. Section 92. Alllend ing a complaint. A 

complaint may be amended, with leave of court, under the 

same circumstances and in the same manner as an information. 

NEW SI:CT!ON. Section 93. Leave to file. ( 1) 1'he cuun t_ y 

5 attorney may apply directly to the district court fvr 

6 permission to file an information against a named defendant. 

7 If the defendant named i9 a district cotJrt judgP, the co~t~ty 

8 attorney shall apply directly to the supreme court for le.:n:e 

9 to filP the information. 

10 ( 2) An application must bP by affidavit S',l['P< r t_ p._: ny 

such evidenc~ as the judge ur chief justice mdy rt>q:JJr'-:'. :f 

l 2 ll appears that there is probable cause to beliPvP t-hat dC 

13 offense has been committed by the defendant, tht> juMge ::-r 

1 4 ch1ef justice shall grant leave to fi l.e the intcrmdt l~:-1: 

\ 5 ntherwisP thP application shall ['.p ·.lf:-'nir--d. 

l6 ( 3) Wl1en leavf> to file an lnform.=tt ion has been grdnte-.L 

l 7 a warrant ,,r summ.:,ns may i~suP for the dPfet'ldant' s arrest .::-r 

18 appeara111't'. 

1 9 , 4) Wh~·t·, l P -1·:n i c; qt ..~nt-•'•_'; t L' f"lle an 1nfurmal ~,-:n 

20 against ,1 dl!"'trtC'_ court Jlld'Jf". thP chief just ice shall 

21 designate .JnJ direct judcv· of the dJs~:ll~l c.-,:;rt "!f 

22 
infGrm..It lOn another distr1ct to presJd~ at the tridl of the 

23 and hedr and dPtermine a:l plPas and m0tions 3ffpct Jf,l) f~l~ 

24 dPfend,:uH u:1rler thf" informdt 11m beEore dr1d aft PI 
judgment. 

z; All nect>:__;sary recor1is sh~JJ be trar1~ferr~d to the clPrk 0t 
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the district court of the district in which the action 

arose. 

NEW SECTION. Section 94. Aaending an information as to 

substance. (1) The court shall grant leave to amend an 

information as to matters of substance at any time, but not 

less than 5 days before trial, provided that a motion is 

timely filed, states the nature of the proposed amendment, 

and is accompanied by an affidavit stating facts which show 

the existence of probable cause to support the charge as 

amended. A copy of the proposed amended information shall be 

included with the motion to amend an information. 

(2} If the court grants leave to amend the information, 

the defendant shall be arraigned on the amended information 

without unreasonable delay and shall be given a reasonable 

period of time to prepare for trial on the amended 

information. 

NEW SECTION. Section 95. Amending an information as to 

form. The court may permit an information to be amended as 

to form at any time before verdict or finding if no 

additional or different offense is charged and if 

substantial rights of the defendant are not prejudiced. 

NEW SECTION. Section 96. Time for filing information. 

ill After a 

preliminary 

examination, 

finding of probable cause 

examination or waiver of 

or after leave of court has been 
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30 days in the proper 

the defe11dant with 

supported by probable 

[2) The court, unless good cause to the contrary is 

shown, shall dismiss the prosecution if an information is 

not filed within 30 days as required in subsection (1). 

NEW SECTION. Section 97. Summoning grand jury. il) A 

grand jury may only be drawn or summoned when the district 

judge, in his discretion, considers a grand jury to be 1n 

the public interest and orders the grand jury to be drawn or 

summoned. The composition and drawing of a grand jury 9hall 

be in accordance with Title 3, chapter 15, part 6. 

(2) The district judge may direct the selection of one 

or more alternate jurors who shall Slt as regular jurors 

before an indictment is found or a grand jury investigation 

is concluded. If a member of the Jury becomes unable to 

perform his duty, the juror may be replaced by an alternate. 

NEW SECTION. Section 98. Challenges to grand jury or 

grand jurors. 11) The attorney general or county attorney 

may challenge the panel of a grand jury on the ground that 

the grand jury was not selected, drawn, or summoned 

according 

the ground 

Challenges 

to law 

that 

shall 

and may challenge an individual JUror on 

the juror lS not l·~gdlly qualified. 

be made before tht> <~dnunistration of the 
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oath of the jurors, may be oral or in writinq, and shall be 

tried and decided by the court. 

(2) A motion to dismiss the indictment may be based on 

tne grounds that a grand jury was not selected, dra~Wn, or 

summoned according to law or that the individual juror was 

not legally qualified. An indictment may not be dismissed 

on grounds that one or more members are not legally 

qualified if it appears from the record kept pursuant to 

[sect ions 97 through 1121 that eight or more jurors, after 

deducting those not legally qualified, concurred in finding 

the ind1ctment. 

~~!!_~EC_!~_ON-=- Section 99. Excuse or discharge of grand 

jurors. Any time for cause shown, the court may excuse or 

discharge d juror or jurors either temporarily or 

permanently and, in the lattPr event, the court may impanel 

another pf'>rson or persons 10 place of the juror or jurors 

discharged. 

NEW SEC'riON. Section 100. Foreman. The court shall 

ap~·olnt one of the jurors to be a foreman. The foreman shall 

have the pnwPr to administer oaths or affirmations and shall 

sign all indictments. The foreman or another juror 

designated by the foreman shall keep a record of the number 

of jurors concurring in the finding of every indictment and 

shall file the record with the clerk of court, out the 

record may not be made public except on order of the court. 
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NEW SEC:_T!ON. Section 101. Appointing spe-cial 

prosecutor. When the county attorney or attorney general 1s 

the subject of the grand jury investigation, the COtlrt shall 

appoint a special prosecutor. If a special prosecutor is 

appointed, the county attorney's or attorney general's 

office may not participate in an official capacity, but only 

as witnesses. 

NEW SECTION. Section 102. Charge to thf' grand ju["y. 
-------

When a grand jury is impanPled and sworn, it shall be 

charged by the judg~ who surrunoned it. In making ~hF chnr-je, 

the court shall instruct the jury as to its d~ll~~ ~nd the 

matters which jurors may consider. The prosecuL·r may Ur 1 :-<q 

additional matters before the grand jury w-h1ch are 

consistent with the origindl charge or are deve.oped d11ri.~g 

th~ proceedings. 

':'!'~_2f:C_!IClt; . Section 103. Closed hearing. Subjert c.:-

any right to an open hPari119 1n cont~mpl proceedings, the 

court shal 1 urder a hParinq 011 mdtters affecting a grand 

jury pr.-)CPeding to be clasp~. This rulf' may n::-:.t affect a 

defendant's discovety r ig!1ts after the f1ling of the 

indictment. 

NEW __ S~CTJ<..~N~. Section 104. Power and c;luties o-f qrand 

juro('S. ThP grand jury shc;~ll 1nqu1re tnto th-...,:.~1:" mdtters as 

directed by the court summonir1g the jLny and vtl:er mdt!_t?rs 

as pre~entPd U_y lhe prosPcutl.Jr. 
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NEW SECTION. Section 105. Subpoena of witnesses. (1) A 

subpoena requiring the attendance of a witness before the 

grand jury may be signed and issued by the county ~ttorney, 

by the foreman of the grand jury, or by the judge of the 

district court. 

( 2) The fees and mileage of witnesses subpoenaed 

pursuant to this section shall be the same as required in 

criminal actions. 

(3) All provisions relating to subpoenas ~n criminal 

actions apply to subpoenas issued pursuant to this section, 

including provisions of [sections 182 through 190}. 

NEW SECTION. Section 106. Reception of evidence. ln 

the investigation of a charge, the grand jury shall receive 

no other evidence than that given by witnesses prod 1JCed and 

sworn before it, furnished by legal evidence, or the 

deposition of a witnEss. 

NEW SECTION. Section 107. Advice and assistance to 

grand jury. It) The 

advice of the judge. 

grand jury may at all times ask the 

Unless his advice is asked, the judge 

may not be present during sessions of the grand jury. 

(2) The prosecutor may at all times appear before the 

grand jury for the purpose of giv1nq information or advice 

relative to any matter cognizable by the grand jury and may 

interrogate witnesses before the grand jury ~henever he 

thinks it necessary. 
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tJ) Subject to the approval of the court, the county 

attorney may employ a special prosecutor, .Lnvest 1gators, 

interpreters, and experts at an agreed compcnsat1on to be 

first approved by the court. 

NEW SECTION. Section 108. Who mdy be present. The 

prosecutor, Wltnesses under examination, interpreters when 

needed and, for the purpose of taking the evidence, a 

stenographer or operator of a recording device may be 

present while the grand jury is ln session. No per~on other 

than the jurors may be presen~ while the grar1d ]ury 15 

deliberating or vgting. 

NEW SECTION. Section 109. Recorded proceedings. 1 1 l 

The grand jury shall appoint a stenographer to take in 

shorthand the testimony of ~itnesses, or the testimony may 

be taken by a reco,·ding device, but the record shall include 

the testimony of all witnesses on that particular 

investigation. 

(2} The stenographic reporter or operator of a 

recording device shall, Wlthin 30 days after gn indictment 

has been found, certify and file Wlth the clerk of the 

district court the shorthand notes or the recordings made 

and an o~iginal ~ranscript of the notes or recvrdings. 

(3) An unintentional failure of any record1ng to 

reproduce all or any portion of a proceeding .ndy not affect 

the validity of the prosecution. 
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NEW SECT ION. Section 110. Secrecy of proceedin9s. ( 1 ) 

2 A grand juror, an inte~pr@ter, a stenographer, an operQtor 

of a recording device, any typist who transcribes record€'d 

4 testimony, or the prosecutor may not disclose matter~ 

s occurring before the grand jury except as otherwise provided 

6 for in [this act]. No obligation of secrecy may be imposed 

7 on any person except in accordance witlt this section. A 

8 knowing violation of this section may be punishable as 

9 contempt of court. 

10 ( 2) Disclosure of matters occurring before the grand 

ll jury, other than lts deliberations and the vote of any 

12 1uror, ·may be made to any prosecut-:1r or investigator of this 

13 state, and prosecutors or investigators from any other 

14 state, or the federal government for us~ in the performance 

15 of their duty. 

16 I J J Disclosure otherwise prohibited by this section of 

17 matters occurring before the grand jury may also be made: 

18 Ia) if directed by the court preliminary to or 1n 

19 rnllnertion ~ith a judicial proceeding: 

20 (b) when permitted by the court at the request of the 

ll defendant, up<)O a showing that grounds may exist for a 

22 met ion to dismiss the indictmPnt because of matters 

2] occurring before th~ grand jury; or 

24 (c) whpn permitted by the court, to a defend ant 

2~ pursudnt to a proper d1scov~ry motion. 

-63-

2 

3 

4 

" 
6 

7 

8 

9 

10 

11 

12 

1] 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2J 

24 

2'i 

LC 1439/01 

NEW SECT ION. Section 111. oischar9e of jury. When the 

grand jury certifies completion of business before it and 

the court concurs, it shall be discharged by the court. 

!-lEW_ !i_F;_CTION. Section 112. Expenses of grand jury. 11) 

Except as provided in subsection (2}, all expenses Jf the 

grand jury, including special prosecutors, experts, 

investigators, and interpreters, if any, must be pa1j by the 

treasurer of the county out of the general fund of the 

county, upon warrants drawn by the county auJltwr or the 

clerk of the district court upon a wrltten orde: d the 

judge of the district court of the county. 

I 2) If the county has a district c·::>ur: fund, all 

expenses of a grand jury must be paid out of tt1a~ f~nd. 

I]) Subject to the procedurPs established by law, the 

state shall reim~urse the court for juror dnd witnes5 fees 

and witness expenses. The county shall deposit tt'.e amount 

reimbursed 1n the general fund unless the c:unty has a 

district court tund. If the county has a dis~r1ct court 

fund, the amount reimbursed must be deposited in that. fund. 

Section 113. Findinq an indictment. I 1 ) NEW SE:CTION. -- ---

The grand jury shall find an 1ndictmenr wher. all lhP 

evidence before it taken togethpt would 1n l t 5 1udgmPnt 

warrant ..t convict ion by a trial jury. An ind~crrr-ent. may be 

found only upon the concurrence of at lea~t t:>Jght qrdni.J 

1UTL'If5. 
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(2) If a complaint ur information is pending against 

the defendant and eight jurors do not concur in finding an 

indictment, the foreman shall report the decision to the 

district judge. 

NEW SECTION. Section 114. Presenting an indictaent. 

(l) An indictment, when found by the grand jury, must be 

signed by the foreman and presented by the foreman in the 

presence of the grand jury to the court and must be filed 

with the clerk. The court shall then issue a warrant or 

summons for the defendant. 

(2) The court may direct that an indictment shall be 

kept secret until the defendant is in custody or has 

appeared to answer the charge and a person may not disclose 

the execution of a warrant or summons. 

NEW SECTION. Section 11!i. Form of charge. ( 1) The 

charge shall be Jn writing in the name of the state or 

appropriate municipality and spec1fy the court in which the 

charge is filed. The charge shall be a plain, concise, and 

definite statement of the essential facts constitut1ng the 

offense charged, including the name of the offense, whether 

the offense is a misdemeanor or felony, the 11ame of the 

person charged, and the time and place of its occurrence a~1 

definitely as can be determined. The charge shall state for 

each count the official or customary citation of the 

statute, rule, regulation, or other provision of laW' which 
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the defendant is alleged to have violated. 

(2) If the charge is by information ~r indlctment, lt 

shall include endorsed on the intormation or 1nd1ctment the 

names of the witnesses for the state, if known. 

(3) If the charge is by complaint, it shall be signed 

on oath by a person having knowledge of the facts or by the 

prosecuting attorney. 

(4} If the charge is by information, it Stlall be SHJned 

by the prosecuting attorney. If the charge 1s by indictment, 

it shall be signed by a foreman of the grand Jury. 

(5) The court, on mot1on of the defer.dant, mdy strike 

surplusage from the indictment or information. 

(6) A charge may not be diswissed because of a formal 

defect which does not tenU to prejudice a substantial right 

of the defendant. 

NEW SECTION. Section 116. Joinder of offenses. ( l) T"o 

or more offenses, or different statements of the same 

oftense, may be charged in the same charging docuffient in a 

separate court, or alternatively, lf the offenses charged, 

whether felonies or misdemeanors or both, are of the s~me or 

similar character or ar~ bas~d on the same transact1on or on 

two or more ~cts or transactions c011n~rted togethel or 

constituting parts of o common scheme ur plan. Allegations 

snade in one count may be incorporo.Jtt·d by referenc~ in 

another count. 
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1 I 2 l If two or more charging documents are filed in the (C) inconsistent findings of fact are requ1red to 

2 Cdse, the court may order them to be consolidated. 2 establish the commission of the offenses; 

3 i 3) The prosecution is not reqttired to elect between 3 (d) offenses differ only in that one is defined to 

4 the different offenses set forth in the charging document 4 prohibit a spec1fic instance of the condtJ~t: or 

5 and the defendant may be convicted of any number of offenses 5 (e) the offense 1s defined to prohibit a continuing 

6 charged except as provided in (section 118]. Each offense of 6 course of conduct and the defendant's COIJrse of conduct was 

7 which the defendant is convicted must be stated in the interrupted, unlPSS the law provides that the specific 

8 verdict or the finding of the court. 8 periods of the conduct constitute separate offenses. 

9 NEW SECTION. Section 117. Joinder of defendants. Two 9 NEW SF.CT!ON. Section 119. Prosecution based on same 
--------- ---

~·-~ --·- --- -~--

10 or more defPndants may be charged in the same indictment, 10 transaction barred by former prosecution. ( l) When tw0 .)r 

11 information, or complaint if they are alleged to have 11 more offenses are known to the prosecuting attorn~i, a.rP 

12 participdted 1n the same act or transaction or in the same 1 2 supported by probable cause, arE> consummated hefiJre ':he 

13 series of acts or transactions constituting an offense or 13 original charge, and jurisdiction and 'JPnuP qf thP offP:l~es 

14 offenses. The defendants may be charg~d in one or mer~ 14 1 i e in a single court, a prosecuttcn based upo11 the ;arne 

15 connts together or f:;eparately and all of the defendants ne~d 15 transaction as a former pt"osecutior. ts harreJ tlllde! the 

1 6 not bP charqed tn each count. 16 following circumstances: 

17 NEW SECTION. Section 118. Mu It i p l e charges. I l J Wl"'.en 17 (d) the forMPr prosecution resuJ~Pd tn an a.cqu1ttal. 

1 R the> same transaction may establish thE' corrunission of mo1e 18 There is an acquittal whenever the prosec·utic'n re~ults 1n a 

19 tha~t one offense, a person charged ~ith thP cond11Ct may be 19 finchno of not ~·Jilty by the trier >f ta1·r or 1n d 

2U prosPcuted for ea~h offense. 20 determindtion that thete tS tnsufficienl PvidPtH•~ to Wdl'fdl\t 

21 (2} A defendant may not, however, be convicted of more 2l a convicl_ion. A finding of guilty 0t " 1 (!SSI' I l I)L"! lldt>d 

22 than one offense if: n offenst:• that ls subsequently s~::t as1d•• 1~; .111 .-lt~qllliLtl ,,f 

23 (d) on~ offense is included in the other: 23 the gredter offe-nsP that 'WdS chargPd. 

24 1 b) one offense consists only of a cortspiracy or other 24 (b) the formt•r pr,-_,secution rP~~ut·p~J lll d C"UilV\\~t 1·,1Jl 

25 form of preparat1on to cortunit thE" other; 25 that hds not bPt·n st•t usiJe, rPvt"r:--;(•d, ur va.,·nted; 
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{c) after a charge had been filed the prosecution was 

terminated by a final order or judgment for the defendant 

which has not been set aside, reversed, or vacated; 

id) the former prosecution was terminated for reasons 

not amounting to an acquittal and takes place: 

(i) in a jury trial, after the jury was sworn but 

before verdict; or 

{ii) in a nonjury trial, after the first witness is 

sworn but before the verdict. 

{2) A prosecution based upon the same transaction as a 

former prosecution is not barred under subsection (l)(d) 

"'hen; 

(a) the defendant consents to the termination or waives 

his right to object to the termination: or 

(b) the trial court finds the termination is necessary 

because: 

(i) 1t is physically impossible to proceed with the 

trial in conformity with law: 

(ii) there is a legal defect 1n the proceedings which 

would make any judgment entered upon a verdict reversibl~ as 

a matter of law; 

(iii) prejudicial conduct makes it impossible to proceed 

w1th lhe trial without ffidnifest injustice to either the 

defendant or the state; 

liv) the jury is unable tQ agree upon a verdict; or 
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tv) false statements of a )Uroi during volt dire 

prevent a fair trial. 

NEW SECTION. Section 120. Former prosecution in 

another jurisdiction. When condllCt constitutes an offense 

within the concurrent jurisdiction of this state and of the 

United States, or another state, or of two courts of 

separate, overlappi~g, or concurrent jurisdictions in th1s 

state, a prosecution in any other JUrisdiction is a bar to a 

subsequent prosecution in this state !Jnder the same 

circumstances barring further prosecution in thts ~tate if: 

(l) the first prosecution resulted in an acqutttdl 0r 

111 a conviction and the subsequent prosecution 1s based on 

an offense arising out of the same transaction; or 

(2) the former prosecution was terminated, after the 

charge had been fileG. by an acquittal or by a final order 

or judgment for the defendant which has not been set aside, 

reversed, or vacated; and the acquittal, final order, or 

judgment necessarily required a determinatior. lnconsistent 

with a fact which must be established for convict1on of the 

offense for which the defendant is subseque11tly prosecuted. 

NEW SECTION. Section 121. Former 

bar. A prosecution is not a bar 1f: 

pros~cution not a 

(1} thP former prosecution was before a court which 

lacked jurisdict1on over the detendQnt ut lhe 0frense; or 

{2) the former prose~ution resulted in d judgmer1t of 
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conviction which was held invalid in a postconviction 1 means. 

2 hearing. 2 (4) Whenever under this section all or part of any 

NEW SECT_I<J!<~ Section 122. Pr<•trial proceedings pretrial proceeding is held in chambers or otherwise closed 

4 exclusion of public and sealing of records. ( 1) Except as 4 to the public, a complete record shall be kept and made 

5 provided in this section, p~etrial proceedings and their s available to the public following the completion of trial or 

6 record shall be open to the public. lf. at the pretrial 6 @arlier if consistent with trial fairness. 

7 proceedings, testimony or evidence is advanced that is 7 ( 5) When the judge determines that a document filed 1n 

8 likely to threaten the fairness of a trial, the pres 1di ng 8 support of a charge or warrant would present a clear and 

g officer shall advise those present of the danger and shall 9 present danger to the defendant's right to a fair tridl, all 

10 seek the voluntary cooperation of the news media in delaying 10 or part of the document shall be sealed until tt1+> rrial lS 

11 dissemination of potentidlly prejudicial in format ion by 11 completed or earlier if cor.sistent with trial f.:~trn<2ss. 

12 means of public communication until the impaneling of the 12 NEW SECTION. Section 123. Misdemeanor offenses. In a: l -- ------

13 jury or until an earlier time consistent with the fair 1 3 cases in which the defendant is charged With a misdemednor 

14 administration of justice. 14 offense, h@ may appear by counsel only, although the court 

15 (2} The d~fendant may move that all or part of the 1 5 may requ1re the persor1al attendance of the dPfendant at any 

16 proceeding be closed to the public or, with the consent of 16 time. 

l7 the defendant, th~ judge may take action on his own motibn. 
1 7 NEW SECTION. -------~-- Section 124. 1-~elony offen!;es. 1 l) ~:xcPpt_ 

18 ( ]) The judge may close a preliminary hearing, ba i 1 18 as other ..... ise provided. in (this act I. ttw dt>ft'ndant 1 n all 

1 9 hear 1 r1q, or ~ny other pretrial proceedings, including a 
19 in which d fPlclrly is charged must bP present at thp CdSf>S 

20 motior1 to suppress, and may seal the record only if: 20 initial appearance, atraiqnment, Pntry of plea, prel imLnary 

21 (a) the dissemination of information from the pretrial 21 examination, tria 1, at the time of imposition of SPntpn,_-t>, 

22 proceeding and its record would create a clear and present 22 and when otherwis~ required by the c,_llHt. 

23 danger to thp fairness of the trial: and 23 (2) The defenda1,t tr.-"ly be p.-e~;pn t at a II ot ht• r 

24 (b) the prejudicial effect of the information on trial l4 proceeding~-.. 

25 fairnt"'ss cannot be avoided by any reasor1able alternative 25 ( J ) p [ t':"-~'' li '- t> Ll t tt"l•' detPncL-tnt l~> JHJt rc•qutrPd l•t.'t~'tt~ 
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the supreme court. 

NEW SECTION. Section 125. Absence of defendant from 

trial4 (1) In a misdemeanor case, if the defendant fails to 

appear in person, either at the time set for trial or at any 

time during the course of the trial, and: 

(a) if the defendant's counsel is authorized to act on 

the defendant's behalf, the court shall proceed with the 

trial unless good cause for continuance exists; or 

(b) if the defendant's counsel is not authorized to act 

on the defendant's behalf or if the defendant is not 

represented by counsel, the court, in its discretion, may do 

one or more of the following: 

(i) order a continuance; 

(ii) order bail forfeited; 

(iii) issue a bench warrant; or 

(iv) proceed with the trial after finding that the 

defendant had knowledge of the trial date and is voluntarily 

absent. 

12} The absence of the defendant during the trial of a 

felony offense, after the trial has commenced in the 

defendant's presence, may not prevent the trial from 

continuing, up to and including the return of a verdict, if: 

(a) the defendant has been removed from the courtroom 

fQr disruptive behavior after receiving a warning that 

removal will result if the defendant persists in conduct 
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that is so disruptive that the trial cannot be Cdrr1ed on 

with the defendant in the courtroom; or 

(b) the defendant is voluntarily absent dnd the offense 

is not one which is punishable by death. 

(3) Nothing in this section limits the right of the 

court to order the defendant to be persondlly presen~ at the 

trial for purposes of identification unless counsel 

stipulates to the issue of 1dentity. 

NEW SECTION. Section 126. Absence of defendant on 

receiving verdict or at sentencing. { l) In all misdemt!dnor 

cases, the verdict may be returned and the sentence 1mposed 

without the defendant being present. 

(2) In all felony cases, the defendant must appear in 

person when the verdict is returned or sentence is imposed 

unless, after the exercise of due diligence to procure the 

defendant's presence, the court finds that it is in the 

interest of justice that the verdict be rece1ved and 

sentence be pronounced in the defendant's ~bsence. 

"E:W ~EC'!:I().,. Section 127. Pretrial diversion. (l) The 

prosecutor and defendant, who has counsel or ~ho has 

voluntarily waived counsel, may agree that a prosecut1on 

will be deferred for a specified period of time based on any 

or all of the following conditions: 

(a) that the defendant not c.Jrrunit any offensP; 

(b) that the defendan~ not engage 1n specified 
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activities, conduct, and associations bearing a relationship 

2 to the conduct upon which the charge against him is based; 

{c) that the defendant participate 1n a supervised 

rehabilitation program that may include treatment, 

5 counseling, training, or eduction; 

6 (d) that the defendant make restitution in a specified 

7 manner for harm or loss caused by the offense; or 

8 (e) any other reasonable conditions. 

9 (2) The agreement may include stipulation~ concerning 

10 the admissibility of evidence, specified t~stimony, or 

11 dispositions if the deferral of the prosecution is 

12 terminated and there 1s a trial on the charge. The 

l3 agreement shall be in writing signed by the parties and 

14 state that the defendant waives his right to speedy trial 

15 for the period of deferral. 

16 (3) The prosecution shall be deferred (or the per1od 

1 0 specified in the agreement unless th~re has been a violation 

18 (_)f 1 t s terms. 

1 g t4) The agreement shall be t.ermindted and t_hp 

20 prosecution outomatically dismissed with prejudice upon 

21 expiration and compliance with the terms of the agreement. 

22 NEW §!;C:.T_I(:l~ Section 128. Place of acraigruuent. The 

23 defendant shall be arraigned in the court that has trial 

24 iurisdiction of the charge. 

25 >if:W SECTI()N_. Section 129. Manner of conducting 
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a~~aignment. (1) Arraignment shall be conducted in open 

court and shall consist of reading the charge to the 

defendant or stating to the defendant the substance of the 

charge and calling on the defendant to plead to the charge. 

The defendant shall be given a copy of the charging document 

before being called upon to plead. 

(2) The court shall inquire of the defendant, or the 

defendant's counsel, the defendant's true name, and if the 

defendant's true name is given as any other than that used 

in the chdrge, the court must order the defendant's name to 

be substituted for the name under which the def@tl.iant i 5 

charged. 

(3) The court shall determine whether the Je[erJddrlt lS 

under any d1sability which WOltld prevent the court in its 

discretion from pro~eeding .w1th the arraLgnmP;1t. The 

arraignmer1t may be continued unt1l the court dPtermines the 

defendant is able tn proceed. 

NEW SECT ION. Section 130. Plea alternatives. ( l) A 
------- ----

defPn..iont may pledd nut 1uilty 'Jr gl.lllty. lt a Jefenddnt 

refuses to plead, or if a defendant ccq.Joration fails to 

appear, the court shall enter a plt:>a of nc~ quilLy. 

(2) With the approval of the co1.1 rt anri the cor1sent uf 

the prl)Se~uting attorney, a defenddnt mrlY enr~r a plea of 

gui1ty reservinq the right, !_ln appt=>dl fr·_,:n thP it.;dqmenl, t ,"": 

revif>\ol the ~dvelst> dPtf'rmination ()f any ~~p,•cir'ietl pretrl,'il 
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the defendant 

NEW SECTION. Section 131. Advice to defendant. Before 

accepting a plea of guilty, the court shall determine that 

the defendant understands the following: 

(1) the nature of the charge for which the plea is 

offered, the mandatory minimum penalty provided by law, if 

any, the 

effect of 

maximum penalty provided by law, including the 

any penalty enhancement provision or special 

parole restriction and, when applicable, that the court may 

also order the defendant to make restitution of the costs 

and assessments provided by law: and 

{2) if the defendant is not represented by an attorney, 

that he has the right to be represented by an attorney at 

every stage of the proceeding against him and, if necessary, 

one will be appointed to represent the defendant; and 

(3) that the defendant has a right to plead not guilty 

or to persist in that plea if it has already been made, and 

he has the right to be tried by a JUry and at the trial has 

a right to the assistance of counsel, the right to confront 

and cross-examine witnesses against the defendant, and the 

right not to be compelled to reveal personally incriminating 

information; and 

(4) that if the defendant pleads guilty in fulfillment 

of a plea agreement, the court is not required to accept the 
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terms of an agreement, and that the defendant may not be 

entitled to withdrdw the plea if the agreement 1s not 

accepted pursuant to [section 133]; and 

(5} that if the defendant's plea of guilty is accepted 

by the courts there will not be a further trial of any kind, 

so that by pleading guilty the defendant waives the right to 

a trial. 

NEW SECTION. Section 132. Insuring plea is voluntary. 

The court may not accept a plea of guilty Without first 

determining that the plea is voluntary and not the resul~ vf 

force or threats or of promises apart from th~ plea 

agreement. The court shall also inquire as to whether the 

defendant's willingness to plead guilty results from prior 

discussions between the prosecuting attorney 

defendant or the defendant's attorney. 

and the 

NEW SECTION. Section 133. Plea agreement procedure. 

(1} The prosecuting attorney and the attorney for the 

defendant, or the defendant when acting pro se, may engage 

in discussions with a view toward reaching an agreexent 

that, upon the entering of a plea of guilty to a chdrged 

offense or to a lesser or related offense, the prosecut1ng 

attorr1ey will do any of the following: 

(a) move for dismissal of other chdrges; 

(b) agree that a specific sente11ce is the appraprlate 

di$position of the case; or 
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(c) make a recommendation 1 or agree not to oppose the 

defendant's request, for a particular sentence, with the 

understanding that the recommendation or request may not be 

binding upon the court. 

(2} If a plea agreement has been reached by the 

parties, the court shall, on the record, require a 

disclosure of the agreement in open court or, on a showing 

of good cause in camera, at the time the plea is offered. If 

the agreement is of the type specified in subsections (l){a) 

and (l)tc), the court may accept or reject the agreement, or 

may defer its decision as to the acceptance or rejection 

until there has been an opportunity to consider the 

presentence report. If the agreement is of the type 

specified in section (l)(c), the court shall advise the 

defendant that, if the court does not accept the 

recornmendat ion or requPst, the defendant nevertheless has no 

right to withdraw the plea. 

(3) If the court accepts a pled agreement, the court 

shall inform the defendant that it ""ill embody in the 

judgment and sentence the disposition provided for in the 

plea agreemPnt. 

{4) If the court rejects the plea aqre~ment, the court 

shall. on the record, inform the parties of this fact and 

advise the defendant that the court is not bound by the plea 

agreement, afford the defendant an opportunity to withdraw 
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the plea, and advise the defendant that if he persists in 

the guilty plea the disposition of the case may be less 

favorable to the defendant than that contemplated by the 

plea agreement. 

NEW SECTION. Section 134. Determining the accuracy of 

plea. (1) The court may not accept a guilty plea without 

determining that there is a factual basis for the plea in 

felonies or misdemeanors resulting in incarceration. 

{2) A defendant ""ho is unwilling to admit tu any 

element of the offense '*'hich would provide a tactna.l hac;1s 

for a plea of guilty may, with the conser1t ot the court, 

enter a plea of guilty to the offense if the defendant 

considers the plea to be in his best interPst and a factudl 

basis exists for the plea. 

!!_F~ SF._~_!_!_«;?~..:. Section 135. RarmlPss error. Any variance 

from thP procedure required by this section which does not 

affect substantial rights of the defendant shall oe 

disregdtdt:>d. 

Nf:W SH"flON. Section 136. Di sc1osure by the 

prosecution. ( 1) Upon requttst. the prosecut()r shall mok.e 

availablP to the defendant for Pxamindtion and rrprl1duct i0n 

or testinq the following material and ir1formation w1thin the 

prusecutor 's possession or control: 

ta) the names, addre~.ser-., and statement', 11t .:tll persons 

whom th<' prr..•secutor mdy call as wttnf·~1~Ps 1n the 
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case-in-chiefJ 

(b) all written or oral statements of the defendant and 

of any other person who will be tried with the defendant; 

{C) all written reports or statements of experts who 

have personally examined the accused or any evidence in the 

particular case~ together with the results of physical 

examinations, scientific tests, experiments, or comparisons; 

(d) all papers, documents, photographs, or tangible 

objects that the prosecutor may use at trial or that were 

obtained from or purportedly belong to the defendant: and 

{e) all material or information that tends to mitigate 

or negate the defendant's guilt as to the offense charged or 

that would tend to reduce the defendant's potential 

sentence. 

(2) The prosecutor may impose reasonable conditions, 

including an appropriate stipulation concerning chain of 

custody, to protect physical evidence produced under section 

(1) (d). 

(3) At the same time, the prosecutor shall inform the 

defendant of, and make available to the defendant for 

examination and reproduction, any written or recorded 

material or information within the prosecutor's control 

reqarding: 

(a) whether there has been any electronic surveillance 

of any conversations to which the defendant was a party; 
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(b} whether an investigative subpoena has been executed 

in connection with the case; and 

(c) whether the case has involved an informant, and, if 

so, the informant's identity if the defendant is entltled to 

know e1ther or both of these facts under Rule 502 of the 

Montana Rules of Evidence. 

(3) The prosecutor's obligation of disclosure extends 

to material and information in the possession or control of 

members of the prosecutor's staff and of any other persons 

who have participated in the investigation or evaludtion of 

the case. 

(4) Upon motion snowing that the defendant has 

substantial need in the preparation of the case for 

additional material or information not otherwise provided 

for and that the defendant is unable, without undue 

hardship, to obtain the substantial equivalent by ~ther 

means, the court in its discretion may order any person to 

make it available to the defendant. The court mdy, upon the 

request of any person affected by the order, vacate or 

modify the order if compliance would be unreasonable or 

oppressive. The prosecutor may not be required to disclose 

or prepare summaries of witnesses' test1mcny. 

(S) The prosecutor shall ft1r1lish to tne defendant no 

later than 5 days before trial or at a later time as the 

court may for good cause permtt, together with their 
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statements, a list of the names and addresses of all persons 

whom the prosecutor intends to call as rebuttal witnesses to 

the defenses of alibi, compulsion, entrapment, justifiable 

use of force, mistaken identity, or good character or the 

defense that the defendant did not have a parttcular 

of mind that is an element of the offense charged. 

state 

NEW SECTIO~ Section 137. Disclosure by the defendant. 

( 1 ) At any time after the filing in district court of an 

indictment or information, the defendant, in connection with 

the particular crime charged, shdll upon wr1tten request of 

the prosecutor and approval of the court: 

appear in a line-up; 

speak for identification by witnesses; 

(a) 

(b) 

(c) be fingerprinted, palmprinted, Eootprinted, or 

voicepr-inled: 

(d) pose for photographs not involv1ng reenactment of 

an event; 

I e) 

If l 

try on clothing; 

p~rrn1t the taking of samples of h~ir, blood, 

saltva, urine. or other specified materials that involve no 

unreasonable hodily intrusions: 

(g) 

(h) 

provide handwriting samples; or 

submit to reasonable physical or 

inspecl1on. However, such inspection d0es not 

psychiatric or p~ychl1logical examination. 
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(2) Within 10 days after the omnibus hearing in 

district court or at a later time as the court may for good 

cause permit, the defendant shall make available to the 

prosecutor for testing, examination, or reproduct1cn: 

(a) the names, addresses, and statements of a II 

persons. other than the accused, whom the defendant may call 

as witnesses 1n the defense case-in-chief, together wi~h 

their statements; 

(b) the names and addresses of experts whcm the 

defendant may call at trial, together with thP res11lts of 

their physical examinations, scientific tests, ex pt> r ~ mP n t s , 

or comparisons, including all written reports and ~tatem~nts 

made by these experts 

case; and 

tn connection with the parttcular 

(C) all papers, documents, photogrdphs, or ~:her 

tangible objects that the defendJnt mdy use dt trial. 

I 3 l The detendant's nbligat1on 11ndet t~is sect l.:_)n 

extends to materi~~ dOd informati(1n within thP possess18r1 cr 

control of the defend,1r1t, •IPfendant 's counst'l 

counsel's slaff ot investiqdtors. 

.and deft-.r':->t' 

( 4) Upon motion of the prosecutor c;howinq that tht? 

prosecutor has substantial nepd in the prPpdr.tttnn ~t th~ 

ca5e for ad(\i t ional mdter idl or informnt 1on n0t "tH•n .. ·t~t· 

provided fotr thdt the prosecuLn 1s un~h'p ... :Jth,- undl!t"' 

hardship to ·•bL~in the sl.i.bst dnt idl eq'J tv.ilPnt by ,~thct 
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means, and that disclosure will not violate th~ defendant's 

constitutional rights, the court in its discretion may order 

any person to make material or information available to the 

prosecutor. The court may, upon request of any person 

affected by the order, vacate or modify the order if 

compliance would be unreasonable or oppressive. Defense 

counsel may not be required to prepare or disclose summaries 

of witness testimony. 

NEW SECTION. Section 1311. NOtice of defenses and 

disclosure of witnesses and their statements. (1) Within 10 

days after the omnibus hearing in district court or at a 

later time as the court may for good cause permit, the 

defendant shall provide the prosecutor with a written notice 

of the defendant's intention to introduce evidence at trial 

of good character or the defenses of alibi, compulsion, 

entrapment, justifiable use of force, or mistaken identity. 

(2) Wlthin 10 days after receiving a report of 

examination pursuant to {section 151} or at a later time as 

the court may for good cause permit, the defendant shall 

provide the prosecutor with a written notice of the 

intention to introduce evidence at trial of the defense ~hat 

due to a mental diseas~ or defect the defendant did not have 

a particular state of mind that is an essential element of 

the offense charged. 

(3) The notice must specify for each defense the names 
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and addresses of the persons, other than the defendant, whom 

defense counsel may call as witnesses at tridl i11 support of 

the defense together with all written ~eports o~ statements 

made by them concerning the results of physical exam1nation, 

scientific tests, experiments, or comparisons. 

(4) Prior to trial the defendant may, upon motion and 

showing of good cause, add to the list of witnesses the 

names of any additional witnesses and disclose their 

statements or report as required by th1s section. After 

trial commences, no witnesses may be called by the defendant 

in support of these defenses unless the name of Lhe ~1tness 

is included on the list and the witness's statemenL or 

report nas been disclosed as required by this section except 

for good cause shown. 

NEW SECTION. Section 139. Matecia1s not subject to 

disclosure. (l) Except as provided ln this sect1on, 

disclosure is not required for the superseded notes or work 

product of the prosecuting or defense attorney. 

( 2) If exculpatory information is contained in the 

superseded notes or work product of the pro~ecution, that 

information must be disclosed. 

NEW SECTION. Section 140. Failure to call a witness or ------
raise a defense. The fact that a witness whose ndme is on a 

list furnished pursuant to [sectlcrls 136 through 146) does 

not testify or that a matter contain~d ln ·' pretrial notice 
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is not raised may not be commented upon 3t trial unless the 

court, on motion of a party, allows comment after finding 

that the inclusion of the witness's name or the pretrial 

notice constituted an ~b~se of the appl1cable disclosure 

requirement or r:hat other good cause is shown, 

NEW SECTION. Section 141. Continuing duty to disclose. 

If at any time after a disclosure has been made any party 

discovers additional information or material that would be 

subject to disclosure had it been known at the time of 

disclosure, the party shall promptly notify all other 

part1es of the ex1stence of the addit1onal information or 

material and make an appropriate disclosur~. 

NEW SECTION. Section 142. Investigation not to be 

impeded. Except as to matters to which discovery is 

restricted and except as ~o the defendant's counsel advis~ng 

the defendant. a party or agent of a party may not 

discourage or obstruct communication between dny person and 

any party or otherwise obstruct a party's investigation of 

the case. 

!'EW SECTIQJ:I_,_ Section 143. Excision and protective 

orders. (1) Upon a motion of any party showing good cause, 

the court may at any time order that any disclosure be 

deferred or regulated ~hen it finds: 

(a) that the disclosure ~auld res11lt in a risk or harm 

outweighing any usefulness of the unrestricteLI disclosure to 
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any party; and 

{b) that the risk cannot be eliminated by a less 

substantial restriction of discovery rights. 

{2) Whenever the court finds, upon mot1on of any party, 

that only a portion of a document or other material is 

discoverable, it may autho~ize the party disclosing it to 

excise that po~tion of the material wh1ch is nondiscoverable 

and disclose the remainder. 

{3) On motion of the party seeking a protectivP or 

excision order or in submitting for the court's 

determination the discoverability of any material or 

information, the court may permit that party to present the 

material or information for the inspection of the 1udge 

alone. Counsel for all other parties may, in the discr~tlon 

of the court, be present when the presentatton 1s madP. 

( 4) If the court enters an order that any material or 

any portion thereof is not discover-dble, the entirP text of 

the material must be sealed and prt·~erved in the record in 

the eve11t ot an appPal. 

~_E:I'/_gCTIQ!'. Section 144. Sanclions. If at any ttme 

during the course of the proceedlllQ it 1s brought to the 

attention of the court that ..1 p.nty has failed to comply 

with any of the provisions of (S~L·tions 136 through 146] or 

any ordL·r iss11ed pu!""suant to {sections 136 throuqh 146!, the 

courl m.--1y l.mp~•~P c1ny SdrH.:tion thdt it finds just under thP 
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circumstances, including but not limited to~ 

(1) ordering disclosure of the information 

previously disclosed; 

granting a continuance; 

not 

( 2) 

( 3) holding a witness, party, or counsel in contempt 

for an intentional violation; 

(4) precluding a party from calling a witness, offering 

evidence, or raising a defense not disclosed; or 

(5) declaring a mistrial when necessary to prevent a 

miscarriage of justice. 

NEW SECTION. Section 145. Compelling testimony or 

production of evidence -- immunity. (1) Before or during 

trial in any judicial proceeding, a judge of the district 

court, upon request by the prosecutor or defense counsel, 

may require a person to answer any question or produce any 

evidence# even though personally incriminating, following a 

grant of use immunity. 

( 2) If a person is required to give testlmony or 

produce evidence in accordance with this section in any 

investigation or proceeding, compelled testimony or evidence 

or any information directly or indirectly derived from 

compelled testimony or evidence may not be used against the 

witness in any criminal prosecution. 

(3) Nothing in this section prohibits a prosecutor from 

granting immunity from prosecution for or on account of any 
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transaction, matter, or thing concerning which a w1tness LS 

compelled to testify if in the prosecutor's sole dlscretlon 

it is determined that the ends of justlce would be served. 

( 4) Immunity may not extend to 

punishment for false stQtements given in 

required under this section. 

NEW SECTION. Section 146. Privileged 

matters which are privileged upon the trial 

prosecution or 

any testimony 

matters.. All 

are privileged 

against disclosure through any discovery procedure. 

NEW SECTION. Section 147. When depositions may be 

taken. (l) In felony cases if it appears that a p[0Sp~L·ttve 

witness: 

(a} is likely to be either unable or otherwise 

preventad from attending a trial or hearing; 

(b) is likely to be absent from the state at the t1me 

of the trial or hearing; or 

(c) is unwilling ro prnvide relevant information to a 

requesting party, and the witness's testimony lS mater~al 

and necessary in order to prevent o failure of justice, the 

district court shall, upon motion of any party and prvper 

notice, order that the testimony of the witness be taken by 

deposition and that any designated book, pa.pe[, document, 

record, recording, or other material not privileged, be 

introduced at the time the deposit1on ts tdke:1. 

(2} The wit11ess whose deposition lS to bP taken may be 
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required by subpoena to attend at any place designated by 

the district cou~t, taking into account the convenience of 

the parties and of the witness. 

(3) If the defendant is charged with a felony and it 

appears upon the affidavit of counsel for a party that good 

cause exists to beli~ve that a witness will not respond to a 

subpoena and the administration of justice requires. any 

district judge may issue an arrest warrant commanding the 

arrest of a material witness. The arrest warrant shall 

further order a deposition to be taken without unnecessary 

delay. A person may not be imprisoned for the purpose of 

securing his testimony 10 d11y criminal proceeding longer 

than may be necessary to take his deposition. 

NEW SECTION, Section 148. Procedure for taking 
---~------

depositions. (l) The party at whose instance a deposition is 

to be taken shall give to every other party reasondble 

written not1ce of the time and place for taking a 

deposition. The notice shall state the name and address of 

each person to be examined. On motion of the party upon whom 

th~ notice is served. the district court for cause shown may 

extend or shorten the time or change the place for taking 

the deposition. 

(2J A deposition shall be taken in the manner provided 

1n civil actions. The district court, upon request, me~y 

direct that dny deposition be taken on writt{>n 
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interrogatories in the manner provided in civil actions. 

However, a d~position may not be taken of a party defendant 

without his consent, and the scope and manner of examination 

and cross-examination shall be restricted as would be 

allowed in the trial itself. 

(3) Th@ deposition shall be fil@d with the district 

court mak1ng the order and held unt1l th~ trial. Eith@r 

party shall mak@ available to the other party, or thP other 

party's counsel, for examination and use at the taking of 

the deposition any rel@vant nonprivileged statement of the 

witness being deposed which is in the p0ssession 0f either 

party. 

{4) Objections to deposition testimony or evidence or 

parts of the testimony or evidence may be re~en:ed fvr 

subsequent determination by thP district court. 

(5) Unless a defendant in custody has waived, in 

writing, the r1gt1t to be presPnt at the tak1ng ot a 

deposition, the officer having custody of the defendar't 

shotl be notif1Pd of the time and place set for the 

deposit1on. The officPr having c·J~tody shall produce the 

dPfendant and keep the defendant in the pcesence of a 

witness during the deposition. 

( 6) A defendant not in CtlStody who fai 1s to appt"-lr ~ 

without good cause, at the taking 0f a deposit ion aflt>r 

being notified 0f the tim~ dOd place set for the dPplSltiOil 
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will be considered to have waived the right to be present as 

provided in (section 125). The waiver includes a waiver of 

any objection to the taking and use of the deposition based 

upon that right. 

(7) Whenever a deposition is taken at the instance of 

the prosecution, or whenever a deposition is taken at the 

instance of a defendant who is unable to bear the expense of 

taking a deposition, the district court shall direct that 

the expense of travel and subsistence of the defendant and 

the defendant's attorney for attendance at the examination 

and the cost of the transcript of the deposition shall be 

paid by the state. 

NEW SECTION. 

Any deposition 

Section 149. 

may be used 

Use of depositions at trial. 

by any party for any purpose 

allowed by the Montana Rules of Evidence. 

NEW SECTION. Section 150. Mental disease or defect 

fitness to proceed state of mind. (1) As used in 

(sections 150 through 166}, the term "mental disease or 

defect" does not include an abnormality manifested only by 

repeated criminal or anti-social behavior. 

(2) A person who, as a result of mental disease or 

defect, is unable to understand the proceedings against him 

or to assist in his own defense may not be tried, convicted, 

or sentenced for the comm1ssion of an offense so long as the 

inc~pacity endures. 
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(3) Evidence that the defendant suffered from a mental 

disease or defect is admissible to prove thdt th~ defendant 

did or did not have a state of mind which 1s an element of 

the offense. 

NEW SECTION. Section 151. Examination of defendant. 

(1) If the defendant or the defendant's counsel files a 

written motion requesting an examination, or the issue of 

the defendant's fitness to proceed is raised by the court, 

prosecution, or defense counsel, the court shall appo1nt at 

least one qualified psychiatrist or licensed clinical 

psychologist or shall request the superintendent of the 

Montana state hospital to designate at least one qualified 

psychiatrist 0( licensed clinical psychologist, which 

designation may be or include himself, to examine and report 

upon the defendant's mental condition. 

(2) The court may order the defendant tw be committed 

to a hospital or other suitable facil1ty fer the purpose of 

the examination for a period not exceeding 60 days or a 

longer period as the court determines to be necessary for 

the purpose and may direct that a qualified psychiatrist or 

licensed clinical psychologist retained by the defendant be 

permitted to witness and participate in th~ examinatton. 

(3) In the examination any method mdy be employed which 

1s accepted by the medical or psycholoql\",tl pruft!ssion for 

the examination of those alleged to be old rerinq from mental 
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disease or defect. 

2 ( 4) If the defendant is indigent or the examination 

occurs at the request of the state, the cost of the 

4 examination must be paid by the county or the state, or 

5 both, according to procedures established under J-5-902(1). 

6 NEW SECTION. Section 152. Prosecution's riqht to 

7 examination. (l) When the defense discloses the report of 

8 examination to the prosecution or files a notice of the 

9 intention to rely on a defense of mental disease or detect, 

10 the prosecution shall be entitled to have the defendant 

11 examined by a qualified psychiatrist or licensed clinical 

12 psychologist. 

13 (2) The report oE examination shall be disclosed to the 

l4 defense ~ithin 10 days of its rec~ipt by the prosecution. 

15 NEW SECTION. Section 153. Access lo defendant for 
------~- --

16 eiamination. If either the defendant or the prosecution 

17 wishes the defendant to be examined by a qualified 

18 psychiatrist or licensed clinical psychologist selected by 

19 the one proposing the examination in order to determine the 

20 defendant's fitness to proceed or whether the defendant had, 

21 at the time the offense was committed, a particular state of 

22 mind which is an essential element of the offense, the 

2J examiner shall be permitted to have reasonable access to the 

24 defendant for the purpose of the examination. 

25 ~EW_ S£:CT10-"-" Section 154. Report of examination. ( l J A 
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report of the examination shall include the following: 

(a) a description of the nature of the examination; 

(b) a diagnosis of the mental condition of the 

defendant, including an opinion as to whether the defendant 

is seriously mentally ill as defined in 53-21-102(14); 

(c) if the defendant suffers from a mental disease or 

defect, an opinion as to the defend~nt's capac1ty to 

understand the proceedings against him and to assist in his 

own defense; 

(d) when directed by the court, an opinion as to the 

capacity of the defendant to have a particular stdte vf mind 

which is an element of the offense charged; and 

(e) when di[ected by the court. an opinion as to the 

capacity of the defendant, because of a mental disease or 

defect, to appreciate the criminality of his conduct ur to 

conform his conduct to the requirement of law. 

( 2) If the examination cannot be conducted by redson of 

the unwil.linqness of the defendant tn partie1pa.te 1n the 

examination, the report shall stat£' that fact and include, 

if possible, an opinion as to whethPr the un~illingness of 

the defendant was the result of ment.ll di~ease or defect. 

~-w ~~C_!_!ON..:. Section 155. Psyr:hiot~ic or psychologicdl 

testilllony upon trial .. ·(1) Upon tridi, any psychiatrist or 

licensed clinical psychologist who rep<..'! tt.~d under {sect ion 

151 or 154] may be called as d witne~s by the prosecutor or 
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by the defense. Both the prosecution and the defense may 

summon any other qualified psychiatrist or licensed clinical 

psychologist to testify, but no one whu has not examined the 

defendant is competent to testify to an expert opinion with 

respect to the mental condition of the defendant as 

distinguished from the validity of the procedure followed or 

the general scientific propositions stated by another 

witness. 

a psychiatrist or licensed clinical ( 2) When 

psychologist who has examined the defendant testifies 

concerning the defendant's mental condition, he may make a 

statement as to the nature of his examination and his 

medical or psychological diagnosis of the mental condition 

of the defendant. The expert may make any explanation 

reasonably serving to clarify his examination and diagnosis, 

and the expert may be cross-examined as to any matter 

bearing on his competency or credibility or the validity of 

his examination or medical or psychological diagnosis. A 

psychiatrist or licensed clinical psychologist may not offer 

an opinion to the jury on the ultimate issue of whether the 

defendant did or did not have a particular state of mind or 

the capacity to have a particular state of mind which is an 

element of the offense charged. 

NE:W SECTION. SectiOn 156. Form of verdict and 

judgment. When the defendant is found not guilty of the 
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charged offense or offenses or any lesser 1ncluded offense 

for the reason that, due to a mental disease or defect. the 

defendant did not have a pacticular state of mind that is an 

P.ssential element of the offense charged, the verdict and 

the judgment shall so state. 

NEW SECTION. Section 157. Admissibility of statements 

made during examination or treatment. A statement made for 

the purposes of psychiatric or psychological examination or 

treatment provided for in this section by a person subjected 

to examination or treatment is not admissible 1n evidence 

aga1nst him at trial on any issue other than that of his 

mental condition. It is admissible on the 1ssue of his 

mental condition at trial whether or not it would otherwise 

be considered a privileged communication, only when and 

after the defendant presents evidence that due to a mental 

disease or defect he did not have a particular state of mind 

which is an element of the offense charged. 

NEW SECTION. Section 158. Determination of fitness to 

proceed -~ effect of finding of unfitness-- expenses. (1) 

The issue of the defendant's fitness to proceed may be 

raised by the court, the defendant or his counsel, or by the 

prosecution. When the issue is raised, 1t shall be 

determined by the court. If neither the prosecution nor 

counsel for the defendant contests the f1nd1ng of th~ report 

t i led under [section 154], the cuur t may md.ke the 
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determination on the basis of the report. If the finding is 

contested, the court shall hold a hearing on the issue. If 

the report is received in evidence at the hearing, the 

parties have the right to subpoena and cross-examine the 

psychiatrists or licensed clinical psychologists who joined 

in the report and to offer evidence upon the issue. 

(2) If the court determines that the defendant lacks 

fitness to proceed, the proceeding against him shall be 

suspended, except as provided in subsection (4), and thP 

court shall commit h1m to the custody of the director of the 

department of institutions to be placed in an appropriate 

institution of the department of institutions foe so long as 

the unfitness endures. The committing court shall within 90 

days of 

proceed. 

commi trnent, review 

If the court finds 

the d~f~ndant's fitness to 

that he is still unfit to 

proceed and that it doe~ not appear that he will become fit 

to proceed within the reasonably foreseeable future, the 

proceeding aga1nst him shdll be dismissed, except as 

pr0vided 1n subsection (4), and the county attorney shall 

petition the court in the manner provided in chapter 20 or 

21 of Title 53, whichever is appropriate, to determine the 

disposition of the defendant pursuant to those provisions. 

(3) If the court determines that the defendant lacks 

fitness to proceed because he is developmentally disabled as 

provided in 53-20-102(4), the proceeding against him shall 
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be dismissed and the county atto~ney shall petition the 

court in the manner provid~d in chapter 20 of Title 53. 

(4) The fact that the defendant is unfit to proceed 

does not preclude any legal objection to the prosecution 

which is susceptible to fair determination prior to trial 

and without the personal participation of the defendant. 

(5) The expenses o~ sending the defendant to the 

custody of the direccor of the department of institutions to 

be placed in an appropriate institution of the department of 

institutions, of keeping h1m there, and of bringing him back 

are chargeable to the state and payable according to 

procedures established under 3-5-902(1). 

t-~EW SECTION,_ Section 159. Proceedings 

regained. When the court, on its 

application of the director 

own 

of 

motion 

the 

if fitness 

or upon 

department 

the 

of 

institutions, the prosecution, or the defendant or his legal 

representative, determines, after a hearing if 6 hearing lS 

requested, that the defendant has regained f1tness to 

proceed, the proceedinq shall be resumed. If, however. the 

court 15 of the v1ew that so much time has elapsed since the 

commitment of the defendant that it would be unjust to 

resume the criminal proceedings, the court may dism1ss thP 

charqe and may order the defendant to be discharged, or 

subject to the law governing thf> civil commitment of persons 

sufferi,~g from serious mentdl 1llne>ss, order the dPfPndar:t 
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committed to an appropriate institution of the department of 

institutions. 

L'"' SEC'r.JO!'· Section 160. Commitment upon finding of 

not guilty by reason of lack of mental state -- hearing to 

determinP release or discharge. (1) When a defendant is 

found not guilty for the reason that due to a mental disease 

or defect he could not have a particular state of mind that 

1s an essential element of the offense charged, the court 

shall order a predisposition investigation 1n accordance 

with [sPction 224}, which must include an investigation of 

the present mental condition of the defendant. If the trial 

was by jury, the court shall hold a hearing to determine the 

appropriate disposition of the defendant. If the trial was 

by the court, the court may hold a hearing to obtain any 

additional testimony it considers necessary to determine the 

appropriate disposition of the defendant. If the trial was 

by the court, the court may hold a hearing to obtain any 

additional testimony it considers necessary to determine the 

appropriate disposition of the defendant. In either case, 

the testimony and evidence presented at trial shall be 

considered by the court in making its determination. 

(2) The court, upon finding that the defendant may not 

be discharged or released without danger to others, shall 

order the defendant committed to the custody of the 

superintendent of the Montana state hospital to be placed in 
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an appropriate institution for custody, care, and treatment. 

( 3) A person committed to the custociy of the 

superintendent shall have a hearing within 180 days of his 

continement to determine his present mental condition and 

whether he may be discharged or released without danger to 

others. The hearing shall be conducted by the court that 

ordered the commitment unless that court transfers 

jurisdiction to the third judicial district. The court shall 

cause notice : the hearing to be served upon the person, 

his counsel, and the prosecut1ng attorney. The hearing is a 

civil proceeding, and the burden shall be upon the defendnnt 

to prove by a preponderance of the evidence that ~ may be 

safely released. 

(4) According to the determination of the court upon 

the hearing, the defendant shall be discharged or released 

on conditions the court determines to be necessary or shall 

be committed to the custody of the superintendent of the 

Montana state hospital to be placed in an appropriate 

institution for custody, care, and treatment. 

NEW SECTION. Section 161. Discharge or release upon 

motion of superintendent. (1) If the superintendent of the 

Montana state hospital believes that a person committed to 

his custody under [section 160) may be discharged or 

released on condition without danger to himself or others, 

he shall make application for the discharge or release of 
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the person in a report to the court by which the person was 

comat-itted- and shall send a copy of the application and 

report to the prosecutor of the county from which the 

d-efendant was commit ted. 

(2) The court shall then appoint at least two qualified 

examiners who shall be either psychiatrists or licensed 

clinical psycholog1sts to examine the person and to report 

their opinion as to his mental condition within 60 days or a 

longer period which the court determines to be necessary for 

the purpose. To facilitate the examinations and the 

proceedings thereon, the court may have the person confined 

in any institution located near lhe place where the court 

sits which may be designated by the superintendent of the 

Montana state hospital as suitable for the temporary 

detention of irresponsible persons. 

(3) If the court is satisfied by the report filed under 

subsection (1) and the testimony of the reporting 

psychiatrist or licensed clinical psychologist that the 

committed person may be- discharged or released on condition 

without danger to himself or others, the court shall order 

his discharge or hi.s release on conditions which the court 

determines to be necessary. 

14) If the court is not satisfied, it shall promptly 

order L n~aring to determine whether the person may safely 

be discharged or released. A hearing is considered a civil 
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proceeding, and the burden is upon the committed person to 

prove by a preponderance of the evidence that he may safely 

be discharged or released. According to the determination of 

the court upon the hearing, the committed person shall be 

discharged or released on conditions which the court 

determines to be necessary or shall be recommitted to the 

custody of the superintendent of the Montana state hospital, 

subject to discharge or release only in accordance with the 

procedures prescribed in this section and (section 162). 

NEW SECTION. Section 162. Application for discharge or 

release by com.itted person. A committed person may make 

application for hls discharge or release to the court by 

which he was committed, and the procedure to be followed 

upon the application is the same as that prescribed in 

[section 161} in the case of an application by the 

superintendent of the Montana state hospital. However, an 

application by a committed person need not be considered 

until he has been confined for a period of not less than 6 

months from the date of the order of commitment, and if the 

determination of the court is adverse to the application, 

the person may not be permitted to file a further 

application until 1 year has elapsed from the date of any 

preceding hearing on an application for his release or 

discharge. 

NEW SECTION. Section 163. Recommitment after 
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conditional release. If within 5 years after the conditional 

release of a committed person the court determines after 

hearing evidence that the conditions of release have not 

been fulfilled and that for the safety of the person or for 

the safety of others his conditional release should be 

revoked, the 

recommitted 

court 

to the 

shall immediately 

superintendent of 

order him to be 

the Montana state 

hospital, subject to discharge or release only in accordance 

with the procedures prescribed in (section 161 or 162}. 

NEW SECTION. Section 164. Consideration of mental 

disease or defect in sentencing. Whenever a defendant is 

convicted on a verdict or a plea of guilty and he claims 

that at the time of the commission of the offense of which 

he was convicted he was suffering from a mental disease or 

defect which rendered him unable to appreciate the 

criminality of his conduct or to conform his conduct to the 

requirements of law, the sentencing court shall consider any 

relevant evidence presented at the trial and shall require 

additional evidence as it considers necessary for the 

determination of the issue, 

defendant and a report of the 

[sections 151 and 154j. 

NEW SECT!'?~ Section 165. 

including examination of the 

examination as provided in 

Sentence to be iaposed. (l) 

If the court finds that the defendant at the time of the 

commission of the offense of which he was convicted did not 
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suffer from a mental disease or defect as descr1oed 1n 

{section 164}, 

46, chapter 18. 

it shall sentence him as provided in Title 

(2) If the court finds that the defendant at the time 

of the commission of the offense suffered from a mental 

disease or defect as described in [section 1641, any 

mandatory minimum sentence prescribed by law for the offense 

need not apply and the court shall sentence him to be 

committed to the custody of the director of the department 

of institutions to be placed in an appropriate institut1on 

for custody, care, and treatment for a def1nite period of 

t1me not to exceed the maximum term of imprisonment tnat 

could be imposed under subsection (1). The authori~y of the 

court with regard to sentencing 1s the same as authorized in 

Title 46, chapter 18, if the treatment of the individual and 

the protection of the public are provided for. 

(3) A defendant whose sentence has been imposed under 

subsection (2) may petition the sentencing court for rev~ew 

of the sentence if the professional person certifies that 

the defendant has been cured of the mental disease or 

defect. The sentencing court may make any order not 

inconsistent with its original sentencing authority except 

that the length of confinement or supervision must be equal 

to that of the O[iginal sentence. The professional person 

shall review the defendant's status each year. 
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~CTION. Section 166. Discharqe of defendant froa 

supervision. At the expiration of the period of commitment 

or period of treatment specified by the court under [section 

165( 2) J. the defendant must be discharged from custody and 

further superv1sion, subject only to the law regarding the 

civil commitment of persons suffering from serious mental 

illness. 

~ECTION. Section 167. Pretrial 1a0tions and 

notices. (1) Except for good cause shown, any defense, 

objection, or req'.Jest which is capable of determination 

without trial of the g~neral issue must be raised at or 

before the omnibus hearing unless otherwise provided by 

[this act). 

{2) Failure of a party to raise defenses or objections, 

or to make requests which must be made prior to trial, at 

the time set by the court, shall constitut@ a waiver of the 

defense, objection, or request. 

( 3) The court , for cause shown, may grant relief from 

any wdiver provided by this section. Lack of jurisdiction or 

the failure of a charging document to state an off@nse is a 

nor1waivable defect and shall be noticed by the court at any 

time during the pendency of a proceeding. 

NEW SECTION. Section 168. Form of p<et<ia1 actions. 

Unless the coux t provides otherwise, all pretrial motions 

shall be in writing and supported by a statement of the 
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relevant facts upon which the motion is being made. The 

motion shall state with particularity the grounds for the 

motion and the order or relief sought. 

NEW SECTION. Section 169. Ru1inq on motions. (1 l A 

motion made before trial shall be determined before trial 

unless the court, for good cause, orders it be deferred for 

determination at the trial of the general issue or until 

after the verdict, but a determination may not be deferred 

if a party 1 s right to appeal is adversely affected. 

(2) Except where mandated by [this act), the court has 

discretion to conduct a hearing into the merits of a mot1on. 

(3J The court's final determination of any pretrial 

motion shall state, either in writing or on the record~ 

court's findings of fact and conclusions of law. 

the 

NEW SECTIO~ Section 170. Omnibus hearing. ill Within 

a reasonable time following the entry of a not guilty plea 

but not less than 30 days before trial the court shall hold 

an omnibus hearing. 

(2) The purpose of the hearing shall b~ to expedite the 

procedures leading up to the trial of the defendant. 

(3) The presence of the defendant is not required. The 

prosecutor and the defendant's counsel shall attend the 

hearing and shall be prepared to discuss dny pretrial matter 

appropriate to the case, including but not limited to: 

(a) joinder and severance of offensPs or defendants, 
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[sections 116, 117, 178, and 179]; 

(b) double jeopardy, [sections 118 through 120]; 

(c) need for exclusion of public and for sealing 

records of any pretrial proceedings, {section 122); 

{d) notification of the existence of a plea agreement, 

[section 1331; 

(e) disclosure and discovery motions, 

through 1461; 

(sections 136 

(f) notice of reliance on certain defenses, [section 

1381; 

tg) notice of seeking enhanced punishment, [sect ion 

1711; 

(h) notice of other crimes, wrongs, or acts, [section 

1721; 

(i} motion to suppress, (sections 173 and 174}; 

(j) motion to dismiss, (sections 180 and 181}; 

(k.) motion for change of place of trial, [sections 175 

through 1771; 

(1) reasonableness of bail, [sections 66 through 81); 

and 

tm) stipulations. 

(4} At the conclusion of the hearing, a court-approved 

memorandum of the matters settled shall be signed by the 

court and counsel and filed with the court. 

( 5) Any motions made pursuant to subsections (1) 

-109-

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1439/0l 

through (3) may be ruled on by the court at th~ tlme of the 

hearing, where appropriate, or may oe scheduled for briefing 

and further hearing as the court considers nec~ssary. 

NEW SECTION. Section 171. Notice by prosecutor seeking 

persistent felony offender status. (l) Except for good cause 

shown, if the prosecutor seeks treatment of the accused as a 

persistent felony offender, notice of that fact must be 

given at or before the omnibus hearing pursuant to (section 

167]. 

( 2) The notice must specify the alleged prior 

convictions and may not be made known to the Jury before 

verdict except as allowed by the Montana Rules of Evidence. 

(3) If the defendant objects to the allegations 

contained in the notice, the judge shall cortduct a hearing 

to determine if the allegations in the nol1ce are true. 

(4) The hearing shall be held before the court alone. 

If the judge finds any allegations of the prior convictions 

are true, the accused shall be sentenced as provided by law. 

(5) The notice shall be filed and sealed until the time 

of trial or until a plea of guilty is g1ven by the 

defendant. 

NEW SECTION. Section 172. Notice by prosecutor of 

other crimes, acts, or wronqs evidence-. {1) Except fur good 

cause shown, if the prosecutor intends to use evidence of 

other crimes, wrongs, or acts pursuant to Rule 404(b) of the 
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Montana Rules of Evidence, notice shall be given at or 

before the omnibus h@aring pursuant to (section 167). 

(2) The notice shall specify the other crimes, wrongs, 

or acts and include a statement as to the purpose for which 

the evidence is to be offered. 

(3) The notice shall be filed and sealed until the time 

of trial or until a plea of guilty is given by the 

defendant. 

NEW SECTION. Section 173. Suppression of evidence. (1) 

A defendant aggrieved by an unlawful search and seizure may 

move the court to suppress as evidence anything obtained by 

the unlawful search and seizure. 

(2) If the motion states facts which, if true, would 

show that the evidence should be suppress~d, the court shall 

hear the merits of the motion at the omnibus hearing or at a 

later date if the court orders. 

(3) If the motion is granted, the evidence shall not be 

admissible at trial. 

NEW SECTION. Section 174. suppression of confessions 

or admissions. (1) A defendant may move to suppress as 

evidence any confession or admission given by him on the 

ground that it was involunt~ry. The motion shall be in 

writin9 and state facts showing why the confession or 

admission was involuntary. 

(2) If the allegations of the motion state facts which, 
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if true, show that the confession or admission was not 

voluntarily made, the court shall conduct a hearing into the 

merits of the motion. The prosecution must prove by a 

preponderance of the evidence that the confession 

admission was voluntary. 

or 

(3) The issue of the admissibility of the confession o~ 

admission may not be submitted to the jury. If the 

confession or admission is determined to be admissible, the 

circumstances surrounding the making of the confession or 

admission may be submitted to the jury as bearing upon the 

credibility or the weight to be given to the confession or 

admission. 

(4) If the motion is granted, the confession or 

admission is admissible in evidence only for purposes of 

impeachment against the movant at the trial of the case. 

NEW __ SECTION. Section 175. Change for prejudice. ( 1) 

The defendant or the prosecution may move for a change of 

pl ~ce of trial on the ground that there exists in the county 

in which the charge is pending such prejudice that a fair 

trial cannot be had in the county. 

( 2) If the court determines that there exists in the 

county in which the prosecution is pending such prejudice 

that a fair trial cannot be had, the court shall: 

(a) transfer the cause to any oth~r county in which a 

fair trial may be had; 
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(b) direct that a jury be selected in any county where 

a fair tria 1 may be had and then returned to the county 

where the prosecution is pending to try the case; or 

{c) take any other action to ensure that a fair trial 

may be had. 

NEW SECTION. Section 176. Change for other reasons. If 

the court determines that a motion to dismiss based upon the 

grounds of lack of jurisdiction or improper place of trial 

is well-founded, it may, instead of ordering dismissal, 

order the cause transferred to a court of competent 

jurisdiction or to a proper place of trial. 

NEW SECTION. Section 177. Return to original place of 

trial. When a trial occurs after a change of place of trial 

and a retrial is required, the cause shall be returned to 

the county in which the charge was originally properly filed 

for further proceedings. 

NEW SECTION. Section 178. Tr ia1 t09et11er of 

indictments, informations, complaints, or defendants. The 

court may order t.,o or more indictments, informations, 

complaints, or defendants to be tried together if the 

interests of justice require and the charges or defendants 

could have been joined in a single indictment, information 

or complaint as provided for in (sections 114 through 117}. 

NE:w___g:cTlON. Section 119. Relief from prejudicial 

joinder. (l) If it appears that a defendant or the 
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prosecution is prejudiced by a joinder of chdrges or 

defendants in an indictment, information, or Ct. .. .llnpldlnt or by 

joinder for trial together, the court may order separate 

trials, grant a severance of defendants, or provide Whdtever 

other relief justice requires. 

( 2) In ruling on a mot1on by a defendant for severance 
the court may order the prosecutor to deliver to the court 

for inspection, in camera, any statements or confessions 

made by the defendants that the prosecution intends to 

introduce at trial. 

NEW SECTION. Section 180. Dismissal at instance of 
court or prosecution. {1) The court may, either on its own 

motion or upon the application of the prosecuting attorney, 
and in furtherance of justice, order a complaint, 

information, or indictment to be dismissed. However, the 

court may not order a dismissal of a complaint, information, 

or indictment, or a count contained 1n a complaint, 

information, or indictment, charging a felony. unless good 
cause for dismissal is shown and the reasons for dismissal 

are set forth in an order entered upon the minutes. 

(2) After the entry of a plea upon a misdemeanor 

charge, the court, unless good cause to the contrary is 

shown, must order the prosecut1on to be dismissed, with 

prejudice, if a defendant whose trial has not been postponed 

upon the defendant's motion 1s not brought tu trial within 6 
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months. 

NE':!_SECTIOt!_,_ Section 181. Effect of order to dismiss. 

If the court directs the action to be dismissed, 

defendant must, if in custody, be discharged and, 

the 

if 

admitted to bail, have the defendant's bail exonerated or 

money deposited instead of bail refunded to the defendant. 

~w_ SECTIO~ Section 182. Issuing subpoenas. ( 1) After 

the filing of charges and upon the request of the 

prosecuting attorney, the defendant, or the defendant's 

attorney, the clerk of court shall issue subpoenas with the 

name of the person to whom each subpoena is directed 

commanding the person to appear and to give testimony. The 

clerk of the court shall maintain a list of the names of 

persons to whom subpoenas are issued. 

(2) A subpoena shall state the name of the court and 

the title, if any, of the proceeding, and shall command each 

person to whom it is directed to attend and give testimony 

at the time and place specified in the subpoena. 

(3) The court, upon motion made promptly, may quash or 

modify a subpoena if compliance would be unreasonable or 

oppressive. 

NEW S_!:CTJON~ Section 183. Subpoenas for the production 

or evidence. (1) A subpoena may command the person to whom 

1t is directed to produce the books, papers, documents, or 

other objPcts designated in the subpoena. 

-115-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1439/01 

(2) The court may direct that the books, papers, 

documents, or other objects designated in the subpoena be 

produced before the court at the time prior to the trial or 

prior to the time when they are to be offered into evidence 

and may upon their production permit the books, papers, 

documents, or objects, or portions thereof, to be inspected 

by the parti~s and their attorneys. 

(3) The court, upon motion made promptly, may quash or 

modify a subpoena if compliance would be unreasonable or 

oppressive. 

NEW SECT ION. S11ction 184. Service of subpoenas. 1 1 ) A 

subpoena may be served by a peace officer or by any other 

person who is not a party and who is not less than 18 years 

of age. A peace officer must serve any subpoena delivered to 

him for service in his county either on the part of the 

state or of the defendant. 

(2) Service of a subpoena shall be made by delivering a 

copy of the subpoena to the person named and, if ordered by 

the court, by tendering to those residing outside the county 

of trial the fee for 1 day's attendance and the mileage 

allowed by law. The person making service shall without 

delay make a written return of the service subscribed by him 

stating the time and place of service. 

(3) A subpoena requiring attendance 1..)t a witness at a 

hearing or trial may be served anywhere witi11n the state of 
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Montana. 

NEW SECTION. Section 185. Subpoena for witnesses in 

this state to testify in another state. (l) If a judge of a 

court of record in any state, which by its la~s has made 

provtsion for commanding persons within that state to attend 

and testify in this state, certifies under the seal of the 

court that there is a criminal prosecution pending in the 

court or that a grand jury investigation has commenced or is 

about to commence, that a person being within this state is 

a material witness in the prosecution or grand jury 

investigation, and that his presence will be required for a 

specified number of days, upon presentation of the 

certificate to any judge of a court of record in the county 

in which the person is located, the judge shall fix a time 

and place for a hearing and shall make an order directing 

the witness to appear at a time and place certain for 

hearing. 

(2) If at a hearing the judge determines that the 

witness is material and necessary, that it will not cause 

undue hardship to the witness to be compelled to attend and 

testify in a prosecution or a grand jury investigation in 

the other state, and that the laws of the state in which the 

prosecution is pending or grand jury is commenced or about 

to commence will give him protection from arrest and the 

service of civil and criminal process, he shall issue a 
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summons with a copy of the cert1ficate attached directing 

the witness to attend and testify in the court where the 

prosecution is pending or where a grand jury investigation 

has commenced or is about to commence at a t1me and place 

specified in the summons. In the hearing the certificate 

shall be prima facie evidence of all the facts stated .n the 

certificate. 

(3) If the certificate recommends that th~ witness be 

taken into custody and delivered to an officer of the 

cequest1og state to assure his attendance in the requesting 

state, the judge may, 1n lieu of notification cf the 

hearing, direct that the witness be brought before him for 

the hearing. At the hearing the judge may, 1n lieu of 

issuing a subpoena or summons, order that the witness be 

taken into custody and delivered to an off1cer of the 

requesting state. 

NEW SECTION. Section 186. subpoena of a witness in 

another state to testify in this state. {l) Whenever a 

person in any state that by its laws has made proviston for 

commanding persons within its borders to attend and testify 

in criminal prosecutions or grand jury investigations in 

this state is a material witness in a prosecution pending Ln 

a court of record in this state or 10 a grand jury 

investigation which has commenced or is about to commence, a 

judge of the court may issue a c~rtificate under the seal of 
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the court stating these facts and specifying the number of 

days the witness will be required. The certificate shall be 

pres~nted to a judge of a court of record in the county in 

which the witness is found. 

I 2 l If th~ certificate recommends that the witness be 

taken into immediate custody and delivered to an officer of 

this state to assure his attendance in this state, it is 

prima facie proof of the desirability of the custody and 

delivery, and the judge may direct that the witness be 

brought before him immediately. lf the judge is satisfied as 

to the desirability of custody and delivery, he may order 

that the witness be immediately taken into custody and 

delivered to ~n officer of this state. The order is 

sufficient authority for the officer to take the witness 

into custody and hold him unless and until he is released by 

bail, recog11izance, or order of the judge lSSUlng the 

certificate. 

(3) A witness who has appeared in accordance with the 

provisions of the summons may not be required to remain 

within this state for a longer period of time than the 

period mentioned 10 the certificate unless otherwise ordered 

by the court. 

(4) The witness fees, costs, and expenses shall be 

t~ndered as provided in (section 188). 

NEW .SECTION,_ Section 187. Subpoena of witnesses fo< 
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defendant unable to pay. (1) The court shall order at any 

time that a subpoena be issued for service on a named 

witness upon the ex parte application of a defendant upon a 

satisfactory showing that the defendant is financially 

unable to pay the costs incurred for the witnesses and that 

the presenc~ of the witness is necessary to an adequate 

defense. 

(2) If a defendant is indigent a court order must be 

obtained if more than six witnesses are to be subpoenaed. 

NEW _5_EQ ION. Section 188. Fees. costs. and expenses. 

(1) When a person appears before a judge, grand Jury, or 

court as a witness in a criminal case or investigation upon 

a subpoena, the witness shall receive the witness fee as 

prescribed by Title 26, part 5. The court, on motion by 

either party, may allow additional 

witnesses. 

fees for expert 

( 2) The court may determine the reasonable and 

necessary expenses of subpoenaed witnesses and order the 

clerk of the court to pay the expenses from the county 

treasury. 

(3) When a person 1s subpoenaed 1n this state to 

testify in another state, or from anothPr state to testify 

in this state, the person must be paid for lodging, mileage 

or travel, and per diem, the sum equal lo thdt allowed by 

Title 2, chaptiE"r 18, part ~. for each day lh<Jt the person is 
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required to travel and attend as a witness. If the state 

where the witness is found has by statutory enactment 

required that the summoned witness be paid an amount in 

excess of the amount specified in this section, the witness 

may be paid the amount required by that state. 

(4) According to 

department of commerce 

procedures established by the 

under 3-5-902, the clerk of the 

district court shall submit to the department a detailed 

statement containing a list of w1tnesses and the amount of 

expenses paid to each witness by the county. Upon receipt 

and verification of the statement, the department shall 

promptly reimburse the designated county for all or a 

portion of the witness expenses. The county shall deposit 

the amount reimbursed in its general fund. 

NEW SECTION. Section 189. Failure of witness to 

appear. If the witness fails without good cause to attend 

and testify as directed, he shall be punished in the manner 

provided for punishment of any witness who disobeys an order 

issued from a court of record in this state in accordance 

with Title 3, chapter 1, part 5, or in accordance with 

45-7-309. 

NEW SECTION. Section 190. Exemption from arrest and 

service of process. (1} If a person comes into this state in 

obedience to a summons directing the person to attend and 

testify in this state, that person may not, while in this 
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state pursuant to such subpoena or ~Jrder, be subject to 

arrest or the service of process, civ1l or crlmitlal, in 

connection with matters which arose befare his entrance into 

this state under the subpoena. 

(2) If a person passes through this state while going 

to or returning from another state in obedience to a 

subpoena or order to attend and testify in that state, the 

person mdy not, while passing through this state, be subject 

to arrest or the service of process, civil or criminal, 1n 

connection with matters which arose before the person"s 

entrance into this state under the subpoena. 

NEW SECTION. Section 191. Right to Jury trial and 

waiver. (l) Defendants in all felony cases sha 11 have a 

right to trial by jury of 12 persons. 

(2) The parties may agree in writing at any time before 

the verdict, with the approval of the court, that the jury 

shall consist of any number less than that to wn1ch they are 

entitled. 

(3) Upon written consent of the defenddnt, a. trial by 

jury may be waived. 

NEW SECTION. Section 192. Forllldtion of trial jury. 11 l 

Trial juries in criminal cases are termed an tt1e ~dm~ mdllller 

as trial juries in civil act1ons. 

(2} The qualifications of jurors and excuses from )ury 

duty are pre~cribed in Title 3, chdpter l'l, p.a.rt 1. 
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NEW SECTION. Section 193. Motion to discharge jury 

panel. (1) Any objection to the manner in which a jury panel 

has been selected or drawn shall be raised by a motion to 

discharge the jury panel. Except for good cause shown, the 

motion shall be made at least 5 days prior to the teem for 

which the jury is drawn. 

(2) The motion shall be 1n writing supported by 

affidavit and shall state facts that show that the jury 

panel was improperly sel~cted or drawn. 

(]) If the motion states facts that show that thP jury 

panel has been improperly selected or drawn, it shall be t_he 

duty of the court to conduct a hearing. The burden of proof 

shall be on the movant. 

( 4) If the court finds that the jury panel was 

improperly selected or drawn, the court shall order the jury 

panel discharged and the selection or drawing of a new panel 

in the manner provided by law. 

NEW SECTION~ Section 194. Examination of prospective 

jurors. (1) The clerk of court shall make available to the 

parties " list of prospe-ctive jurors with their 

questionnaires when the names have been drawn. 

(2) The prosecutor and the defendant or the defendant's 

attorney shall conduct the examination of prospective 

jurors. The judge may conduct an addittonal examination. The 

judge may limit the examinatton by the defendant, the 
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defendant's attorney, or the prosecutor if the examination 

is improper. 

NEW SECTION. Section 195. Cha11en9es for cause. 

Each party may challenge jurors for cause, and 

challenge must be tried by the court. 

(l) 

each 

(2) A challenge for cause may be taken for all or any 

of the following reasons or for any other reason which the 

court determines: 

(a) consanguinity or relationship to the defendant or 

to the person who is alleged to be injured by the offense 

charged or on whose complaint the prosecution was 

instituted; 

(b) standing in the relation of guardian and warrl, 

attorney and client, master and servant, landlord and 

tenant, or debtor and creditor with or being a member of the 

family or in the employment of the defendant or the person 

who ~s alleged to be injured by the offense charged or on 

whose complaint the prosecution was instituted; 

(c) being a party adverse to the defendant in a civil 

action or having complained against or being accused by the 

defendant in a criminal prosecution; 

(d) having served on thp grand jury which found the 

indictment or on a coroner's jury which inquired into the 

death of a person whose death is tht• subject of the 

indictment or information; 
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{e) having served on a trial jury ~hich tried dnother 

person for the offense charged or a related offense; 

{f) having been a member of a jury formerly sworn to 

try the same charge, the verdict of which was sel aside or 

which was discharged without verdict after the case was 

submitted to it; 

(g) having served as a juror in a civil action brought 

against the defendant for the act charged as an offense; 

{h) if the offense charged is punishable with death, 

having conscientious opinions COilcerning the punishment as 

would preclude his finding the defendanl guilty, in which 

case he may not be permitted or compelled to serve as a 

)UfO[j 

( i) having a belief that the punishment fixed by law is 

too severe for the offense charged; or 

(j) having a state of mind in reference to the case ur 

to either of the parties which would prevent the juror from 

acting with entire impartiality and without prejudice to the 

substantial rights of either party. 

(3) An excuse from service on a jury is not a cause of 

challenge but the privilege of the person excused. 

NEW SECTION. Section 196. Peremptory challenges. ( 1) 

Each defendant shall be allowed eight peremptory challenges 

in capital cases and six in all other cases tried in the 

district court before a 12-person jury. There may not be 
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additional challenges for separate counts chorqt"'d in the 

indictment or information. 

(2} lf the indictment or information Chdrges a Cdpital 

offense as well as lesser offenses in separate cot..:lts, the 

maximum number of challenges ls eight. 

(3) The state shall be allowed the same number of 

peremptory challenges as all of the defendants. 

(4) In a criminal case tried before a six-person lUty, 

the state and all the defendants shall be allowed three 

peremptory challenges each. 

{S) When the parties 1n a criminal cast:' in the dJ.strtct 

c. ··t agree upon a jury consisting of a numbet 0t pers01ts 

other than 6 or 12, they shall also agree 1n writlng upon 

the number of peremptory challenges to be allowed. 

NEW SECTION. Section 197. Time for challenges. All 

challenges must be interposed before the Jury 1s sworn 

unless the cause of challenge is discovered atter the Jury 

is sworn and before the introduction of any evidence, in 

which case the court, in its discretio11, may allow the 

challenge to be interposed. 

NEW SECTION. Section 198. Alternate juror. ( l) The 

court may direct tha.t one or more alter11ate jur~rs be 

selected in the same manner as principal Jurors. 'fhe 

alternate JUrors shall take the same oa.th a~ the prlnclpdl 

JUrors. 
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(2) Eacn party shall have one additional peremptory 

challenge for each alternate juror. 

(3) Alternate jurors, in the order in which they are 

called, shall replace jurors ~ho, prior to the time the jury 

arrives at its verdict, become unable or disqualified to 

perform their duties. An alternate juror may not join the 

jury 1n its deliberation unless called upon by the court to 

replace a member of the jury. An alternate juror's conduct 

during the period in which the jury 1s considering its 

verdict shall be regulated by instructions of the trial 

court. An alternate juror who does not replace a princlpal 

1uror shall be discharged after the jury arrives at its 

verdict. 

NEW __ SECTION. Section 199. App1 icabi I i ty of rules of 

evidence and civil rules. Th~ Montana Rules of Evidence and 

the statutory rules of evidence in civil actions are 

applicable to all criminal actions except as otherwise 

provided. 

NEW SECTlON. Section 200. Defendant presumed innocent 

reasonable doubt. A defendant in a criminal action 1s 

presumed to be innocent until the contrary is proved, and in 

case of a reasonable doubt whether the defendant's guilt is 

satisfactorily shown. 

guilty. 

the defendant shall be found not 

NEW SEC_T_I_O~_._ Section 201. C001petency of spouses. (I) 
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Neither spouse may testify to the communications or 

conversations between spouses which occur during their 

marriage unless: 

(a) consent of the defendant-spouse is obtained; 

(b) the defendant-spouse has been charged with an act 

of criminal violence against the other; or 

(c) the defendant-spouse has been charged with abuse, 

abandonment, or neglect of the other spouse or either 

spouse's children. 

(2) Except as provided in subsection 11), a spouse is a 

competent witness for or against the other spouse. 

NEW SECTION. Section 202. Testimony of person legally 

accountable. A person may not be found guilty of an offense 

on the testimony of one responsible or legally accountable 

for the same offense, as defined in 45-2-301, unless the 

testimony is corroborated by other evidence which in itself 

and without the aid of the testimony of the one responsible 

or legally accountable for the same offense tends to connect 

the defendant with the commission of the offense. 

NEW SECTION. Section 203. Use of confession. Before an 

extrajudicial confession of the defendant to the crime 

charged may be admitted into evidence, the prosecution must 

introduce independent evidence tendinq to establish the 

commission of the crime charged. 

NE~ SE<,:T JON. Section 204. VideolaP<•d test i~nony. ( 1) 
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For any prosecution commenced under 45-5-502(3), 45-5-~103, 

45-5-505, or 4~-5-507, the testimony of the victim, at the 

request of the victim and with the concurrence of the 

prosecuting attorney, may be recorded by means of v1de0tape 

for presentation at trial. The recorded testimony may be 

presented at trial and shall be received into evidence. The 

victim need not be physically present in the courtroom when 

the videotape is admitted into evidence. 

{2) The procedural and evidentiary rules of the state 

that are applicable to criminal trials within the state 

shall apply to the videotape proceedings authorized by this 

sect ion. 

(3) The district court judge, the prosecutor, the 

~ictim, the defendant, the defendant's attorney, and other 

persons as are considered necessary by the court to make the 

recordings authorized under this section shall be allowed to 

attend the videotape proceedings. 

(4) Videotapes that are part of the court record are 

subject to a protective order of the court for the purpose 

of protecting the privacy of the victim. 

NEW SECTION. Section 205. Order of trial. {l) After 

the jury is sworn, but before the introduction of any 

evidence, the court may give the jury general instructions 

concern1ng the conduct of the trial. The court shall give 

the jury such cautionary instructions as may be required 
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during the course of the trial. 

( 2) The prosecutor may make dll ope11111q stdt~mPnt ~nd 

shall offer evidence in support of th~ prosecut1url. The 

detendant may make his ope11ing statement prior to the 

or at the close of the prosecutor's offer of ev1dence 

prosecution's case but pr1or to the defenddrlt's offer of 

evidence. 

{3) The prosecutor and the defenda11t may, respectively, 

offer rebutting testimony only. Ho~oo~ever, the court, for good 

cause, may permit either party to offer evider1c~ up011 

original case at any t1me before the close of evlde:l~~-

thetr 

{4) Prior to final arguments, the court shall lnform 

the parties as to the 1nstructions that will be given and 

read them to the jury. 

(~) A wr1tten copy of the instructions, both general 

and speCldl, shall be delivered to the Jury fJ r the~ r 

consideration during deliberations follow1ng tne final 

arguments. 

NEW SECTION. Section 206. When order may be det>arted 

from. For good cause shown and in the discretion .;;t the 

court, the order prescribed in lsection 2G5} may be deparLed 

from. 

NEW SECT IC~~ Section 207. Ev ide nee i nsu t t i c i ent to go 

to jury. When, at the close of the state'::; ev1dence or at 

the close of all the evldence, the ev1d~r1ce 15 insut t lL·ienl 
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to support a finding or verdict of guilty, the court may, on 

its own motion or an the motion of the defendant, dismiss 

the action and discharge the defendant. However, prior to 

dismissal, the court may allow the case to be reopened for 

good cause shown. 

I<E_I<_~_(:TION'- Section 208. Settlement of jury 

instructions. (l) Any party may request special jury 

1nstructions as provided in [section 20S{4)]. All requests 

for instr11ctions shall conform to the llniform District Court 

Rules and all instructions shall be settled by the court out 

of the presence of the jury. 

{2) A record shall be made at the settlement of 

instructions. 

(J) A party may not assign as error any portion of the 

instructions or omission from the instructions unless an 

objection was made specifically stating the matter objected 

to, and th~ grounds for the objection, at the settlement of 

instructions. 

(4) The presence of the defendant 1s not required 

during thp settlem~11t of instructions. 

NEW SECT ION. Section 209. Conduct of ju["y during 

trial. 

time, 

-----~- -·- --

{I) The jurors sworn to try an acl1on may at any 

1n the discretion of the court, be permitted to 

separatv or be ordered to remain sequestered in the charge 

of a proper officer. If sequestered, the officer must be 
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sworn to kPep th@ jurors together, to allow no person to 

communicate with the jury or to personally communicate with 

the jury on any subject connected with the trial, and to 

return the jury into court as directed. 

(2) Whether sequestered or permitted to separate, at 

each adjournment of th~ court, the jury shall b~ admonished 

that it is their duty not to converse among themselves or 

with anyone else on any subject connected with the trial or 

to form or express any opinion thereon until the cause is 

finally submitted to them. 

(3) In all cases appealed to the supreme c0urt, it 

shall be conclusively considered that the court or ;udge 

gave the proper admonition in accordance with the provision 

of subsection (2} unless the record affirmatively shows the 

contrary. 

~E:_W SECTION. Section 210. View of relevant place or 

property4 When the court considers 1t proper that the jury 

view any place or personal property pertinent to the case, 

it will order the jury to be conducted in a body under the 

custody of the sheriff cr bailiff t0 view the place or 

personal property in the presence of the court, the 

prosecutor, the defendant, and his counsel. The place or 

personal property will be shown them by a person appointed 

by the court for that purpose, and thE>y may personally 

inspect the same. The sheriff or bailift must be sworn to 
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suffer no person to speak or otherwise rommunicate with the 

jury or to do so himself on any subject connected with the 

trial and to relurn them into the courtroom without 

unnecessary delay or at a specified time, as the court may 

direct. 

NEW SECTION. Section 211. Conduct of jury after 

retire•ent -- advice from court. (1) When the jury retires 

to consider its verdict, an officer of the court must be 

appointed to keep the jurors together and to prevent 

conversations between the jurors and others. 

(2) After the jury has retired for 

there is any disagreement among the 

deliberation~ 1f 

jurors as to the 

testimony or if the jurors desire to be informed on any 

point of law arising in the cause, they must notify the 

officer appointed to keep them together who shall then 

notify the court. The information requested may be given in 

the discretion of the court after consultation with the 

parties. 

NEW SECTION. Section 212. Items which may be taken 

into jury room. Upon retiring for deliberation, the jury may 

take with them the written jury instructions read by the 

court, notes of the proceedings taken by themselves, and all 

exhibits that have been received as evidence in the cause as 

in the opinion of the court shall be necessary. 

NEW SECTION. Section 213. Activity of court during 
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jury's absence. While the jury 1s absent, the court may 

adjourn or conduct other business, but it must b~ open for 

every purpose connected with the cause submitted to the JUry 

until a verdict is returned or the jury discharged. 

NEW SECTION. Section 214. Form of verdict. (1) The 

jury shall return a verdict as instructed by the court. The 

verdict must be unan1rnous in all criminal actions. The 

verdict shall be signed by the foreman and returned by the 

Jury to the judge in open court. 

{2) If there are two or more detendants, the iury, at 

any time during 1ts deliberations, may return a v~rJict or 

verdicts with respect to a defendant or defendants as to 

whom it has agreed. If the jury cannot agree with respect to 

all, the defendant or defendants as to whom 1t does not 

agree may be tried again. 

NEW SECTION. Section 215. Poll of jury. When d verdict 

is returned, the jury shall be polled at the request of any 

party or upon the court's own motion. If upon the poll there 

is not the required concurrence, the jury may be d1recred to 

retire for further deliberations or may be discnarged. 

NEW SECTION. Section 216. Verdict of not gu1lty 

when defendant discharged. If a verdict of ~vt gu1lty is 

returned and the d~fendant is not detained for ar1y other 

legal cause, he must be discharged as soon as the JUdgment 

is given. 
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NEW SECTION. Section 217. conviction of lesser 

included offense. (1) The defendant may be found guilty of 

an offense necessarily included in the offense charged or of 

an attempt to commit either the offense charged or an 

offense necessarily included in the offense charged. 

(2) A lesser includ~d offense instruction shall be 

given where there is a proper request by one of the parties 

and the jury, based on the evidence, could be warranted in 

finding the defendant guilty of a lesser offense. 

(3} When a lesser incltJded offense instruction 1s 

g1ven, the court shall instruct the jury that it must reach 

a verdict on the crime charged before it may proceed to a 

lesser included offense. Upon the request of the defendant 

at the settling of instructions, the court shall instruct 

the jury that it may consider the lesser included offense if 

it is unable after reasonable effort to reach a verdict on 

the greater offense. 

NEW SECTION. Section 218. Effo>ct of a ne"' trial. The 
~---~- ----

qranting of a new trial places the parties in the same 

position as 1f there had been no trial. 

NEW SECT!ON. Section 219. Motion for a new trial. ( 1 l 

Following a verdict or finding of guilty, the court may 

qrant the defendant a new trial if required in the interest 

of iustice. 

(2) The motion for a new tr1al must be in writing and 
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must specify the grounds for a new trial. The motion must be 

filed by the defendant within 30 days following a verdict or 

finding of guilty and be served upon the state. 

(3) On hearing the motion for a new trial, if justified 

by law and the weight of the evidence, the court may: 

(a) deny the motion; 

(b) grant a new trial; or 

(c) modify or change the verdict or finding by finding 

the defendant guilty of a lesser included offense or flnding 

the defendant not guilty. 

NEW SECTION. Section 220. Juries in misdemeanor cases. 

(1) The defendant in a misdemeanor case \S entitled to a 

jury of six qualified persons, but the parties may agree to 

a number less than six at any time before the verdict. 

(2) Upon written consent of the defendant, a trial by 

jury mdy be waived. 

~EW SE~TJO~ Section 221. Formation of trial jury for 

justicer municipal, and city courts. (l) At the timP of 

prPparing the district court JUry list, the county 

commissioners and clerk and recorder shall p-:-epare a jury 

list for each j'1sticP ~nd city court wilhl~ the county. Each 

list must consist of residents of the appropriate county, 

city, or town. The lists must be selected in any redsonable 

manner that ensures fairness, and. edctJ l1st must .include a 

number of n~mes sufficient to met~t :he annua 1 jury 
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requi~ements of the respective court. Additional lists may 

be prepared if required. The lists must be filed in the 

office of the clerk of the district court. The appropriate 

list must be posted in a public place in each county, city, 

or town, and the list must comprise the trial jury list for 

the ensuing year for the county, city, or town. 

(2) Trial jurors shall be summoned from the jury list 

by notifying each one orally that he is summoned and of the 

time and place at which his attendance is required. 

NEW SECTION. Section 222. Appeal from justice, 

municipal, and city courts. (1) The defendant may appeal to 

district court by filing written notice of intention to 

appeal within 10 days after a judgment is rendered following 

trial. In the case of an appeal by the prosecution the 

notice must be filed within 10 days of the date the order 

complained of ls given. The prosecution may appeal only in 

the cases provided for in 46~2o~l03. 

(2) Within 30 days of filing the notice of appeal, the 

court shall transfer the entire record of the lower court to 

the district court. 

(3) Except for cases where legal issues are preserved 

for appeal pursuant to (section 130), all misdemeanor cases 

on appeal by the defendant from a justice, municipal, or 

city court must be tried anew in the district court and may 

be tried before a jury of six selected in the same manner as 
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for other criminal cases. 

NEW SECTION. Section 223. Presentence investigation --

when required. ( 1) Upon acceptance uf a plea or upon a 

verdict or finding of guilty to one or more felony offenses. 

the court shall direct the probation officer to make a 

presentence investigation and repo~t. The court may~ in its 

discretion, order a presentence investigation for a 

defendant convicted of a misdemeanor. 

( 2) If the court finds that the record contains 

information sufficient to enable the meaningful exerc1se of 

discretion during sentencing, the 

presentence investigation and report. 

defendar1t may wa1ve a 

Both the findi11g and 

the defendant's waiver must 

record. 

be made in open court on the 

NEW SECTION. Section 224. Content of presentence 

investigation report. ( l) Whenever an 1nvest tgat ion LS 

required, the probation officer shall promptly inquire into 

and report upon; 

{a) the defendant's characteristics, clrcumstance-s, 

needs, and potentialities; 

(b) the defendant's criminal record and soc1al histoly; 

(c) the circumstances of the otter1se; 

(d) the time of the defendant's detentlOn tvr the 

offenses charged; and 

(e) except in capital cases where ct1e d~ath penalty may 
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be imposed, the harm caused, as a result of the offense, to 

the victim, the victim's immediate 

currunun1ty. 

family, and the 

I 2) 

1nquire 

If applicable, the court may require the officer to 

into the victim's pecuniary loss and make a 

rest1tution report to the court as provided by law. 

(3) The court may, in its discretion, require that the 

presentence investigation report include a physical and 

mental examination of the defendant. 

[4) All local and state mental and correctional 

1nstitutions, courts, and law enforcement agencies shall 

furnish, upon request of the officer preparing a presentence 

investigation, the defendant's crimir1al record ar1d other 

relevant information. 

NEW SEC'!'ION~ Section 225. Avai1abi1 ity of the 

pre~Pntence invesligation report. jl) All presentence 

investigation reports must be a part of the court record but 

may fh't be opened for public inspection. A copy of th~ 

presentence investigation report must be provided to the 

ptnsPcut ion, the defendant and the dPfendant 's attorney, and 

thp ager1cy or institution to which the defendant is 

committed. 

(2) The court having jurisdiction of the case may 

permit other access to the presentpnce investigation report 

as it considers necessary. 
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NEW SECTION. Section 226. Sentencing hearing. Before 

imposing sentence or making any other disposition upon 

acceptance of a plea or upon a verdict or finding of guilty, 

the court shall conduct a sentencing hearing 

unreasonable delay, as follows: 

without 

(l) The court shall afford the parties an opportunity 

to be heard on any matter relevant to th~ disposition, 

including the applicability of sentencing enhancement 

provisions, mandatory minimum sentences, pers1stant felony 

offender status, or an exception thereto. 

I 2) If there 1s a possibility of imposing the death 

penalty, the court shall hold a hearing as provided by 

46-18-301. 

(3) Except as provided in (sections 122 through 126), 

the court shall address the defendant personally to 

ascertain whether the defendant wishes to make a statement 

and to present any information in mitigation of punishment 

or reason why he should not be sentenced. If thP defendant 

wishe5 to make a statPment, th~ court shall afford him a 

reasondlJ!e opportunity to do so. 

(4) The court shall impose sentence or make any other 

disposition authorized by ldw. 

(5) In felony cases, the court shal1 specifically state 

all reasons for the sentence, inc I 11d i nq re-strictions, 

conditions, or enh.Jncements impos!Pd, 111 open court on the 
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record and in the written judgment. 

NEW SECTION. Section 227. Judgment. The judgment must 

set forth the plea, verdict or finding, and the 

adjudication. If the defendant is convicted, it must set 

forth the sentence or other disposition. The judgment must 

be signed and entered of record. 

NEW SECTION. Section 228. Correction of sentence. The 

court may correct an illegal sentence or disposition at any 

time and may correct a sentence imposed in an illegal manner 

within 120 days after the sentence is imposed or after 

remand from an appellate court. 

NEW SECT ION. Section 229. Revocation of a suspended o< 

deferred sentence. (1) Upon the filing of a petition for 

revocation, accompanied by an affidavit showing probable 

cause that the defendant has violated any condition of a 

sentence or any condition of a deferred imposition of 

sentence, the court may issue an order for a hearing on 

revocation. The order must require the defendant to appear 

at a specified time and place for the hearing and be served 

by delivering a copy of the petition and order to the 

defendant personally. The court may also issue an arrest 

warrant directing any peace officer or a probation officer 

to arrest the defendant and bring the defendant before the 

court. 

(2) •rhe petition for a revocation must be filed with 
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the sentencing court during the period of suspens1on or 

deferral. Expiration of the period of suspens1on or deferral 

after the petition is filed does not depr1ve the court of 

jurisdiction to rule on the petition. 

(3) The provisions pertaining to bail as set forth in 

(sections 66 through 811 are applicable to persons arrested 

pursuant to this section. 

(4) Without unnecessary delay the defendant shall be 

brought before the court and the defendant shall be ddvised 

of: 

(a} the allegations of the petition; 

(b) the opportunity to dppear dnd to present ev1dence 

in the defendant's own behalf; 

(c) the opportunity to question adverse witnesses; dnd 

(d) the right to be represented by counsel at the 

revocation hearing pursuant to {sections 58 through 65}. 

(5} A hearing 1s requtred before a suspe11ded or 

deferred sentence can be revoked or the terms or cond1t1ons 

of the sentence can be modified, unless: 

(a) the defendant admits the allegations and waives the 

right to a hearing; or 

(b) the relief to be granted is favorable t0 the 

defendant, and the prosecuti~g attQrney, after hav111g beer1 

given notice of the proposed relief and a leds0rlable 

opportunity to object, has not cbjected. An extension uf 
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the term of probation is not favorable to the defendant 

the purposes of this subsection. 

for 

( 6) At the hearing the prosecution must prove that 

there has been a violation of the terms and conditions of 

:he suspended or deferred sentence by a preponderance of the 

evidence. Provided, however, that where the failure to pay 

restitution is the basis for the petition the defendant may 

excuse such violation by showing sufficient evidence that 

the failure to pay rest1tution was not attributable to a 

failure on his part to ffidke a good faith effort to obtain 

sufficient means 

ordered. 

to make the rest1tut1on payments as 

(7) If the court finds that the defendant has violated 

the terms and conditions of 

sentence, the court may: 

the StlspPnded or deferred 

Ia) continue the suspended or deferred sentencP without 

a changP in conditions~ 

(b) continue the suspended sentence with modified or 

aridit ional tPrms and conditions; 

(C) revoke the suspension of sentence and require the 

defendant to serve either the sentence imposed or any lesser 

sentence; or 

(d) if the sentence was deferred, impose any sentence 

which might havp been originally imposPd. 

(8) If the court finds that the prosP~ution has not 
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proven, by a preponderance of the evidence, that there has 

been a violation of the terms and conditions of the 

be suspended or deferred sentence, 

dismissed and the defendant, 

released. 

if 

the petition shall 

in custody, immediately 

NEW SECTION__._ Section 230. When validity of sentence 

may be challenged. (1) A person adjudged guilty of an 

offense in a court of record who has no adequate remedy of 

appeal and who claims that a sentence was imposed 1n 

violation of the constitution or the laws of this state or 

the Constitution of the United States, that the court ~as 

without jurisdiction to impose the sentence, that a 

suspended or deferred sentence was improperly revoked, or 

that the sentence was in excess of the maximum authorized by 

law or is otherwise subject to collateral attack upon any 

ground ot alleged error available under a writ of habeas 

corpus~ writ of coram nobis, or other common law or 

statutory remedy may petition the couct that imposed the 

sentence or the supremP court to vacate, set aside, or 

correct the sentence or revocation order. 

( 2) If the sentence was imposed by a justicP, c1ty, or 

municipal court, the petition must ht• 

district court in the county where tht· 

situated. 

(ilPd with the 

lower court is 

( 3) If the person is in custody, tht_• IJ't'rS'-"~" may elect 
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to file the petition directly with the supreme court. 

NEW SECTION. Section 231. When petition may be filed. 

A petition for the relief referred to in [section 230} may 

be filed at any time. 

NEW SECTION. Section 232. Commence,.ent of proceedings. 

The proceeding for relief under {section 230) must be 

commenced by filing a verified petition with the clerk of 

the appropriate court. The clerk shall docket the petition 

upon its receipt and bring the petition promptly to the 

attention of the court. 

NEW SECTION. Section 233. Contents of petition. ( l) 

The petition for postconviction relief must: 

(a) identify the proceeding in which the petitioner was 

convicted. give the date of the rendition of the final 

judgment complained of, and clearly set forth 

violation or violations; 

(b) identify any previous proceedings 

petitioner may have taKen to secure relief 

condition; 

the alleged 

that the 

from his 

{c) have attached to the petition any affidavits, 

records, or other evidence supporting its allegations or 

state why the evidence is not attached. 

(2) The petition must be accompanied by a supporting 

memorandum including apprupriate arguments and citations and 

discuss1on of authorities. 
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NEW SECTION. Section 234. Waiver ---- uf q[OUnd~;, for 

relief. (1) All grounds for reli~f Cldlmed by d p~tit1oner 

under (section 2301 must be raised lll the origin-.1l ur 

amended petition. Thvse grounds for relief not rai~ed are 

waived unless the court on hearing a subsequent petition 

finds grounds for relief asserted which could not reasonably 

have been raised in the original or amended petiti011. 

(2) When a petitioner has been afforded a direct appeal 

of his conviction, ground~ for relief that ~ould reasor1ably 

have been raised on direct appeal may not be raised 

original or amended petition. 

tn the 

NEW SECTION. Section 235. Proceedings on the petition. 

(1) Unless the petitlOil and the flies and records of the 

case conclusively show that th~ petitioner i5 net entitled 

to relief, the court shall cause not1ce of the petition to 

be served upon the county attorney in the county 1r1 which 

the conviction took place and the attorney g~neral and order 

them to file a respons1ve pledding to the petitlort. 

Following its review of the responsive pleadlng, the court 

may dismiss the petition as a mattPr of law fnr failure to 

state a claim for rel1ef, or it may grclnt a prompt he~ring 

on the petition, determine ttle issue, and make ftndings of 

fact and conclusions with respect to the petitlcJn. 

(2) If a hearing IS requ1red or t~te 1nterests of 

justice requlfe, th~ courl shdll dppu111L cutlllSel ford 
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petitioner who qualifies for the appointment of counsel 

under {sections 58 through 65]. 

(3) ThP court, fer good cause, may grant leave to 

eithE't p.({rty to use the disccvery procedures available in 

criminal ur c1vil procPPdings. Discovery procedures may be 

used only to the extent and in the manner the court has 

ordered or to which the part1es have agreed. 

(4) The court may rece1ve proof of affidavits, 

deposit1ons, oral testimony, or other evidence. In its 

discretion, the court may order the petitioner brought 

before the court for the hearing. 

I'>) It the court finds in favor of the petttioner, i r 

shall enter an appropriate order with respect to the 

judgment or sentence in the former proceedings and such 

supplementary orders as to re-as~ignmPnt, rPtrial, custody, 

bail, or discharge as may be necessary and proper. If the 

court finds for the state, the pet it lOn must be dismissed. 

~E\.!'_ . .?ECTI_Uf':J. Section 236. Record of proceedings. A 

court that hear~ d petition pursuant to this r-ule shall keep 

a record of the ptoceeding5 and enter its findings and 

conclusions. 

NEW~ECTIOf<. Section 237. Review. Either- the 

petitioner or thP state may appeal to the supreme court from 

an order entered on a petition. The app~al must be taken 

w1thin 60 days of the entry of the ordPr. 
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l NEW SECTION. Section 238. Applicability of the writ of 

2 habeas corpus. (l) Except as provided 1n (sections 238 

3 through 247 I, every person imprisoned or other~ise 

4 restrained of his liberty within this state may prosecute a 

s writ of hab~as corpus to inquire into the cause of 

6 imprisonment or restraint and, if illegal, to be delivered 

7 from the imprisonment or restraint. 

8 (2) The writ of habeas corpus is not available to 

9 attack the validity of the conviction or sentence of a 

10 person who has been adjudged guilty of an offense in a court 

11 of record and has exhausted his remedy of appeal. ·rhe relief 

12 under (sections 238 through 247] is not available to attack 

1 3 the legality of an order revoking a suspended or dPferred 

14 sentence. 

15 {3) A person may not be released on a writ of habeas 

16 corpus due to any technical defect in commitment not 

17 affecting his substantial rights. 

18 NEW _S_ECTIOI'I.o_ Section 239. Application for a nit or 

19 habeas corpus. (1) Application for a writ. of: habeas corpus 

20 LS madP by petition signed Pilher by the party for whose 

21 relief it is intended or by another person on the 

22 petitioner's b@half. 

2J (2) The application must sp~cify: 

24 (a) that th@ p@titioner is unlawlnlly imprisoned or 

25 restrained of his liberty; 
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(b) why the imprisonm~nt or restraint is unlawful; and 

{c) where and by whom the petit1oner is confined or 

restrained. 

(3} All parties must be named if they are known or 

otherwise described so that they may be identified. 

(4) The petition must be verified by the oath or 

affirmation of the party making the applic3tion. 

NEW SECTION. Section 240. Granting a writ of habeas 

corpus. (l) The writ of habeas corpus may be granted by any 

justice of the state supreme court or by any district court 

judge upon petition by or on behalf of any person restrained 

of his liberty within the judge's or justice's jurisdiction. 

(2) When a ~rit of habeas corpus is issued, it may be 

made returnable before the issuing court. 

(3) Any judge or justice authorized to grant the writ 

of habeas corpus shall grant the writ without delay if it 

appears that the writ ought to issue. 

NEW SECTION. Section 241. ForB of the writ. (1) The 

writ of habeas corpus must be directed to the person having 

custody of or restraining the person on whose behalf the 

application is made and must command that person to have the 

petitioner before the judge before whom the writ is 

returnable at a time and place specified. 

(2) The issue or issues to be determined upon return of 

the writ may be stated either in the writ or 1n an order 
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attached to the ~rit. If the issues to be determined are not 

stated in the writ or 10 an attached order, the11 d copy of 

the petition must be attached to the writ. 

NEW SECTION. Section 242. ser~ice of the writ. (1) The 

writ of habeas corpus or any associated process may be 

issued and served on any day or at any time. 

(2) The wr1t must be served upon the person to whom it 

is directed. If the wtit is directed to a state LnstltutLon, 

a copy of the writ shall be served upon the dttorney 

general. If the writ is directed to a county fa~1l1ty, a 

copy of the writ must be served upon the county attocnt"y. 

(3) The writ must be served by the clerk of courL, the 

sheriff, or any other person directed La do so by the court. 

(4) The writ must be served in the same manner as a 

summons in civil actions, except when otherwise expressly 

directed by the judge or court. 

NEW SECTION. Section 243. Return of service. ( 1) The 

person upon whom the writ is served shall mdke a return and 

state in that return: 

(a) whether the party 15 1n that p~rson's custody or 

under his power or restraint; and 

(b) if the party is in custody or other~1se restrained, 

state the authority for and cause ot the custody or 

restraint, or 

(C) if the p~rty hds bee11 trdnsfert~J t0 the custudy of 
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or otherwise restrained by another, state to whom, the time 

and place of transfer, the reason for the transfer, and the 

authority under which such transfer took place. 

(2) The return must be si9ned and verified by oath 

unless the person making the return is a sworn public 

offtcer making a return 1n hls official capacity. 

r:!EW ~E_C_TION~ Section 244. Appearance of petitioner~ 

{1) The person commanded by the writ shall bring the 

petitioner before the court as requ1rea by the writ unless 

the peti~ioner cannot ~,e brotJght before the court without 

danger to his health. Sickness C'r infirmlty must be 

confirmed in an affidavit by the perSl'O having ctJstody of 

the petitioner. 

(2) If the court is satisfied with the truth of the 

aff1davit, the court may proc~P.d and d1spose of the case as 

if the petitioner were present, or the hearing may be 

postponed until the petitioner is present. 

I 3 l If the person commanded by the writ refuses to 

obey, that person shall be adjudged in contempt of court. 

NEW SECTION. Section 245. Bearing. ( 1) The court or 

judge before whom the writ is returned shall immediately 

proceed to hear and examine the return. The hearing may be 

~u~ary in nature. 

(2) Evidence may ?e produced and compelled in 

preparation of a hearing as provided 111 (sections 238 
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through 247). 

NEW SECTION. Section 246. Disposition of petitioner. 

(lJ If the court finds in favor of the petitioner, an 

appropriate order must be entered with respect to the 

judgment or sentence in the former proceeding and any 

supplementary orders as to reassignment, retrial, custody, 

bail~ or discharge as may be necessary and proper. 

12) If the court finds for the state, the petitioner 

shall be returned to custody of the person to whom the writ 

was directed. 

NEW_~ECTIO~ Section 247. Appeal by state. An appPal 

may be taken to the supreme court by the state from an order 

of judgment discharging the petitioner. The court may admtt 

the petitioner to bail pending appeal as provided 1n 

[section 68]. The appeal must be taken in the same manne~ 

as in civil actionR. 

Section 248. SPction 1-1-202, MCA. is amended to read: 

•1-1-202. Terms relating to procedure and 

judiciary. Unless the context requ1res otherwise, 

the 

the 

following definitions apply in the Montana Code Annotated~ 

(1) A "deposition'' is a written declaration under oath 

or affirmation, made upon notice to the adverse party fo~ 

the purpose ot enablin9 him to attPnd and cross-examine. 

(2) "Judicial officers" means jllslices of the supr~mP 

court, judges of the district courts, jlastices of the peacP, 
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municipal judges, and city judges. 

(3) A ~judicial record" is the record of official entry 

of the proceedings in a court of justice or of the official 

act of a judicial officer in an action or special 

proceeding. 

( 4) "Magistrate" means any officer e.eser~eed---±t"l 

4&-~-i9lt6t having the power to issue a warrant for the 

arrest of a person charged with an offense and includes: 

(a) the justices of the supreme court; 

(b) the judges of the district courts; 

(c) justices of the peace: and 

(d) city or municipal judges. 

(5) An "oral examination" is an examination in the 

presence of the jury or tribunal which is to decide the fact 

or act upon it, the testimony being heard by the jury or 

tribunal from the lips of the witness. 

(6) "Process" means a writ or summons issued in the 

course of judicial proceedings. 

17) For purposes of legal notification, the term 

"registered mail" includes registered or certified mail. 

(8) "'Testify" includes every mode of oral statement 

under oath or affirmation. 

(9) "Writ" means an order in writing issued in the name 

of the state or of a court or judicial officer." 

Section 249. Section 1-l-207, MCA, is amended to read: 
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"l-1-207. Miscellaneous terms. Unless the context 

requires otherwise, the following def1nitions dpply in the 

Montana Code Annotated: 

(1) "Bribe" means anything of value or advantage, 

present or prospective, or any promise or undertaking to 

give anything of value or advantage, ~hich is asked, g1ven, 

or accepted with a corrupt 1ntent to unlawfully influence 

the person to whom it 1s given in his action, vote. or 

opinion in any public or offic1al capaclty. 

(2) ''Peace otficer'' means any person described 1n 

46-l-~8lt8t [section 2(161J. 

(3) "Vessel", when used 1n reference to shlpping, 

includes ships of all kinds, steamboats and steamships, 

canal boats, and every structure adapted to be navigated 

from place to place.'' 

Section 250. section 3-lS-603, MCA, is amended to read: 

"3-15-603. 

beer, selected, 

prescribed in 

through 1121." 

Manner of impaneling. After 

the grand jury shall be 

46-li-361--tnrongn--46-tt-383 

the JUror::; have 

impaneled as 

(secti..~9_2 

Section 251. Section 7-4-2902, MCA, is dmendeJ to redd: 

•7-4-2902. Vacancy in office of county coroner or 

disqualification of coroner. (1) The coroner, or the board 

of county commissioners if the coroner is unable or refuses 

to act, shall request the coroner or a qudllfied deputy 
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coroner of another county to be acting county coroner if the 

coroner: 

(a) is absent or unable to attend to his duties or if 

~he office of coroner is vacant and there are no qualified 

deputies available; 

(b) is related to the deceased; 

(C) lS a potential party in an action concerning the 

death or his inquiry into the death may pose a conflict of 

interest; 

(d) has not successfully completPd the bas1c coroner 

course required in 7-4-290S and there are no qualified 

deputies available; or 

{e) is disqualified under the provisions of 46-4-i9l 

Ise~ion_~~-

(2) The saldry of and expPnsPs incurred by an acting 

coroner 011 behalf of a requesting county are an allowablP 

charge ag~inst the requegtinq c<>urtty." 

Section 252. Section 7-4-2912, MCA, 1s amended to read: 

•7-4-2912- Coroner's regi5ter. The county coroner shall 

keep an off iL"ldl register, to be labeled "coroner's 

register'' 7 -a~-p~oY~~~~-~n-46-4-i9~." 

Section 253. section 7·16-2322, MCA, is amended to 

read: 

"7-16-2322. Rules and ordinances to implement part. 

(ll {alA county park board, in addition to powers and 
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duties now given under law, has the following powers and 

duties: 

(i) to make rules necessary or convenient to protect 

and promota the improvement of land and facilities under the 

care and control of said board and for the protection of 

birds and animals inhabiting or frequenting land and 

facilities in parks and public places; 

(ii) to make rules for the use of land and facilities by 

the public; and 

(iii) to provide penalties for the violation of such 

rules. 

(b} The rules authorized by subsection (1) have the 

force of resolutions of the county commissioners. 

(2) The county governing body, by the adoption of an 

ordinance in substantial compliance with the provisions of 

7-5-103 through 7-5-107, may' 

(a} provide that vinlatiot1s nf specific rules adopted 

pursuant to subsection (1) constitlJte criminal offenses and 

are punishable as provided in 7-5-109; and 

(b) authorize a county park board to employ a county 

park warden to enforce park rules and ordinances. A county 

park warden is not a peace officer, as defined in •6-t-~91 

[section 2{16)_1. The law enforcement powers of a park warden 

are limited to issuing citations chargi11g violations of park 

ordinances and rules." 

-156-
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Section 254. Sect ion 7-32-201, MCA, is amended to read: 

•7-12-201. Definitions. As used 1n this part, 

following definitions apply: 

the 

{1) "Auxiliary officer" means an unsworn, part-time, 

volunteer member of a law enforcement agency who may perform 

but is not limited to the performance of such functions as 

civil defense, search and rescue, office duties, crowd and 

traffic control, and crime prevention activities. 

( 2) "General law enforcement duties" means patrol 

operations performed for detect ion, prevention, and 

suppression of crime and the enforcement of criminal and 

traffic codes of this state and its local governments. 

(3) ''Law enforcement agency'' means a law enforcement 

service provided directly by a local government. 

(4) "Law enforcement officer .. means a sworn., full-time, 

employed member of a law enforcement agency who is a peace 

officer as defined in 46-l-i9it9t (sectio~ ~and has 

arrest authority as described in 46-6-48i {sections 26 

through 36]. 

(5) "Reserve officer" means a sworn, part-time, 

volunteer member of a law enforcement agency who is a peace 

officer as defined in 46-l-~9it9t (section 2(16)) and has 

arrest authority as described in 46-6-49i (sections __ _____£_§. 

through 361 only when authorized to perform these functions 

as a representative of the law enforcement agency. 11 
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Section 255. Section 7-32-233, M.CA, is amended to read: 

•7-32-233. Limitation on arrest authority uf auxiliary 

officer. An auxiliary officer has only the arrest authur1ty 

granted a private person in 46-6-59~-and--46-6-~93 (section 

~-" 

Section 256. Section 7-32-4303, 

read: 

MCA, is amer.ded to 

•J-32-4303. Control of shoplifting. L!_l The Clty or 

town council may define-~~opl±ft~n9-a~-provid~O-±n-46-6-56i 

e:nd punish persons found guilty t-h@reof ~-?-~_t?..l..?..l~-!_~~!19. 

{2) "Shoplifting" means the t_he!_!__~~0Y ':3...':-~u~~ ot~-~~ed 

for sale by a wholesale or ret~!_9~~ other -~~~ti!£_ 

establishment. 11 

Section 257. Sect1on 16-11-147, MCA, 

read: 

•16-ll-147. Seizure and forfeiture 

lS a.mended to 

ot unlawful 

cigarettes. tl) Any motor vehicle, airplane, conveydttce, 

vehicle, or other medns of transportut ion 1n which 

cigarettes are being unla~Eully transported, together witn 

the cigarettes and other equipment or persondl property used 

in connection with such transportat1on and tuuna tn such 

means of transportation, shall be subJeCt to s~izure by the 

department, 1ts duly authorized agent, any sherift or 

deputy, or other pea.ce officer and shall be subject 

forfeiture in the mann~r her~tlldfter proviJPd. 
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{2) Upon the seizure of any cigarettes and within 2 

days thereafter, the person or officer making such seizure 

shall deliver an inventory of the property seized to the 

person from whom such seizure was made, if known, and file a 

copy thereof with the deparlment. The person from whom the 

seizure was made or any other person claiming an interest in 

the property seized may apply for its return as provided in 

4h-5- 38i-threoql"l-46-5-39:, L~~~t io_~2_§_l." 

Section 258. Section 37-60-406, MCA, is amended to 

reaO: 

•]7-60-406. Peace officer's casual employment. A peace 

otficer, as defined in 46-1:-iBl- ~e~tion 2(~!)_lj, or a 

reserve officer, as defined in 7-32-201, is not prohibited 

or restricted from accepting and engaging in employment as a 

security guard during his off-duty hours, provided that he 

do~s not advertise his services or solicit employment and 

further provided that the chi~f of his department previously 

appcuves the off-duty employment. A peace officer or reserve 

,,fficet so engaged in casual employment is exempt from the 

prov1sions of this chapter only if the Ccisual employment 1s 

authorized in writing by his sheriff or chief of police." 

Section 259. Section 44-11-303, MCA, is amended to 

read: 

•44-11-303. Definitions. When used in this part, unless 

the coni t':Kt requ1res otherwise, tl1e following dpfinition~ 
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apply: 

(1) ''Law enforcement agency'' means a public agency 

lawfully established by statute or executive order that is 

responsible for the prevention and detection of crime and 

the @nforcement of penal, traffic, regulatory, or game laws. 

(2) "Law enforcement agency of this state'' or ''law 

enforcement agency of another (or any other) state" 

includes, respectively, a law enforcement agency of a 

political subdivision of this state and a law enforcement 

agency of a political subdivision of another state. 

(3) ''Mutual aid agreement'' or ''agre@mPnt'' medrls an 

agreement between two or more law enforcement agenctes, 

consistent with the purposes of this part. 

(4} ''Party law enforcement agency'' means a law 

enforcement agency that is a party to a mutual aid agreement 

as set forth in this part. 

(5) "Peace officer'' has the meaning as the term is 

defined in •6-±--~fH l~~!;__l~!! 2JJ6JJ." 

Section 260. Sect ion 45-5 206, MCA, 

•45-5-206. Domestic abuse. 

offense of domestic abuse if he: 

( 1) A 

is amended to read: 

person commits the 

(a) purposely or knowingly causes bodily injury to a 

family member or household member; or 

(b) purposely or knowlngly causes reason<Jble 

apprehension of bodily lOJury in a family memho?"r or 
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household member. The purpose to cause reasonable 

apprehension or the knowledge thdt reasongble apprehension 

would be caused shall be presumed in any case in which a 

person knowingly poin-ts a firearm at or in the direction of 

a family member or household member, whether or not the 

offender believes the firearm to be loaded. 

(2} For the purposes of this section and 46-6-49~ 

[section 26], "family member or household member" means a 

spouse, former spouse, adult person related by blood or 

marriage, or adult person of the opposite sex residing with 

the defendant or who formerly resided with the defendant. 

(3) A person convicted of domestic abuse for the first 

or second time shall be fined not to exceed $500 or be 

imprisoned in the county jail not to exceed 6 months, or 

both. On a third or subsequent conviction for domestic 

abuse, the person convicted shall be fined not to ex~eed 

$50,000 or be imprisoned in the state prison for a term not 

to exceed 5 years, or both." 

Section 261. Section 45-8-209, MCA, is amended to read: 

"45-8-209. Baraing a police dog penalty. ( 1) A 

person commits the offense of harming a police dog if he 

purposely or knowingly shoots or kills a police dog being 

used by a law enforcement officer in discharging or 

attempting to discharge any legal duty in a reasonable and 

proper manner. 
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(2) A person convicted of the offense of harm1ng a 

pol ice dog m.ay be fined an amount not to exceed $':::l, 000 or be 

imprisoned in the state prison for a term not to ~xceed 

year, or both. 

{3) As used in this section, the following definitions 

apply: 

ta) "Law enforcement officer" means a person who is a 

peace officer as defined in 46-i-261 [section 2(16)). 

(b) "Police dog" means a dog that 1s: 

(i) used by a law enforcement agency, a~ deftned 1n 

7-32-201, in the exercise of its authority: 

(ii) specifically trained for law enforcemelll wnrk; and 

(iii) under the control of a law enforcement officer." 

Section 262. Section 46-6-114, MCA, i::; amenJed to read: 

•46-8-114. Time and aethod of payment of costs. When a 

defendant 1s sentenced to pay the costs of court-appointed 

counsel, the court may order payment to be made within a 

specified period of time or in specified 1nstallments. Such 

payments shall be made to the clerk of the district court. 

The clerk of the district court shall disburse the payments 

to the county, agency, state agency, or local government 

unit responsible for the expenses of court-appointed counsel 

as provided for in 46-8-~9-i- (sect ion ~'3l." 

Section 263. Section 4-6-16-lOJ, MCA, 1s .::~menJed to 

read: 
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•46-16-103. Who decides questions of law and fact. ( 1) 

All prosecutions deciding issues of fact must be tried by 

the court and jury, except on a plea of guilty. 

(2) Questions of law musL be decided by the court and 

questions of fact by the jury except that on a trial for 

criminal defamation the jury shall determine both questions 

of law and of fact. Quest ions of law and fact must be 

decided by the court when a trial by jury is waived under 

46-H-iSi>ti't [ sec_t!_o11_191 J. ·• 

Section 264. sect1on 46-18-201, MCA, is amended to 

read: 

•46-18-201. Sentences that may be imposed. (l) Whenever 

a person has bPen found guilty of an offense upon a verdi~t 

or a plea of guilty, the court may: 

~a) defer imposition of sentence. excepting sentences 

for driving under the inflt1ence of alcohol or drugs, for a 

period, except dS otherwise ptOVlded, not exceeding 1 year 

for any m1sdPmPanor or for d period not exceeding 3 years 

for any felony. The sentenclng judgp may impose upon the 

detendant any reasonable restrictions or conditions during 

the period of the deferred imposition. Such reasonable 

restrictions or conditions may include: 

(i) jail base release; 

(ii) jail time not exceeding 180 days; 

(iii) conditions fur pr0bdtion; 
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(iv) restitution; 

(v) payment of the costs of confinement; 

(vi) payment of a fine as provided in 46-18-231; 

(vii) payment of costs as provided in 46-18-232 and 

46-18-233; 

(viii) payment of costs of court=appointed counsel as 

provided in 46-8-%~3 (section 62]; 

lix) community service; 

( x) any other reasonable conditions considered 

necessary for rehabilitation or for the protection of 

society; or 

(xi) any combination of the above. 

(b) suspend execution of sentence up to the maximum 

sentence allowed for each particular offense. The sentencing 

judge may impose on the defendant any reasonable 

restrictions or conditions during the period of suspended 

sentenc~. Such reasonable restrictions or conditions may 

include any of those listed in subsections (l){a)(i) through 

11HaHxi). 

(c) 

(d) 

impose a fine as provided by law for the offense; 

require payment of costs as provided in 46-18-2]2 

or payment of costs of court-appointed counsel as provided 

in 46-8-tt3 (section 62]; 

(e) commit the defendant to a cor,t•t·tional institution 

with or without a fine as provided by Ltw for thP l}ffense; 
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(f) 1mpose 

thro11gh (1)(e). 

any combination oE subsections (l}tb) 

t2) If any financial obligut ion 1s imposed a.s a 

condition under subsection (l)(a), sentence may be deferred 

for a period not exceeding 2 years for any misdemeanor or 

for a period not exceeding 6 years for any felony, 

reg~rdless of whether any other conditions are imposed. 

(3} If any restrictions or conditions imposed under 

subsection (l}(a) or (l}{b) are violated, the court shall 

consider any elapsed time and either expressly allow part or 

all of it as a credit against the sentence or reject all or 

part as a credit and state its reasons in the order. Credit, 

however, must be allowed for jail time already served. 

{4) Except as provided in 46-18-222, the imposition or 

execution of the first 2 years of a sentence of imprisonment 

imposed under the following sect1ons may not be deferred or 

suspended: 45-5-103, 45-5-202(1) relating to aggravated 

assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 45-5-503(2) 

and (3), 45-9-101(2) and (3), 45-9-102(3), and 45-9-103(2). 

(S) Except as provided in 46-18-222, the imposition or 

execution of the first 10 years of a sentence of 

imprisonment imposed under 45-5-102 may not be deferred or 

suspended. 

(6) Except as provided in 46-18-222, imposition of 

sentence in a felony case may not be deferred in the case of 
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a defendant who has been convicted of d felony on .1 prior 

occasion whether or not the sente11ce was imposed, imposition 

of the sentence was deferred, or execution ot the ~e11tence 

was suspended. 

(7) If the victim was less than t6 years old, the 

imposition or execution of the f1rst 30 days of a sentencP 

of impr1sonment imposed under 

45-5-504, 45-5-505, Q[ 45-5-507 

45-~-502( 3)' 45-5-503, 

may not be deferred or 

suspended. Section 46-18-222 does not apply to the first 30 

days of such imprisonment." 

Section 265. Section 46-JB-247, MCA, J.S .:iffit?ndeJ to 

read: 

•46-18-241. Default. (1) If an offender sentenced to 

make restitution is in default, the sentencing court, upor\ 

the motion of the prosecuting attorney or upon lts o~n 

motion, may issue dO order under 46-:l:6-b3:3 L~~":::_~l.._~n 21_2._1 

requiring the offender to show cause why he shuuld nut be 

confined for failure to obey the sentence of the court. The 

court may order the offender to appear at a time, date, ~nd 

place for a hearing or, if he fa1ls to appear as ordered, 

issue a warrant for his arrest. The order or warrant must be 

accompanied by wrltten notice of the offender's right to a 

hearing as provided in 46-t8-293 ~cti~-~?~L· 

(2) If the court finds that the offende[ 's Jefault WdS 

attributable to a failure on his pdrl tu mak~ a q0od faith 
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effort to obtain the necessary funds for payment of the 

ordered restitution, the court may take any action provided 

for in 46-t8-i63 [section 2?~_1· If confinement is ordered, 

the court, aEter entering the order, may at any time, for 

good cause shown, reduce the term of confinement and waive 

satisfaction of the restitution order. 

{3) An order to pay restitution constitutes a judgment 

rendered in favor of the state, and following a default in 

the paym~nt of restitution or any installment thereof, the 

sentencing court may order the restitution to be collected 

by any method authorized for the enforcement of other 

judgments.'' 

Section 266. Section 46-18-502, MCA, is amended to 

read: 

•46-18-502. Sentencing of persistent felony offender. 

(1) Except as provided 1n subsection (2), a persistent 

felony offender shall be imprisoned in the state prison for 

a term of not less than 5 years or more than 100 years or 

shall bP fined an amount not to exceed $~0,000, or both, if 

he was 21 years of age or older at the time of the 

commission of the present offense. 

(2) If the offender was a persistent felony offender, 

as defined in 46-%8-59% i~ection 2(17)], at the time of his 

previous felony conviction, less than 5 years have elapsed 

between the commission of the present offense and either the 
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previous felony conviction or the offender's release on 

parole or otherwise from prison or other commitment imposed 

as a result of the previous felony conviction, and he was 21 

years of age or older at the time of the commission of the 

present offense, he shall be imprisoned in the state prison 

for a term of not less than 10 years or more than 100 years 

or shall be fined an amount not to exceed $50,000, or both. 

{3) Except as provided in 46-18-222, the imposition or 

execution of the first 5 years of a sentence imposed under 

subsection (1) or the first 10 years of a sentencP imposed 

under subsection (2) may not be deferred or suspended. 

(4) Any sentence imposed under subsection {2) shall run 

consecutive to any other sentence imposed." 

Section 267. Section 46-20-103, MCA, is amended to 

read: 

"46-20-103. Scope of appeal by state. jl) Except as 

otherwise specifically authorized, the state may not appeal 

in a criminal case. 

(2) The state may appeal from any court ordPr or 

judgment the substantive effect of which results in: 

(a) dismissing a case; 

(b) modifying or changing the verdict as provided in 

46-i6-~8i!t3ttet [section 21~: 

(c) granting a new trial; 

(d) quashing an arrest or search warrant; 
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NEW SECTION. Section 268. Repealer. Sections 46-1-101, 

46-1-102, 46-1-201, 46-3-101 through 46-3-106, 46·3-201 

through 46-3-206, 46-4-201 through 46-4-207, 46-4-301 

through 46-4-306, 46-5-101 through 46-5-104, 46-5-201 

through 46-5-209, 46-5-301 through 46-5-305, 46-5-401, 

46-5-402, 46-5-501 thcough 46-5-505, 46-6-101, 46-6-104 

through 46-6-106, 46-6-201 through 46-6-204, 46-6-301 

through 46-6-304, 46-6-401 through 46-6-404, 46-6-411, 

46-6-412, 46-6-421, 46-6-422, 46-6-501 through 46-6-503, 

46-7-101 through 46-7-103, 46-B-101 thcough 46-B-104, 

46-8-111 through 46-8-115, 46-B-201, 46-8-202, 46-9-101 

15 through 46-9-104, 46-9-111, 46-9-201 thcough 46-9-205, 

16 46-9-301 through 46-9-303, 46-9-311, 46-9-401 through 

17 46-9-404, 46-9-411 thcough 46-9-414, 46-9-501 through 

16 46-9-505, 46-10-101, 46-10-102, 46-10-201 through 46-10-204, 

19 46-11-101, 46-11-102, 46-11-201 through 46-11-204, 46-11-301 

20 through 46-11-303, 46-11-311 through 46-11-319, 46-11-331 

21 through 46-11-333, 46-11-401 through 46-11-405, 46-11-501 

22 thcough 46-11-505, 46-11-601, 46-12-101 through 46-12-105, 

23 46-12-201 through 46-12-206, 46-13-101 through 46-13-106, 

24 46-13-201 through 46-13-204, 46-13-301, 46-13-302, 46-14-101 

25 through 46-14-103, 46-14-201 through 46-14-203, 46-14-212, 
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through 

46-15-101 

-16-15-201 

46-15-331, 

46-lb-102, 

through 

46-16-213, 46-16-301 through 46-16-307, ~6-16-401 through 

46-16-403, 46-16-501 through 46-16-505, 46-16-601 through 

46-16-605, 46-16-701, 46-16-702, 46-17-ll)J. through 

46-17-10], 46-17-201 throuqh 46-17-205, 46-17-211, 46-17-JOl 

through 46-17-303, 46-11-311, ~6-17-~01 throuyh ~G l/-404, 

46-18-111 through 46-18-113, ~6-lS-203, 46-18-102, 

46-18-501, 46-lB-503, ~6-21-101 thJouyh 46-21-105, and 

46-21-201 through ~6-21-203, MCA, are repealed. 
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7-32-201, 7-32-233, 7-32-4303, 
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46-20-103, MCA; AND REPEALING SECTIONS 46-1-101, 46-1-102, 

46-1-201, 46-3-101 

46-3-206, 46-4-201 

46-4-306, 46-5-101 

46-5-209, 46-5-301 

46-5-501 THROUGH 

46-6-106, 46-6-201 

46-6-304, 46-6-401 

46-6-421, 46-6-422, 

THROUGH 46-7-103, 

THROUGH 46-8-115, 

46-9-104, 46-9-111, 

THROUGH 46-9-303, 

46-9-411 THROUGH 

THROU3H 46-3-106, 46-3-201 THROUGH 

THROUGH 46-4-207, 46-4-301 THROUGH 

THROUGH 46-5-104, 46-5-201 THROUGH 

THROUGH 46-5-305, 46-5-401, 46-5-402, 

46-6-104 THROUGH 46-5-505, 

THROUGH 

THROUGH 

46-6-501 

46-8-101 

46-8-201, 

46-9-201 

46-9-311' 

46-9-414, 

46-6-101, 

46-6-204, 

46-6-404, 

THROUGH 

THROUGH 

46-8-202, 

THROUGH 

46-9-401 

46-9-501 

46-6-301 THROUGH 

46-6-411, 46-6-412, 

46-6-503, 46-7-101 

46-8-104, 46-8-111 

46-9-101 THROUGH 

46-9-205, 46-9-301 

THROUGH 46-9-404, 

THROUGH 46-9-505, 

46-10-101, 46-10-102, 46-10-201 THROUGH 46-10-204, 
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