
SENATE BILL NO. 342 

INTRODUCED BY HOFMAN, HANNAH, LEE, WALLIN, CLARK, KEATING, 
HARDING, DEBRUYCKER, KELLER, HOFFMAN, ELLISON, ZOOK, RICE, 

ANDERSON, SPRING, HIMSL, AAFEDT, VAUGHN, OWENS, THOMAS, 
PINSONEAULT, CRIPPEN, HARP, RASMUSSEN, GAGE 

FEBRUARY 4, 1989 

FEBRUARY 15, 1989 

FEBRUARY 16, 1989 

FEBRUARY 17, 1989 

FEBRUARY 18, 1989 

FEBRUARY 20, 1989 

FEBRUARY 21, 1989 

MARCH 27, 1989 

MARCH 28, 1989 

MARCH 29, 1989 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 50; NOES, 0. 

TRANSMITTED TO HOUSE. 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN AS 
AMENDED. 

THIRD READING, CONCURRED IN. 
AYES, 97; NOES, 0. 

RETURNED TO SENATE WITH AMENDMENTS. 



APRIL 3, 1989 

APRIL 6, 1989 

APRIL 10, 1989 

IN THE SENATE 

ON MOTION, CONSIDERATION PASSED UNTIL 
THE 77TH LEGISLATIVE DAY. 

RECEIVED FROM HOUSE. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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SECTIONS 45-8-201 AND 45-8-203, MCA; AND REPEALING SECTION 

45-8-202, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION, Section 1, Definitions. As used in [this 

act}, the following definitions apply: 

(l) "Harmful to minors 11 means that quality of a 

description, exhibition, presentation, or representation, in 

whatever form, of nudity, sexual conduct, sexual excitement, 

or sadomasochistic abuse when the material or performance, 

taken as a whole, has the following characteristics: 

(a) it has a predominant tendency to appeal to a 

minor•s prurient interest in sex; 

(b) it depicts or describes nudity, sexual conduct, 

sexual excitement, or sadomasochistic abuse in a manner that 

is patently offensive to prevailing standards in the adult 

community with respect to what is suitable for minors; and 

{c) it lacks serious literary, scientific, artistic, or 

political value for minors. 

(2} "Material•• means a book, magazine, newspaper, 
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pamphlet, poster, print, picture, figure, image, 

description, motion picture film, record, recording tape, or 

videotape. 

(3) "Minor 11 means an unmarried person under 18 years of 

age. 

{4) ''Negligently'' means consciously disregarding a ri~k 

or existence of circumstances of which a person should be 

aware to the degree that the risk deviates from the conduct 

of a reasonable person concerning: 

(a) the character and content of any material or 

performance that is reasonably susceptible to examination; 

and 

(b) the age of the minor. However, an honest mistake 

will constitute an excuse from liability if the defendant 

made a reasonable bona fide attempt to ascertain the true 

age of the minor. 

(5) ''Newsstand" means a stand that distributes or sells 

newspapers or magazines. 

(6} "Nudity .. means the showing of the human male or 

female genitals, pubic area, or buttocks with less than a 

full opaque covering, the showing of any portion of the 

female breast below the top of the nipple with less than a 

full opaque covering, or the depiction of covered male 

genitals in a discernibly turgid state. 

{7} ''Performance~ means any motion picture, film, 
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videotape, phonograph record, compact disk, tape recording, 

preview, trailer, play, show, skit, dance, or other 

exhibition played or performed before an audience of one or 

more, with or without consideration. 

(8) "Person" means any individual, partnership, 

association, corporation, or other legal entity of any kind. 

{9) "Reasonable bona fide attempt'' means an attempt to 

ascertain the true age of the minor by requiring production 

of a driver's license, marriage license, birth certificate, 

or a governmental or educational identification card or 

paper rather than relying solely on the oral allegations or 

apparent age of the minor. 

(10) "Sexual conduct" includes: 

(a) vaginal, anal, or oral intercourse, whether actual 

or simulated, normal or perverted; 

(b) masturbation, excretory functions, or lewd 

exhibition of uncovered genitals; 

(C) sadomasochistic abuse, meaning an act or condition 

that depicts torture, physical restraint by being fettered 

or bound, or flagellation of or by a nude person or a person 

clad in undergarments or in a revealing or bizarre costume. 

(11) "Sexual excitement" means the condition of human 

male or female genitals when in a state of sexual 

stimulation or arousal. 

NEW SECTION. Section 2. Public display or 
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dissemination of material harmful to minors~ A person having 

custody, control, or supervision of any commercial 

establishment or newsstand may not negligently: 

(1) display material that is harmful to minors in such 

a way that minors, as a part of the invited public, will be 

able to view the material; provided, however, that a person 

is considered not to have displayed material harmful to 

minors if the material is kept behind devices commonly known 

as blinder racks so that the lower two-thirds of the 

material is not exposed to view; 

(2) sell, furnish, present, distribute, or otherwise 

disseminate to a minor or allow a minor to view, with or 

without consideration, any material that is harmful to 

minors; or 

(3) present to a minor or participate in presenting to 

a minor, with or without consideration, any performance that 

is harmful to minors. 

NEW SECTION. Section 3. 

convicted of violating 

Penalties. (1) A person who is 

[section 2] is guilty of a 

misdemeanor and may be fined an amount not less than $500 or 

imprisoned for not more than 1 month, or both. 

(2) Each day that a violation of [section 2] occurs or 

continues constitutes a separate offense and is punishable 

as a separate violation. 

(3) Every act, thing, or transaction prohibited by 
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(section 2} constitutes a separate offense to each item, 

issue, or title involved and is punishable as a separate 

offense. 

(4} For purposes of [section 2], multiple copies of the 

same title, monthly issue, volume and number issue, or other 

identical material constitutes a single offense. 

Section 4. Section 45-8-201, MCA, is amended to read: 

•45-8-201. Obscenity. (l) A person commits the offense 

of obscenity when, with knowledge of the obscene nature 

thereof, he purposely or knowingly: 

{a) sells, delivers, or provides or offers or agrees to 

sell, deliver, or provide any obscene writing, picture, 

record, or other representation or embodiment of the obscene 

to anyone under the age of 18; 

(b) presents or directs an obscene play, dance, or 

other performance, or participates in that portion thereof 

which makes it obscene, to anyone under the age of 18; 

(c) publishes, exhibits, or otherwise makes available 

anything obscene to anyone under the age of 18; 

(d) performs an obscene act or otherwise presents an 

obscene exhibition of his body to anyone under the age of 

18: 

(e} creates, buys, procures, or possesses obscene 

matter or material with the purpose to disseminate it to 

anyone under the age of 18; or 
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(f) advertises or otherwise promotes the sale of 

obscene material or materials represented or held out by him 

to be obscene. 

{2} A thing is obscene if: 

(a) ( i) it is a representation or description 

perverted ultimate sexual acts, actual or simulated; 

(ii) it is a patently offensive representation 

of 

or 

description of normal ultimate sexual acts, actual or 

simulated; or 

{iii) it is a patently offensive representation or 

description of masturbation, excretory functions, or lewd 

exhibition of the genitals; and 

(b) taken as a whole the material: 

{i) applying contemporary community standards, appeals 

to the prurient interest in sex; 

(ii) portrays conduct described in s~bsection {2)(a)(i), 

(ii), or (iii) of-thi~-~eet±o~ in a patently offensive way; 

and 

(iii) lacks serious literary, artistic, political, 

scientific value. 

or 

{3) In any prosecution for an offense under this 

section, evidence shall be admissible to show: 

(a) the predominant appeal of the material and what 

effect, if any, it would probably have on the behavior of 

people; 
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(b) the artistic, literary, scientific, educational, or 

other merits of the material; 

(c) the degree of public acceptance of the material in 

the community; 

(d) appeal to prurient interest or absence thereof in 

advertising or other promotion of the material; or 

(e) purpose of the author, creator, publisher, or 

disseminator. 

(4} A person convicted of obscenity shall be fined at 

least $500 but not more than $1,000 or imprisoned in the 

county jail for a term not to exceed 6 months, or both. 

(5) Cities, towns, or counties may adopt ordinances or 

resolutions which are more restrictive as to obscenity than 

the provisions of this section and 45-8-29% (section 2]." 

Section 5. Section 45-8-203, MCA, is amended to read: 

•45-8-203. Certain motion picture theater employees not 

liable for prosecution. Ill As used in this section, 

"employee" means any person regularly employed by the owner 

or operator of a motion picture theater if he has no 

financial interest other than salary or wages in the 

ownership or operation of the motion picture theater, has no 

financial interest in or control over the selection of the 

motion pictures shown in the theater, and is working within 

the motion picture theater where he is regularly employed. 

"Employee" does not include a manager of the motion picture 
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theater. 

(2) No employee is liable to prosecution under 45-8-201 

and 45-8-~G~ {section 2] or under any city or county 

ordinance for exhibiting or possessing with intent to 

exhibit any obscene motion picture provided the employee is 

acting within the scope of his regular employment at a 

showing open to the public." 

NEW SECTION. Section 6. Repealer. Section 

MCA, is repealed. 

45-8-202, 

NEW SECTION. Section 7. Codification instruction. 

[Sections 1 through 3] are intended to 

integral part of Title 45, chapter 

provisions of Title 45, chapter 8, 

[sections 1 through 3]. 

-End-
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SENATE BILL NO. 342 

APPROVED BY COMMITTEE 
ON JUDICIARY 

INTRODUCED BY HOFMAN, HANNAH, LEE, WALLIN, CLARK, KEATING, 

HARDING, DEBRUYCKER, KELLER, HOFFMAN, ELLISON, ZOOK, RICE, 

ANDERSON, SPRING, HIMSL, AAFEDT, VAUGHN, OWENS, THOMAS, 

PINSONEAULT, CRIPPEN, HARP, RASMUSSEN, GAGE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROHIBIT THE DISPLAY 

AND DISSEMINATION OF MATERIAL HARMFUL TO MINORS; AMENDING 

SECTIONS 45-8-201 AND 45-8-203, MCA; AND REPEALING SECTION 

45-8-202, MCA. 11 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. As used in [this 

act), the following definitions apply: 

( 1) 11 Harmful to minors" means that quality of a 

description, exhibition, presentation, or representation, in 

whatever form, of nudity, sexual conduct, sexual excitement, 

or sadomasochistic abuse when the material or performance, 

taken as a whole, has the following characteristics: 

{a) it has a predominant tendency to appeal to a 

minor's prurient interest in sex; 

(b') it depicts or describes nudity, sexual conduct, 

sexual excitement, or sadomasochistic abuse in a manner that 

is patently offensive to prevailing standards in the adult 

community with respect to what is suitable for minors; and 

~no l-N· CDUndf 

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0342/02 

(c) it lacks serious literary, scientific, artistic, 

or political value for minors. 

(2) "Material" means a book, magazine, newspaper, 

pamphlet, poster, print, picture, figure, image, 

description, motion picture film, record, recording tape, or 

videotape. 

( 3) "Minor" means an unmarried person under 18 years 

of age. 

(4) ''Negligently.. means consciously disregarding a 

risk or existence of circumstances of which a person should 

be aware to the degree that the risk deviates from the 

conduct of a reasonable person concerning: 

(a} the character and content of any material or 

performance that is reasonably susceptible to examination; 

and 

(b) the age of the minor. However, an honest mistake 

will constitute an excuse from liability if the defendant 

made a reasonable bona fide attempt to ascertain the true 

age of the minor. 

(5) "Newsstand" means a stand that distributes or 

sells newspapers or magazines. 

(6) "Nudity" means the showing of the human male or 

female genitals, pubic area, or buttocks with less than a 

full opaque covering, the showing of any portion of the 

female breast below the top of the nipple with less than a 

-2- SB 342 
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full opaque covering, or the depiction of covered male 

genitals in a discernibly turgid state. 

(7) "Performance" means any motion picture, film, 

videotape, phonograph record, comp~ct disk, tape recording, 

previeww trailer, play, show, skit, dance, or other 

exhibition played or performed before an audience of one or 

more, with or without consideration. 

(8} ''Person'' means any individual, partnership, 

association, corporation, or ather legal entity of any kind. 

(9) ''Reasonable bona fide attempt'' means an attempt to 

ascertain the true age of the minor by requiring production 

of a driver's license, marriage license, birth certificate, 

or a governmental or educational identification card or 

paper rather than relying solely on the oral allegations or 

apparent age of the minor. 

(10) "Sexual conduct" includes: 

(a) vaginal, anal, or oral intercourse, whether actual 

or simulated, normal or perverted; 

{b) masturbation, excretory functions, or lewd 

exhibition of uncovered genitals; 

{c) sadomasochistic abuse, ntt'.J.ni.ng an act or condition 

that depicts torture, physical re~traint by being fettered 

or bound, or flagellation of or by d nude person or a person 

clad in undergarments or in a rt>vt>dling or bizarre costume. 

(11) "Sexual excitement" medn:: the condition of human 
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, male or female genitals when in a state of sexual 

stimulation or arousal. 

NEW SECTION. Section 2. Public display or 

dissemination of material harmful to minors. A person having 

custody, control, or supervision of any commercial 

establishment or newsstand may not negligently: 

(1) display material that is harmful to minors in such 

a way that minors, as a part of the invited public, will be 

able to view the material; provided, however, that a person 

is considered not to have displayed material harmful to 

minors if the material is kept behind devices commonly known 

as blinder racks so that the lower two-thirds of the 

material is not exposed to view; 

(2) sell, furnish, present, distribute, or otherwise 

disseminate to a minor or allow a minor to view, with or 

without consideration, any material that is harmful to 

minors; or 

{3) present to a minor or participate in presenting to 

a minor, with or without consideration, any performance that 

is harmful to minors. 

NEW SECTION. Section 3. Penalties. 

is convicted of violating {section 2] 

(l) A person who 

is guilty of a 

misdemeanor and may be fined an amount not i~~~-th8~ TO 

EXCEED $500 or BE imprisoned fer ~ TERM net more--tho~--i 

month TO EXCEED 6 MONTHS, or beth. 

-4- SB 342 
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tit--Eaeh-day-that-a-vioiat±o~-o£-t~eetion-~t-oecttrs-or 

eofttift~es--constittttes--a-separate-offense-and-is-punishab~e 

as-a-separate-vioiat~eno 

t3t--Bvery-aet7 -thing,--or--transaet±on--proh~bited--by 

tseet±on--it--eonstittttes--a--separate-offense-to-eaeh-it~m, 

iss~eT-or-titie-±nvoived-and-±s--pttn±shabie--ae--a--eeparate 

offense• 

t4till For purposes of [section 2}, multiple copies of 

the same title, monthly issue, volume and number issue, or 

other identical material constitutes a single offense. 

Section 4. Section 45-8-201, MCA, is amended to read: 

•45-8-201. Obscenity. (1) A person commits the offense 

of obscenity when, with knowledge of the obscene nature 

thereof, he purposely or knowingly: 

(a) sells, delivers, or provides or offers or agrees 

to sell, deliver, or provide any obscene writing, picture, 

record, or other representation or embodiment of the obscene 

to anyone under the age of 18; 

{b) presents or directs an obscene play, dance, or 

other performance, or participates in that portion thereof 

which makes it obscene, to anyone under the age of 18; 

(C) publishes, exhibits, or otherwise makes available 

anything obscene to anyone under the age of 18: 

{d) performs an obscene act or otherwise presents an 

obscene exhibition of his body to anyone under the age of 
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18; 

(e) creates, buys, procures, or possesses obscene 

matter or material with the purpose to disseminate it to 

anyone under the age of 18; or 

{f) advertises or otherwise promotes the sale of 

obscene material or materials represented or held out by him 

to be obscene. 

(2) A thing is obscene if: 

{a) (i) it is a representation or description of 

perverted ultimate sexual acts, actual or simulated; 

{ii) it is a patently offensive representation or 

description of normal ultimate sexual acts, actual or 

simulated; or 

(iii) it is a patently offensive representation or 

description of masturbation, excretory functions, or lewd 

exhibition of the genitals; and 

(b) taken as a whole the material: 

{i) applying contemporary community standards, appeals 

to the prurient interest in sex; 

(ii) portrays conduct described in subsection 

(2)(a)(i), (ii), or {iii) o£--tkts--~eetio" in a patently 

offensive way; and 

(iii) lacks serious literary, artistic, political, or 

scientific value. 

(3) In any prosecution for an offense under this 

-6- SB 342 
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section, evidence shall be admissible to show: 

(a) the predominant appeal of the material and what 

effect, if any, it would probably have on the behavior of 

people; 

(b) the artistic, literary, scientific, educational, 

or other merits of the material; 

(c) the degree of public acceptance of the material in 

the community; 

(d) appeal to prurient interest or absence thereof in 

advertising or other promotion of the material; or 

(e) purpose of the author, creator, publisher, or 

disseminator. 

(4) A person convicted of obscenity shall be fined at 

least $500 but not more than $1,000 or imprisoned in the 

county jail for a term not to exceed 6 months, or both. 

(5) Cities, towns, or counties may adopt ordinances or 

resolutions which are more restrictive as to obscenity than 

the provisions of this section and 4~-a-~a~ [section 2]." 

Section 5. Section 45-8-203. MCA, is amended to read: 

20 "45-8-203~ Certain motion picture theater employeen 

21 not liable for prosecution. (I) As used in this section, 

22 "employPe" means any person reguldr I y employed by the owner 

23 or operator of a motion pict ur P theater if he has no 

24 financial interest other than ~-;.llary or wages in tht> 

25 ownership or operation of the rnut ldn picture theater, has nu 
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financial interest in or control over the selection of the 

motion pictures shown in the theater, and is working within 

the motion picture theater where he is regularly employed. 

"Employee" does not include a manager of the motion picture 

theater. 

(2) No employee is liable 

45-8-201 and 45-8-~6~ [section 2) or 

to prosecution under 

under any city or 

county ordinance for exhibiting or possessing with intent to 

exhibit any obscene motion picture provided the employee is 

acting within the scope of his regular employment at a 

showing open to the public ... 

NEW SECTION. Section 6. Repealer. section 45-8-202, 

MCA, is repealed. 

NEW SECTION. Section 7. Codification instruction. 

[Sections 1 through 3] are intended to be codified as an 

integral part of Title 45, chapter 8, part 2, and the 

provisions of Title 45, chapter 8, part 2, apply to 

(sections l through 3]. 

-End-
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SENATE BILL NO. 342 

I~RODUCED BY HOFMAN, HANNAH, LEE, WALLIN, CLARK, KEATING, 

HARDING, DEBRUYCKER, KELLER, HOFFMAN, ELLISON, ZOOK, RICE, 

ANDERSON, SPRING, HIMSL, AAFEDT, VAUGHN, OWENS, THOMAS, 

PINSONEAULT, CRIPPEN, HARP, RASMUSSEN, GAGE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROHIBIT THE DISPLAY 

AND DISSEMINATION OF MATERIAL HARMFUL TO MINORS; AMENDING 

SECTIONS 45-8-201 AND 45-8-203, MCA; AND REPEALING SECTION 

45-8-202, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. As used in {this 

act), the following definitions apply: 

( 1) 11 Harmful to minors" means that quality of a 

description, exhibition, presentation, or representation, in 

whatever form, of nudity, sexual conduct, sexual excitement, 

or sadomasochistic abuse when the material or performance, 

taken as a whole, has the following characteristics: 

(a) it has a predominant tendency to appeal to a 

minor's prurient interest in sex: 

(b) it depicts or describes nudity, sexual conduct, 

sexual excitement, or sadomasochistic abuse in a manner that 

is patently offensive to prevailing standards in the adult 

community with respect to what is suitable for minors; and 
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(c) it lacks serious literary, scientific, artistic, 

or political value for minors. 

{2) "Material" means a book, magazine, newspaper, 

pamphlet, poster, print, picture, 

description, motion picture film, record, 

videotape. 

figure, image, 

recording tape, or 

(3} "Minor" means an unmarried person under 18 years 

of age. 

(4) ''Negligently" means consciously disregarding a 

risk or existence of circumstances of which a person should 

be aware to the degree that the risk deviates from the 

conduct of a reasonable person concerning: 

{a) the character and content of any material or 

performance that is reasonably susceptible to examination; 

and 

(b) the age of the minor. However, an honest mistake 

will constitute an excuse from liability if the defendant 

made a reasonable bona fide attempt to ascertain the true 

age of the minor. 

(5) 11 Newsstand" means a stand that distributes or 

sells newspapers or magazines. 

(6) "NudityM means the showing of the human male or 

female genitals, pubic area, or buttocks with less than a 

full opaque covering. the showing of any portion of the 

female breast below the top of the nipple with less than a 
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full opaque covering, or the depiction of covered male 

genitals in a discernibly turgid state. 

(7) "Performance" means any motion picture, film, 

videotape, phonograph record, compact disk, tape recording, 

preview, trailer, play, show, skit, dance, or other 

exhibition played or performed before an audience oE one or 

more, with or without consideration. 

( 8) "Person" means any individual, partnership, 

association, corporation, or other legal entity of any kind. 

( 9) "Reasonable bona fide attempt" means an attempt to 

ascertain the true age of the minor by requiring production 

of a driver's license, marriage license, birth certificate, 

or a governmental or educational identification card o~ 

paper rather than relying solely on the oral allegations or 

apparent age of the minor. 

(10) "Sexual conduct" includes: 

(a} vaginal, anal, or oral intercourse, whether actual 

or simulated, normal or perverted; 

(b) masturbation, excretory functions, or lewd 

exhibition of uncovered genitals; 

(c) sadomasochistic abuse, medJling an act or condition 

that depicts torture, physical restraint by being fettered 

or bound, or flagellation of or by a nude person or a person 

clad in undergarments or in a revealing or bizarre costume. 

(11) "Sexual excitement'' means the condition of human 
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male or female genitals when in a state of sexual 

stimulation or arousal. 

NEW SEC:TIQtl_._ Section 2. Public display or 

dissemination of material harmful to ainors. A person having 

custody, control, or supervision of any commercial 

establishment or newsstand may not negligently: 

(1) display material that is harmful to minors in such 

a way that minors, as a part of the invited public, will be 

able to view the material; provided, however, that a person 

is considered not to have displayed material harmful to 

minors if the material is kept behind devices commonly known 

as blinder racks so that the lower two-thirds of the 

material is not exposed to view; 

(2) sell, furnish, present, distribute, or otherwise 

disseminate to a minor or allow a minor to view, with or 

without consideration, any material that is harmful to 

minors; or 

13) present to a minor or participate in presenting to 

a minor, with or without consideration, any performance that 

is harmful to minors. 

NEW SEC'~ I Of!_, Section 3. Penalties. ( 1) A person who 

is convicted of violating (section 2) is guilty of a 

misdemeanor and may be fined an amount not ie~~-~haft TO 

EXCEED $500 or ~ imprisoned for A TERM not mor~--~ha"--i 

mo"th TO EXCEED~-~-N~~~· or both. 
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ti,--Baeh-day-~ha~-a-¥~ela~ion-of-ts~e~ion-~1-oec~rs-er 

eon~intt~~--con~~it~t~s--a-separate-o££ense-and-±s-pttni~ha~le 

a~-a-~epara~e-v±olat±on• 

t~t--Bvery-aet7 -thin~ 7--or--transaet±on--proh±hi~ed--by 

tseetion--~+--eonstit~tes--a--separate-offense-to-eaeh-item, 

±ss~e;-or-tttle-involved-and-±~--p~n+shable--as--a--separate 

offense~ 

t4ti11 For purposes of (section 2), multiple copies of 

the same title, monthly issue, volume and number issue, or 

other identical material constitutes a single offense. 

Section 4. Section 45-8-201, MCA, is amended to read: 

~45-8-201. Obscenity. (1) A person commits the offense 

of obscenity when, with knowledge of the obscene nature 

thereof, he purposely or knowingly: 

(a) sells, delivers, or provides or offers or agrees 

to sell, deliver, or provide any obscene writing, picture, 

record, or other representation or embodiment of the obscene 

to anyone under the age of 18; 

(b) presents or directs an obscene play, dance, or 

other performance, or participates in that portion thereof 

which makes it obscene, to anyone under the age of 18; 

{c) publishes, exhibits, or otherwise makes available 

anything obscene to anyone under the age of 18; 

(d) performs an obscene act or otherwise presents an 

obscene exhibition of his body to anyone under the age of 
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18; 

(e) creates, buys, procures, or possesses obscene 

matter or material with the purpose to disseminate it to 

anyone under the age of 18; or 

(f) advertises or otherwise promotes the sale of 

obscene material or materials represented or held out by him 

to be obscene. 

{2) A thing is obscene if: 

Ia) (i) it is a representation or description of 

perverted ultimate sexual acts, actual or simulated; 

(ii) it is a patently offensive representation or 

description of normal ultimate sexual acts, actual or 

simulated; or 

(iii) it is a patently offensive representation or 

description of masturbation, excretory functions, or lewd 

exhibition of the genitals; and 

(b) taken as a whole the material: 

(i) applying contemporary community standards, appeals 

to the prurient interest in sex; 

(ii) portrays conduct described in subsection 

(2}(a)(i), (ii}, or (iii) of--tni~--~eet~on in a patently 

offensive way; and 

(iii) lacks serious literary, artistic, political, or 

scientific value. 

(3) In any prosecution for an offense under this 
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section, evidence shall be admissible to show: 

(a) the predominant appeal of the material and what 

effect, if any, it would probably have on the behavior of 

people; 

(b) the artistic, literary, scientific, educational, 

or other merits of the material: 

(c) the degree of public acceptance of the material in 

the community; 

(d) appeal to prurient interest or absence thereof in 

advertising or other promotion of the material~ or 

(e) purpose of the author, creator, publisher, or 

disseminator. 

(4) A person convicted of obscenity shall be fined at 

least $500 but not more than $1,000 or imprisoned in the 

county jail for a term not to exceed 6 months, or both. 

{5) Cities, towns, or counties may adopt ordinances or 

resolutions which are more restrictive as to obscenity than 

the provisions of this section and 45-8-~9~ [section 2)." 

Section 5~ Section 45-8-203, MCA, is amended to read: 

20 "45-8-203. Certain motion picture theater employees 

21 not liable for prosecution. (1) As used in this section, 

22 "employee" means any person regularly employed by the owner 

23 or operator of a motion picture theater if he has no 

24 financial interest other than salary or wages in the 

25 ownership or operation of the motion picture theater, has no 
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financial interest in or control over the selection of the 

motion pictures shown in the theater, and is working within 

the motion picture theater where he is regularly employed. 

"Employee" does not include a manager of the motion pictuce 

theater. 

j2} No employee is liable to prosecution under 

45-8-201 and 45-8-~9~ (section 21 or under any city or 

county ordinance for exhibiting or possessing with intent to 

exhibit any obscene motion picture provided the employee is 

acting within the scope of his regular employment at a 

showing open to the public." 

NEW SECTION. Section 6. Repealer. Section 45-6-202, 

MCA, is repealed. 

NEW SECTION. Section 7. Codification instruction. 

[Sections 1 through 3] are intended to be codified as an 

integral part of Title 45, chapter 8, 

provisions of Title 45, chdpter 8, 

[sections 1 through 3]. 

-End-

-8-
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STANDING COMMITTEE REPORT 

March 27, 1989 

Page 1 of 4 

Mr. Speaker: We, the committee on Judiciary report that 

SENATE BILL 342 Cthird reading copy -- bluel be concurred in 

as amended • 

Signed: !l.A. 6k. 
Dave Brown', Cha~rman 

And, that such amendments read; 

1. Title, line B. 
Following: •oF• 
Insert: •oBSCENE• 
Following: •MATERIAL" 
Strike: "HARMFUL" 

2. Page 1, line 15. 
Strike: •narmful" 
Insert: •ntsplay or dissemination of obscene material• 

3. Paqe 1, line 17. 
Strike: •nudity,• 
Strike: •, sexual excitement,• 

4. Page 1, line 20. 
Strike: •tt has a predominant tendency to appeal" 
Insert: "its dominant theme appeals" 

5. Page 1, line 22. 
Strike: "nudity,• 
Following: •conduct" 
Strike: •, • 

6. Page 1, line 23. 
Strike: •sexual excitement,• 

7. Page 1, line 24. 

681242SC.I!e 

Strike: "prevailing• 
Insert: •contemporary• 

8. Page 2, line 2 .. 
Following: •minors. 11 

March 27, 1989 
Page 2 of 4 

Insert: •rf the court finds that the material or performance has 
serious literary, scientific, artistic, or political value 
for a significant percentage of normal older minors, the 
material or performance may not be found to lack such value 
for the entire class of minors.• 

9. Page 2, line 6 and page 3, line 4. 
Following: •videotape" 
Insert: "(except a motion picture or videotape rated G, PG, PG-

13, orR by the motion picture association of America)" 

10. Page 2, line 7. 
Strike: "an unmarried" 
Insert: "a • 

11. Page 2, lines 9 through 19. 
Strike: subsection (41 in its entirety 
Renumber: subsequent subsections 

12. Page 2, line 22 through line 2 of page 3. 
Strike: subsection (6) in its entirety 
Renumber: subsequent subsections 

13. Page 3, lines 10 through 15. 
Strike: •Reasonable" on line 10 through "minor" on line 15 
Insert: •Prurient interest in sex• means a shameful or morbid 

interest in sex or excretion" 

14. Page 3, line 18. 
Following: "perverted" 
Strike: •;• 
Insert: ". A sexual act is simulated when it gives the appearance 

of depicting actual sexual activity or the consummation of 
an ultimate sexual act.• 

154 Page 3, line 20. 
Following: "genitals• 
Insert: "or female breasts-

16. Page 3, line 25 through page 4, line 2. 
Strike: subsection (11) in its entirety 
Insert: "(9) "Ultimate sexual act" means vaginal or anal sexual 

intercourse, fellatio, cunnilingus, or bestiality.• 

HOUSE 
sa .J¥2. 



TZ. Pa,qe '4, .•li:n'e -<4, 
.FollowiAg: .. or' 
.-,Insert: · -:t-Obs.cene·• 
Strike: 'WUarmful" 
Foll.oWi~g: ··•.t.o,minors. • 
;~ ...... rt:: --:nr-

'Mi!irch ::2(, •l.!1.a9 
Page ·3·of 4 

Renalllber: JUII>sotqUent subsecti.ons (1) through (3) ·as (a) through 
(c) 

':UI, ~Page !4,, line ·-6. 
Strike: ~mog1igentlY" 
-lnset::t; ~'Ht1t0-Wi-nq~y or put;pose~y" 

1'9. Page c4, '1in'e ·10, 
iFdllOWi'!l;ll ~ispl-..yed'" 
i.lrmer.tt ·~obanene-.. 
'Fdl~O.Wii\IJ: ~t.erii&l" 
--strike: ,.,_Rarnlflil'"" 

20. --Page -<4, tirre ,13, 
·~lowi'n;q: ·-•<v.ilMi"' 
;Insert: ~"-nr Other re:a.son-able e!.fioJ!.ts -were -matle to ·prevent ·viaw Of 

·tlte ,Jilitt:eni:itl ~by .e. ·-minor'" 

21. :Page -4, :J:ine \16. 
Following: ">n!Y" 
In-ae:r.t: ··•obsc.ene• 

,Followif\9: '•material·• 
Stril<<>: "that ~is 'harmful·• 

22. ·Page 4, ;lin-e ··a.o. 
Stt.ike: ·"!trarmful·" 
Insert: '11-Qbec-ene·· 

23. Paqe •ol, .line '2'1. 
Insert-: • (,.2) A .person tines -not ·.violat-e this ;.serttion if: 

fa) he .:h:ad :reasonable :.cause· -to .believe 1the :minor was 1.8 
_year's.·of --a:.qe. "'-Reas.onable ·~cause·• .inC:ludes 'but .i.,s not 
'Hmil!ea ·t.o :lleitf1J "ffuown ., fdrdtt '"Card, ·tictive"I''-s 'li:cen:Oe, 
·-marr:iaqe .license, bir.th ~iftca·te, -sducation-cll 
identi·f.ic-atli.on aa:rQ, --gove:.Y-JURen·t.al :identific-ation card, or 
other :of.fioi·al or ·apparen.til;.y o'ffioi-al card or •.document 
pur.port.inq -to .es:t-ablish :tb&t the per-son :is <lB :years of age r 

·(b) ·-the •person -i's., ·or :i~-s ·-ae-t:ing .·as,_ --an .. employee ,of ~a 
buna :filte _public ---school, ~col:leJJ-e, -~r .univerSity or .·a .retai-l 

·.otttl'e.t ·aT-t'ftila:t.ell .w.tth anl:l -wen<iUtJ ·-the ""ducat.ional 'PUllposes 
of .a ~Ckool, coll~ge, or .univer-s.t.try -an:d .the ·-materi-al·..oT 
pe-r:toDIIIa'nc:e ·wa'S 'tli:.ssemina-.t-ed in ~rdanee .with ;pol,iot·e.s 
appr.oved by --t:ke governinq ·.body nf ,fue .institution; 

681242SC ,ll.8V 

·March -27, f989 
Page '-4 of '"4 

: tc) ·the :·-pet;son -·is_ ·an' d"ffi-cer, ·directOr~ trust-ee. or 
·employee -·Of· a pub.li·c Iibra'"ry or mu-senm and the material or 
performance ·Was aequired 'by· t~e -library or ·rnu:seum and 
a±sseminated in ·_·accor~ance -..with_ -pol!rcies ·approved by the 

•-gow-n>J:W] ! b~ ·~f 'the • Iibrary '\:Jr ''lti'U'$'e'U"'·' 
{d) an· extdbitdon ·in :·a -·state of nudity is for a bona 

fide ·scleri~if-lcttJr medical purpose 'for a bOri-a fide schOol, 
librci:ty, or -~m; 'or 

-(-a) ;~-fhe "11@'t"SOtl. ,·f-s a -·reta£1 ·sales Clerk with no 
fin-anci.:il "int:EfreSt: :in 'the ·mate·r.tal or peiformance or in the 
est._.ablh%hment di·sp.layinq o"r selling the material or 
pe·r forma't\ce. 

·NEW __ S,Et~TiON. \section :3. 'Notic·e of violation. Before 
a coun·ty 'clttOrrtey <ll'illlY ,'p·rasecut:e ·a person ·for 'a con:~inUitig 
viola.t-i~n of (s-ect-ion ·-21, He ~>Shall determine that the 
mater.ial or l"pe-~forma·nee ·is --6b-s.cem:! ··to minors, gi-ve the 
alleq'ed -Viri~:ator ,-~o-t.ual :noti_ice tff ·_the -determination _and 
no·-tice -.that he··wil-l'1be ·proSecuted ,if-he-'does not desist, -a.ntl 
.(tetermine tt.tta·t tfh'e '·Violat-i-On -torit:iinued _-_for at ;lea-st ;3 -days 
-a ft·er nl:t:tiiee ·'Was rree8i-vetl. 'Tb-:e ~-p:;t·rson ·may se@k ·a 
de.Olarato·ry _ju'd~-ent: on ~·the queS-tion whethe-r the ·material 
·or :pe·r,,forntance i:s Obs·eene ·to ··1nirtors. The st-atute of 
limitations for ·the ·dffens·e --is tolled while th~ declaratory 
judqmertt or -an -a:ppea'l from -fit i-s:pending~" 

24. Page 8, lines 15 and 18. 
Strike: ---j" 
Inset.tt; -":4' .. 

,-;g).2421>C .llllV 



COMMI'l'TEE OF THE WHOLE AMENDMENT 
SENATE BILL 342 

Representative Hal Harper 

March 28, 1989 11:31 am 
Page 1 of 1 

Mr. Chairman: I move to amend SENATE BILL 342 (third reading 
copy -- blue) • 

And, that such amendment to SENATE BILL 342 read a 

1. Page 4, line 7. 
Following: "display" 
Insert: "obscene" 
Following: "material" 
Strike: "that is harmful" 

~ '------------··. ' --· 

REJECT 

HOUSE 
S(J 3£/Z. 
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SENATE BILL NO. 342 

INTRODUCED BY HOFMAN, HANNAH, LEE, WALLIN, CLARK, KEATING, 

HARDING, DEBRUYCKER, KELLER, HOFFMAN, ELLISON, ZOOK, RICE, 

ANDERSON, SPRING, HIMSL, AAFEDT, VAUGHN, OWENS, THOMAS, 

PlNSONEAULT, CRIPPEN, HARP, RASMUSSEN, GAGE 

A BILL FOR AN ACT ENTITLED: ""AN ACT TO PROHIBIT THE DISPLAY 

AND DISSEMINATION OF OBSCENE MATERIAL HARMPBb TO MINORS; 

AMENDING SECTIONS 45-8-201 AND 45-8-203, MCA; AND REPEALING 

SECTION 45-8-202, MCA."" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. As used in [this 

act), the following definitions apply: 

( 1) ''HII~mr"l DISPLAY OR DISSEMINATION OF OBSCENE 

MATERIAL to minors'' means that quality of a description, 

exhibition, presentation, or representation, in whatever 

form, of n~dtty, sexual conduct,--sexttal--exe±tementr or 

sadomasochistic abuse when the material or performance, 

taken as a whole, has the following characteristics: 

(a} ±t--has--a--~redominant--tendeney--to--appea~ ITS 

DOMINANT THEME APPEALS to a minor•s prurient interest in 

sex; 

(b) it depicts or describes ~ttdityr sexual conduct, 

8exttal-exeiteme~t, or sadomasochistic abuse in a manner that 

~,. '""'""''•• «>unci< 
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is patently offensive to preveiii~~ CONTEMPORARY standards 

in the adult community with respect to what is suitable for 

minors; and 

{c) it lacks serious literary, scientific, artistic, 

or political value for minors. IF THE COURT FINDS THAT THE 

MATERIAL OR PERFORMANCE HAS SERIOUS LITERARY, SCIENTIFIC, 

ARTISTIC, OR POLITICAL VALUE FOR A SIGNIFI~ANT PERCENTAGE OF 

NORMAL OLDER MINORS, THE MA!~RlAL OR PERFORMANCE MAY NOT BE 

FOUND TO LACK SUCH VALUE FOR THE ENTIRE CLASS OF MINORS. 

(2) ••Material'' means a book, magazine, newspaper, 

pamphlet, poster, print, picture, figure, image, 

description, motion picture film, record, recording tape, or 

videotape (EXCEPT A MOTION PICTURE OR VIDEOTAPE RATED G, PG, 

PG-13, OR R BY THE MOTION PICTURE ASSOCIATION OF AMERICA). 

(3) "Minor'' means an-ttr•unarrh!l"i ~person under 18 years 

of age. 

t4t--nNe9li9entXyu--me8n~--eon~eiett~ly--disregcrding--a 

risk-or-existenee-o£-ei~ettm~ta"ees-e£-whieh-a-per~oft--ano~id 

be--aware--to--tne--deg~ee--~he~--the-ri~~-deviat@s-from-the 

eo~dtlet-o£-a-reasonable-peraon-eoneernin9~ 

tat--the-ehar~eter--and--eontent--e£--any--materia~--or 

pe~£ormanee--thftt--is-reasonab~y-stlseep~ihle-to-examination; 

""" 
tbt--the-age-oE-~he-minoro-Howe~er,-an--hone~t--mistake 

will--eonstittlte--an--exetlse-from-iiability-i€-the-defendant 

-2- SB 342 
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•aS~-a-reasoftabre-bona-f~de-aeeem~t-to--ase~~ta±n--~fte--trae 

age-oE-the-minor. 

tStill "Newsstand" means a stand that distributes or 

sells newspapers or magazines. 

t6t--DN~~~tyu-mean~-the-s~owin9-or-e~e--ft~man--ma±e--or 

femaie--genitals;--pobie--n~es,-er-bottocke-with-iess-than-e 

rull-epaqoe-eoveringy-the-showing--ef--any--portion--of--the 

fema±e--breast--helow-the-top-o£-the-nippie-with-%ess-than-a 

f~ii-opaq~e-eoYer±nq,--o~--the--depietion--of--eo¥ered--maie 

genitais-in-a-diseernibly-t~rgid-state~ 

t?till ''Performance" m·eans any motion picture, film, 

OR videotape (EXCEPT A MOTION PICTURE OR VIDEOTAPE RATED G, 

PG, PG-13, OR R BY THE MOTION PICTURE ASSOCIATION OF 

AMERICA)..-l phonograph record,..z.. compact diskTl_ tape 

recording,L preview,l_ trailerTl playrl show;L skit71._ dancerL 

or other exhibition played or performed before an audience 

of one or more, with or without consideration. 

t8till ''Person" means any individual, partnership, 

association, corporation~ or other legal entity of any kind. 

t9t11l ~Reasenabl~-bena-f±de-attemptu-mee~s-an-att~mpe 

te--aseertain--the--tr~e--a~e--oE--the--minor--by--req~iring 

prod~etion-or-a-dri¥er~s-liee~~e;--marriege--lieenser--birth 

eert~f%eate,-or-a-go¥ernmentel-e~-ed~eetionel-identi£ieation 

eard--or--pep~r--rather--than--relying--solely--on--the-oral 

all~g8tions-or-epparent-age-of-the-minor "PRURIENT INTEREST 
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IN SEX" MEANS A SIIAAEFUL OR MORBID INTEREST IN SEX OR 

EXCRETION. 

fi9"till "Sexual conduct" includes: 

(a) vaginal, anal, or oral intercourse, whether actual 

or simulated, normal or perverted;-..:__ A SEXU~~ ACT IS 

SIMULATED WHEN IT GIVES THE APPEARANCE OF DEPICTING ACTUAL 

SEXUAL ACTIVITY OR THE CONSUMMATION OF AN ULTIMATE SEXUAL 

ACT. 

(b) masturbation, excretory functions, or lewd 

exhibition of uncovered genitals OR FEMALE BREASTS; 

(c) sadomasochistic abuse, meaning an act or ccndition 

that depicts torture, physical restraint by being fettered 

or bound, or flagellation of or by a nude person or a person 

clad in undergarments or in a revealing or bizarre costume. 

t~~t-usextlal--exe~teme~tn--meen~-the-eond~t~on-o£-httman 

male--or--remale--qenieal~--wnen--i~--e--~tate---ef---~extta~ 

stimtlietion-o~-arotlsalo 

i2J "ULTIMATE SEXUAL ACT" MEANS VAG IN~ 0~ ANAL SEXUAL 

INTERCOURSE, FELLATIO, CUNNILINGUS, ()R_i!E?TIALITY_._ 

NEW SECTION. Section 2. Public display or 

dissemination of OBSCENE material narmftll to minors. i!l A 

person having custody, control, or supPrvision of any 

commercial establishment or newsstand may not ~e9ligently 

KNOWIN~~y OR PURPOSELY: 

tltl_lll display that--is~narmf~l to OBSCENE material - ----
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minors in such a way that minors, as a part of the invited 

public, will be able to view the material; provided, 

however, that a person is considered not to have displayed 

OBSCENE material harmf~l to minors if the material is kept 

behind devices commonly known as blinder racks so that the 

lower two-thirds of the material is not exposed to view ~~ 

OTHER REASONABLE EFFORTS WERE MADE TO PREVENT VIEW OF THE 

MATERIAL BY A MINOR; 

t~till sell, furnish, present, distribute, or 

otherwise disseminate to a minor or allow a minor to view, 

with or without consideration, any OBSC~~~ material ehat-~~ 

he~mftll to minors; or 

t3t~ present to a minor or participate in presenting 

to a minor, with or without consideration, any performance 

that is harm£~% OBSCENE to minors. 

(2) A PERSON DOES NOT VIOLATE THIS SECTION IF: 

(A) HE HAD REASONABLE CAUSE TO BELIEVE THE MINOR-~~ 

18 YEARS OF AGE. "REASONABLE CAUSE" INCLUDES BUT IS NOT 

LIMITED TO BEING SHOWN A DRAFT CARD, DRIVER'S LICENSE, 

MARRIAGE LICENSE, BIRTH CERTIFICATE, EDUCATIONAL 

IDENTIFICATION CARD, GOVERNMENTAL IDENTIFICATION CARD, OR 

OTHER OFFICIAL OR APPARENTLY OyFICIAL CARD OR DOCUMENT 

PURPORTING TO ESTABLISH THAT THE PERSON IS 18 YEARS OF AGE; 

(B) THE PERSON IS, OR IS ACTING AS, AN EMPLOYEE OF A 

BONA FIDE PUBLIC SCHOOL, COLLEGE, OR UNIVERSITY OR A RETAIL 
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OUTLET AFFILIATED WITH AND SE!{_VING_ THE ED~CATIONAJ,._ __ P(JRPOSES 

QF A SCHOOL, COLLEGE, OR UNIVER,;ITYJ\ND THE MATERIAL OR 

PERFORMANCE WAS ~ISSEMINATED IN )\CCORCIANC_E _ _\"liT£! _ f'()l,_ICI~~ 

APPROVED BY THE GOVERNING BODY OF T_f!E _ll"JS'['!._r_lJT l()_N; 

I C) THE PEHSON IS AN OfF!<:_E:R_.___DIRECTOR, TRUSTEE, OR 

EMPLOYEE OF A PUBLIC LIBRJ>.RY OR .'1USf::UM AND___!!_!f___MAn:HiAL OR 

PERFORMANCE WAS ACQUIRED BY THE LIBRA~~ OR MUSEUM AND 

DISSEMINATED IN ACCORDANCE WITH POLICIES 1\PPROVED BY THE 

GOVERNING BODY CF THE LIBRARY OR MUSEUM; 

j_[l)__ AN EXHIBITION IN A _STATE OF NUDITY _I~__IOR 1\_ BONA 

FIDE SCIENTIFIC OR MEDICAL PURPOSE FOR A BONA FlOC SCHOOL, 

LIBRARY, OR MUSEUM; OR 

(E) THE PERSON IS A RETAIL SI\LES CLSRK _ '<III'H NO 

FINANCIAL INTEREST IN THE MATERIAL OR P~HFOR~NCE OR :N THE 

ESTABLISH~.ENT DISPLAYING OR 

PERFORMANCE. 

SELLING THE ~T~R:AL OR 
--~---~-

NEW SECTION. Section 3. NOTICE OF VIOLAT ION--'----l'!FFORE A 

COUNTY ATTORNEY MAY PROSECUTE A P~RSON FOR A CONTINUING 

VIOLATION OF [SECTION 2], HE SHALL DET2RMINE THA_T THE 

MATERIAL OR PERFORMANCE IS OBSCENE TO MINORS, GIVE THE 

ALLEGED VIOLATOR ACTUAL NOTICE OF THE DETERMINATION AND 

NOTICE c 'AT HE WILL BE PROS~CUTED IF HE DOES NOT DESIST, AND 

DETERML : THAT THE VIOLATION CONTINUED FOR AT LEAST 3 DAYS 

AFTER NO'fiCE WAS RECEIVED. THE PERSON MAY SEEK A DECLARAT()_~;' 

JUDGMENT ON THE QUESTION WHE'fHER THE MATERIAL OR PERFORMANCE 
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IS OBSCENE TO MINORS. THE STATUTE OF LIMITATIONS FOR THE 

OFFENSE IS TOLLED WHILE THE DECLARATORY JUDGMENT OR AN 

APPEAL FROM IT IS PENDING. 

NEW SECTION. Section 4. Penalties. 11) A person who 

is convicted of violating [section 2] is guilty of a 

misdemeanor and may be fined an amount not ie~s-tha~ TO 

EXCEED $500 oc BE imprisoned for ~RM not more--the"--% 

month TO EXCEED 6 MONTHS, or both. 

tit--Eeeh-~ey-that-a-~±oie~±on-of-tseet~on-~t-oeetlrs-or 

eonttn~e~--constittltes--a-s~parete-offense-and-±s-ptln±~habie 

as-e-eepe~ete-~iolat±ono 

t3t--B~ery-aet,-thin9r--or--transaet±on--proh±~±ted--by 

tseetion--rt--eonst±ttltes--a--separat~-oEfense-to-eaeh-±tem, 

±eetle,-or-t±tie-±nvoive~-and-is--pHni~hebie--as--a--eeparate 

oEEense-. 

t~ti11 For purposes of [section 2], multiple copies of 

the same title, monthly issue, volume and number issue, or 

other identical material constitutes a single offense. 

Section 5. Section 45-8-201, MCA, is amended to read: 

"45-8-201. Obscenity. (1) A person commits the offense 

of obscenity when, with knowledge of the obscene nature 

thereof, he purposely or knowingly: 

(a) sells, delivers, or provides or offers or agrees 

to sell, deliver, or provide any obscene writing, picture, 

recorti, or other representation or embodiment of the obscene 
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to anyone under the age of lBi 

(b) presents or directs an obscene play, dance, or 

other performance, or participates in that portion thereof 

which makes it obscene, to anyone under the age of 18; 

(c) publishes, exhibits, or otherwise makes available 

anything obscene to anyone under the age of 18; 

(d) performs an obscene act or otherwise presents an 

obscene exhibition of his body to anyone under the age of 

18; 

(e) creates, buys, procures, or po.ssesse:.:; obscene 

matter or material with the purpose to dis.semir,a::e it to 

anyone under the age of 18; or 

(f) advertises or other~ise promotes the sale of 

obscene material or materials represented or held out by him 

to be obscene. 

{2) A thing is obscene if: 

(a) (i) it is a representation or description of 

perverted ultimate sexual acts, actual or simulated; 

(ii) it is a patently offen~ive representation or 

description of normal ultimate sexual acts, actual or 

simulated; or 

(iii) it is a patently offensive representation or 

description of masturbation, excretory fuJlctions, or lewd 

exhibition of the genitals; and 

(b) taken as a whole the material: 
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(i) applying contemporary community standards, appeals 

to the prurient interest in sex; 

(ii) portrays conduct described in subsection 

(2)(a)(i), (ii), or {iii} ef--t~~s--~ee~ton in a patently 

offensive way; and 

(iii) lacks serious literary, artistic, political, or 

scientific value. 

(3) In any prosecution for an offense under this 

section, evidence shall be admissible to show: 

(a) the predominant appeal of the material and what 

effect, if any, it would probably have on the behavior of 

people; 

{b) the artistic, literary, scientific, educational, 

or other merits of the material; 

(c) the degree of public acceptance of the material in 

the community; 

(d) appeal to prurient interest or absence thereof in 

advertising or other promotion of the material; or 

(e) purpose of the author, creator, publisher, or 

disseminator. 

(4) A person convicted of obscenity shall be fined at 

least $500 but not more than Sl,OOO or imprisoned in the 

county jail for a term not to exceed 6 months, or both. 

(5} Cities, towns, or counties may adopt ordinances or 

resolutions which are more restrictive as to obscenity than 
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the provisions of this sect ion and 45-8-iW-l [ se_~i-.9_.!:!_~_1." 

Section 6. Section 45-8-203, MCA, is ame:1ded to read: 

"45-8-203. Certain motion picture theater employees 

not liable for prosecution. (1) As used 1n thi~ se~tion, 

''employee'' means any person regularly employed by the owner 

or operator of a motiun picture theater it he has no 

financial interest other than salary or wages in the 

ownership or operation of the motion picture theater, has no 

financial i~terest in or control over the seiect<on of the 

motion pictures shown in t·he theater, and is working within 

the motion picture theater where he is regularly employed. 

"Employee" does not include a manager of the motion picture 

theater. 

{21 No employee is liable to prosecution under 

45-B-201 and 45-a-~ei [section 2j or under any city or 

county ordinance for exhibiting or possessing with intent to 

exhibit any obscene motion picture provided the employee is 

acting within the scope of his regular employment at a 

showing open to the public.'1 

~w SECTIQN. Section 7. Repealer. Section 45-8-202, 

MCA, is repealed. 

NEW SECTION. Section 8. Codification instruction. 

[Sections 1 through 3 !l are intended to be codified as an 

integral part of Title 45, chapter 8, pdrt 2, and the 

provisions of Title 45, chapter 8, part 2, apply to 
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SENATE BILL NO. 342 

INTRODUCED BY HOFMAN, HANNAH, LEE, WALLIN, CLARK, KEATING, 

HARDING, DEBRUYCKER, KELLER, HOFFMAN, ELLISON, ZOOK, RICE, 

ANDERSON, SPRING, HIMSL, AAFEDT, VAUGHN, OWENS, THOMAS, 

PINSONEAULT, CRIPPEN, HARP, RASMUSSEN, GAGE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROHIBIT THE DISPLAY 

AND DISSEMINATION OF OBSCEN~ MATERIAL HARMPeb TO MINORS; 

AMENDING SECTIONS 45-8-201 AND 45-8-203, MCA; AND REPEALING 

SECTION 45-8-20 2, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. As used in [this 

act], the following definitions apply: 

(1) "Harmf~l DISP~AY OR DISSEMINATION OF OBSCENE 

MATERIAL to minors" means that quality of a description, 

exhibition, presentation, or representation, in whatever 

form, of ~tldi~YT sexual conduct,--~ex~a~--exe~~~m@ntr or 

sadomasochistic abuse when the material or performance, 

taken as a whole, has the following characteristics: 

Ia) it--fta~--a--p~edominant--tendeney--to--appeal ITS 

DOMINANT THEME APPEALS to a minor's prurient interest in 

sex; 

(b) it depicts or describes ntldi~Y7 sexual conduct7 

~~xtlal-ex~iteme~e, or sadomasochistic abuse in a manner that 

~n• LeOi<l.,••• CDu~;, 
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is patently offensive to prevei±in9 CONTEMPORA~Y standards 

in the adult community with respect to what is suitdble for 

minors; and 

{c) it lacks serious literary, scientific, artistic, 

or political value for minors. IF THE COURT FIN~_}'HA'l' THE 

MATERIAL OR PERFORMANCE HAS SERIOUS LITERARY, ~-_!>CTP.NTIFIC, 

ARTISTIC, OR POLITICAL VALUE FOR A S~GNIFICANT PERCENTAGE OF 

NORMAL OLDER MINORS, THE MATERIAL OR PERFORMANCE MAY NOT BE 

FOUND JO LACK SUCH VALUE FOR THE ENTIRE Cl.ASS OF MINORS, 

(2) "Material" means a book, magazine, newspaper, 

pamphlet, poster, print, picture, figure, 1.mage, 

description, motion picture film, record, recordir1g tape, or 

videotape (EXCEPT A_ MOTION PICTURE OR VIDEOTAP§_ RA']'Fl1_(;~ 

PG-13, OR R BY THE MOTION PICTURE ASSOCIATION OF AMCRICA). 

(3) ''Minor'' means a~-~nma~~~ed A person under 18 years 

of age. 

t4t--uNe9l~gent±yn--meBn~--eonsetotls±y--dt~~ega~din9--a 

ri~~-e~-existe~ee-of-eiretlmstanee~-of-whieh-a-per~en--~hotlld 

be--eware--to--the--de9ree--that--the-ri~~-d~~tate9 frem-the 

eondtlet-of-e-reasonable-per~on-ee~eer~i~97 

tet--the-eharaeter--and--eo~tent--of--any--mate~tal--o~ 

performanee--that--i~-ree~onebly-~tl9eeptible-to-exa~i~ation7 

and 

tbt--the-a9e-o£-the-minor~-Howe~er 1 -an--herte~t--mista~e 

w±~~--eonstitnte--an--exetlse-from-ltabil~ty--it the-defendant 
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made-e-reasoneh%~-bona-fide-attempt-to--ftseertain--~he--trtte 

ege-o£-the-minero 

t5tl!l "Newsstand" means a stand that distributes Ot" 

sells newspapers or magazines. 

t6t--uH~dityU-mean~-the-showin9-of-the--h~man--mBle--or 

female--9enitals,--p~bie--area,-or-htlttoe~~-with-ie~~-tha~-a 

fttll-opaqtte-eove~in~,-the-~howing--or--eny--portion--o£--tn~ 

female--breast--below-the-top-of-the-nipple-with-less-than-a 

fall-opaque-eovering,--or--the--depietion--of--eovered--maie 

genital~-in-a-dieeernibly-tttr9id-eteteo 

t=ftill "Performance" means any motion picture, film, 

OR videotape (EXCEPT A MOTION PIC'l'URE OR VIDEOTAPE RATED G, 

PG, PG-13, OR R BY THE MOTION PICTURE ASSOCIATION OF 

AMERICA)72_ phonograph record-,.!_ compact diskt.!._ tape 

recording,L preview,.!_ trailer,.!_ play,.!_ show,L skittL dance,.!... 

or other exhibition played or performed before an audience 

of one or more, with or without consideration. 

tBtill "Person" means any individual, partnership, 

association, corporation, or other legal entity of any kind. 

t9t1ll uReeso~able-bono-fide-at~emptn-mean~-an-ettempt 

te--e~ee~tbin--~he--trtte--age--of--the--mt~o~--by--reqttiring 

prod~etion-o£-e-d~iver~~-iieense,--marriage--}ieen~e,--bir~h 

eert±£±eate-,-or-e-qovernmeftte~-or-edueattona}-identifieation 

eerd--er--paper--rather--than--relying--~oieiy--en--the-oral 

aiiegations-or-apparent-ege-o£-the-minor ~~RURIEN~NTERES~ 
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IN SEX" MEANS A SHAMEFUL OR MORBID INTEREST IN SEX OR ----
EXCRETION. 

ti9till "Sexual conduct" includes: 

(a) vaginal, anal, or oral intercourse, whether actual 

or simulated, normal or perverted-;..:__ A SEXLlAL ACT IS 

SIMULATED WHEN IT GIVES THE APPEARANCE OF __ _[JEPlCTING _ACTUAL 

SEXUAL ACTIVITY OR THE CONSUMMATION OF AN ULTIMATE SEXUAL 

ACT. 

{b} masturbation, excretory functions, or lewd 

exhibition of uncovered genitals OR FEMALE_~~EASTS; 

(c) sadomasochistic abuse, meaning an act or condition 

that depicts torture, physical restraint by being fettered 

or bound, or flagellation of or by a nude person or a person 

clad in undergarments or in a revedling or bizarre costume. 

tllt-nS@xttai--exeiteme~tn--mean~-th~-eend+tien-oe-nttman 

maie--or--£emate--gen~tal~--when--~n--a- ~tat~---of---~exttai 

stimttlation-o~-arott~ai~ 

"'ULTIMATE SEXUAL AC'l'" MEANS VAGINAL OR ANAf SEXUAL ---- ----------- --
( 9) 

INTERCOURSE, FELLATIO, CUNNJ[,J NGUS ,_()R HlSl' !~.1 In. 

NEW SECT ION. Section 2. Pub I i c displdy or 

dissemination of OBSCENE material ~arm~Ml Lo minors. ~l A 

person having custody, control, or su{lCrvisiOJl of any 

commercial establishment or newsstand may nol ne9li9ently 

KNOWINGLY OR PURPOSELY: 

tit~l display OBSCENE material ~h~t--i~-~ct~mf~~ to 
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minors in such a way that minors, as a part of the invited 

public, will be able to view the material; provided, 

however, that a person is considered not to have displayed 

OBSCENE material ha~m£~% to minors if the material is kept 

behind devices commonly known as blinder racks so that the 

lower two-thirds of the material is not exposed to view OR 

OTHER REASONABLe EFFORTS WERE MADE TO PREVENT VIEW OF THE 

MATERIAL BY A MI~OR; 

ti!ti!D_ sell, furnish, present, distribute, or 

otherwise disseminate to a minor or allow a minor to view, 

with or without consideration, any OBSCEN~ material that--is 

hsrm£~1-to-m±fter~; or 

Htill_ present to a minor or participate in presenting 

to a minor, with or without consideration, any performance 

that is ~arm£~1 OBS~E~~ to minors. 

(2) A PERSON DOES NOT VIOLATE THIS SECTION IF: 

(A) HE HAD REASONABLE CAUSE TO BELIEVE THE MINOR WAS 

18 YEARS _ _(lF AGE. "REASQI.ABLE __ _fAUSE" INCLUDES BUT IS NOT 

LIMITED TO BEING SHOWN A DRAFT CARD, DRIVER'S LICENSE, 

MARRIAGE LICENSE, BIRTH CERTIFICATE, EDUCATIONAL 

IDENTIFICATION CARD, GOVERNMENTAL IDENTIFICATION CARD, OR 

OTHER OFFICIAL OR APPARENTLY OF"FICIAL CARD OR DOCUMENT 

PURPORTING TO ESTABLISH THAT THE PERSON IS 18 YEARS OF AGE; 

(B) THE PERSON IS, OR IS ACTING AS, AN EMPLOYEE OF A 

BONA FIDE PUBLIC SCHOOL, COLLEGE, OR UNIVERSITY OR A RETAIL 
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OUTLET AFFILIATED WITH _AND §ERVING THE EDUCA_TION!'>!c- __ PURPOSES 

OF A SCHOOL, COLLEGE, OR UNIVERSITY ANLl_"l'HE MA"]'F,!<IAL OR 

PERFORMANCE WAS DISSEMINATED IN ACCORDANCE WITH POLICIES ------- ~-~----- -------

APPROVED_ BY THE GOVERNING BODYOF THE~TITU:r.fONi 

(C) THE PERSON_ IS AN OFFICER, DIR~CTtJ><, _TRUSTE_E:, OR 

EMPLOYEE OF A PUBLIC LIBRARY OR MUSEUM AND THE _MATF.R_!i'L OR 

PERFORMANCE WAS ACQUIRED BY TH__E:____I,__!__E!RARl'_ __ QR __1'1_\JSEl!_l:l__ AND 

DISSEMINATED IN ACCORDANCE WITH POLICIES __ 1\_~Pf<O_\/E[)_ BY __ T_H__E; 

GOVERNING BODY CF THE LIBRARY OR MUSEUM; 

(D) AN EXHIBITION IN A STATE OF NUDITY IS_fOR !'>BON~\_ 

FIDE SCIENTIFIC OR MEDICAL PURPOSE FOR A BONA ~l~~-~CHOOL, 

LIBRARY, OR MUSEUM; OR 

IE) THE _PERSON IS RETAIL A SALES CLERK 
-------

WITH NO 
---~---

FINANCIAL INTEREST IN THE MATER !AL OR _ _l'_ERFO~'-\ANC:E 0£ _I t-l___T__HE 

ESTABLISHMENT DISPLAYING OR SELLING THE MATFRlAL OR ----- -----

PERFORMANCE. 

!JEW SECTION. Section 3. NO'l'ICE OF VIQL_AT_ION ._ BFF"ORE A 

COUNTY ATTORNEY MAY PROSECUTE_~ PERS~!J __ FQR A CONTINUING 

VIOLATION OF [SECTION_ 2], HE SHALL __ DEI'EHMI!JE_ TH_AT THE 

MATERIAL OR PERFORMANCE IS OBSCENE TO MI~Of<~c ___ G_l_V~ 

ALLEGED VIOLA'I'QR ACTUAL NOTICE OF THE _D_F:TERMl~ATION AND 

NOTICE "''AT HE WILL BE PROSECUT>:D IF HE DOES N()T DE~_lS'I", AND 

DETERMic c THAT THE VIOLATION CONTTNUED FOR AT LEAST 3 DAYS ----

AFTER NOTICE WAS RECEIV>:D. THE PERSON MAY SUCK A DECLARATORY 
--- --~--------~------ - -- -------

JUDGMENT ON THE QUESTI()_N_HHETH!';R _ _'l'!l_E MA'!'_E:_I<lAL OR I'_ERrG~M_!\NCE 
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IS OBSCENE TO MINORS. THE STATUTE OF LIMITATIONS FOR THE 

OFFENSE IS TOLLED WHILE THE DECLARATORY JUDGMENT OR AN 

APPEAL FROM IT IS PENDING. 

NEW SECTION. Section 4. Penalties. 11) A person who 

is convicted of violating [section 2] is guilty of a 

misdemeanor and may be fined an amount not ~e~~-than TO 

EXCEED $500 or BE imprisoned for A TERM not mo~e--than--i 

month ~0 EXCEED 6 MONTHS, or both. 

tit--Eaeh-day-that-a-vtotation-oE-t~eetton-Zt-oee~r~-or 

eont±nttes--eon~titttt~s--a-~eparate-offen~e-and-i~-p~ni~habte 

as-a-separate-violation~ 

t3t--Every-aet,-thin~,--or--tran~aet±on--pron±bited--by 

tseetion--rt--eonst±ttttes--a--~eparate-offense-to-eaeh-item7 

is~tter-or-title-invoived-and-is--ptln±~nahie--e~--a--separate 

offenseo 

t4tlll For purposes of (section 2], multiple copies of 

the same title, monthly issue, volume and number issue, or 

other identical material constitutes a single offense. 

Section 5. Section 4S-8-20l, MCA, is amended to read: 

•45-9-201. Obscenity. (l) A person commits the offense 

of obscenity when, with knowledge of the obscene nature 

thereof, he purposely or knowingly: 

(a) sells, delivers, or provides or offers or agrees 

to sell, delivei, or provide any obscene writing, picture, 

record, or other representatio11 or embodiment of the obscene 
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to anyone under the age of 18; 

(b) presents or directs an obscene play, dance, or 

other performance, or participates in that portion thereof 

which makes it obscene, to anyone under the age of 18; 

(c) publishes, exhibits, or otherwise makes available 

anything obscene to anyonP under the age of 18; 

{d) performs an obscene act or otherwise presents an 

obscene exhibition of his body to anyone under the age of 

18; 

(e) creates, buys, procures 1 or posse-sses obscene 

matter or material with the purpose to disseminate it to 

anyone under the age of 18; or 

(f) advertises or otherwise promotes the sale of 

obscene material or materials represented or held out by him 

to be obscene. 

(2) A thing is obscene if: 

Ia) {i) it is a representation or description of 

perverted ultimate sexual acts, actual or siml:lated; 

(ii) it is a patently offensive represPntation or 

description of normal ultimate sexu~l acts, a~tual or 

simulated; or 

(iii) it is a patently offensive rt'pre:;Pntation or 

description of masturbation, excretory functions, or lewd 

exhibition of the genitals; and 

(b) taken as a whole the material: 
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(i) applying contemporary community standards, appeals 

to the prurient interest in sex; 

(ii) portrays conduct described in subsection 

(2}(a}(i), (ii), or (iii) e£--tnt~--see~±o~ in a patently 

offensive way; and 

(iii) lacks serious literary, artistic, political, or 

scientific value. 

(3} In any prosecution for an offense under this 

section, evidence shall be admissible to show: 

{a) the predominant appeal of the material and what 

effect, if any, it would probably have on the behavior of 

people; 

(b) the artistic, literary, scientific, educational, 

or other merits of the material; 

(c) the degree of public acceptance of the material in 

the community; 

(d) appeal to prurient interest or absence thereof in 

advertising or other promotion of the material; or 

(e) purpose of the author, creator, publisher, or 

disseminator. 

{4) A person convicted of obscenity shall be fined at 

least $500 but not more than $1,000 or imprisoned in the 

county jail for a term not to exceed 6 months, or both. 

(5) Cities, towns, or counties may adopt ordinances or 

resolutions which are more restrictive as to obscenity than 
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the provisions of this sect ion and 4:.-fJ-~IH~ l_::;_e_c:_~_i._on 21." 

Section 6. Section 45-8--203, MCA, is amended to read: 

•45-8-203. Certain motion picture theater employees 

not liable for prosecution. (1) As used in this section, 

"employee" means any person regularly employed by the owner 

or operator of a motion picture theater iE he has no 

financial interest other than salary or wages in the 

ownership or operation of the motion picture theater, has no 

financial interest in or control over the selection of the 

motion pictures shown in the theater, and is working within 

the motion picture theater where he is regularly employed. 

"Employee" does not include a manager of the motion picture 

theater. 

(2) No employee is liable to prosecucio~ under 

45-8-201 and 45-8-~9~ (section 2] or under any city or 

county ordinance for exhibiting or possessing with intent to 

exhibit any obscene motion picture provided the employee ~s 

acting within the scope of his regular em~loyment at a 

showing open to the public." 

NEW SECTION. Section 7. Repealer. Section 45-8-202, 

MCA, is repealed. 

NEW SECTION. Section B. Codification instruction. 

[Sections 1 through 3 !l are intended to be c0J1fied as an 

integral part of Title 45, chapter 8, part 2, and the 

provisions oE Title 45, chapter 8, part 2, apply to 
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