SENATE BILL NO. 342

INTRODUCED BY HOFMAN, HANNAH, LEE, WALLIN, CLARK, KEATING,
HARDING, DEBRUYCKER, KELLER, HOFFMAN, ELLISON, Z00K, RICE,
ANDERSON, SPRING, HIMSL, AAFEDT, VAUGHN, OWENS, THOMAS,
PINSONEAULT, CRIPPEN, HARP, RASMUSSEN, GAGE

IN THE SENATE

FEBRUARY 4, 1989 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

FIRST READING.

FEBRUARY 15, 1989 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPCORT ADOPTED.
FEBRUARY 16, 1989 PRINTING REPORT.
FEBRUARY 17, 1989 SECOND READING, DO PASS.
FEBRUARY 18, 1989 ENFROSSING REPORT.
FEBRUARY 20, 1989 TﬁIRD READING, PASSED.

AYES, 50; NOES, 0.
TRANSMITTED TO HOUSE.
IN THE HOUSE

FEBRUARY 21, 1989 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

FIRST READING.

MARCH 27, 1989 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED, REPORT
ADOPTED.

MARCH 28, 1989 SECOND READING, CONCURRED IN AS
AMENDED.

MARCH 29, 1989 THIRD READING, CONCURRED IN.

AYES, 97; NOES, 0.

RETURNED TO SENATE WITH AMENDMENTS.



IN THE SENATE

APRIL 3, 1989 ON MOTION, CONSIDERATION PASSED UNTIL
THE 77TH LEGISLATIVE DAY.

APRIL 6, 1989 RECEIVED FROM HOUSE.

SECOND READING, AMENDMENTS
CONCURRED IN.

APRIL 10, 1989 THIRD READING, AMENDMENTS
CONCURRED 1IN.

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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SECTIONS

45-8-201 AND 45-8-203, MCA; AND REPEALING SECTION

45-8-202, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Ddefinitions. aAs used in (this

act}, the following definitions apply:

(1) "Barmful ko minors” means that quality of a

description, exhibition, presentation, or representation, in
whatever form, of nudity, sexual conduct, sexual excitement,

or sadomascchistic abuse when the material or performance,

taken as a whole, has the following characteristics:

{a) it has a predominant tendency to appeal to a

minor's prurient interest in sex;

{b) it depicts or describes nudity, sexual conduct,

sexual excitement, or sadomasochistic abuse in a manner that
is patently offensive to prevailing standards in the adult
community with respect to what is suitable for winors; and

(c) it lacks serious literary, scientific, artistic, or
pelitical value for minors,

(2} "Material" means a book, magazine, newspaper,
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pamphlet, poster, print, pPlicture, figure, image,

description, motion picture film, record, recording tape, or

videctape.

(3) "Minor" means an unmarried person under 18 years of
age. 7

{4) “Negligently" means consciously disregarding a risk

or existence of circumstances of which a person should be

aware to the degree that the risk deviates from the conduct

of a reasonable person concerning:

{a) the character and

content of any material or

performance that is reasonably susceptible to examination;

and

{b) the age of the minor. However, an honest mistake

will constitute an excuse from liability if the defendant

made a reascnable bona fide attempt to ascertain the true

age of the minor.

{5) "Newsstand" means a stand that distributes or sells

newspapers Or magazines.

(6} "Nudity" means the showing of the human male or

female genitals, pubic area, or buttocks with less than a

full opaque covering, the showing of any portion of the

female breast

below the top of the nipple with less than a

full opague covering, or the depiction of covered male

genitals in a discernibly turgid state.

{7} "“Performance" means any motion picture, Ffilm,

g INTRODUCED BILL
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videotape, phonograph record, compact disk, tape recording,
preview, trailer, play, show, skit, dance, or other
exhibition played or performed before an audience of one or
more, with or without consideration.

(8} "Person" means any individual, partnership,
association, corpeoration, or other legal entity of any kind.

(9) “"Reasonable bona fide attempt” means an attempt to
ascertain the true age of the minor by requiring productien
of a driver's license, marriage license, birth certificate,
or a governmental or educational identification card or
paper rather than relying solely on the oral allegations or
apparent age of the minor.

(10) “Sexual conduct" includes:

{a) vaginal, anal, or oral intercourse, whether actual
or simulated, normal or perverted;

{b) masturbation, excretory functions, or lewd
exhibition of uncovered genitals;

{c) sadomasochistic abuse, meaning an act or condition
that depicts torture, physical restraint by being fettered
or bound, or flagellation of or by a nude person or a person
ciad in undergarments or in a revealing or bizarre costume.

(11) "Sexual excitement” means the condition of human

male or female genitals when in a state of sexual

stimulation or arcusal.

NEW SECTION. Section 2. Public display or
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dissemination of material harmful to minors. A person having
custody, control, or supervision of any commercial
establishment or newsstand may not negligently:

(1) display material that is harmful to minors in such
a way that minors, as a part of the invited public, will be
able to view the material; provided, however, that a person
is considered net to have displayed material harmful to
minors if the material is kept behind devices commonly known
as blinder racks so that the lower two-thirds of the
material is not exposed to view;

(2) sell, furnish, present, distribute, or otherwise
disseminate to a minor or allow a minor to vwview, with or
without consideration, any material that is harmful to
minors; or

{3) present to a minor of participate in presenting to
a minor, with or without consideration, any performance that
is harmful to minors.

NEW SECTION. Section 3, Penalties. (1) A person who is
convicted of violating [section 2] is guilty of a
misdemeanor and may be fined an amount not less than $500 or
imprisoned for not more than 1 month, or both.

(2) Each day that a vioclation of [section 2] occurs or
continues constitutes a separate offense and is punishable

as a separate violation.

(3} Every act, thing, or transaction prohibited by

LY



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1355/01

[section 2] constitutes a separate offense to each item,
issue, or title involved and is punishable as a separate
offense.

{4) For purposes of [section 2], multiple copies of the
same title, monthly issue, volume and number issue, or other
identical material constitutes a single offense.

Section 4. section 45-8-201, MCA, is amended to read:

"45-8-201. Obscenity. (1) A person commits the offense
of obscenity when, with knowledge of the obscene nature
thereof, he purposely or kKnowingly:

{a) sells, delivers, or provides or offers or agrees to
sell, deliver, or provide any obscene writing, picture,
record, or other representation or embodiment of the cobscene
to anycne under the age of 18;

(b presents or directs an obscene play, dance, or
other performance, or participates in that portion thereof
which makes it obscene, to anyone under the age of 18;

(c) publishes, exhibits, or otherwise makes available
anything obscene to anyone under the age of 18;

{d) performs an obscene act or otherwise presents an
obscene exhibition of his body to anyone under the age of
18;

(e) creates, buys, procures, o©Or possesses obscene
matter or material with the purpose to disseminate it to

anycone under the age of 18; or

—5-

10
11
12
13
14
15
16
17
18
19
290
21
22
23
24

25

LC 1355/01

(f) advertises or otherwise promotes the sale of
obscene material or materials represented or neld out by him
to be obscene.

{2) A thing is obscene if:

fa) (i) it is a representation or description of
perverted ultimate sexual acts, actual or simulated:

{ii) it is a patently offensive representation or
description of normal ultimate sexual acts, actual or
simulated; or

{iii) it is a patently offensive representatiaon or
description of masturbaticn, excretory functions, or lewd
exhibition of the genitals; and

{b) taken as a whole the material:

(i) applying contemporary community standards, appeals
to the prurient interest in sex;

{il) portrays conduct described in subsection {2)(a)(i),
(ii), or (iii) ef-this-sectien in a patently offensive way;
and

{iii) lacks serious literary, artistie, political, or

scientific value.

{3) 1In any prosecution €for an offense under this
section, evidence shall be admissible to show:

(a) the predominant appeal of the material and what

effect, if any, it would probably have on the behavior of

people;
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(b) the artistic, literary, scientific, educaticnal, or
other merits of the material;

{c) the degree of public acceptance of the material in
the community;

{d) appeal to prurient interest or absence thereof in
advertising or other promotion of the material; or

{e) purpose o©of the author, creator, publisher, or
disseminator.

{4) A person convicted of obscenity shall be fined at
least $500 but not more than $1,000 or imprisoned in the
county jail for a term not to exceed 6 months, or both.

{5) Cities, towns, or counties may adopt ordinances or
resolutions which are more restrictive as to cbscenity than
the provisions of this section and 45-8-282 |[section 2]."

Section 5, section ¢5-8-203, MCA, is amended to read:

"45-8-203. Certain motion picture theater employees not
liable for prosecution. (1) As wused in this section,
“employee" means any person regularly employed by the owner
or operator of a motion picture theater if he has no
financial interest other than salary or wages in the
ownership or operation of the motion picture theater, has no
financial interest in or control over the selection of the
motion pictures shown in the theater, and is working within
the motion picture theater where he is regularly employed.

"Employee" does not include a manager of the motion picture
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theater.

(2) No employee is liable to prosecution under 45-8-201
and 45-8-282 [section 2] or wunder any city or county
ordinance for exhibiting or possessing with intent to
exhibit any obscene motion picture provided the employee is
acting within the scope of his regular employment at a

showing open to the public.”

NEW SECTION. Section 6. Repealer. Section = 45-B-202,

MCA, is repealed.

NEW SECTION. Section 7. cCodification instruction.
[Sections 1 through 3] are intended to be codified as an
integral part of Title 45, chapter B8, part 2, and the
provisions of Title 45, chapter 8, part 2, apply to
[sections 1 through 3].

-End-
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APPROVED BY COMMITTEE
ON JUDICLARY
SENATE BILL NO. 342
INTRODUCED BY HOFMAN, HANNAH, LEE, WALLIN, CLARK, KEATING,
HARDING, DEBRUYCKER, KELLER, HOFFMAN, ELLISON, ZQOK, RICE,
ANDERSON, SPRING, HIMSL, AAFEDT, VAUGHN, OWENS, THOMAS,

PINSONEAULT, CRIFPEN, HARP, RASMUSSEN, GAGE

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROHIBIT THE DISPLAY
AND DISSEMIMNATION OF MATERIAL HARMFUL TO MINORS; AMENDING
SECTIONS 45-8-201 AND 45-8-203, MCA;: AND REPEALING SECTION
45-8-202, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. pefinitions. As used in (this
act], the following definitions apply:

{1) "Harmful to minors" means that gquality of a
description, exhibition, presentation, or representation, in
whatever form, of nudity, sexual conduct, sexual excitement,
or sadomasochistic abuse when the material or performance,
taken as a whale, has the following characteristics:

(a) it has a predominant tendency toc appeal to a
minor's prurient interest in sex;

(b)Y it depicts or describes nudity, sexual conduct,
sexual excitement, or sadomasochistic abuse in a manner that
is patently offensive to prevailing standards in the adult

community with respect to what is suitable for minors; and
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(c) it lacks serious literary, scientifiec, artistic,
or political value for minors.

(2) “Material" means a book, magazine, newspaper,
pamphlet, paster, print, picture, fiqure, image,

description, motion picture film, record, recording tape, or

videotape.

{3} "Minor" means an unmarried person under 18 years
of age.

{4) "Negligently" means consciously disregarding a

risk or exlistence of circumstances of which a person should
be aware to the degree that the risk deviates Efrom the
conduct of a reasonable person concerning:

(a) the character and content of any material or
performance that is reasonably susceptible to examination;
and

{b) the age of the minor. However, an honest mistake
will constitute an excuse from liability i1f the defendant
made a reasonable bona fide attempt to ascertain the true
age of the minor.

(5) "Newsstand" means a stand that distributes or
sells newspapers or magazines.

{6) "Nudity" means the showing of the human male or
female genitals, pubic area, or buttocks with 1less than a
full opaque covering, the showing o©of any portion of the

female breast below the top of the nipple with less than a

-2- SB 342

SECOND READING



10
1l
12
13
14
15
16
17
18
12
20

21

23
24

25

SB 0342/02

full opaque covering, or the depiction of covered male
genitals in a discernibly turgid state.

{7) "Performance" means any motion picture, £ilm,
videctape, phenograph record, compact disk, tape recording,
preview, trailer, play, show, skit, dance, or other
exhibition played or performed before an audience cof one or
more, with or without consideration.

(8} "Person" means any individual, partnership,
association, corporaticn, or other legal entity of any kind.

(3} "Reasonable bona fide attempt” means an attempt to
ascertain the true age of the minor by requiring production
of a driver's license, marriage license, birth certificate,
or a governmental o¢r educational identification card or
paper rather than relying solely on the cral allegations or
apparent age gf the minor.

(10) "Sexual conduct” includes:

{a) wvaginal, anal, or oral intercourse, whether actual
or simulated, normal or perverted;

{b) masturbation, excretory functions, or lewd
exhibition of uncovered genitals;

{c} sadomascchistic abuse, meaning an act or condition
that depicts torture, physical reustraint by being fettered
or bound, or flagellation of or by a nude person or a person
clad in undergarments or in a revealing or bizarre costume.

(l1) "Sexual excitement" mean: the condition of human

-3- SB 342
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-male or female genitals when in a state of sexual
stimulation or arousal.

NEW SECTION. Section 2. Public display or

dissemination of material harmful to minors. A person having
custody, control, or supervision of any commercial
establishment or newsstand may not negligently:

(1) display material that is harmful to minors in such
a way that minors, as a part of the invited public, will be
able to view the material; provided, however, that a perseon
is considered not to have displayed material harmful to
minors 1f the material is kept behind devices commonly known
as blinder racks so that the lower two-thirds cf the
material is not exposed to view;

(2) sell, furnish, present, distribute, or otherwlse
disseminate to a minor or allow a minor to view, with or
without consideration, any material that is harmful to
minors; or

{3) present to a minor or participate in presenting to
a minor, with or without consideration, any performance that

is harmful to minors.

NEW SECTICN. Section 3. Ppenalties. (1) A person who
is convicted of violating {section 2] 1is guilty of a
misdemeanor and may be fined an amount not tess-than TO
EXCEED $500 or BE imprisoned for A TERM not more--than--%

month TQ EXCEED &6 MONTHS, or both.

—4- SB 342
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t2y-~Each-day-that-a-viciatien-of-{aection-2}-cccurs-or
continues--constitutea--a-separate-offense-and-ts-punishabie
as—a—sepnrate-eiolatiénr

t3y-~-Byery-act;-thing7—-or--transdasction--prohibited--by
{sectron--2}-~constitutea--a—-separate-offense-te-each-items
tasuer-or-titie-invetved-and-is--punishabte--as—-a--separate
offenaes

t43(2) For purposes of [section 2], multiple copies of
the same title, monthly issue, volume and number issue, or
other identical material constitutes a single cffense.

Section 4. Section 45-8-201, MCA, is amended to read:

"45-8-201. Obscenity. (1) A person commits the offense
of obscenity when, with knowledge of the obscene nature
therecf, he purposely or knowingly:

(a) sells, delivers, or provides or offers ar agrees
to sell, deliver, or provide any obscene writing, picture,
record, or other representation or embodiment of the obscene
to anyone under the age of 18;

{b} presents or directs an obscene play, dance, or
other performance, or participates in that portion thereof
which makes it obscene, to anyone under the age of 18;

(e} publishes, exhibits, or otherwise makes available
anything obscene to anyone under the age of 18;

{d) performs an obscene act or otherwise presents an

obscene exhibition of his body to anyone under the age of
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18;

(e} creates, buys, procures, Or possesses oObscene
matter or material with the purpose to disseminate it to
anyone under the age of 18; or

{f) advertises or otherwise promotes the sale of

.
obscene material or materials represented or held out by him
to be obscene.

(2) A thing is obscene if:

{a) (i) it is a representation or description of
perverted ultimate sexual acts, actual or simulated;

(iiy it is a patently cffensive representation or
descripticen of normal ultimate sexual acts, actual or
simulated; or

(iii) it 1is a patently offensive representation or
description of masturbation, excretory functions, or lewd
exhibiticn of the genitals; and

(b) taken as a whole the material:

(i) applying contemporary community standards, appeals
to the prurient interest in sex;

(i1} portrays conduct described in subséction
(2)(ay{iy, (i1), or (iii} ef-—-this--seerion in a patently
offensive way; and

{iii) lacks seriocus literary, artistic, political, or

scientific value,

{3) In any prosecution for an offense under this

-6- ] SB 342
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section, evidence shall be admissible to show:

{a) the predominant appeal of the material and what
effect, if any, it would probably have con the behavior of
pecple;

{b) the artistic, literary, sclentific, educational,
or other merits of the material;

{c) the degree of public acceptance of the material in
the community;

t{d) appeal to prurient interest or absence thereof in
advertising or other promotion cf the material; or

(e} purpose of the author, creator, publisher, or
disseminator.

(4) A person convicted of obscenity shall be fined at
least $%500 but not more than $1,000 or imprisoned in the
county jail for a term not to exceed 6 months, or both.

(5) Cities, towns, or counties may adopt ordinances or
resolutions which are more restrictive as to obscenity than
the provisions of this section and 45-8-282 [section 2]."

Section 5. sSection 45-8-203, MCA, is amended to read:

*45-8-203. Certain motion picture theater employees
not 1liable for prosecution. (1) As used in this section,
"employee" means any person regularly employed by the owner
or operator of a motion picture theater 1if he has no
financial interest other than salary or wages in the

ownership or operation of the mution picture theater, has no

- SB 142
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financial interest in or control over the selecticn aof the
motion pictures shown in the theater, and is working within
the motion picture theater where he is regularly employed.
"Employee" does not include a manager of the motion picture
theater.

(2} No employee is 1liable to prosecution under
45~8-201 and 4$5-8-202 [section 2] or under any city or
county ordinance for exhibiting or possessing with intent to
exhibit any obscene motion picture provided the employee is
acting within the scope of his regular employment at a
showing open to the public.”

NEW SECTION. Section 6. Repealer. sSection 45-8-202,

MCA, is repealed.

NEW SECTION. Section 7. cCodification instruction.
[Sections 1 through 3] are intended to be codified as an
integral part of Title 45, chapter 8, part 2, and the
provisions of Title 45, chapter 8, part 2, apply to
{sections 1 through 3].

-End-
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SENATE BILL NO, 142
INTRODUCED BY HOFMAN, HANNAH, LEE, WALLIN, CLARK, KEATING,
HARDING, DEBRUYCKER, KELLER, HOFFMAN, ELLISON, ZQOK, RICE,
ANDERSON, SPRING, HIMSL, AAFEDT, VAUGHN, OWENS, THOMAS,

PINSONEAULT, CRIPPEN, HARP, RASMUSSEN, GAGE

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROHIBIT THE DISPLAY
AND DISSEMINATION OF MATERIAL HARMFUL TO MINORS; AMENDING
SECTIONS 45-8-201 AND 45-8-203, MCA; AND REPEALING SECTION
45-8-202, MCA."

BE IT ENACTED BY THE LEGISLATURE OF TRE STATE OF MONTANA:

NEW SECTION. Section 1. pefinitions. As used in (this
act), the following definitions apply:

(1) "Harmful te minors" means that gquality of a
description, exhibition, presentatiocn, or representation, in
whatever form, of nudity, sexual conduct, sexual excitement,
or sadomasochistic abuse when the material or performance,
taken as a whole, has the following characteristics:

{a) it has a predominant tendency to appeal to a
minor's prurient interest in sex;

(b) it depicts or describes nudity, sexual conduct,
sexual excitement, or sadomasochistic abuse in a manner that
is patently offensive to prevailing standards in the adult

community with respect to what is suitable for minors; and
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(c) it lacks serious literary, scientific, artistic,
or political value for minors.

' {2) ‘"Material" means a book, magazine, newspaper,
pamphlet, poster, print, picture, figure, image,
description, motion picture film, record, recording tape, or
videotape.

{3} "Minor" means an unmarried person under 18 years
of age.

(4) "Negligently"™ means consciocusly disregarding a
risk or existence of circumstances of which a person should
be aware to the degree that the risk deviates from the
conduct of a reasonable person concerning:

{a) the character and content of any material or
performance that is reasonably susceptible to examination;
and

[b} the age of the minor. However, an honest mistake
will constitute an excuse from liability if the defendant
made a reasonable bona fide attempt to ascertain the true
age of the minor.

(5) "Newsstand” means a stand that distributes or
sells newspapers or magazines.

(6) "Nudity" means the showing of the human male or
female genitals, pubic area, or buttocks with less than a
full opague covering, the showing of any portion of the

female breast below the top of the nipple with less than a

-2- SB 342
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full opaque covering, or the depiction of covered male
genitals in a discernibly turgid state.

(7) "Performance” means any motion picture, film,
videotape, phoncgraph record, compact disk, tape recording,
preview, trailer, play, show, skit, dance, or other
exhibition played or performed before an audience of one or
mere, with or without consideration.

(8) "Person" means any individual, parktnership,
association, corporation, or other legal entity of any kind.

{9) "Reasonable bona fide attempt" means an attempt to
ascertain the true age of the minor by requiring production
of a driver's license, marriage license, birth certificate,
or a governmental or educational identification card or
paper rather than relying soclely on the oral allegations or
apparent age of the minor.

{10) "Sexual conduct" includes:

{a) wvaginal, anal, or oral intercourse, whether actual
or simulated, normal or perverted:

(b) masturbation, excretory functicns, or lewd
exhibition of uncovered genitals;

{c) sadomasochistic abuse, meaning an act or condition
that depicts torture, physical restraint by being fettered
or bound, or flagellation of or by a nude person or a person

clad in undergarments or in a revealing or bizarre costume.

{11} "Sexual excitement” means the condition of human

-3- SB 342
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male or female genitals when in a state of sexual

stimulation or arousal.

NEW_SECTION. Section 2. public display or
dissemination of material harmful to minors. A person having
custoedy, control, or supervision of any commercial
establishment or newsstand may not negligently:

(1) display material that is harmful to minors in such
a way that minors, as a part of the invited public, will be
able to view the material; provided, however, that a person
is considered not to have displayed material harmful to
minors if the material is kept behind devices commonly known
as blinder racks so that the lower two-thirds of the
material is not exposed to view;

(2) sell, furnish, present, distribute, or otherwise
disseminate to a minor or allow a minor to view, with or
without consideration, any material that is harmful to
minors; or

{3) present to a minor or participate in presenting to
a minor, with or without consideration, any performance that

is harmful to minors.

NEW SECTION. Section 3. renalties. (1) A person who
is convicted of violating [section 2] 1is guilty of a
misdemeanor and may be fined an amount not tess-than TO
EXCEED $500 or BE imprisoned for A TERM not more--than--1

menth TO EXCEED 6 MONTHS, or both.

-4~ SB 2
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t2y--Bach-day-that-a-viotation-of-faeckion-2}-accurs-or
continnes--constitutes—-a-separate-offense-and-is-punishabie
as-a-separate-viotations

t3y--Every-act;-thing;——or-—transactien--prohibited--by
tsection--2i--constitutes--a--separate-offense-to-each-ttemy
resuer-or-titie-involved-and-ts--punishablie--as--a--separate
offense

t43¥(2) For purposes of [section 2], multiple copies of
the same title, monthly issue, volume and number issue, or
other identical material constitutes a single offense.

Section 4. section 45-8-201, MCA, is amended to read:

"45-8-201. Obscenity. (1) A person commits the offense
of obscenity when, with knowledge of the obscene nature
thereof, he purposely or knowingly:

{(a) sells, delivers, or provides or offers or agrees
to sell, deliver, or provide any obscene writing, picture,
record, or other representation or embodiment of the obscene
to anyone under the age of 18;

{b) presents or directs an obscene play, dance, or
other performance, or participates in that portion thereof
which makes it obscene, to anyone under the age of 18;

{c) publishes, exhibits, or otherwise makes availabhle
anything obscene to anyone under the age of 18;

(d) performs an obscene act or otherwise presents an

obscene exhibition of his body to anyone under the age of
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18;

(e) <c¢reates, buys, procures, Or possesses obscene
matter or material with the purpose to disseminate it to
anyone under the age of 18; or

(£) advertises or otherwise promotes the sale of
obscene material or materials represented or held out by him
to be obscene.

{2) A thing is obscene if:

fa) (i) it is a representation or description of
perverted ultimate sexual acts, actual or simulated;

(ii) it is a patently offensive representation or
description of normal ultimate sexual acts, actual or
simulated; or

{i1i) it 1is a patently offensive representation or
description of masturbation, excretory functions, or lewd
exhibition of the genitals; and

{b} taken as a whole the material:

(i) applying contemporary community standards, appeals
to the prurient interest in sex;

{il) portrays canduct described in subséction
(2){a)(i), (ii), or (iii) of--this--section in a patently
offensive way; and

{iii) lacks seriocus literary, artistic, political, or

scientific value.

(3) In any prosecution for an offense under this
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saction, evidence shall be admissible to show:

{(a) the predominant appeal of the material and what
effect, if any, it would probably have on the behavior of
people;

(b) the artistic, literary. scientific, educational,
or other merits of the material:

(c) the degree of public acceptance of the material in
the community:

(d) appeal to prurient interest or absence thereof in
advertising or other promcticn of the material; or

{e) purpose of the author, creator, pueblisher, or
disseminator.

{4} A person convicted of obscenity shall be fined at
least $500 but not more than $1,000 or imprisoned in the
county jail for a term not to exceed 6 months, or both.

{S) Cities, towns, or counties may adopt ordinances or
resolutions which are more restrictive as to obscenity than

the provisions of this section and 45-B-282 [section 2}."

Section 5. Section 45-8-203, MCA, is amended to read:
*45-8-203. Certain motion picture theater employees
not liable for prosecution. (1) As used in this section.,
"employee" means any person regularly employed by the owner
or operator of a motion picture theater if he has no
financial interest other than salary or wages in the

ownership or operation of the motion picture theater, has no
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financial interest in or control over the selection of the
motion pictures shown in the theater, and is working within
the motion picture theater where he is regularly employed.
"Employee” does not include a manager of the motion picture
theater.

{2} No employee is liable to prosecution under
45-8-201 and 45-8-282 [section 2] or under any city or
county ordinance for exhibiting or possessing with intent to
exhibit any obscene motion picture provided the employee is
acting within the scope of his regular employment at a

showing open to the public.”

NEW SECTION. Section 6. Repealer. Section 45-8-202,

MCA, is repealed.

NEW SECTION. Section 7. codification instruction.
[Sections 1 through 3] are intended to be codified as an
integral part of Title 45, chapter B8, part 2, and the
provisions of Title 45, chapter B8, part 2, apply to
[sections 1 through 3].

-End-



STANDING COMMITTEE REPORT

March 27, 1989
Page 1 of 4

Mr. Speaker: We, the committee on Judiciary report that
SENATE RBILL 342 {third reading copy ~- blue} be concurred in
as amended .

Signed:
Dave Brown', Chairman

And, that such amendments read;

1, Title, line B,
Foliowing: “OF"
Insert: "OBSCENE"
Following: "MATERIAL"
Strike: "HARMFUL®™

2. Page 1, line 15,
Strike: "Harmful"®
Insert: "Display or dissemination of obscene material"

3. Page 1, line 17.
Strike: "nudity,"
Strike: ", sexual excitement,"”

4, Page 1, line 20.
Strike: "it has a predominant tendency to appeal"
Insert: "its dominant theme appeals"

5. Page 1, line 22,
Strike: "mudity,"
Following: *"conduct”
Strike: *,"

6. Page 1, line 23,
Strike: "sexual excitement,”

7. Page 1, line 24,

681242SC_HB'

March 27, 1989
Page 2 of 4

Strike: "prevailing"”
Insert: “contemporary”

8. Page 2, 1line 2.

Following: "minors.”

Insert: "If the court finds that the material or performance has
serious literary, scientific, artistic, or political value
for a significant percentage of normal older minors, the
material or performance may not be found to lack such value
for the entire class of minors.”

9. Page 2, line 6 and page 3, line 4.

Following: “videotape®

Ingert: “(except a motion picture or videotape rated G, PG, PG-
13, or R by the motion picture association of America)”

10. Page 2, line 7.
Strike: "an unmarried"
Insert: "a"

11, Page 2, lines 9 through 19.
Strike: subsection (4) in its entirety
Renumber: subsequent subsections

12, Page 2, line 22 through line 2 of page 3,
Strike: subsection (6) in its entirety
Renumber: subsequent subsections

13, Page 3, lines 10 through 15,

Strike: "Reasonable®™ on line 10 through "minor" on line 15

Insert: “Prurient interest in sex” means a shameful or morbid
interest in sex or excretion”

14, Page 3, line 18.

Following: "perverted"”

Strike: ";"

Insert: ". A sexual act is simulated when it gives the appearance
of depicting actual sexual activity or the consummation of
an ultimate sexual act."

15. Page 3, line 20.
Following: "genitals"
Insert:; "or female breasts"

16. Page 3, line 25 through page 4, line 2.

Strike: subsection (11) in its entirety

Insert: "(9) "Ultimate sexual act” means vaginal or anal sexual
intercourse, fellatio, cunnilingus, or bestiality."

HOUSE
SB 342



Mareh 127, 1989
.Page 3:of ‘4

17, ‘Page 24, ikine 4,

Following: ™of"

Insert: “abscene”

Strike: "harmfui"

‘Following: ™to:minors.”

Insart: "R

-Rmubex):: subaseguernt subsections (1) through (3)
;,t.c

AR, ‘Page ‘4, Line 6.
Strike: "'megligently”
Insert: Tkwowingly or purposely”

19, ‘Page 4, ‘Lime 10.
Pollowing: “tdisglaysd"
Insert: “olmcene™
‘Pollowirg: “‘materii=l”
“Ftrike: tharmful™

20. Page 4, iLime 13,
Following: “uviow™

‘as (a) through

‘March 27, 1989
Page 4" 6f "4

‘{e} ‘the lperson -is an ' ¢fficer, diréctor, trustee, or
“employee Of “a public Iibrary or museum and the material or
:performance -was acquired by the library or museum and

isgeminated 'in-accor@ance with policies approved by the
govering ¥ "G f tele IFibrary 'or MRiveu; )

{d) dn exhivition -in‘a - stdte of nudity is for a bona
ifide sclentific dr medicsl ‘purpose for a bona fide schdol,
librdary, or miséum; or

{g) 'Ehe 'pérson iis a Fdtail sdlds clerk with no
‘fimancial :interedt “in “the material or performance or in the
restablishment Aisplaying or selling the material or
per formdrice .

‘NEW SECTION., "Se¢fion 3, ‘Notice of viglation. Before
‘a county BLtorney may progecute ‘a person for a continuing
vinlation of [sgection 2}, He shall determine that the
:material or '‘performance is-dbgceme to minors, ‘give the
-alleged ‘viclator -actual ‘notice Gf ‘the ‘determination and
‘notice ‘that he -will 'be prosfecuted :if -he does not dediat, -and
Hetermine thdt tthe sviclatden corntinued for at -Ieast 3 days

‘insert: ™or other reasonable  efforts

#@Prer ndtice was ‘receivad. ‘The porson may sesk a
the material by & minor™

declardtory judgment- on “the gquesdtion whether the ~material
‘or ‘performance is obiscene ‘to mirors. The stdatute of
.limitations for the dffense is tolled while the declaratory
judgmerit ‘6r an -appeal f£rom ‘it :is: pending.”

were maide to prevernt wiew of

21, ‘Page ‘4, line k6.
Following: ™any”
Inssrt: “obscene” 24, Page 8, lines I5 and 18.
:Following: "materia]l™ Sgrike: "3°

Strike: “that ‘is harmful™" Insert: “4*

22, ‘Page 4, line 2D,

Strike: "harmful™

Insert: Tobscene™

23. Page 4, .line 21,
Insert: “(2) A person does not 'mioldte this:section if:
‘{a) he had :reasonable «wwause -£0 believe rthe minor was 18
.years ‘'of -age. “"Reasomabhle ‘cause™ includes ‘but .i's not
‘Limited ko heing Whown a draft card, d¥iver*s ‘license,
‘marriage .license, :hirth certificate, sducational
identificatvion caxd, governmental _ideritification card, or
other -official or -apparently official card or.document
;purporting to establish ‘that the person :is 1B :years of age;
-{b) ‘the 'person is, ‘or ‘i's -acting ‘as, -an-employee .0f ‘a
:bona (fiite public =chool, :college, wor university or -a .retail
outlet -dffilidteld mith amd wervinyg -the -sducational :purposes
of ‘a :sc¢hool, ‘college, or university and tire material -or
‘performance was ‘Gkisseminated in -aceordance .with policies
approved hy the ‘governing body of -the .inatitution;

681'2425C . HBV 6H1.2428C  HBV



COMMI'TEE OF THE WHOLE AMENDMENT
SENATE BILL 342
Representative Hal Harper

March 28, 1989 11:31 am
Page 1 of 1

Mr. Chairman: I move to amend SENATE BILL 342 (third reading

copy -- blue).
_ o

Represénﬁﬁ:j;k‘ al ‘Harper

And, that such amendment to SENATE BILL 342 read ag/ follows:

1. Page 4, line 7.
Following: "display"
Insert: "obscene"
Following: "material"
Strike: "that is harmful"

/;Eﬁ
e HOUSE

o B 3y2

REJECT



5lst Legislature

- R S

10
11

12

13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0342/01

SENATE BILL NO. 342
INTRODUCED BY HOFMAN, HANNAH, LEE, WALLIN, CLARK, KEATING,
HARDING, DEBRUYCKER, KELLER, HOFFMAN, ELLISON, ZOOK, RICE,
ANDERSON, SPRING, HIMSL, AAFEDT, VAUGHN, OWENS, THOMAS,

PINSONEAULT, CRIPPEN, HARP, RASMUSSEN, GAGE

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROHIBIT THE DISPLAY
AND DISSEMINATION OF OBSCENE MATERIAL BARMPUb TO MINORS;
AMENDING SECTIONS 45-8-201 AND 45-8-203, MCA; AND REPEALING

SECTION 45-8-202, MCA."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. Definitions. As used in [(this
act}, the following definitions apply:

(1) “"Harmfu® DISPLAY OR DISSEMINATION OF OBSCENE

MATERIAL to minors® means that quality of a description,
exhibition, presentation, or representation, in whatever
form, of nodieys sexual conducty--sexuat--excttemenk; or
sadomasochistic abuse when the material or performance,
taken as a whole, has the following characteristics:

{a} #+t-—has--a--predeminant—-tendency--to--appeat 1TS

DOMINANT THEME APPEALS to a minor's prurient interest in

sSexX;
(b)y it depicts or describes audteysy sexual conducty

sexuat-exeitement; or sadomasochistic abuse in a manner that
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is patently offensive to prevaiitng CONTEMPORARY standards
in the adult community with respect to what is suitable for
minors; and

{c) it lacks serious literary, scientific, artistic,

or political value for minors. IF THE COURT FINDS THAT THE

MATERIAL. OR PERFORMANCE HAS SERIOUS LITERARY, SCIENTIFIC,

ARTISTIC, OR POLITICAL VALUE FOR A SIGNIFICANT PERCENTAGE OF

NORMAL OLDER MINORS, THE MATERIAL OR PERFORMAKCE MAY NOT BE

FOUND TO LACK SUCH VALUE FOR THE ENTIRE CLASS OF MINORS.

{2) "“Material™ means a bock, magazine, newspaper,
panphlet, poster, print, picture, figure, image,
description, motion picture film, record, recording tape, or

videotape (EXCEPT A MOTION PICTURE OR VIDEOTAPE RATED G, PG,

PG-13, OR R BY THE MOTION PICTURE ASSOCIATION OF AMERICA}.

(3) "Minor" means an-ummarried A person under 18 years
cf age.

t4y--"Negiigentiy"-—means—-consciousty--diaregarding--a
riak-or-existence-cf-eircumatancea-cf-which-a-person--sheutd
be--aware--to--the--degree--that--the-risk-deviarea-fram-the
conduct-of-a-reasonable-person-concerning:

te}--the-character--and--content--of--any--matertatr--or
performance—-that--is-reasonabiy-suseeptibie-ro-examinatiansy
and

thbi--the-age-of-the-minor.-However;—an-—-henest--miatake

witt--canmastitute--an—-excuse-from-tiabititty-if-tha-defandant

-2- SB 342
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made-a-reassnabie-bona—Fide-akeempt-to-—-aseertatn——the--true
age-of-the-miners

t5¥(4) “"Newsstand" means a stand that distributes or
sells newspapers or magazines.

t63--UNndity -means-the-showing-ecf-the--human--mate--or
femate--genieata;--pobic--areas-or-buttocks-with-tess—than-a
full-spagque-coveringy-the-shawing--sf--any--pereion—-of--the
femaie--breast--below-the-top-of-the-nippite-with-iess-than-a
fuii-opague-covering;--or-—the—-depictian--af--covered--mate
genttats-in-a-diseernibiy-turgid-state:

t73(5) "Performance" means any motion picture, Eilm,

CR videoctape {(EXCEPT A MOTION PICTURE OR_VIDEOTAPE RATED G,

FG, PG-13, OR R BY THE MOTION PICTURE ASSOCIATION OF

AMERICA)7;  phonograph records; compact disky; tape
recordingy; previews; trailers; plays; showr; skity; dancer;
or other exhibition played or performed before an audience
of one or more, with or without consideration.

+8%(6) "Person" means any individual, partnership,
association, corporation, or other legal entity of any kind.

£9¥(7] “Reasonable-bonra-fide-attempt-means-sn-attempt
to--ascertain--the--true-—-sge--of-—-the--minor--by--requiring
production-of-a-driverts-ticenser--marriage--ticenser--bitrkh
ecertificate;-or-a-governmental-or-educationati-identtfication
card--or--paper--rather--than--relying--sotety--en--the-orat

atlegations-or-apparent-age-of-the-minor “"PRURIENT INTEREST

-3- SB 342
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IN SEX" MEANS A SHAMEFUL OR MORBID TNTEREST IN SEX OR

EXCRETION.
tx06})(8) "Sexual conduct” includes:
{a) wvaginal, anal, or oral intercourse, whether actual

or simulated, normal or perverteds;. A SEXUAL ACT IS

SIMULATED WHEN IT GIVES THE APPEARANCE OF DEPICTING ACTUAL

SEXUAL _ACTIVITY OR _THE CONSUMMATION OF AN ULTIMATE SEXUAL

ACT.
(b) masturbation, eXCrecory functions, or lewd

exhibition of uncovered genitals OR FEMALE BREASTS:

(c) sadomasochistic abuse, meaning an act or condition
that depicts torture, physical restraint by being fettered
or bound, or flagellation of ar by a nude person or a person
clad in undergarments or in a revealing or bizarre costume.

titj-4Gexunat--axettementi-—means-the-condition-of -human
mate--ar--femate-—genitats--when--in--a--state---of---sexunat
stimulattan-sr~arousals

(9) "ULTIMATE SEXUAL ACT" MEANS VAGINAL OR ANAL SEXUAL

INTERCOURSE, FELLATIO, CUNNILINGUS, OR BESTIALITY.

NEW SECTION. Section 2. Public display or
dissemination of OBSCENE material marmfui to minors. (1) A
person having custody, control, or supervision of any
commercial establishment or newsstand may not negligentiy

KNOWINGLY OR PURPOSELY:

£¥y(A) display OBSCENE material that--is-harmfak to

-4~ 8B 342
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minors in such a way that minors, as a part of the invited
public, will be able to view the material; provided,
however, that a person is considered not to have displayed
OBSCENE material harmfal to minors if the material is kept
behind devices commonly known as blinder racks so that the
lower two-thirds of the material is not exposed to view OR

OTHER REASONABLE EFFORTS WERE MADE TO PREVENT VIEW OF THE

MATERIAL BY A MINOR;

t2¥(B) sell, furnish, present, distribute, or
otherwise disseminate to a minor or allow a minor to view,
with or without consideration, any OBSCENE material that-ia
harmful to minors; or

t33(C) present to a minor or participate in presenting
to a minor, with or without consideration, any performance
that is harmfu} OBSCENE to minors.

{2) A PERSON DOES NOT VIOLATE THIS SECTION IF:

(A} HE HAD REASONABLE CAUSE TO BELIEVE THE MINOR WAS

18 YEARS OF AGE. "REASONABLE CAUSE" INCLUDES BUT 1S NOT

LIMITED TO BEING SHOWN A DRAFT CARD, DRIVER'S LICENSE,

MARRIAGE LICENSE, BIRTH CERTIFICATE, EDUCATIONAL

IDENTIFICATION CARD, GOVERNMENTAL IDENTIFICATION CARD, QR

OTHER OFFICIAL. OR APPARENTLY OFFICIAL CARD QR DOCUMENT

PURPORTING TO ESTABLISH THAT THE PERSON IS 18 YEARS OF ACE;

(B) THE PERSON IS, OR IS ACTING AS, AN EMPLOYEE OF A

BONA FIDE PUBLIC SCHOOL, COLLEGE, OR UNIVERSITY OR A RETAIL
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OUTLET AFFILIATED WITH_AND SERVING THE EDUCATIONAL PURPOSES

OF A SCHOOL, COLLEGE, OR_ UNIVERSITY AND THE MATERIAL OR

PERFORMANCE WAS DISSEMINATED IN ACCORDANCE WITH POLICIES

APPROVED BY THE GOVERNING BODY OF THE INSTITUTION;

(C) THE PERSON IS AN OFFICER, DIRECTOR, TRUSTEE, OR

EMPLOYEE OF A PUBLIC LIBRARY OR MUSEUM AND THE MATHRIAL OR

PERFORMANCE WAS ACQUIRED BY THE LIBRARY OR MUSEUM AND

DISSEMINATED IN ACCORDANCE WITH POLICIES APPROVED BY THE

GOVERNING BODY C¢¥ THE LIBRARY OR MUSEUM;

(D] AN _EXHIBITION IN A STATE OF NUDITY IS _FGR A BOMA

FIDE SCIENTIFIC OR MEDICAL PURPOSE FOR A BONA FIDE SCHOIOL,

LIBRARY, OR MUSEUM; OR

(E) THE PDERSON 1S A RETAIL SALES CLERK WITH NO

FINANCIAL INTEREST IN THE MATERIAL OR PERFORMANCE QR _IN THE

ESTABLISHMENT  DISPLAYING OR  SELLING THE MAT:ZRIAL OR

PERFORMANCE.

NEW SECTICN, Section 3. NOTICE OF VIOLATION. BEFORE A

COUNTY ATTORNEY MAY PROSECUTE A PERSON FOR & CONTINUING

VIOLATION OF ([SECTION 2}, HE SHALL DETERMINE THAT THE

MATERIAL OR PERFORMANCE IS OBSCENE TO MINORS, GIVE THE

ALLEGED VIOLATOR ACTUAL NOTICE OF THE DETERMINATION AND

ROTICE " “AT HE WILL BE PROSECUTED IF HE DOES NQT DESIST, AND

DETERMI: . THAT THE VIOLATION CONTINUED FOR AT LEAST 3 DAYS

AFTER NOTICE WAS RECEIVED. THE PERSON MAY SEEK A DECLARATORY

JUDGMENT ON THE QUESTION WHETHER THE MATERIAL OR PERFORMANCE

-6- SB 342
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IS OBSCENE TO MINCRS. THE STATUTE OF LIMITATIONS FOR THE

QFFENSE IS TOLLED WHILE THE DECLARATORY JUDGMENT OR AN

APPEAL FROM IT IS PENDING.

NEW SECTION. Section 4. Ppenalties. (1) A persen who
is convicted of wviolating [section 2] is guilty of a
misdemeancr and wmay be fined an amount not tess-than TO
EXCEED $500 or BE imprisoned for A TERM not more--than--%

maenth TO EXCEED 6 MONTHS, or both.

t2}-—EBach-day-that-a-viotaciton-of-tsection-2j-oceurs-or
continnes-—conaritutres--a-separate-offense-and-+s-puntshabie
as-a-separate-viatartons

t3y--Every-acty-thingy;--or--transaction--prahibtted--by
faection—-2}--constitutes--a--separate-offense-to-each-ttem;
tesues-or-titte-invoitved-and-ts--punishable--as--a--separate
offenses

t4}3(2) For purposes of [section 2], multiple copies of
the same title, monthly issue, volume and number issue, or
other identical material constitutes a single offense.

Section 5. Section 45-8-201, MCA, is amended to read:

"45-8-201. Obscenity. (1) A person commits the otffense
of obscenity when, with knowledge of the cbscene nature
therect, he purposely or knowingly:

{a) sells, delivers, or provides or offers or agrees
to sell, deliver, or provide any obscene writing, picture,

record, or other representation or embodiment of the obscene
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to anyone under the age of 18; .

{b) presents or directs an obscene play, dance, or
other performance, or participates in that portion thereof
which makes it obscene, to anyone under the age of 18;

(¢} publishes, exhibits, or otherwise makes available
anything cbscene to anyane under the age of 18B;

(d) performs an obscene act or ctherwise presents an
obscene exhibition of his body to anyone under the age of
18;

(e} creates, buys, procures, or possesses obscene
matter or material with the purpose to disseminate it to
anyone under the age cf 18; or

(£) advertises or otherwise promotes the sale of
obscene material or materials represented or held out by him
to be obscene.

{2) A thing is obscene if:

(a)y (i) it is a representation or description of
perverted ultimate sexual acts, actual or simulated;

(ii)y it is a patently offensive representation or
description of normal wultimate sexual acts, actual or
simulated; or

(iiiy) it is a patently offensive representaticn or
description of masturbation, excretory functions, or lewd
exhibition of the genitals; and

{b) taken as a whole the material:
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(1) applying contemporary community standards, appeals
to the prurient interest in sex;

{(ii) portrays conduct described in subsection
(2){a)(i), (1i), or (iii) ef--this--seetien in a patently
offensive way:; and

{iii) lacks serious literary, artistic, political, or
scientific value.

{3) In any prosecution for an offense under this
section, evidence shall be admissible to show:

{a) the predominant appeal of the material and what
effect, if any, it would probably have on the behavior of
pecple;

{by the artistic, literary, scientific, educational,
or other merits of the material;

{(c) the degree of public acceptance of the material in
the community;

{(é) appeal to prurient interest or absence thereof in
advertising or other promotion of the material; or

{e} purpose of the author, creator, publisher, or
disseminator.

(4) A person convicted of obscenity shall be fined at
least $%00 but not more than $1,000 or imprisoconed in the
county jail for a term not to exceed 6 months, or both.

(5) Cities, towns, or counties may adopt ordinances or

resolutions which are more restrictive as to obscenity than
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Section 6. Ssection 45-8-203, MCA, is amended to read:

"45-8-203. Certain motion picture theater employees
nokt liable for prosecution, (1) As used 1n this section,
"employee" means any person regularly employed by the owner
or operator of a motion picture thearer if he has no
financial 1interest other than salary or wages in the
ownership or operation of the motiorn picture theater, has no
financial interest in or control over the seiection of the
motion pictures shown in the theater, and is working within
the motion picture theater where he is regularly employed.
"Employee" does not include a manager of the motion picture
theater.

{2) HNo employee is liable ¢to prosecurion under
45-8-201 and 45-8-262 [section 2] or under any city or
county ordinance for exhibiting or possessing with intent to
exhiblt any obscene motion picture provided the employee is
acting within the scope of his regular employment at a
showing open to the public."

NEW SECTION. Section 7. Repealer. Section 45-8-202,

MCA, is repealed.

NEW SECTION. Section 8. codification instruction.
[Sections 1 through 3 4] are intended to be codified as an
integral part of Title 45, chapter B, part 2, and the

provisions of Title 4%, chapter 8, part 2, apply to
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[sections 1 through 3 4}.

~End-

-11-

SB 0342/03

SB 342



S1st Legislature

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0342/03

SENATE BILL NO. 342
INTRODUCED BY HOFMAN, HANNAH, LEE, WALLIN, CLARK, KEATING,
HARDING, DEBRUYCKER, KELLER, HOFFMAN, ELLISON, ZOOK, RICE,
ANDERSON, SPRING, HIMSL, AAFEDT, VAUGHN, OWENS, THOMAS,

PINSONEAULT, CRIPPEN, HARP, RASMUSSEN, GAGE

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROHIBIT THE DISPLAY
AND DISSEMINATION OF QBSCENE MATERIAL HARMPYUE TO MINORS;
AMENDING SECTIONS 45-8-201 AND 45-8-203, MCA; AND REPEALING

SECTION 45-8-202, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NMEW SECTION. Section 1. pefinitions. As used in [this
act], the following definitions apply:

(1) "Harmful DISPLAY OR DISSEMINATION OF OBSCENE

MATERIAL to minors" means that quality of a description,
exhibition, presentation, or representation, 1ln whatever
form, of nudieyry sexual conducty-—sexusi--sxetrtementy or
sadomasochistic abuse when the material or performance,
taken as a whole, has the following characteristics:

fa) tt--has--a--predominant—-tendency--to--appeat ITS
DOMINANT THEME APPEALS to a minor's prurient interest in
Sex;

{by it depicts or describes nuditys; sexual conducts

sexual-excitementy or sadomasochistic abuse in a manner that
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is patently offensive to prevaiting CONTEMPORARY standards
in the adult community with respect to what is suitable for
mincors: and

{c) it lacks serious literary, scientific, artistic,

or political value for minors. IF THE COURT FINDS THAT THE

MATERIAL OR PERFORMANCE HAS SERIOUS LITERARY, SCIENTIPIC,

ARTISTIC, OR POLITICAL VALUE FOR A SIGNIFICANT PERCLMNTAGE OF

NORMAL OLDER MINORS, THE MATERIAL OR PERFORMANCE MAY NOT BE

FOUND TO LACK SUCH VALUE FOR THE ENTIRE CLASS OF MINORS.

(2} “"Material" means a book, magazine, newspaper,
pamphlet, poaster, print, picture, figure, image,

description, motion picture film, record, recording tape, or

videotape (EXCEPT A MOTION PICTURE OR VIDEQTAPE RATED G, PG,

PG-13, OR R BY THE MOTION PICTURE ASSOCIATION OF AMERICA).

(3) "Minor" means an-unmarrted A person under 18 years
of age.

t4y--UNegtigentiy--meana--consciousiy--drsregarding-—-a
risk-or-existence-of-cireumatances-of-which-a-persen—-ahouid
be--aware--to--the--degree-—that--the-riak-deviates frem-the
conduct-of-a-reasocnabie-persen-econcerning-

{tat-—the-character--and--content--of--any —materiat—-or
performance--that--i+3-reansonabiy-snaceptible-te-examtnations
and

thby--the-age-of-the-minor.-lowever;-an--henest--miacake

witi--constitute--an--excuse-froem-tiabiltty-if the-defendant

—2- CORRECTED 58 342
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made-a-reascnabie-bona-fide-attempt-té--ascertain——-the—-true
age—-of-the-minars

t5+{4) "Newsstand" means a stand that distributes or
sells newspapers Or magazines.

t61--YHudity!-means—the-shovwing-ef-the--human--mate--or
female-—genitals;—-pubic——area;-or-buttecks-with-tesa-than-a
futi-opaque-coveringr-the-showing—-ef--any--portion--ef--the
femate--breast--below-the-top-of-the-nippte-with-iess-than-a
£uii-opaque-coveringy--or--the--depiction--of--coverad--male
genitais-in-a-discernibiy-turgid-seates

+73(5) "Performance"” means any motion picture, film,

OR videotape (EXCEPT A MOTION PICTURE OR VIDEOTAPE RATED G,

PG, PG-13, OR R BY THE MOTION PICTURE ASSOCIATION OF

AMERICA)7; phonograph recordy; compact disky; tape
recordingy; previews; trallery; plays; shows; skity; dancey;
or other exhibition played or performed before an audience
of one or more, with or without consideration.

t8¥{6}) "Person" means any individual, partnership,
association, corporation, or other legal entity of any kind.

t93(7) *“Reasonable-bona-fide-attempt!'-means-an-attempt
to--aacertain--the--true--age--of--the--minor--by--requiring
production-of-a-driveris-itcense;--marriage--ticenser;—-birth
certificates-or-a-govearnmentali-or-aducational-tdentifrcation

ecard--ey--paper—-rather--than--reltying--satelty--on--the-orat

atteqations-or-apparent-age-of-the-minor "PRURIENT INTEREST

~3- 58 342
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IN SEX" MEANS A SHAMEFUL OR MORBID INTEREST IN SEX OR

EXCRETION.

+38+(8) "Sexual conduct" includes:

{a) wvaginal, anal, or oral intercourse, whether actual
or simulated, normal or perverted;. A SEXUAL ACT 1S

SIMULATED WHEN IT GIVES THE APPEARANCE OF DEPICTING ACTUAL

SEXUAL ACTIVITY OR THE CONSUMMATION OF AN ULTIMATE SEXUAL

ACT.

(b} masturbation, excretory functions, or lewd
exhibition of uncovered genitals QR FEMALE BREASTS;

{c) sadomasochistic abuse, meaning an act or condition
that depicts torture, physical restraint by being fettered
or bound, or flagellation of or by a nude person or & person
clad in undergarments or in a revealing or bhizarre costume.

ti}}—USexua}——exciteﬁent“——means-thefcand+t+cn—oﬁ-human
mate--or--femate--genttais--when—-in--a--state—-——ef---aexnal
stimulistion-er—-arousals

{9) "ULTIMATE SEXUAL_ACT" MEANS VAGINAI. OR ANAL SEXUAL

INTERCOQURSE, FELLATIO, CUNNILINGUS, OR BESTIALITY.

NEW SECTION. Section 2. public display or
dissemination of OBSCENE material harmfni Lo minors. (1) A
person having custody, contrel, or supervision of any

commercial establishment or newsstand may not negltgentiy

KNOWINGLY OR PURPOSELY:

t1}({a)} display OBSCENE material that--ts-harmfat to

-4~ ’ SB 342
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minors in such a way that minors, as a part of the invited
public, will be able to wview the material; provided,
however, that a person is considered not to have displayed
OBSCENE material harmfui to minors if the material 1is kept
behind devices commonly known as blinder racks so that the
lower two-thirds of the material is not exposed to view OR

OTHER _REASONABLF _EFFQORTS WERE MADE TO PHREVENT VIEW OF THE

MATERIAL BY A MINOR:

t23(B) sell, furnish, present, distribute, or
otherwise disseminate to a minor or allow a minor to view,
with or without consideration, any OBSCENZ material that--is

harmful-to-minors; or

¢33(C) present to a minor or participate in presenting
to a minor, with or without consideration, any performance
that is marmful OBSCENE to minors.

(2) A PERSON DOES NOT VIOLATE THIS SECTION IF:

(A) HE HAD REASONABLE CAUSE TO BELIEVE THE MINOR WAS

18 YEARS OF AGE. "REASONABLE CAUSE" INCLUDES BUT IS NOT

LIMITED TO BEING SHOWN A DRAFT CARD, DRIVER'S LICENSE,

MARRIAGE LICENSE, BIRTH CERTIFICATE, EDUCATIONAL

IDENTIFICATION CARD, GOVERNMENTAL IDENTIFICATION CARD, OR

OTHER OFFICIAL OR_APPARENTLY OFFICIAL CARD OR DOCUMENT

PURPORTING TO ESTABLISH THAT THE PERSON IS 18 YEARS OF ACE:

(B) THE PERSON 18, OR IS ACTING AS, AN EMPLOYEE OF A

BONA FIDE PUBLIC SCHOOL, COLLEGE, OR UNIVERSITY OR A RETAIL

-5- SB 342
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OUTLET AFFILIATED WITH AND SERVING THE EDUCATIONAL FURPOSES

OF A SCHOOL, COLLEGE, OR _UNIVERSITY AND THE MATERIAL OR

PERFORMANCE WAS DISSEMINATED IN ACCORDANCE WITH POLICIES

APPROVED BY THE GOVERNING BODY OF THE INSTITUTION;

(C) THE PERSON IS AN OFFICER, DIRECTOR, TRUSTEE, OR

EMPLOYEE OF A PUBLIC LIBRARY OR MUSEUM AND THE MATERIAL OR

PERFORMANCE WAS_ACQUIRED BY THE LIBRARY OR MUSEUM AND

DISSEMINATED IN ACCORDANCE WITH POLICIES APPROVED BY THE

GOVERNING BODY CF THE LTIBRARY OR MUSEUM;

(D} AN EXHIBITION IN A STATE OF NUDITY IS FOR A BONA

FIDE SCIENTIFIC OR MEDICAL PURPOSE FOR A BONA FIDE SCHOOL,

LIBRARY, OR MUSEUM; OR

(E} THE PERSON TS5 A RETAIL SALES CLERK WITH KO

ESTABLISEMENT  DISPLAYING OR  SELLING THE MATFRIAL OR

PERFORMANCE.

NEW SECTION. Section 3. NOTICE OF VICLATION. BFFORE A

COUNTY ATTORNEY MAY PROSECUTE A PERSON FOR A CONTINUING

VIOLATION OF [SECTION 2], HE SHALL DEFENMINE THAT THE

MATERTAL OR PERFORMANCE IS _OBSCENE TO MINORS, GIVE THE

ALLEGED VIOLATOR ACTUAL NOTICE OF THE DRTERMINATION AND

NOTICE " ‘AT HE WILT, BE PROSECUTED IF HE DOES NOT DES1ST, AND

DETERMI; : THAT THE VIOLATION CONTINUED FOR AT LEAST 3 DAYS

AFTER NOTICE WAS RECEIVED. THE PERSON MAY SbbK A DECIARATORY

JUDGMENT ON THE QUESTION WHETHER THE MATERIAL OR PERFORMANCE

-6- 5B 342
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IS OBSCENE TO MINORS. THE STATUTE OF LIMITATIONS FOR THE

QOFFENSE IS TOLLED WHILE THE DECLARATORY JUDGMENT OR AN

APPEAL FROM IT IS PENDING.

NEW SECTION. Section 4. penalties. (1) A person who
is convicted o©of violating [section 2] 1is quilty of a
misdemeancr and may be fined an amount not *eas-than TO
EXCEED $500 or BE imprisoned for A TERM not mere--than--1

month TO EXCEED 6 MONTHS, or both.

t2)--Each-day-that-a-vioiation-of-tasection-2i-eccurs-or
continues——constitutgs——a—separate—offense—and—is~pun§shab&e
as-a-separate-viotation:

t3y-—Every-mct;-thingr;-—-or——transaction--prohthiced--by
fsection--2}--constitutes--a--saparate-affense-ta-sach-ttems
tesuer-or-titte-invetved-and-in--punishable--as--a--separate
offenser

t43(2) For purposes of (section 2], multiple copies of
the same title, monthly issue, volume and number issue, or
other identical material constitutes a single offense.

Section 5, section 45-8-201, MCA, is amended to read:

“45-8-201. Obscenity. (1)} A person commits the offense
of obscenity when, with knowledge of the obscene nature
thereof, he purposely or knowingly:

{a) sells, delivers, or provides or offers or agrees
to sell, deliver, or provide any obscene writing, picture,

record, or other representation or embodiment of the obscene
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to anyone under the age of 18;

(b} presents or directs an ¢bscene play, dance, or
other performance, or participates in that portieon thereof
which makes it obscene, to anyone under the age of 18;

{c) publishes, exhibits, or otherwise makes avallable
anything obscene to anyone under the age of 18;

{d} performs an obscene act or otherwise presents an
obscene exhibition of his body to anyone under the age of
18;

(e} creates, buys, procures, oOr possesses obscene
matter or material with the purpose to disseminate 1t to
anyone under the age of 18; or

(E) advertises or otherwise promotes the sale of
cbscene material or materials represented or held out by him
to be obscene.

(2) A thing is obscene if:

(a) {i) it is a representation or description of
perverted ultimate sexual acts, actual ar simulated;

(it) it is a patently offensive representarion or
description of normal ultimate sexual acts, actual or
simulated; or

{iii) it is a patently offensive representation or
description of masturbation, excretory functions, or lewd
exhibition of the genitals; and

{b) taken as a whole the material:

_g- SB 342
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{i) applying contemporary community standards, appeals
to the prurient interest in sex;

{ii) portrays conduct described in subsection
{2y¢a)ti), (ii), or (iii) ef--this--seerien in a patently
cffensive way; and

(iii) lacks serious literary, artistie¢, political, or
scientifiec wvalue.

{3} In any prosecution for an offense under this
section, evidence shall be admissible to show:

(a) the predominant appeal of the material and what
effect, if any, it would probably have on the behavior of
pecple;

(b} the artistic, 1literary, scientific, educational,
or other merits of the material:

{c) the degree of public acceptance of the material in

the community; .

(d) appeal to prurient interest or absence thereof in
advertising or other promotion of the material; or

(e) purpose of the author, creator, publisher, or
disseminator.

{4) A person convicted of obscenity shall be fined at
least $500 but not more than $1,000 or imprisoned in the
county jail for a term not to exceed & months, or both.

{(5) Cities, towns, or counties may adopt ordinances or

resolutions which are more restrictive as to obscenity than
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the provisions of this section and 45-8-202 [section 2]."

Section 6. Section 45-8-203, MCA, is amended to read:

*45-8-203. Certain motion picture theater employees
not 1liable for prosecution. (1) As used in this section,
"employee” means any person regularly employed by the owner
or operator of a motion picture theater if he has no
financial 1interest other than salary or wages in  the
ownership or operation of the motion picture theater, has no
Einancial interest in or control over the selection of the
motion pictures shown in the theater, and is working within
the motion picture theater where he is regularly employed.
"Employee" does not include a manager of the motion picture
theater.

(2) No employee is liable to prosecution under
45-8-201 and 45-8-282 [section 2] or under any city or
county ordinance for exhibiting or possessing with intent to
exhibit any obscene motion picture provided the employee 1is
acting within the scope of his regular employment at  a
showing open to the public.”

NEW SECTION. Section 7. Repealer. Section 45-8-202,

MCA, is repealed.

NEW SECTION. Section B. cCodification instruction.
[Sections 1 through 3 4] are intended to be codified as an
integral part of Title 45, chapter 8, part 2, and the

provisions of Title 45, chapter 8, part 2, apply to
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[sections 1 through 3 4].

~End-
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