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NO. :;'.:J'f' 

INTRODUCED BY" {~'· .flflitfM:!J• 

I 

A BILL FOR AN ~CT ENTITLED: 

THE MONTANA ~INDIVIDUAL 

DEDUCTIONS FOR LOSSES ON 

"AN ACT REVISING PORTIONS OF 

INCOME TAX; ALLOWING CERTAIN 

RENTAL PROPERTY" FOR TAXPAYERS 

FILING JOINTLY; ALLOWING NONRESIDENTS TO EXCLUDE INTEREST 

INCOME FROM INSTALLMENT SALES OF MONTANA PROPERTY; 

CLARIFYING THE LIABILITY FOR TAXES OWED BY" TAXPAYERS FILING 

JOINTLY IN MONTANA; CLARIFYING THE TAX UPON WHICH PENALTY 

AND INTEREST MUST BE PAID; CLARIFYING THE APPLICATION OF THE 

MONTANA CORPORATION LICENSE TAX AS IT APPLIES TO A 

CORPORATION ELECTING TO BE A SUBCHAPTER S CORPORATION UNDER 

THE INTERNAL REVENUE CODE; CLARIFYING FOR A SUBCHAPTER S 

CORPORATION THE APPLICATION OF THE TAX CREDIT FOR WIND 

GENERATED ENERGY; AMENDING SECTIONS 15-30-111, 15-30-126, 

15-30-131, 15-30-136, 15-30-141, 15-30-161, 15-30-321, 

15-31-202, 15-31-204, 15-31-209, 15-32-402, AND 90-8-202, 

MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A 

RETROACTIVE APPLICABILITY DATE.'" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 15-30-111, MCA, is amended to read: 

"15-J0-111. Adjusted gross income. (1) Adjusted gross 

income shall bP the taxpayer's federal income tax adjusted 

~n• '""'"'""' Couoci' 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1601/01 

gross income as defined in section 62 of the Internal 

Revenue CodeL o£-1954-or as that section may be labeled or 

amendedL and in addition shall include the following: 

(a) interest received on obligations of another state 

or territory or county, municipality, district, or other 

political subdivision thereof; 

(b) refunds received of federal income tax, to the 

extent the deduction of stleh federal income tax resulted in 

a reduction of Montana income tax liability; and 

(c) that portion of a shareholder's income under 

subchapter So of Chapter 1 of the Internal Revenue Code or 

~954 that has been reduced by any federal taxes paid by the 

subchapter s~ corporation on the income. 

(2) Notwithstanding the provisions of the federal 

Internal Revenue CodeL or--±954 as labeled or amended, 

adjusted gross income does not include the following which 

are exempt from taxation under this chapter: 

(a) all interest income from obligations of the United 

States government, the state of Montana, county, 

municipality, district, or other political subdivision 

thereof; 

(b) interest ~ncome earned by a taxpayer age 65 or 

older in a taxable year up to and including SBOO for a 

taxpayer filing a separate return and $1,600 for eac~ joint 

return; 

-2- INTRODUCED BILL 
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lc) all benefits, not in excess of $3,600, received: 

(i) under the Federal Employees' Retirement Act: 

(ii) under the public employee retirement laws of a 

state other than Montana; or 

{iii) as an annuity, pension, or endowment under any 

private or corporate retirement plan or system; 

(d) all benefits paid under the teachers' retirement 

law which are specified as exempt from taxation by 19-4-706; 

(e) all benefits paid under The Public Employees' 

Retirement System Act 

taxation by 19-3-105; 

(f) all benefits 

which are specified as exempt from 

paid under the highway patrol 

retirement law which are specified as exempt from taxation 

by 19-6-705; 

(g) all Montana income tax refunds or credits thereo£; 

(h) all benefits paid under 19-11-602, 19-11-604, and 

19-ll-605 to retired and disabled firefighters, their 

surviving spouses and orphans or specified as exempt from 

taxation by 19-13-1003; 

{i) all benefits paid under the municipal police 

officers' retirement system that are specified as exempt 

from taxation by 19-9-1005; 

(j) gain required to be recognized by a liquidating 

corporation under 15-31-ll3(l)(a)(ii); 

{k) all tips covered by sect1on 3402(k) of the 
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Internal Revenue Code e£-%954, as amended and applicable on 

January 1, 1983, received by persons for services rendered 

by them to patrons of premises licensed to provide food, 

beverage, or lodging; 

{1) all benefits received under the workers' 

compensation laws; 

(m) all health insurance premiums paid by an employer 

for an employee if attributed as income to the employee 

under federal law; and 

In) all benefits paid under an optional relirement 

program that are specified as exempt from taxation by 

19-21-212. 

(3) In the case of a shareholder of a corporation with 

respect to which the election provided for under subchapter 

s~ of the Internal Revenue Code o£-~954, as amended, is in 

effect btlt an~ with respect to which the election provided 

for under 15-31-202, as amended, is 

adjusted gross 1ncome does not 

n~t ~lso 1n effect, 

include any part of the 

corporation's undistributed taxable income, net operating 

loss, capital gains or other gains, profits, or losses 

required to be included in the shareholder's federal income 

tax adjusted gross income by reason of the ~aid election 

under subchapter s. However, the shareholder's adjusted 

gross income shall include actual distributions from the 

corporation to the extent they would lw t rt'"dted as taxable 

-4-
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dividends if the subchapter So election were not in effect. 

(4) A shareholder of a DISC that is exempt from the 

corporation license tax under 15-31-102(1)(1) shall include 

in his adjusted gross income the earnings and profits of the 

DISC in the same manner as provided by federal law [section 

995~ Internal Revenue Code) for all periods for which the 

DISC election is effective. 

(5) A taxpayer who, in determining federal adjusted 

gross income, has reduced his business deductions by an 

amount for wages and salaries for which a federal tax credit 

was elected under 5ection 44B of the Internal Revenue CodeL 

ef--%954--or as that section may be labeled or amended~ 1s 

allowed to deduct the amount of ~Heh the wages and salaries 

paid regardless of the credit taken. The deduction must be 

made in the year the wages and salaries were used to compute 

the credit. In the case of a partnership or small business 

corporation, the deduction must be made to determine the 

amount of income or loss of the partnership or small 

business corporation. 

(6) Married taxpayers filing a joint federal return 

who must include part of their social security benefits or 

part of their tier 1 railroad retirement benefits in federal 

adjusted gross income may split the federal base used in 

calculation cf federal taxable social security benefits or 

fede~al taxable tier l railroad retiremPnt benefits when 
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they file separate Montana income tax returns. The federal 

base must be split equally on the Montana return. 

171 A taxpayer receiving retirement disability 

benefits who has not attained age 65 by lhe end of the 

taxable year and who has retired as permanently and totally 

disabled may exclude from adjusted gross income up to $100 

per week received as wages or payments in lieu of wages for 

a period during which the employee is absent from work due 

to the disability. If the adjusted gross income before this 

exclusion and before application of the two-earner married 

couple deduction exceeds $15,000, the excess redtices the 

exclusion by an equal amount. This limitdtion dfEects the 

amount of exclusion, but not the taxpayer's eligibility for 

the exclusion. If eligible, married individuals shall apply 

the exclusion separately, but the limitation for income 

exceeding $15,000 is determined with respect to the spouses 

their combined adjusted gross income. For the purpose of on 

this subsection, permanently and totally disabled means 

unable to engage in any substantial gainful activity by 

reason of any medically determined physical or mental 

impairment lasting or expected to last at least 12 ~onths. 

(8) A person receiving benefits described 1n 

subsections (2)(d) thwugh (2)(f), (2)(h), or (2)(i) may not 

exclude De;~efits described 1n subsection (2)(c) frcm 

adiusted gross income unless the ber1ef1t~ received undec 
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subsections ( 2) (d) through (2)(f), (2)(h), or (2)(i) are 

less than $3,600, in which case the person may combine 

benefits to exclude up to a total of $3,600 from adjusted 

gross income. 

(9) Married taxpayers filing a joint federal return 

who claim a deduction for rental losses attributable to 

properties that they actively manage, as defined in section 

469{i) of the Internal Revenue Code, as amended, may deduct 

their losses to a maximum of $12,500 for each ~on a 

Montana income tax return on which the taxpayers file 

separa~~ (Subsection (2)(k) terminates on occurrence of 

contingency--sec. 3, Ch. 634, L. 1983, )" 

Section 2. Section 15-30-126, MCAi is amended to read: 

"15-30-126. Small business corporation deduction 

for donation of computer equipment to schools. A small 

business corporation not electing to be taxed under the 

provisions of 15-31-202 is allowed a deduction equal to the 

fair market 

corporation's 

sophisticated 

for use with 

value, not to exceed 30% of the small business 

net income, of a computer or other 

technological equipment or apparatus intended 

the computer donated to an elementary, 

secondary, or accredited postsecondary school located in 

Montana if: 

(l) 

after 

the contributior1 is made no 

the manufacture ot the 

-7-
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substantially completed; 

(2) the property is not transferred by the donee in 

exchange for money, other property, or services; 

(3) the electing small business corporat1on rece1ves a 

written statement from the donee in which the do~ee agrees 

to accept the property and representing that the use and 

disposition of the property will be in accordance with the 

provisions of subsection (2); and 

( 4) the deduction allowed in this section is ~n lieu 

of the deduction allowed under 15-30-121 for charitable 

contributions." 

Section 3. Section 15-30-131, MCA, is amended to read: 

"15-30-131. Nonresident and temporary 

deductions. 

resident 

taxpayers 

case of a 

adjusted gross income 

taxpayer other than a resident of 

(1) In the 

this state, 

adjusted gross income includes the entire amount of adjusted 

gross income from sources within this state but ~~~TT does 

not include income from annuities, interest on bank 

deposits, interest on bonds, notes, or other 

interes~-bearing obligations, or divider1ds on stock of 

corporations except to the extent to which the ~am~-~heii-be 

interest 9r dividends are a part of income from any 

business, trade, profession, or occupation carried on in 

this state. fn~e~e~~-tne~me-from-in~trtitment-~~le~-of--rea! 

or--t~ng±ble--eommerei~i--or--b~~~Me~~ -prop~r~y--·Toe~ted-in 
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Mo~tana-m~~t-be-i~eittded-in-adj~~te0-9r~~s-in~eme. Adjusted 

gross income from sources within and without this state 

shall be allocated and apportioned under rules prescribed by 

the department. 

(2) In the case of a taxpayer other than a resident of 

this state who is a resident of a state that imposes a tax 

on the income of natural persons residing within that state, 

the deductions allowed in computing net income are 

restricted to those directly connected with the production 

of Montana income. 

( 3) In the case of a taxpayer other than a resident of 

this state who is a resident of a state that does not impose 

a tax on the income of natural persons residing within that 

state, the deductions allowed in computing net income are 

restricted to the greater of those directly relating to the 

production of Montana income or a prorated amount of those 

allowed under 15-30-121. For the purposes of this 

subsection, deductions allowed under 15-30-121 apply only to 

earned income and must be prorated according to the ratio 

that the taxpayer's Montana earned 1ncome bears to his 

federal earned income. 

{4) A temporary resident shall be allowed those 

deductions and the credit under 15-32-109 allowed a resident 

tv the extent that such deductions or credit were actually 

incurred or expended in the state of Mon~ana during the 
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course of his residency. 

( 5) For the purposes of this section, "earned income" 

shall be defined as the same term is defi11ed in section 43 

of the Internal Revenue Code, or as 

subsequently be amended. 

that seL:tion may 

(6) Notwithstanding the provisions of subs~ctions 

and (3), any contribution made after December 31, 1982, 

( 2) 

to 

the state of Montana or a political subdivision thereof 

shall be an allowable deduction in computing net 1ncome. 

The deduction is subject to the limitations set forLh 1n 

section 170 of the Internal Revenue Code of-~95~, as labeled 

or amended. 

t1t--Por--pttrpo~e~-of-thi~-~eetion,-uin~t~±tment-~ale~n 

me~n~-~~i~~-±n-wnieh-ehe-btty@r-a9r~~s-~o-pay-th~--~ell~r--in 

one-or-more-deferr@d-in~taiiments~·· 

Section 4. Section 15-J0-136, MCA, is amended to read: 

"15-30-136. Computation of income of estates or trusts 

exemption. 

chapter, "gross 

(1) Except as otherwise provided in this 

income'' of estates or trusts means all 

income from whatever source derived in the taxable year, 

including but not limited to the following items: 

(a) dividends; 

(b) interest received or accrued, including interest 

received on obligations of anoct1er sta~e or territory or a 

county, mun ic ipa l i ty, district, or other politlcal 

-10-
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income from 

( i) 

Montana; 

the United States government or the state of 

(ii) a school districc; or 

(iii) a county, municipality, district, or other 

political subdivision of the state; 

(c) income from partnerships and other fiduciaries; 

(d) gross rents and royalties; 

(e) gain from sale or exchange of property, including 

those gains that are excluded from gross income for federal 

fiduciary income tax purposes by section 64l(c) of the 

Internal Revenue Code of~i954, as amended; 

{f) gross profit from trade or business; and 

(g} refunds recovered on federal income tax, to the 

extent the deduction of ~tteh the tax resulted in a reduction 

of Montana income tax liability. 

(2) In computing net income, 

deductions: 

there are allowed as 

(a) interest expenses deductible for federal tax 

purposes according to section 163 of the Internal Revenue 

Code e~-±954, as amendedi 

(b) taxes paid or accrued 

inc 1 ud i ng but not limited to 

excluding Montana .income tdx; 

-11-
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(c) that 

depletion which 

fiduciary's portion of depreciation or 

is deductible for federal tax purposes 

according to sections 167, 611, and 642 of the Internal 

Revenue Code er-~95•, as amended; 

(d) charitable contributions that are deductible for 

federal tax purposes according to section 642(c} of the 

Internal Revenue Code of-1954, as amended; 

(e) administrative expenses claimed for federal income 

tax purposes, according to ~ections 212 ~nd 642(g) of the 

Internal Revenue Code ef--t954, as amended, if ~tle~ the 

expenses were not claimed as a deduction 10 the 

determination of Montana inheritance tax; 

(f) losses from fire, storm, shipwreck, or other 

casualty or from theft, to the extent not compensated for by 

insurance or otherwise, that are deductible for federal tax 

purposes according to section 165 of the Internal Revenue 

Code of-%954, as amended; 

{g) net operating loss deductions allowed fur federdl 

income tax under section 642(d) of the Internal Revenue Code 

ef--1954, as amended, except estates may not claim losses 

that are deductible on the decedent's final return; 

(h) all benefits, not ln excess of $3,600, 

(i) as federal employees' retireme11t; 

received: 

(ii) as retirement from public em~lloyment tn a state 

other than Montana; or 

-12-



1 

2 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

;?.j 

25 

LC 1601/01 

(iii) as an annuity, pension, or endowment under 

private or corporate retirement plans or systems; 

(i) all benefits paid under the Montana teachers' 

retirement system that are specified as exempt from taxation 

by 19-4-706; 

(j) all benefits paid under the Montana Public 

Employees' Retirement System Act that are specified as 

exempt from taxation by 19-3-105; 

(k) all benefits paid under the Montana highway 

patrolmen's retirement system that are specified as exempt 

from taxation by 19-6-705; 

(l) Montana income tax refunds or credits thereof; 

(m) all benefits paid under 19-11-602, 19-11-604, and 

19-11-605 to retired and disabled firemen or their surviving 

spouses or children; 

(n) all benefits paid under the municipal police 

officers' retirement system that are specified as exempt 

from taxation by 19-9-1005. 

(3) In the case of a shareholder of a corporation with 

respect to which the election provided for under subchapter 

s~ of the Internal Revenue Code o£-1954, as amended, is in 

effect ent and with respect to which the eleccion provided 

for under 15-31-202 is net also in effect, net income does 

not include any part of the corporation's undistributed 

taxdble income, net operating loss, capital ga1r1s or other 

-13-
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gains, profits, or losses required to be included 1n the 

shareholder's federal income tax net income by reason of the 

election under subchapter s. However, the shareholder's net 

income shall include actual distribLJtion from the 

corporation to the extent it would be trealed as taxable 

dividends if the subchapter s~ election were not 1n effect. 

(4) The following additional deductions shall be 

allowed in deriving taxable income of estates and trusts: 

(a) any amount of income for the taxable year 

currently required to be distributed to beneficiarie~ for 

~tuo::i"' the year; 

(b) any other amounts properly paid or credited or 

required to be distributed for the taxable year; 

(c) the amount of 60\ of the excess of the net 

long-term capital gain over the net short-term capital loss 

for the taxable year. 

(5) The exemptior1 allowed for eslates and trusts is 

that exemption provided in 15-30-ll2(2)(a) and 15-30-112(8). 

(6) A trust or estate excluding benefits under 

subsections (2)(i) through {2){k), (2)(m), or (2)(n) may not 

exclude benefits described in subsection (2)(h) from net 

income unless the benefits received under subsections (2)(i) 

through (2){k), {2){m), or (2){n) are less than $3,600, in 

which case the trust or estate may combine benefit~ to 

exclude up to a total of $3,600 from net income." 

-14-
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1 Section 5. Section 15-30-141, MCA, is amended to read: 1 of any balance of tax unpaid with respect to ~tteh the return 

"15-30-141. Tax as personal debt. Every tax imposed by 
2 as of its due date, but in no event shall the penalty for 

3 this chapter and all increases, interest, and penalties 
3 failure to file a return by its due date be less than $5. 

4 thereon shall be from the time they are due and payable a 
4 The department may abate the penalty if the taxpayer 

5 personal debt from the person or fiduciary liable to pay the 
5 establishes that the failure to file on time was due to 

6 Taxpayers who file a joint return are same to the state. 
6 reasonable cause and was not due to neglect on his part. 

7 jointly and severally liable for the tax and any interest 
----~ 

7 ~ If any person, without purposely or knowingly 

a and ~-Eenalty unless the department desermines, based solely 
8 violating any requirement imposed by this chapter, fails to 

9 on the criteria in sectio_~ 6013{e) of the Internal Revenue 
9 its due date (determined with pay any tax on or before 

10 Code, as amended, that a spouse is relieved of liability.'' 
10 regard to an extension of time granted for filing the 

ll Section 6. Section 15-30-161, MCA, is amended to read: 
11 return), there shall be added to the tax a penally uE 10% of 

12 ~e±d the tax, but not less than $5, and i~terest shall 
12 "15-30-161. is to Purpose. The purpose of 15-30-162 

13 accrue on the tax at the rate of 9% per annum for the entire 
13 allow individuals, estates, and trusts, including those 

14 period it remains unpaid. The department may abate the 
14 owning an interest in partnerships and in small business 

15 penalty if the taxpayer establishes that the failure to pay 
15 corporations electing not to be taxed under the provisions 

16 on time was due to reasonable cause and was not due to 
16 of 15-31-202, to take the investment credit as provided for 

17 neglect on his part. 
17 in 15-30-162 in order to stimulate capital investment by the 

18 ( 2) If any person fails, purposely or knowingly 
18 small business sector." 

19 violating any requirement imposed by this chapter, to make a 

19 Section 7. section 15-30-321, MCA, is amended to read: 
20 return of income or to pay a tax if one is due at the lime 

20 "15-30-321. Penalties for violation of chapter. 
21 required by or under the provisions of this Ch4pter, there 

21 (l) ~ If any person, without purposely or knowingly 22 shall be added to the tax an additional amount equal to 25~ 

22 violating any requirement imposed by this chapter, fails to 
23 thereor of the tax, but s-t:tch- the additional amount shall in 

23 file a return of income on or before its due date 24 no case be less than $25, and inter-est at lt for each month 

24 {determined with regard to an extension of time granted for 
25 fraction of a month durlng which the rax rt?llldlrh Llllpdld. or 

25 filing the return), t.here shall be imposed a pena1 ty of 5~ 

-16-

-15-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1601/01 

(3) Any individual, corporation, or partnership or any 

officer or employee of any corporation or member or employee 

of any partnership who, with intent to evade any tax or any 

requirement of this chapter or any lawful requirement of the 

department the~ettnde~ under this chapter, purposely or 

knowingly, fails to pay the tax or to make, render, or sign 

any return or to supply any information within the time 

required by or under the provisions of this chapter or who, 

with like intent, purposely or knowingly makes, renders, or 

signs any false or fraudulent return or statement or 

supplies any false or fraudulent information shall be liable 

to a penalty of not more than $1,000, to be recovered by the 

attorney general in the name of the state by action in any 

court of competent jurisdiction, and shall also be guilty of 

a misdemeanor and shall upon conviction be fined not to 

exceed $1,000 or be imprisoned not to exceed 1 year, or 

both, at the discretion of the court. 

(4) With respect to the imposition of a civil penalty, 

evidence produced by the department to the effect that a tax 

has not been paid, that a return has not been filed, or that 

information has not been supplied as required under the 

provisions of this chapter is prima facie evidence that the 

tax has not been paid, the return has not been filed, or the 

information has not been supplied. 

~-~f the amount required to be shown as tax on a 
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return is less than the amount s~own~~~on the return, 

subsection (l) (a), (l)(b), (2), or (3), as applicable, must 

be applied by_.substitutinq the lesser amount of tax." 

Section 8. Section 15-31-202, MCA, is amended to read; 

"15-31-202. Election by small business corporation. 

(1) A small business corporation m8y-~leet that has made a 

valid election under subchapter S of Chapter 1 of the 

Internal Revenue Code, as amended, is not to be subject to 

the taxes imposed by this chapter. 

tit--I£--8-emel~-e~~in~~~-eerperat±on-mak~~-an-e±eetion 

~nder-stlbseetion-t~ty-then~ 

tat--w±th--respeet--to--the--texab~e---years---o£---the 

eorporetio~--for--whieh--s~eh--eieetien--±e--in-e£feet 7 -s~eh 

eorporetio~-ie-not-s~bjeet-to--the--taxes--±mposed--by--thi~ 

ehapter--and,--w±th--respeet--to--stteh-taxable-ye8rs-and-all 

stteeeedin~-taxable-yearsr-the-prov±s±ons-of-this-pert--apply 

to-e~eh-eorporation;-and 

tbt--w±th-respeet-to-the-taxahle-years-o£-a-sharehoider 

o£-stleh-eo~poration-±n-wh±eh-or-w±th-whieh-the-taxabie-years 

o£-the-eorporation-£or-whieh-stteh-eieetion-±e-±n-e££eet-~nd 7 

the--pro~is±ons--o£-th±s-part-epply-to-~ueh-shareholder 7 -and 

w~~h-~esp~et--to--~tteh--~~~ob~e--yeer~--~nd--aii--~neeeed±ng 

~axab±e--years,--ehe--provtsions--of-eh±~-part-ap~%y-to-~tteh 

sn.arehoi:der":"" 

t3t--An-e±eet±en-~nde~-~~b~~etioM-tit-mast-be--med~--in 
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aeeerdanee--w±tk--rttie~--pre3crib@d--by--the--departMeftt--o£ 

revernte, 

EL A small business corporation that has made a valid 

election under subchapter S of Chapter 1 of the Internal 

Revenue Code, as amended! shall file, by t~e 15th day of the 

third month of its first taxable year, a copy of the 

internal revenue service notification or other proof that a 

valid federal election has been made. If proof of _election 

is not filed by the time _the department receives the 

corporation's first tax return, the d~partment shall notify 

the corporation that the proof of election is required 

within 60 days of the date of the notice. If proof of 

election is not received withi~ 60 days or by a reasonable 

extension date based upon a request by the taxpayer prior to 

the expiration of the 60 days, the corporation is subject to 

the taxes imposed by __ t:,his chapter. 

lll__:A small business ~_orporation that has made a valid 

election under subchapter S of Chapter 1 of the Internal 

Revenue Code, as amended,~ elect to be subject to the 

taxes imposed by_ this chapter by filing an election on a 

form provided by the department. The form must have printed 

on it a notification that making the election will subject 

income to tax under both this chapter and chapter 30 of this 

title. For tax yea£_s beginning on o~ after January l, 19~~ 

but beJ_9_re Ma[ch 1, 1990, the_election must be fi!~-~ 
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15, 1990. Thereafter, the election must be filed by the 15th 

day of the third month of the taxable year for which the 

election is to become effective. The election !!'~-~ 

revoked by the taxpayer by w~itten notification to the 

depart~ent. A revocation must be delivered to the department 

by the 15th day of the third month of the ~~xable year for 

which the revocation is to be effective. 

(4) This ~±eetion section is not effective unless the 

corporate net income or loss of ~ttch---l!:leetin~ the 

nonelectinq small business corporation is included in the 

stockholders' 8djttsted-9re~~ income ~~-defined-+n-±S-39-±±±. 

(5) Every ei-t!'ei::i-n9 nonelecting small business 

corporation is required to pay the minimum fee of $10 

required by 15-31-204." 

Section 9. Section 15-31-204, MCA, is amended to read: 

•15-31-204. Minimum fee of qualifying corporations 

unaffected. Notwithstanding the provisions of 15-31-121L 

corporations ei-eetinq-8nd qualifying under 15-31-202 shall 

pay a minimum fee of $10.'' 

Section 10. Section 15-31-209, MCA, is amended to 

read: 

"15-31-209. Termination and revocation. If the 

election under the provisions of Stlbehapter-S suecl:l~~-~~ 

~-( Chapter 1 _of the Int~rna_!. Reve.Q_~~--t~od.•, d~" -~fll~~~~~!r_ is 

either terminated or revoked for tt:Jl'l-al purposes, the 

-20-
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corporation must notify the department within 30 days of 

~deh termination or revocation. ~he-department-may-te~m~nate 

an-eleetion-at-cny-t~me-t£-tt-diseeve~~-the-corporation-does 

not--~da%~Ey-as-a-smait-b~siness-eorporat±on-as-provided-£or 

ttnder-the-pro•ts±ons-or-s~behapter-5-o£-the-~nternai-Reven~e 

eode-o£-1954• A corporation that does not have a valid 

federal election for the entire taxable year is subject to 

tax under this chapter.'' 

Section 11. section 15-32-402, MCA, is amended to 

read: 

"15-32-402. Commercial investment credit 

wind-generated electricity. (1) An individual, corporation, 

partnership, or small business corporation as defined in 

±5-3±-iSY subchapter 5 of Chapter 1 of the Internal Revenue 

Code, as amended, that makes an investment of $5,000 or more 

in certain depreciable property qualifying under section 38 

of the Internal Revenue Code of--i954~ as amended, for a 

corrune rc ia 1 system located in Montana which generates 

electricity by means of wind power is entitled to a tax 

credit against taxes imposed by 15-30-103 or 15-31-121 in an 

amount equal to 35% of the eligible costs, to be taken as a 

credit only against taxes due as a consequence of taxable or 

net income produced by one of the following: 

(a) manufacturing plants located in Montana 

produce wind energy generating equipment; 
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lb) a new business facility or the expanded portion of 

an existing business facility for which the wind energy 

generating equipment supplies, on a direct contract sales 

basis, the basic energy needed; or 

(c) the wind energy generating equipment in which the 

investment for which a credit is being claimed was made. 

(2) For purposes of determining the amount of the tax 

credit that may be claimed under subsection (1), eligible 

costs include only those expenditures that qualify under 

section 38 of the Internal Revenue Code e£-i9S4, as amended, 

and that are associated with the purchase, installation, or 

upgrading of: 

(a) generating equipment; 

(b) safety devices and storage components; 

(c) transmission lines necessary to cunnect with 

existing transmission facilities: and 

(d) transmission lines necessary to connect directly 

to the purchaser of the electricity 

transmission facilities are available. 

when no other 

I 3) Eligible costs under subsection (2) must be 

reduced by the amount of any grants provided by the stale or 

federal government for the system.N 

Section 12. Section 90-8-202, MCA, is amended to read: 

'"90-8-201. Designation of qualified Montana capital 

companies tax credit. (1) The board shdll designate as 

-22-
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qualified Montana capital companies those certified 

companies that have been privately capitalized at a minimum 

level of $200,000. A ce~tified company seeking designation 

as a qualified Montana capital company must make written 

application to the board on forms provided by the board. 

The application must contain the information required by 

90-8-204 and ~~eh other information as the board requires. 

(2) (a) The total amount of tax credits authorized for 

a single qualified company may not exceed $1,500,000. In the 

event the capitalization of the company is later increased, 

the company may apply for authorization of additional tax 

credits within the foregoing limitation. 

(b) The total credits authorized for all compan1es may 

not exceed a total of Sl million prior to June 30, 1985. The 

total credits authorized for all companies between July 1, 

1985, and June 30, 1987, may not exceed $1 million plus any 

portion of the $1 million available for authorization before 

June 30, 1985, that is allocated to qualified companies. The 

total credits authorized for all companies between July 1, 

1987, and June 30, 1989, may not exceed $3 million plus any 

portion of the credits available for authorization before 

June 30, 1987, that is allocated to qualified companies. 

The total credits authorized for all companies between July 

1, 1989, and June 30, 1991, may not exceed $3 million plus 

any portion of the credits available for authorization 
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before June 30, 1989, that is allocated to qualified 

companies. 

(3) The credits shall be allocated to qualified 

companies in the order that completed applications for 

designation as qualified capital companies are received by 

the board, and the board shall certify to each saeh company 

its appropriate allocation. 

(4) Investors in a qualified Montana capital company 

are entitled to the tax credits provided for in subsection 

(5). Funds invested in a certified company 

designation as a qualified Montana capital company 

the discretion of the investor, be placed in 

account in a Montana financial institution 

pr 1or to 

may, at 

an escrow 

pending 

designation of the company as a qualified Montana capital 

company. 

(5) Subject to the provisions of subsection (2), an 

individual, small business corporation, partnership, or 

corporate taxpayer who makes a capital investment in a 

qualified Montana capital company is entitled to a tax 

credit equal to 50% of the investment, up to a max1mum 

credit of $150,000 per taxpayer. The credit may be taken 

against the tax liability imposed on the investor pursuant 

to Title 15, chapter 30 or 31. The credit for investments 

by a small business corporation electing ~'?_! to be- ta.xed 

under lS-31-202 or a partne["ship may be claimed by tht:> small 
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business corporation shareholders or the partners. 

(6} The tax credit allowed under subsection (5) is to 

be credited against the taxpayer's income tax liability for 

the taxable year in which the investment in a qualified 

Montana capital company is made. If the amount of the tax 

6 credit exceeds the taxpayer's tax liability for the taxable 

7 year, the amount of the credit which exceeds the tax 

8 liability may be carried back or carried forward in 

9 accordance with the provisions of section 46(b) of the 

10 Internal Revenue Code, as amended. 

11 (7) The tax credit provided for in this section is 

12 available only to those taxpayers who invest in a qualified 

13 Montana capital company within 4 years of July 1, 1987." 

14 NEW SECTION. Section 13. Extension of authority. Any 

15 existing authority to make rules on the subject of the 

16 provisions of {this act] is extended to th~ provisions of 

17 [this act). 

18 NEW SECTION. Section 14. Code commissioner 

19 instruction. Wherever the phrase "Subchapter S" appears in 

20 Title 15, chapter 31, part 2, MCA, the code commissioner is 

21 instructed to revise the phrase to read "subchapter sn. 

22 NEW SECTION. Section 15. Effective date. [This act] 

23 is effective on passage and approval. 

24 NEW SECT lON. Section 16. Retroactive applicability. 

2S [This act) applies retroactively, within the meaning of 

-25-
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1-2-109, to taxable years beginning after December 31, 1988, 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

L1 compliance with a written request, there is herebv submit ted a Fisca 1 Note for eJ1339, as intt·oduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act revising portions of the Montana individual income tax; allowing certain deductions for losses on rental 
property for taxpayers filing jo1ntly; allowing nonresidents to exclude interest income from installment sales of 
Montana property; clarifying the liability for taxes owed by taxpayers filing jointly in Montana; clarifying the 
tax upon which penalty and interest must be paid; clarifying the application of the Montana corporation license tax 
as it applies to a corporation electing to be a subchapter S corporation under the Internal Revenue Code; 
clarifying for a subchapter S corporation the application of the tax credit for wind generated energy; and 
providing an immediate effective. date and a retroactive applicability date. 

ASSUI1PTIONS: 
-i. Individnal income tax collections under current law will be $239,124,000 i.n FY90, and $254, 428,000 in FY91 

(REAC). 
2. Allowing married taxpayers filing jointly at the federal level to deduct up to $12,500 each for rental 

losses when filing separately for state tax purposes is estimated to reduce tax revenue approximately 
$100,000 annually. 

l. Alluwing nonresidents to exclude interest income from installment sales of real or tangible commercial or 
business property located in Montana is estimated to reduce tax revenue $250,000 annually. 

4. Requiring that penalty payments be based on the smaller of tax liability as originally filed or as amended 
is estimated to reduce penalty payments $100,000 annually. 

5. There is no impact on corporation tax revenues or Department of Revenue expenditures. 

FISCAL IMPACT: 
Revenue Impact: 

FY90 FY91 
Current Law Proposed Law Difference Current Law Proposed Law Difference 

Ind. Income Tax $239,124,000 $238,674,000 ($450,000) $254,428,000 $25:.' .• 978' 000 ($450,000) 
Fund Information: 
General Fund $139,170,168 $138,908,268 ($261,900) $148.077,096 $147,815,196 ($261,900) 
Foundation Program 76,041,432 75,898,332 (143,100) 80,908,104 80,765,004 (143,100) 
Sinking Fund 23,912,400 23,867,400 (45,000) 25,442,800 25.397,800 (45,000) 

Total $:!39,124,000 $2:18,674,000 ( $1 .. 50, 000) $254,428,000 $253,978,000 ($450,000) 

DATE -{/Jt!/?;7 . /1 ',-·,>' ) . ·:/. 2 DATE :z/!1/XCJ 
m~LW'I'N GAGE; PPTMA'OV c::t>mHif'\'0 I I "'I 

fu~D PROGRAM PLANNING 
Fjscal Note for SB339, as introduced 

.sa .331 
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APPROVED BY COMMITTEE 
ON TAXATION 

SENATE BILL NO. 339 

INTRODUCED BY GAGE, HALLIGAN 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING PORTIONS OF 

TBE MONTANA INDIVIDUAL INCOME TAX; ALLOWING CERTAIN 

DEDUCTIONS FOR LOSSES ON RENTAL PROPERTY FOR TAXPAYERS 

FILING JOINTLY; Abb8WfNS--N8NRESfBENTS-~8-EM€bBBB-fN~ERES~ 

fN€8MB--PR8M--fNS~AbbMEN~---SAbES---8P---M8H~ANA---PR8PER~¥; 

CLARIFYING THE LIABILITY FOR TAXES OWED BY TAXPAYERS FILING 

JOINTLY IN MONTANA; CLARIFYING THE TAX UPON WHICH PENALTY 

AND INTEREST MUST BE PAID; CLARIFYING THE APPLICATION OF THE 

MONTANA CORPORATION LICENSE TAX AS IT APPLIES TO A 

CORPORATION ELECTING TO BE A SUBCHAPTER S CORPORATION UNDER 

THE INTERNAL REVENUE CODE; CLARIFYING FOR A SUBCHAPTER S 

CORPORATION THE APPLICATION OF THE TAX CREDIT FOR WIND 

GENERATED ENERGY; AMENDING SECTIONS 15-30-111, 15-30-126, 

i5-39-i3i, 15-30-136, 15-30-141, 15-30-161, 15-30-321, 

15-31-202, 15-31-204, 15-31-209, 15-32-402, AND 90-8-202, 

MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A 

RETROACTIVE APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA; 

Section 1. Section 15-30-111, M.CA, is amended to read: 

"15-30-111. Adjusted gross income. (l) Adjusted gross 

income shall be the taxpayer's federal income tax adjusted 

~•• , .. ,,..,, •• counco 
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gross income as defined in section 62 of the Internal 

Revenue CodeL of-T954-or as that section may be labeled or 

amended~ and in addition shull include the following: 

(a) interest received on obligations of another state 

or territory or county 1 municipality, district, or other 

political subdivision thereof; 

(b) refunds received of federal income tax, to the 

extent the deduction of ~tlek federal income tax re~ulted in 

a reduction of Montana income tax liability; and 

(C) that portion of a shareholder's 1ncome under 

subchapter S7 of Chapter l of the Internal Reven~e C de o~ 

1954 that has been reduced by any federal taxes pJ 1 t_.; the 

subchapter So corporation on the income. 

(2) Notwithstanding the provisions of the federal 

Internal Revenue Code~ of--i954 as labeled or amended, 

adjusted gross income does not include the following which 

are exempt from taxation under this chapter: 

(a) all interest income from obligations of the United 

States government, the state oE Montana, county, 

municipa:ity, district, or other political subdivision 

thereof; 

{b) interest 1ncome earned by a taxpayer age 65 or 

older in a taxable year up to and including $800 for a 

taxpayer filing a separate r~turn and $1,600 for each joint 

return; 

-2- SB 339 
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(c) all benefits, not in excess of $3,600, received: 

(i) under the Federal Employees 1 Retirement Act; 

{ii) under the public employee retiremertt laws of a 

state other than Montana; or 

{iii) as an annuity, penslon, or endowment under any 

private or c?rpo[ate retirement plan or system; 

{d) all benefits paid under the teachers' retirement 

law which are specified as exempt from taxation by 19-4-706; 

{e) all benefits paid under The Public Employees' 

Retirement System Act 

taxatiun by 19-3-105; 

(f) all benefits 

which 

paid 

are specified as exempt from 

under the highway patrol 

retirement law which are specified as exempt from taxation 

by 19-6-705; 

(g) all Montana income tax refunds or credits thereoe; 

(h) all benefits paid under 19-11-602, 19-11-604, and 

19-11-605 to retired and disabled firefighters, their 

surv1ving spouses and orphans or specified as exempt from 

taxation by 19-13-1003; 

(i) all benefits paid under the municipal police 

officers' retirem~nt system that ar~ specified as exempt 

from taxation by 19-9-1005; 

(j) gain required to be recognized by a liquiddting 

corporation under 15-31-ll3(l)(a}(ii}; 

(k) all tips covered by section 3402(k) of the 

~)~ SB 339 
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Internal Revenue Code of-T954, as amended and applicable on 

January 1, 1983, received by persons for services rendered 

by them to patrons of premises licensed to provide food, 

beverage, or lodging; 

I 1) all benefits received under the workers' 

compensation laws; 

(m) all health insurance prem1ums paid by an employer 

for an employee if attributed as income to the employee 

under federal law; and 

1~1 all 

program that 

19-21-212. 

benefits paid under an optional rPt ~rement 

are ::;pecified as exempl from :-_dx.. ,~,, by 

I 3 I In :he case of a shareholder of a cor~uratlon with 

respect to which the election provided for under ~ubchapter 

s~ of the Internal Revenue Code of-1954, as amended, :s in 

effect b~t and with respecl tu which Lhe election provided 

for under 15-31-202, as amended, 1s ne~ ~!so in effect, 

adjusted gross 1ncome does not irlclude any part of the 

corporation's undistributed taxable income, net operating 

lo~s, ~2p1tal ga1ns or other ga1n~, protits, or losses 

required to be included in the shareholder's federal income 

tax adjusted gross 1ncome by reason of the ~aid election 

under subchapter s. However, the shareholder's adjusted 

gross income shall include act"t1al distributions from the 

corporation to the extent they wou1d be treated as taxable 

-4- SB 339 
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dividends if the subchapter s. election were not in effect. 

(4) A shareholder of a DISC that is exempt from the 

corporation license tax under 15-31-102(1)(1) shall include 

in his adjusted gross income the earnings and profits of the 

DISC in the same manner as provided by federal law (section 

995, Internal Revenue Code) for all periods for which the 

DISC election is effective. 

{5) A taxpayer who, in determining federal adjusted 

gross income, has reduced his business deductions by an 

amount for wages and salaries for which a federal tax credit 

was elected under section 448 of the Internal Revenue CodeL 

~f--T954--o~ as that section may be labeled or amendedL is 

allowed to deduct the amount of ~~e" the wages and salaries 

paid regardless of the credit taken. The deduction must be 

made in the year the wages and salaries were used to compute 

the credit. In the case of a partnership or small business 

corporation, the deduction must be made to determine the 

amount of income or loss of the partnership or small 

business corporation. 

(6) Married taxpayers filing a joint federal return 

who must include part of their social security benefits or 

part of their tier 1 railroad retirement benefits in federal 

adjusted gross income may split the federal base used in 

calculation of federal taxable social security benefits or 

federal taxable tier 1 railroad retirement benefits when 
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they file separate Montana income tax returns. The federal 

base must be split equally on the Montana return. 

(7) A taxpayer receiv1ng retirement disability 

benefits who has not attained age 65 by the end of the 

taxable year and who has retired as permanently and totally 

disabled may exclude from adjusted gross income up to $100 

per week received as wages or payments in lieu of wages for 

a period during which the employee is absent from work due 

to the disability. If the adjusted gross incume b~fore this 

exclusion and before application of the t~o-earner married 

couple deduction exceeds $15,000, the excess red~c~:5 the 

e:<clusion by an equal amount. This limitatic:1 ~t:n~·:.:;:; the 

amount of exclusion, but not the taxpayer's eligibility for 

the exclusion. If eligible, married individua~s shall apply 

the exclusion separately, but the limitation for income 

exceeding $15,000 is determined with respect to the spouses 

on their combined adjusted gross income. For the purpose of 

this subsection, permanently and totally disabled means 

unable to engage in any substantial gainful activity by 

reason ~f any medically determined physical or mental 

impairment lasting or expected to last at least 12 months. 

(8) A person receiving benef i r_s described 1n 

subsections (2)(d) through (2)(f), (2)(h), or (2)(i) may not 

exclude benefits described in subsection (2)(c) from 

adjusted gross income unless the benefits received under 

-6- SB 339 
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subsections (2)(d) through (2)(f), (2)(h), or (2)(i) are 

less than $3,600, in which case the person may combine 

benefits to exclude up to a total of $3,600 from adjusted 

gross income. 

(9) Married taxpayers filing a joint federal return 

who claim a deduction for rental losses attributable to 

properties that they active~y manage, ~s defined in section 

469(i) of the Internal Revenue Code, as amended, may deduct 

their losses to a maximum of $12,500 for each spouse on a 

Montana income tax return on which the taxpay~rs file 

separately. (Subsection (2)(k) term1nates on occurrenc~ of 

contingency--sec. 3, Ch. 634, L. 1983. )" 

Section 2. Section 15-30-126, MCA, is amended to read: 

•15-30-126. Small business corporation -- deduction 

for donation of computer equipment to schools. A small 

business corporation ~ electing to be taxed under the 

provisions of 15-31-202 is allowed a deduction equal to the 

fair market value, not to exceed 30% of the small business 

corporation's net income, of a computer or other 

sophistic.3ted 

for use with 

secondary, or 

Montana if: 

technological equipment or appar.;atus intended 

the computer donated to an elementary, 

accredited pos~seconddry school located in 

(1) the contribution is made no later than 5 years 

after the manufacture of the doJJated property 1s 
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substantially completed; 

(2) the property is not transferred by the donee in 

exchange for money, other property, or services; 

(3) the electing small business corporation receives a 

written statement from the donee in which the donee agrees 

to accept the property and representing that the use and 

disposition of the property will be in accordance with the 

provisions of subsection (2); and 

(4) the deduction allowed in this section is 1n lieu 

of the deduction allowed under 15-30-121 far charitable 

contributions.'' 

Sec-twn-&---se-c-t-.N-n--P'r-}{1---},:H·,--Me-Ac, -= -am...~l-_, -,..,..<N ~ 

nl5-39-T3~o--Honre~id~nt---and----tem~e~a~y----re~ident 

taxpayera------a~;~~ted--gro~~-~neeme----dedttetten~o--tlt-fn 

t~e-ea~e-o~-a-texpeyer-other-than-a-re~~Oent-ef-thi~--~tate, 

arljtt~ted-gro~s-±neeme-±nei~des-the-ent~re-am~tlnt-e£-erljtt~ted 

groee--±neome--£rom-~ottree~-w±th±n-th~e-etate-bttt-~ha±± doe~ 

not--±nelttde--±neome--~rom--anntt±tiesr--+ntere~t---on---ban~ 

depos±ta,----±nterest----on----bondsr----note~,---or---other 

inter~~t-bearing--ob±±gat±one,--or--div±d~nd~--~n--atee~--o~ 

eorporat±on~-exeept-to-the-extent-to-wh±eh-the-~ame-~hall-be 

±nterest--or--d±vidends--are a--part--o£--±~eome--from--a~y 

bttsines~ 7-trade 7-pro£ession,-or--oeettp~~~en--earr~ed--on--in 

this--stat~.--f~~ere~t-ineome-from-tnsta±lment-~are~-of-reat 

or-tangibte--eommercia±--or--btlsin~~~--pro~e~ty--loeated--*n 
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Montana-mtt~t-be-±n~~~ded-ift-adj~sted-gro~~-±neomeo--Adjttst~d 

9tO~~--±neome--Erom--sottree~--witn±n--~~d-v~~hottt-thi~-state 

s~eTT-be-alioeated-and-apport~oned-tlnder-ruie~-pre~eribed-by 

the-department• 

t~t--fn-the-ca~e-oE-a-taxpayer-ot~er-than-a-re~ident-o£ 

this-state-who-±~-a-re~±dent-of-a-state-that-imposes--a--tax 

on-the-±neome-o£-natura!-persons-re~±din9-within-that-~tate, 

the---dedttetions---ailowed---~n--eompHtinq--net--±neeme--are 

restricted-to-those-d±rectiy-eonneeteO-with--the--prod~et±on 

of-Montana-±neomeo 

t3t--ln-the-ease-o£-a-taxpayer-other-than-a-res±den~-of 

th±s-state-who-~~-a-r~~±d~nt-6£-a-~~a~e-that-doe~-ftot-±mpo~e 

a--tax-o"-the-±fteome-o£-natttra±-per~ons-res±d±n9-w±thift-that 

~tater-the-dedttet±ons-a±±owed-±n-eompttt±ft9--net--±neome--ore 

restr±eted--to-the-~reater-oE-tho~e-direet±y-re~at±n~-to-the 

prodttet±on-oE-Montane-ine~~e-or-a-prorated-amott"t--of--tho~e 

aTTowed---ttnder---15-36-I~l.---Por---the--pttrpo~es--o£--th±~ 

sttbseetion,-dedttet±ons-aiiowed-ttnder-lS-39-i~i-apply-only-to 

earned-±neome-end-mtt~t-be-prorated-eeeord±n9--to--the--r~t±o 

that--the--taxpeyer~~--Montana--earned--ineome--bear~-to-h±~ 

~ederai-earned-±neomeo 

t4t--A--temporary--re~±dent--~haii--be--ailowed---those 

dedttet±ons-and-the-ered±t-ttnder-15-3~-199-allowed-a-resident 

to--the--extent-that-sneh-dedttet±ons-or-ered±t-were-aetnaTiy 

±nettrred-or-expended-±n-the--state--of--Montana--dttr~ng--the 
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eottrse-o£-~±s-re~tdeneyo 

t5t--Por--the-p~rpe~e~~oE-th±~-seetion,-uear~ed-±neomea 

~ka~~-be-de£~ned-e~-the-~ame-te~m-is-de£±ned-±n--~eet±on--43 

o£--~ne--fnternal--Re~enue--Eeder--or--a~--tkat--~eetton-may 

sub5e~ttentiy-be-amendedo 

t6t--Notwith~tand+n~-ehe-pro~±s±on5-o£-~~b~eetion~--t~t 

and--t3t,--any-eontr±btltion-ma0e-after-Beeember-3l,-l98~,-to 

the-~ta~e-of-Montona--er--a--po±it±ee!--~ubO±~±s±en--t~ereof 

~~a~~--be--an--a~±owable--deduet±on-±n-~omputin9-net-~neome~ 

~he-~erluet±on-i~-~ubjeet-te-ehe--±±~±tattens--~e~--f~r~h--±~ 

seet±on-%T9-o€-the-fnternai-Re~enue-€ode-of-%,5~,-~~-=a~~ted 

or-amended~ 

t~t--Por--purposes-o£-thi~-~eetien1-u±nsta±±ment-sa~e~u 

means-sa±es-±n-wh±eh-the-bnyer-aqree~-to-pay-the--~eiier--±n 

one-or-more-deferred-±nsta±lment~.a 

Section 3. Section 15-30-136, MCA, is amended to read: 
( 

"15-30-136. Computation of income of estates or trusts 

exemption. (l) Except as otherwise provided in this 

chapter, ''gross income'' of estates or trusts means dll 

1ncome from whatever source derived ~n the taxable year, 

including but not limited to the following items: 

(a) dividends; 

(b) interest received or accrued, including interest 

received on obligations of another state or territory or a 

county, municipality, district, or other political 
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subdivision thereof, but excluding interest income from 

obligations of: 

( i) the United States government or the state of 

Montana; 

{ii) a school district; or 

(iii 1 a county, municipality, district, or other 

political subdivision of the state; 

(c) income from partnerships and other fiduciaries; 

(d) gross rents and royalties; 

(e) gain from sale or exchange of property, including 

those gains that are excluded from gross income for federal 

fiduciary income tax purposes by section 64l(c) of the 

Internal Revenue Code o£-t954, as amended; 

(f) gross profit from trade or business; and 

(g) refunds recovered on federal income tax, to the 

extent the deduction of ~ueh the tax resulted in a reduction 

of Montana income tax liability. 

{2) In computing net lOCome, there Qte allowed as 

deductions: 

(a) interest expenses deductiblP for federal tax 

purposes according to section 163 of the Internal Revenue 

Code e£-±95~. as amended; 

{b) taxes paid or accrued within the taxable year, 

including but not limited to federal income tax, but 

excluding Montana income tax; 
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(c) that fiduciary's portion of depreciation or 

depletion which is deductible for federal tax purposes 

according to sections 167, 611, and 642 of the Internal 

Rev~ue Code eE-±954, as amended; 

(d) charitable contributions that are deductible for 

federal tax purposes according ~a section 642(c) of the 

Internal Revenue Code of-l9S+, as amended; 

{e) administrative expenses claimed for federal income 

tax purposes, according to sections 212 and 642(g) of the 

Internal Revenue Code o£-~~954, as amended, if ~tleh the 

expenses were not claimed as " deduction 1n the 

determination of Montana inheritance tax: 

(f) losses from fire, storm, shipwreck, ·:Jr other 

casualty or from theft, to the extent not compensated for by 

ins~rance or otherwise, that are deductible for federal tax 

purposes according to section 165 of the Internal Revenue 

Code o£-1954, as amended; 

(g) 11et operating loss deduc~ions allowed for federal 

income tax under section 642{d) of the Internal Revenue Code 

ef--t95~, as amended, except estates may not claim losses 

that are deductible on the decedent's final return; 

(h) all benefits, not in excess of $3,600, received: 

{i) as federal employees' retirement; 

(ii) as retirement from public employment in a state 

other than Montana; or 
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(iii) as an annuity, pension, or endowment under 

private or corporate retirement plans or systems; 

(i) all benefits paid under the Montana teachers' 

retirement system that are specified as exempt from taxation 

by 19-4-706; 

(j} all benefits paid under the Montana Public 

Employees' Retirement System Act that are specified as 

exempt from taxation by 19-3-105; 

(k) all benefits paid under the Montana highway 

patrolmen's retirement system that are specified as exempt 

from taxation by 19-6-705; 

(l) Montana income tax refunds or credits thereof; 

(m) all benefits paid under 19-11-602, 19-11-604, and 

19-11-605 to retired and disabled firemen or their surviving 

spouses or children; 

(n) all benefits paid under 

officers' retirement system that are 

from taxation by 19-9-1005. 

the municipal 

specified as 

police 

exempt 

(3) In the case of a shareholder of a corporation with 

respect to which the election provided Eor under subchapter 

So of the Internal Revenue Code of-r954, as amended, is in 

effect bttt and with respect to which the election provided 

for under 15-31-202 is ~ot also in effect, net income does 

not include any part of the corporation's undistributed 

taxable income, net operating loss, capital gains or other 
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gains, profits, or losses required to be included in the 

shareholder's federal income tax net income by reason of the 

election under subchapter S. However, the shareholder's net 

income shall include actual distribution from the 

corporation to the extent it would be treated as taxable 

dividends if the subchapter So election were not in effect. 

(4) The following additional deductions shall be 

allowed in deriving taxable income of estates and trusts: 

(a) any amount of income for the taxable year 

currently required to be distributed to beneficiaries for 

~tiel\ the year; 

(b) any other amounts properly paid or ~rea1~ea or 

required to be distributed for the taxable year; 

(c) the amount of 60% of the excess of the net 

long-ter~ capital gain over the net short-term capital loss 

for the taxable year. 

(5) The exemption allowed for estates and trusts is 

that exemption provided in 15-30-112(2)(a) and 15-30-112(8). 

{6) A trust or estate excluding benefits under 

subsections (2)(i) through (2)(k), (2)(:n), or (2)1n) may not 

exc:ude benefits described in subsection (2}(h) from net 

income unless the benefits received under subsections (2)(i) 

through ( 2)1 k l, {2) (m), or (2) (n) are less than $3,600, 1n 

which case the trust or estate may combine benefits to 

exclude up to a total of $3,600 from net income.'' 
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Section 4. Section 15-30-141, MCA, is amended to read: 

"15-30-141. Tax as personal debt. Every tax imposed by 

this chapter and all increases, interest, and penalties 

thereon shall be from the time they are due and payable a 

personal debt from ~he person or fiduciary liable to pay the 

same to the state. Taxpayers who file a joint return are 

jointly and severally liable for the tax and any interest 

and penalty unless the department determines, based so~ 

on the criteria in section 6013(e} of the Internal Revenue 

Code, as amended, that a spouse is relieved of liability,'' 

Section 5. section 15-30-161, MCA, is amended to read: 

"15-30-161. Purpose. ?he purpose •.Jf 15-30-162 is to 

allow individuals, estates, and trusts, including those 

owning an interest in partnerships and in small business 

corporations electing not to be taxed under the provisions 

of 15-31-202, to take the investment credit as provided for 

in 15-30-162 in order to stimulate capital investment by the 

small business sector.~ 

Section 6. Section 15-30-321, MCA, is amended to read: 

•15-30-321. Penalties for violation of chapter. 

(1) ~ If any person, without purposely or knowingly 

violating any requirement imposed by this chapter, fails to 

file a return of income on or before its due date 

(determined with regard to an extension of time granted for 

filing the return), there shall be imposed a penalty of 5% 
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of any balance of tax unpaid with respect to ~~ch the return 

as of its due date, but in no event shall the penalty for 

failure to file a return by its due date be less than $5. 

The department may abate the penalty if the taxpayer 

establishes that the failure to file on time was due to 

reasonable cause and was not due to neglect on his part. 

i£1 If any person, without purposely or knowingly 

violating any requirement imposed by this chapter, fails to 

pay any tax on or before its due date (determined with 

regard to an extension of time granted for filing the 

return), there shall be added to the tax a pendlty of 10\ of 

~aid ~h~ tax, but not less than $5, and intere~t ~hall 

accrue on the tax at the rate of 9% per annum for the entire 

period it remains unpaid. The department may abate the 

penalty if the taxpayer establishes that the failure to pay 

on time was due to reasonable cause and was not due to 

neglect on his part. 

I 2 l If any person fails, purpo~ely or knowingly 

violating any requirement imposed by this chapter, to make a 

relur11 of income or to pay a tax if one is due at the time 

required by or under the provisio115 of this chapter, there 

shall be added to the tax an additional amount equal to 25% 

~hereoE of the tax, but ~~eh the additional amount shall in 

no case be less than $25, and interest at 1% for each month 

or fraction of a month during which the tax remains unpaid. 
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(3) Any individual, corporation, or partnership or any 

officer or employee of any corporation or member or employee 

of any partnership who, with intent to evade any tax or any 

requirement of this chapter or any lawful requirement of the 

department t~e~e~nde~ under this chapter, purposely or 

knowingly, fails to pay the tax or to make, render, or sign 

any return or to supply any information within the time 

required by or under the provisions of this chapter or who, 

with like intent, purposely or knowingly makes, renders, or 

signs any false or fraudulent return or statement or 

supplies any false or fraudulent information shall be liable 

to a penalty of not more than $1,000, to be recovered by the 

attorney general in the name of the state by action in any 

court of competent jurisdiction, and shall also be guilty of 

a misdemeanor and shall upon conviction be fined not to 

exceed $1,000 or be imprisoned not to exceed 1 year, or 

both, at the discretion of the court. 

(4) With respect to the imposition of a civil penalty, 

evidence produced by the department to the effect that a tax 

has not been paid, that a return has not been filed, or that 

information has not been supplied as required under the 

provisions of this chapter is prima facie evidence that the 

tax has not been paid, the return has not been filed, or the 

information has not been supplied. 

tSt--!f-ene-amonnt-reg~±red-to-be-~hown--a~--tax--on--a 
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ret~rn--~~--~es~-than-the-amo~nt-shown-as-tax-o~~~he-re~ttrn, 

sttbseeti:en-tl-tta:tr-tl-ttbt7-t=2t7-or-t~tr-a.s~:~n~teehle-,---mtt~t 

be-app~i:ed-by-~ttb~ti:tttt±nq-the-le~~er-emetlnt-o£-tax7 

I 5 l IN THE CASE OF AN AMENDED RETURN FILED WITHIN THE 

SAME CALENDAR YEAR AS THE ORIGINAL RETURN,_IF THE AMOUNT OF 

TAX REQUIRED TO BE SHOWN IS LESS THAN THE TAX SHOWN ON THE 

ORIGINAL RETURN, SUBSECTION (1)(A), (1)(B), (2), OR (3), AS 

APPLICABLE, MUST BE APPLIED _B~ __ SUBSTITUTING THE LESSER 
-~~--~ 

AMOUNT OF TAX. THIS PROVISION DOES NOT APPLY TO A REDUCTION 

IN TAX RESULTING FROM THE CARRYBACK OF A NET OPERATING 

LOSS." 

Section 7. Section 15-31-202, MCA, is amended to read: 

•15-31-202. Election by small business corporation. 

(1) A small business corporation may-eleet that has made a 

valid election under subchapter S of Chapter l of the 

In_ternal ___ Revenue Code, as amended, 1s not to be subject to 

the taxes imposed by this chapter. 

t~t--!E-a-~mal-%-bu~ine~~-corporatien-ma~e~-an--electton 

under-subseetion-ttt,-then~ 

tat--w~th---re~peet---to---the--texebie--year~--of--tne 

eorporeti:on-£or-wh~eh--~tten--eleet±en--±~--~n--e£Eeet 7--stleh 

eorporati:on--±s--not--sttbjeet--to--tne-taxe~-i:mpo~ed-by-tn±s 

ehap~er-and-,--w±th-re~peet-te--~tten--taxabie--years--and--a~i 

~ueeeeding--taxable-years-,--the-pro~i~ien~-of-thi~-part-appiy 

to-stteh-eorporation~-and 
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t~t--wtth-~e~peet-to-the-taxabie-years-or-a-ehe~ehoider 

o£-stleh-eorporat±o"-±n-whieh-or-with-wh±eh-the-taxeble-years 

o£-the-cor~oree±o~-for-wh±eh-stlch-e±ec~ioft-±~-±n-e££ect-end7 

the--pro~isions--of-th±s-part-apply-~e-s~eh-~hareholder 7 -and 

w±th-respeet--to--~~eh--taxabie--yeer~--and--a%1--stleeeefi±ng 

taxable--year~,--tke--pro~±s±ens--of-th±s-part-apply-to-stteh 

~har-ehoider-;-

t3t--An-eieetion-tl"der-~tlbseetion-ttt-mtl~t-be--made--in 

eeeordanee--with--rtties--pre~er±bed--by--the--department--of 

t"e'lentteo 

lil._A small business corpo~ati~n thdt has made a_valid 

election under subchapter S of Chapter of the Internal 

Revenue Code, as amended, shall file, _l_?y_ the 15th day of the 

third month of its first taxable year, a copy of the 

internal revenue se~vice notification or other proof that a 

valid federal ele~~on has been made. If proof of election 

is not filed bjl __ !he time the department receives the 

~~-~por-ation's first tax Ee_!..~rn, the department shall notify 

the_corporation that t~ proof of election is required 

within 60 days of the date of tt~e not_i_':~_._If proo_i__2!_ 

electio_!:_ is not received within 60 __ q~_by a reasonable 

extensio~ date based upon a reques_L_i2.Y____!:_!_:_~_tax~_p!: ior to 

the expiration of the 60 days, the .. S:t;?rporat -~?-~-~-l!.bject to 

the taxes imposed by this chapter. 

(3) A small business corporation that hds mad~ ~~alid 
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election under subchapter S of Chapter 1 of the Internal 

Revenue Code, as amended, may elect to be subject to the 

taxes imposed by this chapter by filing an election on a 

form provided by the departm~r'!,t. The form must have pr int_ed 

~- a notification that making the election will subject 

incom~ to tax under both this chapt~r and c~apter 30 of this 

title. For tax years beginning on or after January 1, 1989, 

but before March 1, 1990, the election must be_ filed by May 

15, 1990. Ther~after, the election must be filed by_~he 15th 

day of the !-_h_ird month of the taxable year for Nhich the 

election is to become effective. The election rr.~-~ 

revo><~d by the taxpa_y_e~ ___ _____l2y___wr i tten nor.ificat ic~n ::o the 

department. A revocation must be delivered to the depart~~-~ 

~the 15th day of the thi~~ month of the taxable year for 

which the revocation is to be effective. 

(4) This elee~±on section is not effective unless the 

corporate net income or loss of ~t:%eh---e±eet:i:n9 the 

nonelecting_ small business corporation is includ~d in the 

stockholders' 8d;~~ted-9ross income a~-Oefined-in-±5-39-lTl. 

( r;) Every e:l-eeoting nonelect i_n_g small business 

corporation is required to pay the minimum fee of $10 

required by 15-31-204." 

Section 8. Section 15-31-204, MCA, 1s amended to read; 

"15-ll-204. Minimum fee of qualifying corporations 

unaffected. Notwithstanding the provisions of l5-3l-l21L 
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corporations e~ee~~~g-a~d qualifying under 15-31-202 shall 

pay a minimum fee of $10." 

Section 9. Section 15-31-209, MCA, is amended to read: 

"15-31-209. Termination and revocation. If the 

election under the provisions of S~ben8peer-S subchapter s 

of Chapter 1 of the Internal Revenue Code, as amended, is 

either terminated or revoked for federal purposes, the 

corporatioG must notify the department within 30 days of 

9~eh termination or revocation. ~he-depar~mene-may-eerm±na~e 

~n-eieee±en-ae-Bny-t±me-~E-±e-d±~eever~-t~e-eorporat±on-does 

net-qtlat~fy-a~-a-~maii-btl~±ne~~-eorporaeten-a~-pro~±ded--rer 

tlnder-the-prov±~±on~-o~-Stlbehapter-S-of-the-fnternal-Re~entl~ 

€ode--o£--i954o A corporation that does not have a valid 

federal election for the entire taxable year is subject to 

tax under this chapter." 

Section 10. Section 15-32-402, MCA, is amended to 

read: 

•15-32-402. Commercial investment credit 

wind-generated electricity. (1) An individual, corporation~ 

partnership, or small business corporation as defined in 

±5-3±-~e± subchapter S of Chapter l of the Internal Revenue 

~S?~----~s amended, that makes an investment of $5,000 or more 

in certain depreciable property qualifying under section 38 

of the Internal Revenue Code o~-i954, as amended, for a 

commercial system located in Montana which generates 

-21- SB 339 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0339/02 

electricity by means of wind power is entitled to a tax 

credit against taxes imposed by 15-30-103 or 15-31-121 in an 

amount equal to 35% of the eligible costs, to be taken as a 

credit only against taxes due as a consequence of taxable or 

net income produced by one of the following: 

(a) manufacturing plants located in Montana that 

produce wind energy generating equipment; 

(b) a new business facility or the expanded portion of 

an existing business facility for which the wind energy 

generating equipment supplies, on a direct contract sales 

basis, the basic energy needed: or 

(c) the wind energy generating equipment in ~hL~h the 

investment for which a cred:c is being claimed was made. 

(2) For purposes of determining the amount of the tax 

credit that may be claimed under subsection (1), eligible 

costs include only those expenditures that qualify under 

section 38 of the Internal Revenue Code of-l954, as amended, 

and that are associated with the purchase, installation, or 

upgrading of: 

(a) generating equipment; 

(b) safety devices and storage components; 

(c) transmission lines necessary to connect with 

existing transmission facilities; and 

(d) transmission lines necessary to connect directly 

to the purchaser of t~e electricity when no other 
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t~ansmission facilities are available. 

(3) Eligible costs under subsection (2) must be 

reduced by the amount of any grants provided by the state or 

federal government for the system.'' 

Section 11. Section 90-8-202, MCA, is amended to read; 

"90-8-202. Designation of qualified Montana capital 

companies-- tax credit. (l) The board shall designate as 

qualified Montana capital compan1es those certified 

companies that have been privately capitalized at a minimum 

level of $200,000. A certified company seeking designation 

as a qualified Montana capital company must make written 

application to the board on forms provided by the board. 

The application must contain the information reqL:ired by 

90-B-20~ and ~~eh other info~mation as the board requires. 

(2) (a) The total amount of tax credits authorized for 

a single qualified company may not exceed $1,500,000. In the 

event the capitalization of the company is later increased, 

the company may apply for authorization of additional tax 

credits within the foregoing limitation. 

{b) The total credits authorized for all companies may 

not exceed a total of $1 million prior to June 30, 1985. The 

total credits authorized for all companies between July 1, 

1985, and June 30, 1987, may not exceed $1 million plus any 

portion of the $1 million available for authorization before 

June 30, 1985, that is allocated to qualified companies. The 
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total credits authorized for all companies between July 1, 

1987, and June 30, 1989, may not exceed $3 million plus any 

portion of the credits available for authorization before 

June 30, 1987, that is allocated to qualified companies. 

The total credits authorized for all companies between July 

l, 1989, and June 30, 1991, may not exceed $3 million plus 

any portion of the credits available :or authorization 

before June 30, 1989, that is allocated to qualified 

companies. 

(3) The credits shall be al~ocatej to qualified 

compan1es in the order that completed applicaticns for 

designQtion as qualified capital companies are rece1ved by 

the board, and the board shall certify to each ~ueh company 

its appropriate allocation. 

(4) Investors in a qualified Montana capital company 

are entitled to the tax credits provided fer in subsection 

(5). Funds invested in a certified company prior to 

designation as a qualified Montana capita: company may, at 

the discretion of the inves~or, be placed 1n an escrow 

dCCOunt in a Montana financial irJ~titution pending 

designation of the company as a qualified Montana capital 

company. 

(5) Subject to the provisions of subsection {2), an 

individual, small business corporation, part_nership, or 

corporate taxpayer who makes a capital investment in a 
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qualified Montana capital company is entitled to a tax 

credit equal to 50% of the investment, up to a maximum 

credit of 5150,000 per taxpayer. The credit may be taken 

against the tax liability imposed on the investor pursuant 

to Title 15, chapter 30 or 31. The credit for investments 

by a small business corporation electing not to be taxed 

under 15-31-202 or a partnership may be claimed by the small 

business coLporation shareholders or the partners. 

(6) The tax credit allowed under subsection (5) is to 

10 be credited against the taxpayer's income tax liability for 

11 the taxab~e year in which the investment in a qualified 

12 Montana capital company is made. If the amount of the tax 

13 credit exceeds the taxpayer's tax liability for the taxable 

14 year, the amount of the credit which exceeds the tax 

15 

16 

liability may be carried back or carried 

accordance with the provisions of section 

17 Internal Revenue Code, as amended. 

forward in 

46(b) of the 

l8 (7} The tax credit provided for in this section is 

19 available only to those taxpayers who invest in a qualified 

20 Montana capital company within 4 years of July 1, 1987." 

21 NEW SECTION. Section 12. Extension ot authority. Any 

22 existing authority to make rules on the subject of the 

23 provisions of [this act] is extended to the provisions of 

24 [this act). 

25 NEW SECTION. Section 13. Code~ commissioner 
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instruction. Wherever the phrase ''Subchapter S'' appears in 

Title 15, chapter 31, part 2, MCA, the code commissioner is 

instructed to revise the phrase to read ''subchapter S''. 

NEW SECTION. Section 14. Effective date. 

is effective on passage and approval. 

[This act) 

NEW SECTION. Section 15. Retroactive applicability. 

(This act] applies retroactively, within the mean1ng of 

1-2-109, to taxable years beginning after Decemb~r 31, 1988. 

-End-
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SENATE BILL NO. 339 

INTRODUCED BY GAGE, HALLIGAN 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING PORTIONS OF 

THE MONTANA INDIVIDUAL INCOME TAX; ALLOWING CERTAIN 

DEDUCTIONS FOR LOSSES ON RENTAL PROPERTY FOR TAXPAYERS 

FILING JOINTLY; Abb8WiNG--NeNRBSf9B~S-~-BMebeBB-fN~BRBS~ 

fNe9MB--PR9M--fNS~AbbMBN~---SAbBS---9P---M9N~AHA---PR~PBR~¥7 

' 
CLARIFYING THE LIABILITY FOR TAXES OWED BY TAXPAYERS FILING 

JOINTLY IN MONTANA; CLARIFYING THE TAX UPON WHICH PENALTY 

AND INTEREST MUST BE PAID; CLARIFYING THE APPLICATION OF THE 

MONTANA CORPORATION LICENSE TAX AS IT APPLIES TO A 

CORPORATION ELECTING TO BE A SUBCHAPTER S CORPORATION UNDER 

THE INTERNAL REVENUE CODE; CLARIFYING FOR A SUBCHAPTER S 

CORPORATION THE APPLICATION OF THE TAX CREDIT FOR WIND 

GENERATED ENERGY; AMENDING SECTIONS 15-30-111, 15-30-126, 

l5-39-l3lT 15-30-136, 15-30-141, 15-30-161, 15-30-321, 

15-31-202, 15-31-204, 15-31-209, 15-32-402, AND 90-8-202, 

MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A 

RETROACTIVE APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 15-30-111, MCA, is amended to read: 

"15-30-111. Adjusted gross inca.e. (1) Adjusted gross 

income shall be the taxpayer's federal income tax adjusted 

~.--. ... c..-
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gross income as defined in section 62 of the Internal 

Revenue CodeL e!-%954-er as that section may be labeled or 

amendedL and in addition shall include the following: 

(a) interest received on obligations of another state 

or territory or county, municipality, district, or other 

political subdivision thereof; 

(b) refunds received of federal income tax, to the 

extent the deduction of s~eh federal income tax resulted in 

a reduction of Montana income tax liability; and 

{c) that portion of a shareholder's income under 

subchapter ST of Chapter l of the Internal Revenue C.Jde of 

±954 that has been reduced by any federal taxes pald by the 

subchapter s. corporation on the income. 

(2) Notwithstanding the provisions of the federal 

Internal Revenue CodeL o£--~954 as labeled or amended, 

adjusted gross income does not include the following which 

are exempt from taxation under this chapter: 

(a) all interest income from obligations of the United 

States government, the state of Montana, county, 

municipality, district, or other political subdivision 

thereof; 

(b) interest income earned by a taxpayer age 65 or 

older in a taxable year up to and including $800 for a 

taxpayer filing a separate return and $1,600 for each joint 

return; 
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(c) all benefits, not in excess of $3,600, received: 

(i) under the Federal Employees' Retirement Act; 

(ii) under the public employee retirement laws of a 

state other than Montana; or 

(iii) as an annuity, pension, or endowment under any 

private or c9rporate retirement plan or systemi 

{d) all benefits paid under the teachers' retirement 

law which are specified as exempt from taxation by 19-4-706; 

(e) all benefits paid under The Public Employees' 

Retirement System Act which are specified as exempt from 

taxation by 19-3-105; 

(f) all benefits paid under the highway patrol 

retirement law which are specified as exempt from taxation 

by 19-6-705; 

(g) all Montana income tax refunds or credits thereo£; 

(h) all benefits paid under 19-11-602, 19-11-604, and 

19-11-605 to retired and disabled firefighters, their 

surviving spouses and orphans or specified 

taxation by 19-13-1003; 

as exempt 

(i) all benefits paid under 

officers' retirement system that are 

from taxation by 19-9-1005; 

the municipal 

specified as 

from 

police 

exempt 

{j) gain required to be recognized by a liquidating 

corporation under 15-J1-113(l)(a)(ii); 

(k) all tips covered by section 3402(k) of the 
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Internal Revenue Code o£-%954, as amended and applicable on 

January 1, 1983, received by persons for services rendered 

by them to patrons of premises licensed to provide food, 

beverage, or lodging; 

(1) all benefits received under the workers' 

compensation laws; 

(m) all health insurance premiums paid by an employer 

for an employee if attributed as income to the employee 

under federal law; and 

(n} all benefits paid under an optional retirement 

program that are specified as exempt from tdx.5cr_L,)n by 

19-21-212. 

(3) In the case of a shareholder of a corporation with 

respect to which the election provided for under subchapter 

So of the Internal Revenue Code of-1954, as amended, is in 

effect bttt and with respect to which the election provided 

for under 15-31-202, as amended, is "ot also in effect, 

adjusted gross income does not include any part of the 

corporation's undistributed taxable income, net operating 

loss, capital gains or other gains, profits, or losses 

required to be included in the shareholder's federal income 

tax adjusted gross income by reason of the ~aid election 

under subchapter S. However, the shareholder's adjusted 

gross inco~e shall include actual distributions from the 

corporation to the extent they would be treated as taxable 
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dividends if the subchapter So election were not in effect. 

(4) A shareholder of a DISC that is exempt from the 

corporation license tax under 15-31-102(1)(1) shall include 

in his adjusted gross income the earnings and profits of the 

DISC in the same manner as provided by federal law (section 

995, Internal Revenue Code) for all periods for which the 

DISC election is effective. 

(5) A taxpayer who, in determining federal adjusted 

gross income, has reduced his business deductions by an 

amount for wages and salaries for which a federal tax credit 

was elected under section 448 of the Internal Revenue Code~ 

of--~954--or as that section may be labeled or amendedL is 

allowed to deduct the amount of sttch the wages and salaries 

paid regardless of the credit taken. The deduction must be 

made in the year the wages and salaries were used to compute 

the credi:. In the case of a partnership or small business 

corporation, the deduction must be made to determine the 

amount of income or loss of the partnership or small 

business corporation. 

(6} Married taxpayers filing a joint federal return 

who must include part of their social security benefits or 

part of their tier l railroad retirement benefits in federal 

adjusted gross income may split the federal base used in 

calculation of federal taxable social security benefits or 

federal taxable tier 1 railroad retirement benefits when 
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they file separate Montana income tax returns. The federal 

base must be split equally on the Montana return. 

(7) A taxpayer receiving retirement disability 

end of the benefits who has not attained age 65 by the 

taxable year and who has retired as permanently and totally 

disabled may exclude from adjusted gross income up to $100 

per week received as wages or payments in lieu of wages for 

a period during which the employee is absent from work due 

to the disability. If the adjusted gross income before this 

exclusion and before application of the two-~arner married 

couple deduction exceeds $15,000, the excess reduc~s the 

exclusion by an equal amount. This limitation dtfc....:~:3 the 

amount of exclusion, but not the taxpayer's eligibility for 

the exclusion. If eligible, married individuals shall apply 

the exclusion separately, but the limitation for income 

exceeding $15,000 is determined with respect to the spouses 

on their combined adjusted gross income. For the purpose of 

this subsection, permanently and totally disabled means 

unable to engage in any substantial gainful activity by 

reason of any medically determined physical or mental 

impairment lasting or expected to last at least 12 months. 

(8) A person receiving benefits described in 

subsections (2)(d) through (2)(f), (2)(h), or (2)(i) may not 

exclude benefits described in subsection {2)(c) from 

adjusted gross income unless the benefits received under 
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subsections (2)(d) through (2)(f), (2)(h), or (2)(i) are 

less than $3,600, in which case the person may combine 

benefits to exclude up to a total of $3,600 from adjusted 

gross income. 

(9) Married taxpayers filing a joint federal return 

who claim a deduction for rental losses attributable to 

properties that they actively manage, as defined in section 

469(i) of the Internal Revenue Code, as amended, may deduct 

their losses to a maximum of $12,500 for each spouse on a 

Montana income tax return on which the taxpayers file 

separately. (Subsection (2)(k) terminates on occurrence of 

contingency--sec. 3, Ch. 634, L. 1983.)'' 

Section 2. Section 15-30-126, MCA, is amended to read: 

•15-30-126. Small business corporation -- deduction 

for donation of computer equipment to schoolsa A small 

business corporation not electing to be taxed under the 

provisions of 15-3l-202 is allowed a deduction equal to the 

fair market value, not to exceed 30% of the small business 

corporation's 

sophisticated 

for use with 

secondary, or 

Montana if: 

net income, of a computer or other 

technological equipment or apparatus intended 

the computer donated to an elementary, 

accredited postsecondary school located in 

(1) the contribution is made no later than 5 years 

after the manufacture of the donated property is 
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substantially comple·ted; 

(2) the property is not transferred by the donee in 

exchange for money, other property, or services; 

(3) the electing small business corporation receives a 

written statement from the donee in which :he donee agrees 

to accept the property and representing that the use and 

disposition of the property will be in accordance with the 

provisions of subsection (2)~ and 

(4) the deduction allowed in this section i~ in lieu 

of the deduction allowed under 15-30-121 for chdritable 

contributions ... 

SectteR-3.- -tiee-t-i-ort-.l-5-~H·r r-MeAr-~ _ _.,.._ -=- ,...,.i!td-~ 

•i5-38-l3lo--Nonres~den~---aftd----tempo~a~y----res±dent 

~axpayers------adjtt~~ed--gres~-±neeme----OeOH~t±on~o--tlt-fn 

the-ea~e-e£-a-taxpayer-ether-than-a-res±dent-of-this--s~8tet 

adj~sted-9re~~-±neeme-±neltldes-the-ent±re-amottnt-o£-adjttsted 

grees--±neeme--£rem-eetlrees-wi~h±n-this-state-btlt-~ha%% does 

not--ineltlde--ineome--from--annttitiesr--±nte~est---en---ban~ 

depoe±ts 7 ----interes~----on----bondsr----note~r---or---otfter 

±ntere~t-bearin9--obligation~r--or--d±¥±den~s--on--~eoek--of 

eorporations-exeept-to-the-extent-to-wh±eh-t~e-seme-~ha%%-be 

±n~eres~--or--d±~±dends--are a--part--o£--±neome--£rem--any 

btts±ness,-trade,-profess±on,-or--oeeHpat±en--earried--on--±n 

th±s--stateo--fnte~e~t-ifteome-£rom~±"sta~TmeMt-~a~e~-of-real 

er-ta"9ib±e--eemmere±ai--or--btl~ines~--pro~e~ty--iecated--±ft 
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Montane-m~~t-be-±ne~~ded-±~-ad;~eted-9ros~-±neomeo--Adj~sted 

9ress--ineome--rrem--so~reee--w±thin--and-witho~t-tkis-state 

shaii-be-aiioeated-and-~~pertioned-~nder-rttiee-preseribed-by 

the-de~artmento 

t~t--!n-the-ea~e-o£-a-t~xpayer-other-than-a-reeident-e£ 

th±s-state-who-±e-a-ree±dent-o£-a-state-that-imposes--a--tax 

en-the-ineeme-o£-natttrai-persons-ree~d~n9-w±th±n-that-etate, 

the---ded~etions---a%%owed---±n--eompttt±ng--net--ineome--are 

restrieted-to-thoee-direetly-eonneeted-with--the--prodttetion 

o£-Montana-ineome~ 

t3t--in-the-eaee-o£-a-taxpayer-other-than-a-res±Oent-o£ 

this-state-whe-~~-a-reside~~-o£-a-~tate-that-doe~-~ot-~mpo~e 

a--tax-on-the-ineome-ot-nat~ra%-per~on~-re~±d±nq-w±thin-that 

state,-the-ded~et~ens-aiiewed-±n-eemp~t±nq--net--±neome--are 

re~t~±eted--to-tke-~~eater-o£-those-d±reet%y-reiat~n~-to-the 

prodttetion-o£-Montana-±neome-or-a-p~erated-amottnt--o£--those 

a%iowed---nnder---i5-39-%~t.---Por---the--pnrposes--o£--th±s 

~~~~eet~on 1-dedttet±ons-allowed-nnder-%5-39-%ii-app±y-oniy-~o 

earned-±neome-and-mttst-be-prorated-eeeord±n~--to--the--ratio 

that--the--taxpayer~~--Mentana--earned--±neome--bears-to-h±s 

~ederai-earned-ineome. 

t4t--A--temporary--res±dent--shall--be--a±iowed---those 

dedttetion~-and-~he-ered±t-ttnder-iS-3r-ra9-a~~owed-a-resident 

to--the--extent-that-stteh-dedttetion~-or-eredit-were-aetua%ly 

±nettrred-or-expe~d~d-t~-the--state--o£--Montana--d~rin9--the 
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eottrse-oE-h±~-re~±derteyo 

tSt--Pe~--t~e-pttrpose~-of-t~~~-~eet~on,-n~a~n@~-t~eomeu 

§hali-be-defined-a~-the-~ame-term-i~-~efirted-±n--~eetion--43 

o£--the--£nterrtal--Reventte--€oder--or--as--t~ot--seet±on-~ay 

~ttb~eqtterttiy-be-amended* 

t6t--Notwithstandirt9-the-provisions-of-sttbseetions--t~t 

and--t3t,--any-eorttrtbttt±on-made-after-Beeemb~r-3i,-%98~,-to 

the-state-of-Montana--or--a--poi±t±eai--~ttbrltvtsion--thereof 

shai%--be--en--eiioweb%e--rledttetton-±n-eomp~til'\9-net-±neomeo 

~he-d~dttetiort-is-sttbjeet-to-the--%imitations--set--£erth--in 

seetion-i~S-of-the-~nterna%-Reventte-eode-of-i,S4,-~~-:~oeie0 

or-e:mer"tdedo 

t~t--For--pttrpo~e~-o£-th±~-~eet±on,-utn~tallme~t-saie~u 

means-sa±es-±rt-wh±eh-the-~ttyer-a9ree3-to-pay-the--se%%er--±rt 

ene-or-more-de£erred-instaiiment~oa 

Section 3. Section 15-30-136. MCA, is amended to read: 

•15-30-136. Computation of income of estates or trusts 

exemption. (l) Except as otherwise provided in this 

chapter, "gross income" of estates or trusts means a·ll 

inco~e from whatever source derived in the taxable year, 

including but not limited to the following items: 

(a) dividends; 

(b) interest received or accrued, including interest 

received on obligations of another state or territory or a 

county, municipality, district, or other political 
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subdivision thereof, but excluding in-terest income from 

obligations of: 

( i) the United States gov-ernment or the state of 

Montana; 

( i i) a school d'istr ict ;- or 

(iii) a county, municipality, district, or other 

political subdivis-ion of the state; 

(c) income from partnerships and other fiduciaries; 

(d) gross rentS and royalties; 

(e) gain from sale or e·xchange of property, including 

those gains that are e·xcluded from gross income for federal 

fiduciary income tax purposes by Section 64l(c) of the 

Internal Revenue Code e!-~954, as amended; 

(f) gross profit from trade or business; and 

(g) refu·nds- recovered on federal income tax, to the 

extent the deduction of tttteh the tax resulted in a reduction 

of Montana income tax liability. 

(2) In computing net income, there are allowed as 

deductions: 

(a) interest expenses deductible for federal tax 

purposes according to section 163 of the Internal Revenue 

Code e£-%954, as amended; 

(b} taxes paid or accrued within the taxable year, 

including but not limited to federal income tax, but 

excluding Montana income tax; 

-11- SB 339 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

sa· 0339/02 

(c) that fiduciary's portion of depreciation or 

depletion which is deductible for federal tax purposes 

according to sections 167, 611, and 642 of the Internal 

Revenue Code e£-·%9'54, as amended; 

(d) charitable contributions that are deductible for 

federal tax purposes according to section 642(c) of the 

Internal Revenue Code e£-%954, as amended: 

(e) administrative expenses claimed for federal income 

tax purposes, according to sections 212 and 642(g) of the 

Internal Revenue Code o£--i954r as amended, if ~~eh the 

expenses were not claimed as a deduction in the 

determination of Montana inheritance tax; 

(f) losses from fire, s-torm, shipwreck, or other 

casualty or from theft, to the extent not compensated for by 

insurance or otherwise, that are deductible for federal tax 

purposes according to section 165 of the Internal Revenue 

Code oE~±954, as amended; 

(g) net operating loss deductions allowed for federal 

income tax under section 642(d) of the Internal Revenue Code 

oE~-±954, as amended, except estates may not claim losses 

that are deductible on the decedent's final return; 

(h) all benefits, not in excess of $3,600, received: 

(i) as federal employees' retirement; 

(ii) as retirement from public employment in a state 

other than Montana; or 
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(iii) as an annuity, pension, or endowment under 

private or corporate retirement plans or systems; 

(i) all benefits paid under the Montana teachers' 

retirement system that are specified as exempt from taxation 

by 19-4-706; 

(j) all benefits paid under the Montana Public 

Employees' Retirement System Act that are specified as 

exempt from taxation by 19-3-105; 

{k) all benefits paid under the Montana highway 

patrolmen's retirement system that are specified as exempt 

from taxation by 19-6-705; 

( 1) Montana income tax re·funds or credits thereof; 

(m) all benefits paid under 19-11-602, 19-11-604, and 

19-11-605 to retired and disabled firemen or their surviving 

spouses or children; 

(n) all benefits paid under 

officers' retirement system that are 

from taxation by 19-9-1005. 

the municipal 

specified as 

police 

exempt 

{3) In the case of a shareholder of a corporation with 

respect to which the election provided for under subchapter 

So of the Internal Revenue Code eE-i954, as amended, is in 

effect b~~ and with respect to which the election provided 

for under 15-31-202 is ~ot also in effect, net income does 

not include any part of the corporation's undistributed 

taxable income, net operating loss, capital gains or other 
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gains, profits, or losses required to be included in the 

shareholder's federal income tax net income by reason of the 

election under subchapter S. However, the shareholder's net 

income shall include actual distribution from the 

corporation to the extent it would be treated as taxable 

dividends if the subchapter So election were not in effect. 

(4) The following additional deductions shall be 

allowed in deriving taxable income of estates and trusts: 

(a) any amount of income for the taxable year 

currently required to be distributed to beneficiaries for 

~t1eh the year: 

(b) any other amount.s properly paid or cr-edited or 

required to be distributed for the taxable year; 

(c) the amount of 60% of the excess of the net 

long-term capital gain over the net short-term capital loss 

for the taxable year. 

(5) The exemption allowed for estates and trusts is 

that exemption provided in l5-30-112(2)(a) and 15-30-112(8). 

(6) A trust or estate excluding benefits under 

sub~ectic>ns (2)(i) through (2)(k), (2)(m), or (2)(n) may not 

exclude benefits described in subsection (2)(h) from net 

income unless the benefits received under subsections (2)(i) 

through (2)(k), (2)(m), or (2)(n) are less than $3,600, in 

which case the trust or estate may combine benefits to 

exclude up to a total of $3,600 from net income.'' 
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Section 4. Section 15-30-141, MCA, is amend!!d to read: 

"15-30-141. Tax as personal debt. Every tax imposed by 

this chapter and all increases, interest, and penalties 

thereon sha1l be from the time they are due and payable a 

personal debt from the person or fiduciary liable to pay the 

same -to the state. Taxpayers who file a joint return are 

jointly and severally liable for the tax and any interest 

and penalty unless the department determines, based solely 

on the criteria in section 6013(e) of the Internal Revenu~ 

Code, as amended, that a spouse is relieved of liability." 

Section 5. Section 15-30-161, MCA, is amended to read: 

"15-30-161. Purpose. The purpose of 15-30-162 is to 

allow individuals, estates, and trusts, including those 

owning an inte~est in partnerships and in small business 

corporations electing not to be taxed under the provisions 

of 15-31-202, to take the investment credit as provided for 

in 15-30-162 in order to stimulate capital investment by the 

small business sector ... 

Sec-tion 6. Section 15-30-321, MCA, is amended to ~ead: 

"15-30-321. Penalties for violation of chapter. 

(1) ~ If any person, without purposely or knowingly 

violating any requirement imposed by this chapter, fails to 

file a return of income on or before its due date 

{determined with regard to an extension of time granted for 

filing the return}, there shall be imposed a penalty of 5% 
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of any balance of tax unpaid with respect to ~~eh the return 

as of its due date, but in no event shall ·the penalty for 

failure to file a return by its due date be less than $5. 

The department may abate the penalty if the taxpayer 

esta.blishes that the failure to file on time was due to 

reasonable cause and was not due to neglect on his part. 

i£1 If any person, without purposely or knowingly 

violating any requirement imposed by this chapter, fails to 

pay any tax on or before its due date (determined with 

regard to an extension of time granted for filing the 

return), there shall be added to the tax a penalty of 10% of 

said the tax, but not less than $5, and intere.-,;t :;hall 

accrue on the tax at the rate of 9% per annum for the entire 

period it remains unpaid. ~he department may abate the 

penalty if the taxpayer establishes that the failure to pay 

on time was due to reasonable cause and was not due to 

neglect on his part. 

( 2) If any person fails, purposely or knowingly 

violating any requirement imposed by this chapter, to make a 

reLurn of income or to pay a tax if one is due at the time 

required by or under the provisions of this chapter, there 

shall be added to the tax an additional amount equal to 25% 

~hereof of the tax, but such the additional amount shall in 

no case be less than $25, and interest at 1% for each month 

or fraction of a month during which the tax remains unpaid. 
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(3) Any individual, corporation, or partnership or any 

officer or employee of any corporation or member or employee 

of any partnership who, with intent to evade any tax or any 

requirement of this chapter or any lawful requirement of the 

department ~here~"der under this chapter, purposely or 

Knowingly, fails to pay the tax or to make, render, or sign 

any return or to supply any information within the time 

required by or under the provisions of this chapter or who, 

with like intent, purposely or knowingly makes, renders, or 

signs any false or fraudulent return or statement or 

supplies any false or fraudulent information shall be liable 

to a penalty of not more than $1,000, to be recovered by the 

attorney general in the name of the state by action in any 

court of competent jurisdiction, and shall also be guilty of 

a misdemeanor and shall upon conviction be fined not to 

exceed $1,000 or be imprisoned not to exceed l year, or 

both, at the discretion of the court. 

(4) With respect to the imposition of a civil penalty, 

evidence produced by the department to the effect that a tax 

has not been paid, that a return has not been filed, or that 

information has not been supplied as required under the 

provisions of this chapter is prima facie evidence that the 

tax has not been paid, the return has not been filed, or the 

information has not been supplied. 

tSt--Y£-tne-eme~ftt-~eq~t~ed-to-be-shown--as--tax--on--a 
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ret~rn--ts--~e~s-than-the-amottnt-~hown-a~-ta~-on-the-rettlrn, 

sttbseet±o"-tTttat,-t~ttbt,-t~t,-or-t3t,-as-apE~~eabYe,--mtlst 

be-applied-by-sttbsttt~tinq-the-iesse~-amo~nt-o£-tax. 

(5) IN THE CASE OF AN AMENDED RETURN FILED WITHIN THE 

SAME CALENDAR YEAR AS THE ORIGINAL RETURN, IF THE AMOUNT OF 

TAX REQUIRED TO BE SHOWN IS LESS THAN THE TAX SHOWN ON THE 

ORIGINAL RETURN, SUBSECTION ( l )(A), ( 1) (B), ( 2), OR (3), AS 

APPLICABLE, MUST BE APPLIED BY SUBST1TUTING THE LESSER 

AMOUNT OF TAX. THIS PROVISION DOES NOT APPLY TO A REDUCTION 

IN TAX RESULTING FROM THE CARRYBACK OF A NE"l' OPERATING 

LOSS." 

Section 7. Section 15-31-202, MCA, is amended to read: 

"15-31-202. Election by small business corporation. 

(1) A small business corporation may-elect that has made a 

valid election under subchapter S of --~hapter 1 of the 

Internal Revenue Code, as amended, is not to be subject to 

the taxes imposed by this chapter. 

tit--Z£-a-sme~~-b~s±nes~-eorporat~o"-ma~e~-a"--e~eetfe" 

ttnde~-sttbseet~on-t~t,-the"~ 

tat--w~th---re~peet---to---the--taxable--year~--e£--the 

eorpo~atio"-£or-whieh--stleh--eleet±o"--i~--±n--effeet 7 --stleh 

eorporation--i~--net--~ttbjeet--to--the-taxes-impo~ed-by-thi~ 

ehepter-end,-w±th-~e~peet-to--stleh--taxable--year~--and--a±l 

~ttceeediftg--texeble-yeare7-tne-provi~±ons-oE-th±s-part-apply 

to-stleh-eorporat±on;-and 
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tbt--ri-ttt:-re~peet-t:o-the-~-axab:J:e-yeat"!l-ef-a:-shareho3::der 

oE-sHeh-eerper8t~eft-±rt-wh±eh-or-with~wh~eh-t:he-taxab3::e-years 

of-tb.e-eorpore:ti-ert-Eor-wl'lieh--sueh-e±eetiort-is-i:n-e££ect-end-, 

the--pro~~siofts--e!-ehis-~at"t-a~iy-to-s~eh-shareho%derT-a~d 

with-respect--to--s~eh--t~xae±~--year~--and--a±i--sttceeedin~ 

te~ab~e--years,--the--provisiort~--o£-ehis-~art-app~y-to-stteh 

shet"el'!lo±der .. 

t 3 t--An-e-leet ion -tfnde t'- !!l'l:ib !!ee t ion- t i t-mt:ts·t-be- -Me:d·e-- in 

eeeordartee--with--t"~ies--preser±bed--by--the--department--o£ 

reventteo 

(2) A small business corporation that has made a va-lid 

election under subchapt~r S or Chapt~r 1 of the Internal 

Revenue Code·, as amended-, shall file, by the 15th day of the 

third month of its first taxable year, a copy of the 

internal revenue service notifi-cation or other proof that a 

valid federal election has been made. If proof of election 

is not filed by the time the department receives the 

corporation's first tax return, the department shall notify 

the corporation that the proof of election is required 

within 60 d~ys of the date of the notice. If proof of 

election is not received within 60 days or by a reasonable 

ex-tension date based upon a request by th~ taxpayer prior to 

the expiration of the 60 days, the corporation is subject to 

the taxes imposed by this chapter. 

(3) A small business corporation that has made a valid 
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election under s-ubchapter S of Chapter 1 of the Inte-rnal 

Revenue Code, as amend'ed, may elect to be subject to the 

taxes imposed by this chapter by filing an election on a 

form provided by the department. The form must have printed 

on it a notification that making the election will subject 

income to tax under both this chapter a-nd chapter 30 of this 

title. For tax years beginning on or after January 1, 1989, 

but before March 1, 1990, the election must be filed by May 

15, 1990. Thereafter, the election must be filed by the 15th 

day of the third month of the taxable year f.::r '>'f'hich th@ 

election is to become effective. The elect ion -~·~-~ 

revoked by the taxpayer by written ~"~ific.ati~r-~_~o the 

department. A revocation must be delivered _to_~_!_!:l_~ __ de-partment 

by the 15th day of the third month of the taxable JLear for 

which the revocation is to be effective. 

(4) This election section is not effective unless the 

corporate net income or loss of stte"---~i@eti-rtg the 

nonelecting small busi~es~ corporation is included in the 

stockholders' adj~et~d-~~eee income as-defined-~ft-!5-38-i~Y. 

(5) Every eleetir'l9 nonelecting small business 

corporation is required to pay the minimum fee of $10 

required by 15-31-204." 

Section 8. Section 15-31-204, MCA, is amended to read: 

"15-31-204. Minimum fee of qualifying corporations 

unaffected. Notwithstanding the provisions of l5-31-121L 
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corporations elec~in9-and qualifying under 15-31-202 shall 

pay a minimum fee of $10." 

Section 9. Section 15-31-209, MCA, is amended to read: 

"15-31-209. Termination and revocation. If the 

election under the provisions of Stibehapte~-S subchapter s 

of Chapter 1 of the Internal Revenue Code, as amended, is 

either terminated or revoked for federal purposes, the 

corporation must notify the department within 30 days of 

s~eh termination or revocation. ~he-depa~~ment-may-terminate 

an-eieet±on-at-any~t±me-±f-it-discovers-the-co~pora~±on-~oes 

not-~ttali£y-a~-a-~ma~i-btt~ine~~-eorporation-as-provided--£or 

~nder-the-provisions-of-Sttbehapter-S-of-t~e-f"tern~~-Re~entle 

€ede--o~--%9S4o A corporation that does not have a valid 

federal @lection for the entire taxable year is subject to 

tax under this chapter.~ 

Section 10. Section 15-32-402, MCA, is amended to 

read: 

"15-32-402. commercial investment credit 

wind-generated electricity. (1) An individual, corporation, 

partnership, or small business corporation as defined in 

r5-3±-~ar subchapter s of Chapter 1 of the Internal Revenue 

Code, as amended, that makes an investment of $5,000 or more 

in certain depreciable property qualifying under section 38 

of the Internal Revenue Code oE-1954, as amended, for a 

commercial system located in Montana which generates 
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electricity by means of wind power is entitled to a tax 

credit against taxes imposed by 15-30-103 or 15-31-121 in an 

amount equal to 35% of the eligible costs, to be taken as a 

credit only against taxes due as a consequence of taxable or 

net income produced by one of the following: 

(a) manufacturing plants located in Montana that 

produce wind energy generating equipment; 

{b) a new business facility or the expanded portion of 

an existing business facility for which the wind energy 

generating equipment supplies, on a direct contract sales 

basis, the basic energy needed; or 

(c) the wind energy generating eq·..;,ipment in 'Which the 

investment for which a credit is being claimed was made. 

(2) For purposes of determining the amount of the tax 

credit that may be claimed under subsection (1), eligible 

costs include only those expenditures that qualify under 

section 38 of the Internai Revenue Code er-±954, as amended, 

and that are associated with the purchase, installation, or 

upgrading of: 

(a) generating equipment; 

(b) safety devices and storage components; 

(c) transmission lines necessary to connect with 

existing transmission facilities; and 

(d) transmission lines necessary to connect directly 

to the purchaser of the electricity when no other 
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trans·mission facilities are available. 

(3) Eligibll! costs under subsection (2) must be 

reduced by the amount of any grants provided by the state or 

federal government for the system." 

Section 11. Section 90-8-202, MCA, is amended to read: 

•go-8-202. Designation of qualified Montana capital 

companies-- tax credit. (1) The board shall designate as 

qualified Montana capital companies those certified 

companies that have been privately capitalized at a minimum 

level of $200,000. A certified company seeking designation 

as a qualified Montana capital company must make written 

application to the board on forms provided by the board. 

The application must contain the information required by 

90-8-204 and ~~eh other information as the board requires. 

(2) (a) The total amount of tax credits authorized for 

a single qualified company may not exceed $1,500,000. In the 

event the capitalization of the company is later increased, 

the company may apply for authorization of additional tax 

credits within the foregoing limitation. 

(b) The total credits authorized for all companies may 

not exceed a total of $1 million prior to June 30, 1985. The 

total credits authorized for all companies between July 1, 

1985, and June 30, 1987, may not exceed $1 million plus any 

portion of the $1 million available for authorization before 

June 30, 1985, that is allocated to qualified companies. The 
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total credits authorized for all companies between July l, 

1987, and June 30, 1989, may not exceed $3 million plus any 

portion of the credits available for authorization before 

June 30, 1987, that is allocated to qualified companies. 

The total credits authorized for all companies between July 

1, 1989, and June 30, 1991, may not exceed $3 million plus 

any portion of the credits available for authorization 

before June 30, 1989, that is allocated to qualified 

companies. 

(3) The credits shall be allocated to qualified 

companies in the order that completed applications for 

designation as qualified capital companies are received by 

the board, and the board shall certify to each ~~ch company 

its appropriate allocation. 

{4) Investors in a qualified Montana capital company 

are entitled to the tax credits provided for in subsection 

(5). Funds invested in a certified company prior to 

designation as a qualified Montana capital company may, at 

the discretion of the investor, be placed in an escrow 

account in a Montana financial institution pending 

designation of the company as a qualified Montana capital 

company. 

(5} Subject to the provisions of subsection {2}, an 

individual, small business corporation, partnership, or 

corporate taxpayer who makes a capital investment in a 
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qualified Montana capital company is entitled to a tax 

credit equal to 50% of the investment, up to a maximum 

credit of $150,000 per taxpayer. The credit may be taken 

against the tax liability imposed on the investor pursuant 

to Title 15, chapter 30 or 31. The credit for investments 

by a small business corporation electing not to be taxed 

under 15-31-202 or a partnership may be claimed by the small 

business corporation shareholders or the partners. 

(6) The tax credit allowed under subsection (5) is to 

10 be credited against the taxpayer's income tax liability for 

11 the taxable year in which the investment in a qualified 

12 Montana capital company is made. If the amount of the tax 

13 credit exceeds the taxpayer's tax liability for the taxable 

14 year, the amount of the credit which exceeds the tax 

15 

16 

liability may be carried back or carried 

accordance with the provisions of section 

17 Internal Revenue Code, as amended. 

forward in 

46(b) of the 

18 (7) The tax credit provided for in this section is 

19 available only to those taxpayers who invest in a qualified 

20 Montana capital company within 4 years of July 1, 1987." 

21 NEW SECTION. Section 12. Extension of authority. Any 

22 existing authority to make rules on the subject of the 

23 provisions of (this act] is extended to the provisions of 

24 [this act]. 

25 NEW SECTION. Section 13. Code commissioner 
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instruction. Wherever the phrase ''Subchapter S'' appears in 

Title 15, chapter 31, part 2, MCA, the code commissioner is 

instructed to revise the phrase to read ''subchapter SH. 

NEW SECTION. Section 14. Effective date. 

is effective on passage and approval. 

[This act] 

NEW SECTION. Section 15. Retroactive applicability. 

[This act) applies retroactively, within the meaning of 

1-2-109, to taxable years beginning after December 31, 1988. 

-End-
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