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LC 1601/01

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING PORTIONS OF
THE MONTANA INDIVIDUAL INCOME TAX; ALLOWING CERTAIN
DEDUCTIONS FOR LOSSES ON RENTAL PROPERTY FOR TAXPAYERS
FILING JOINTLY; ALLOWING KNONRESIDENTS TO EXCLUDE INTEREST
INCOME FROM INSTALLMENT SALES QF MONTANA PROPERTY ;
CLARIFYING THE LIABILITY FOR TAXES OWED BY TAXPAYERS FILING
JOINTLY IN MONTANA; CLARIFYING THE TAX UPON WHICH FPENALTY
AND INTEREST MUST BE PAID: CLARIFYING THE APPLICATION OF THE
MONTANA CORPORATION LICENSE TAX AS IT APPLIES TO A
CORPORATION ELECTING TO BE A SUBCHAPTER S CORPORATION UNDER
THE INTERNAL REVENUE CODE; CLARIFYING FOR A SUBCHAPTER S
CORPORATION THE APPLICATION OF THE TAX CREDIT FOR WIND
GENERATED ENERGY; AMENDING SECTIONS 15-30-111, 15-30-1286,
15-30-131, 15-30-136, 15-30-141, 15-30-161, 15-30-321,
15-31-202, 15-31-204, 15-31-209, 15-32-402, AND 90-B-202,
MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A

RETROACTIVE APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 15-30-111, MCA, is amended to read:

"15-30-111. Adjusted gross income. (1) Adjusted gross

income shall be the taxpayer's federal income tax adjusted
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gross income as defined in section 62 of the Internal
Revenue Code, &€-1954-or as that section may be labeled or
amended, and in addition shall include the following:

(a) interest recejved on cbligations of another state
Oor territory or county. municipality, district, or other
political subdivision thereof:r

{b) refunds received of federal income tax, to the
extent the deduction of sueh federal income tax resulted in
a reduction of Montana income tax liability; and

{c) that portion of a sharehclder's income under
subchapter Sz of Chapter 1 of the Internal Revenue Code of
¥354 that has been reduced by any federal taxes paid by the
subchapter S+ corporation on the income.

{2) Notwithstanding the provisions of the federal
Internal Revenue Code, eof--%954 as labeled or amended,
adjusted gross income does not include the following which
are exempt from taxation under this chapter:

{a) all interest income from obligations of the United
States government, the state of Montana, county,

municipality, district, or other political subdivision

thereof;

(b) interest income earned by a taxpayer age 65 or
older in a taxable year up to ang including S800 for a
taxpayer filing a separate return and $1,600 for each joint

recurn:

-2- INTRODUCED BILL
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{c) all benefits, not in excess of $3,600, received:

(i) under the Federal Employees' Retirement Act:

(ii) under the public employee retirement laws of a
state other than Montana; or

{iii) as an annuity, pension, or endowment under any
private or corporate retirement plan or system;

(d) all benefits paid under the teachers' retirement
law which are specified as exempt from taxation by 19-4-706;

(e} all benefits paid under The Public Employees'
Retirement System Act which are specified as exempt from
taxation by 19-3-105;

{£) all benefits paid under the highway patrol
retirement law which are specified as exempt from taxation
by 19-6-705;

(g} all Montana income tax refunds or credits thereof;

{h) all benefits paid under 19-11-602, 19-11-604, and
19-11-605 to retired and disabled firefighters, their
surviving spouses and orphans or specified as exempt from
taxation by 19-13-1003;

(i) all benefits paid wunder the municipal police
officers' retirement system that are specified as exempt
from taxation by 19-9-1005;

{j) gain reguired to be recognized by a liquidating
corporation under 15-31-113(l)(a)(ii);

(k) alt tips <covered by section 3402{(k) of the
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Internal Revenue Code eof-3354, as amended and applicable on
January 1, 1383, received by persons for services rendered
by them to patrons of premises licensed to provide food,
beverage, or lodging;

{1) all benefits received under the workers'
compensation laws;

(m) all health insurance premiums paid by an employer
for an employee if attributed as income to the employee
under federal law; and

(n} all benefits paid under an optional retirement
program that are specified as exempt from taxaticn by
19-21-212,

(3) In the case of a shareholder of a corporation with
respect to which the election provided for under subchapter
S+ of the Internal Revenue Code of-1954, as amended, is in
effect but and with respect to which the election provided
for under 15-31-202, as amended. is not also in effeet,
adjusted gross income does not include any part of the
corporation's undistributed taxable income, net operating
loss, capital gains or other gains, profits, or losses
required to be included in the shareholder's federal income
tax adjusted gross income by reason of the said election
under subchapter S. However, the shareholder's adjusted
gross income shall include actual distributicons from the

corporation to the extent they would be tieated as taxable

—4-
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dividends 1if the subchapter S+ election were not in effect,

(4) A shareholder of a DISC that is exempt from the
corporation license tax under 15-31-102(1)(1l) shall include
in his adjusted gross income the earnings and profits of the
DISC in the same manner as provided by federal law [secticn
995, Internal Revenue Code) for all periods for which the
DISC election is effective.

{S5) A taxpayer who, in determining federal adjusted
gross income, has reduced his business deductions by an
amcunt Eor wages and salaries for which a federal tax credit
was elected under section 44B of the Internal Revenue Code,
ef--3954--or as that section may be labeled or amended, is
allowed to deduct the amount of sweh the wages and salaries
paid regardless of the credit taken. The deducticon must be
made in the year the wages and salaries were used to compute
the credit. In the case of a partnership or small business
corporation, the deduction must be made to determine the
amount of income or 1loss of the partnership or small
business corporation.

(6} Married taxpayers filing a joint federal return
who must include part of their social security benefits or
part of their tier 1 railrcad retirement benefits in federal
adjusted gross income may split the federal base used in
caleulation of federal taxable social security benefits or

federal taxable tier 1 railroad retirement benefits when
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they file separate Montana income tax returns. The federal
base must be split equally on the Montana return.

{7y A taxpayer receiving recirement disability
benefits who has not attained age 65 by the end of the
taxable year and who has retired as permanently and totally
disabled may exclude Erom adjusted gross income up to $100
per week received as wages or payments in lieu of wages for
a period during which the employee is absent from work due
to the disability. If the adjusted gross income before this
exclusion and before application of the two-earner married
ccuple deduction exceeds $15,000, the excess reduces the
exclusion by an equal amount. This limitation affects the
amount of exclusion, but not the taxpayer's eligibility for
the exclusion, If eligible, married individuals shaill apply
the exclusion separately, but the limitation For income
exceeding $15,000 is determined with respect to the spouses
cn  their combined adjusted gross income. For the purpose of
this subsection, permanently and totally disabled means
unable to engage in any substantial gainful activity by
reason  of any medically determined physical or mental

impairment lasting or expected to last at least 12 months.

(8) A person receiving benefits described in
subsections (2)(d) through {(2}(E), (2){h), or {2)(i) may not
exclude berefits described in  subsection (2){c) from

adjusted gross income unless the benefits received under

_sf
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subsections (2)(d) through ({2)}(£f), {2)(h}, or (2}(1) are
less than 53,600, in which c¢ase the person may combine
benefits to exclude up to a total of $3,600 from adjusted
gross income.

(3) Married taxpavers filing a joint federal return

who claim a deduction for rental losses attributable to

properties that they actively manage, as defiped in secticon

469(i} of the Internal Revenue Code, as amended, may deduct

their losses to a maximum of §12,500 for each spouse on _a

Montana income tax return omn  which the taxpayers file

separately. {Subsection (2)(k) terminates on occurrence of
contingency~--sec. 3, Ch. 634, L. 1983.,)"

Section 2. Section 15-30-126, MCA, is amended to read:

*15-30-126. Small business corporation —-- deduction
for donation of computer equipment to schools, A small
business corporation not electing to be taxed under the
provisions of 15-31-202 is allowed a deduction equal to the
fair market wvalue, not to exceed 30% of the small business
corporation's net income, of a computer or other
sophisticated technological equipment or apparatus intended
for wuse with the computer donated to an elementary,
secondary, or accredited postsecondary scheol located in
Montana if:

({l) the contribution is made no later than 5 vyears

after the manufacture ot the donated property is
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substantially completed;

(2) the property is not transferred by the donee in
exchange for money, other property, or services;

(3) the electing small business corporatlion receives a
written statement from the donee in which the donee agrees
to accept the property and representing that the use and
disposition of the property will be in accordance with the
provisions of subsection (2): and

(4} the deduction allowed in this secticn is in lieu
of the deduction allowed under 15-30-121 for charitable

contributions.”

Section 3. Section 15-30-131, MCA, is amended to read:

"15-30-131. Nonresident and temporary resident
taxpayers —— adjusted gross income -- deductions, (1) In the
case of a taxpayer other than a resident of this state,
adjusted gross income includes the entire amount of adjusted

gross income from sources within this state but s=shati does

not include income Efrom annuities, interest on bank
deposits, interest on bonds, notes, ar other
interest-bearing obligations, or dividends on stock of

corporations except to the extent to which the same-shail-be

interest or dividends are a part of income from any
business, trade, profession, or occupation carried on in
this state. #nterest-income-from-inatatiment-smies-of--reatl

ar—-tangiblte--commerciai--or--bustness -prapercy--tsented-in
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Montana-must-be-inctuded-in-adjusted-gross-incomer Adjusted
gross income from sources within and without this state
shall be allocated and apportioned under rules prescribed by
the department.

{2) In the case of a taxpayer other than a resident of
this state who is a resident of a state that imposes a tax
on the income of natural persons residing within that state,
the deductions allowed in computing net income are
restricted to those directly ceonnected with the production
of Montana income.

(3) In the case of a taxpayer other than a resident of
this state who is a resident of a state that does not impose
a tax on the income of natural perscons residing within that
state, the deductions allowed in computing net Iilncome are
restricted to the greater of those directly relating to the
production of Montana income or a prorated amount of those
allowed under 15-30-121, For the purposes of this
subsection, deductions allowed under 15-30-121 apply only to
earned income and must be prorated according to the ratio
that the taxpayer's Montana earned income bears to his
federal earned income.

(4) A temporary resident shall be allowed those
deductions and the credit under 15-32-109 allowed a resident
o the extent that such deductions or credit were actually

incurred or expended in the state of Montana during the
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course of his residency.

(5) For the purposes of this section, "earned income"
shall be defined as the same term is defined in section 43
of the Internal Revenue Code, or as that section may
subsequently be amended.

{6) HNotwithstanding the provisions of subsections (2)
and (3), any contribution made after December 31, 1982, to
the state cof Montana or a political subdivision thereof
shall be an allowable deducticn in computing net income.
The deduction is subject to the limitarions set forth in
section 170 of the Internal Revenue Code af-*354, as labeled
or amended.

t?)y--Por--purposes-of-this-section;-Yinstatiment-saiest
meana-sates-in-which-the-buyer-agreea—te-pay—the -seiler——in
ene-sr-mere-deferred-inatatrimancs:"

Section 4. section 15-30-136, MCA, is amended to read:

"15-30-136. Computation of income of estates or trusts
-- ‘exemption. (1) Except as otherwise provided in this
chapter, "gross income" of estates or trusts means all
income from whatever source derived in the taxable year,
including but not limited to the following items:

(a) dividends;

(b} interest received or accrued, including interest
received on obligations of another state or territory or a

county, municipalicy, districe, or other palitical

-10-
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subdivision thereof, but excluding interest income from
cbligations of:

{i) the United States government or the state cf
Montana;

(ii) a schoeol district; or

(iii) a county, municipality, district, or other

political subdivision of the state;

{c) income from partnerships and other fiduciaries;
(d) gross rents and royalties;
(e) gain Erom sale or exchange of property, 1including

those galns that are excluded from gross income for federal
fiduciary income tax pucrposes by section 641{c) of the
Internal Revenue Code of-1354, as amended;

{£) gross profit from trade or business; and

(g} refunds recovered on federal income tax, to the
extent the deduction of auch the tax resulted in a reduction
of Montana income tax liability.

(2) In computing net income, there are allowed as
deductions:

{a) interest expenses deductible for federal tax
purposes according to section 163 of the Internal Revenue
Code &£-3354, as amended;

{b) taxes paid or accrued within the taxable year,
including bur not limited to federal income tax, but

excluding Montana income tax;
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(c} that fiduciary's portion of depreciation or
depletion which 1is deductible for federal tax purposes
according to sections 167, 611, and 642 of the Internal
Revenue Code &f-3954, as amended:

{d}) charitable ccntributicns that are deductible for
federal tax purposes according to section £842(c¢)} of the
Internal Revenue Code of-1954, as amended:

(e) administrative expenses claimed for federal income
tax purposes, according to sections 212 and 642(g) of the
Internal Revenue Ccde ef--1354, as amended, if =uch the
expenses were not claimed as a deduction in the
determination of Mcontana inheritance tax;

(£) losses Erom fire, storm, shipwreck, or other
casualty or from theft, to the extent not compensated for by
insurance or otherwise, that are deductible for federal tax
purposes according to section 165 of the Internal Revenue
Code o£-1954, as amended;

(g) net operating loss deductions allowed for federal
income tax under section 642(d) of the Internal Revenue Code
of--1954, as amended, except estates may not clalm losses
that are deductible on the decedent's Einal return:

{h) all benefits, not in excess of $3,600, received:

{i) as federal employees’ retirement;

(1i) as retirement from public employment in a state

other than Montana; or

-12-
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(iii) as an annuity, pension, or endowment under
private or corporate retirement plans or systems;

(i) all benefits paid under the Montana teachers'
recirement system that are specified as exempt from taxation
by 19-4-706;

(3) all benefits paid under the Montana Fublic
Employees’' Retirement System Act that are specified as
exempt from taxation by 19-3-105;

{k} all Dbenefits paid under the Montana nighway
patrclmen's retirement system that are specified as exempt
from taxation by 19-6-705;

{1l) Montana income tax refunds or credits thereof:

(m} all benefits paid under 19-11-602, 19-11-604, and
19-11-605 to retired and disabled firemen or their surviving
spouses or children;

{n) all benefits paid under the municipal police
officers' retirement system that are specified as exempt
from taxation by 19-35-1005,

(3) In the case of a shareholder of a corporation with
respect to which the election provided for under subchapter
S+ of the Internal Revenue Code of-1954, as amended, is in
effect But and with respect to which the election provided
for under 15-31-202 is net also in effect, net income does
not include any part of the corporation's undistributed

taxable income, net operating loss, capital gains or oOther
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gains, profits, or 1losses regqguired to be included in the
shareholder's federal income tax net income by reason of the
election under subchapter S. However, the shareholder's net
income shall include actual distributiaon from the
corporation to the extent it would be treated as taxable
dividends 1if the subchapter S: electicon were not in effect.

{4) The following additional deductions shall be
allowed 1n deriving taxable income of estates and trusts:

{a) any amount ¢f income for the taxable vyear
currently required to be distributed to beneficiaries for
sueh the year;

(b) any other amounts properly paid or credited or
required to be distributed for the taxable year;

{c) the amount of 60% of the excess of the net
long-term capital gain over the net short-term capital lcss
for the taxable year.

(5) The exemption allowed for estates and trusts is
that exempticon provided in 15-30-112(2)(a} ang 15-30-112¢8).

(6) & trust or estate excluding benefits under
subsections (2)(i) through (2)(k), (2){m}, or {(2)(n) may not
exclude benefits described in subsection (2)(h) Erom net
income unless the benefits received under subsections (2)(i)
through (2)(k), (2){m), or (2){n) are less than $3,600, in
which case the trust or estate may combine benefits to

exclude up to a taral of $3,600 from net income."
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Section 5. section 15-30-141, MCA, is amended to read:
"15-30-141. Tax as personal debt. Every tax imposed by
this chapter and all increases, interest, and penalties
therecon shall be from the time they are due and payable a
perscnal debt from the person or fiduciary liable tc pay the

same to the state. Taxpayers wheo file a joint return are

jointly and severally liable for the tax and any interest

and penalty unless the department determines, based sclely

on _the criteria in section 6013(e)} of the Internal Revenue

code, as amended, that a spouse is relieved of liability."

Section 6. section 15-30-161, MCA, is amended to read:

"15-30-161. Purpose. The purpose of 15-30-162 1is to
allow individuals, estates, and trusts, including those
owning an interest in partnerships and in small business
corporations electing pot to be taxed under the provisions
of 15-31-202, to take the Iinvestment credit as provided for
in 15-30-162 in order to stimulate capital investment by the
small business sector."

Section 7. section 15-30-321, MCA, is amended to read:

"15-30-321. Penalties for violation of chapter.
(1) {a) If any pecson, without purposely or knowingly
violating any reguirement imposed by this chapter, fails to
file a return of income on or before its due date
{determined with regard to an extension of time granted for

filing the return), there shall be imposed a penalty of 5%
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of any balance of tax unpaid with respect to suweh the return
as of its due date, but in no event shall the penalty for
failure to file a return by its due date be less than $5.
The department may abate the penalty 1f the taxpayer
establishes that the failure to file on time was due to
reasonable cause and was not due to neglect on his part.

{b) If any person, without purposely or knowingly
violating any reguirement imposed by this chapter, fails ta
pay any tax on or before its due date (determined with
regard to an extension of time gramted for filing the
return), there shall be added to the tax a penalty of 10% of
satd the tax, but not less than $5, and interest shall
accrue on the tax at the rate of 9% per annum for the entire
period it remains unpaid. The department may abate the
penaity if the taxpayer establishes that the Eallure to pay
on time was due to reasonable cause and was not due to
neglect on his part.

(2) It any person fails, purposely or knowingly
vioclating any requirement imposed by this chapter, to make a
return of income or to pay a tax Lf one is due at the time
required by or under the provisiens of this chapter, there
shall be added to the tax an additional amount equal to 25%
thereof of the tax, but sueh the additional amount shall in
no case be less than $25, and interest at 1% for each month

or ftraction of a month during which the fax remains unpaid.

-16-
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(3) Any individual, corporaticon, or partnership or any
officer or employee of any corporation or member or employee
of any partnership who, with intent to evade any tax or any
requirement of this chapter or any lawful requirement of the

department thereunder under this chapter, purposely or

knowingly, fails to pay the tax or to make, render, or sign
any return or to supply any information within the time
required by or under the provisions of this chapter or who,
with 1like intent, purposely or knowingly makes, renders, or
signs any false or fraudulent return or statement or
supplies any false or fraudulent information shall be liable
to a penalty of not more than $1,000, to be recovered by the
attorney general in the name of the state by action in any
court of competent jurisdiction, and shall alsoc be guilty of
a misdemeanor and shall upon conviction be fined not to
exceed $1,000 or be impriscned not to exceed 1 year, or
both, at the discretion of the court.

[4) With respect to the imposition of a civil penalty,
evidence produced by the department to the effect that a tax
has not been paid, that a return has not been filed, or that
information has not been supplied as required under the
provisions of this chapter is prima facie evidence that the
tax bas not been paid, the return has not been filed, or the
information has not been supplied.

(5) If the amount regquired to be shown as tax on_ a
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return  is less than the amount shown as tax on the return,

subsection {l)fa), (1}(b)., (2), or (3), as applicable, must

be applied by substituting the lesser amount of tax."

Section 8. section 15-131-202, MCA, iz amended to read:
"15-31-202. Election by small business corporation.

(1) A small business corporation may-etect that has made a

valid election under subchapter 3 of Chapter 1 of the

Internal Revenue Code, as amended, is not to be subject to

the taxes imposed by this chapter.

t24--If-—-a-smati-business-corparation-makes-gn-siection
under-subsection-tiyy-thens

t&ay--with--respect--to--the--rvaxabie---yegrs-—--af--——-the
eorporation--far—-which--such--etection--ts--itn-effects-3uch
corporation-ts-not-subject—te-—-the-taxea--imposed--by--this
ehapter--andy—-with--respect--to--such-taxable-yeara-and-ati
sneeceeding-traxable-years;-the-provisions-of-rhis-part-—apply
to-sueh-corporatien;-and

tb)--with-respeck-to-the-taxabie-yeara-ecf-a-sharehoider
of -such-corporation-in-which-or-with-which-the-taxabte-years
of-the-coarporation-for-which-such-etection-is-in-effect-and;
the--provistons--of-this-parc-apply-to-auneh-shareholdery-and
with-respect--to--such--taxabie--years--and--ati--anceeeding
taxable--yearar;--the--provistons--of-this-part-appiy-to-sneh
sharehotders

t3}--An-eiectton-under-subsection-t1t-masr-be—-made-—in
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aceordance--with-—rutes—-prescribed--by--the--deparetment——of
revenuey

{2) A small business corporation that has made a valid

election under subchapter S of Chapter 1 of the Internal

Revenue Code, as amended, shall file, by the 15tn day of the

third month of its first taxable year, a copy of the

internal revenue service notification or other proof that a

valid federal election has been made., If proof of election

is not Ffiled by the time the department receives the

corporation's first tax return, the department shall notify

the corporation that the progf of election is required

within 60 days of the date of the notice. If procof of

election is not received within 60 days or by a reasonable

extension date based upon a request by the taxpayer prior to

the expiration of the 60 days, the corporation is subject to

the taxes imposed by this chapter.

(3) A small business corporation that has made a valid

election under subchapter § of Chapter 1 of the Internal

Revenue Code, as amended, may elect to be subject to the

taxes imposed by this chapter by filing an election on a

form provided by the department. The form must have printed

on it a notification that making the election will subject

income to tax under both this chapter and chapter 30 of this

title. For tax years beginning on or after January 1, 1989,

but before March 1, 1990, the election must be filed by May
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15, 1990. Thereafter, the election must be filed by the 15th

day of the third month of the taxable year for which the

election is to become effective. The election may be

revoked by the taxpayer by written notification te the

department. A revocation must be delivered to the department

by the 15th day of the third month of the taxable year for

which the revocatien is to be effective.

{4) This e%eeticn section is not effective unless the
corporate net income ar loss of sgch--~electing the

nonelecting small business corporation is included in the

staockholders' adiusted-gress income as-defined-in-15-36-3%+.

(5) Every cteeting nonelecting small business

corporation is required tc pay the minimum fee of $10
required by 15-31-204."

Section 8. Section 15-31-204, MCA, is amended to read:

~15-31-204. Minimum fee of qualifying corporations
unaffected. Notwithstanding the provisions of 15-31-121,
corporations eteeting-and qualifying under 15-31-202 shall
pay a minimum fee of $10."

Section 10. Section 15-31-209, MCA, is amended to
read:

*15+-31-209. Termination and revacation. If the
election under the provisions of Subchapter-5 subchapter §

of Chapter 1 of the Internal Revenue Code, as_ amended, is

either terminated or revoked for federal purposes, the
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corporation must notify the department within 30 days of
sueh termination or revocation. Phe-department-may-terminate
an-eltection-at-any-time-tf-te-discovers-the-corporation-dees
not--quatify-ms-a-smaii-business-corperaticn-as-previded-for
under-che-provisiona-of-Subehapter-S-¢f-the-internai-Revenue

Eede-of-1954s A corporation that does not have a wvalid

federal election For the entire taxable year is subject to

tax under this chapter.”

Section 11. section 15-32-402, MCA, is amended to
read:

*15-32-402. Commercial investment credit -
wind-generated elecktricity. (1) An individual, corporation,

partnership, or small business corporation as defined in

$5-3+-26% subchapter 5 of Chapter 1 of the Internal Rewvenue

Code, as amended, that makes an investment of $5,000 or more

in certain depreciable property qualifying under section 38
of the Internal Revenue Code of--1954, as amended, for a
commercial system located in Montana which generates
electricity by means of wind power 1is entitled te a tax
credit against taxes imposed by 15-30-103 or 15-31-121 in an
amount equal to 35% of the eligible costs, to be taken as a
credi£ only against taxes due as a consequence of taxable or
net income produced by one of the following:

(a) manufacturing plants leocated in Montana that

produce wind energy generating equipment;
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(b) a new business facility or the expanded portion of
an  existing business facility for which the wind energy
generating equipment supplies, on a direct contract sales
basis, the basic energy needed; or

(¢} the wind energy generating equipment in which the
investment for which a credit is being claimed was made,

(2) For purposes of determining the amount of the tax
credit that may be claimed under subsection (1), eligible
costs include only those expenditures that qualify under
section 38 of the Internal Revenue Code o£-3954, as amended,
and that are associated with the purchase, installation, or
upgrading of:

{a) generating equipment;

(b) safety devices and storage components;

(c) transmission lines necessary to connect with
existing transmission facilities: and

(d) transmission lines necessary to connect directly
to the purchaser of the electricity when no other
transmission facilities are available.

(3) Eligible costs under subsection (2) must be
reduced by the amount of any grants provided by the state or

federal government for the system."

Section 12. section 90-8-202, MCA, is amended to read:

"90-8-202. Designation of qualified Moatana capital

companies - tax credit. (1) The board shall designate as
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qualified Montana capital companies  those certified
companies that have been privately capitalized at a minimum
level of $200,000. A certified company seeking designation
as a gqualified Montana capital company must make written
application to the board on forms provided by the board.
The applicatieon must contain the information required by
90-8-204 and smeh other informaticn as the board requires.

{2) {a) The total amount of tax credits authorized for
a single gqualified company may not exceed §$1,500,000. In the
event the capitalization of the company is later increased,
the company may apply for authorization of additional tax
credits within the foregoing limitation.

(b) The total credits authorized for all companies may
not exceed a total of $1 million prior to June 30, 1985. The
total credits authorized for all companies between July 1,
1985, and June 30, 1987, may not exceed $1 million plus any
portion of the $1 million available for authorization before
June 30, 1985, that is allocated to gualified companies. The
total credits authorized for all companies between July 1,
1987, and June 30, 1989, may not exceed $3 million plus any
portion of the credits available for authorization before
June 30, 1987, that is allocated to qualified companies.
The total credits authorized for all companies between July
1, 1989, and June 30, 1991, may not exceed $3 million plus

any portion of the «credits available for authorization
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before June 30, 1989, that 1is allocated to gualified
companies.

{3} The credits shall be allocvated to qualified
companies in the order that completed applications for
designation as qualified capital companies are received by
the board, and the board shall certify to each sauech company
its appropriate allocation.

(4) Investors in a qualified Montana capital company
are entitled to the tax credits provided for in éubsect;on
(5). Funds invested in a certified company prior to
designation as a qualified Montana capital company may, at
the discretion of the investor, be placed in an escrow
account in a Montana financial institution pending

designation of the company as a gualified Montana capital

company .
{5) Subject to the provisions of subsection (2), an
individual, small business corporation, partnership, or

corporate taxpayer who makes a capital investment in a
gualified Montana capital company is entitled to a tax
credit equal to 50% of the investment, up to a maximum
credit of $150,000 per taxpayer. The credit may be taken
against the tax liability imposed on the investor pursuant
to Title 15, chapter 30 or 31. The credit for investments
by a small business corporation electing not to be taxed

under 15-31-202 or a partnership may be claimed by the small
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business corporation shareholders or the partners.

(6 The tax credit allowed under subsection (5) is to
be credited against the taxpayer's income tax liability for
the taxable year in which the investment in a qualified
Montana capital company is made. If the amount of the tax
credit exceeds the taxpayer's tax liability for the taxable
year, the amount of the credit which exceeds the tax
liability may be carried back or carried farward in
accordance with the provisions of section 46(b) of the
Internal Revenue Code, as amended.

{7) The tax credit provided for in this section is
available only to those taxpayers who invest in a qualified
Montana capital company within 4 years of July 1, 1987."

KEW SECTION. Section 13. Extension of authority. Any
existing authority to make rules on the subject co©f the
provisions of [this act] is extended to the provisions of
[this act].

NEW SECTION. Section 14. Code commissioner
instruction. Wherever the phrase "Subchapter 5" appears in
Title 15, chapter 31, part 2, MCA, the code commissioner is
instructed to revise the phrase to read "subchapter §".

NEW SECTION. Section 15. Effective date. ([This act]
is effective on passage and approval.

NEW SECTION. Section 16. Retroactive applicability.

{This act] applies retroactively, within the meaning of
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to taxable years beginning after December 31,
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STATE OF MONTANA - FISCAL NOTE
Torm BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB339. as introduced.

DESCRIPTICN OF PROPOSED LEGISLATION:

An act revising portions of the Montana individual income tax; allowing certain deducticns for losses on rental
property for taxpayers filing jointly; allowing nonresidents to exclude interest income from installment sales of
Montana property: clarifving the liability for taxes owed by taxpayers filing jointly in Montana; clarifying the
tax upon which penalty and interest must be paid; clarifving the application of the Montana corporation license tax
as it applies to a corporation electing to be a subchapter S corporation under the Internal Revenue Code;
clarifying for a subchapter S corporation the application of the tax credit for wind generated energy; and
providing an immediate effective date and a retroactive applicabilitv date.

ASSUMPTIONS:
i. Individual income tax collections under current law will be $239,124,000 in FY90, and $254,428,000 in FY9I
(REAC).

]

Allowing married taxpayers filing jointly at the federal level to deduct up to $12,300 each for rental
losses when filing separately for state tax purposes is estimafted to reduce tax revenue approximately
$100,000 annually.

3. Allowing nonresidents to exclude interest income from installment sales of real or tangible commercial or
business property located in Montana is estimated to reduce tax revenue $250,000 annually.

4, Requiring that penalty payments be based on the smaller of tax liability as originally filed or as amended
is estimated to reduce penalty payments $100,000 annually.

5. There is no impact on corporation tax revenues or Department of Revenue expenditures.

FISCAL IMPACT:
Revenue Impact:

FY90 FYQ1

Current Law Proposed Law Difference Current lLaw Proposed Law Difference

Ind. Income Tax $239,124,000 $238,0674,000 ($450,000C) $254,428,000 5253,978,000 ($450,000)
Fund Information:

General Fund $139,170,168 $138,908,268 ($261,900) $148,077,096 $147,815,196 ($261,900)

Foundation Frogram 76,041,432 75,898,332 (143,100) 80,908,104 80,765,004 (143,100)

Sinking Fund 23,812,400 23,867,400 {45,000) 25,442,800 25,397,800 (45,000)

Tetal $239,124,000 $238,674,000 ($450,000) $254,428,000 $253,978,000C (3450,000)

L T A
RAY{GHACKLEFOEH; BUDGET DIRECTOR DFLWYN GAGE, PRIMARY SP9§SOR
OFFICE OF BUDGET AND PROGRAM PLANNING y

ﬂg /QI@W DATE ,{/’d/g‘y /, Yy DATE 2//1/57

Fiscal Note for SB339, as introduced

SB 339




51st Legislature SB 0339/02

SB 0339/02
APPROVED BY COMMITTEE
ON TAXATION
1 SENATE BILL NO. 339 1 gross income as defined in section 62 of the Internal
2 INTRODUCED BY GAGE, HALLIGAN 2 Revenue Code, of-1354-ar as that section may be labeled or
3 3 amended, and in addition shall include the following:
4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING PORTIONS OF 4 {a) interest received on cbligations of another state
5 THE MONTANA INDIVIDUAL INCOME TaX; ALLOWING CERTAIN 5 or territory or county, municipality, district, or other
6 DEDUCTIONS FOR LOSSES ON RENTAL PROFPERTY FOR TAXPAYERS 6 political subdivision thereof;
7 FILING JOINTLY; ABLOWINS-—-NONRESIDENTS-TPO-EXECHLUDE-INTERESY 7 (b} refunds received of Ffederal income tax, to the
8 ENEOME--PROM--EINSPABDMENT - -~ SALBES---6F---~MONTANA -~ ~-PROFERTY + 8 extent the deduction of sueh federal income tax resulted in
9 CLARIFYING THE LIABILITY FOR TAXES OWED BY TAXPAYERS FILING 9 a reduction of Montana income tax liability; and
10 JOINTLY IN MONTANA:; CLARIFYING THE TAX UOPON WHICH PENALTY 10 (c) that portion of a sharehclder's income under
11 AND INTEREST MUST BE PAID; CLARIFYING THE APPLICATION OQF THE 11 subchapter S+ of Chapter 1 of the Internal Revenue C.de eof
12 MONTANA CORPORATION LICENSE TAX AS IT APPLIES TO A 12 1954 that has been reduced by any federal taxes pa. .1 uy the
13 CORPORATION ELECTING TO BE A SUBCHAPTER S CORPORATION UNDER 13 subchapter S+ corporation on the income.
14 THE INTERNAL REVENUE CODE; CLARIFYING FOR A SUBCHAPTER S 14 (2) MNorwithstanding the provisions of the federal
15 CORPORATION THﬁ APPLICATION OF THE TAX CREDIT FOR WIND 15 Internal Revenue <Code, of--1354 as labeled or amended,
16 GENERATED ENERGY; AMENDING SECTIONS 15-30-111, 15-30-126, 16 adjusted gross income does not include the fcllowing which
17 $5-386-3¥3%7 15-30-136, 15-30-141, 15-30-161, 15-3¢0-321, 17 are exempt from taxation under this chapter:
18 15-31-202, 15-31-204, 15-31-209, 15-32-442, AND 30-8-202, 18 fa) all interest income Erom obligations ¢f the United
19 MCaA; AND PROVIDING &N IMMEDIATE EFFECTIVE DATE AND A 19 States government, the state of Montana, county,
20 RETROACTIVE APPLICABILITY DATE." 20 municipaiity, district, or other political subdivision
21 21 thereof:
22 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 22 {b) interest income earned by a taxpayer age 65 or
213 Section 1. Section 15-30-111, MCA, is amended to read: 23 older in a taxable year up to and including §$800 for a
24 "15-30-111, adjusted gross income. (1) Adjusted gross 24 taxpayer filing a separate return and $1,600 for each joint
25 income shall be the taxpayer's federal income tax adjusted 25 return;

-2- SB 339
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{c) all benefits, not in excess of $3,600, received:

{i) under the Federal Employees' Retirement Act:

{ii) under the public employee retirement laws of a
state other than Montana; or

{iii) as an annuity, pension, or endowment under any
private or corporate retirement plan or system;

{d) all benefits paid under the teachers' retirement
law which are specified as exempt from taxaticn by 19-4-706;

{e) all benefits paid under The Public Employees’
Retirement System Act which are specified as exempt from
taxation by 15-3-105%;

{f}) all benefits paid under the highway patrol
retirement law which are specified as exempt from taxation
by 19-6-705;

{g) all Montana income tax refunds or credits theresf;

{h) all benefits paid under 19-11-602, 19-11-604, and
19-11-605 to retired and disabled firefighters, their
surviving spouses and orphans or specified as exempt from
taxation by 19-13-1003;

(i) all vbenefits paild wunder the municipal police
officers' retirement system that are specified as exempt
from taxation by 15-9-1005;

(i) gain required to be recognized by a liquidating
corporation under 15-31-113(1)(a)(ii);

(k) all tips vcovered by section 3402(k) of the
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Internal Revenue Code of-1954, as amended and applicable on
January 1. 1983, received by persons for services rendered
by them tc patrons of premises licensed to preovide food,
beverage, or lodging:

(1) all benefits received under the workers'
compensation laws;

{(m) all health insurance premiums pald by an employer
for an employee 1f attributed as 1income to the employee
under federal law; and

(n) all benefits paid under an opticnal retirement

program that are specified as exempt from taxs .on by
19-21-212.
(3) In the case of a shareholder of a corporation with

respect to which the election provided for under subchapter
S+ of the Internal Revenue Code of-1954, as amended, s in
effect but and with respect to which the electicn provided
for under 15-31-202, as amended, 1is nret alsc in effect,
adjusted gross income does not include any part of the
corporation’'s undistributed taxable income, ner operating
loss, capltal gains or other gains, profits, or losses
required to be included in the shareholder's federal income
tax adjusted gross income by reason of the sa:d election
under subchapter S. However, the shareholder’'s adjusted
gtoss income shall include actual distributions from the

corporation to the extent they would be treated as taxable
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dividends 1if the subchapter Ss election were not in effect.

{4y A sharehclider of a DISC that is exempt from the
corporation license tax under 15-31-102(1)(l) shall include
in his adjusted gross income the earnings and profits of the
DISC in the same manner as provided by federal law (section
995, Internal Revenue Code) for all periecds for which the
DISC election is effective.

{5) A taxpayer who, in determining Ffederal adjusted
gross income, has reduced his business deductions by an
amount for wages and salaries for which a federal tax credit
was elected under section 44B of the Internal Revenue <Code,
of--1954--er as that secticn may be labeled or amended, is
allowed to deduct the amount of sueh the wages and salaries
pald regardless of the credit taken., The deduction must be
made in the year the wages and salaries were used to compute
the credit. In the case of a partnership or small business
corporation, the deduction must be made to determine the
amount of income or loss of the partnership or small
business corporation.

{6) Married taxpayers filing a jeint federal return
who must include part of their social security benefits or
part of their tier 1 railroad retirement benefits in federal
adjusted gross income may split the federal base used in
calculation of federal taxable social security benefits or

federal taxable tier 1 railroad retirement benefits when
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they file separate Montana income tax returns. The federal
base must be split egually on the Montana return.

(7)) & taxpayer recelving retirement disability
benefits who has not attained age 65 by the end of the
taxable year and who has retired as permanently and totally
disabled may exclude from adjusted gross income up to  S100
per week received as wages or payments in lieu of wages for
a period during which the employee is absent from work due
to the disability. If the adjusted gross income before this
exclusion and before application of the two-earner married
couple deduction exceeds $15,000, the excess reduces the
exclusion by an egual amount. This limitaticn «t:cuts the
amount of exclusion, but not the taxpayer's eligibility for
the exclusion. If eligible, married individuals shall apply
the exclusion separately, but the limitation for income
exceeding $15,000 is determined with respect to the spouses
on their combined adjusted gross income. For the purpose of
this subsection, permanently and totally disabled means
unable to engage in any substantial gainful activity by
reason of any medically determined physical or mental
impairment lasting or expected to last at least 12 months.

(8 A parson receiving benefits described in
subsections (2)(d) through (2}(£), {2}{(h), or (2)(i) may not
exclude benefits described in subsection (2)(¢) from

adjusted gross income unless the benefits received under
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subsections (2)}(d) through {2)(f), (2)(h}, or (2}({i) are
less than $3,600, in which case the person may combine
benefits to exclude up to a total of $3,600 from adjusted
gross income.

(9) Married taxpayers filing a joint federal return

who claim a deduction for rental losses attributable to

properties that they actively manage, as defined in section

469(i) of the Internal Revenue Code, as amended, may deduct

their lcsses to a maximum of $12,500 for each spouse on a

Montana income tax return  on  which the taxpayers file

separately. (Subsection (2)(k) terminates on occurrence of
contingency--sec. 3, Ch, 634, L. 1983.)"

Section 2, section 15-30-126, MCA, is amended to read:

"15-30-126. Small business corporation -- deduction
for donation of computer equipment to schools. A small
business corporation not electing to be taxed under the
provisions of 15-31-202 is allowed a deduction equal to the
fair market value, not toc exceed 30% of the small businass
corporation's net income, of a computer or other
sophisticated technological equipment or apparatus intended
for use with the computer donated to an elementary,
secondary, or accredited postsecondary school located in
Montana if:

(1) the contribution is made no later than 5 vyears

after the manufacture of the donated property is
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substantially completed;

(2) the property is not transferred by the donee in
exchange for money, other property, or services;

{3) the electing small business corporation receives a
written statement from the dcnee in which rhe donee agrees
to accept the property and representing that the use and
disposition of the property will be in accerdance with the
provisions of subsection (2); and

(4) the deduction allowed in this section is in lieu
of the deduction allowed under 15-30-121 for charitable
contributions."

Section 3:---Section -5 3—F3br -MCA i3 amended -t —read s

235-30-}3t+--Nonresident——-and----temperary----reatdent
taxpayers—-—-—--- adjusted--gross-inceme———--deductiondc-~fiy-In
the-case-of-a-taxpayer-other-than-a-resident-cf-this—-skatey
adjusted-gross-inceme—inciudes-the-entire-amount-ef-adjusted

gross--income--from-sources-within-this-state-but-3hatt does

net--inctude--income--from--annuities;—-interest——-on---bank
depeatta;-—--interest--—-on--—-bonds;----motesry—--or---other
tnterest-bearing--obligatisna;—-or--dividends--on--steck--of

corporations-except-to-the-extent-to-which-the-same-shait:t-be

tnterest--or--dividends--are a--part--of--income——from--any

business;-trade;-professionz-er--secnpation-—-ecarcred--on-—in
this--state;--fnterest—itncome-from-instatiment-sates-af-rea

sr-tangible--commercial--or--buainess--property--toecated--%n
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Montana-must-be-incinded-in-adjusted-gross-incomer--Adjusted
greas--income--from-—sources--withis--and-without-this-state
shati-be-aliccated-and-appertioned-under-rutes-preseribed-by
the-department~
¢2¥-—¥fn-the-case-of-a-taxpayer-ather-than-a-resident-of
this-atAate-who-ta~-a-reatdent-af-a-scate-ehat-imposes—-—a-—-tax
on-the-tmcome-of-naturat-persons-resitding-within-that-srates
the~--deduceions-—-attowed--~in--eomputing -net--income--are
seatricted-to-these-divectiy-connected-with--the--proeducstion
of-Mentana—tasame~
£33--¥In-the-case-of-a-taxpayer-athar-than-a-resrdenc-of
ehia-atate-who-ts-a-restdent—ef-a-state-that-deses-nst-impase
a--tax-on-the-ineome-of-naturat-persons-restding-within-that
stater-the-deductions-aitowed-tn-computing--net--inceme--are
restricted--to-the-greater-af-thage-directiy-retaring-to-the
productron-of-Montama-rnceme-or-a-prorated-amount--of-—chose
atrowed--—ugnder---15-36-12t7---FPor---the--purposes-——of--this
subsectiony-deductiona-attawed-under-15-36-12-appty-onty-to
sarned-tncome-gnd-must-be-prorated-pecording--to--the--racie
that-~the-——taxpayeria--Montana--earned--inceme--bears-to—his
federal-earned-incomes
t4y--h--temporary--restdent--shatt--he--attowed---those
deductions-and-the-credit-under-15-32-1069-attowed-a-resident
re--the--extent-that-snch-deductions-er-eredit-were-actnuatiy

tnenrred-or-expended-in-the--state--of--Montana--during--the
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conrse-pf-his-residency~

t5}-—-For——the-purpeses-of-this-sectiony-Yearned-rncomett
shati-be-defined-as-the-same-term-its-defined-in--gection--43
of--the-—internai--Revenue——-Eede;--or--aa-—-that--3ection-may
subseguentiy-be-amendedr

t63--Notwitharanding-the-provistons-eof-subaectiona——¢23
and--{+3yy--any-centributton-made-afeter-bacember-31;-19825-to
the-gtate-cf-Montana--cr—-a--political--subdiviston--thereof
shati--be--an--allewable--deduction-in-compruetrng-net-ineomes
Phe-deduction-ts-subjeckt-to-che--timicattona--~aes-—-forch-—in
section-170-of-the-internat-Revenue-code -of-13545;-as-aneted
er-amendeads

t#}--Por--purposes-of-this-sectien;-Uinacaiiment-satess
means-sales-in-which-the-buyer-agreea-te-pay-the--setter--in
ene-or-more-deferred-tnscatimencsst

Section 3. section 15-30-136, MCA, is amended to read:

"15-30-136. computation of income of estates or trusts
-- exemption. (1) Except as otherwise provided in this
chapter, "gross income" of estates co¢r trusts means all
income [rom whatever socource derived in the taxable vear,
including but not limited to the following items:

{a) dividends;

{b) 1interest received or accrued, inciuding interest
received on obligations of another state or territory or a

county, municipality, district, or other political
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subdivision therecf, but excluding interest income From

obligations of:

(i) the United States government or the state of
Mcntana;

{ii) a school district: or

(iii) a county, municipality, district, or other
political subdivision of the state;

{c) income from partnerships and other fiduciaries:

(d} gross rents and royalties;

(e) 9gain from sale or exchange of property, including
those gains that are excluded from gruss income for federal
fiduciary income tax purposes by section 641(c) «f the
Internal Revenue Code =£-1954, as amended:

() gross profit from trade or business; and

(g) refunds recovered on federal income tax, to the
extent the deduction of ssch the tax resulted in a reduction
of Montana income tax liability.

{2) 1In computing net income, there are allowed as
deductions:

{a) interest expenses deductible for federal tax
purposes according to section 163 of the Internal Revenue
Code of-1954, as amended;

{b) taxes paid or accrued within the taxable year,
including but net limited to federal income tax, but

excluding Montana income tax;
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{c) that fiduciary's portion of depreciation or
depletion which is deductible Ffor federal tax purposes
acceording to sections 167, 611, and 642 of the Internal
Revigue Code mo£-1954, as amended;

{d) charitable contributions that are deductible for
federal tax purposes according to section 642(¢) of the
Internal Revenue Code of-1954, as amended;

(e) adminkstrative expenses claimed for federal income
tax purposes, according to sections 212 and 642(g) of the
Internal Revenue Code of--1354, as amended, if such the
expenses were not claimed as a deduction in the
determination of Mcntana inheritance tax:

() 1losses frem fire, storm, shipwreck, or other
casualty or from theft, to the extent not compensaced for by
insurance or ctherwise, that are deductible for federal tax
purpases according to section 165 of the Internal Revenue
Code eof-1954, as amended;

(g9) net operating loss deductions allowed for federal
income tax under section 642(d) of the Internal Revenue Code
of--1354, as amended, except estates may not claim losses
that are deductible on the decedent's final return;

{h) all benefits, not in excess of $3,600, received:

(1) as federal employees' retirement;

{11) as retirement from public employment in a state

other than Montana; or
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{1ii) as an annuity, pension, or endowment under
private or corperate retirement plans or systems;

{i} all benefits paid wunder the Mcntana teachers'
retirement system that are specified as exempt from taxaticon
by 19-4-706;

(j) al} benefits paid under the Montana Public
Employees' Retirement System Act that are specified as
exempt from taxation by 19-3-105;

{k) all benefits paid under the Montana highway
patrolmen's retirement system that are specified as exempt
from taxation by 19-6-705;

{L) Montana income tax refunds or credits thereof;

fm) all benefits paid under 19-11-802, 19-11-604, and
19-11-605 to retired and disabled firemen or their surviving
spouses or children;

{n) all benefits paid under the municipal police
officers' retirement system that are specified as exempt
from taxation by 19-9-1005.

{3) In the case cof a shareholder of a corporation with
respect tc which the election provided for under subchapter
S+ ¢of the Internal Revenue Code &f-1954, as amended, 1is 1in
effect but and with respect to which the election provided
for under 15-31-202 is met also in effect, net income does
not  include any part of the corporation's undistributed

taxable income, net operating loss, capital gains or other
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gains, profits, or losses reguired to be included in the
sharehclder's federal income tax net income by reason of the
election under subchapter S. However, the shareholder's net
income shall include actual distribution from the
corporation to the extent it would be treated as taxable
dividends if the subchapter S+ election were not in effect.

(4) The following additional deductions shall be
allowed in deriving taxable income of estates and trusts:

(a) any amount of income for the taxable vear
currently required to be distributed to beneficiaries for
aneh the year:

[b) any other amounts properly paid or cvredited or
required to be distributed for the taxable year:

{c) the amount of 6&0% of the excess of the net
long—term capital gain over the net shaort-rerm capital loss
for the taxable year.

{3) The exempticn allowed for estates and trusts is

that exemption provided in 15-30-112(2)(a) and 15-30-112(8).

{(6) A trust or estate excluding benefits  under
subscctions {2)(1) through (2){k), (2)(m), or (2)(n) may not
exciude benefits described in subsecticn (2){h) £from net

income unless the benefits received under subsections (2)(i)
through (2)(k), (2){m), or {2)(n) are less than $3,600, in
which case the trust or estate may combine benefits to

exclude up to a total of $3,600 from net income."
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Section 4. section 15-30-141, MCA, is amended to read:
"15-30-141. Tax as perscnal debt. Every tax imposed by
this chapter and all jincreases, interest, and penalties
thereon shall be from the time they are due and payable a
personal debt from the person or fiduclary liable to pay the

same to the state. Taxpayers who file a joint rerurn are

Jointly and severally liable for the tax and any interest

and penalty unless the department determines, based solely

on _the criteria in section 60L3(e} of the Internal Revenue

Code, as amended, that a spouse is relieved of liability,"

Section 5. section 15-30-161, MCA, is amended to read:

"15-30-161. Purpose. The purpase of 15-30-162 1is to
allcw individuals, estates, and trusts, including those
owning an interest in partnerships and in small business
corporations electing not to be taxed under the provisions
of 15-31-202, to take the investment credit as provided for
in 15-30-162 in order to stimulate capital investment by the
small business sector.™

Section 6. section 15-30-321, MCA, is amended to read:

“15-30-321. Penalties for violation of chapter.
(1) (a8} If any person, without purposely or knowingly
violating any requirement imposed by this chapter, fails to
file a return of income on or before its due date
{determined with regard to an extension of time granted for

filing the relurn), there shall be imposed a penality of 5%
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of any balance of tax unpaid with respect to auch the return
as of its due date, but in no event shall the penalty for
failure to Eile a return by its due date be 1less than §S.
The department may abate the penalty {if the taxpayer
establishes that the failure to f£ile on time was due to
reasonable cause and was not due to neglect on his part.

{b) If any person, without purposely or knowingly
viclating any requirement imposed by this chapter, fails to
pay any tax on or before its due date (determined with
regard to an extension of time granted for Etiling the
return), there shall be added to the tax a penalty of 10% of
satd the tax, but not less than $5, and interest shall
accrue on the tax at the rate of 9% per annum for the entire
period it remains unpaid. The department may abate the
penalty if the taxpayer establishes that the failure to pay
on time was due to reascnable cause and was not due to
neglect on his part.

{2y If any person fails, purpcecsely or knowingly
violating any requirement imposed by this chapter, to make a
return ¢f income or to pay a tax if one is due at the time
required by or under the provisions of this chapter, there
shall be added to the tax an additional amount equal to 25%
thereof of the tax, but saeh the additional amount shall in
no case be less than $25, and interest at 1% for each month

or fraction of a month during which the tax remains unpaid.
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(3) Any individual, corperation, or partnership or any
officer or employee of any corparation or member or employee
of any partnership who, with intent to evade any tax or any
requirement of this chapter or any lawful requirement of the

department thereunder under this chapter, purposely or

knowingly, fails to pay the tax or to make, render, or sign
any return or to supply any information within the time
required by or under the provisions of this chapter or who,
with like intent, purposely or knowingly makes, renders, or
signs any false or fraudulent return or statement or
supplies any false or fraudulent information shall be liable
te a penalty of not more than $1,000, te be recovered by the
attorney general in the name of the state by acticn in any
court of competent jurisdiction, and shall alsoc be guilty of
a misdemeanor and shall upon convicticon be fined not to
exceed $1,000 or be impriscned not to exceed 1 year, or
both, at the discretion of the court.

(4) With respect to the imposition of a civil penalty,
evidence produced by the department to the effect that a tax
has not been paid, that a return has not been filed, or that
informaticn has not been supplied as reguired under the
provisions of this chapter is prima facie evidence that the
rax has not been paid, the return has not been filed, or the
information has not been supplied.

t53--If-kne-amdunt-required-to-be-shown--as--tax—-on—-a
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return--is--iess-than-the-amount-shown-as-tax-on-the-recurny

subséction-tiytayr—tirtbtr-t2¢7~or-{t33;-as-appiricabier—-muast

be-appiied-by-subatitoting-the-ieaser-amount-of-tax-c

(5) IN THE CASE OF AN AMENDED RETURN FILED WITHIN THE

SAME CALENDAR YEAR AS THE ORIGINAL RETURN, IF THE AMOUNT OF

TAX REQUIRED TO BE SHOWN IS LESS THAN THE TAX SHOWN ON THE

ORIGINAL RETURN, SUBSECTION (1){A), (1)(B), (2), OR {3), AS

APPLICABLE, MUST BE APPLIED BY SUBSTITUTING THE LESSER

AMOUNT OF TAX. THIS PROVISION DOES NOT APPLY TO A REDUCTION

IN TaxXx RESULTING FROM THE CARRYBACK OQF A NET OQPERATING

Section 7. section 15-31-202, MCA, is amended to read:
"15-31-202. Election by small business corporation.
(1) A small business corporation may-eteee that has made a

valid election under subchapter S of Chapter 1 of the

Internal Revenue Code, as amended, is not to be subject to

the taxes imposed by this chapter.
t2y--3F-a-smati-busineas-corporatten-makes-an--eteceton
under-subsection-{y7-thens
tay--with---respect---to---the--taxablte--years--of--the
eorporation-fer-which--such--etection -is--im--efEfscty——such
eorporation--its-—-not--subjeet-—-to--the-taxes-impssed-by-this
chapter-and;-with-respect-te-—-such--taxabie--years—-and--aii
succeeding--taxable-yeara;-the-proviaions-of-this-parct-appty

to-sueh-corpeoratien;-and
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th}-—-with-respect-to-the-taxabie-years—of-a-sharehotder
cf-such-corposration-in-which-er-with-which-the-taxable-years
ef-the-corporation-fer-which-such-etection-ia-in-effmct—-ands
the--provisions—-of~thita-part-apply-te-such-shareholder;-and
with-reapect--to--such--taxabie--years——and--alti--succeeding
taxabte—-years;--the--provistens—-of-this-part-appty-to-such
sharehotders

t3j-—An-etection-onder-sabsection-fiy-must-be--made--in
acecordance--with--ruies—-preseribed--by--the--department--of

revenuaes

(2) & small business corporation that has made a valid

election under subchapter § of Chapter 1 ¢f the Internal

Revenue Code, as amended, shall file, by the 15th day of the

third month of its £first taxable year, a copy of the

internal revenue service notification or other proocf that a

valid federal election has been made. If proof cof election

is not filed by the time the department receives the

corperation’'s first tax return, the department shall notify

the corporation that the proof of election is required

within 60 days of the date of the motice. If proof of

election is not received within 60 days or by a reasonable

extension date based upon a request by the taxpayer prior to

the taxes imposed by this chapter.

{3) A small business corporation that hasg made a valid
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election under subchapter S of Chapter 1 of the iInternal

Revenue Code, as amended, may elect to be subiject to the

taxes imposed by this chapter by filing an election on a

form provided by the department. The form must have printed

on it a notification rhat making the election will subject

income to tax under both this chapter and chapter 30 of this

title. For tax years beginning on or after January 1, 1989,

but before March 1, 1990, the election must be filed by May

15, 1990. Thereafter, the election must be filed by the 15th

day of the third wmonth of the taxable year for which the

election is te become effective. The election may _be

revoked by the taxpayer by written notificarion to the

department. A revocation must be delivered to the department

by the 15th day of the third month of the taxable vyear for

which the revocation is to bhe effective.

(4) This eteetisn section is not effective unless the
corporate net income or lass of such---eiecting the

nonelecring small business corporation is included in the

stockholders' adjusted-gross income as-defined-in-19%-36-11.

(%) Every etecting nonelecering small business

corporation is reguired tc pay the minimum fee of $10

required by 15-31-204."
Section 8. section 15-31-204, MCA, is amended to read:

"15-31-204. Minimum fee of gqualifying corporations

unaffected. WNotwithstanding the provisions of 15-33-121,

_20- SB 33%
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corporations etreeting-and qualifying under 15-31-202 shall
pay a minimum fee of $10."
Section 9. section 15-31-209, MCA, is amended to read:
"15-31-209. Termination and revocation. If the

election under the provisions of Subehapter-S5 subchapter §

of Chapter 1 of the Internal Revenue Code, as amended, is

either terminated or revoked for federal purposes, the
corporation must notify the department within 30 days of
aueh termination or revocation. Fhe-department-may-terminate
an-etectran-at-any-time-+f-tb-discovers-the-corporation-deoes
net-quaitfy-as-a-smati-business-corporation-as-provided--£for
gnéer-the-provisions-of-Subchapter-S-of-the~¥nternat-Revenue

Eode--of--3354+ A corporation that does not have a valid

federal election for the entire taxable year is subject to

tax under this chapter.”

Section 10. Ssection 15-32-402, MCA, is amended to
read:

"15-32-402. Commercial investment credit -=
wind-generated electricity, (1) &An individual, corporation,

partnership, or small business c¢orporation as defined in

$5-31-28% gubchapter S of Chapter 1 of the Internal Revenue

Code, as amended, that makes an investment of $5,000 or more
in certain depreciable property qualifying under section 38
of the Internal Revenue Code of-1954, as amended, for a

commercial system located in Montana which generates
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electricity by means of wind power is entitled to a tax
credit against taxes imposed by 15-30-103 or 15-31~121 in an
amount egual to 35% of the eligible costs, to be taken as a
credit only against taxes due as a consequence of taxable or
net income produced by one of the following:

(a) manufacturing plants located in Montana that
produce wind energy generating equipment;

(b} a new business facility or the expanded portion of
an existing business facility for which the wind energy
generating equipment supplies, on a direct contract sales
basis, the basic energy needed; or

(¢) the wind energy generating equipment in which the
investment for which a credit is being claimed was made.

{2) For purpcses of determining the amount of the tax
credit that may be claimed under subsection (1), eligible
costs include only those expenditures that qualify under
section 38 of the Internal Revenue Cocde e#£-1954, as amended,
and that are associated with the purchase, installation, or
upgrading of:

(a) generating equipment;

(b)y safety devices and storage components;

(c) transmission lines necessary to connect with
existing transmission facilities; and

(d) transmission lines necessary to connect directly

to the purchaser of the electriclity when no other
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transmission facilities are available.

{3) Eligible costs under sybsection (2) must be
reduced by the amount ¢f any grants provided by the state or
federal government for the system."

Section 11. Section 90-8B-202, MCA, is amended to read:

"90-8-202. Designation of gqualified Montana capital
companies ~- tax credit. (1) The board shall designate as
qualified Montana capital companies those certified
companies that have been privately capltalized at a wminimum
level of $200,000. A certified company seeking designation
as a qualified Montana capital company must make written
application to the board on ferms provided by the board.
The applicaticn must contain the information reguired by
50-8-204 and swuch cther information as the board requires.

(2) t(a) The total amount of tax credits authorized for
a single qualified company may not exceed $1,500,000. In the
event the capitalization of the company is later increased,
the company may apply for authorization of additional tax
credits within the foregoing limitation.

{b) The total credits authorized for all companies may
not exceed a total of $§l millicn prior to June 30, 1985. The
total credits authorized for all companies between July 1,
1985, and June 30, 1987, may not exceed $1 million plus any
portion of the §1 millionm available for authorization before

June 30, 1985, that is allocated to qualified companies. The
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total credits authorized for all companies between July 1,
1987, and June 30, 1989, may not exceed $3 million plus any
portion cf the credits available £for authorization before
June 30, 1987, that 1is allocated to gualified companies.
The total credits authorized for all companies between July
l, 1989, and June 30, 1991, may not exceed $3 million plus
any portion of the credits available ZIor authorization
befcre June 30, 1989, that 1is allocated to gqualified
companies.

(3) The «credits shall be aliocated to qualified
companies in the order that completed applicaticns for
designation as qualified capital companies are received by
the ©board, and the beoard shall certify to each sueh company
its appropriate allocation.

{4) Investors in a qualified Montana capital company
are entitled to the tax credits provided fcr in subsecticn
{5). Funds invested in a certified company prior to
designation as a gualified Mcntana capltal company may, at
the discretion of the investor, be placed 1in an escrow
account in a Montana financial institution pending
designation of the company as a qualified Montana capital
company -

{S) Subject to the provisions of subsection (2), an
individual, smali business corporation, partnership, or

corporate taxpayer who makes a capital investment in a
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gualified Montana capital company is entitled to a tax
credit equal to 50% of the investment, up to a maximum
credit of $150,000 per taxpayer. The credit may be taken
against the tax liability imposed on the investor pursuant
to Title 15, chapter 3¢ or 31. The credit for investments
by a small business corporaticn electing not to be taxed
under 15-31-202 or a partnership may be claimed by the small
business corporation shareholders or the partners.

(6) The tax credit allowed under subsection (5) is to
be credited against the taxzpayer’'s income tax liability for
the taxabie year in which the investment in a gualified
Montana capital company is made. If the amount of the tax
credit exceeds the taxpayer's tax liability for the taxable
year, the amount of the c¢redit which exceeds the tax
liability may be carried back or carried forward in
accordance with the provisions of section 46(b) of the
Internal Revenue Code, as amended.

(7)) The tax credit provided for in this section is
available only to those taxpayers who invest in a qualified
Montana capital company within 4 years of July 1, 1587."

NEW SECTION. Section 12. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of

{this act}.

NEW SECTION. Section 13. code- commissioner

~25- SB 339
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instruction. Wherever the phrase "Subchapter S" appears in
Title 15, chapter 31, part 2, MCA, the code commissioner is
instructed to revise the phrase to read "subchapter §".

NEW SECTION. Section 14. Effective date. [This aet]
is effective on passage and approval.

NEW SECTION. Section 15. Retroactive applicability.
[This act] applies retrocactively, within the meaning of
1-2-109, to taxable years beginning after December 31, 1988B.

-End-
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SENATE BILL NO. 33%

INTRODUCED BY GAGE, HALLIGAN

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING PORTIONS OF
THE MONTANA INDIVIDUAL INCOME TAX; ALLOWING CERTAIN
DEDUCTIONS FOR LOSSES ON RENTAL PROPERTY FOR TAXPAYERS
FILING JOINTLY; ABLOWEING--NONRES¥DEN?S-PO-EXChUBE-INFERESYT
iﬁeeﬂﬂ——FRGH—-§HSTABEHEN?—-‘SABES—-—BF-—‘HBNTANA—-vPR%PER?¥7
CLARIFYING THE LIABILITY FOR TAXES OWED BY TAXPAYERS FILING
JOINTLY IN MONTANA; CLARIFYING THE TAX UPCN WHICH PENALTY
AND INTEREST MUST BE PAID; CLARIFYING THE APPLICATION OF THE
MONTANA CORPORATION LICENSE TAX AS IT APPLIES TO A
CORPORATION ELECTING TO BE A SUBCHAPTER 5 CORPORATION UNDER
THE INTERNAL REVENUE CODE; CLARIFYING FOR A SUBCHAPTER 5
CORPORATION THé APPLICATION OF THE TAX CREDIT FOR WIND
GENERATED ENERGY; AMENDING SECTIONS 15-30-111, 15-30-126,
$5-38-%¥3%7 15-30-136, 15-30-141, 15-30-161, ’ 15-30-321,
15-31-202, 15-31-204, 15-31-209, 15-32-402, AND 90-8-202,
MCA: AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A

RETROACTIVE APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 15-30-111, MCA, is amended to read:

*15-30-111, Adjusted gross income. (1) Adjusted gross

income shall be the taxpayer's federal income tax adjusted
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gross income as defined in section 62 of the Internal
Revenue Code, of-1954-sr as that section may be labeled or
amended, and in addition shall include the following:

(a) interest received on obligations of another state
or territory or county, municipality, district, or other
political subdivision therecf;

{b} refunds received of federal income tax, to the
extent the deduction of asweh federal income tax resulted in
a reduction of Montana income tax liability; and

{c) that portion of a shareholder's 1income under
subchapter S+ of Chapter 1 of the Internal Revenue Code eof
+354 that has been reduced by any federal taxes paid by the
subchapter Ss corporation on the income.

{2) Notwithstanding the provisions of the federal
Internal Revenue Code, of--1954 as labeled or amended,
adjusted gross income does not include the following which
are exempt from taxation under this chapter:

(2a) all interest income from obhligations of the United
States government , the state of Montana, county.,
municipality, district, or other political subhdivision
thereof;

{b) interest income earned by a taxpayer age 6% or
older in a taxable year up to and including $800 for a
taxpayer filing a separate return and $1,600 for each joint

return;

-2- SB 339
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{c) all benefits, not in excess of $3,600, received:

(i) under the Federal Employees' Retirement Act;

(ii) under the public employee retirement laws of a
state other than Mcntana; or

{iii) as an annuity, pension, or endowment under any
private or corporate retirement plan or system;

{d) all benefits paid under the teachers' retirement
law which are specified as exempt from taxation by 19-4-70&;

(e) all benefits paid under The Public Employees’
Retirement System Act which are specified as exempt from
taxation by 19-3-105;

(£} all bpenefits paid under the highway patrol
retirement law which are specified as exempt from taxation
by 19-6-705;

{g) all Montana income tax refunds or credits thereof;

{(h) all benefits paid under 19-11-602, 19-11-604, and
19-11-605 to retired and disabled firefighters, their
surviving spouses and orphans or specified as exempt from
taxation by 19-13-1003;

(1) all benefits paid wunder the municipal police
officers' retirement system that are specified as exempt
from taxation by 19-9-1005;

{j) gain required to be recognized by a liquidating
corporation under 15-31-113(1)(a)(ii);

{k) all tips covered by section 3402(k) of the
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Internal Revenue Code o£-35354, as amended and applicable on
January 1, 1983, received by persons for services rendered
by them to patrons of premises licensed to provide food,
beverage, or lodging;

(1) all benefits received under the workers'
compensation laws;

(m) all health insurance premiums paid by an employer
for an employee if attributed as income to the employee
under federal law; and

{n) all benefits paid wunder an opticnal retirement
program that are specified as exempt from taxation by
19-21-212,

{3} 1In the case of a shareholder of a corporation with
respect to which the election provided for under subchapter
S7 of the Internal Revenue Cade of-1954, as amended, 1is in
effect but and with respect to which the election provided
for under 15-31-202, as amended, is metr also in effect,
adjusted gross income deoes not include any part of the
corporation's undistributed taxable income, net operating
loss, capital gains or other gains, profits, or losses
required to be included in the sharehcolder's federal income
tax adjusted gross income by reason of the satd election
under subchapter 5. However, the shareholder’'s adjusted
gross income shall include actual distributions from the

corporation to the extent they would be treated as taxable
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dividends if the subchapter 5+ election were not in effect.

(4) A& shareholder of a DISC that is exempt Erom the
corporation license tax under 15-31-102(1)(1l) shall include
in his adjusted gross income the earnings and profits of the
DISC in the same manner as provided by federal law (sSection
295, Internal Revenue Code) for all pericds for which the
DISC election is effective.

{5) A taxpayer who, in determining federal adjusted
gross income, has reduced his Dbusiness deducticns by an
amount for wages and salaries for which a federal tax credit
was elected under section 44B of the Internal Revenue Code,
of--1554--s¢ as that section may be labeled or amended, is
allowed to deduct the amount of sueh the wages and salaries
paid regardless of the credit taken. The deduction must be
made in the year the wages and salaries were used to compute
the crediz. In the case of a partnership or small business
corporation, the deduction must be made to determine the
amount of income or loss of the partnership or small
business corporation.

(6) Married taxpayers [Eiling a joint federal return
who must include part of their social security benefits or
part of their tier 1 railroad retirement benefits in federal
adjusted gross income may split the federal base used in
calculation of federal taxable social security benefits or

federal taxable tier 1 railrocad retirement benefits when
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they file separate Montana income tax returns. The federal
base must be split equally on the Mentana return.

(7y A taxpayer receiving retirement disability
benefits who has not attained age 65 by the end of the
taxable year and who has retired as permanently and totally
disabled may exclude from adjusted gross income up to S$100
per week received as wages or payments in lieu of wages for
a period during which the employee is absent from work due
to the disability. If the adjusted gross income before this
exclusion and before application of the two-earner married
couple deduction exceeds $15,000, the excess reduces the
exclusion by an equal amount. This limitation atfecis the
amount of exclusion, but not the taxpayer's eligibility for
the exclusion. If eligible, married individuals shall apply
the exclusion separately, but the limitaticn for income
exceeding $15,000 is determined with respect to the spouses
on their combined adjusted gross income. For the purpose of
this subsection, permanently and tctally disabled means
unable to engage in any substantial gainful activity by
reasocn of any medically determined physical or mental
impairment lasting or expected to last at least 12 months.

(8) A person receiving benefits described in
subsections (2)(d) through (2)(£)}, (2}(h), or (2)(i) may not
exclude benefits described in  subsection (2){(¢c) from

adjusted gross income unless the Dbenefits received under
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subsections (2)(d) through (2)(£f), (2){h), or {2}(i) are
less than $3,600, in which case the person may combine

benefits to exclude up to a total of $3,600 from adjusted

gross income.

(9) Married taxpayers filing a joint federal return

who claim a deduction for rental losses attributable to

properties that they actively manage, as defined in section

469(i) of the Internal Revenue Code, as amended, may deduct

their losses to a maximum of $12,500 for each spouse on a

Montana income tax return on which the taxpayers file

separately. {Subsection {2)(k) terminates on occurrence of
contingency~-sec. 3, Ch. 634, L. 19B3.)"

Section 2. section 15-30-126, MCA, is amended to read:

"15-30-126. Small business corporation -- deduction
for donation of computer equipment to schools. A small
business corporation not electing to be taxed under the
provisions of 15-31-202 is allowed a deduction equal to the
fair market wvalue, not to exceed 30% of the small business
corporation's net income, of a computer or other
sophisticated technological equipment or apparatus intended
for use with the computer donated to an elementary,
secondary, or accredited postsecondary school located in
Montana if:

{1) the contribution is made no later than 5 years

after the manufacture of the donated property is
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substantially completed;

(2} the property is not transferred by the donee in
exchange for money, other property, or services;

{3) the electing small business corporation receives a
written statement from the donee in which the donee agrees
to accept the property and representing that the use and
disposition of the property will be in accordance with the
provisions of subsection (2); and

(4) the deduction allowed in this section is in lieu
of the deduction allowed under 15-30-121 for charitable
contributions."”

SectioR-3: - Section-E5—3—t¥rrMCh-ia -amended v -read:-

u35-39-131i--—Nencesrdent~-~and----temparary----resident
taxpayers-———-—-— adjusted--gress-tneome-—---deducriona--—tij-Iin
the-case-ef-a-taxpayer-cther-than-a-resident-of-thrs--states
adjusted-groas-income-inciudes—the-entire-amount-of-adjusted
gross-~itncome-—from-sourees-within-ehis-scare-but-shaii does
not--inciude--inceme-—-£rom--annuikies;--tnterest——-on-——bank
depoaibay----interest-——-on----bondsr----nsees;---or---other
intereat-bearing--obtrgationsy--sr--ditvidends--on--sceck--of
eorporationas-except-to-the-extent-to-which-the-same-shaii-be

interest--or--ditvidends--are eg—-part--ef--inecome--£rom-—any

busineas;-tradey-profession;-or--ecceupation--ecarried--on--in
this—-stater——interest-inecome-from-instatiment-sstes-of-reat

sr-tangible--commereiat--ar--business -propesty--tscated--in
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Montana-must-be-inetuded-in-adjusted-gross-incemer--Adjusted
gross--ineceme--frem--sources—-within--and-witheut-thia-state
shaiti-be-aticcated-and-apportioned-under-ruies-prescribed-by
the-department<
t2¥--In-the-case-of-a-taxpayer-other-than-a-resident-of
this-state-who-its-s-resident-of-a-atate-that-imposes--a——tax
an-the-income-of-naturat-persons-residing-within-thar-states
the—-~-deductions—--atieowed---in--compuring--net--income--are
restriered-te-these-divectiy-connected-with--the--preduction
ef-Mentana-incomes
+3y~—in-the-case-of-a-taxpayer-cther-than-a-resident-of
this-state-who-is-a-reaident-of-a-state—that-does-noe-impose
a--eax-on-the-income-of-naturai-persons-residing-within-that
state;-the-deduetions-attowed-in-compuking-—net—-inceme--are
testpricted--to-the-gqreater-af-ehose-direetty-retating-ta-the
preduction-of-Montana-income-sr-a-prorated-amount--of--those
attewed---under---15-38-321s--—-Far-——the-—-purpeses--af--this
subsectiony-deductions-attowed-under-15-38-12:-appty-eniy-teo
earped-income-and-must-be-prorated-geecording--to——the--ratio
that--che--eaxpayeria-—-Mantana--earned--income—--bears-eo-his
épderat-earned-incomes
t4}--A--temporary--resident--shatl--be--atitowed---these
deductionsa-and-rhe-credite-under-15-37-189-atteowed-a-reaident
to--the~-extent-that-snch-deductiona-or-credit-were-actuatty

incurred-or-expended-in-the--state--of--Montana--during--the
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codrse-of-his-reatdeneyr

$53--Par--the-purpases-of-this-sections-"earned-income!
anhati-be-defined-as-the-same-term-is-defined-in--seccion--43
af-~the--fnternal--Revanune--Eodes-—-or--as--that--sectiton-may
subasqueneiy-bBe-amendeds

t6¥-—Notwithatanding-the-provisions-of-subsecttons——{2}
and-—+3¥y7-—any-contribution-made-after-Becember-317-19827-to
the-state-cf-Montana--cr--a--potiticat--aubdiviston--chereof
shati--be--an--aticowablte—-deduetion-in-computing-ner-incomes
Phe-deducrion~is-subject-to-the-—titmitattons--sec--forth-—-in
section-176-of-the-Internat-Revenue-Code-of-i3545-ax-:aneted
or-amendeds

$+73--For--purposes-of-this-sections-dinatatiment-satess
meana-sates-in-which-the-buyer-agrees-to-pay-the--seiier-—in
ene-or-more-deferred-instatiments<t

Section 3. Section 15-30-136, MCA, is amended to read:

“15-30-136. Computation of income of estates or trusts
-- exemption. (1) Except as otherwise provided in this
chapter, "gross income" of estates or trusts means all
income from whatever source derived in the taxable year,
including but not limited tc the following items:

(a) dividends;

{by interest received or accrued, including interest
received on obligations of another state or territory or a

county, municipality, district, or other political
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subdivision thereof, but excluding interest income from
obligations of:

(i) the United States government or the state of
Montana;

(ii) a school district; or

(1ii) a county, municipality, distriet, or other
political subdivisidn of the state;

(c) income from partnerships and other fiduciaries:

(d) gross rents and royalties;

(e) gain from sale or exchange of property, including
those gains that are excluded from gross income for federal
fiduciary income tax purposes by section 641(c) of the
Internal Revenue Code of£-¥354, as amended;

(£) gross profit from trade or business; and

(g) refunds recovered on federal income tax, to the
extent the deduction of sueh the tax resulted in a reduction
of Montana income tax liability.

{2) TIn computing net income, there are allowed as
deductions:

(a) interest expenses deductible for federal tax
purposes according to section 163 of the Internal Revenue
Code of-1954, as amended:

{b} taxes paid or accrued within the taxable year,
including but not 1limited to federal income tax, but

excluding Montana income tax;

-11- SB 339

[- IS B - L ¥}

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SB 0339/02

(c) that fiduciary's portion of depreciation or
depletion which is deductible for federal tax purposes
according to sections 167, 611, and 642 of the Internal
Revenue Code of-1954, as amended:;

{(d) charitable contributions that are deductible for
federal tax purposes according to section 642(c) of the
Internal Revenue Code of-1354, as amended:;

{e) administrative expenses claimed for federal income
tax purposes, according to sections 212 and 642(g) of the
Internal Revenue Code eof--1954, as amended, 1f aweh the
expenses were not claimed as a deduction in the
determination of Montana inheritance tax;

(f) losses from fire, storm, shipwreck, or other
casualty or from theft, to the extent not compensated for by
insurance or otherwise, that are deductible for federal tax
purposes according to section 165 of the Internal Revenue
Code ®£-1954, as amended;

{g) net gperating loss deducticons allowed for federal
income tax under section 642(d) of the Internal Revenue Code
sf--1954, as amended, except estates may not claim losses
that are deductible on the decedent's final return;

(hy all benefits, not in excess of §3,600, received:

(i) as federal empioyees' retirement;

(ii) as retirement from public employment in a state

cther than Montana;: or
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(iii) as an annuity, pension, or endowment under
private or corporate retirement plans or systems;

{i) all benefits paid under the Montana teachers'
retirement system that are specified as exempt from taxation
by 19-4-706;

(J) all benefits paid under the Montana Public
Employees' Retirement System Act that are specified as
exempt from taxation by 19-3-105;

(k) all benefits paid under the Montana highway
patrolmen's retirement system that are specified as exempt
from taxation by 19-6-705;

{1) Montana income tax refunds or credits thereof;

(m) all benefits paid under 19-11-602, 19-11-604, and
19-11-605 to retired and disabled firemen or their surviving
spouses or children;

(n) all benefits paid under the municipal police
officers' retirement system that are specified as exempt
from taxation by 15-9-1Q05.

{3) In the case of a shareholder of a corporation with
respect to which the election provided for under subchapter
St of the Internal Revenue Code ®£-1354, as amended, is in
effect but and with respect to which the election provided
For under 15-31-202 is met also in effect, net income does
not include any part of the corporation's undistributed

taxable income, net operating loss, capital gains or other
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gains, profits, or 1losses required to be included in the
shareholder's federal income tax net income by reason of the
election under subchapter 5. However, the shareholder's net
income shall include actual distribution from the
corperation to the extent it would be treated as taxable
dividends if the subchapter S- election were not in effect.

(4) The following additional deductions shall be
allowed in deriving taxable income of estates and trusts:

(a) any amount of income for the taxable year
currently required to be distributed to beneficiaries for
such the year;

(b} any other amounts properly paid or credited or
required to be distributed Eor the taxable year;

[c} the amount of 60% of the excess of the net
long-term capital gain over the net short-term capital loss
for the taxable year.

(5) The exempticn allowed Eor estates and trusts is
that exemption provided in 15-30-112(2)(a) and 15-30-112(8).

(6) A trust or estate excluding benefits under
subsectians {2)(i) through (2)(k), (2)(m), or (2)(n) may not
exclude benefits described in subsection (2)(h) from net
income unless the benefits received under subsections (2) (1)
through {2)(k), (2¥(m), or (2){(n) are less than $1,600, in
which case the trust or estate may combine benefits to

exclude up tc a total of $3,600 from net income."
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‘Section 4. section 15-30-141, MCA, is amended to read:
"15-30-141. Tax as personal debt. Every tax imposed by
this chapter and all increases, interest, and penalties
thereon shall be from the time they are due and payabie a
personal debt from the person or fiduciary liable to pay the

same +to the state. Taxpayers who file a joint return are

Jjointly and severally liable for the tax and any interest

and penalty unless the department determines, based solely

on the ecriteria in section 601l3(e) of the Internal Revenue

Code, as amended, that a spouse is relieved of liability."

Section 5. section 15-30-161, Mca, is amended to read:

"15-30-161. Purpose. The purpose of 15-30-162 is to
allow individuals, estates, and trusts, including those
owning an interest in partnerships and in small business
corporations electing not to be taxed under the provisions
of 15-31-202, to take the investment credit as provided for
in 15-30-162 in order to stimulate capital investment by the
small business sector."

Section 6. section 15-30-321, MCA, is amended to read:

"15-30-321. ©Penalties for violation of chapter.
{1} ta) If any person, without purposely or knowingly
violating any requirement imposed by this chapter, fails to
file a return of income on or before its duye date
(determined with regard to an extension of time granted for

filing the return), there shall be imposed a penalty of 5%
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of any balance of tax unpaid with respect to sueh the return
as of its due date, but in no event shall the penalty for
failure to file a return by its due date be 1less than §5.
The department may abate the penalty L1f the taxpayer
establishes that the failure to file on time was due to
reasonable cause and was not due to neglect on his part.

(b) If any person, without purposely or knowingly
violating any requirement imposed by this chapter, fails to
pay any tax on or before its due date (determined with
regard to an extension of time granted for filing the
return), there shall be added to the tax a penalty of 10% of
saxd the tax, but not less than $5, and interest shall
agcrue on the tax at the rate of 9% per annum for the entire
period it remains unpaid. mTie department may abate the
penalty if the taxpayer establishes that the failure to pay
on time was due to reasonable cause and was not due to
neglect on his part.

(2) If any person fails, purposely or knowingly
violating any requirement imposed by this chapter, to make a
recurn of income or to pay a tax if one is due at the time
required by or under the provisicns of this chapter, there
shall be added to the tax an additional amount equal to 25%
thereof of the tax, but such the additional amount shall in
no case be less than $25, and interest at 1% for each month

or fraction of a month during which the tax remains unpaid.
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{3) Any individual, corporaticn, or partnership or any
officer or employee of any corporation or member or employee
of any partnership who, with intent to evade any tax or any
requirement of this chapter or aany lawful requirement of the

department thereunder under this chapter, purposely or

knowingly, Eails to pay the tax or to make, render, or sign
any return or to supply any informaticon within the time
required by or under the provisions of this chapter or who,
with 1like intent, purposely or knowingly makes, renders, or
signs any false or fraudulent return or statement or
supplies any false or fraudulent information shall be liable
to a penalty of not more than $1,000, to be recovered by the
attorney general in the name of the state by action in any
court of competent jurisdiction, and shall alsc be guilty of
a misdemeanor and shall upon conviction be fined not to
exceed $1,000 or be imprisoned not to exceed 1 year, or
both, at the discretion of the court.

{(4) With respect to the imposition of a civil penalty,
evidence produced by the department to the effect that a tax
has not been paid, that a return has not been filed, or that
information has not been supplied as required under the
provisiens of this chapter is prima facie evidence that the
tax has not been paid, the return has not been filed, or the
information has not been supplied.

f5}--EE—ehe—amaunt—fequired—to—be—shown—~asvftax——cn~43
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retucn-—is—-iess-than-the-amount-shown-as-tax-on-the-returny

subsection—tiytaty—{Ir¢dIzs-t2yr-or-£(3y;as-appireabier-—-must

be-applied-by-subatituting-the-tesser-amount-of-taxs

{5) 1IN THE CASE OF AN AMENDED RETURN FPILED WITHIN THE

SAME, CALENDAR YEAR AS THE ORIGINAL RETURN, IF THE AMOUNT OF

TAX REQUIRED TO BE SHOWN IS LESS THAN THE TAX SHOWN ON THE

ORIGINAL RETURN, SUBSECTION (1}(A), (1)(B), (2), OR (3), AS

APPLICABLE, MUST BE APPLIED BY SUBSTITUTING THE LESSER

AMOUNT OF TAX. THIS PROVISION DOES NOT APPLY TO A REDUCTION

IN TAX RESULTING FROM THE CARRYBACK OF A NET QPERATING

LOSS."

Section 7. Section 15-31-202, MCA, is amended :to read:
*15~31-202, Election by small business corporation.

(1) A small business corporation may-etect that has made a

valid election under subchapter S of Chapter 1 of the

Internal Revenue (ode, as amended, is not to be subject to

the taxes imposed by this chapter.
t24-—¥f-a-smati-business-corporatian-makes-an--eltectton
under-subsectian—{tiys-thens
tajy--with---respect——--to---the--taxabie--years——-of--the
corporation-fer-which--such--etection--ts--in--effect;--such
corporation--is--net-~subject--to-—the-taxes-imposed-by-this
chapter-ands-with-respect-to--such--taxabie--years—-—and--ati
suceeeding--taxable-years;-the-provisions-sf-chis-part-apply

to-such-corparatton;-and
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thi--with-respect-to-the-taxable-years-of-a-sharehotder
of-sueh-ecorpsratisn—tn-which-or-with-which-the-taxabte-years
of-the-corperatiasn—far-which-suek-eiection-ts-in-effect-ends
the-—-provisiona--af-chis-part-appiy-to-such-sharehoidery—and
with-respect-——to--such--taxabie--years--and--aitl--succeeding
taxable--years; ——the--provisions——of-this-part-appiy-te—such
sharehoiders

+3¥--kn-etection-under-subasction—ti}-—must-ba—-made--in
sccordance——with--rutes--prescribed--by-—-the--deparement--of

revendes

(2) A small business corporation that has made a valid

election under subchapter S of Chapter 1 of the Internal

Revenue Code, as amended, shall file, by the 15th day of the

third month of its first taxable vyear, a copy of the

internal revenue service notification or other proof that a

valid federal election has been made. If proof of election

is not filed by the time the department receives the

corporation’'s first tax return, the department shall notify

the corporation that the proof of election is required

within 60 days of the date of the notice. If proof of

election is not received within 60 days or by a reascnable

extension date based upon a request by the taxpayer prior to

the expiration of the 60 days, the corporation is subject to

the taxes imposed by this chapter.

(3} A small business corporation that has made a valid
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election under subchapter § of Chapter 1 of the Internal

Revenue Code, as amended, may elect to be subject to the

taxes imposed by this chapter by filing an election on a

form provided by the department. The form must have printed

on it a notification that making the election will subject

income to tax under both this chapter and chapter 30 of this

title. For tax years beginning on or after January 1, 19893,

but before March 1, 1990, the election must be filed by May

15, 1990. Thereafter, the election must be filed by the 15th

day of the third month of the taxable vyear f£or which the

election is to become effective. The election_ may be

revcked by the taxpayer by written nctification to the

department. A revocation must be delivered to the department

by the 15th day of the third month of the taxable vyear for

which the revocation is to be effective.

(4) This election section is not effective unless the
corporate net income or loss of such---etecking the

nonelecting small business corporation is included in the

stockholders' adjusted-gress income as-defined-+n-15-36-1%%.

{5) Every slesping nonelectling small business

corporation is required to pay the mwminimum fee of $10

required by 15-31-204."
Seaction 8. Section 15-31-204, MCA, is amended to read:

"15-31-204. Minimum fee of gqualifying corporations

unaffected. WNotwithstanding the provisions cof 15-31-121,
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corporations etecting-and qualifying under 15-31-202 shall
pay a minimum fee of $10."
Section 9. section 15-31-209, MCA, is amended to read:
"15-31-209. Termination and revocation. Lf the

election under the provisions of Subehapter-5 subchapter S

of Chapter 1 of the Internal Revenue Code, as amended, is

either terminated or revoked for federal purposes. the
corporaticn must notify the department within 30 days of
sueh termination or revocation. FThe-deparetment-may-terminate
an-etaction-at-any-time—if-it-discovera-the-carperation-daes
net-quatify-as-a-smairi-business-cerporation-as-provided--for
under-the-provisions-of -Subechapter-S-af-the-Internar-Revenne

Bode~--o0f~--1954; A corporation that does not have a valid

federal election for the entire taxable year is subject to

tax under this chapter.”

Section 10. section 15-32-402, MCA, is amended to

read:
"15-32~402. Commercial investment credit -
wind-generated electricity. (1) An individual, corporation,

partnership, or small business corporaticn as defined in

$5-31-268% subchapter S of Chapter 1 of the Internal Revenue

Code, as amended, that makes an investment of §5,000 or more

in certain depreciable property qualifying under section 38
of the Internal Revenue Code of-1954, as amended, for a

commercial system located in Montana which generates
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electricity by means of wind power is entitled to a tax
credit against taxes imposed by 15-30-103 or 15-31-121 in an
amount equal to 35% of the eligible costs, toc be taken as a
credit only against taxes due as a consequence of taxable or
net income produced by cne of the following:

(a) manufacturing plants located in Montana that
produce wind energy generating equipment;

(b} a new business facility or the expanded portion of
an existing business facility for which the wind energy
generating equipment supplies, on a direct contracr sales
basis, the basic energy needed; or

(¢} the wind energy generating equipment in which the
investment for which a credit is being claimed was made.

(2) PFor purposes of determining the amount of the tax
credit that may be claimed under subsection (1}, eligible
costs include only those expenditures that qualify under
section 38 of the Internal Revenue Code ®£-3954, as amended,
and that are associated with the purchase, installation, or
upgrading of:

{a} generating equipment;

(b) safety devices and storage components;

{c) transmission lines necessary to connect with
existing transmission facilities; and

(d) transmission lines necessary to connect directly

to the purchaser of the electricity when no other
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transmission facilities are available.

(3) Eligible cests under subsection (2) must be
reduced by the amount of any grants provided by the state or
federal government for the system.”

Section 11. section 90-8-202, MCA, is amended to read:

"90-B-202. Designation of gqualified Montana capital
companies -- tax credit. (1) The board shall designate as
qualified Montana capital companies thaose certified
companies that have been privately capitalized at a minimum
level of $200,000. A certified company seeking designation
as a gqualified Montana capital company must wmake written
application to the board on forms provided by the board.
The application must contain the information required by
90-8-204 and snch cther information as the board requires.

{2) (a) The total amount of tax credits authorized for
a single gualified company may not exceed $1,500,000. In the
event the capitalization of the company is later increased,
the company may apply for authorization of additional tax
credits within the foregoing limitation.

(b) The total credits authorized for all companies may
not exceed a total of $1 million prior to June 30, 1985. The
total credits authorized for all companies between July 1,
1985, and June 30, 1987, may not exceed $1 million plus any
portion of the §1 million available for authorization before

June 30, 1985, that is allocated to qualified companies. The
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total credits authorized for all companies between July 1,
1987, and June 30, 1989, may not exceed $3 millicn plus any
portion of the credits available for authorization before
June 30, 1987, that 1is allocated to gualified companies.
The total credits authorized for all companies between July
1, 1989, and June 30, 1991, may nct exceed $3 million plus
any portion of the credits available for authorization
before June 30, 1989, that is allocated to gqualified
companies.

(3) The credits shall be allocated to gualified
companies in the order that completed applicaticns for
designation as qualified capital companies are received by
the board, and the board shall certify to each suwech company
its appropriate allocation.

{4) Investors in a qualified Montana capital company
are entitled to the tax credits provided for in subsection
{5). Funds invested in a certified company prior to
designation as a qualified Montana capital company may, at
the discretion of the investeor, be placed in an escrow
account in a Montana financial institution pending
designation of the company as a gqualified Montana capital
company .

(5) Subject to the praovisions of subsection (2}, an
individual, small business corporation, partnership, or

corporate taxpayer who makes a capital investment in a
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qualified Montana capital company 1is eatitled to a tax
credit equal to 50% of the investment, up to a maximum
credit of $5150,000 per taxpayer. The credit may be taken
against the tax liability imposed on the investor pursuant
to Title 15, chapter 30 or 31. The credit for investments
by a small business corporation electing not to be taxed
under 15-31-202 or a partnership may be claimed by the small
business corporation shareholders or the partners.

(6) The tax credit allowed under subsection {5) is to
be credited against the taxpayer's income tax liability for
the taxable year in which the investment in a gqualified
Montana capital company is made., If the amount of the tax
credit exceeds the taxpayer's tax liability for the taxable
year, the amount of the credit which exceeds the tax
liability may be carried back or carried forward in
accordance with the provisions of section 46(b) of the
Internal Revenue Code, as amended.

{7) The tax credit provided for in this section is
available only to those taxpayers who invest in a qualified
Montana capital company within 4 years of July 1, 1987."

NEW SECTION. Section 12. Extension of authority. Any
existing authority to make rules on the subject of the

provisions of [this act] is extended to the provisions of

(this act].

NEW SECTION. Section 13. code commissioner
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instruction. Wherever the phrase “Subchapter §" appears in
Title 15, chapter 31, part 2, MCA, the code commissioner is
instructed to revise the phrase to read "subchapter 8",

NEW SECTION. Section 14. Effective date. [This act]
is effective on passage and approval.

NEW SECTION. Section 15. Retroactive applicability.
[This act] applies retroactively, within the meaning of
1-2-109%, to taxable years beginning after December 31, 1988,

-End-
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