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BILL NO
INTRODUCED BY

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO TRUSTS AND TRUSTEES; AMENDING SECTIONS
2-2-103, 31-2-209, 70-20-101, AND 82-1-304, MCA; AND
REPEALING SECTIONS 72-12-101 THROUGH 72-12-103, TITLE 72,
CHAPTERS 20 THROUGH 25, AND SECTIONS 72-27-101 AND
72-27-102, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. short title. {Sections 1
through 215] shall be known and may be cited as the “"Trust
Code”.

NEW SECTION. Section 2. General rule concerning
application of trust code, Except as otherwise provided by
statute:

{1) After September 30, 1989, [sections 1 through 215}
apply to all trusts regardless of when they were created,
unless in the opinion of the court, application of a
particular provision of (sections 1 through 2151 would
substantially interfere with the rights of the parties and
other interested persons, in which case the particular

provision of [sections 1 through 215] does not apply and
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{2) After September 30, 1989, [sections 1 through 215]
apply to all praoceedings concerning truskts whenever
commenced, unless in the opinion of the court, application
of a particular provision of [sections 1 through 215] would
substantially interfere with the effective conduct of the.
proceedings or the rights of the parties and other
interested persons, in which case the particular provision
of [sections 1 through 215)] does not apply and prior law
applies.

NEW SECTION, Section 3. Common law as law of state.
Except to the extent that the common 1law rules governing
trusts are modified by statute, the common law as to trusts
is the law aof this state.

NEW SECTION. Section 4. Constructive and resulting
trusts not affected. Other than [sections 19 through 23},
nothing in [sections 1 through 215] affects the law relating
to constructive or resulting trusts.

NEW SECTION. Section 5. Application of code to
charitable trusts. Unless otherwise provided by statute,
[sections 1 through 215] apply to charitable trusts that are
subject to the jurisdiction of the attorney general.

NEW SECTION. Section 6. Laws affecting construction
and operation of wills apply to trusts. (1) Title 72,
chapter 2, part 5 and 72-3-901 apply to the construction and

operation of trusts, except as provided in subsection (2).

—2- INTRODUCED BILL

S8 333
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(2) This section does not apply to any trust if its
terms expressly or by necessary implication make this
section inapplicable to it.

{3) For purposes of [sections 1 through 2151,
references in Title 72, chapter 2, part 5 and in 72-3-901 to
a “testator" refer to the trustor, references to a “will"
refer to a trust, references to a "devisee" refer to a trust
beneficiary, and references to a "devise" refer to a trust
distribution.

MEW SECTION. $Section 7. pefinitions. As used in
[sections 1 through 215] wunless the context requires
otherwise the following definitions apply:

(1) "Beneficiary" means a person who has any present
or Future interest, vested or contingent, and also includes
the owner of an interest by assignment or other transfer
and, as it relates to a charitable trust, includes any
person entitled to enforce the trust.

(2) "Person" means an individual, a corporation, an
organization, or other legal entity.

(3) "Property" includes both real and personal
property or any interest therein and means anything that may
be the subject of ownership.

(4) "Trust" when not qualified by the word "resulting”
or "“constructiwve", includes any express trust, private or

charitable, with additions theretoc, wherever and however
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created. It also includes a trust created or determined by
judgment or decree under which the ¢trust is to be
administered in the manner of an express trust. The term
does not include conservatorships, personal representatives,
custodial arrangements pursuant to chaéter 26 of this title,
business trusts providing for certificates to be issued to
beneficiaries, common trust funds, voting trusts, security
arrangements, liquidation trusts, and trusts for the primary
purpose cof paying debts, dividends, interest, salaries,
wages, profits, pensions, or employee benefits of any kind
and any arrangement under which a person is nominee or
escrowee for another.

(53) "Trustee" means the person holding property Vin
trust. The term includes an original, additional, or
successor trustee, whether or not appeinted or confirmed by
a court.

{6) "Trustor" means the person who creates a trust.

(7) "Trust company" means an entity which has
qualified to engage in and conduct a trust business in this
state.

{8) "Trust property" means the property held in trust.

NEW SECTION. Section B. Reference to statutes —-
amendments and additions. Whenever a reference is made to
any portion of [sections 1 through 215] or to any other law,

the reference applies tc all amendments and additions made.
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NEW SECTION. Section 9. Methods of creating trust.
Subject to other provisions of [sections 1 through 72}, a
trust may be created by any of the fellowing methods:

{1) a declaration by the owner of property that the
owner holds the property as trustee;

(2) a transfer of property by the owner during the
owner's lifetime to another person as trustee;

(3) a testamentary transfer of property by the owner
to another person as trustee;

{4) an exercise of a power of appcintment to another
person as trustee; or

{(5) an enforceable promise to create a trust.

NEW SECTION. Section 10. 1intention to create trust.
A trust is created only if the trustor properly manifests an
intention to create a trust.

NEW SECTION. Section 11. Trust property. (1) A trust
is created only if there is trust property.

(2) The reguirement of subsection (1) may be satisfied
if the trust (er its trustee) is designated to be
beneficiary of the proceeds of an insurance contract, an
annuity contract, an employee benefit plan, an individual
retirement account, or similar device, even though the

designation may be revoked.

NEW SECTION. Section 12, Trust purpose. A trust may

be created for any purpose that is not illegal or against
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public policy.

NEW SECTION. Section 13. fTrust for indefinite or
general purposes. A trust created for an indefinite or
general purpose is not invalid for that reason if it can be
determined with reasonable certainty that a particular use
of the trust property comes within that purpose.

NEW SECTION. Section 14. Dpesignation of beneficiary.
(1) A trust, other than a charitable trust, is created only
if there is a beneficiary.

(2) The requirement of subsection (1} is satisfied it
the trust instrument provides for either of the following:

(a) a beneficiary or class of beneficiaries that |is
ascetrtainable with reasonable certainty or that is
sufficiently described so it can be determined that some
person meets the description or is within the class; or

{b) a grant of power to the trustee or some cther
person to select the beneficiaries based on a standard or in
the discretion of the trustee or other person.

NEW SECTION. Section 15. pesignation of trust or
trustee as beneficiary. (1) A trust or trustee may be
designated as the beneficiary of the proceeds of an
insurance contract, an annuity contract, an employee benefit
plan, an individual retirement account, or similar device if
the designation is made in accordance with the contract,

plan, account, or device.
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(2} Subsection (1) applies even though the trust or
trustee is named or to be named by will or trust and whether
or not the will or trust is in existence at the time of the
designation.

NEW SECTION. Section 16. Statute of frauds. A ctrust
is not wvalid unless evidenced by one of the following
methods:

(1) by a written instrument signed by the trustee, or
by the trustee's agent if authorized in writing to do so;

{2) by a written instrument signed by the trustor, or
by the trustor's agent if authorized in writing to do so; or

(3) by operation of law.

NEW SECTION. Section 17. consideration. Consideration
is not required to create a trust, but a promise to create a
trust in the future is enforceable only if the regquirements
for an enforceable contract are satisfied.

NEW SECTION. Section 18. Exception to doctrine of
merger. If a trust provides for one or more successor
beneficiaries after the death of the trustor, the trust is
not invalid, merged, or terminated in either of the
following circumstances:

{1) where there is one trustor who is the sole trustee
and the sole beneficiary during the trustor's lifetime; or

(2) where there are two or more trustors, one or more

of whom are trustees, and the beneficial interest in the
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trust is in one or more of the trustors during the 1lifetime

of the trustors.

NEW SECTION. Section 19. Resulting trust upon failure
of trust. Where the owner of property gratuitously transfers
it and manifests in the trust instrument an intention that
the transferee should hold the property in trust but the
trust fails, the transferee holds the trust estate as a
resulting trust for the transferor or his estate, unless:

(1) the transferor manifested in the trust instrument
an intention that no resulting trust should arise; or

{2) the intended trust fails for illegality and the
policy against unjust enrichment of the transferee is
outweighed by the policy against giving relief to a person
who has entered into an illegal transaction.

NEW SECTION. Section 20. Resulting trust upoa full
performance of trust. Where the owner of property
gratuitously transfers it subject to a trust which is
properly declared and which is fully performed without
exhausting the trust estate, the trustee holds the surplus
as a resulting trust for the transferor or his estate,
unless the transferor manifested in the trust instrument an
intention that no rtesulting trust of the surplus should

arise.

MEW SECTION. Section 21. Purchase money resulting

trust. (1) Where a transfer of property is made to one
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person and the purchase price is paid by another, a
resulting trust arises in favor of the person who paid the
purchase price.

(2) Subsection (1) does not apply in any of the
following circumstances:

{a) whenever the party paying the purchase price
manifests an intention that no resulting trust should arise;

{b) whenever the transferee is a spouse, child, or
other natural object of the bounty of the person who paid
the purchase price; or

(c) whenever the transfer is made in order to
accomplish an illegal purpose and the policy against unjust
enrichment of the transferee is outweighed by the policy
against giving relief to a person who has entered into an
illegal transaction.

{3) Subsection (2)(b) does not apply if the party
paying the purchase price manifested an intention that the
transferee should not have the beneficial interest 1in the
property.

NEW SECTION. Section 22. constructive trust. A
constructive trust arises when a person holding title to
property is subject to an equitable duty to convey it to
another on the ground that the person holding title would be

unjustly enriched if he were permitted to retain it.

NEW SECTION. Section 23. Resulting trusts,
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constructive trusts -- statute of frauds., Resulting trusts
and constructive trusts are considered to arise by operation
of law and are valid under {section 16(3)].

NEW SECTION. Section 24. Restraint on transfer of
income. Except as provided 1in {section 28], if the trust
instrument provides that a beneficiary's interest is not
subject to voluntary or involuntary transfer, the
beneficiary's interest in income under the trust may not be
transferred and is not subject to enforcement of a money
judgment until paid to the beneficiary.

NEW SECTION. Section 25. Restraint on transfer of
principal. (1) Except as provided in subsection (2) and in
[section 28}, {f the trust instrument provides that a
beneficiary's interest in principal is not subject to
voluntary or involuntary transfer, the beneficiary's
interest in principal may not be transferred and is not
subject to enforcement of a money judgment until paid to the
beneficiary.

{2} After an amount of principal has become due and
payable to the beneficiary under the trust instrument, upon
petition to the court by a judgment creditor, the court may
make an order directing the trustee to satisfy the money
judgment out of that principal amount, The court in its
discretion may issue an order directing the trustee to

satisfy all or part of the judgment out of that principal
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amount.

NEW SECTION. Section 26. Trust for support. Except as
provided in [section 28], if the trust instrument provides
that the trustee shall pay income or principal or both for
the educaticon or support of a beneficiary, the beneficiary's
interest in income or principal or both under the trust may
not be transferred and is not subject to the enforcement of

a money judgment until paid to the beneficiary.

NEW SECTION. Section 27. Transferee or creditor
cannot compel trustee to exercise discretion ~- liability of
Lrustee for payment to or for beneficiary. (1) If the trust
instrument provides that the trustee shall pay to or for the
benefit of a beneficiary so much of the income or principal
ot both as the trustee in the trustee’'s discretion sees fit
to pay, a transferee or creditor of the beneficiary may not
compel the trustee to pay any amount that may be paid only
in the exercise of the trustee's discretion.

{2} If the trustee has knowledge of the transfer of
the beneficiary's interest or has been served with process
by a 3judgment c¢reditor seeking to reach the beneficiary's
interest, and the trustee pays to or for the benefit of the
beneficiary any part of the income or principal that may be
paid only in the exercise of the trustee's discretion, the
trustee is liabie to the transferee or creditor to the

extent that the payment to or for the benefit of the
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beneficiary impairs the right of the transferee or creditor.
This subsection does not apply if the beneficiary's interest
in the trust is subject to a restraint on transfer that is
valid under [section 24 or 2%].

(3) This section applies regardless of whether the
trust instrument provides a standard for the exercise of the
trustee's discretion.

(4) Nothing in this section limits any right the
beneficiary may have to compel the trustee to pay to or for
the benefit of the beneficiary all or part of the income or
principal.

NEW SECTION. Section 28. wWhere trustor is
beneficiary. (1) If the trustor is a beneficiary of a trust
created by the trustor and the trustor's interest is subject
to a provision restraining the wvoluntary or involuntary
transfer of the trustor's interest, the restraint is invalid
against transferees or creditors of the trustor. The
invalidity of the restraint on transfer does not affect the
validity of the trust,

(2) If the trustor 1is the beneficiary of a trust
created by the trustor and the trust instrument provides
that the trustee shall pay income or principal ©r both for
the education or support of the beneficiary or gives the

trustee the discretion to determine the amcunt of income or

principal or both to be paid to or for the benefit aof the
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trustor, a transferee or creditor of the trustor may reach
the maximum amount that the trustee could pay to or for the
benefit of the trustor under the trust instrument, not
exceeding the amount of the trustor's proportionate
contribution to the trust.

NEW SECTION. Section 29. pisclaimer not a transfer.
A disclaimer or renunciation by a beneficiary of all or part
of his interest under a trust shall not be considered a
transfer under [section 24 or 25].

NEW SECTION. Section 30. Presumption of revocability.
Unless a trust is expressly made irrevocable by the trust
instrument, the trust is revocable by the trustor. This
section applies only where the trustor is domiciled in this
state when the trust 1s created, where the trust instrument
is executed in this state, or where the trust instrument
provides that the law of this state governs the trust,

NEW SECTION. Section 31. Method of revocation Dby
trustor. (1) A trust that is revocable by the trustor may be
revoked in whole or in part by any of the following methods:

(a) by compliance with any method of revocation
provided in the trust instrument; or

(b) by a writing {other than a will) signed by the
trustor and delivered to the trustee during the lifetime of
the trustor, If the trust instrument explicitly makes the

method of revocation provided in the trust instrument the
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exclusive method of revocation, the trust may not be revoked
pursuant to this subsection.

{(2) A trust may not be revoked by an attorney-in—fact
under a power of attorney unless it is expressly permitted
by the trust instrument.

(3} HNothing in this secticn limits the authority to
modify or terminate a trust pursuant to [section 33 or 34)
in an appropriate case.

(4) The manner of revocation of a trust revocable by
the trustor that was created by an instrument executed
before October 1, 1989, is governed by prior law and not by
this section.

NEW SECTION, Section 32. power to revoke includes
power to modify. Unless the trust instrument provides
otherwise, if a +trust is revocable by the trustor, the
trustor may modify the trust by the procedure for
revocation.

HEW SECTION. Section 33, Modification or termination
of irrevocable trust by all beneficiaries. (1) Except as
provided in subsection (2), if all beneficiaries of an
irrevocable trust censent, they may compel modification or
termination of the trust upon petition to the court.

{2} If the continuance of the trust is necessary to
carry out a material purpose of the trust, the trust cannot

be moedified or terminated unless the court, in its
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discretion, determines that the reason for doing so under
the circumstances outweighs the interest in accomplishing a
material purpose of the trust. Under this section the court

does not have discretion to permit termination of a trust

" that is subject to a valid restraint on transfer of the

beneficiary's interest as provided in [sections 24 through
29].

NEW SECTION. Section 34. Modification or termination
by trustor and all beneficiaries. (1) If the trustor and all
beneficiaries o©f a trust consent, they may compel the
meodification or termination of the trust.

(2) If any beneficiary does not consent to the
modification or termination of the trust, upon petitlon to
the court, the other beneficiaries, with the consent of the
trustar, may compel a modification or a partial termination
of the trust if the interests of the beneficiaries who do
not consent are not substantially impaired.

(3) If the trust provides for the disposition of
principal to a class of persons described only as "heirs" or
"next of kin" of the trustor, or wusing other words that
describe the c¢lass of all persons who would take under the
rules of intestacy, the court may 1limit the c¢lass of
heneficiaries whose consent is needed to compel the
modification ot termination of the trust to the

beneficiaries who are reasonably likely to take under the
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circumstances.

NEW SECTION. Section 35. Guardian ad litem. For the
purposes of [sections 331 and 34], the consent of a
beneficiary who is legally incapacitated, unascertained, or
unborn may be given in proceedings before the court by a
guardian ad litem, if it would be appropriate to do so. In
this case the gquardian ad litem may rely on general family
benefit accruing to 1living members of the beneficiary's
Family as a basis for approving a modification or
termination of the trust.

MEW SECTION. Section 36. No conclusive presumption of
fertility. In determining the class of beneficiaries whase
consent is necessary to modify or terminate a trust pursuant
to [section 33 or 34], the presumption of fertility is
rebuttable.

NEW SECTION. Section 37. Termination of trusts -—-
trustee's powers on termination. {1) A trust terminates when
any of the following occurs:

{a) the term of the trust expires;

{b) the trust purpose is fulfilled;

{c) the trust purpose becomes unlawful;

{d) the trust purpose becomes impossible to fulfill:

(e) the trust is revoked.

(2) On termination of the trust, the trustee continues

_16-
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to have the powers reasonably necessary under the
circumstances to wind up the affairs of the trust.

NEW SECTION. Section 38. Trust with uneconomically
low principal. (1) On petition by a trustee or beneficiary,
if the court determines that the fair market value of the
principal of a trust has become so low in relation toc the
cost of administration that continuation of the trust under
its existing terms will defeat or substantially impair the
accomplishment of its purposes, the court may, in its
discretion and in a manner that conforms as nonearly as
possible to the intenticon of the trustor, order any ¢f the
following:

{a) termination of the trust;

{b) modification of the trust; or

(c) appointment cf a new trustee.

{2} Notwithstanding subsection (1}, if the trust
principal does not exceed $20,000 in value, the trustee has
the power to terminate the trust.

{3) The existence cf a trust provision restraining
transfer of the beneficiary's interest does not prevent
application of this section.

NEW SECTION. Section 39. Modification or termination.
(1) On petition by a trustee or beneficiary, the court may
modify the administrative or dispositive provisions of the

trust or terminate the trust if the continuation of the
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trust under its terms would defeat or substantially impair
the accomplishment of the purposes of the trust, whether by
the imposition of tax, ¢he allocation of beneficial interest
inconsistent with such purposes, or by other reason. In this
case, if necessary to carry out the purposes of the trust,
the court may order the trustee to do acts that are not
authorized or are forbidden by the trust instrument.

{2) The court shall consider a trust provision
restraining transfer of the beneficiary's interest as a
Factor in making its decision whether to modify or terminate
the trust, but the court is not precluded from exercising
its discretion to modify or terminate the trust solely
because of a restraint on transfer.

NEW SECTION. Section 40. Disposition of property upon
termination. At the termination of a trust, the trust
property shall be disposed of as follows:

{1) In the case of a trust that 1is revoked by cthe
trustor,; as directed by the trustor.

{2} In the case of a trust that is terminated by the
consent of the trustor and all beneficiaries, as agreed by
the trustor and all beneficiaries.

(3) In any other case, as provided in the trust
instrument or in a manner directed by the court that
conforms as nearly as possible to the intention of the

trustor as expressed in the trust instrument. If a trust is
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terminated by the trustee pursuant to {section 38{2)], the
trust property shall be distributed as determined by the

trustee pursuant to this subsection.

NEW SECTION. Section 41. combination of similar
trusts. If the terms of two ar more trusts are substantially
similar, on petition by a trustee or beneficiary, the court,
for gocod cause shown, may combine the trusts if the court
determines that administration as a single trust will not
defeat or substantially impair the accomplishment of the
trust purpeses or the interests of the beneficiaries.

NEW SECTION. Section 42. pivision of trusts. On
petition by a trustee or beneficiary, the court, for good
cause shown, may divide a trust into twoe or more Separate
trusts, if the court determines that dividing the trust will
not defeat or substantially impair the accomplishment of the
trust purposes or the interests of the beneficiaries.

NEW SECTION. Section 43. cnaritable trust. A
charitable trust, or the charitable portion of a trust,
subjects the trustee to equitable duties to deal with the

trust property for a charitable purpose.

NEW SECTION. Section 44. charitable purposes.
Charitable purposes include:

{1) the relief of poverty;

{2) the advancement of education;

(3) the advancement of i1eligion;
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(4) the promotion of health;
(5) governmental or municipal purposes; or
(6) other purposes the accomplishment of which are

beneficial to the community.

NEW SECTION. Section 45. Enforcement of a charitable
trust. The attorney general, a cotrustee, or a person who
has a special interest in the enforcement of the charitable
trust can maintain a suit for the enforcement of a
charitable trust, but not persons who have neo special
interest or the

trustor or his heirs or personal

representative.

NEW SECTION. Section 46. cy pres doctrine. it
property is given in trust to be applied to a particular
charitable purpose, and it 1is or becomes impossible,
impracticable, or illegal to carry out the particular
purpose, and if the trustor manifested a general intention
ta devote the property to charitable purposes, the trust
need not fail. The court may direct the application of the

property to some charitable purpose which falls within the
general charitable intention of the trustor.

NEW SECTION. Section 47. Acceptance of trust by
trustee. (1) The person named as trustee may accept the
trust, or a modification of the trust, by one of the
following methods:

{a) signing the trust instrument or the trust

-20-
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instrument as modified, or signing a separate written
acceptance; or

(b) knowingly exercising powers or performing duties
ander the trust instrument or the trust instrument as
modified, except as provided in subsection (2}.

(2) In a case where there 1is an immediate risk of
damage to the trust property, the person named as trustee
may act to preserve the trust property without accepting the
trust or a modification of the trust, if within reasocnable
time after acting the person delivers a written rejection of
the trust or the modification of the trust to the trustor
or, if the trustor is dead or incompetent, to a beneficiary.
This subsection does not impose a duty on the person named
as trustee to ackt.

NEW SECTION. Section 48. Rejection of  trust -
nonliability of perscon who rejecks trust. (1) A person named
as trustee may in writing reject the trust or a modification
of the trust,

{2) If the person named as trustee does not accept the
trust or a modification of the trust by a method provided in
{section 47{1)] within a reascnable time after learning of
being named as trustee or of the modification, the person
has rejected the trust or the modification.

(3) A person named as trustee who rejects the trust or

a modification of the trust is not liable with respect to
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the rejected trust or modification.

NEW SECTION. Section 49. Trustee's bond. (1) A
trustee is not required to give a bond to secure performance
of the trustee's duties, unless either of the following
circumstances occur:

{a) A bond is required by the trust instrument.

(b} MNotwithstanding a waiver of bond in the trust
instrument, a bond is found by the court to be necessary to
protect the interests of beneficiaries.

(2) Notwithstanding subsection {l)(ta), the court may
excuse a requirement of a bond, reduce or increase the
amount of a bond, release a surety, permit the substitution
of another beond with the same or different sureties, or
accept another form of security.

{3) I1f a bond is required, it shall be filed orc
served, in the amount, and with sureties and liabilities as
provided in the trust instrument or as ordered by the court,

(4) Except as otherwise provided in the trust
instrument or ordered by the court, the cost of the bond
shall be charged against the trust.

(5) A trust company may not be required to give a

bond, notwithstanding a contrary provision in the trust

instrument.

NEW SECTION. Section 50. certificate of trustee. On

application by the trustee, the clerk oI the district court
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shall issue a certificate that the trustee is a duly
appointed and acting trustee under the trust if the court
file shows the incumbency of the trustee.

NEW SECTION. Section 51. cCotrustees. (1) Unless
otherwise provided in the trust instrument, a power vested
in two trustees may only be exercised by their unanimous
action.

(2) Unless otherwise provided in the trust instrument,
a power vested in three or more trustees may be exercised by
a majority of such trustees.

NEW SECTION. Section 52. vacancy in office of
cotrustee. Unless otherwise provided in the trust
instrument, if a wvacancy occurs in the office of a
cotrustee, the remaining cotrustee or cotrustees may act for
the trust as if they are the only trustees.

NEW SECTION. Section 53. Temporary incapacity of
cotruscee. Unless otherwise provided in the trust
instrument, if a cotrustee is upavailable to perform the
duties of the cotrustee because of absence, illness, or
other temporary incapacity, the remaining cotrustee or
cotrustees may act for the trust when necessary to
accomplish the purposes of the trust or to avaid irreparable
injury to the trust property as if they are the only

trustees.

NEW SECTION. Section 54. resignation of the trustee.
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(1) A trustee who has accepted the trust may resign only by
one of the following methods:

(a) as provided in the trust instrument;

(b} in the case of a revocable trust, with the consent
of the person holding the power to revoke the trust;

{c) in the case of a trust that is not rewvocable, with
the consent of only all of the adult beneficiaries who are
receiving or are entitled to receive income under the trust
or to receive a distribution of principal if the trust were
terminated at the time consent is sought; or

{d) pursuant to a court order obtained as provided in
subsection (2).

{2} On petition by the trustee, the court shall accept
the trustee's resignation. The court may also make any
orders necessary for the preservation of the trust property,
including the appointment of a receiver or a temporary

trustee.

NEW SECTION. Section B5. Liability upon resignation.
The liability for acts or omissions of a resigning trustee
or c¢f the sureties on the trustee's bond, if any, is nat
released or affected in any manner by the trustee's
resignation.

NEW SECTION. Section 56. Removal of a trustee. (1) a
trustee may be removed 1in accordance with the trust

instrument or by the court on its own motion or on petition
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of a cotrustee or beneficiary.

(2) The grounds for removal of a trustee by the court
include the following:

{a) if the trustee has committed a breach of the
trust;

(b) if the trustee is insolvent or otherwise unfit ¢t
administer the trust;

{cy i€ hostility or lack of cooperation among
cotrustees impairs the administration of the trust;

(d) if the trustee fails or declines to act; or

(e) for other gecod cause.

{3) If it appears to the court that trust property or
the interests of a beneficiary may suffer loss or injury
pending a decision on a petition for removal of a trustee
and any appellate review, the court may, on its own motion
or on petition of a cotrustee or beneficiary, compel the
trustee whose removal is sought to surrender trust property
to a cotrustee or to a receiver or temporary trustee. The
court may also suspend the powers of the trustee to the
extent the court considers necessary.

NEW SECTION. Section 57. vacancy in office of
trustee. There is a vacancy in the office of trustee in any
of the following circumstances:

(1) The person named as trustee rejects the trust.

{2) The person named a$ trustee cannot be identified
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or does not exist.

{3) The trustee resigns or is removed,

(4} The trustee dies,

{S) A conservator or guardian of an individual trustee
is appointed.

(6) A certificate of incorporation of a trust company
is revoked or its powers are suspended, if tne revocation or
suspension is to be in effect for a period of 30 days or
more.

(7) A receiver is appointed for a trust company if the
appointment is not vacated within a period of 30 days.

NEW SECTION. Section 58. Dpelivery of property by
former trustee upon cccurrence cof vacancy. When a vacancy
has occurred in the office of trustee, the former trustee
who holds property of the trust shall deliver the trust
property to the successor trustee or a person appelnted by
the court to receive the property and remains responsible
for the trust property until it is delivered. A trustee who
has resigned or is removed has the powers reasonably
necessary under the circumstances to preserve the trust
property until it is delivered to the successoi trustee and
to perform actions necessary to complete the resigning or
removed trustee's administration of the trust.

NEW SECTION. Section 59. Appointment of trustee to

fill wvacancy. (1) If the trust has no trustee or if the
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trust instrument requires a wvacancy in the office of a
cotrustee to be filled, the wvacancy shall be filled as
provided in this section.

{2) If the +trust instrument provides a practical
method of appointing a trustee or names the person to fill
the vacancy, the vacancy shall be filled as provided in the
trust instrument.

{3) If the wvacancy in the cffice of trustee is not
filled as provided in subsection (2}, on petition of a
cotrustee or beneficiary the court may, in its discretion,
appeint a trnstee to fill the vacancy. If the trust provides
for more than one trustee, the court may, in its discretion,
appoint the original number or any lesser number of
trustees. In selecting a trustee, the court shall give
consideration to the wishes of the beneficiaries who are 14
years of age or older.

NEW SECTION. Section 60. capacity of trustee. (1) The
trustee must have the 1legal capacity to take, hold, and
transfer the trust property. The trustee may be a natural
person or & corporation or trust company. If the trustee is
a cor@oration, it must be qualified to act as & trustee in
this state.

{2} A beneficiary of a trust may be the trustee of the

trust.

(3) The trustor of a trust may be the trustee of the
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trust.

NEW SECTION. Section 61. Trustee's  compensation as
provided in trust instrument -- different compensation. (1)
Subject to subsection {2), if the trust instrument provides
for the trustee's compensation, the trustee is entitled to
be compensated in accordance with the trust instrument.

{2} Upon proper showing, the court may fix or allow
greater ot lesser compensation than could be allowed under
the terms of the trust in any of the following
circumstances:

(a) whenever the duties of the trustee are
substantially different from those contemplated when the
trust was created;

{b) whenever the compensation in accordance with the
iterms of the trust would be inequitable or unreasonably low
or high; or

{c)y in extraordinary circumstances calling for
equitable relief.

(3) An order fixing or allowing greater or lesser
compensation under subsection {(2) applies only prospectively
to actions taken in administration of the trust after the

order is made.
NEW SECTION. Section 2. Trustee's compensation where
trust silent. If the trust instrument does not specify the

trustee's compensation, the trustee is entitled to
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reasonable compensation,

NEW SECTION. Section 63. compensation For services
rendered in making temporary investments. In addition to
other compensation to which the trustee is entitled, the
trustee is entitled to make a reasonable charge for services
rendered in making temporary investments.

NEW _SECTION. Section 64. court determination of
prespective compensation. The court may fix an amount of
periodic compensation under [sections 61 and 62] to continue
for as long as the court determines is proper.

NEW SECTION. Section 65. Compensation of cotrustees.
Unless the trust instrument otherwise provides or the
trustees otherwise agree, if the trust has two or more
trustees, the compensation shall be apportioned among the
cotrustees according to the services rendered by them.

NEW SECTION. Section 66. Repayment of trustee for
expenditures. A trustee is entitled to the repayment out of
the trust property for the following:

{1} expenditures that were properly incurred in the
administration of the trust; and

(2) to the extent that they benefited the trust,
expenditures that were not properly incurred in the

administration of the trust.

NEW SECTION., Section 67. Trustee's lien. The trustee

has an equitable lien on the trust property as against the
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beneficiary in the amount of advances, with any interest,
made for the protection of the trust, and for expenses,
losses, and liabilities sustained in the administration of
the trust or because of ownership or control of any trust
property.

NEW SECTION. Section 68. Limits on rights of
beneficiary of revocable trust. Except to the extent that
the ¢trust instrument otherwise provides or where the joint
action of the trustor and all beneficiaries is required,
during the time that a trust is revocable and the person
holding the power to revoke the trust is competent ;

{l1) The person holding the power to revoke, and not
the beneficiary, has the rights afforded beneficiaries under

[sections 1 through 215].

f2) The duties of the trustee are owed to the person

helding the power to revoke.

NEW SECTION. Section 69. consent by beneficiary of
revocable trust. (1) 1In any case where the consent of a
beneficiary may be given or is required to be given before
an action may be taken, during the time that a trust is
revocable and the person holding the power to revoke the
trust is competent, the person holding the power to revoke,
and not  the beneficiary, has the power to consent or

withhold consent.

(2) This section does not apply where the joint
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consent of the trustor and all beneficiaries is required by

statute.

NEW SECTION, Section 70. Notice to beneficiary of
revocable trust. Notwithstanding any other statute, during
the time that a trust is revocable and the person holding
the power to revoke the trust is competent, a notice that is

to be given to a beneficiary shall be given to the person
holding the power to revoke and not to the beneficiary.

NEW SECTION. Section 71. Rights of holder of power of
appointment or withdrawal. The holder of a presently
exercisable general power of appointment or power to
withdraw property from the trust has the rights of a trustor
provided by [sections 68 through 70], inclusive, to the
extent of the holder's power over the trust propertiy.

NEW SECTION. Section 72. MNotice in case involving
future interest of beneficiary. (1} Subject to subsections
(2) and (3), it is sufficient compliance with a requirement
in {sections 1 through 215} that notice be given to a
veneficiary, or to a person interested in the trust, if
notice is given as follows:

(a) w®Whenever an interest has been limited on any
future contingency to persons wha will compose a certain
class upon the happening of a certain event without further
limitation, notice shall be given to the persons in  being

who would constitute the class if the event had happened
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immediately before the commencement of the proceedings.

(b} Whenever an interest has been limited to a 1living
person and the same interest, or a share therein, has been
further limited upon the happening of a future event to the
surviving spouse or to persons who are or may be the
distributees, heirs, issue, or other kindred of the living
persons, notice shall be given to the living person.

(¢) Whenever an interest has been limited upon the
happening of any future event to a person, or a class of
persons, or both, and the interest, or a share of the
interest, has been further limited upon the happening of an
additional future event to another person, or a class of
persons, or both, notice shall be given to the person or
persons in being who would take the interest upon the
happening of the first of these events.

{2) If a conflict of interest involving the subject
matter of the trust proceeding exists between a person to
whom notice is required to be given and a person to whom
notice is not otherwise reguired to be given under
subsection (1), notice shall also be given to persons not
otherwise entitled to notice under subsection ({1) with
respect to whom the conflict of interest exists.

(3) DNothing in this section affects any of the
following:

(a}) requirements for notice to:
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{1} a person who has requested special notice;

(ii) a person who has filed notice of appearance; or

(iil}) a particular person or entity required by statute
to be given notice.

(k) Availability of a guardian ad litem pursuant to
[section 187].

NEW SECTION. Section 73. Duty to administer trust. On
acceptance of the trust, the trustee has a duty to
administer the trust accordiﬁg to the trust instrument and,
except to the extent the trust instrument provides
otherwise, according to [sections 1 through 215].

NEW SECTION. Section 74. puties of trustee of
revocable trust. {1) Except as provided in subsection (2),
the trustee of a revocable trust shall follow any written
direction acceptable to the trustee given from time to time:

{a) by the person then having the power t¢ revoke the
trust oOr the part thereof with respect to which the
direction is given; or

(b} by the person to whom the trustor delegates the
right to direct the trustee.

{2) If a written direction given under subsection (1}
would have the effect of modifying the +trust, the trustee
has no duty to follow the direction unless it complies with

the requirements for modifying the trust.

NEW SECTION. Section 75. Duty of loyalty. (1) The
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trustee has a duty to administer the trust sclely in the
interest of the beneficiaries,

{2) It is not a violation of the duty provided in
subsection (1) for a trustee who administers two trusts to
sell, exchange, or participate in the sale or exchange of
trust property between the trusts, if both of the following
requlrements are met:

{a) the sale or exchange is fair and reasonable with
respect to the beneficiaries of both trusts; and

{b) the trustee gives to the beneficiaries of both
trusts notice of all material facts related to the sale or
exchange that the trustee knows or should know.

NEW SECTIOR. Section 76. puty to deal impartially
with beneficiaries. If a trust has two or more
beneficiaries, the trustee has a duty to deal impartially
with them.

NEW SECTION. Section 77. bputy to aveid conflict of
interest. (1) The trustee has a duty not to use or deal with
trust property for the trustee's own profit or for any other
purpose unconnected with the trust, nor to take part in any
transaction in which the trustee has an interest adverse tc
the beneficiary.

t2) The trustee may not enforce any claim against the
trust property that the trustee purchased after or in

contemplation of appointment as trustee, but the court may
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allow the trustee to be reimbursed from trust property the
amount that the trustee paid for the claim.

(3) A transaction between the trustee and a
beneficiary which occurs during the existence of the trust
or while the trustee's 1influence with the beneficiary
remains and by which the trustee obtains an advantage from
the beneficiary is presumed tc be a wviolation of the
trustee's fiduciary duties. This presumpkion is a
presumption affecting the burden of proof. This subsection
deces not apply to the provisions of an agreement between a
trustee and a beneficiary relating to the hiring or

compensation of the trustee.

NEW SECTION. Sertion 7B. buty not to undertake
adverse trust. The trustee of one trust has a duty not to
knowingly become a trustee of another trust adverse in its
nature Lto the interest of the beneficiary of the first
trust, and a duty to eliminate the conflict or resign as
trustee when the conflict is discovered.

NEW SECTION. Section 79. buty to take control of and
preserve trust property. The trustee has a duty to take
reasonable steps under the circumstances to take and keep
control of and to preserve the trust property.

MEW SECTION. Section B0. Dputy to make trust property
productive. The trustee has a duty to make the trust

property productive under the circumstances and in
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furtherance of the purposes of the trust,

NEW SECTION. Section 81. puty to dispose of improper
investments. (1) Except as provided in subsection (2), the
trustee has a duty within a reasonable time to dispose of
any part of the trust property included in the trust at the
time of its creation, or later acquired by or added to the
trust, that would not be a proper investment for the trustee
to make.

{2) Unless the trust instrument expressly provides
otherwise, the trustee may, without liability, continue to
nold property included in the trust at its creation or later
added to the trust or acquired pursuant to proper authority,
if retention is in the best interests of the trust or in
furtherance of the purposes of the trust.

NEW SECTION. Section 82. puty to keep trust property
separate and identified. The trustee has a duty to do the
followling:

(1) to keep the trust property separate from other
property not subject to the trust; and

(2) to see that the trust property is designated as
property of the trust,

NEW SECTION. Section 83. puty to enforce claims. The
trustee has a duty to take reasonable steps to enforce

claims that are part of the trust property.

NEW SECTION. Section B4, Duty to defend actions. The
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trustee has a duty to take reasonable steps to defend
actions that may result in a loss to the trust.

NEW SECTION. Section 85. Duty not to delegate. (1)
The trustee has a duty not to delegate to others the
performance of acts that the trustee can reasonably be
required personally to perform and may not transfer the
office of trustee to another person nor delegate the entire
administration of the trust to a cotrustee or other person.

(2) 1n a case where a trustee has properly delegated a
matter to an agent, cotrustee, or other person, the trustee
has a duty to exercise general supervision over the person
performing the delegated matter.

NEW SECTION. Section 86. puty with respect to
cotrustees. If a trust has more than one trustee, each
trustee has a duty to do the following:

{1}y to participate in the administration of the truskt;
and

{2y to take reasonable steps to prevent a cotrustee
from committing a breach of trust or to compel a cotrustee
to redress a breach of trust.

NEW SECTION. Section 87. puty to use special skills.
{1} The trustee has a duty to apply the full extent of the
trustee's skills.

(2) If the trustoer, in selecting the trustee, has

relied on the trustee's representation of having special
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skills, the trustee is held to the standard of the skills

represented.

NEW SECTION. Section 88. certain actions not

violations of duties. The provision of services for

compensation by a regulated financial institution or its
affiliates in the ordinary course of business either to a

rrust of which it also acts as trustee or to a person

dealing with the trust 1is not a violation of the duty

provided in [section 75 or 77]. For the purposes of this

section, “affiliate" means a corporation that directly or

indirectly through one or more intermediaries controls, 1is

controlled by, or is under common control with another

domestic or foreign corporation.

NEW SECTION. Section 89. bputy to use ordinary skill
and prudence. (1) The trustee shall administer the trust

with the care, skill, prudence, and diligence under ¢the

circumstances then prevailing that a prudent person would

use to accomplish the purposes of the trust as determined

from the trust instrument.

(2) when investing, reinvesting, purchasing,

acquiring, exchanging, selling, and managing trust property,

the trustee shall act with the care, skill, prudence, and

diligence undet the circumstances then prevailing, including

but not limited to the general economic conditions and the

anticipated needs of the trust and its beneficiaries, that a
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prudent person would use to accomplish the purposes of the
trust as determined from the trust instrument. In the course
of administering the trust pursuant to this standard,
individual investments shall be considered as part of an
aoverall investment strategy.

{3) The trustor may expand cor restrict the standards
provided in subsections (1) and (2) by express provisions in
the +trust instrument. A trustee is noct liable to a
beneficiary for the trustee's reliance on these express

provisions.

NEW SECTION. Section 80. standard of care not
affected by compensation. A trustee's standard of care and
performance in administering the trust is not affected by

whether or not the trustee receives any compensation.

NEW SECTION. Section 91. Interpretation of  trust
terms concerning legal investments. If a trust created
befoge, on, or after October 1, 1989, refers to "investments
permissible by law for investment of trust funds",
"authorized by law for investment of trust funds", "legal
investments", "authorized investments", or "investments
acquired using the judgment and care which mep of prudence,
discretion, and intelligence exercise in the management of
their own affairs, nct in regard to speculation, but in

regard to the permanent disposition of their £funds,

considering the probable income, as well as the probable
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safety of their capital", or uses other words of similar
meaning in defining the powers of the trustee relative to
investments, such language, in the absence of other
contreolling or modifying provisicns of the trust instrument,
shall be construed as imposing the standard of care provided

by [section B89] and authorizing any investment permitted
under [sections 105 through 137}.

NEW SECTION. Section 92. Trustee's general duty to
report information to beneficiaries. The trustee has a duty
to keép the beneficiaries of the trust reasonably informed
of the trust and its administration.

NEW SECTION. Section 93. bputy to report information
about trust on request. Except as provided in [section 95],
on reasonable request by a beneficiary, the trustee shall
provide the beneficiary with a report of information about
the assets, liabilities, receipts, and disbursements of the
trust, the acts of the trustee, and the particulars relating
to the administration of the trust relevant to the
beneficiary's interest, including the terms of the trust
that describe or affect the beneficiary's interest.

NEW SECTION. Section 94. puty to provide annual
statement to income beneficiaries. Except as provided in
[section 95], the trustee shall apnually mail each income
beneficiary an itemized statement of all current receipts

and disbursements of both principal and income.
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NEW SECTION. Section 95. Exceptions to duty to report
information and to provide annual statement. The trustee is
not regquired to report information or ta provide an annual
statement to a beneficiary in any of the following
circumstances:

{1} to the extent the trust instrument waives the
repaort or annual statement;

(2) in the case of a beneficiary of a revocable trust,
as provided in [section 68},

(3) as to a beneficiary who has waived in writing the
right to a report or annual statement. B waiver of rights
under this sSubsection may be withdrawn in writing at any
time as to the most recent annual statement or future annual
statements. A waiver has no effect of the beneficiary's
right to petition for a report, statement, or account
pursuant to [section 179); or

(4) if the beneficiary and the trustee are the same
person.

NEW SECTION. Section 96. Permissive accounts. At any
time during the term of the trust or upon the termination of
the =trust, the trustee may mail an account to ftrust
beneficiaries. To effectively bar a beneficiary from an
action against the trustee pursuant to [section 159], the
account must contain the following information:

(1) a statement of receipts and disbursements of
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principal and income that have occurred since the last
account;

(2) a statement  of the assets and liabilities of the
trust since the last account;

(3) the trustee's compensation since the last account;

{d4) the agents nired by the trustee, their
relationship to the trustee, if any, and their compensation
since the last account;

(5) a statement that the recipient of the account may
petition the court pursuant to {section 179] to obtain a
court review of the account and of the acts of the trustee;
and

(6) a statement that claims against the trustee for
breach of trust may not be made after the expiration of 3
years from the date the beneficiary receives an account
disclosing facts giving rise to the claim.

NEW SECTION. Section 97. Discretionary powers to be
exercised reasonably. Except as provided in [section 98], a
discretionary power conferred upon a trustee is not left to
the trustee's arbitrary discretion, but shall be exercised
reasonably.

NEW SECTION. Section 98. standard for exercise of
rabsolute"™, "sole", or “"uncontrolled" powers. (1) Subject to
the additional requirements of subsection {2), if a trust

instrument confers “absclute", "socle", or "uncontrolled”

_42_



10
11
12
13
14

15

17
18
19
20
21

22

24

25

LC 1074/01

discretion on a trustee, the trustee shall act in accordance
with fiduciary principles and may not act in disregard of
the purposes of the trust.

(2) HNotwithstanding the trustor's use of terms like
*absolute”, *“sole”, or ‘“uncontreolled", a person who is a
beneficiary of a trust and who, either individually or as
trustee or cotrustee, holds a power to take or distribute
income or principal to or for the benefit of himself or
herself pursuant to a standard, shall exercise that power
reasonably and in accordance with the standard. In any case
in which the standard governing the exercise of the power
does not clearly indicate that a broader power is intended,
the holder of the power may exercise it in his or her favor
only for his or her health, education, supporkt, or
maintenance.

NEW SECTION. Section 99. Definitions. As used in
{sections 99 through 104], the following definitions apply:

{1) "Charitable trust™ means a charitable trust as
described in section 4947(a)(1) of the Internal Revenue
Code.

(2} "Private foundation" means a private foundation as
defined in section 509 of the Internal Revenue Code.

(3) "Split-interest trust” means a split-interest
trust as described in section 4947(a)(2) of the Internal

Revenue Code.
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NEW SECTION, Section 100. pistribution under
charitable trust or private foundation. During any period
when a trust 1s considered to be a charitable trust or a
private foundation, the trustee shall distribute its income
for each taxable year (and principal if necessary) at a time
and in a manner that will not subject the property of the
trust to tax under section 4942 of the Internal Revenue

Code.

NMEW SECTION. Section 101. Restrictions on trustees

under charitable trust, private foundations, or
split-interest trust. During any period when a trust is
considered to be a charitable trust, a private foundation,
or a split-interest trust, the Lrustee may not do any of the
following:

(L} engage in any act of self-dealing as defined in
section 4941(d) of the Internal Revenue Code;

(2) retain any excess business holdings as defined in
section 4943(c) of the Internal Revenue Code;

(3) make any investments in such manner as to subject
the property of the trust to tax under section 4944 of the
Internal Revenue Code; or

({4) make any taxable expenditure as defined in section

4945(d) of the Internal Revenue Code.

NEW SECTION. Section 102. Exceptions

applicable to

split—interest trusts. With respect to split-interest
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trusts:

{1) ([Subsections (2) and (3) of section 101} do not
apply to any trust described in section 4947(b){(3) of the
Internal Revenue Code.

(2) [Section 101] does not apply with respect to any
cf the following:

(a) any amounts payable under the terms of such trust
to income beneficiaries, unless a deduction was allowed
under section 170{f)(2}(B}, 2095(e)({2)(B), or 2522{(c)(2)(B)
of the Internal Revenue Code;

(b) any amounts in trust other than amounts for which
a deduction was allowed under section 170, 545(b)(2),
556(b}(2), 642(c), 2055, 2106(a)(2), or 2522 of the Internal
Revenue Code, if the amounts are segregated, as that term is
defined in section 4947{a)(3) of the Internal Revenue Code,
from amounts for which no deduction was allowable; or

{¢) any amounts irrevocably transferred in Lrust
before May 27, 1969.

NEW SECTION. Section 103. Incorporation in  trust
instruments. The provisions of [sections 100 through 102]
shall be considered to be contained in the instrument
creating every trust to which [sections 923 through 104]
apply. Aany provision of the instrument inconsistent with or

contrary to {sections 99 through 104] is without effect.

NEW_SECTION. Section 104. proceedings. (1) A
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proceeding contemplated by section 101(1}(3) of the federal
Tax Reform Act of 1969 (Public Law 91-172) may be commenced
pursuant to [section 179} by the organization involved. All
specifically named beneficiaries of the organization and the
attorney general shall be parties to the proceedings.
Notwithstanding {section 165}, this provision is not
exclusive and does not limit any jurisdiction that otherwise
exists.

{2} If an instrument creating a trust affected by this
section has been recorded, a notice of pendency of judicial
proceedings under this section shall be recocrded in a
similar manner within 10 days from the commencement of the
proceedings. A duly certified copy of any final judgment or
decree in the proceedings shall be similarly recorded.

NEW SECTION. Section 105. General powers of trustee.
A trustee has the feollowing powers without the need to
obtain court authorization:

(1) the powers conferred by the trust instrument;

{2} except as limited in the trust instrument, the
powers conferred by statute; and

(3) except as limited in the trust instrument, the
power to perform any act that a trustee would perform for
the purposes of the trust under the standard of care

provided in {section 89].

NEW SECTION. Section 106. prower of court to relieve
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trustee from restrictions on powers. [Sections 109 through
137) do not affect the power of a court to relieve a trustee
from restrictions on the exercise of powers under the trust

instrument.

NEW SECTION. Section 107. Exercise of powers subject
to trustee's duties. The grant of a power to a trustee,
whether by the trust instrument, by statute, or by the
court, does not in itself require or permit the exercise of
the power. The exercise of a power by a trustee 1is subject
to the trustee's fiduciary duties.

NEW SECTION. Section 108. application of rules
governing trustees’ powers. An instrument that incorporates
the powers provided in former Title 72, chapter 21,
{"Montana Trustees' Powers Act") shall be considered to
refer to the powers provided [sections 109 through 137]. For
this purpose, the trustee's powers under former Title 72,
chapter 21, ("Montana Trustees' Powers Act"} are not
diminished and the trustee is not required to ohtain court
approval for exercise of a power for which court appraoval
was not required by former law.

NEW SECTION. Section 109. collecting  and  holding
properiy. The trustee has the power to collect, hold, and
retain trust property received from a trustor or any other
person until, in the judgment of the trustee, disposition of

the property should be made. The property may be retained
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even though it includes property in which the trustee is
personally interested,

NEW SECTION. Section 110. Receiving additions to
trust. The trustee has the power to accept additions to the

property of the trust from a truster or any other person.

NEW SECTION. Section 111. Participation in business
-~ change in form of business. The trustee has the power to
continue to participate in the coperation of any business or
other enterprise that is part of the trust preperty and may

effect incorporation, dissolution, or other <change 1in the
form of the organization of the business or enterprise.

KEW SECTION. Section 112. TInvestments. The trustee
has the power to invest in any kind of property, whether
real, personal, or mixed.

NEW SecTIoN. Section 113. Investments in obligations
of United States government. In the absence of an express
provision to the contrary in a trust instrument, whenever
the instrument directs or permits investment in obligations
of the United States government, the trustee has the power
to invest in those obligations directly or in the form of an
interest in a money market mutual fund registered under the
Investment Company Act of 1940 (15 U.S8.C. section 80a-1 et
seq.) or an investment vehicle authorized for the collective
investment of trust funds pursuant to section 9.18 of Title

12 of the Code of Federal Regulations, the portfolios of
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which are limited to United States government obligations
and to repurchase agreements fully collateralized by United
States government obligations.

NEW SECTION. Section 114. Deposits. (1) The trustee
has the power to deposit trust funds at reascnable interest
with any of the following:

(a) an insured commercial or savings bank;

(b} an insured building and loan association; or

{c) an insured credit union.

{2) A trustee may deposit trust funds as described in
subsection (1) in a financial institution operated by, or
that is an affiliate of, the trustee. For the purpese of
this subsection, "affiliate"™ means a corperation that
directly or indirectly through cne or more intermediaries
controls, is controllied by, or is under common control with
another domestic or foreign corporation.

{3) This section does not limit the power of a trustee
in a2 proper case to deposit trust funds in institutions as
described in subsection (1) that are subject to notice or
other conditions respecting withdrawal prescribed by law or
governmental regulation,

{4) Nothing in this section prevents the trustee from
holding an amount of trust property reasonably necessary for
the orderly administration of the trust in the form of cash

ar in a checking account without interest.
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New SECTION. Section 115. acquisition and disposition
of property. The trustee has the power to acquire or dispose
of property, for cash or on credit, at public or private
sale, or by exchange.

NEW SECTION. Section 116. Management of property. The
trustee has the power to manage, contrel, divide, develop,
improve, exchange, partition, change the character of, or
abandon trust property or any interest therein.

NEW SECTION. Section 117. Encumbrances. The trustee
has the power to encumber, mortgage, or pledge trust
property for a term within or extending beyond the term of
the trust in connection with the exercise of any power

vested in the trustee.

NEW SECTION. Section 118. Repairs and alterations of
property. The trustee has the power to do any of the
tollowing:

(1) make ordinary or

extraordinary repairs,

alterations, improvements in buildings or other trust
property;

{2} demolish any improvements; or

(3) raze existing or erect new party walls or
buildings.

NEW SECTION. Section 119. pevelopment of land. Tne
trustee has the power to do any of the following:

(1) subdivide or develop land;

E -
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{2) dedicate land to public use:;

{3} make or obtain the vacation of plats and adjust
boundaries;

(4) adjust differences in wvaluation on exchange or
partition by giving or receiving consideration; or

{(5) dedicate easements to publie use without
consideration.

NEW skECTION. Section 120, Leases. The trustee has the
power to enter 1ntc a lease for any purpose as lessor or
lessee with or without the option to purchase or renew and
for a term within or extending beyond the term of the trust.

NEW SECTION. Section 121. HMineral leases. The trustee
has the power to enter into a lease or arrangement for
exploration and removal of gas, oil, or other minerals, and
to enter into a community oil lease or a pooling or
utilization agreement, and for a term within or extending

beyond the term of the trust.

NEW SECTION. Section 122, Options. The trustee has
the power to grant an option involving disposition of trust
property or to take an option for the acquisition of any
property, and an option may be granted or taken that 1is
exercisable beyond the term cf the trust.

NEW SECTION. Section 123. voting rights with respect
to corporate shares, memberships, or property. With respect

to any shares of stock of a domestic or foreign corporation,
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any membership in a nonprofit corporation, or any other
property, a trustee has the power to do any of the
following:

{1) vote in person and give proxies to exercise any
voting rights with respect to the shares, memberships, or
property;

(2) waive notice of a meeting or give consent to the
holding of a meeting; or

(3} authorize, ratify, approve, or confirm any action
that e¢ould be taken by shareholders, members, o©Or property
owners.

NEW SECTION. Section 124, payment of calls and
assessments. The trustee has the power to pay calls,
assessments, and any other sums chargeable or accruing
against or on account of securities.

NEW SECTION. Section 125. stock  subscriptions  and
conversions. The trustee has the power to sell or exercise
stock subscription or conversion rights.

nEw secTION. Section 126. Consent to change in form
of business —— voting trusts. The trustee has the power to
consent, directly or through a committee or other agent, [ Le)
the recrganization, consolidation, merger, dissolution, or
liguidation of a corporation or other business enterprise,
and to participate 1n voting trusts, pocoling arrangements,

and foreclosures, and in connection therewith, to deposit
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securities with and transfer title and delegate discretions
to any protective or other committee as the trustee may
consider advisable.

NEW SECTION. Section 127. Holding securities in name
of nominee. The trustee has the power to hold a security in
the name of a nominee or in other form without disclosure of
the trust so that title to the security may pass by
delivery, but the trustee is liable for any act of the
nominee in connection with the security so held.

NEW SECTION. Section 128. Insurance. The trustee has
the power to insure the property of the trust against damage
or loss and to insure the trustee against liability with
respect to third persons.

NEW SECTION. Section 129. Borrowing money. The
trustee has the power to borrow money for any trust purpose
to be repaid from trust property.

NEW secTIon. Section 130. rayment and settlement of
claims. The trustee has the power to do any of the
following:

{1) pay or contest any claim;

(2) settle a claim by or against the trust by
compromise, arbitration, or otherwise; or

{3} release, in whole or in part, any claim belonging

to the trust.

NEW SECTION. Section 131. Payment of taxes, trustee's
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compensation, and other expenses. The trustee has the power
to pay taxes, assessments, reasonable compensation of the
trustee and of employees and agents of the trust, and other
expenses incurred in the collection, care, administration,
and protection of the trust.

NEW SECTION. Section 132. Loans to beneficiary. The
trustee has the following powers:

(1) to make 1loans out of trust property to the
beneficiary on terms and conditions that the trustee
determines are fair and reasonable under the circumstances;
and

{(2) to guarantee loans to the beneficiary by
encumbrances on trust property.

NEW SECTION. Section 133. pistribution to
beneficiaries under legal disability. The trustee has the
power to pay any sum distributable to a beneficiary, without
regard to whether the beneficiary is wunder a legal
disability, by paying the sum to the beneficiary or by
paying the sum to another person for the use or benefit of
the beneficiary.

NEW SECTION. Section 134. Nature and walue of
distributions. The trustee has the power to effect
distribution of property and money in divided or undivided
interests and to adjust resulting differences in valuation.

A distribution in kind may be made pro rata or non-pro rata.
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NEW SECTION., Section 135. Hiring persons. The trustee
has the power to hire persons, including accountants,
attorneys, auditors, investment advisors, or other agents,
even if they are associated or affiliated with the trustee,
to advise or assist the trustee in the performance of
administrative duties,

NEW SECTION. Section 136. Execution and delivery of
instruments. The trustee has the power toc execute and
deliver all instruments which are needed to accomplish or
facilitate the exercise of the powers vested in the trustee.

NEW SECTION. Section 137. Actions and proceedings.
The trustee has the power to prosecute or defend actions,
claims, or proceedings for the protection of trust property
and of the trustee in the performance of the trustee’s
duties.

NEW SECTION. Section 138. short title. [Sections 138
through 150] may be cited as the "Revised Uniform Principal
and Income Act".

NEW SECTION. Section 139. pefinitions. As used in
[sections 138 through 150), the following definitions apply:

(1) "Income beneficiary" means the person to whom
income is presently payable or for whom it is accumulated
for distribution as income.

{2) "Inventory value" means the adjusted basis for

federal income tax purposes.
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(3) "Remainder beneficiary” means the perscn entitled
to principal, including income which has been accumulated
and added to principal.

{4) "Trustee" means the original trustee, any
succeeding or added trustee, and the personal representative
of a decedent's estate whenever a provision of this part |is

applicable to the estate.

NEW SECTION. Section 140. Duty of trustee as to
receipts and expenditures. (1) A trust shall be administered
with due regard to the respective interests of iacome
beneficiaries and remainder beneficiaries. A trust is so
administered with respect to the allocation of receipts and
expenditures 1f a receipt is credited or an expenditure is
charged to income or principal or partly to each in any of
the following ways:

(a) in accordance with the terms of the trust
instrument, neorwithstanding contrary provisions of this
part;

(b) 1in the absence of any contrary terms of the trust
instrument, in accordance with the provisions of this part;
or

{(cy 1if neither subsection (a) nor {b) is applicable,
in accordance with the standard of care provided in [section

8%9] and with what is reasonable and equitable in view of the

interests of those entitled to income as well as of those
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entitled to principal.

(2) If the trust gives the trustee discretian in
crediting a receipt or charging an expenditure to income or
principal or partly to each, no inference that the trustee
has improperly exercised such discretion arises from cthe
fact that the trustee has made an allocation contrary to a
provision of this part.

NEW SECTION. Section 141, Income -- principal --
charges. (1) Income 1is the return in money or property
derived from the use of principal, including return received
as:

(a) rent of real or personal property, including sums
received for cancellation or renewal aof a lease;

{(b) interest on money lent, including sums received as
consideration for the prepayment of principal except as
provided in [section 145] on bond premium and bond discount;

(c) income earned during administration of a
decedent's estate as provided in [section 144]);

td} corporate distributions as provided in [section
1451;

{¢) accrued increment on bonds or other obligations
issued at discount as provided in {secticn 145]};

(£) receipts from business and farming operations as
provided in [section 146];

{g) receipts from disposition of natural resources as
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provided in [sections 147 and 148]; or

(h) receipts from other principal subject to depletion
as provided in [section 149].

(2) Principal is the property which has been set aside
by the owner or the person legally empowered so that it is
held in trust eventually to be delivered to a remainder
beneficiary, while the return or use of the principal is in
the meantime taken or received by or held for accumulation
for an income beneficiary. Principal includes the following:

(a) consideration received by the trustee ©on the sale
or other transfer of principal or a repayment of a loan or
as a refund or replacement or change in the Fform of
principal;

(b} proceeds of property taken on eminent domain
proceedings;

{c) proceeds of insurance upon property forming part
of the principal except proceeds of insurance upon  a
separate jinterest of an income beneficiary;

(d) stock dividends, receipts on ligquidation of a
corporation, and other corporate distributions as provided
in [section 144};

(e) receipts from the disposition of corporate
securities as provided in [section 145];

(f) royalties and other receipts from disposition of

natural resources as provided in {sections 147 and 1481;

_58_



11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1074/01

(g) receipts from other principal subject to depletion
as provided in [section 149};

(h) any profit resulting from any change in the form
of principal; or

{i) any allowances for depreciation established under
[section 150(1){b})].

(3} After determining income and principal in
accordance with the terms of the trust instrument or of this

part, the trustee shall charge to income or principal the
expenses and other charges as provided in [section 150).

NEW SECTION. Section 142. when right to income arises
-~ apportionment of income. (1) An income beneficiary is
entitled to income from the date specified in the trust
instrument or, if none is specified, from the date an item
of property becomes subject to the trust. In the case of an
item of property becoming subject to a trust by reason of a
person’'s death, it becomes subject to the trust as of the
date of the death of the person even though there is an
intervening period of administration of the person's estate.

{2) Upon property becoming subject to a trust by
reason of a person's death:

(a) Receipts due but not paid at the date of death of
the person are principal.

{b) Receipts in the form of pericdic payments (other

than corporate distributions to stockholders), including

5G -

10
11
12
13
14
i5
16
17
18
19
20
21
22

23

24

25

[

LC 1074701

rent, interest, or annuities, not due at the date of the
death of the person shall be treated as accruing from day to
day. That portion of the receipt accruing before the date of
death is principal and the balance is income.

{3) 1In all other cases, any receipt from
income-producing property is income even though the receipt
was earned or accrued in whale or in part before the date
when the property became subject to the trust.

(4} On termination of an income interest, the income
beneficiary whose interest 1is terminated, or his or her
estate, is entitled to income:

{a) undistributed cn the date of termination;

(b due but not paid to the trustee on the date of
termination; and

{c) in the form of periodic payments (other than
corporate distributions te stockholders), including rent,
interest, or annuities, not due on the date of termination,
accrued from day to day.

(5) Corporate distributions to stockholders shall be
treated as due on the day fixed by the corporation for
determination of stockholders of record entitled to
distribution or, if ne date is fixed, on the date of

declaration of the Jistribution by the corparation.

NEW SECTION. Section 143. 1ncome earned during

administration of decedent's estate. (1) Unless the will
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otherwise provides and subject to subsection (2), all
expenses incurred in connection with the settlement of a
decedent 's estate, including debts, funeral expenses, estate
taxes, interest and penalties concerning taxes, family
allowances, fees of attorneys and personal representatives,
and gourt costs, shall be charged against the principal of
the estate,

{2) Unless the will otherwise provides, income from
the property of a decedent's estate after the death of che
testator and before distribution, including income from
property used to discharge liabilities, shall be determined
in accordance with the rules applicable to a trustee under
[sections 1 through 164} and distributed as follows:

(a) to specific legatees and devisees, the income from
the property bequeathed or devised to them respectively,
less taxes, ordinary repairs, and other expenses of
management and operation of the property, and an appropriate
portion of interest accrued since the death of the testator
and of taxes imposed on income (excluding taxes on capital
gains) that accrue during the period of administration;

{b) to all other legatees and devisees, except
legatees of pecuniary bequests not in trust, the balance of
the income, less the balance of taxes, ordinary repairs, and
other expenses of management and operation of all property

from which the estate 1s entitled te income, interest
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accrued since the death of the testator, and taxes imposed
on income [excluding taxes on capital gains) that accrue
during the period of administration, in proportion to their
respective interests in the undistributed property of the
estate computed at times of distribution on the basis of
inventory value,

(3) Income received by a trustee under subsection (2)
shall be treated as income of the trust.

NEW SECTION. Section 144. corporate distributions.
(1) Corporate distributions of shares of the distributing
corporation, including distributions in the form of a stock
split or stock dividend, are principal. A right o
subscribe to shares or other securities issued by the
distributing corperation accruing to stockholders on account
of their stock ownership and the proceeds of any sale of the
right, are principal.

{2) Except to the extent that the corporation
indicates that some part of a corporate distribution 1is a
settlement of preferred or guaranteed dividends accrued
since the trustee became a stockhcolder or is in lieu of an
ordinary cash dividend, a corporate distribution is
principal if the distribution is pursuant to any of the
following:

{a) a cail of shares;

(by a merger, consolidation, regrganization, or other
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plan by which assets of the corporation are acquired by
another corporation; or

(c} a total or partial liquidation of the corporation,
including any distribution which the corporation indicates
is a distribution in total or partial ligquidation or any
distribution of assets, other than cash, pursuant to a court
decree or final administrative crder by a government agency
ordering distribution of the particular assets.

{3} Distributions made from ordinary income by a
regulated investment company or by a trust qualifying and
electing to be taxed under federal law as a real estate
investment trust are income. All other distributions made by
the company or trust, including distributions from capital
gains, depreciation, or depletion, whether in the form of
cash or an opticn to take new stock or cash or an option to
purchase additional shares, are principal,

(4) Except as provided in subsections (1) through (3),
all corporate distributions are income, including cash
dividends, distributions of or rights to subscribe to shares
or securities or obligations of corporations other than the
distributing corporation, and the proceeds of the rights or
property distributions. Except as provided in subsections
(2) and (3), 1f the distributing corporation gives a
stockholder an option to receive a distribution either in

cash or in its own shares. the distribution chosen is
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income.

(5) The trustee may rely upon any statement of the
distributing corporation as to any fact relevant under any
provision of this part concerning the scurce or character of
dividends or distributions of corporate assets.

NEW SECTION. Section 145. Bond premium and discount.
{l) Bonds or other obligations for the payment of money are
principal at their inventory value, except as provided in
subsection (2) for discount bonds. No provision shall be
made for amortization of bond premiums or for accumulaticn
for discount. The proceeds of sale, redemption, o©r other
disposition of the bonds or obligations are principal.

{(2) The increment in wvalue of a bond or other
obligation for the payment of money payable at a future time
in accordance with a fixed schedule of appreciation in
excess of the price at which it was issued is distributabple
as income. The increment in value is distributable to the
beneficiary who was the income beneficiary at the time of
increment from the first principal cash available or, if
none is available, when realized by sale, redemption, or
other disposition. Whenever unrealized increment is
distributed as 1income but out of principal, the principal
shall be reimbursed for the increment when realized.

NEW SECTION. Section 146. Business and farming

operations. (1) If a trustee uses any part of the principal
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in the continuance of a business of which the trustor was a
sole proprietor or a partner, the net profits of the
business, computed in accordance with recognized metheds of
accounting for a comparable business, are income. If a loss
results in any fiscal or calendar year, the loss falls on
principal and may not be carried intoc any other fiscal or
calendar year for purposes of calculating net income.

{2) Recognized methods of accounting for a comparable
business shall be used to determine income from an
agricultural or farming operation, including the raising of
animals or the operation of a nursery.

NEW SecTIoN. Section 147. pisposition of natural
resources. (1) If any part of the principal consists of a
right to receive royalties, overriding or limited royalties,
working interests, preduction payments, net profit
interests, or other interests in minerals or other natural
resources in, on, or under land, the receipts from taking
the natural resources from the land shall be allocated as
follows:

{a) If received as rent on a lease or extension
payments cn a lease, the receipts are income.

(b)) If received from a production payment, the
receipts are income to the extent of any factor for interest
or its equivalent provided in the governing instrument.

There shall be allocated to principal the fraction of the
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balance of the receipts which the unrecovered cost of the
production payment bears to the bpalance owed on the
production payment, exclusive of any factor for interest or
its equivalent. The receipts not allocated to principal are
income.

(c) If received as a royalty, overriding or limited
royalty or bonus, or frem a working, net profit, or any
other interest in minerals or other natural resources,
receipts not provided for in subsections (1)(a) and (1l)(b}
shall be apportioned on a yearly basis in accordance with
this paragraph whether or not any natural resource was being
taken from the land at the time the trust was established.
The receipts shall be allocated entirely to income or
apportioned between income and principal as the trustee 1in
its discretion may detecrmine, but the amount added to
principal as an allowance for depletion may not exceed the
lesser of:

(1) the percentage of gross receipts allowed as a
deduction for depletion in computing taxable income Ffor
federal income tax purposes or

{i1) 50% of the net receipts remaining after payment of
expenses, direct and indirect, computed without allowance
for depletion.

({2} This section does not apply to timber, water,

soil, sad, dirt, turf, or mosses,
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BEW SECTION. Section 14B. Timber. If any part of the
principal consists of land from which merchantable timber
may be removed, the receipts from taking the timber from the
land shall be allocated in accordance with [section
140¢i)(c) ],

NEW SECTION. Section 149, oOther property subject to
depletion. Except as provided in [sections 147 and 148], if
the principal consists of property subject to depletion,
including leaseholds, patents, copyrights, rovalty rights,
and rights to receive payments on a contract for deferred
compensaticn, receipts from the property, not in excess of
5% per year of its inventory wvalue, are income, and the
balance is principal.

NEW SECTION. Section 150. charqes against income and
principal. {1} The following charges shall be made against
incone:

(a) ordinary expenses incurred in connecticn with the
administration, management, or preservation of the trust
preoperty, including:

(i) regularly recurring taxes assessed against any
portion of the principal;

(i1} water rates;

(iii) premiums on insurance taken upon the interests of
the income beneficiary, remainder beneficiary, or trustee;

{(iv) interest paid by the trustee; and
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(v) ordinary repairs;

(by a reasaonable allowance for depreciation on
property subject to depreciation under generally accepted
acceunting principles, but no allowance may be made for
depreciation on that portion of any real property used by a
beneficiary as a residence or Ffor depreciation of any
property held by the trustee on July 1, 1983, for which the
trustee was not then making an allowance for depreciation;

(c) not less than one-half of court costs, attorney
fees, and other fees on periodic judicial accounting, unless
the court directs otherwise;

(d) court costs, attorney Ffees, and fees on other
accountings or judicial proceedings if the matter primarily
concerns the income interest, unless the court directs
otherwise;

{#) not less than cne-half of the trustee's regular
compensation, whether based on a percentage of principal or
income, and all expenses reasonably incurred Eor current
management of principal and application of income, unless
the court directs otherwise; and

(£} any tax levied upon receipts defined as income
under [sections 138 through 150] or the trust instrument and
payable by the trustee,

(2) If charges against income are of unusual amount,

the trustee may, by means of reserves or other reasonable
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means, charge them over a reasonable period of time and
withhold from distribution sufficient sums to regularize
distributions. .

{3) (a) The following charges shall be made against
principal:

{i) trustee's compensation not chargeable to income
under subsections (1){d) and (1)(e):

{ii) special compensation of trustees;

{iil) expenses reasonably incurred in connection with
principal, court costs, and attorney fees primarily
concerning matters of principal; and

(iv) trustee's compensation computed on principal as an
acceptance, distribution, or termination fee;

(b) charges not provided for in subsection (1),
including:

{i) the costs of investing and reinvesting principal;

(ii) the payments on principal of an indebtedness,
including a mortgage amortized by pericdic payments of
principal;

(iii) expenses for preparation of property for rental
or sale; and

(iv) unless the court directs otherwise, expenses
incurred in maintaining or defending any action to construe
the trust or protect it or the property or assure the title

of any trust property;
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(c) extraordinary repairs or expenses incurred 1in
making a capital improvement to principal, including special
assessments, but a trustee may establish an allowance for
deprecation out of income to the extent permitted by
subsection (1)(b) and by [section 146];

(d) any tax levied wupon profit, gain, or other
receipts alleccated to principal, notwithstanding
denomination of the tax as an income tax by the taxing
authority; and

{e) if an estate or inheritance tax 1is levied in
respect to a trust in which both an income beneficiary and a
remainder Dbeneficiary have an interest, any amount
apportioned to the trust, including interest and penalties,
even though the income beneficiary also has rights in the
principal.

(4) Regularly recurring charges payable frcm income

shall be apportioned to the same extent and in the same
manner that income is apporticned under [section 142].

NEW SECTION. Section 151. Breach of trust. A
violation by the trustee of any duty that the trustee oOwes

the beneficiary is a breach of trust.

NEW SECTION. Section 152. Trustee's liability to
beneficiary for acts of agent. {1) Except as provided in
subsection (2), the trustee is not liable to the beneficiary

for the acts ov omissions of an agent.
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(2) The trustee 1is 1liable tc the beneficiary for an
act or omission of an agent employed by the trustee in the
administration of the trust that would be a breach of the
trust if committed by the trustee under any of the following
circumstances:

{a) whenever the trustee has the power to direct the
act of the agent;

(b) whenever the trustee delegates to the agent the
authority to perform an act that the trustee is under a duty
not to delegate;

{c) whenever the trustee does not use reasonable care
in the selection of the agent or the retention of the agent
selected by the trustee;

(d) whenever the trustee does not exercise proper
supervision over the agent's conduct in a case where the
trustee has the power to supervise the agent;

{e} whenever the trustee conceals the act of the
agent; or

(£) whenever the trustee neglects to take reasonable
steps to compel the agent to redress the wrong in a case
whete the trustee knows of the agent's acts or omissions.

(3} The liability of a trustee for acts or omissions
of agents that occurred before October 1, 198%, is governed

by prior law and not by this section.
NEW SECTION., Section 153. frustee's liability to
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beneficiary for acts of cotrustee. (1) Except as provided in
subsection (2}, a trustee is not liable to the beneficiary
for a breach of trust committed by a cotrustee.

{2} A trustee is liable to the beneficiary for a
breach committed by a cotrustee under any of the following
circumstances:

(a) whenever the trustee participates in a breach of
trust committed by the cotrustee;

{b) whenever the trustee improperly delegates the
administration of the trust to the cotrustee;

(¢} whenever the trustee approves, knowingly
acquiesces in, or conceals a breach of trust committed by
the cotrustee;

(d) whenever the trustee negligently enables the
cotrustee to commit a breach of trust; or

{e} whenever the trustee neglects to take reasconable
steps to compel the cotrustee to redress a breach of trust
in a case where the trustee knows or has information from:
which the trustee reasonably should have known of the
breach,

{3} The liability of a trustee for acts or omissions
of a cotrustee that occurred before October 1, 1989, is

governed by prior law and not by this section.

NEW SECTION. Section 154. Trustee’s liability to

beneficiary for acts of predecessor. (1) Except as provided
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in subsection (2), a successor trustee is not liable to the
beneficiary for a breach of trust committed by a predecessor
trustee,

(2) A successor trustee is liable to the beneficiary
for breach of trust 1involving acts or omissions of a
predecessor trustee in any of the following circumstances:

{a) whenever the successor trustee knows or has
information from which the successor trustee reasonably
should have known of a situation constituting a breach of
trust committed by the predecessor trustee, and the
successor trustee improperly permits it to continue:

{b) whenever the successor trusiee neglects to take
reasonable steps to compel the predecessor trustee to
deliver the trust property to the successor trustee; or

{c) whenever the successor trustee neglects to take
reasonable steps to redress a breach of trust committed by
the predecessor trustee in a case where the successor
trustee knows or has information from which the successor
trustee should have known of the predecessor trustee's
breach.

{3) The 1liability of a trustee for acts or omissions
of a predecessor trustee that occurred before October 1,

1989, is governed by prior law and not by this section.

NEW SECTION. Section 155. Remedies for breach of

trust. (1) If a trustee commits a breach of trust, or
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threatens to commit a breach of trust, a beneficiary or
cotrustee of the trust may commence a proceeding for any of
the following purposes that is appropriate:

(a) to compel the trustee to perform the trustee's
duties;

(b) to enjoin the trustee from committing a breach of
trust;

() to compel the trustee to redress a breach of trust
by payment of money or otherwise:

(d) to appecint a receiver or temporary trustee to take
possession o©of the trust property and administer the trust;

{e) to remove the trustee;

(£) subject to [section 210}, to set aside acts of the
trustee;

(g) to reduce or deny compensation of the trustee;

{(h) subject to [section 210], to impose an eguitable
lien or a constructive trust on trust property; or

(i) subject to [section 210], to trace trust property
that bhas been wrongfully disposed of and recover the
property Or its proceeds.

(2) The provision of remedies for breach of trust in
subsection (1) does not prevent resort to any other
appropriate remedy provided by statute or the common law.

NEW SECTION. Section 156. Remedies for breach

exclusively in equity. The remedies of a beneficiary against
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the trustee are exclusively in equity.

NEW SECTION. Section 157. Measure of 1liability for
breach of trust. (1) If the trustee commits a breach of
trust, the trustee is chargeable with any of the following
that is appropriate under the circumstances:

(a) any loss or depreciation 1in value of the trust
estate resulting from the breach of trust, with interest;

{b) any profit made by the trustee through the breach
of trust, with interest; or

{c} any profit that would have accrued to the trust
estate 1f the loss of profit is the result of the breach of
trust.

(2) IEf the trustee has acted reascnably under the
circumstances as known to the trustee, the court, in its
discretion, may excuse the trustee in whole or in part from
liability under subsection (1) if it would be equitable to
do so.

NEW SECTION. Section 158. Measure of 1liability for
interest. If the trustee is liable for interest pursuant to
[section 157}, the trustee is liable for the greater of the
following amounts:

(1) the amount of interest that accrues at the legal
rate on judgments: or

{2) the amount of interest actually received.

NEW SECTION. Section 159. Limitations on proceedings
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against trustee. (1) Unless a claim is previously barred by
adjudication, consent, limitation, or otherwise:

(a) If a beneficiary has received an interim or final
account in writing, or other written report, that adequately
discloses the existence of a claim against the trustee for
breach of trust, the claim is barred as to tnat beneficiary
unless a proceeding to assert the claim is commenced within
3 vyears after receipt of the account or report. An account
or report adequately discloses existence of a claim 1f it
provides sufficient information so that the beneficiary
knows of the claim or reasconably should have inguired into
the existence of the claim.

(b) If an interim or £final account or other report
does not adeguately disclese the existence of a <claim
against the trustee for breach of trust, the claim is barred
as to that beneficiary unless a proceeding to assert the
claim is commenced within 3 vyears after the beneficiary
discovered, or reascmrably should have discovered, the
existence of the claim.

(2) For the purpose of subsection (1), a beneficiary
is considered to have received an account or report, as
follows:

(a) in the case of an adult who is reasonably capable
of understanding the account or report, if it is received by

the adult perscnally;
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(b in the case of an adult who is not reasonably
capable of understanding the account or report, if it is
received by the person's legal representative, including a
guardian ad 1litem or other person appointed Ffor this
purpose; or

{c) in the case of a minor, if it is received by the
minor's guardian or, if the minor does not have a guardian,
if it is received by the minor's parent so long as the
parent does nat have a conflict of interest.

(3) The limitations period applicable to actions by a
beneficiary against a trustee on a claim that arose before
October 1, 1989, is governed by this section, except that a
claim arising before October 1, 1989, is not barred by this
section until October 1, 1990.

NEW SECTION. Section 160. Exculpation of trustee. (1)
Except as provided in subsection (2}, the trustee can be
relieved of 1ljability for breach of trust by provisions in
the trust instrument.

(2) A provision in the trust instrument is not
effective to relieve the trustee of liability:

(a}) for breach of trust committed intentionally, with
gross negligence, or with reckless indifference to the
interest of the beneficiary; or

(b) for any profit that the trustee derives from a

breach of trust.
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NEW SECTION. Section 161. Nonliability for following
instructions under revocable trust. (1) Notwlthstanding
[section 160], a trustee of a revocable trust is not liable
to a beneficiary for any act performed or omitted pursuant
to written directions from the person holding the power to
revoke, including a person to whom the power to direct the
trustee is delegated.

{2) Subsection (1) applies to a trust that is
revocable in part with respect to the interest of the
beneficiary in that part of the trust property.

NEW SECTION, Section 162, consent of beneficiary to
relieve trustee of liability for breach of trust. (1) Except
as provided in subsections {2) and (3), a beneficiary may
not hold the trustee liable for an act or omission of the
trustee as a breach of trust if the beneficiary consented to
the act or omission before or at the time of the act or
omission.

(2) The consent of the beneficiary does not preclude
the beneficiary from holding the trustee liable for a breach
of trust in any of the following circumstances:

(ay whenever the Dbeneficiary was under an incapacity
at the time of the consent or of the act or omission;

(b} whenever the beneficiary at the time consent was
given 4id not know of his rights and cf the material facts

that the trustee knew or should have known and that the
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trustee did not reasonably believe that the beneficiary
knew; or

(c) whenever the consent of the beneficiary was
induced by improper conduct of the trustee.

(3) Whenever the trustee has an interest in the
transaction adverse to the interest of the beneficiary, the
consent of the beneficiary does not preclude the beneficiary
from holding the trustee liable for a breach of trust under
any of the circumstances described in subsection (2) ar
whenever the transaction to which the beneficiary consented

was not fair and reasonable to the beneficiary.

NEW SECTION. Section 163. Discharqe of trustee's
liability by release or contract, (1) Except as provided in
subsection (2), a beneficiary may be precluded from holding
the trastee liable for a breach of trust by the
beneficiary's release or contract effective to discharge the
trustee's liability td the beneficiary for that breach.

(2) A release or contract is not effective to
discharge the trustee's liability for a breach of trust in
any of the following circumstances:

(a) whenever the beneficiary was under an incapacity
at the time of making the release or contract;

{b) whenever the beneficiary did not know of his
rights and of the material facts:

(i} that the trustee knew or reasonably should have
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known; and

(ii) that the trustee did not reascnably believe that
the beneficiary knew;

{c) whenever the release or contract of the
beneficiary was induced by improper conduct of the trustee;
or

(d) whenever the transaction involved a bargain with
the trustee that was not fair and reasonable.

NEW SECTION. Section 164. pischarge of trustee's
liability by subsequent affirmance. (1) Except as provided
in subsection (2}, if the trustee, in breach of trust,
enters into a transaction that the beneficiary may at his
option reject or affirm, and the beneficiary affirms the
transaction, the beneficiary may not thereafter reject it
and hold the trustee liable for any loss cccurring after the
trustee entered into the transaction.

{2) The affirmance of a transaction by the beneficiary
does not preclude the beneficiary from holding a trustee
liable for a breach of trust if, at the time of the
affirmance, any of the following circumstances existed:

(a) the beneficiary was under an incapacity;

(b} the beneficiary did not know of his rights and of
the material facts:

(i} that the trustee knew or reascnably should have

known; and
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(ii} that the trustee did not reasonably believe that
the beneficliary knew;

(c) the affirmance was induced by improper conduct of
the trustee; or

(d)y the transaction involved a bargain with the
trustee that was not fair and reasonable,

NEW SECTION. Section 165. Subject matter
jurisdiction. (1) The district court having jurisdiction
over the trust pursuant to [sections 1 through 215])  has
exclusive jurisdiction of proceedings concerning the
internal affairs of trusts.

(2) The district court having jurisdiction over the
trust pursuant to [sections 1 through 215} has concurrent
jurisdiction of the following:

(a) actions and proceedings to determine the existence
of trusts;

(b) actions and proceedings by or against creditors or
debtors of trusts; and

(e) other actions and proceedings involving trustees
and third persons.

NEWw SECTION. Section 166. Full-power court. In
proceedings concerning the internal affairs of trusts
commenced pursuant to (sections 1 through 215}, the court
has all the powers of a district court exercising its

general jurisdiction.
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NEW SECTION. Section 167. eprincipal place of
administration of trust. (1) The principal place of
administration of the trust 1is the usual place where the
day-to-~day activity of the trust 1is carried on by the
trustee or its representative who is primarily responsible
for the administration of the trust.

(2) 1If the principal place of administration of the
trust cannot be determined under subsection {l), it shall be
determined as follows:

{a) 1if the trust has a single trustee, the principal
place of administration of the trust 1is the trustee's
residence or usual place of business; or

(by 1E the trust has more than one trustee,‘the
principal place of administration of the trust 1is the
residence or usual place of business of any of the
cotrustees as agreed upon by them, If not agreed upon by the
cotrustees, the principal place of administration of the
trust 1is the residence or usual place of business of any of

the cotrustees.

NEW SECTION. Section 168, Jurisdiction over trustees
and beneficiaries. Subject to [section 169]:

(1) by accepting the trusteeship of a trust having its
principal place of administration in this state the trustee

submits personally tc the jurisdiction of the court under

[sections 1 through 215]; and
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{2) to the extent of their interests in the trust, all
beneficiaries o©of a trust having its principal place of
administration in this state are subject to the jurisdiction
of the court under {sections 1 through 215},

NEW SECTION. Section 169. Basis of jurisdiction over
trust, trust property, and trust parties. The court may
exercise jurisdiction in proceedings under this division on
any basis permitted by Rule 4 of the Rules of Civil
Ercocedure.

NEW SECTION. Section 170. venue. {1) The proper
county for commencement of a proceeding pursuant to
[sections 165 through 178] is either of the following:

{(a) in the case of a living trust, the county where
the principal place of administration of the trust is
located; or

{b) in the case of a testamentary trust, either the
county where the decedent's estate is administered or where
the principal place of administration of the trust is
located.

{2) If a 1living trust has no trustee, the proper
county for commencement of a proceeding for appointing a
trustee is the county where the trust property, or some
portion of the trust property, is located.

{3) Except as otherwise provided in subsections (1)

and (2), the proper county for commencement of a proceeding
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pursuant to [sections 1 through 215] is determined by the
rules applicable to civil actions generally.

NEW SECTION. Section 171. Jury trial. There is no
right to a jury trial in proceedings under [sections 1
through 215] concerning the internal affairs of trusts.

NEW SECTION. Section 172. application of part. This
part applies to notice in proceedings commenced pursuant to
{sections 1 through 215] or notice otherwise required or
permitted by [sections 1 through 215]).

NEW SECTION. Section 173. Manner of mailing -- when
mailing complete. (1) If a notice or other paper is required
ar permitted to be mailed, it shall be sent by first-class
mail.

(2) Mailing is complete when the notice or other paper
is deposited in the mail, postage prepaid, addressed to the
person to whom it is mailed.

NEW SECTION, Section 174. personal delivery instead
of mailing. Tf a notice or other paper 1is required or
permitted to be mailed, it may be delivered personally to
the person to whom it is reguired or permitted to be mailed,

NEW SECTION. Section 175. Proof of giving notice ——
conclusiveness of order. (1) Proof of the giving of notice
shall be made at or before the hearing to the satisfaction

of the court.

(2) If it appears to the satisfaction of the court
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that notice has been regqularly given or that the party
entitled to nptice has waived, the court shall so find in
its order. When the order becomes final, it is conclusive on
all persons, whether or not in being.

NEW SECTION. Section 176. additional notice. (1) The
court may, on its own motion or on motion of a trustee or
other person interested in the trust, require that further
or additional notice be given at any state of the
proceeding. The court may prescribe the form and method of
the notice to be given.

{2) A petitioner or other person reguired toc give
notice may cause notice to be given to any person interested
in the trust without the need for a court order.

NEW SECTION. Section 177. Shortening time. The court

may for good cause shorten the time for giving a notice.

NEW SECTION. Section 178. Notice of postponed
hearings. The court may continue or postpone any hearing,
from time to  time, in the interest of justice, and no

further notice of the continued or postponed hearing is
required unless otherwise ordered by kthe court.

NEWw SECTION. Section 179. rpetitioners -- grounds for
petition. {1} Except as provided in [secticn 68], a trustee
or beneficiary of a trust may petition the court under
[sections 165 through 203] concerning the internal affairs

of the trust or to determine the existence of the trust.
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(2) Proceedings concerning the internal affairs of a
trust include, but are not limited to, proceedings for any
of the following purposes:

(a) determining questions of construction of a trust

instrument;

(b) determining the existence cor nonexistence of any
immunity, power, privilege, duty, or right;

{(c) determining the validity of a trust provision;

(d) ascertaining beneficiaries and determining to whom
property shall pass or be delivered upon final or partial
termination of the trust, to the extent the determination is
not made by the trust instrument:

(e) setrling the accounts and passing upon the acts of
the trustee, including the exercise of discretionary powers;

(£} instructing the trustee;

{g) compelling the trustee to report information about
the trust or account to the beneficiary, if:

(1} the trustee has failed to submit a requested
report or account within 60 days after written request of
the beneficiary; and

(ii) no report or account has been made within 6 moaths
preceding the request;

th) granting powers to the trustee;

(1} fixing or allowing payment of the

trustee's

compensation;
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{j) appointing or removing a trustee;

{k) accepting the resignation of a trustee;

{l) compelling redress of a breach of the trust by any
avallable remedy;

{m) approving or directing the modification or
termination of the trust;

(n) approving or directing the combinatien or division
of trusts;

(o) amending or conforming the trust instrument in the
manner required to qualify a decedent's estate for the
charitable estate tax deduction under federal law, including
the addition of mandatory governing instrument requirements
for a charitable remainder trust as required by final
regulations and rulings of the United States internal
revenue service, in any case in which all parties interested
in the trust have submitted written agreement to the
proposed changes or written disclaimer of interest;

(p) authorizing or directing transfer of a trust or
trust property to or from another jurisdiction;

{(q) directing transfer of a testamentary trust subject
to continuing ceourt Jjurisdiction from one county to another;

(r) approving removal of a testamentary trust from
continuing court jurisdiction; or

{s) reforming or excusing compliance with the

governing instrument of an organization pursuant tco [section
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104].

NEW SECTION. Section 180. Commencement of proceeding.
(1) A proceeding under [sections 165 through 203] is
commenced by filing a verified petition stating facts
showing that the petition is authorized under this chapter
and the grounds of the petition.

(2) When a petition that requires a hearing is filed
with the court clerk, the clerk shall set the matter for
hearing.

NEW SECTION. Section 181. pismissal of petition. The
court may dismiss a petition if it appears that the
proceeding is not reasonably necessary for the protection of
the interests of the trustee or beneficiary.

NEW SECTION. Section 182. Notice. At least 14 days
before the time set for the hearing on the petition, the
petitioner shall cause notice of the time and place of
hearing to be mailed to any of the following persons who are
not petitioners:

{l) all trustees;

{2} all beneficiaries who are entitled to notice; and

{3) the attorney general, if the petition is related
to a charitable trust subject to the jurisdiction of the
attorney general, unless the attorney general waives notice.

KEW SECTION. Section 183. Request For special notice.

{1) If proceedings involving a trust are pending, a
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beneficiary of the trust may, in person or by attorney,
serve on the trustee or the trustee's attorney and file with
the c¢court clerk where the proceedings are pending a written
request'stating that the beneficiary desires special notice
of the filing of petitions in the proceeding relating to any
or all of the purposes described in [section 175] and giving
an address for receiving notice by mail. Proof of service of
the request on the trustee shall be filed with the court
clerk when the request is filed.

(2) Except as provided in subsection (3), after
serving and filing a request and proof of service pursuant
to subsection (1), the beneficiary is entitled to notice
pursuant to [section 182}

{3) A request for special notice made by a beneficiary
whose right to notice is restricted by {section 70} is not
effective.

NEW SECTION. Section 1B4. Request for copy af
petition. If a trustee or beneficiary has served and filed
either a notice of appearance, in persen or by counsel,
directed to the petitioner or the petitioner's counsel in
connection with a particular petition and proceeding or a
written request for a copy of the petition, and has given an
address to which notice or a copy of the petition may be
mailed or delivered, the petitioner shall cause a copy of

the petition to be mailed to that person within 5 days after
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service of the notice of appearance or receipt of the
request.

NEW SECTION. Section 185. Authority to make necessary
orders -- temporary trustee. The court in its discretion may
make any orders and take any other action necessary or
proper to dispose of the matters presented by the petition,
including appcintment of a temporary trustee to administer
the trust in whole or in part.

NEW SECTION. Section 1B6. Appeal. An appeal may be
taken from the grant or denial of any final crder made under
[sections 165 through 203], except the fellowing:

{1) compelling the trustee to submit an account or
report acts as trustee to a beneficiary pursuant tn [section
179(2)(g) }:

(2) accepting the resignation of a trustee purcuant to
[section 179(2){k)]; or

{3} approving removal of a testamentary trust from
continuing court jurisdicticn pursuant to [section
179(2){(r)}.

NER SECTION. Section 187. Appointmeat of guardian ad
litem. (1) The court may, on its own motion or cn request of
a trustee or cther person interested in the trust, appoint a
guardian ad litem at any stage of a proceeding concerning
the trust to represent the interest of any of the Following

persons, if the court determines that representation of the
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interest otherwise would be inadequate:

{(a) a minor;

(b) an incapacitated person;

{c) an unborn person;

(d) an unascertained person;

(e) a person whose identity or address is unknown; or

(f) a designated class of persons who are not
ascertained or are not in being.

(2) If not precluded by a conflict of interest, a
guardian ad litem may be appointed to represent several
persons or interests.

(3) The reasonable expenses of the guardian ad litem,
including compensation and attorney's fees, shall be
determined by the court and paid as the court orders, either
out of trust property or by the petitioner.

{4) If no guardian ad litem is appointed, an unborn
person or an unascertained person is bound by an order to
the extent his or her interest is adeguately represented by
another party having a substantially identical interest in
the proceeding.

NEW SECTION. Section 188. Intermittent judicial
intervention in trust administration. The administration of
trusts is intended to proceed expeditiously and free of
judicial intervention, subject to the jurisdiction of the

court,
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REW SECTION. Section 189. Enforcement of
beneficiary's rights under charitable trust by attorney
general. In a case involving a charitable trust subject to
the jurisdicrion of the attorney general, the attorney
general may petition under [sections 165 through 203].

NEW SECTION. Section 180. application of part. (1)
[Sections 190 through 1%5] apply to all of the following:

{(a) a trust that is subject to [sectiens 1 through
2151; and

(b} any other trust to which the provisions of
[sections 165 through 203)] are made applicable by statute or
trust instrument.

{2) [Sections 190 through 185] do not prevent the
transfer of the place of administration of a trust or of
trust property to another jurisdiction by any other
available means.

¥EW SECTION. Section 191. fTransfer of place of
administration or property from Mentana. (1) The court may
make an order for the transfer of the place of
administration of a trust or the transfer of some or all of
the trust property to a jurisdiction outside this state as
provided in [sections 165 through 203].

(2} Except as otherwise provided in {sections 190
through 195], proceedings under [sections 165 through 203]

are governed by [sections 190 through 195].
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NEW SECTION. Section 192. contents of petition. The
petition for transfer shall set forth all of the following:

(1) the names and places of residence of the
following:

{a) the trustee administering the trust in this state;
and

(b) the trustee, including any domiciliary trustee,
who will administer the trust or trust property in the other
jurisdiction;

(2) the names, ages, and places of residence of the
living beneficiaries, as far as known to the petitianer;

(3) whether the trustee who will administer the trust
in the other jurisdiction has agreed to accept the trust. If
so, the acceptance or a copy shall be attached as an exhibit
to the petition or otherwise filed with the court;

(4) a general statement of the qualifications of the
trustee who will administer the trust in the other
jurisdiction and the amount of fiduciary bond, if any. If
the trustee is an individual, the statement shall include
the trustee's age;

(5) a general statement of the nature and value of the
property of any trust of the same trustor being administered
in the other jurisdiction by the trustee who will administer
the trust in the other jurisdiction:

{6} the name of the court, if any, having jurisdiction
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of the trustee in the other jurisdiction or of its accounts
or in which a proceeding may be had with respect to
administration of the trust or the trustee's accgunts;

(7) a statement of the character, condition, location,
and value of the trust property sought to be transferred;

(8) whether there is any pending civil action in this
state against the trustee arising out of the administration
of the trust sought to be transferred; and

(9) a statement of the reasons for the transfer.

NEW SECTION. Section 193. Notice and hearing. {1) At
least 14 days before the time set for the hearing on the
petition, the petitioner shall cause notice of the time and
place o©of the hearing to be mailed to each of the persons
named in the petition at their respective addresses as
stated in the petition.

{(2) Any person interested 1in the trust, as trustee,
beneficiary, or otherwise, may appear and file written
grounds in opposition to the petition.

NEW SECTION. Section 194. order granting transfer.
The court may, in its discretion, grant the petition and
order the trustee 0 transfer the ftrust property or to
transfer the place of administration of the +trust to the
other jurisdiction 1if, after hearing, all of the following
appear to the court:

{1) the transfer of the trust property to a trustee in
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another jurisdiction, or the transfer of the place of
administration of the trust to another Jjurisdiction, will
promote the best interests of the trust and those interested
in it, taking into account the interest in the economical
and convenient administration of the trust;

{2} the transfer will not violate the trust
instrument; and

(3) any new trustee to whom the trust property is to
pe transferred is qualified, willing, and able to administer
the trust or trust property under the trust instrument.

NEW SECTION. Section 195. mManner of  transfer —-
discharge of trustee. If a transfer is ordered under this
chapter, the court may direct the manner of transfer and
impose terms and conditions as may be just, including, but
not limited to, a requirement for the substitution of a
successor trustee in any pending litigatien in this state.
The delivery of property in accordance with the order of the
court is a discharge of the trustee in relation to all
property embraced in the order.

NEW secTION, Section 196. application. (1) [Sections
196 through 203] apply to a trust, or portion thereof,
administered in a jurisdiction outside this state.

(2) [Sections 196 through 203] do not prevent the
transfer of the place of administration of a trust or trust

property to this state by any other available means.
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NEW SECTION. Section 197. Transfer of place of
administration or property to Montana. (1) The court may
make an order accepting the transfer of the place of
administration of a trust from another Jjurisdiction to this
state or the transfer of some or all of the trust property
in another Jjurisdiction to a trustee in this state as
provided in [sections 196 through 203].

(2) Except as otherwise provided in [sections 196
through 203], proceedings under [sections 196 through 203}
are governed by this chapter.

NEW SECTION. Section 198. venve. (1) If the petition
requests that a resident of this state be appointed trustee,
the petition shall be filed in the court of the county where
the proposed principal place of administration of the trust
pursuant to [section 167] is located.

(2) If the petition requests that only a nonresident
of this state be appointed trustee, the petition shall be
filed in the court of the county where either:

(2) any beneficiary resides; or

(b} a substantial portion of the trust property to be
transferred is located or will be located.

NEW SECTION, Section 199. contents of petition. The
petition for transfer shall set forth all of the following:

(1) the names and places of residence of the

following:

_96_



10
11
12
13
14
15
16
17
18
19
20
21

22

23

24

25

LC 1074/01

(a) the trustee administering the trust in the other
jurisdiction; and

(b} the proposed trustee to whom administration of the
trust or trust property will be transferred;

{(2) the names, ages, and places of residence of all
living beneficiaries, as far as known to the petitioner;

{3} whether administration of the trust has been
subject to supervision in a jurisdiction outside this state.
If so, the petition shall state whether a petition or
appropriate request for transfer of place of administration
of the trust or trust property to this state has been filed,
if necessary, with the court in the other jurisdiction, and
the status of the petiticn or request.

{4) whether the trustee proposed to administer the
trust in this state has agreed to accept the trust in this
state. If the trustee has agreed, the acceptance shall be
attached as an exhibit to the petition or otherwise filed
with the court.

(5) a general statement of the qualifications of the
trustee proposed to administer the trust in this state and
the amount of any bond to be requested. If the trustee is an
individual, the statement shall include the trustee's age.

{6) a copy of the trust instrument or 2 statement of
the terms of the trust instrument in effect at the time the

petition is filed, including all amendments thereto;
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{(7) a statement of the character, condition, location,
and value of the trust property sought to be transferred;
and

(8) a statement of the reasons for the transfer.

NEW SECTION. Section 200. Rotice and hearing. (1) At
ieast 14 days before the time set for the hearing on the
petition, the petitioner shall cause notice of the time and
place of the hearing to be mailed to each of the perscns
named in the petition at their respective addresses as
stated in the petition.

{2) Any person interested 1in the trust, as trustee,
beneficiary, or otherwise, may appear and file written
grounds in opposition to the petition.

NEw SECTION. Section 207. order accepting transfer
and appointing trustee. (1) The court may, in its
discretion, grant the petition and issue an order accepting
transfer of trust property or the place of administration of
the trust to this state and appoint a trustee to administer
the trust in this state, if, after hearing, all of the
following appear to the court:

(a) the transfer of the trust property to a trustee in
this state, or the transfer of the place of administration
of the trust to this state, will promote the best interests
of the trust and those interested in it, taking into account

the interest in the economical and convenient administration
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of the trust;

(b) the transfer will not violate the trust
instrument;

(¢) the trustee appointed by the court to administer
the trust in this state, and to whom the trust property is
toe be transferred, is qualified, willing, and able to
administer the trust or trust property under the trust
instrument; and

{d} the proper court in the other jurisdiction has
approved the transfer if approval is necessary under the law
of the other jurisdiction.

(2) If the court grants the petition under subsection
(1), the court shall require the trustee to give a bond, if
necessary under the law of the other jurisdiction or of this
state, and may require bond as provided in [section 49].

NEW SECTION. Section 202. conditional order accepting
transfer. - If appropriate to facilitate transfer of the trust
propecrty or the place of administration of a trust to this
state, the court may issue a conditional order appointing a
trustee to administer the trust in this state and indicating
that transfer to this state will be accepted if transfer is
approved by the proper court of the other jurisdiction.

NEW sEcTION. Section 203. aAdministration of
transferred trust. A trust transferred to this state

pursuant to Isections 165 through 203] shall be administered
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in the same manner as a trust of that type created in this

state.

NEW SECTION. Section 204. rersonal liability of
trustee to third persons on contracts- (1) Unless otherwise
provided in the contract or in [sections 165 through 203},
a trustee is not personally liable on a contract properly
entered into in the trustee's fiduciary capacity in the
course of administration of the trust unless the trustee
fails to reveal the trustee's representative capacity or
identify the trust in the contract.

(2) The personal liability of a trustee on a contract
entered into before Octocber 1, 1989, is governed by prior

law and not by this section.

NEW SECTION. " Section 205. Personal liability of
trustee arising Erom ownership or control of trust estate.
A trustee is personally liable for obligations arising from
ownership or control of trust property only if the trustee

is personally at fault.

MEW SECTION. Section 206. Perscnal liability of
trustee for torts. A trustee is personally liable for torts
committed in the course of administration of the trust only
if the trustee is personally at fault.

NEW SECTION. Section 207. Liability of dissenting

cotrustee to third persons. (1) A cotrustee who does not

join in exercising a power held by three or more cotrustees
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is not liable to third persons for the consequences of the
exercise of the power.

(2) A dissenting cotrustee who joins in an action at
the direction of the majority cotrustees is not liable to
third persons for the action if the dissenting cotrustee
expresses the dissent in writing to any other cotrustee at
or before the time the action is taken.

{3) This section does not excuse a cotrustee from
liability for failure to discharge the cotrustee's duties as
a trustee,

NEW SECTION. Section 208. assertion of claims against
trust. A claim based on a contract entered into by a trustee
in the trustee's representative capacity, on an obligation
arising from ownership or contrel of trust property, or on a
tort committed in the course of administration of the trust
may be asserted against the trust by proceeding against the
trustee in the trustee's representative capacity, whether or

not the trustee is personally liable on the claim.

NEW SECTION. Section 209. Liability as between
trustee and trust estate. The question of liability as
between the trust estate and the trustee perscnally may be
determined in a proceeding under [section 179].

NEW SECTLION. Section 210. Protection of third person

dealing with trustee. With respect to a third person dealing

with a trustee or assisting a trustee in the conduct of a

-101-

10
11
12
13
14
15
16
17
i8
19
20
23
22
23
24

25

LC 1074/01

transaction, if the third person acts for a valuable
consideration and without actual knowledge that the trustee
is exceeding the trustee's powers Or improperly exercising
them:

(1) the third person is not bound to inquire whether
the trustee has power to act or is properly exercising a
power and may assuie without inguiry the existence of a
trust power and its proper exercise; and

{2) the third person is fully protected in dealing
with or assisting the trustee just as if the trustee has and
is praoperly exercising the power the trustee purports to
exercise.

NEW SECTION. Section 211. application of property
delivered to trustee by third person. A third person is not
bound to ensure the proper application of trust property
paid or delivered to the trustee.

NEW _SECTICN. Section 212. protection of third person
dealing with former trustee. If a third perscn acting for a
valuable consideration enters into & transaction with a
former trustee without knowledge that the person is no
longer a trustee, the third person is fully protected Jjust
as if the former trustee were still a trustee.

NEW SECTION. Section 213. Effects on real property
transactions. (1) This section relates cnly to conveyances

of real property to or from a trust, and supplements, but
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does not modify other substantive provisions of [sections 1
through 215] relating to the creation or validity of trusts.
This section does not affect conveyances recorded prior to
October 1, 1989.

(2) Except as otherwise provided in [sections L
through 215}, a conveyance of real property to a trustee
designated as such in the conveyance vests the whole estate
conveyed in the trustee, subject only to the trustee's
duties. The beneficiaries of the trust take no estate or
interest in the real property, but may determine or enforce
the terms of the trust as provided in [sections 1 through
215].

(3) An instrument creating or amending a trust need
not be recorded, but may be if properly acknowledged.

(4) 1If there is no clear reference to or designation
of a grantee as trustee in a conveyance (nor in a separately
recorded instrument recorded in the same county as the
conveyance and describing the same property as described in
the conveyance), the conveyance shall be considered to be
absolute to the grantee, in favor of purchasers or
encumbrancers from the grantee, who were without actual
knowledge and who acted for a wvaluable consideration,
despite any valid trust which may exist.

{5) Unless limitations upon a trustee's power or

authority are set forth in the recorded conveyance of real
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property to the trustee or in a separate trust instrument
{or portion thereaf, or abstract thereof) recorded in the
same county, there are no limitations upon the trustee's
power or authority to convey or encumber the real property
in favor of third persons who were without actual knowledge
and who acted for a valuable consideration. A separate trust
instrument incorporated by reference in a conveyance to a
trustee cannot 1limit the trustee's power or authority to
convey or encumber unless the limitations are set forth in
the trust instrument (or portion thereof or abstract
therecf) which is alsc recorded in the county where the real
property is located. An amendment to a recorded ctrust
instrument may not affect the power or authority of a
trustee to convey or encumber unless it is also recorded in
the same place.

{6) A subsequent conveyance from a person designated
in the original conveyance as trustee (or from his successor
trustee) conveys the whole estate wvested in the trustee,
except as limited by the terms of the conveyance. The
identity of any successcr trustee may be established by a
recorded affidavit of the successor trustee specifying his
name and address and the date and circumstances of his
succession, and confirming that he is currently lawfully
serving in such capacity.

(7) In an action or proceeding by a third person
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involving the real property granted to a trustee, the person
designated as trustee in the original conveyance, or the
successor trustee as established in subsection (6), or, if
none, the person then actually serving as trustee, or, if
none, any beneficiary designated by the court to represent
the interests of the beneficiaries, shall be considered the
only necessary representative of the trust and of all
persons with an interest therein. A judgment is binding upon
and conclusive against the trust and all perscons interested
therein as to all matters finally adjudicated in the
judgment.

NEW SECTION. Section 214. C(Creditor's rights against
revocable trust during trustor's lifetime. If the trustor
retains the power to revoke the trust in whole or in part,
the trust property is subject to the claims of creditors of
the trustor to the extent of the power of revocation during
the lifetime of the trustor.

NEW SECTION. Section 215. cCreditor's rights against
revocable trust after trustor's death. Upon the death of a
trustor who had retained the power to revoke the trust in
whole orrin part, the property that was subject to the power
of revocation at the time of the trustor's death is subject
ta the claims of creditors of the decedent trustor's estate
and to the expenses of administration of the estate to the

extent that the decedent trustor's estate is inadegquate to

-105~

10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

25

LC 1074/01

satisfy those claims and expenses.

Section 216. Section 2-2-103, MCA, is amended to read:

"2-2-103. Public trust. (1) The holding of public
office or employment is a public trust, created by the
confidence which the electorate reposes in the integrity of
public officers, legislators, and employees. A public
officer, legislator, or employee shall carry out his duties
for the benefit of the people of the state.

{2) A public officer, legislator, or employee whose
conduct departs from his fiduciary duty is liable to the
people of the state as a trustee of property, is liable to a
beneficiary wunder #2-28-203¢2y [section 77]. and shall
suffer such other liabilities as a private fiduciary would
suffer for abuse of his trust. The county attorney of the
county where the <trust is violated may bring appropriate
judicial proceedings on behalf of the people. Any moneys
collected in such actions shall be paid to the general fund
of the aggrieved agency.

(3) The following sections set forth various rules of
conduct, the transgression of any of which is, as such, a
violation of fiduciary duty, and various ethical principles,
the transgression of any of which 1is not, as such, a
violation of fiduciary duty."

Section 217. Section 31-2-209, MCA, is amended to

read:
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*31-2-209, Assigament -- when void. An assignment for
the benefit of creditors is void against any creditor of the
assignor not assenting thereto in the following cases:

(1) if it gives a preference dependent upon any
condition or contingency or with any power of revecation
reserved;

(2) 1if it tends tc coerce any creditor to release or
compromise his demand;

(3) 4if it provides for the payment cof any claim known
by the assignor to be false or fraudulent or for the payment
of more wupon any claim than is known to be justly due from
the assignor;

(4) 1if it reserves any interest in the assigned
property or 1in any part thereof to the assignor or for his
benefit, before all existing debts are paid;

(5) if it confers upon the assignee any power which,
if exercised, might prevent or delay the immediate
conversion of the assigned property to the purposes of the
trust;

(6) if 1t exempts him from liability for neglect of
duty or misconduct;

(7) if it violates F2-28-203{1} [section 77]."

Section 218. section 70-20-101, McA, is amended to

read:

"70-20-101. Transfer to be in writing —- statute of
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frauds. No estate or interest in real property., other than
an estate at will or for a term not exceeding 1 veary-ar-any
trust““overhor-pewcr—concerning—it-ormin—any—manner—re}ating
therets can be created, granted, assigned, surrendered, or
declared otherwise than by operation of law or a conveyance
or other instrument in writing, subscribed by the party
creating, granting, assigning, surrendering, or declaring it
or by his lawful agent thereunto authorized by writing.”

Section 219. Section 82-1-304, MCA, is amended to
read:

“g>-1-304. Administration of the trust. (1) The
administration of the trust shall comply with the
appropriate provisions regulating trusts contained in Title
72.

{2) No trustee or attorney fees may be paid from the
trust proceeds.

{3} All bonuses, rental payments, royalties, and other
income shall be paid to the trustee until the trust is
terminated and notice of its termination given to all
interested parties. The trustee shall distribute all money
held in the trust to the person or persons entitled to it
upon the order of the district court.

(4) A trust in favor of unlocatable owners shall be in
force until the unlocatable owners of the mineral interest

in question have successfully claimed the share of funds
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held in trust and filed the notice provided in 82-1-306.
{S) The trustee shall invest funds under his
management in the manner of a prudent man, as defined—in

72-2*-3084 provided in {section 89], Fifty percent of the

interest earned on each trust shall be credited to the
general fund of the county in which the mineral interest is
located to defray the costs of administration.

(6) Funds held in the trusts are subject to the
provisions governing abandoned property contained in Title
76, chapter 9."

NEW secTioN. Section 220. Repealer. Sections
72-12-101 through 72-12-103, Title 72, chapters 20 through
25, sections 72-27-101 and 72-27-102, MCA, are repealed.

NEW SECTION. Section 221. cCodification  instructioa,
[Sections 1 through 215] are intended ta be codified as an
integral part of Title 72 and the provisions of Title 72
apply to [sections 1 through 215].

-End-
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APPROVED BY COMMITTEE
ON JUDICIARY

SENATE BILL NO. 313

INTRODUCED BY MAZUREK, CRIPPEN, BISHOP

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO TRUSTS AND TRUSTEES; AMENDING SECTIONS
2-2-103, 31-2-209, 70-20-101, AND B82-1-304, MCA; AND
REPEALING SECTIONS 72-12-101 THROUGH 72-12-103, TITLE 72,
CHAPTERS 20 THROUGH 25, AND SECTIONS 72-27-101 AND

72-27-102, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. [Sections 1
through 215] shall be known and may be cited as the "Trust
Code™,

NEW SECTION. Section 2. General rule concerning
apélication of trust code. Except as otherwise provided by
statute:

(1) After September 30, 1989, [sections 1 through 215]
apply to all trusts regardless of when they were created,
unless in the opinien of the court, application of a
particular provision of [sections 1 through 215] would
substantially interfere with the rights of the parties and

other interested persons, in which case the particular

provision of [sections 1 through 21%5] does not apply and
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(2) After September 30, 1989, [sections 1 through 215}
apply to all proceedings concerning trusts whenever
commenced, unless in the opinion of the court, application
of a particular provision of [sections 1 through 215] would
substantially interfere with the effective conduct of the
proceedings or the rights of the parties and other
interested persons, in which case the particular provision
of [sections 1 through 215} does not apply and prior law
applies,

NEW SECTION. Section 3. cCommon law as law of state.
Except to the extent that the common law rules governing
trusts are modified by statute, the common law as to trusts
is the law of this state.

NEW SECTION. Section 4. cConstructive and resulting
trusts not affected. Other than [sections 19 through 23],
nothing in [secticns 1 through 215] affects the law relating
to constructive or resulting trusts.

NEW SECTION. Section 5. Application of code to
charitable trusts. Unless otherwise provided by statute,
[sections 1 through 215) apply to charitable trusts that are
subject to the jurisdiction of the attorney general.

NEW SECTION. Section 6. Laws affecting construction
and operation of wills apply to trusts. (1) Title 72,
chapter 2, part 5 and 72-3-901 apply to the construction and

operation of trusts, except as provided in subsection (2},
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(2} This section does not apply to any trust if its
terms expressly or Dby necessary implicaticon make this
section inapplicable to it.

(3} For purposes of [sections 1 through 215],
references in Title 72, chapter 2, part 5 and in 72-3-901 to
a "testator™ refer to the trustor, references to a "will"
refer to a trust, references to a "devisee" refer to a trust
beneficiary, and references to a "“devise" refer to a trust
distribution.

NEW SECTION. Section 7. Definitions. As used in
[sections 1 through 215] wunless the context requires
otherwise the following definitions apply:

{1) "Beneficiary" means a person who has any present
or future interest, vested or contingent, and alsoc includes
the owner of an interest by assignment or other transfer
and, as it relates to a charitable trust, includes any
person entitied to enforce the trust.

{2) "Person" means an individual, a corporation, an
crganization, or other legal entity.

{3} "Property" includes both real and perscnal
property or any interest therein and means anything that may
be the subject of ownership.

(4) "Trust" when not gualified by the word "resulting"
or "constructive", includes any express trust, private or

charitable, with additions thereto, wherever and however
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created., It also includes a trust created or determined by
judgment or decree under which the trust is to be
administered in the manner of an express trust. The term
does not include conservatorships, perscnal representatives,
custodial arrangements pursuant to chapter 26 of this title,
business trusts providing for certificates to be issued to
beneficiaries, common trust funds, voting trusts, security
arrangements, liguidation trusts, and trusts for the primary
purpose of paying debts, dividends, interest, salaries,
wages, profits, pensions, or employee benefits of any kind
and any arrangement under which a person is nominee or
escrowee for another.

(3) M"Trustee" means the person holding property in
trust. The term includes an original, additiconal, or
successor trustee, whether or not appointed or confirmed by
a court.

{6) "Trustor" means the person who creates a trust.

(7) "Trust company" means an entity which has
qualified to engage in and conduct a trust business in this
state.

{8) "Trust property"” means the property held in trust.

NEW SECTION. Section 8. Reference to statutes -—-
amendments and additions. Whenever a reference is made to
any portion of [sections 1 through 215] or to any other law,

the reference applies to all amendments and additions made,
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NEW SECTION. Section 9. methods of creating trust.
Subject to other provisions of [sections 1 through 72], a
trust may be created by any of the following methods:

{1) a declaration by the owner of property that the
owner holds the property as trustee;

(2) a transfer of property by the owner during the
owner's lifetime to another person as trustee;

{3) a testamentary transfer of property by the owner
to another perscn as trustee;

(4} an exercise of a power of appointment to another
person as trustee; or

{S) an enforceable promise to create a trust,

NEW SeECTION. Section 10. Intention to create trust.
A trust is created only if the trustor properly manifests an
intention to create a trust.

NEW SECTION. Section 11. Trust property. (1) A trust
is created only if there is trust property.

(2) The requirement of subsection {1} may be satisfied
if the trust (or its trustee) is designated to be
beneficiary of the proceeds of an insurance contract, an
annuity contract, an employee benefit plan, an individual
retirement account, or similar device, even though the
designation may be revoked.

NEW SECTION. Section 12. Trust purpose. A trust may

be created for any purpose that is not illegal or against
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public policy.

NEW SECTION. Section 13. Trust for indefinite or
general purposes. A trust created For an indefinite or
general purpose is not invalid for that reason if it can be
determined with reasonable certainty that a particular use
of the trust property comes within that purpose.

NEW SECTION. Section 14. pesignation of beneficiary.
(1) A trust, other than a charitable trust, is created only
if there is a beneficiary.

{2) The requirement of subsection (1) is satisfied if
the trust instrument provides for either of the following:

{a) a beneficiary or class of beneficiaries that is
ascertainable with reasonable certainty or that is
sufficiently described so it ecan be determined that some
person meets the description or is within the class; or

(b) a grant of power to the trustee Oor some other
person to select the beneficiaries based on a standard or in
the discretion of the trustee or other person.

NEW SECTION. Section 15. Designation of trust or
trustee as beneficiary. (1) A trust or trustee may be
designated as the beneficiary of the proceeds of an
insurance contract, an annuity contract, an employee benefit
plan, an individual retirement account, or similar device if
the designation 1is made in accordance with the contract,

plan, accocunt, or device.

—6- SB 313



10
11

12

13
14
15
16

17
18
19
20
21
22
23
24

25

SB 0333/02

(2) Subsection (1) applies even though the trust or
trustee is named or tc be named by will or trust and whether
or not the will or trust is in existence at the time of the
designation.

NEW SECTION. Section 16. statute of frauds. A trust
is not wvalid unless evidenced by one cof the following
methods:

{1} by a written instrument signed by the trustee, or
by the trustee's agent if authorized in writing to do so;

(2} by a written instrument signed by the trustor, or
by the trustor's agent if authorized in writing to do so; or

(3) by operation of law.

NEW SECTION. Section 17. consideration. Consideration
is not required to create a trust, but a promise to create a
trust in the future is enforceable only if the requirements

for an enforceable contract are satisfied.

NEW SECTICON. Section 1B. Exception to doctrine of
merger, If a trust provides for one or more successor
beneficiaries after the death of the trustor, the trust is
not invalid, wmerged, or terminated in either of the
following circumstances:

(1) where there is one trustor who is the sole trustee
and the scole beneficiary during the trustor's lifetime; or

{2) where there are two or more trustors, cone or more

of whom are trustees, and the beneficial interest in the
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trust is in one or more of the trustors during the lifetime
of the trustors.

NEW SECTION. Section 19. Resulting trust upon failure
of trust. Where the owner of property gratuitously transfers
it and manifests in the trust instrument an intention that
the transferee should hold the property in trust but the
trust fails, the transferee holds the trust estate as a
resulting trust for the transferor or his estate, unless:

{l) the transferor manifested in the trust instrument
an intention that no resulting trust should arise; or

(2) the intended trust fails for illegality and the
policy against unjust enrichment of the transferee is
outweighed by the policy against giving relief to a person
who has entered into an illegal transaction.

NEW SECTION. Section 20. Resulting trust upon £full
performance of trust. Where the owner o©of property
gratuitously transfers it subject to a trust which is
properly declared and which is fully performed without
exhausting the trust estate, the trustee holds the surplus
as a resulting trust for the transferor or his estate,
unless the transferor manifested in the trust instrument an
intention that no resulting trust of the surplus should

arise.

NEW SECTION. Section 21. purchase money resulting

trust. (1) Where a transfer of ©property is made to one
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person and the purchase price is paid by another, a
resulting trust arises in favor of the person who paid the
purchase price,

{2) Subsection (1} does not apply in any of the
following circumstances:

{a) whenever the party paying the purchase price
manifests an intention that no resulting trust should arise;

(b) whenever the transferee is a spouse, child, or
other natural object of the bounty of the person who paid
the purchase price; or

{c} whenever the transfer is made in order to
accomplish an illegal purpose and the policy against unjust
enrichment of the transferee is outweighed by the policy
against giving relief to a person who has entered into an
illegal transaction.

13) Subsection (2)(b) does not apply if the party
paying the purchase price manifested an intention that the
transferee should not have the beneficial interest in the
property.

NEW SECTION. Section 22, constructive trust. A
constructive trust arises when a person holding title to
property is subject to an equitable duty to convey it to
another on the ground that the person holding title would be

unjustly enriched if he were permitted to retain it.

NEW SECTION. Section 23. Resulting trusts,
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constructive trusts —— statute of frauds. Resulting trusts
and constructive trusts are considered to arise by operation

of law and are valid under {section 16{3}].

NEW SECTION. Section 24. Restraint on transfer of
income. Except as provided in (section 28], if the trust
instrument provides that a beneficiary's interest 1is not
subject to voluntary or involuntary transfer, the
beneficiary's interest in income under the trust may not be
transferred and 1is not subject to enforcement of a money

judgment until paid to the beneficiary.

NEW SECTION. Section 25. Restraint on transfer of
principal. (1) Except as provided in subsection (2) and in
[section 28}, if the trust instrument provides thaf a
beneficiary's 1interest in principal 1is not subject to
voeluntary or involuntary transfer, the beneficiary's
interest in principal may not be transferred and is not
subject to enforcement of a money judgment until paid to the
beneficiary.

(2) After an amount of principal has become due and
payable to the beneficiary under the trust instrument, upon
petition to the court by a judgment creditor, the court may
make an order directing the trustee to satisfy the money
judgment out of that principal amount. The court in its

discretion may issue an order directing the trustee to

satisfy all or part of the Jjudgment out of that principal
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amount .

NEW SECTION. Section 26. Trust for support. Except as
provided in {section 28], if the trust instrument provides
that the trustee shall pay income or principal or both for
the education or support of a beneficiary, the beneficiary's
interest in income or principal or both under the trust may
not be transferred and is not subject to the enforcement of
a money judgment until paid to the beneficiary.

NEW SECTION. Section 27. Transferee or creditor
cannot compel truskee to exercise discretion —- liability of
trustee for payment to or for beneficiary. (l) If the trust
instrument provides that the trustee shall pay teo or for the
benefit of a beneficiary so much of the income or principal
or both as the trustee in the trustee's discretion sees fit
to pay, a transferee or creditor of the beneficiary may not
compel the trustee to pay any amount that may be paid only
in the exercise of the trustee's discretion.

{2) If the trustee has knowledge of the transfer of
the beneficiary’s interest or has been served with process
by a Jjudgment crediter seeking to reach the beneficiary's
interest, and the trustee pays to or for the benefit of the
beneficiary any part of the income or principal that may be
paid only in the exercise of the trustee's discretion, the
trustee is liable to the transferee or crediter to the

extent that the payment to or for the benefit of the
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beneficiary impairs the right of the transferee or creditor.
This subsection does not apply if the beneficiary's interest
in the trust is subject to a restraint on transfer that is
valid under [section 24 or 251.

{3) This section applies regardless of whether the
trust instrument provides a standard for the exercise of the
trustee's discretion.

(4) Nothing in this section 1limits any right the
beneficiary may have to compel the trustee to pay to or for
the benefit of the beneficiary all or part of the income or
principal.

NEW SECTION. Section 28. where trustor is
beneficiary. (1) IE the trustor is a beneficiary of a trust
created by the trustor and the trustor's interest is subject
to a provision restraining the wvoluntary or involuntary
transfer of the trustor's interest, the restraint is invalid
against transferees or creditors of the trustor. The
invalidity of the restraint on transfer does not affect the
validity of the trust.

(2) IE the trustor is the beneficiary of a trust
created by the trustor and the trust instrument provides
that the trustee shall pay income or principal or both for
the education or support of the beneficiary or gives the
trustee the discretion to determine the amount cf income or

principal or both to be paid to or for the benefit of the
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trustor, a transferee or creditor of the trustor may reach
the maximum amount that the trustee could pay to or for the
benefit of the trustor under the trust instrument, not
exceeding the amount of the trustor's proportionate
contribution to the trust.

NEW SECTION. Section 29. pisclaimer not a transfer.
A disclaimer or renunciation by a beneficiary of all or part
of his interest under a trust shall not be considered a
transfer under [section 24 or 25].

NEW SECTION. Section 30. Presumption of revocability.
Unless a trust 1s expressly made irrevocable by the trust
instrument, the trust is revocable by the trustor. This
section applies only where the trustor is domiciled in this
state when the trust is created, where the trust instrument
is executed in this state, or where the trust instrument
provides that the law of this state governs the trust.

NEW SECTION. Section 31. Method of revocation by
trustor. (1} A trust that is revocable by the trustor may be
revoked in whole or in part by any of the following methods:

ta) by compliance with any method of revocation
provided in the trust instrument; or

{b) by a writing (other than a will) signed by the
trustor and delivered to the trustee during the lifetime of
the trustor. If the trust instrument explicitly makes the

method of revocation provided in the trust instrument the
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exclusive method of revocation, the trust may not be revoked
pursuant to this subsection.

{2} A trust may not be revoked by an attorney-in-fact
under a power of attorney unless it is expressly permitted
by the trust instrument.

{3) Nothing in this section limits the authority to
modify or terminate a trust pursuant to [section 33 or 34]
in an appropriate case.

(4) The manner of revocation of a trust revocable by
the trustor that was created by an instrument executed
before October 1, 1989, is governed by prior law and not by
this section.

NEW SECTICN. Section 32. Power to revoke includes
power to modify. Unless the trust instrument provides
otherwise, if a trust 1is revocable by the trustor, the
trustor may modify the trust by the procedure for
revocation.

NEW SECTION. Section 33, Modification or termination
of irrevocable trust by all beneficiaries. (1) Except as
provided in subsection (2), if all beneficiaries of an
irrevocable trust consent, they may compel modification or
termination of the trust upon petition to the court.

(2) Tf the continuance of the trust is necessary to
carry out a material purpose of the trust, the trust cannot

be modified or terminated unless the court, in its
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discretion, determines that the reascn for doing so under
the circumstances outweighs the interest in accomplishing a
material purpose of the trust. Under this section the court
does not have discretion to permit termination of a trust
that is subject to a valid restraint on transfer of the
beneficiary's interest as provided in [sections 24 through
291.

NEW SECTION. Section 34. Modification or termination
by trustor and all beneficiaries. (1) If the trustor and all
beneficiaries of a trust coasent, they may compel the
modification or termination of the trust.

(2) If any beneficiary does not consent to the
modification or termination of the trust, upon petition to
the court, the other beneficiaries, with the consent of the
trustor, may compel a modification or a partial termination
of the trust if the interests of the beneficiaries who do
not consent are not substantially impaired.

(3) 1If the trust provides for the disposition of
principal to a class of persons described only as "heirs" or
"next of kin" of the trustor, or using other words that
describe the class of all persons who would take under the
rules of intestacy, the court may 1limit the class of
beneficiaries whose consent is needed to compel the
modification or termination of the trust to the

beneficiaries who are reasonably likely to take under the
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circumstances.

NEW SECTION, Section 35. Guardian ad litem. For the
purposes of ([sections 33 and 34}, the consent of a
beneficiary who is legally incapacitated, unascertained, or
unborn may be given 1in proceedings before the court by a
guardian ad litem, if it would be appropriate to do so. 1In
this case the guardian ad litem may rely on general family
benefit accruing to 1living members of the beneficiary's
family as a basis for approving a modification or
termination of the trust.

NEW SECTION. Section 36. No conclusive presumption of
fertility. In determining the class of beneficiaries whose
consent is necessary to modify or terminate a trust pursuant
to [section 33 or 34], the presumption of fertility is
rebuttable.

NEW SECTION. Section 37. fTermination of trusts ——
trustee's powers on termination. (1) A trust terminates when
any of the following occurs:

{a}) the term of the trust expires;

(b) the trust purpose is fulfilled;

(c) the trust purpose becomes unlawful;

(d) the trust purpose becomes impossible to fulfill;

{e) the trust 1s revoked.

{(2) On termination of the trust, the trustee continues
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to have the powers reasonably necessary under the

circumstances to wind up the affairs of the trust.

NEW SECTION. Section 38. Trust with uneconomically
low principal. {1) On petition by a trustee or beneficiary,
if the court determines that the fair market wvalue of the
principal of a trust has become so low in relation to the
cost of administration that continuation of the trust under
its existing terms will defeat or substantially impair the
accomplishment of its purposes, the court may, in its
discretion and in a manner that conforms as nearly as
possible to the intention of the trustor, order any of the
following:

{a) termination of the trust;

{b} modification of the trust; or

(c) appeintment of a new trustee.

(2) Notwithstanding subsection (1), if the trust
principal does not exceed $20,000 in value, the trustee has
the power to terminate the trust.

{3) The existence of a trust provisicn restraining
transfer of the beneficiary's interest does not prevent
application of this section.

NEW SECTION. Section 39. Modification or termination.
(1} On petition by a trustee or beneficiary, the court may
modify the administrative or dispositive prowvisions of the

trust or terminate the trust if the continuation of the
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trust under its terms would defeat or substantially impair
the accomplishment of the purposes of the trust, whether by
the imposition of tax, the allocation of beneficial interest
inconsistent with such purposes, or by other reason. In this
case, if necessary to carry out the purposes of the trust,
the court may order the trustee to do acts that are not
authorized or are forbidden by the trust instrument.

(2) The court shall consider a trust provision
restraining transfer of the beneficiary's interest as a
factor in making its decision whether to modify or terminate
the trust, but the court is not precluded from exercising
its discretion to modify or terminate the trust solely

because of a restraint on transfer.

NEW SECTION. Section 40. bpisposition of property upon
termination. At the termination of a trust, the trust
property shall be disposed of as follows:

(1) In the case of a trust that 1is revcocked by the
trustor, as directed by the trustor.

(2) In the case of a trust that is terminated by the
consent of the trustor and all beneficiaries, as agreed by
the trustor and all beneficiaries.

{3) In any other case, as provided in the trust
instrument or in a manner directed by the court that
conforms as nearly as possible to the intention of the

trustor as expressed in the trust instrument. If a trust is
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terminated by the trustee pursuant to [section 38(2)), the
trust property shall be distributed as determined by the

trustee pursuant to this subsection.

NEW SECTION, Section 41. cCombination of similar

trusts. If the terms of two or more trusts are substantially
similar, on petition by a trustee or beneficlary, the court,
for goocd cause shown, may combine the trusts if the court
determines that administratjon as a single trust will not
defeat or substantially impair the accomplishment of the
trust purposes or the interests of the beneficiaries.

NEW SECTION. Section 42. pivision of trusts. On
petition by a trustee or beneficiary, the court, for good
cause shown, may divide a trust into two or more separate
trusts, if the court determines that dividing the trust will
not defeat or substantially impair the accomplishment of the
trust purposes or the interests of the beneficiaries.

NEW SECTION. Section 43. charitable trust. A
charitable trust, or the charitable portion of a trust,
subjects the trustee to equitable duties to deal with the

trust property for a charitable purpose.

NEW SECTION. Section 44. charitable

purposes.
Charitable purposes include:
{l) the rélief of poverty;
[2) the advancement of education;
(3) the advancement of religion;
-19- SB 333
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(4) the promotion of health:
(5) governmental or municipal purposes; Or
(6) other purposes the accomplishment of which are

beneficial to the community.

NEW SECTION., Section 45. Enforcement of a charitable
trust. The attorney general, a cotrustee, or a persocn who
has a special interest in the enforcement of the charitable
trust can maintain a suit for the enforcement of a
charitable trust, but not persons who have no special
interest or the

trustor or his heirs or personal

representative.

NEW secTION. Section 46. Ccy pres doctrine. It
property is given in trust to be applied to a particular
charitable purpose, and it is or becomes impossible,
impracticable, or illegal to carry out the particular
purpose, and if the trustor manifested a general intention
to devote the property to charitable purposes, the trust
need not fail. The court may direct the application of the
property to some charitable purpose which falls within the
general charitable intention of the trustor.

NEW SECTION. Section 47. Acceptance of trust by
trustee. (1) The person named as trustee may accept the
trust, or a modification of the trust, by one of the
following methods:

(a) signing the trust instrument or the Ltrust
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instrument as modified, or signing a separate written
acceptance; or

{b) knowingly exercising powers or performing duties
under the Ltrust instrument or the trust instrument as
modified, except as provided in subsection (2).

{2) In a case where there is an immediate risk of
damage to the trust property, the person named as trustee
may act to preserve the trust property without accepting the
trust or a modification of the trust, if within reasonable
time after acting the person delivers a written rejection of
the trust or the modification of the trust to the <trustor
or, if the trustor is dead or incompetent, to a beneficiary.
This subsection does not impose a duty on the person named
as trustee to act.

NEW SECTION. Section 48. Rejection of  trust -
nonliability of person who rejects trust. (1) A person named
as trustee may in writing reject the trust or a modification
of the trust.

{2) If the person named as trustee does not accept the
trust or a modification of the trust by a method provided in
[section 47(1)] within a reasonable time after learning of
being named as trustee or of the modification, the person
has rejected the trust or the modification.

(3) A person named as trustee who rejects the trust or

a modification of the trust is not liable with respect to
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the rejected trust or modification.

NEW SECTION. Section 49. Trustee's bond. (1) A
trustee is not required to give a bond to secure performance
of the trustee's duties, wunless either of the following
circumstances eceur OCCURS:

(a) A bond is required by the trust instrument.

(b} Notwithstanding a waiver of bend in the trust
instrument, a bond is found by the court to be necessary to
protect the interests of beneficiaries.

{2) Notwithstanding subsection {l){a), the court may
excuse a requirement of & bond, reduce or increase the
amount of a bond, release a surety, permit the substitution
of another bond with the same or different sureties, or
accept another form of security.

(3) If a bond is required, it shall be filed or
served, in the amount, and with sureties and liabilities as
provided in the trust instrument or as ordered by the court.

(4) Except as otherwise provided in the trust
instrument or ordered by the court, the cost of the bond
shall be charged against the trust.

{5) A trust company may not be required to give a
bond, notwithstanding a contrary provision 1in the trust

instrument.

NEW SECTION, Section 50. cCertificate of trustee. On

application by the trustee, the clerk of the district court
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shall issue a certificate that the trustee is a duly
appointed and acting trustee under the trust if the court
file shows the incumbency of the trustee.

NEW SECTION. Section 51. Cotrustees. (1) Unless
otherwise provided in the trust instrument, a power vested
in two trustees may only be exercised by their unanimous
action.

({2) Unless otherwise provided in the trust instrument,
a power vested in three or more trustees may be exercised by

a majority of such trustees.

NEW SECTION. Section 52. vacancy in office of
cotrustee. Unless otherwise provided in the trust
instrument, if a wvacancy occurs in the office of a
cotrustee, the remaining cotrustee or cotrustees may act for
the trust as if they are the only trustees.

NEW SECTION. Section B3. Temporary incapacity of
cotrustee. Unless otherwise provided in the trust
instrument, 1f a cotrustee is wunavailable to perform the
duties of the cotrustee because of absence, illness, or
other temporary 1incapacity, the remainring cotrustee or
cotrustees may act for the trust when necessary to
accomplish the purposes of the trust or to avoid irreparable
injury to the trust property as if they are the only

trustees.

NEW SECTION. Section 54, Resignation of the trustee.
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{1) A trustee who has accepted the trust may resign only by
one of the following methods:

(a) as provided in the trust instrument;

{b) in the case of a revocable trust, with the consent
of the person holding the power to revoke the trust;

(¢) in the case of a trust that is not revocable, with
the consent of only all of the adult beneficiaries who are
receiving or are entitled to receive income under the trust
or to receive a distribution of principal if the trust were
terminated at the time consent is sought; or

{d) pursuant to a court order obtained as provided in
subsection (2).

(2) On petition by the trustee, the court shall accept
the trustee's resignation. The court may also make any
orders necessary for the preservation of the trust property.
including the appointment of a receiver or & temporary
trustee.

NEW SECTION. Section 55. Liability upon resignation.
The liability fér acts or omissions of a resigning trustee
or of the sureties on the trustee's bond, if any, is not
released or affected in any manner by the trustee's
resignation.

NEW SECTION. Section 56. Removal of a trustee. (1) A
trustee may be removed in accordance with the trust

instrument or by the court on its own motion or on petitian
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of a cotrustee aor beneficiary.

{2} The grounds for removal of a trustee by the court
include the following:

(a) if the trustee has committed a breach of the
trust;

{b) Lif the trustee is insolvent or otherwise unfit to
administer the trust;

fe) if hostility or lack of cooperation among
cotrustees impairs the administraticn of the trust;

(d) if the trustee Fails or declines to act; or

{e) for other good cause.

{3} 1f it appears to the court that trust property or
the interests of a beneficiary may suffer loss or injury
pending a decision on a petition for removal of a trustee
and any appellate review, the court may, on its own motion
or on petition of a cotrustee or beneficiary, compel the
trustee whose removal is sought to surrender trust property
to a cotrustee or to a receiver or temporary trustee. The
court may also suspend the powers of the trustee to the
extent the court considers necessary.

NEW SECTION. Section 57. vacancy in office of
trustee. There is a vacancy in the office of trustee in any
of the following circumstances:

{1) The person named as trustee rejects the trust.

(2) The person named as trustee cannot be identified
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or does not exist.

{3) The trustee resigns or is removed.

(4 The trustee dies.

{5) A conservator or guardian of an individual trustee
is appointed.

{6) A certificate of incorporation of a trust company
is revoked or its powers are suspended, if the revocation or
suspension is to be in effect for a period of 10 days or
more.

(7) A receiver is appointed for a trust company 1f the
appointment is not vacated within a period of 30 days.

NEW SECTION. Section 58. bpelivery of property by
former trustee upon occurrence of vacancy. When a vacancy
has occurred in the office of trustee, the former trustee
who holds property of the trust shall deliver the trust
property to the successor trustee OrI a person appointed by
the court to receive the property and remains responsible
for the trust property until it is delivered. A trustee who
has resigned 6r is removed has the powers reasonably
necessary under the circumstances to preserve the trust
property until it is delivered to the successor trustee and
to perform actions necessary to complete the resigning or
removed trustee's administration of the trust.

NEW SECTION. Section $9. Appointment of trustee to

fill wacancy. (1} 1If the trust has no trustee or if the
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trust instrument requires a vacancy in the office of a
cotrustee to be £filled, the wvacancy shall be filled as
provided in this section.

{2) If the trust instrument provides a practical
method of appointing a trustee or names the person to fill
the vacancy, the vacancy shall be filled as provided in the
trust instrument.

{3) If the wvacancy in the office of trustee is not
filled as provided in subsection (2), on petition ocf a
cotrustee or beneficiary the court may, in its discretion,
appoint a trustee to fill the vacancy. If the trust provides
for more than one trustee, the court may, in its discretion,
appoint the original number or any lesser number of
trustees. In selecting a trustee, the court shall give
consideration to the wishes of the beneficiaries who are 14
years of age or older.

NEW SECTION. Section 60. capacity of trustee. (1) The
trustee must have the legal capacity to take, hold, and
transfer the trust property. The trustee may be a natural
person or a corporation or trust company. If the trustee is
a corporation, it must be qualified to act as a trustee in
this state.

(2) A beneficiary of a trust may be the trustee of the
trust.

(3) The trustor of a trust may be the trustee of the
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trust.

NEW SECTION. Section 61. Trustee's compensation as
provided in trust instrument —— different compensation. (1)
Subject to subsection (2}, if the trust instrument provides
for the trustee's compensation, the trustee is entitled to
be compensated in accordance with the trust instrument.

(2) Upon proper showing, the court may fix or allow
greater or lesser compensation than could be allowed under
the terms of the trust in any of the following
circumstances:

(a) whenever the duties of the trustee are
substantially different from those contemplated when the
trust was created;

(b) whenever the compensation in accordance with the
terms of the trust would be inegquitable or unreascnably low
or high; or

(c) in extraordinarcy circumstances calling for
equitable relief.

{3) An order fixing or allowing greater or lesser
compensation under subsection (2) applies only prospectively
to actions taken in administration of the trust after the

order is made.

NEW SECTION. Section 62. Trustee's compensation where
trust silent. If the trust instrument does not specify the
trustee's conmpensation, the

trustee is entitled to
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reasonable compensation.

NEW SECTION. Section 63. Compensation for services
rendered in making temporary investments. In addition to
other compensation to which the trustee is entitled, the
trustee is entitled to make a reasonable charge for services
rendered in making temporary investments.

NEW SECTION. Section 64. court determination of
prospective compensation. The court may Eix an amount of

periodic compensation under [sections 61 and 62] to continue
for as long as the court determines is proper.

NEW SECTION. Section 65. compensation of cotrustees.
Unless the trust instrument otherwise provides or the
trustees otherwise agree, if the trust has two or more
trustees, the compensation shall be apportioned among the
cotrustees according to the services rendered by them.

MEW SECTION. Section 66. Repayment of trustee for
expenditures. A trustee is entitled to the repayment out of
the trust property for the following:

{1) expenditures that were properly incurred in the
administration of the trust; and

(2) to the extent that they benefited the trust,
expenditures that were not properly incurred in the
administration of the trust.

NEW SECTION. Section 67, Trustee's lien. The trustee

has an eguitable lien on the trust property as against the
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beneficiary in the amount of advances, with any interest,
made for the protection of the trust, and for expenses,
losses, and 1liabilities sustained in the administration of
the trust or because of ownership or control of any trust
property.

NEW SECTION. Section 68. Limits on rights of
beneficiary of revocable trust. Except to the extent that
the trust instrument otherwise provides or where the joint
action of the trustor and all beneficiaries is required,
during the time that a trust is revocable and the person
holding the power to revoke the trust is competent:

(1} 'The person holding the power to revoke, and not
the beneficiary, has the rights afforded beneficiaries under
{sections 1 through 215}.

{2} The duties of the trustee are owed to the person
holding the power to revoke.

NEW SECTION. Section 69. consent by beneficiary of
revocable trust. {l) In any case where the consent of a
beneficiary may be given or is required to be given before
an action may be taken, during the time that a trust is
revocable and the person holding the power to revoke the
trust is competent, the person holding the power to revoke,
and not the beneficiary, has the power to consent or

withhold consent,

{2) This section does not apply where the joint
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consent of the trustor and all beneficiaries is required by
statute,

NEW SECTION. Section 70. Notice to beneficiary of
revocable trust. Notwithstanding any other statute, during
the time that a trust is revocable and the person holding
the power to revoke the trust is competent, a notice that is
to be given to a beneficiary shall be given to the person
holding the power to revoke and not to the beneficiary.

NEW SECTION. Section 71. Rights of holider of power of
appointment or withdrawal. The holder of a presently
exercisable general power of appointment or power to
withdraw property from the trust has the rights of a trustor
provided by [sections 68 through 70}, inclusive, to the
extent of the holder's power over the trust property.

NEW SECTION. Section 72. Notice in case involving
future interest of beneficiary. (1) Subject to subsections
{2) and (3), it is sufficient compliance with a requirement
in [sections 1 through 215] that notice be given to a
beneficliary, or to a person interested in the trust, if
notice is given as follows:

(a} Whenever an interest has been limited on any
future contingency to persons who will compose a certain
class upon the happening of a certain event without further
limitation, notice shall be given to the persons in being

who would constitute the class if the event had happened
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immediately before the commencement of the proceedings.

(b) Whenever an interest has been limited to a living
person and the same interest, or a share therein, has been
further limited upon the happening of a future event to the
surviving spouse or to persons who are or may be the
distributees, heirs, issue, or other kindred of the 1living
persons, notice shall be given to the living person.

(c) Whenever an interest has been limited upon the
happening of any future event to a person, or a class of
persons, or both, and the interest, or a share of the
interest, has been further limited upon the happening of an
additional future event to another person, or a class of
persons, or both, notice shall be given +to the person or
persons in being who would take the interest upon the
happening of the Eirst of these events.

{2) If a conflict of interest involving the subject
matter o©of the trust proceeding exists between a person to
whom notice is reguired to be given and a person to whom
notice is not otherwise required to be given under
subsection (1), notice shall also be given to persons not
otherwise entitled to notice under subsection (1) with
respect to whom the conflict of interest exists.

{3) HNothing in this section affects any of the
following:

fa} requirements for notice to:
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(i) a person who has requested special notice;

(ii) a person who has filed notice of appearance; or

(iii) a particular person or entity required by statute
to be given notice.

{b} Availability of a guardian ad litem pursuant to
[section 187].

NEW SECTION. Section 73. Duty to administer trust. On
acceptance of the trust, the trustee has a duty to
administer the trust according to the trust instrument and,
except to the extent the trust instrument provides

otherwise, according to [sections 1 through 215}.

NEW SECTION. Section 74, Dputies of trustee of
revocable trust. (1) Except as provided in subsection (2},
the trustee of a revocable trust shall follow any written
direction acceptable to the trustee given from time to time:

{a) by the person then having the power to revoke the
trust or the part thereof with respect to which the
direction is given; or

(b} by the person to whom the trustor delegates the
right to direct the trustee.

(2) If a written direction given under subsection (1)
would have the effect of modifying the trust, the trustee
has no duty to follow the direction unless it complies with

the requirements for modifying the trust.

NEW SECTION. Section 75. buty of 1loyalty. (1) The
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trustee has a duty to administer the trust solely in the
interest of the beneficiaries.

{2} It is not a violation of the duty provided in
subsection (1} for a trustee who administers two trusts to
sell, exchange, or participate in the sale or exchange of
trust property between the trusts, if both of the following
requirements are met:

(a) the sale ar exchange is fair and reasonable with
respect to the beneficiaries of both trusts; and

(b) the trustee gives to the beneficiaries of both
trusts notice of all material facts related to the sale or
exchange that the trustee knows or should know.

NEW SECTION. Section 76. pDuty to deal impartially
with beneficiaries. 1If a trust has two or more

beneficiaries, the trustee has a duty to deal impartially

with them.

NEW SECTION. Section 77. Duty te avoid conflict of
interest. (1) The trustee has a duty not to use or deal with
trust property for the trustee's own profit or for any other
purpose unconnected with the trust, nor to take part in any
transaction in which the trustee has an interest adverse to
the beneficiary.

{2) The trustee may not enforce any claim against the
trust property that the trustee purchased after or in

contemplation of appointment as trustee, but the court mnay
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allow the trustee to be reimbursed from trust property the
amcunt that the trustee paid for the claim.

(3} A transaction between the trustee and a
beneficiary which occurs during the existence of the trust
or while the trustee's influence with the beneficiary
remains and by which the trustee obtains an advantage from
the beneficiary is presumed to be a violation of the
trustee's fiduciary duties, This presumption is a
presumption affecting the burden of procf. This subsection
does not apply to the provisions of an agreement between a
trustee and a beneficiary relating to the hiring or

compensatlon of the trustee.

NEW SECTION. Section 78. Duty not to undertake
adverse trust. The trustee of one trust has a duty not to
knowingly become a trustee of another trust adverse in its
nature to the interest of the beneficiary of the first
trust, and a duty to eliminate the conflict or resign as
trustee when the conflict is discovered.

NEW SECTION. Section 79. puty to take control of and
preserve trust property. The trustee has a duty to take
reasonable steps under the circumstances to take and keep

control of and to preserve the trust property.

NEW SECTION. Section 80. Duty to make trust property
productive. The trustee has a duty to make the trust

property productive under the circumstances and in
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furtherance of the purposes cf the trust.

MEW SECTION. Section 81. Duty to dispose of improper
investments. (1) Except as provided in subsection (2), the
trustee has & duty within a reasonable time to dispose of
any part of the trust property included in the trust at the
time of its creation, or later acquired by or added to the
trust, that would not be a proper investment for the trustee
to make.

{2} Unless the trust instrument expressly provides
otherwise, the trustee may, without 1liability, continue to
hold property included in the trust abt its creation or latex
added to the trust or acquired pursuant to proper authority,
if retention is in the best interests of the trust or in
furtherance of the purposes of the trust.

NEW SECTION. Section 82. bputy to keep trust property
separate and identified. The trustee has a duty to do the
following:

(1) to keep the trust property separate from other
property not subject to the trust; and

{(2) to see that the trust property is designated as
property of the trust.

NEW SECTION. Section B3. buty to enforce claims. The
trustee has a duty to take reasonable steps to enforce

claims that are part of the trust property.

NEW SECTION, Section 84. Duty to defend actions. The
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trustee has 2 duty to take reasonable steps to defend
actions that may result in a loss to the trust.

NEW SECTION. Section 85. bDuty not to delegate. (1)
The trustee has a duty not to delegate to others the
performance of acts that the trustee can reasonably be
required personally to perform and may not transfer the
office of trustee to anothér person nor delegate the entire
administration of the trust to a cotrustee or other person,

(2) In a case where a trustee has properly delegated a
matter to an agent, cotrustee, or other person, the trustee
has a duty to exercise general supervision over the perscn
performing the delegated matter.

NEW SECTION. Section 86. puty with respect to
cotrustees. If a trust has more than one trustee, each
trustee has a duty to do the following:

(1) to participate in the administration of the trust;

and

{2) to take reasonable steps to prevent a cotrustee
from committing a breach of trust or tc compel a cotrustee
to redress a breach of trust.

NEW SECTION. Section B7. buty to use special skills.

(1) The trustee has a duty to apply the full extent of the

trustee's skills.

{2y If the trustor, in selecting the trustee, has

relied on the trustee's representation of having special
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skills, the trustee 1is held to the standard of the skills

represented.

NEW SECTION. Section B8. certain actions not
violations of duties. The provision of services for
compensation by a regulated financial institution or its
affiliates in the ordinary course of business either to a
trust of which it alsoc acts as trustee or to a person
dealing with the trust is not a violation of the duty
provided in [section 75 or 77}. For the ©purposes of this
section, "affiliate" means a corporation that directly ox
indirectly through one or more intermediaries controls, is
controlled by, or 1is under common control with another

domestic or foreign corporation.

NEW SECTION. Section 89. Duty to use ordinary skill
and prudence. (1) The trustee shall administer the trust
with the care, skill, prudence, and diligence under the
circumstances then prevailing that a prudent persen would
use to accomplish the purposes of the trust as determined
from the trust instrument,

(2) When investing, reinvesting, purchasing,
acquiring, exchanging, selling, and managing trust property,
the trustee shall act with the care, skill, prudence, and
diligence under the circumstances then prevailing, including

but not 1limited to the general economic conditions and the

anticipated needs of the trust and its beneficiaries, that a
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prudent person would use to accomplish the purposes of the
trust as determined from the trust instrument. In the course
of administering the trust pursuant to this standard,
individual investments shall be considered as part of an
overall investment strategy.

(3) The trustor may expand or restrict the standards
provided in subsections (1) and (2) by express provisions in
the trust instrument. A trustee is not liable to a
beneficiary for the trustee's reliance on these express
provisions.

NEW SECTION. Section 9. standard of care not
affected by compensation. A trustee's standard of care and
performance in administering the trust is not affected by
whether or not the trustee receives any compensation.

NEW SECTION. Section 91. iInterpretation of trust
terms concerning legal investments. If a trust created
before, on, or after QOctober 1, 1989, refers to "investments
permissible by law for investment of trust funds“,
"authorized by law for investment of trust funds", "legal
investments", "authorized investments", or "investments
acquired using the judgment and care which men of prudence,
discretion, and intelligence exercise in the management of
their own affairs, not in regard to speculation, but in
regard to the permanent disposition of their funds,

considering the probable income, as well as the probable
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safety of their capital", or uses other words of similar
meaning in defining the powers of the trustee relative to
investments, such language, in the absence of other
controlling or modifying provisions of the trust instrument,
shall be construed as imposing the standard of care provided
by [section 89] and authorizing any investment permitted
under {sections 105 through 137].

NEW SECTION. Section 92. Trustee's general duty to
report information to beneficiaries. The trustee has a duty
to keep the beneficiaries of the trust reasonably informed

of the trust and its administration.

NEW SECTION. Section 93. puty to report information
about trust on request. Except as provided in [section 95},
on reasonable request by a beneficiary, the trustee shall
provide the beneficiary with a report of information about
the assets, liabilities, receipts, and disbursements of the
trust, the acts of the trustee, and the particulars relating
to the administration of the trust relevant to the
beneficiary's interest, including the terms of the trust
that describe or affect the beneficiary's interest.

NEW SECTION. Section 94. puty to provide annual
statement to income beneficiaries. Except as provided in
[section 95]}, the trustee shall annually mail each income
beneficiary an itemized statement of all current receipts

and disbursements of both principal and income.
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NEW SECTION. Section 95. Exceptions to duty to report
information and to provide annual statement., The trustee is
not required to report information or to provide an annual
statement to a beneficiary in any of the following
circumstances:

(1) to the extent the trust instrument waives the
repcrt or annual statement;

{2} in the case of a beneficiary of a revocable trust,
as provided in [section 68].

(3) as to a beneficiary who has waived in writing the
right to a report or annual statement. A waiver of rights
under this subsection may be withdrawn in writing at any
time as tc the most recent annual statement or future annual
statements. A waiver has no effect of the beneficiary's
right to petition for a report, statement, or account
pursuant to [section 17%};: or

(4) if the beneficiary and the trustee are the same
persan,

NEW SECTION. Section 96. Permissive accounts. At any
time during the term of the trust or upon the termination of
the trust, the trustee may mail an account to trust
beneficiaries. To effectively bar a beneficiary from an
action against the trustee pursuant to [section 159], the
account must contain the following information:

(1) a statement of receipts and disbursements of
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principal and income that have occurred since the last
account;

[2) a statement o©of the assets and liabilities of the
trust since the last account;

(3) the trustee's compensation since the last account;

(4) the  agents hired by the trustee, their
relationship to the trustee, if any, and their compensation
since the last account;

{5) a statement that the recipient of the account may
petition the court pursuant to [section 179] to obtain a
court review of the account and of the acts of the trustee;
and

(6) a statement that claims against the trustee Eor
breach of trust may not be made after the expiration of 3
years from the date the beneficiary receives an account
disclosing facts giving rise to the claim.

NEW SECTION. Section 97. piscretionary powers to be
exercised reasonably. Except as provided in [section 98], a
discretionary power conferred upon a trustee is not left to
the trustee's arbitrary discretion, but shall be exercised
reasonably.

NEW SECTION, Section 98. sStandard for exercise of
"absolute", "sole", or "uncontrolled” powers. (1) Subject to
the additional requirements of subsection (2), 1f a trust

instrument confers ‘“"absolute", "sole", or “uncontrolled"
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diacretion on a trustee, the trustee shall act in accordance
with fiduciary principles and may not act in disregard of
the purposes of the trust.

{2) Notwithstanding the trustor's use of terms like
"absolute”, “sole", cr Tuncontrolled”, a perscn who is ga
beneficiary of a trust and who, either individually or as
trustee or cotrustee, holds a power to take or distribute
income or principal to or for the benefit of himself or
herself pursuant to a standard, shall exercise that power
reasonably and in accordance with the standard. In any case
in which the standard governing the exercise of the power
does not clearly indicate that a broader power is intended,
the holder of the power may exercise it in his or her favor
only for his or her health, education, support, or

maintenance.

NEW SECTION. Section 99. Definitions. As used in
fsections 99 through 104), the following definitions apply:

{1} "Charitable trust" means &a charitable trust as
described in section 4947(a){(l) of the Internal Revenue
Code.

(2) "Private foundation" means a private‘foundation as
defined in section 509 of the Internal Revenue Code.

{3y "split-interest trust” means a split-interest
trust as described in section 4947(a)(2) o©of the Internal

Revenue Code.
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NEW SECTION, Section 100. Distribution under
charitable trust or private foundation. During any period
when a trust is considered to be a charitable trust or a
private foundation, the trustee shall distribute its income
for each taxable year (and principal if necessary) at a time
and in a manner that will not subject the property of the
trust to tax under section 4942 of the Internal Revenue
Code.

NEW SECTION. Section 101. Restrictions on trustees

under charitable trust, private foundations, or
split-interest trust. During any period when a trust is
considered to be a charitable trust, a private foundation,
or a split-interest trust, the trustee may not do any of the
following:

{1) engage in any act of self-dealing as defined in
section 4941(d) of the Internal Revenue Code;

(2) retain any excess business holdings as defined in
section 4943(c) of the Internal Revenue Code;

(3) make any investments in such manner as to subject
the property of the trust to tax under section 4944 of the
Internal Revenue Code; or

(4) make any taxable expenditure as defined in section

4945{d) of the Internal Revenue Code.

NEW SECTION. Section 102. Exceptions applicable to

split-interest trusts. With respect to split-interest
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trusts:

(1) [Subsecticns (2) and (3) of secticn 101] do not
apply to any trust described in section 4947(b)(3) of the
Internal Revenue Code.

{2) ([Section 101] does not apply with respect to any
of the following:

(a} any amounts payable under the terms of such trust
to income beneficiaries, unless a deﬂuction was allowed
under secticn 170(£)(2)(B), 2055(e)(2)(B), or 2522{c)(2){B)
of the Internal Revenue Code;

(b) any amounts in trust other than amounts €for which
a deduction was allowed under section 170, 545(b)(2),
556(b)(2), 642(c), 2055, 2106{a)(2), or 2522 of the Internal
Revenue Code, if the amounts are segregated, as that term is
defined in section 4947(a){3) of the Internal Revenue Cecde,
from amounts for which no deduction was allowable; or

{c) any amounts irrevocably transferred in trust
before May 27, 1969.

NEW SECTION. Section 103. 1ncorporation in  trust
instruments. The provisions of {sections 100 through 102]
shall be considered to be contained in the instrument
creating every trust to which {sections 99 through 104]
apply. Any provision of the instrument inconsistent with or

contrary toc [sections 99 through 1041 is without effect,

NEW SECTION. Section 104. rproceedings. (1) A
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proceeding contemplated by section 101{1)(3) of the federal
Tax Reform Act of 1969 (Public Law 91-172) may be commenced
pursuant to [section 179] by the organization involved. All
specifically named beneficiaries of the organization and the
attorney general shall be parties to the proceedings.
Notwithstanding [section 165), this provision is not
exclusive and does not limit any jurisdiction that otherwise
exists.

(2) If an instrument creating a trust affected by this
section has been recorded, a notice of pendency of judicial
proceedings under this section shall be recorded in a
similar manner within 10 days from the commencement of the
proceedings., A duly certified copy of any final judgment or
decree in the proceedings shall be similarly recorded.

NEW SECTION. Section 105. General powers of trustee.
A trustee has the following powers without the need to
obtainr court authorization:

(1} the powers conferred by the trust instrument;

(2) except as limited in the trust instrument, the
powers conferred by statute; and

(3} except as limited in the trust instrument, the
power to perform any act that a trustee would perform for
the purposes of the trust under the standard of care

provided in (section 89].

NEW SECTION. Section 106. pPower of court to relieve
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trustee from restrictions on powers. [Sections 109 through
1371 do not affect the power of a court to relieve a trustee
from restrictions on the exercise of powers under the trust

instrument.

NEW SECTION. Section 107. Exercise of powers subject
to trustee's duties. The grant of a power to a trustee,
whether by the trust instrument, by statute, or by the
court, does not in itself require or permit the exercise of
the power. The exercise of a power by a trustee is subject
to the trustee's fiduciary duties.

NEW SECTION. Section 108. Application of rules
governing trustees' powers. An instrument that incorporates
the powers provided in former Title 72, chapter 21,
{"Montana Trustees' Powers Act") shall be considered to
refer to the pewers provided [sections 109 through 137]), For
this purpose, the trustee's powers under former Title 72,
chapter 21, ({"Montana Trustees' Powers Act"”) are not
diminished and the trustee is not required to obtain court
approval for exercise of a power for which court approval
was not required by former law.

NEW SECTION. Section 109. collecting and holding
property. The trustee has the power to collect, hold, and
retain trust property received from a trustor or any other
perscn until, in the judgment of the trustee, disposition of

the property should be made. The property may be retained
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even though it includes property in which the trustee is
personally interested.

NEW SECTION. Section 110. Receiving additions to
trust. The trustee has the power to accept additions to the
property of the trust from a trustor or any other person.

NEW SECTION. Section 111. Participation in business
-~ «change in form of business. The trustee has the power to
continue to participate in the operation of any business or
other enterprise that is part of the trust property and may
effect incorporation, dissolut;on, or other c¢hange in the
form of the organization of the business or enterprise.

NEw SECTION. Section 112. 1nvestments. The trustee
has the power to invest in any kind of property, whether
real, perscnal, or mixed.

NEW SECTION. Section 113. Investments in obligations
of Onited States government. In the absence of an express
provision to the contrary in a trust instrument, whenever
the instrument directs or permits investment in obligations
of the United States government, the trustee has the power
to invest in those obligaticons directly or in the form of an
interest in a money market mutual fund registered under the
Investment Company Act of 1940 (15 U.S.C. section BQa-1 et
seq.} or an investment vehicle authorized for the collective
investment of trust funds pursuant to section 9.18 of Title

12 of the Code of Federal Regulations, the portfolios of
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which are limited to United States government obligations
and to repurchase agreements fully collateralized by United
States government obligations.

NEW SECTION. Section 114, Deposits. (1) The trustee
has the power to deposit trust funds at reasonable interest
with any of the following:

{a) an insured commercial or savings bank;

(b) an insured building and loan association; or

(¢) an insured credit union.

{2) A trustee may deposit trust funds as described in
subsection (1) in a financial institution operated by, or
that is an affiliate of, the trustee. For the purpose of
this subsection, "affiliate" means a corporation that
directly or indirectly through one or more intermediaries
controls, is contreolled by, or is under common control with
ancther domestic or foreign corporation.

(3) This section does not limit the power of a trustee
in a proper case to deposit trust funds in institutions as
described in subsection (1) that are subject to notice or
other conditions respecting withdrawal prescribed by law or
governmental regulation.

{4) Nothing in this section prevents the trustee from
holding an amount of trust property reasonably necessary for
the orderly administration of the trust in the form of cash

or in a checking account without interest,
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NEW SECTION. Section 115. Acquisition and disposition
of property. The trustee has the power to acquire cor dispose
of property, for cash or on credit, at publiec or private
sale, or by exchange.

NEW SECTION. Section 116. Management of property. The
trustee has the power to manage, control, divide, develop,
improve, exchange, partition, change the character of, or
abandon trust property or any interest therein.

NEW SECTION. Section 117. Encumbrances. The trustee
has the power to encumber, maortgage, or pledge trust
property for a term within or extending beyond the term of
the trust in connection with the exercise of any power

vested in the trustee.

NEW SECTION. Section 118. Repairs and alterations of
property. The trustee has the power to do any of the
following:

(1) make ordinary or

extraordinary repairs,

alterations, improvements in Dbulldings or other trust
property;

(2) demclish any improvements; or

(3) raze existing or erect new party walls or
buildings.

NEW SECTION. Section 119. bevelopment of 1land. The

trustee has the power to do any of the following:

{1) subdivide or develop land;
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{2) dedicate land to public use;

(3) make or obtain the vacation of plats and adjust
boundaries;

(4) adjust differences in wvaluation on exchange or
partition by giving or receiving consideration; or

{5} dedicate

easements to public use without

consideration.

NEW SECTION. Section 120. Leases. The trustee has the
power to enter into a lease for any purpose as lessor or
lessee with or without the option to purchase or renew and
for a term within or extending beyond the term of the trust.

NEW SECTION. Section 121. Mineral leases. The trustee
has the power to enter into a lease or arrangement for
exploration and removal of gas, ©ll, or other minerals, and
to enter into a community oil lease or a pooling or
utilization agreement, and for a term within or extending
beyond the term of the trust.

NEW SECTION. Section 122. Options. The trustee has
the power to grant an option involving disposition of trust
property or to take an option for the acquisition of any
property, and an option may be granted or taken that is
exercisable beycnd the term of the trust.

NEW SECTION. Section 123. voting rights with respect
to corporate shares, memberships, or property. With respect

to any shares of stock of a domestic or foreign corporation,
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any membership in a nonprofit corporation, or any other
property, a trustee has the power to do any o©of the
following:

(1) wvote in person and give proxies to exercise any
voting rights with respect to the shares, memberships, or
property:

(2) waive notice of a meeting or give consent to the
holding of a meeting; or

(3) authorize, ratify, approve, or confirm any action
that could be taken by shareholders, members, or property
owners.

NEW SECTION. Section 124. Payment of calls and
agEessments. The trustee has the power to pay calls,
assessments, and any other sums chargeable or accruing

against or on account of securities.

MEW SECTION. Section 125. Stock  subscriptions and
conversions. The trustee has the power to sell or exercise

stock subscription or conversion rights.

NEW SECTION, Section 126, cConsent to change in form
of business —— voting trusts. The trustee has the power to
consent, directly or through a committee or other agent, to
the reorganization, consclidation, merger, dissolution, or
liquidation of a corporation or other business enterprise,
and to participate in voting trusts, peoeling arrangements,

and foreclosures, and in connection therewith, to deposit
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gecurities with and transfer title and delegate discretions
to any protective or other committee as the trustee may
consider advisable.

NEW SECTION. Section 127. Holding securities in name
of nominee. The trustee has the power to hold a security in
the name of a nominee or in other form without disclosure of
the trust so0 that title to the security may pass by
delivery, but the trustee is 1liable for any act of the
nominee in connection with the security so held.

NEW SECTION. Section 128. 1Insurance. The trustee has
the power to insure the property of the trust against damage
or loss and to insure the trustee against liability with
respect to third persons.

NEW SECTION. Section 129. Borrowing money . The
trustee has the power to borrow money for any trust purpose
to be repaid from trust property.

NEW SECTION. Section 130. Payment and settlement of
claims. The trustee has the power to do any of the
following:

(1) pay or contest any c¢laim;

{2) settle a claim by or against the trust by
compromise, arbitration, or otherwise; or

{3) release, 1in whole or in part, any claim belonging

to the trust.

NEW SECTION. Section 131. payment of taxes, trustee's
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compensation, and other expenses. The trustee has the power
toe pay taxes, assessments, reasonable compensation of the
trustee and of employees and agents of the trust, and other
expenses incurred in the collection, care, administration,
and protection of the trust.

NEW SECTION. Section 132. Loans to beneficiary. The
trustee has the folliowing powers:

(1) to make 1locans out of trust property to the
beneficiary on terms and conditions that the trustee
determines are fair and reasonable under the circumstances:
and

{2) to guarantee loans to the beneficiary by
encumbrances on trust property.

NEw SECTION. Section 133. bpistribution to
beneficiaries under legal disability. The trustee has the
power to pay any sum distributable tc a beneficiary, without
regard to whether the beneficiary is under a legal
disability, by paying the sum to the beneficiary or by
paying the sum to another person for the use or benefit of
the beneficiary.

NEW SECTION, Section 134. Nature and value of
distributions. The trustee has the power to effect
distribution of property and money in divided or undivided
interests and to adjust resulting differences in valuation.

A distribution in kind may be made pro rata or non-pro rata.
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NEW SECTION. Section 136. Hiring persons. The trustee
has the power t0 hire persons, including accountants,
attorneys, auditors, Lnvestment advisors, or other agents,
even if they are associated or affiliated with the trustee,
to advise or assist the trustee in the performance of

administrative duties.

NEW_SECTION. Section 136. Execution and delivery of
instruments. The trustee has the power to execute and
deliver all instruments which are needed to accomplish or
facilitate the exercise of the powers vested in the trustee.

NEW SECTION. Section 137. Aactions and proceedings.
The trustee has the power to prosecute or defend actions,
claims, or proceedings for the protection of trust property

and of the trustee in the performance of the trustee's

duties,

NEW SECTION, Section 138. Short title. [Sections 138
through 150] may be cited as the "Revised Uniform Principal
and Income Act",

BEW SECTION. Section 139. pefinitions. As used in
{sections 138 through 150], the following definitions apply:

(1} "Income beneficiary” means the person to whom

income 1is presently payable or for whom it is accumulated

for distribution as income.

(2) "Inventory value" means the adjusted basis for

federal income tax purposes.
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{(3) "Remainder beneficiary” means the person entitled
to principal, including income which has been accumulated
and added to principal.

{4y "Trustee" means the original trustee, any
succeeding or added trustee, and the personal representative

of a decedent's estate whenever a provision of this part |is

applicable to the estate.

NEW SECTION. Section 140. puty of trustee as to
receipts and expenditures. (1) A trust shall be administered
with due regard to the respective interests of income
beneficiaries and remainder beneficiaries. A trust 1ls so
administered with respect to the allocation of receipts and
expenditures if a receipt is credited or an expenditure is
charged to income or principal or partly te each in any of
the following ways:

fa) in accordance with the terms of the trust
instrument, notwithstanding contrary provisions of this
part;

(b} in the absence of any contrary terms of the trust
instrument, in accordance with the provisions of this part;
or

{(c) if neither subsection (a) nor (b) is applicable,
in accordance with the standard of care provided in [section
89] and with what is reasconable and equitable in view of the

interests of those entitled to income as weil as of those
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entitled to principal.

{2y If the trust gives the trustee discretion in
crediting a receipt or charging an expenditure tc income or
principal or partly to each, no inference that the trustee
has improperly exercised such discretion arises from the
fact that the trustee has made an allocation contrary to a
provision of this part.

NEW SECTION. Section 14%. Income -- pringipal --—
chargea. (1) Income is the return 1in money or propecty
derived from the use of principal, including return received
as:

(a) rent of real or personal property, including sums
received for cancellation or renewal of a lease;

(b) interest on money lent, including sums received as
consideration for the prepayment of principal except as
provided in [section 145] on bond premium and bond discount;

(cj income earned during administration of a
decedent's estate as provided in {section 144 143];

{d) corporate distributions as provided in {section
145 1441);

{e} accrued increment on bonds or other obligations
issued at discount as provided in [section 145};

{f) receipts from business and farming operations as
provided in [section 146];

{q) receipts from dispesition of natural resources as
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provided in [sections 147 and 148]; or

(h) receipts from other principal subject to depleticn
as provided in [section 149].

(2) Principal is the property which has been set aside
by the owner or the person legally empowered so that it is
held in trust eventually to be delivered to a remainder
beneficiary, while the return or use of the principal is in
the meantime taken or received by or held for accumulation
for an income beneficiary. Principal includes the following:

{a) consideration received by the trustee on the sale
or other transfer of principal or a repayment of a loan or
as a refund or replacement or change in the form of
principal;

(b) proceeds of property taken on eminent domain
proceedings; -

{c) proceeds of insurance upon property forminé part
of the principal except proceeds of insurance upon a
separate interest of an income beneficiary;

{dy stock dividends, receipts on 1liquidation of a
corporation, and other corporate distributions as provided
in [section 144}:

{(e) receipts from the disposition of corporate
securities as provided in [section 145j};

(f) royalties and other receipts from disposition of

natural resources as provided in [sections 147 and 1481;
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{9) receipts from other principal subject to depletion
as provided in [section 149];

(h} any profit resulting from any change in the form
of principal; or

{i) any allowances for depreciation established under
(section 150(1)(b)].

(3) After determining income and principal in
accordance with the terms of the trust instrument or of this
part. the trustee shall charge to income or principal the
expenses and other charges as provided in [section 150].

NEW SECTION. Section 142. when right to income arises
-—- apportionment of income. (1) An income beneficiary is
entitled to income from the date specified in the trust
instrument or, if none is specified, from the date an item
of property becomes subject to the trust. In the case of an
item of property becoming subject to a trust by reason of a
person's death, it becomes subject to the trust as of the
date of the death of the person even though there is an
intervening period of administration of the person's estate,

(2) Upon property becoming subject to a trust by
reason of a person's death:

fa) Receipts due but not paid at the date of death of
the person are principal.

{b) Receipts in the form of periodic payments (other

than corporate distributions to stockholders), including
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rent, interest, or annuities, not due at the date of the
death of the person shall be treated as accruing from day to
day. That porticn of the receipt accruing before the date of
death is principal and the balance is income.

{3} In all other cases, any receipt from
income-producing property is income even though the receipt
was earned or accrued in whole or in part before the date
when the property became subject to the trust.

(4) On termination of an income interest, the income
beneficiary whose interest is terminated, or his or her
estate, is entitled to income:

{a) undistributed on the date of termination;

{b) due but not paid to the trustee o©on the date " of
termination; and

{c} in the form of periodic payments (other than
corporate distributions te stockholders), including rent,
interest, or annuities, not due on the date of termination,
accrued from day to day.

(5) Corporate distributions to stockholders shall be
treated as due on the day fixed by the corporation for
determination of stockholders of record entitled to
distribution or, if no date 1i1s fixed, on the date of
declaration of the distribution by the corporation.

NEW SECTION. Section 143. 1Income earned during

administration of decedent's estate. (1) Unless the will
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otherwise provides and subject to subsection (2}, all
expenses incurred in connection with the settlement of a
decedent's estate, including debts, funeral expenses, estate
taxes, interest and penalties concerning taxes, family
allowances, FEees of attorneys and personal representatives,
and court costs, shall be charged against the principal of
the estate.

{2} Unless the will otherwise provides, income Erom
the property of a decedent's estate after the death of the
testator and before distribution, including income from
property used to discharge liabilities, shall be determined
in accordance with the rules applicable to a trustee under
[sections 1 through 164] and distributed as follows:

(a) to specific legatees and devisees, the income from
the property bequeathed or devised to them respectively,
1es§ taxes, ordinary repairs, and other expenses of
management and operation of the property, and an appropriate
portion of interest accrued since the death of the testator
and of taxes imposed on income (excluding taxes on capital
gains) that accrue during the period of administration;

(b)Y to all other 1legatees and devisees, except
legatees of pecuniary bequests not in trust, the balance of
the income, less the balance of taxes, ordinary repairs, and
other expenses of management and operation of all property

from which the estate 1s entitled to income, interest
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accrued since the death of the testator, and taxes imposed
on income {excluding taxes on capital gains) that accrue
during the period of administration, in proportion to their
respective interests in the undistributed property of the
estate computed at times of distribution on the basis of
inventory wvalue.

(3) Income received by a trustee under subsection (2)

shall be treated as income of the trust.

NEW SECTION. Section 144. CcCorporate distributions.
{1} Corporate distributions of shares of the distributing
corporation, including distributions in the form of a stock
split or stock dividend, are principal. A right to
subscribe to shares or other securities issued by the
distributing corporation accruing to stockholders on account
of their stock ownership and the proceeds of any sale of the
right, are principal.

(2) Except to the extent that the corporation
indicates that some part of a corporate distribution 1is a
settlement of preferred or guaranteed dividends accrued
since the trustee became a stockholder or is in lieu o©of an
ordinary cash dividend, a corporate distribution is
principal if the distribution is pursuant to any of the
following:

{a) a call of shares;

{b) a merger, consolidation, reorganization, or other
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plan by which assets of the corporation are acguired by
another corporation; or

(c) a total or partial liquidation of the corporation,
including any distribution which the corporation indicates
is a distribution in total or partial 1ligquidation or any
distribution of assets, cother than cash, pursuant to a court
decree or final administrative order by a government agency
ordering distribution of the particular assets.

{3) Distributions made from ordinary income by a
regqulated investment company or by a trust qualifying and
electing to be taxed under federal law as a real estate
investment trust are income. All other distributions made by
the company or trust, including distributions from capital
gains, depreciation, or depletion, whether in the form of
cash or an option to take new stock or cash or an option te
purchase additional shares, are principal.

{4} Except as provided in subsections {1) through (3),
all corporate distributions are income, including cash
dividends, distributions of or rights to subscribe to shares
or securities or obligations of corporations other than the
distributing corporation, and the proceeds of the rights or
property distributions, Except as provided in subsections
{2y and (3), if the distributing corporation gives a
stockholder an option to receive a distribution either in

cash or in 1its own shares, the distribution chosen |is
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income.

{5) The trustee may rely upon any statement of the
distributing corporation as to any fact relevant under any
provision of this part concerning the source or character of
dividends or distributions of corporate assets.

NEW SECTION. Section 145. Bond premium and discount.
(1) Bonds or other obligations for the payment of money are
principal at their inventory value, except as provided in
subsection (2) for discount bonds. No provision shall be
made for amortization of bond premiums or for accumulation
for discount. The proceeds of sale, redemption, or other
disposition of the bonds or obligations are principal.

(2) The increment in wvalue of a bond or other
obligation for the payment of money payable at a future time
in accordance with a fixed schedule of appreciation in
excess of the price at which it was issued is distributable
as income., The increment in value is distributable to the
beneficiary who was the income beneficiary at the time of
increment from the first principal cash available or, if
none is available, when realized by sale, redemption, or
other disposition. Whenever unrealized increment is
digstributed as income but out of principal, the principal

shall be reimbursed for the increment when realized.

NEW SECTION. Section 146. Business and farming

operations. (1) If a trustee uses any part of the principal
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in the continuance of a business of which the trustor was a
sole proprietor or a partner, the net profits of the
business, computed in accordance with recognized methods of
accounting £for a comparable business, are income. I[f a loss

results in any fiscal or calendar year, the loss falls on

principal and may not be carried intc any other fiscal or
calendar year for purposes of calculating net income,
{2) Recognized methods of accounting for a comparable

business shall be used to determine income from an

agricultural or farming operation, including the raising of

animals or the operation of a nursery.

NEW SECTION. Section 147. bpisposition of  natural

resources, (1) If any part of the principal consists of a

right to receive royalties, overriding or limited royalties,

working interests,

production payments, neg profit
interests, or other interests in minerals or other natural
resources in, on, ar under land, the receipts from taking
the natural rescurces from the land shall be allocated as

follows:

(a) If received as rent on a lease or extension

payments on a lease, the receipts are income.

(b} If received from a production payment, the
receipts are income to the extent of any factor for interest
or its equivalent provided in the governing instrument.

There shall be allocated to principal the fraction of the
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balance of the receipts which the unrecovered cost of the
production payment bears to the balance owed on the
production payment, exclusive of any factor for interest or
its equivalent. The receipts not allocated to principal are
income.

(c)y If received as a royalty, overriding or limited
royalty or bonus, or from a working, net profit, or any
other interest in minerals or other natural resources,
receipts not provided for in subsections (1){a) and (1)(b}
shall be apportioned on a yearly basis in accordance with
this paragraph whether or not any natural resource was being
taken from the land at the time the trust was established.
The receipts shall be allocated entirely to income or
apportioned between income and principal as the trustee in
its discretion may determine, but the amount added to
principal as an allowance for depletion may not exceed the
lesser of:

(i) the percentage of gross receipts allowed as a
deduction for depletion in computing taxable income for
federal income tax purposes oOr

(ii) 50% of the net receipts remaining after payment of
expenses, direct and indirect, computed without allowance
for depletion.

{(2) This section does not apply to timber, water,

soil, sod, dirt, turf, or mosses.
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MEW SECTION. Section 148. Timber. If any part of the
principal consists of land from which merchantable timber
may be removed, the receipts from taking the timber from the
land shall be allocated in accordance with [section
140({1l){c)]).

NEW SECTION. Section 149. oOther property subject to
depietion, Except as provided in [sections 147 and 148], if
the principal consists of property subject to depletion,
including leaseholds, patents, copyrights, royalty rights,
and rights to receive payments on a contract for deferred
compensation, receipts from the property, not in excess of
5% per year of its inventory wvalue, are income, and the
balance is principal.

NEW SECTION. Section 1580. Charges against income and
principal, (1) The following charges shall be made against
income:

(a) ordinary expenses incurred in connection with the
administration, management, or preservation of the trust
property, including:

(i) regularly recurring taxes assessed against any
portion of the principal;

{1i) water rates;

{iii) premiums on insurance taken upon the interests of
the income beneficiary, remainder beneficiary, or trustee;

{iv) interest paid by the trustee; and
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{v) ordinary repairs;

{b) a reascnable allowance for depreciation on
property subject to depreciation under generally accepted
accounting principles, but no allowance may be made for
depreciation on that portion of any real property used by a
beneficiary as a residence or for depreciation of any
property held by the trustee on July 1, 1883, for which the
trustee was not then making an allowance for depreciation;

(¢) not less than one-half of court costs, attorney
fees, and other fees on periodic judicial accounting, unless
the court directs otherwise:

{d) court costs, attorney fees, and fees an other
accountings or judicial proceedings if the matter primarily
concerns the income interest, unless the court directs
otherwise;

{e) not less than one-half of the trustee's regular
compensation, whether based on a percentage of principal or
income, and all expenses reasonably incurred for current
management of principal and application of inceme, unless
the court directs otherwise; and

(£) any tax levied upon receipts defined as income
under [sections 138 through 150) or the trust instrument and
payable by the trustee,

(2) If charges against income are of unusual amount,

the trustee may, by means of reserves o©or other reasonable
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means, charge them over a reasonable period of time and
withhold from distribution sufficient sums to reqularize
distributions.

{3) (a) The following charges shall be made against
principal:

(i) trustee's compensation not chargeable to income
under subsections (1)(d) and (1)(e);

(ii) special compensation of trustees;

{iii) expenses reasonably incurred in connection with
principal, court costs, and attorney fees primarily
concerning matters of principal; and

{iv) trustee's compensation computed on principal as an
acceptance, distribution, or termination fee;

{b) charges not provided for in subsection (1),
including:

(1) the costs of investing and reinvesting principal;

{ii) the payments on principal of an indebtedness,
including a mortgage amortized by periodic payments of
principal;

(iii) expenses for preparation of property for rental
or sale; and

(iv) unless the court directs otherwise, expenses
incurred in maintaining or defending any action to construe
the trust or protect it or the property or assure the titie

of any trust property;
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{(c) extraordinary repairs or expenses incurred in
making a capital improvement to principal, including special
assessments, but a trustee may establish an allowance for
deprecatieon DEPRECIATION out of income to the extent
permitted by subsection (1)(b) and by [section 146];

{d) any tax levied upon profit, gain, or other
teceipts allocated to principal, notwithstanding
denomination of the tax as an income tax by the taxing
autherity; and

() 1if an estate or inheritance tax is levied in
respect to a trust in which both an income beneficiary and a
remainder beneficiary have an interest, any amount
apportioned to the trust, including interest and penalties,
even though the income beneficiary also has rights in the
principal.

(4) Regularly recurring charges payable from income

shall be apportioned to the same extent and 1in the same
manner that income is apportioned under [secticn 142].

NEW SECTION. Section 151. Breach of trust. A
violation by the trustee of any duty that the GLrustee owes

the heneficiary is a breach of trust.

NEW SECTION. Section 152. Trustee's liability to
beneficiary for acts of agent. (1) Except as provided in
subsection {2), the trustee is not liable to the beneficiary

for the acts or omissions of an agent.
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(2) The trustee 1is 1liable to the beneficiary for an
act or omission of an agent employed by the trustee in the
administration of +the trust that would be a breach of the
trust if committed by the trustee under any of the following
circumstances:

(a) whenever the trustee has the power to direct the
act of the agent;

fb) whenever the trustee delegates to the agent the
authority to perform an act that the trustee is under a duty
not to delegate;

{Cc) whenever the trustee dces not use reascnable care
in the selection of the agent or the retention of the agent
selected by the crustee;

{d) whenever the trustee does not exercise proper
supervision over the agent's conduct in a case where the
trustee has the power to supervise the agent;

(e} whenever the trustee conceals the act of the
agent.: or

{f) whenever the trustee neglects to take reasonable
steps to compel the agent to redress the wWrong in a case
where tne trustee knows of the agent's acts or omissions.

t3) The liability of a trustee for acts or omissions
of agents that occurred before October 1, 1989, is governed

by prier law and not by this section.

NEW SECTION. Section 153. Trustee's liability to

~71- SB 333

10
11l
12
13
14
15
16
17
18
19
20
2L
22
23
24

25

SB 0333/02

beneficiary for acts of cotrustee. (1} Except as provided in
subsection (2), a trustee is not liable to the beneficiary
for a breach of trust committed by a cotrustee.

{(2) A trustee 1is 1liable tc the beneficiary for a
breach committed by a cotrustee under any of the Following
circumstances:

(a} whenever the trustee participates in a breach af
trust committed by the cotrustee;

(b) whenever the trustee improperly delegates the
administration of the trust to the cotrustee;

(¢) whenever the trustee approves, knowingly
acquiesces in, or conceals a breach of trust committed by
the cotrustee;

(d) whenever the trustee negligently enables the
cotrustee to commit a breach of trust; or

(&) whenever the trustee neglects to take reasonable
steps to compel the cotrustee to redress a breach of trust
in a case where the trustee knows or has information from
which the trustee reasonably should have known of the
breach.

(3) The liability of a trustee for acts or omissions

of a cotrustee that occurred before October 1, 1989, is

governed by prior law and not by this section.
NEW SECTION. Section 184. Trustee's  liability to

beneficiary for acts of predecessor. (l) Except as provided
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in subsection (2), a successor trustee is not liable to the
beneficiary for a breach of trust committed by a predecessor
trustee.

(2) A successor trustee is liable to the beneficiary
for breach of trust involving acts or omissions of a
predecessor trustee in any of the following circumstances:

{a) whenever the successor trustee knows or has
information from which the successor trustee reasonably
should have known of a situation constituting a breach of
trust committed by the predecessor trustee, and the
successor trustee improperly permits it to continue;

{b} whenever the successor trustee neglects to take
reasonable steps to compel the predecessor trustee to
deliver the trust property to the successor trustee; or

{c) whenever the successor trustee neglects to take
reasonable steps to redress a breach of trust committed by
the predecesscr trustee in a case where the successor
trustee knows or has information from which the successor
trustee should have known of the predecessor trustee's
breach.

(3) The 1liability of a trustee for acts or omissions
cf a predecessor trustee that occurred before QOctober 1,

1989, is governed by prior law and not by this section.

NEW SECTION. Section 155. Remedies for breach of

trust. (1) If a trustee commits a Dbreach of trust, or
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threatens to c¢ommit a breach of trust, a beneficiary or
cotrustee of the trust may commence a proceeding for any of
the following purposes that is appropriate:

(a) to compel the trustee to perform the trustee's
duties;

(b) to enjoin the trustee from committing a breach of
trust;

(2) to compel the trustee tc redress a breach of trust
by payment of money or otherwise;

(d} to appoint a receiver or temporary trustee to take
possession ot the trust property and administer the trust;

(e) to remove the trustee;

{f) subject to [section 210), to set aside acts of the
trustee,

(g} to reduce or deny compensation of the trustee;

{h) subject to [section 210], to impose an equitable
lien or a constructive trust om trust property; or

(i) subject to [section 210], to trace trust property
that has been wrongfully disposed of and recover the
property or its proceeds.

(2} The provision of remedies for breach of trust in
subsection (1) does not prevent resocrt to  any other
appropriate remedy provided by statute or the common law.

NEW SECTION. Section 156. Remedies for breach

exclusively in equity. The remedies of a beneficiary against
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the trustee are exclusively in equity.

NEW SECTION. Section 157. Measure of liability Eor
breach of trust, (1) TIf the trustee commits a breach of
trust, the trustee is chargeable with any of the following
that is appropriate under the circumstances:

{a) any 1loss or depreciation in value of the trust
estate resulting from the breach of trust, with interest;

(b} any profit made by the trustee through the breach
of trust, with interest; nr

(c) any profit that would have accrued to the trust
estate if the loss of profit is the result of the breach of
trust.

(2) If the trustee has acted reasonably under the
circumstances as known to the trustee, the court, in its
dizcretion, may excuse the trustee in whole or in part from
liability under subsection (1) if it would be equitable to

do so0.
NEW SECTION. Section 158. Measure of 1liability for
interest. If the trustee is liable for interest pursuwant to

isection 157], the trustee is liable for the greater of the
following amounts:

(1) the amount of interest that accrues at the legal
rate on judgments; or

{¢) the amount of interest actually received.

NEW SECTION. Section 159, Limitations on proceedings
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against trustee. (1) Unless a claim is previously barred by
adjudication, consent, limitation, or otherwise:

(a} If a beneficiary has received an interim or final
account in writing, or other written report, that adequately
discloses the existence of a claim against the trustee Eor
breach of trust, the claim is barred as tc that beneficiary
unless a proceeding to assert the claim is commenced within
3 years after receipt of the account cor repcrt. An account
or report adequately discloses existence of a claim if it
provides sufficient information so that the beneficiary
knows of the claim or reasonably should have inguired into
the existence of the claim.

(b} If an interim or Einal account or other report
does not adequately disclose the existence of a claim
against the trustee for breach of trust, the claim is barred
as to that beneficiary unless a proceeding to assert the
claim is commenced within 3 vyears after the beneficiary
discovered, or, reasonably should have discovered, the
existence of the claim.

(2) For the purpose of subsection (l), a beneficiary
is considered to have received an account or report, as
follows:

(a) in the case of an adult who is reasonably capable
of understanding the account or report, if it is received by

the adult personally;
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(b) in the case of an adult who is not reasonably
capable of understanding the account or report, if it |is
received by the person's legal representative, including a
guardian ad litem or other person appointed for this
purpose; ot

{c) in the case of a minor, if it is received by the
miner's guardian or, if the minor does net have a guardian,
if it is received by the minor's parent so long as the
parent does not have a conflict of interest.

(3) The limitations period applicable to actions by a
beneficiary against a trustee on a claim that arose before
October 1, 1989, is governed by this section, except that a
claim arising before October 1, 1989, is not barred by this
section until October 1, 1990,

NEW SECTION. Section 160. Exculpation of trustee. (1)
Except as provided in subsection {2), the trustee can be
relieved of 1liability for breach of trust by provisions in
the trust instrument.

{2) A provision in the trust instrument is not
effective to relieve the trustee of liability:

fa) for breach of trust committed intentionally, with
gross negligence, or with reckless indifference toc the
interest of the beneficiary; or

{b) for any profit that the trustee derives from a

breach of trust.
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NEW SECTION. Section 161. Honiijability for £ollowing
instructions under revocable trust. (1) Notwithstanding
[section 160), a trustee of a revocable trust is not liable
to a beneficiary for any act performed or omitted pursuant
to written directions from the perscn holding the powes to
revoke, including a person to whom the power to direc! the
trustee is delegated.

{2) Subsection (1) applies to a &trust that is
revocable in part with respect to the interest of the
beneficiary in that part of the trust property.

NEW SECTION. Section 162. consent of Leneficiary to
relieve trustee of liability for breach of tiust. {1} Except
as provided in subsecticons (2) and (3), a beneficiary may
not hold the trustee liable for an act or omission of the
trustee as a breach of trust if the beneficiary consented to
the act or omission before or at the time of the act or
omission.

(2) The consent of the beneficiary doces not preclude
the beneficiary from holding the trustee liable for a breach
of trust in any of the following circumstances:

fa) whenever the beneficiary was under ar incapaciny
at the time of the consent or of the act or omission;

(b) whenever the beneficiary at the time consent was
given did not know of his rights and of the material facts

that the trustee knew or should have known and that the
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rrustee did not reascnably believe that the beneficiary
knew; or

(c) whenever the consent o©of the beneficiary was
induced by improper conduct of the trustee,

{3) Wheaever the trustee has an interest in the
transaction adverse to the interest of the beneficiary, the
consent of the beneficiary does not preclude the beneficiary
from holding the trustee liable for a breach of trust under
any of the circumstances described in subsection {2} or
whepever the transaction to which the beneficiary consented

was not fair and reasonable to the beneficiary.

NEW SECTION. Section 183. pischarge of trustee's
liability by release or contract. {1) BExcept as provided in
subsection (2), a beraiiciary may bhe precluded from holding
the trustee liabkle for a breach of trust by the
beneficiary's releage or contract effective to discharge the
trustee's liability-to the beneficiary for that breach.

(2) A release or contract is not effective to
discharge the trustee’s liability for a breach of trust in
any of the following circumstances:

(a) whenever the beneficlary was under an incapacity
at the time of making the release or centract;

{b) whenever the beneficlary did not know of his

rights and of the material facts:

{i) that the trustee knew or reasonably should have
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known; and

{ii) that the trustee did not reasonably believe that
the beneficiary knew;

{c) whenever the release or contract of the
beneficiary was induced by improper conduct of the trustee;
ar

{d) whenever the transacticn involved a bargain with
the trustee that was not fair and reasonable.

NEW SECTION. Section 164. Discharge of trustee's
liability by subsequent affirmance. (1) Except as provided
in subsection (2), 1if the trustee, in breach of trust,
enters into a transaction that the beneficiary may at his
option reject or affirm, and the beneficiary affirms‘the
transaction, the beneficiary may not thereafter reject it
and hold the trustee liable for any loss occurring after the
trustee entered into the transaction.

(2) The affirmance of a transaction by the beneficiary
does not precLude the beneficiary from holding a trustee
liable for a breach of trust if, at the time of the
affirmance, any of the following circumstances existed:

{a) the beneficiary was under an incapacity;

{b) the beneficiary did not know of his rights and of
the material facts:

{i) that the trustee knew or reasonably should have

known; and
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{ii) that the trustee did not reasonably believe that
the beneficiary knew;

(c) the affirmance was induced by improper conduct of
the trustee; or

(d) the transaction involved a bargain with the
trustee that was not fair and reasonable.

NEW SECTION. Section 165. Subject matter
jurisdiction. (1} The district court having jurisdiction
over the trust pursuant to (sections 1 through 215] has
exclusive jurisdiction of proceedings concerning the
internal affairs of trusts.

{2) The district court having jurisdiction over the
trust pursuant to [sections 1 through 215] has cencurrent
jurisdiction of the following:

{a) actions and proceedings to determine the existence
of trusts;

(b} actions and proceedings by or against creditors or
debtors of trusts; and

(c) other actions and proceedings involwving trustees
and third persons.

NEW SECTION. Section 166. Full-power court. In
proceedings concerning the internal affairs of trusts
commenced pursuant tco [sections 1 through 215], the court
has all the powers of a district court exercising its

general jurisdiction.
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NEW SECTION. Section 167. Pprincipal place of
administration of +trust. (1) The principal place of
administration of the trust 1is the usual place where the
day-to-day actisvity of the trazt 1is carried on by the
trustee or 1is represeutative who is primarily responsible
for the administration of the trust.

{(2) 1If rhe principal place of adminiscration of the
trust cannot be determired under subsection (). it shall be
determined as follows:

{a) if the trust has a single trustee, the principal
place of administration of the trust is the trustee':
residence or usual place of business; or

[b) if the trust has more than one trustee, the
principal place of administratice of the trust is the
residence or usual place of business of any of the
cotrustees as agreed upon by them. If not agreed upon by the
cotrustees, the principal place ot administration of the
trust is the residence or usual place of business of any of
the cotrustees.

NEW SECTION. Section 168. Jurisdiction over trustees
and beneficiaries. Subject to {seztion 169]:

(1) by accepting the trusteeship of a trust having its
principal place of administration in this state the trustee
submits perscnally to the jurisdiction of the court under

[sections 1 through 215]; and

-B2- 5B 333



"I S

10
11
12
13

14

16
17
18
19
20
21
22
23
24

25

§B 0333/02

(2) to the extent of their interests in the trust, all
beneficiaries of a trust having its principal place of
administration in this state are subject to the jurisdiction
of the court under [sections 1 through 215].

New seEcTION. Section 169. Basis of jurisdiction over
trust, trust property, and trust parties. The court may
exercise jurisdiction in proceedings under this division on
any basis permitted by Rule 4 of the Rules of Civil
Precedure.

NEW SECTION. Section 170. venue. (1) The proper
county for commencement o©of a proceeding pursuant to
[secticns 165 through 178] is either of the following:

(a) in the case of a living :trust, the county where
the principal place of administration of the trust is
located; or

{h) 1in the case of a testamentary trust, either the
county where the decedent's estate is administered or where
the principal place of administration of the trust 1is
located.

(2) If a living trust has no trustee, the proper
county for commencement of a proceeding for appointing a
trustee 1is the c¢ounty where the trust property, or some
portion of the trust property, is located.

{3) Except as otherwise praovided in subsections (1)

and (2), the proper county for commencement of a proceeding
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pursuant to [sections 1 through 215] is determined by the
rules applicable to civil acticns generally.

NEW SECTION. Section 171. Jury trial. There is no
right to a jury trial in proceedings under [sections 1

through 215) concerning the internal affairs of trusts.

NEW SECTION. Section 172. application of part. This
part applies to notice in proceedings commenced pursuant to
[sections 1 through 215] or notice otherwise required or
permitted by [sections 1 through 215}.

NEW SECTION. Section 173. Manner of mailing -- when
mailing complete. (1) If & notice or other paper is required
or permitted to be mailed, it shall be sent by first-class
mail.

(2) Mailing is complete when the notice or other paper
is deposited in the mail, postage prepaid, addressed to the
person to whom it is mailed.

NEW SECTION. Section 174. Personal delivery instead
of mailing. If a notice or other paper 1s required or
permitted to be mailed, it may be delivered personally to
the person to whom it is required or permitted to be mailed.

NEW SECTION, Section 175. pProof of giving notice --
conclusiveness of order. (1) Proof of the giving of notice
shall be made at or before the hearing to the satisfaction
of the court.

(2) If it appears to the satisfaction of the court
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that notice has been reqularly given or that the party
entitled to notice has waived, the court shall so find in
its order. When the order becomes final, it is conclusive on

all persons, whether or not in being.

NEW SECTION. Section 176. additional notice. (1} The
court may, on its own motion or on metion of a trustee or
other person interested in the trust, require that further
or additional notice‘ be given at any state of the
proceeding. The court may prescribe the form and method of
the notice to be given.

(2) A petitioner or other person required to give
notice may cause notice to be given to any person interested
in the trust without the need for a court order.

NEW SECTION. Section 177. Shortening time. The court
may for good cause shorten the time for giving a notice.

NEW SECTION. Section 178. Notice of postponed
hearings. The court may continue or postpone any hearing,
from time to time, in the interest of justice, and no
further notice of the continued or postponed hearing is
required unless otherwise ordered by the court.

NEW SECTION. Section 179. Petitioners -- grounds for
petition. (1) Except as provided in [section 6B], a trustee
or beneficiary of a trust may petition the court under
[sections 165 through 203) concerning the internal affairs

of the trust or to determine the existence of the trust.
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{(2) Proceedings concerning the internal affairs of a
trust include, but are not limited to. proceedings for any
of the following purposes:

(a}) determining questicns o©i construction of a trust
instrument;

{b) determining the existence or nonexistence of any
immunity, power, privilege, duty, or right:

{c) determining the validity of a trust provision;

(d) ascertaining beneticiarie: and determining to whom
property shall pass or be delivesed upon final or partial
termination of the trust, tc the v«tent the cetermination is
not made by the trust instrument:

{e) settling the accounts and passing upon the acts of
the trustee, including the exercise of {iscretionary powers;

(£) instructing the trustee;

(g) compelling the trustee to report information abocut
the trust or account to the beneficiary, if:

{i) the trustee has failed to submit a requested
report or account within 60 days after written request of
the beneficiary; and

{(ii} no report or account has been made within 6 months
preceding the request;

(h) granting powers bto the trustae;

(i) fixing or allowing payment of the trustee's

compensation;
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{j}] appointing or removing a trustee;

(k) accepting the resignation of a trustee;

(1) compelling redress of a breach of the trust by any
available remedy:

(m) approving or directing the mecdification or
termination of the trust;

{n) approving or directing the combination or division
of trusts;

{o} amending or conforming the trust instrument in the
manner required ta qualify a decedent's estate for the
charitable estate tax deduction under federal law, including
the addition of mandatory governing instrument requirements
for a charitable remainder trust as required by final
regulations o»nd ~ulings of the United States internal
revenue service. ir any case in which all parties interested
in the trust have submitted written agreement to the
proposed changes or written disclaimer of intecsst;

(pY ~uthorizing or directing transfer of a trust or
trust properczy to or from another jurisdiction;

(g) directing transfer of a testamentary trust subject
to continuing court jurisdiction from one county to another;

(r) approving removal of a testamentary trust From
continuing court jurisdiction; or

(s) reforming or

excusing compliance with the

governing instrument of an organization pursuant to [section
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1041.

NEW SECTION. Section 180. Commencement of proceeding.
{1} A proceeding under [sections 165 through 203] is
commenced by filing a wverified petition stating facts
showing that the petition is authorized under this chapter
and the grounds of the petition.

{2) When a petition that requires a hearing is filed
with the court clerk, the clerk shall set the matter for
hearing.

NEW SECTION. Section 181. pismissal of petition., The
court may dismiss a petition if it appears that the
proceeding is not reasonably necessary for the protection of
the interests of the trustee or beneficiary.

NEW SECTION. Section 1B2. Notice. At least 14 days
before the time set for the hearing on the petition, the
petitioner shall cause notice of the time and place of
hearing to be mailed to any of the following persons who are
not petitionets{

{1y all trustees;

{(2) all beneficiaries who are entitled to notice; and

{3) the attorney general, if the petition is related
to a charitable trust subject to the Jjurisdiction of the
attarney general, unless the attorney general waives notice.

NEW SECTION. Section 183. Request for special notice.

(1) If proceedings involving a trust are pending, a
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beneficiary of the trust may, in person or by attorney,
serve on the trustee or the trustee's attorney and file with
the court clerk where the proceedings are pending a written
request stating that the beneficiary desires special notice
of the filing of petitions in the proceeding relating to any
or all of the purposes described in [section 179]) and giving
an address for receiving notice by mail. Proof of service of
the reguest on the trustee shall be filed with the court
clerk when the request is filed,

(2} Except as provided in subsection (3), after
serving and filing a request and proof of service pursuant
to subsection (1}, the beneficiary is entitled to notice
pursuant to [section 182].

(3} A request for special notice made by a beneficiary
whose right to notice is restricted by {sectien 70] is not
effective.

NEW SECTION. Section 184, Request for copy of
petition. If a trustee or beneficiary has served and filed
either a notice of appearance, in person or by counsel,
directed to the petitioner or the petitioner's counsel in
connection with a particular petition and proceeding or a
written request for a copy of the petiticn, and has given an
address to which notice or a copy of the petition may be
mailed or delivered, the petitioner shall cause a copy of

the petition to be mailed to that person within 5 days after
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service of the notice of appearance or receipt of the
reguest.

NEW SECTION. Section 185. Authority to make necessary
orders —-- temporary trustee. The court in its discretion may
make any orders and take any other action necessary or
proper to dispose of the matters presented by the petition,
including appointment of a temporary trustee to administer

the trust in whole or in part.

NEW SECTION. Section 186. appeal. An appeal may be
taken from the grant or denial of any final order made under
[sections 165 through 203], except the following:

(1) compelling the trustee to submit an account or
report acts as trustee to a beneficiary pursuant to [section
179(2){9)1:

(2) accepting the resignation of a trustee pursuant to
[section 179(2)(k)]; or

(3) approving removal of a testamentary trust from
continuing court

jurisdiction pursuant to [section

179(23(r) ).

NEW SECTION. Section 187. appointment of guardian ad
litem. (1) The court may, on its own motion or on reguest of
a trustee or other person interested in the trust, appoint a
guardian ad litem at any stage of a proceeding concerning
the trust to represent the interest of any of the following

persons, if the court determines that representation of the
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interest otherwise would be inadequate:

{a) a minor;

(b) an incapacitated person:

{¢) an unborn perscn:

{(d) an unascertained persocn;

{e) a person whose identity or address is unknown; or

(f] a designated class of persons who are not
ascertained or are not in being.

{2} If not precluded by a conflict of interest, a
guardian ad litem may be appointed to represent several
persons or interests.

(3) The reasonable expenses of the guardian ad litem,
including compensation and attorney's fees, shall be
determined by the court and paid as the court orders, either
out of trust property or by the petitioner,

(4) Tf no guardian ad litem is appointed, an unborn
person or an unascertained person is bound by an order to
the extent his or her interest 1s adequately represented by
another party having a substantially identical interest in

the proceeding.

NEW SECTION. Section 188. Intermittent judicial
intervention in trust administration. The administration of
trusts is intended to proceed expeditiously and free of
judicial intervention, subject to the Jjurisdiction of the

court.
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NEW SECTION. Section 189. Enforcement of
beneficiary's rights wunder charitable trust by attorney
general. In a case involving a charitable trust subject to
the jurisdiction of the attorney general, the attaorney
general may petition under [sections 165 through 203].

NEW SECTION. Section 190. application of part. (1)
{Sections 190 through 195] apply to all of the following:

fa) a trust that is subject to [sections 1 through
215}; and

(b) any other trust to which the provisions of
[sections 165 through 203] are made applicable by statute or
trust instrument.

(2) [Sections 19C¢ through 195] do not prevent the
transfer of the place of administration of a trust or of
trust property to another Jjurisdiction by any other
available means.

NEW SECTION. Section 191. fTransfer of place of
administration ar property from Montana. (1) The court may
make an order for the transfer of the place of
administration of a trust or the transfer of some or all of
the trust property to a jurisdiction outside this state as
provided in [sections 165 through 203].

(2} Except as otherwise provided in [sections 190
through 195), proceedings under [sections 165 through 203]

are governed by [sections 190 through 195].
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NEW SECTION. Section 192, contents of petition. The
petition for transfer shall set forth all of the following:

{1} the names and places of residence of the
following:

{a) the trustee administering the trust in this state;
and

(b) the trustee, including any domiciliary trustee,
who will administer the trust or trust property in the other
jurisdiction;

(2) the names, ages, and places of residence of the
living beneficiaries, as far as known to the petitioner;

{3) whether the trustee who will administer the trust
in the other jurisdiction has agreed to accept the trust. If
so, the acceptance or a copy shall be attached as an exhibit
to the petition or otherwise filed with the court;

{4) a general statement of the qualifications of the
trustee who will administer the trust in the other
jurisdiction and the amount of fiduciary bond, if any. If
the trustee 1s an individual, the statement shall include
the trustee's aqe;

(5) a general statement of the nature and value of the
property cf any trust of the same trustor being administered
in the other jurisdiction by the trustee who will administer

the trust in the other jurisdiction;

(6) the name of the court, if any, having jurisdiction
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of the trustee in the other jurisdiction or of its accounts
or in which a proceeding may be had with respect to
administration of the trust or the trustee's accounts;

{7) a statement of the character, condition, location,
and value of the trust property sought to be transferred;

{8) whether there is any pending civil action in this
state against the trustee arising out of the administration
of the trust sought to be transferred; and

(9) a statement of the reasons for the transfer.

NEW SECTION. Section 193. Notice and hearing. (1) At
least 14 days before the time set for the hearing on the
petition, the petitioner shall cause notice of the time and
place of the hearing to be mailed to each of the persons
named in the petition at their respective addresses as
stated in the petition.

(2} any person interested in the trust, as trustee,
beneficiary, or otherwise, may appear and file written
grounds in opposition to the petition.

NEW SECTION. Section 194, oOrder granting transfer.
The court may, in its discretion, grant the petition and
order the trustee to transfer the trust property or ta
transfer the place of administration of the trust to the
other Jjurisdiction if, after hearing, ali oi <be following
appear to the court:

(1) the transfer of the trust property to a trustee in
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another juriadiction, or the transfer of the place of
administration o©of the trust to another jurisdiction, will
promote the best interests of the trust and those interested
in it, taking into account the interest in the economical
and convenient administration of the trust;

(2) the transfer will not violate the trust
instrument; and

{3} any new trustee to whom the trust property is to
be transferred is gualified, willing, and able to administer
the trust or trust property under the trust instrument.

NEW SECTION. Section 195. Manner of transfer —-—
discharge of trustee. If a transfer is ordered under this
chapter, the court may direct the manner of transfer and
impose terms and conditions as may be just, including, but
not limited to, a requirement for the substitution of a
suncesscor trustee in any pending litigation in this state.
Th= aelivery of property in accordance with the order of the
court is a discharge of the trustee in relation to all
pruperty eambraced in the order.

NEW SECTION. Section 196. application. (1) [Sections
196 through 203] apply to a trust, or portion thereof,
administered in a jurisdiction cutside this state.

(2) [Sections 196 through 203] do not prevent the
transfer of the place of administration of a trust or trust

property to this state by any other available means.

~95- 5B 333

m N o,

10
11
12
13
14
15
16
17
18
19
20
21

22

23

24
23

8B 0333/02

NEW SECTION. Section 197. Transfer of place of
administration or property to Montana. (1) The court may
make an order accepting the transfer of the place of
administration of a trust from another jurisdiction to this
state or the transfer of some or all of the trust preoperty
in another Jjurisdiction to a trustee in this state as
provided in (sections 196 through 203].

(2) Except as otherwise provided in {[sections 156
through 203), proceedings under [sections 196 through 203]
are governed by this chapter.

NEW SECTION. Section 19B. venue. (1) If the petition
requests that a resident of this state be appointed trustee,
the petition shall be filed in the court of the county where
the proposed principal place of administration of the trust
pursuant to [section 1671 is lccated.

(2) If the petition requests that only a nonresident
of this state be appointed trustee, the petition shall be
filed in the court of the county where either:

(a) any beneficiary resides; or

(b) a substantial portion of the trust property to be
transferred is located or will be located.

NEW SECTION. Section 199. contents of petition. The
petition for transfer shall set forth all of the following:

{l) the names and places of residence of the

following:
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{a) the trustee administering the trust in the other
jurisdiction; and

(b} the proposed trustee to whom administration of the
trust or trust property will be transferred;

{2) the names, ages, and places of residence of all
living beneficiaries, as far as known to the petitionerc:

(3) whether administration of the trust has been
subject to supervision in a jurisdiction outside this state.
If so, the petition shall state whether a petition or
appropriate request for transfer of place of administration
of the trust or trust property to this state has been filed,
if necessary, with the court in the other jurisdiction, and
the status of the petition or request.

{4) whether the trustee proposed to administer the
trust in this state has agreed to accept the trust in this
state. If the trustee has agreed, the acceptance shall be
attached as an exhibit to the petition or otherwise filed
with the court.,

{5) a general statement of the qualificaticns <cf the
trustee proposed to administer the trust in this state and
the amount of any bond to be requested. If the trustee is an
individual, the statement shall include the trustee's age.

(6} a copy of the trust instrument or & statement of
the terms of the trust instrument in effect at the time the

petition is filed, including all amendments thereto;
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(7) a statement of the character, condition, location,
and value of the trust property sought to be transferred;
and

(8) a statement of the reasons for the transfer.

MEW SECTION. Section 200. Notice and hearing. (1) At
least 14 days before the time set for the hearing on the
petition, the petitioner shall cause notice of the time and
place of the hearing to be meiled to each of the persons
named in the petitior at their respective addresses as
stated in the petition.

(2) Any person interested in the trust, as trustee,
beneficiary, or otherwise, may appear and file written
grounds in opposition to the petition.

NEwW SECTION. Section 201. Order accepting transfer
and appointing trustee. {1) The court may ., in its
disecretion, grant the petition and issue an order accepting
transfer of trust property or the place of administration of
the trust to this state and appoinde a trustee to administer
the trust in this state, 1if, after hearing, all of the
following anprar to the court:

(a) tke transfer of the trust property to a trustee in
this state, or the transfer of the place of administration
of the trust to this state, will promote the best interests
of the trust and those interested in it, taking into account

the interest in the economical and convenient administration
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of the trust;

(b)Y the transfer will not violate the trust
instrument:;

(c) the trustee appointed by the court to administer
the trust in this state, and to whom the trust property is
to be transferred, is qualified, willing, and able to
administer the trust or trust property under the trust
instrument; and

(&) the proper court in the other jurisdiction has
approvesd the transfecr if approval is necessary under the law
of the other jurisdiction.

{2} If the court grants the petition under subsection
(1), the court shall require the trustee to give a bond, if
necessary under the law of the other jurisdiction or of this
state, and may reguire bond as provided in [section 49].

NEW SECTION. Section 202. conditional order accepting
transfer, If appropriate to facilitate transfer of the trust
property or the place of administration of a trust te this
state, the court may issue a conditional order appointing a
rrustee to administer the trust in this state and indicating
that transfer to this state will be accepted if transfer is
approved by the proper court of the other jurisdiction.

NEW SECTION. Section 203. Administration of
transferred trust. A trust transferred to this state

pursuant to [sections 165 through 203] shall be administered
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in the same manner as a trust of that type created in this

state.

NEW SECTION. Section 204. Personal liability of
trustee to third persons on contracts. (1) Unless otherwise
provided in the contract or in [sections 165 through 203],
a trustee 1s not personally liable on a contract properly
entered into in the trustee's fiduciary capacity in the
course of administration of the trust unless the trustee
fails to reveal the trustee's representative capacity or
identify the trust in the contract.

{2} The @personal liability of a trustee on a contract
entered into before October 1, 1989, is governed by prior

law and not by this section.

NEW SECTION. Section 205. personal liability of
trustee arising from ownership or control of trust estate.
A trustee is personally liable for obligations arising from

ownership or control of trust property only if the trustee

is personally at fault.

NEW SECTION. Section 206. Personal liability of
trustee for torts. A trustee is personally liable for torts
committed in the course of administration of the trust only

if the trustee is personally at fault.

NEW SECTION. Section 207. Liability of dissenting
cotrustee to third persons. (1) A cotrustee who does not

join in exercising a power held by three or more cotrustees
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is not liable to third persons for the consequences of the
exercise of the power.

(2) A dissenting cotrustee who joins in an action at
the direction o©of the majority cotrustees is not liable to
third persons for the action if the dissenting cotrustee
expresses the dissent in writing to any other cotrustee at
or before the time the action is taken.

{3) This section does not excuse a cotrustee from
liability for failure to discharge the cotrustee's duties as
a trustee.

NEW SECTION. Section 208. Assertion of claims against
trust. A claim based on a contract entered into by a trustee
in the trustee's representative capacity, on an obligation
arising from ownership or control of trust property, or on a
tort committed in the course of administration of the trust
may be asserted against the trust by proceeding against the
truystee in the trustee's representative capacity, whether or

not the trustee is personally liable on the claim.

NEW SECTION. Section 209. rLiability as between
trustee and trust estate. The question of liability as
between the trust estate and the trustee personally may be
determined in a proceeding under [section 179].

NEW SECTION. Section 210. Protection of third person

dealing with trustee. With respect to a third person dealing

with a trustee or assisting a trustee in the conduct of a
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transaction, if the third person acts for a valuable
consideration and without actual knéwledge that the trustee
is exceeding the trustee's powers or improperly exercising
them:

{1) the third person is not bound to inguire whether
the trustee has power to act or is properly exercising a
power and may assume without inquiry the existence of a
trust power and its proper exercise; and

{2) the third person is fully protected in dealing
with or assisting the trustee just as if the trustee has and
is properly exercising the power the trustee purports to
exercise.

NEW SECTION., Section 211. application of  property
delivered to trustee by third person. A third person is not
bound to ensure the proper application of trust property
paid or delivered to the trustee.

NEW SECTION. Section 212. Protection of third person
dealing with Eormer trustee. If a third person acting for a
valuable consideration enters into a transaction with a
former trustee without knowledge that the ©person is no
longer a trustee, the third person is fully protected just
as if the former trustee were still a trustee.

NEW SECTION. Section 213. Effects on real property
transactions. (1} This section relates only to conveyances

of real property to or from a krust, and supplements, but
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does not modify other substantive provisions of [sections 1
through 215] relating to the creation or validity of trusts.
This section does not affect conveyances recorded prior to
October 1, 1989.

{2) Except as otherwise provided in [sections 1
through 215], a conveyance of real property to a trustee
designated as such in the conveyance vests the whole estate
conveyed in the trustee, subject only to the trustee's
duties. The beneficiaries of the trust take no estate or
interest in the real property, but may determine or enforce
the terms of the trust as provided in [sections 1 through
2151.

{3) An instrument <c¢reating or amending a trust need
not be recorded, but may be 1f properly acknowledged.

{4) If there is no clear reference to or designation
of a grantee as trustee in a conveyance (nor in a separately
recorded instrument recorded in the same county as the
conveyance and describing the same property as described in
the conveyance), the conveyance shall be considered to be
absolute to the grantee, 1in favor of purchasers or
encumbpancers from the grantee, who were without actual
knowledge and who acted for a valuable consideration,
despite any valid trust which may exist.

(5) Unless limitations upon a trustee's power or

authority are set forth in the recorded conveyance of real
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property to the trustee or in a separate trust instrument
(or portion thereof, or abstract thereof} recorded in the
same county, there are no limitations upen the trustee's
power or authority to convey or encumber the real property
in favor of third persons who were without actual knowledge
and who acted for a valuable consideration. A separate trust
instrument incorporated by reference in a conveyance to a
trustee cannot limit the trustee's power or authority to
convey or encumber unless the limitations are set forth in
the trust instrument (or portion thereof or abstract
therecf) which is also recorded in the county where the real
property is located., An amendment to a recorded trust
instrument may not affect the power or authority of a
trustee to convey or encumber unless it is also recorded in
the same place.

(6) A subseguent conveyance from a person designated
in the original conveyance as trustee (or from his successor
trustee) conveys the whole estate wvested in the trustee,
except as limited by the terms of the conveyance. The
identity of any successor trustee may be established by a
recorded affidavit of the successor trustee specifying his
name and address and the date and circumstances of his
succession, and confirming that he is currently lawfully
serving in such capacity.

{7) 1In an action or proceeding by a third person
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involving the real property granted tc a trustee, the person
designated as trustee in the original conveyance, or the
SUCCeSSOr trustee as established in subsection (6), or, if
none, the person then actually serving as trustee, or, if
none, any beneficiary designated by the court to represent
the interests of the beneficiaries, shall be considered the
only necessary representative of the trust and of all
persons with an interest therein. A judgment is binding upon
and conclusive against the trust and all persons interested
therein as to all matters finally adjudicated in the
judgment.

NEW SECTION. Section 214. cCreditor's rights against
revocable trust during trustor's lifetime. If the trustor
retains the power to revoke the trust in whole or in part,
the trust property is subject to the claims of creditors of
the trustor to the extent of the power of revocation during
the lifetime of the trustor,

NEW SECTION. Section 215. creditor's rights against
revocable trust after trustor’'s death. Upon the death of a
trustor who had retained the power to revoke the trust in
whole or in part, the property that was subject to the power
of revocation at the time cf the trustor's death is subject
to the claims of creditors cof the decedent trustor's estate
and to the expenses of administration of the estate to the

extent that the decedent trustor's estate is inadeguate to
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satisfy those claims and expenses.

Section 216. section 2-2-103, MCA, is amended to read:

*2-2-103. Public trust. (1) The holding of public
office or employment is a public trust, created by the
confidence which the electorate reposes in the integrity of
public officers, legislators, and employees. A public
officer, legislator, or employee shall carry out his duties
for the benefit of the people of the state.

{2) A public officer, legislator, or employee whose
conduct departs from his fiduciary duty is liable to the
people of the state as a trustee of property, is liable to a
beneficiary under #2-26-20342% ([section 77], and shall
suffer such other liabilities as a private fiduciary would
suffer for abuse of his trust. The county attorney of the
county where the trust is viclated may bring appropriate
judicial proceedings on behalf of the people. Any moneys
collected in such actions shall be paid to the general fund
of the aggrieved agency.

(3) The following sections set forth various rules of
conduct, the transgression of any of which is, as such, a
violation of fiduciary duty, and various ethical principles,
the transgression of any of which is not, as such, a
violation of fiduciary duty."

Section 217. section 31-2-209, MCA, is amended to

read:

-106~ 5B 333



O N

10
11
12
i1
14
15
16
17
iB
19
20
21

22

23

24
25

SB 0133/02

*31-2-209. Assignment —- when void. An assignment for
the benefit of creditors is void against any creditor of the
assignor not assenting thereto in the following cases:

{1) if it gives a preference dependent upon any
condition or contingency or with any power of revecation
reserved;

(2) ifF it tends to coerce any creditor to release or
compromise his demand;

(3) if it provides for the payment of any claim known
by the assignor to be false or fraudulent cr for the payment
of more upon any claim than is known to be justly due from
the assignor;

{4) 1if it reserves any interest in the assigned
property or in any part thereof to the assignor or for his
benefit, befocre all existing debts are paid;

{5} if it confers upon the assignee any power which,
if exércised, might prevent or delay the immediate
conversion of the assigned property to the purposes of the
trust;

(6) 1if it exempts him from liability for neglect of
duty or misconduct;

(7) if it violates #2-20-283¢%¥ [section 77]."

Section 218. Ssection 70-20-101, MCA, is amended to
read;

"70-20-101. Transfer to be in writing —— statute of
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frauds. No estate or interest in real property, other than
an estate at will or for a term not exceeding 1 yeary-er-any
trust—-—sver-or-powar—ssneerning-it-or-in-any-manner-relacing
therers can be created, granted, assigned, surrendered, or
declared otherwise than by operation of law or a conveyance
or other instrument in writing, subscribed by the party
creating, granting, assigning, surrendering, or declaring it
or by his lawful agent thereunto authorized by writing."

Section 219. section 82-1-304, MCA, is amended to
read:

"g§2-1-304, Administration of the trust. (1) The
admninistration of the trust shall comply with the
appropriate provisions regulating trusts contained in Title
72.

{2} No trustee or attorney fees may be paid from the
trust proceeds.

(3) All bonuses, rental payments, royalties, and other
income shall be:paid to the trustee until the trust is
terminated and notice of its termination given to all
interested parties. The trustee shall distribute all money
held in the trust to the person or persons entitled to it
upon the order of the district court.

(4) A trust in favor of unlocatable owners shall be in
force until the unlocatable owners of the mineral interest

in question have successfully <claimed the share of funds
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held in trust and filed the notice provided in B2-1-306.
(5) The trustee shall invest funds under his
management in the manner of a prudent man, as defined-in

F2-21-164 provided in [section 89]. Fifty percent of the

interest earned on each trust shall be credited to the
general fund of the county in which the mineral interest is
located to defray the costs of administration.

{6) Funds held in the trusts are subject to the
provisions governing abandoned property contained in Title
70, chapter 9.7

NEW SECTION. Section 220. Repealer. Sections
72-12-101 through 72-12-103, Title 72, chapters 20 through
25, sections 72-27-101 and 72-27-102, MCA, are repealed.

NEW SECTION. Section 221. codification instruction.
[Sections 1 through 215] are intended to be codified as an
integral part of Title 72 and the provisions of Title 72
apply to [sections 1 through 2151}.

~-End-

-109- SB 333



Slst Legislature S8 0333/02

w @ N ;s o e W

10
11
12
13
14
1s
16
17
18
19
20
21
22
23
24

25

SENATE BILL NO. 3133
INTRODUCED BY MAZUREK, CRIPPEN, BISHOP

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO TRUSTS AND TRUSTEES; AMENDING SECTIONS
2-2-103, 31-2-209, 70-20-101, AND 82-1-304, MCA; AND
REPEALING SECTIONS 72-12-101 THROUGH 72-12-103, TITLE 72,
CHAPTERS 20 THROUGH 25, AND SECTIONS 72-27-101 AND
72-27-102, MCA.*

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. ([Sections 1
through 215] shall be known and may be cited as the "Trust
Code™.,

NEW SECTION. Section 2. General rule concerning
application of trust code. Except as otherwise provided by
statute: '

{1y After September 30, 1989, ([sections 1 through 215]
apply to all trusts regardless of when they were created,
unless in the opinion of the court, application of a
particular provision of (sections 1 through 215) would
substantially interfere with the rights of the parties and
other interested persons, In which case the particular

provision of (sections 1 through 215] does not apply and

‘fkgéganllﬁunwwawnw

prior law applies.

SB 0333/02

There is no change on SB_333 and will not
be reprinted. Please refer to second
for complete text.

reading

(yellow)

-2

SB 333
THIRD READING



COMMITTEE OF THE WHOLE AMENDMENT
SENATE BILL 333
Representative John Mercer

March 9, 1989 1:43 pm
Page 1 of 1

Mr. Chairman: I move to amend SENATE BILL 333 ({third reading
copy -~ blue).

—

Signed:
Representative John Mercer

And, that such amendments to SENATE BILIL 333 read as follows:

1. Page 48, line 15.

Following: "NEW SECTION. Section 113,

Strike: "Investments" on page 48, line 15 through "obligations"
on page 49, line 3

Insert: " If the personal representative is authorized to
invest funds in United States obligations, he may invest in
these obligations either directly or in the form of
securities of or other interests in an open-end or closed-
end management type investment company or investment trust
registered under the Investment Company Act of 1940 (15
U.5.C. 80 a-1 through 80 a-64), as amended if:

. (a) the portfolio of the investment company or
investment trust is limited to United States government
obligations and repurchase agreements fully collateralized
by United States government obligations; and

(b) the investment company or investment trust
takes delivery of the collateral for any repurchase
agreement either directly or through an authorized
custodian"

@PT/ £ HOUSE

REJECT 551 CW.HBV

3B 333
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1 SENATE BILL NO. 333 1 {2) After September 30, 1989, [séctions 1 through 21%9]
2 INTRODUCED BY MAZUREK, CRIPPEN, BISHOP 2 apply to all proceedings concerning trusts whenever
3 3 commenced, unless in the opinion of the court, application
4 A BILL FOR AN ACT ENTITLED: "“AN ACT TC GENERALLY REVISE THE 4 of a particular provision of [sections 1 through 215) would
5 LAWS RELATING TO TRUSTS AND TRUSTEES; AMENDING SECTIONS S substantially interfere with the effective conduct of the
[ 2-2-103, j1-2-209, 70-20-101, AND 82-1-304, MCA; AND [} proceedings or the rights of the parties and other
7 REPEALING SECTIONS 72-12-101 THROUGH 72-12-103, TITLE 72, 7 interested persons, 1in which case the particular provisicn
8 CHAPTERS 20 THROUGH 25, AND SECTIONS 72-27-101 ARND ] of [sections 1 through 215) does not apply and pricr law
9 72-27-102, MCA." 9 applies.
10 10 NEW SECTION. Section 3. cCommon law as law of state.
11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 11 Except to the extent that the common law rules governing
12 NEW SECTION. Section 1. Short title, [Sections 1 12 trusts are modified by statute, the common law as to trusts
13 through 215] shall be known and may be cited as the "Trust 13 is the law of this state.
14 Code". 4 14 NEW SECTION. Section 4. constructive and resulting
15 NEW _SECTION. Section 2. ceneral rule concerning 15 trusts not affected. Other than {sections 19 through 23],
16 application of trust code. Except as otherwise provided by 16 nothing in [sections 1 through 215] affects the law relating
17 statute: 17 to constructive or resulting trusts,
18 (1) After September 30, 1989, [sections 1 through 215] 18 NEW SECTION. Section 5. Application of code to
19 apply to all trusts regardless of when they were created, 19 charitable trusts. Unless otherwise provided by statute,
20 unless in the opinion of the court, application of a 20 [sections 1 through 215) apply to charitable trusts that are
21 particular provision of |[sections 1 through 215] would 21 subject to the jurisdiction of the attorney general.
22 substantially interfere with the rights of the parties and 22 MEW SECTION. Section 6. Laws affecting construction
23 other interested persons, in which case the particular 23 and operation of wills apply to trusts. (1) Title 72,
24 provision of [sections 1 through 215) does not apply and 24 chapter 2, part 5 and 72-3-901 apply to the construction and
25 priar law applies. 25 operation of trusts, except as provided in subsection (2).
b -2- S8 333
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{2) This section does not apply to any trust if its
terms expressly or by necessary implication make  this
section inapplicable to it.

(3) PFor purposes of [sections 1 through 215],
references in Title 72, chapter 2, part 5 and in 72-3-901 to
a "testator" refer to the trustor, references to a "will"
refer to a trust, references to a "devisee” refer to a trust
beneficiary, and references to a "devise" refer to a trust

distribution.

NEW SECTION. Section 7. Definitions. As used in
[sections 1 through 215] unless the context requires
otherwise the following definitions apply:

(1} "Beneficiary"” means a person who has any present
or future interest, vested or contingent, and also includes
the owner of an interest by assignment or other transfer
and, as it relates to a charitable trust, includes any
person entitled to enforce the trust.

(2) "Person" means an individual, a corporation, an
organization, or other legal entity.

(3) “Property" includes both real and personal
property or any interest therein and means anything that may
be the subject of ownership.

{4) “Trust" when not qualified by the word “"resulting”
or "constructive®, includes any express trust, private or

charitable, with additions thereto, wherever and however
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created. It also includes a trust created or determined by
judgment or decree under which the trust is to be
administered in the manner of an express trust. The term
does not include conservatorships, personal represeﬁtatives.
custodial arrangements pursuant to chapter 26 of this title,
business trusts providing for certificates to be issued to
beneficiaries, common trust funds, voting trusts, security
arrangements, liquidation trusts, and trusts for the primary
purpose of paying debts, dividends, interest, salaries,
wages, profits, pensions, or employee benefits of any kind
and any arrangement under which a person is nominee.or
escrowee for another.

{5} "Trustee" means the person holding property 1in
trust. The term includes an original, additional, or
successor trustee, whether or not appointed or confirmed by
a court,

(6) "Trustor" means the pe;fon who creates a trust.

(7} “Trust company"” means an entity which has
qualified to engage in and conduct a trust business in this
state.

{8} “Trust property" means the property held in trust.

NEW SECTION. Section 8. Reference to statutes -—-—
amendments and additions. Whenever a reference is made to
any portion of [sections 1 through 215) or to any other law,

the reference applies to all amendments and additions made.
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NEW SECTION, Section 9. Methods of creating trust.
Subject to other provisions of [sections 1 through 72], a
trust may be created by any of the following methods:

{1}y a declaration by the owner of property that the
owner holds the property as trustee;

(2) a transfer of property by the owner during the

owner's lifetime to another person as trustee;

{3) a testamentary transfer of property by the owner
to ancther person as trustee;

(4) an exercise of a power of appointment to another
person as trustee; or

(5) an enforceable promise to create a trust.

NEW SECTION. Section 10. Intention to create trust.
A trust is created only if the trustor properly manifests an
intention to create a trust,

NEW SECTION. Section 11. Trust property. (1) A trust
is created only if there is trust property.

(2) The requirement of subsection (1) may be satisfied
if the trust (or 1its trustee) is designated to be
beneficiary of the proceeds of an insurance contract, an
annuity contract, an employee benefit plan, an individual
retirement account, or similar device, even though the
designation may be revoked.

NEW SECTION. Section 12. Trust purpose. A trust may

be c¢reated for any purpose that is not illegal or against
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public policy.

NEW SECTION. Section 13. Trust for indefinite or
general purposes. A trust created for an indefinite or
general purpose is not invalid for that reason if it can be
determined with reasonable certainty that a particular use
of the trust property comes within that purpcse.

NEW SECTION. Section 14. Dpesiqnation of beneficiary.
(1) A trust, other than a charitable trust, i1s created only
if there is a beneficiary.

{2) The requirement of subsection (1) is satiafied if
the trust instrument provides for either of the folilowing:

{a) a beneficiary or class of beneficiaries that 1is
ascertainable with reasonable certainty or that is
sufficiently described so it can be determined that some
person meets the description or is within the class; or

(by a grant of power to the trustee or some other
person to select the beneficiaries based on a standard or in
the discretion of the trustee or other person.

NEW SECTTON. Section 15. Dpesignation of  trust or
trustee as beneficiary. (1) A trust or trustee may be
designated as the beneficiary of the proceeds of an
insurance contract, an annuity contract, an emplocyee benefit
plan, an individual retirement account, or similar device if
the designation 1is made in accordance with the contract,

plan, account, or device.
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(2) Subsection (1) applies even though the trust or
trustee is named cr to be named by will or trust and whether
or not the will or trust is in existence at the time of the
designation,

NEW SECTION. Section 16. statute of frauds. A trust
is not wvalid unless evidenced by one of the following
methods:

(1) by a written instrument signed by the trustee, or
by the trustee's agent if authorized in writing to do s0;

(2) by a written instrument signed by the trustor, or
by the trustor's agent if authorized in writing to do so; or

{3) by operation of law.

NEW SECTION. Section 17. consideration. Consideration
is not required to create a trust, but a promise to create a
trust in the future is enforceable only if the requirements
for an enforceable contract are satisfied.

NEW SECTION. Section 18B. Exception to doctrine of
merger. If a trust provides for oOne Or mMOre SuUCCES50T
beneficiaries after the death of the trustor, the trust is
not invalid, merged, or terminated in either of the
following circumstances:

{l} where there is one trustor who is the sole trustee
and the sole beneficiary during the trustor's lifetime: or

(2) where there are Lwo or more trustors, one or more

of whom are trustees, and the beneficial interest in the
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trust is in one or more of the trustors during the lifetime
of the trustors.

NEW SECTION. Section 19. Resulting trust upon failure
of trust. Where the owner of property gratuitously transfers
it and manifests in the trust instrument an intention that
the transferee should hold the property in trust but the
trust Ffails, the transferee holds the trust estate as a
resulting trust for the transferor or his estate, unless:

(1) the transferor manifested in the trust instrument
an intention that no resulting trust should arise; or

(2) the intended trust fails for illegality and the
policy against unjust enrichment of the transferee |is
outweighed by the policy against giving relief to a person
who has entered into an illegal transaction.

NEW SECTION. Section 20, Resulting trust upon fuil
performance of trust. Where the owner of property
gratuitously transfers it subject to a trust which is
properly declared and which is fully performed without
exhausting the trust estate, the trustee holds the surplus
as a resulting trust for the transferor or his estate,
unless the transferor manifested in the trust instrument an
intention that no resulting tru;t of the surplus should

arise.

NEW SECTION. Section 21. Purchase money resulting

trust. (1) Where a transfer of property is made to one
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person and the purchase price 1is paid by another, a
resulting trust atises in favor of the person who paid the
purchase price.

(2) Subsection (1) does not apply in any of the
following circumstances:

(a) whenever the party paying the purchase price
manifests an intention that no resulting trust should arise;

(b) whenever the transferee is a spouse, child, or
other natural object of the bounty of the person who paid
the purchase price; or

{c) whenever the transfer is made in order to
accomplish an illegal purpose and the policy against unjust
enrichment of the transferee is outweighed by the policy
against giving relief to a person who has entered into an
illegal transaction.

(3) Subsection (2)(b) does not apply if the party
paying the purchase price manifested an intention that the
transferee should not have the beneficial interest in the
property.

NEW SECTION. Section 22. cConstructive trust. A
constructive trust arises when a person holding title to
property is subject to an equitable duty to convey it to
another on the ground that the person holding title would be

unjustly enriched if he were permitted to retain it.

NEW SECTION. Section 23. Resulting trusts,
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constructive trusts —— statute of frauds. Resulting trusts
and constructive trusts are considered to arise by operation

of law and are valid under ([section 16(3)].

NEW SECTION. Section 24. Restraint on transfer of
income. Except as provided in [section 28], if the trust
instrument provides that a beneficiary's interest 1is not
subject to voluntary or involuntary transfer, the
beneficiary's interest in income under the trust may not be
transferred and 1is not subject to enforcement of a money
judgment until paid to the beneficiary.

NEW SECTION. Section 25. Restraint on transfer of
principal. (1) Except as provided in subsection (2) and in
[section 28], if the trust Jinstrument provides that a
beneficiary's interest in principal is not subject to
voluntary or involuntary transfer, the beneficiary's
interest in principal may not be transferred and is not
subject to enforcement of a money judgment until paid to the
beneficiary.

(2) After an amount of principal has become due and
payable to the beneficiary under the trust instrument, upon
petition to the court by a judgment creditor, the.court may
make an order directing the trustee to satisfy the money
judgment out of that principal amount. The court in its
discretion may issue an order directing the trustee to

satisfy all or part of the judgment out of that principal
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amount .

NEW SECTION. Section 26. rTrust for support. Except as
provided in [section 28], if the trust instrument provides
that the trustee shall pay income or principal or both for
the education or support of a beneficiary, the beneficiary's
interest in income or principal or both under the trust may
not be transferred and is not subject to the enforcement of
a money judgment until paid to the beneficiary.

NEW SECTION. Section 27. fTransferee or creditor
cannot compel trustee to exercise discretion —- liability of
trustee for payment to or for beneficiary. (1) If the trust
instrument provides that the trustee shall pay to or for the
benefit of a beneficiary so much of the income or principal
or both as the trustee in the trustee's discretion sees fit
to pay, a transferee or creditor of the beneficiary may not
compel the trustee to pay any amount that may be paid only
in the exercise of the trustee's discretion,

(2) If the trustee has knowledge of the transfer of
the beneficiary's interest or has been served with process
by a judgment creditor seeking to reach the beneficiary's
interest, and the trustee pays to or for the benefit of the
beneficiary any part of the income or principal that may be
paid conly in the exercise of the trustee's discretion, the
trustee is 1liable to the transferee or creditor to the

extent that the payment to or for the benefit of the
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beneficiary impairs the right of the transferee or creditor.

This subsection does not apply if the beneficiary's interest

in the trust is subjec¢t to a restraint on transfer that is

valid under [section 24 or 25]}.

{3) This section applies regardless of whether the
trust instrument provides a standard for the exercise of the
trustee's discretion.

(4) Nothing in this section 1limits any right the
beneficiary may have to compel the trustee to pay to or for
the benefit of the beneficiary all or part of the income or
principal.

NEW SECTION. Section 28. where trustor is
beneficiary. (1) If the trustor is a beneficiary of a trust
created by the trustor and the trustor's interest is subject
ko a provision restraining the wvoluntary or involuntary
transfer of the trustor's interest, the restraint is invalid
against transferees or creditors of the trustor. The
invalidity of the restraint on transfer does not affect the
validity of the trust.

(2) If the trustor is the beneficiary of a trust
created by the trustor and the trust Jinstrument provides
that the trustee shall pay income or principal or both for
the education or support of the beneficiary or gives the
trustee the discretion to determine the amount of income or

ptincipal or both to be paid to or for the benefit of the
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trustor, a transferee or creditor of the trustor may reach
the maximum amount that the trustee could pay to or for the
benefit of the trustor under the trust instrument, not
exceeding the amount of the trustor's proportionate
contribution to the trust,.

NEWw SECTION. Section 29. pisclaimer not a transfer.
A disclaimer or renunciation by a beneficiary of all or part
of his interest under a trust shall not be considered a
transfer under {[section 24 or 25].

NEW SECTION. Section 30. Presumption of revocability.
Unless a trust 1s expressly made irrevocable by the trust
instrument, the trust is revocable by the trustor. This
section applies only where the trustoer is domiciled in this
state when the trust is created, where the trust Instrument
is executed in this state, or where the trust instrument
provides that the law of this state governs the trust,

NEW SECTION. Section 31. Method of revocation by
trustor. (1) A trust that is revocable by the trustor may be
revoked in whole or in part by any of the following methods:

(a} by compliance with any method of revocation
provided in the trust instrument; or

{b) by a writing {other than a will} signed by the
trustor and delivered to the trustee during the lifetime of
the trustor. If the trust instrument explicitly makes the

method of revocation provided in the trust instrument the
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exclusive method of revocation, the trust may nct be revoked
pursuant to this subsection.

(2) A trust may not be revoked by an attorney-in-fact
under a power of attorney unless it is expressly permitted
by the trust instrument.

(3) Nothing in this section limits the authority to
modify or terminate a trust pursuant to [section 33 or 34]
in an appropriate case.

{4) The manner of revocation of a trust revocable by
the trustor that was created by an instrument executed
before October 1, 1989, is governed by prior law and nct by
this section.

NEW SECTION. Section 32. Power to revoke includes
power to modify. Unless the trust instrument provides
otherwise, if a trust 1s revocable by the trustor, the
trustor may modify the tkrust by the procedure for

revocation.

NEW SECTION. $Section 33. Modification or termination
of irrevocable trust by all beneficiaries. (1) Except as
provided 1in subsection (2), 1f all beneficiaries of an
irrevocable trust consent, they may compel modification or
termination of the trust upon petition to the court.

(2) If the continuance of the trust is necessary to
carry out a material purpose of the trust, the trust cannot

be modified or terminated unless the court, in its
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discretion, determines that the reason for doing so under
the circumstances outweighs the interest in accomplishing a
material purpose of the trust. Under this section the court
does not have discretion to permit termination of a trust
that is subject to a valid restraint on transfer of the
beneficiary's interest as provided in [sections 24 through
29].

NEW SECTION., Section 34, wModification or termination
by trustor and all beneficiaries. (1) If the trustor and all
beneficiaries of a trust consent, they may compel the
modification or termination of the trust.

(2) If any beneficiary does not consent to the
modification or termination of the trust, upon petition to
the court, the other beneficiaries, with the consent of the
trustor, may compel a modification or a partial termination
of the trust if the interests of the beneficiaries who do
not consent are not substantially impaired.

(3) If the trust provides for the disposition of
principal to a class of persons described only as "heirs" or
"next of kin" of the trustor, or using other words that
describe the class of all persons who would take under the
rules of intestacy, the court may 1limit the class of
beneficiaries whose consent is needed to compel the
modification or termination of the trust to the

beneficiaries who are reasonably likely to take under the
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circumstances.

NEW SECTION. Section 35. Guardian ad litem. For the
purposes of [sections 33 and 34], the consent of a
beneficiary who is legally incapacitated, unascertained, or
unborn may be given in proceedings before the court by a
guardian ad litem, if it would be appropriate to do so. In
this case the guardian ad litem may rely on general family
benefit accruing to 1living members of the beneficiary's
family as a basis for approving a modification or
termination of the trust.

NEW SECTION. Section 36. No conclusive presumption of
fertility. In determining the class of beneficiaries whose
consent is necessary to modify or terminate a trust pursuant
to {section 33 or 34}, the presumpticn of fertility is
rebuttable.

NEW SECTION. Section 37. Termination of trusts =-—
trustee's powers on termination. (1) A trust terminates when
any of the following occcurs:

(a) the term of the trust expires;

(b) the trust purpose is fulfilled:;

{c) the trust purpose becomes unlawful;

{d} the trust purpose becomes impossible to Eulfill;
or

(e) the trust is revoked.

(2} On termination of the trust, the trustee continues
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to have the powers reasonably necessary under the

circumstances to wind up the affairs of the trust.

NEW SECTION, Section 38. Trust with uneconomically
low principal. (1) On petition by a trustee or beneficiary,
if the court determines that the fair market value of the
principal of a trust has become so low in relation to the
cost of administration that continuation of the trust under
its existing terms will defeat or substantially impair the
accomplishment of its purposes, the court may, in its
discretion and in a wmanner that conforms as nearly as
possible to the intention of the trustor, order any of the
following:

{a) termination of the trust;

{b) modification of the trust; or

{c) appointment of a new trustee.

{(2) Notwithstanding subsection (1), if the trust
principal does not exceed $20,000 in value, the trustee has
the power to terminate the trust.

(3) The existence of a trust provision restraining
transfer of the beneficiary's interest does not prevent
application of this section.

NEW SECTION, Section 39. modification aor termination.
{1) On petition by a trustee or beneficiary, the court may
modify the administrative or dispositive provisions of the

trust or terminate the trust if the continuation of the
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trust under its terms would defeat or substantially impair
the accomplishment of the purposes of the trust, whether by
the imposition of tax, the allocation of beneficial interest
inconsistent with such purposes, or by other reason. In this
case, LIf necessary to carry out the purposes of the trust,
the court may order the trustee to do acts that are not
authorized or are forbidden by the trust instrument.

(2) The court shall consider a trust provision
restraining transfer of the beneficiary's interest as a
factor in making its decision whether to medify or terminate
the trust, but the court is not precluded from exercising
its discretion to modify or terminate the trust solely

because of a restraint on transfer.

NEW SECTION. Section 40. Disposition of property upon
termination. At the termination of a trust, the trust
property shall be disposed of as follows:

(1) In the case of a trust that is revcked by the
trustor, as directed by the trustor.

{2) In the case of a trust that is terminated by the
consent of the trustor and all beneficiaries, as agreed by
the trustor and all beneficiaries,

(3) In any other case, as provided in the trust
instrument or in a manner directed by the court that
conforms as nearly as possible to the intention of the

trustor as expressed in the trust instrument. If a trust is
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terminated by the trustee pursuant to [section 38(2)}, the
trust property shall be distributed as determined by the

trustee pursuant to this subsection.

NEW SECTICN. Section 41, combination of similar
trusts. If the terms of two or mere trusts are substantially

similar, on petition by a trustee or beneficiary, the court,

for good cause shown, may combine the trusts if the court

determines that administration as a single trust will not
defeat or substantially impair the accomplishment of the
trust purposes or the interests of the beneficiaries.

NEW SECTION. Section 42. pivision of trusts. On
petition by a trustee or beneficiary, tﬁe court, for qood
cause shown, may divide a trust into two or more separate
trusts, if the court determines that dividing the trust will
not defeat or substantially impair the accomplishment of the
trust purposes or the interests of the beneficiaries.

NEW SECTION., Section 43. charitable trust. A
charitable trust, or the charitable portion of a trust,
subjects the trustee to equitable duties to deal with the
trust property for a charitable purpose.

NEW SECTION. Section 44. charitable

purposes.
Charitable purposes include:
{1) the relief of poverty;
{2) the advancement of education;
{3) the advancement of religion;
-19- SB 333
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{4) the promction of health;
{5) governmental or municipal purposes; or
(6) other purposes the accomplishment of which are

beneficial to the community.

NEW SECTION. Section 45. Enforcement of a charitable
trust. The attorney general, a cotrustee, or a person who
has a special interest in the enforcement of the charitable
trust can maintain a suit for fﬁe enforcement of a
charitable trust, but not persons who have no special
interest or the trustor or his heirs or personal

representative.

NEW SECTION. Section 46. Cy pres doctrine. 1f
property is given in trust to be applied to a particular
charitable purpose, and it is or becomes impossible,
impracticable, or illegal to carry out the particular
purpose, and if the trustor manifested a general intention
to devote the property to charitable purposes, the trust
need not Fail. The court may direct the application of the
property Lto some charitable purpose which falls within the
general charitable intention of the trustor.

NEW SECTION. Section 47. Acceptance of - trust by
trustee. (1) The person named as trustee may accept the
trust, or a modification of the trust, by one o¢f the

following methods:

{a) signing the trust instrument or the trust
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instrument as modified, or signing a separate written
acceptance; or

{b) knowingly exercising powers or performing duties
under the trust instrument or the trust instrument as
modified, except as provided in subsection (2).

{2) In a case where there 1is an immediate risk of
damage to the trust property, the person npamed as trustee
may act to preserve the trust property without accepting the
trust or a modification of the trust, if within reasonable
time after acting the person delivers a written rejection of
the trust or the modification of the trust to the trustor
or, if the trustor is dead or incompetent, toc a beneficiary.
This subsection does not impese a duty on the person named
as trustee to act,

NEW SECTION., Section 48. Rejection of trust -
nonliability of person who rejects trust. (1) A person named
as trustee may in writing reject the trust or a modification
of the trust,

{2) 1f the person named as trustee does not accept the
trust or a modification of the trust by a method provided in
[section 47(1)] within a reasonable time after learning of
being named as trustee or of the modification, the person
has rejected the trust or the modification,

{3} A person named as trustee who rejects the trust or

a modification of the trust is not liable with respect to
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the rejected trust or modification.

NEW SECTION. Section 49. Trustee's bond. (1) A
trustee is not required to give a bond to secure performance
of the trustee's duties, unless either of the following
circumstances oceur OCCURS:

(a) A bond is reguired by the trust instrument.

(b) Notwithstanding a waiver of bond in the trust
instrument, a bond is found by the court teo be necessary to
protect the interests of beneficiaries.

{2) Notwithstanding subsection (1l)(a), the <c¢ourt may
excuse a requirement of a bond, reduce or increase the
amount of a bond, release a surety, permit the substitution
of another bond with the same or different sureties, or
accept another form of security.

{3) If a bond is required, it shall be filed or
served, in the amount, and with sureties and liabilities as
provided in the trust instrument or as ordered by the court.

(4} Except as otherwise provided in the trust
instrument or ordered by the court, the cost of the bond
shall be charged against the trust.

(5) A trust company may not be required to give a
bond, notwithstanding a contrary provision in the trust
instrument.

NEW SECTION. Section BQ. certificate of trustee. On

application by the trustee, the clerk of the district court
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shall issue a certificate that the trustee is a duly
appointed and acting trustee under the trust if the court
file shows the incumbency of the trustee.

NEW SECTION. Section 51. cotrustees. (1) Unless
otherwise provided in the trust instrument, a power vested
in two trustees may only be exercised by their unanimous
action.

(2) Unless otherwise provided in the trust instrument,
a power vested in three or more trustees may be exercised by

a majority of such trustees.

NEW SECTION. Section 52. vacancy in office  of
cotrustee. Unless otherwise provided in the trust
instrument, if a vacancy ocecurs in the office of a
cotrustee, the remaining cotrustee or cotrustees may act for

the trust as if they are the cnly trustees.

NEW SECTTON. Section 53. Temporary incapacity of
cotrustee. Unless otherwise provided in the trust
instrument, if a cotrustee is unavailable to perform the
duties of the cotrustee because of absence, illness, or
aother temporary incapacity, the remaining cotrustee or
cotrustees may act for the trust when necessary to
accomplish the purposes of the trust or to avoid irreparable
injury to the trust property as if they are the only

trustees,

NEW SECTION. Section 54. Resignation of the trustee.
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(1) A trustee who has accepted the trust may resign only by
one of the following methads:

{(a) as provided in the trust instrument;

{b) in the case of a revocable trust, with the consent
of the person holding the power tao revoke the trust;

{(c) in the case of a trust that is not revocable, with
the consent o©f only all of the adult beneficiaries who are
receiving or are entitled to receive income under the trust
or to receive a distribution of principal if the trust were
terminated at the time consent iIs sought; or

{d} pursuant to a court order obtained as provided 1in
subsection (2).

{2) On petition by the trustee, the court shall accept
the trustee's resilgnation. The c¢ourt may alsc make any
orders necessary for the preservation of the trust property,
including the appcintment of a receiver or a temporary
trustee.

NEW SECTION. Section 55. Liability upon resignation,
The liability for acts or omissions of @ resigning trustee
or of the sureties on the trustee's bond, if any, is not
released or affected in any manner by the trustee's
resignation.

NEW SECTION. Section 56. Removal of a trustee. (1) A
trustee may be removed 1in accordance with the trust

instrument or by the court on its own motion or on petition
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of a cotrustee or beneficiary.

{2) The grounds for removal of a trustee by the court
include the following:

(a) if the trustee has committed a breach of the
trust;

{b) if the trustee is insolvent or otherwise unfit teo
administer the trust;

{c} it hostility or lack of cooperation among
cotrustees impairs the administration of the trust;

(d) if the trustee fails or declines to act; or

(e} for other goocd cause.

{3) 1f it appears to the court that trust property or
the interests of a beneficiary may suffer loss or injury
pending a decision on a petition for removal of a trustee
and any appellate review, the court may, on its own motion
or on petition of a cotrustee or beneficiary, compel the
trustee whose removal is sought to surrender trust property
to a cotrustee or to a receiver or temporary trustee. -The
court may also suspend the powers of the trustee to the
extent the court considers necessary.

NEW SECTION. Section 57. vacancy in office of
trustee. There is a vacancy in the office of trustee in any
of the following circumstances:

(1) The person named as trusteé rejects the trust.

(2) The person named as trustee cannct be identified
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or does not exist.

{3) The trustee resigns or is removed.

(4} The trustee dies.

(5) A conservator or guardian of an individual trustee
is appointed.

() B certificate of incorporation of a trust company
is revoked or its powers are suspended, if the revocation or
suspension is to be in effect for a period of 30 days or
more.

{(7) A receiver is appointed for a trust company if the
appointment is not vacated within a period of 30 days.

NEW SECTION. Section 58. Delivery of property by
former trustee upon occurrence of vacancy. When a vacancy
has occurred in the office of trustee, the former trustee
who nolds property of the trust shall deliver the trust
property to the successor trustee or a person appeinted by
the court to receive the property and remains responsible
for the trust property until it is delivered, A trustee who
has resigned or is removed has the powers reasonably
necessary under the circumstances to preserve the trust
property until it is delivered to the successor trustee and
to perform actions necessary to complete the resigning or

removed trustee’'s administration of the trust.

NEW SECTION. Section 59. Appointment of trustee to

£ill wvacancy. (1) If the trust has no trustee or if the
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trust instrument reguires a vacancy in the office of a
cotrustee to be £illed, the wvacancy shall be filled as
provided in this section.

(2) If the trust instrument provides a practical
method of appointing a trustee or names the person to fill
the vacancy, the vacancy shall be filled as provided in the
trust instrument.

(3) If the wvacancy in the office of trustee is ﬁot
filled as provided in subsection (2), on petition of a
cotrustee or beneficiary the court may, in its discretion,
appoint a trustee tc fill the vacancy. If the trust provides
for more than one trustee, the court may, in its discretion,
appoint the original number or any lesser number of
trustees. In selecting a trustee, the court shall give
consideration to the wishes of the beneficiaries who are 14

years of age or older.

NEW SECTION. Section 60, capacity of trustee. (1) The
trustee must have the legal capacity to take, hold, and
transfer the trust property. The trustee may be a natural
person or a corporation or trust company. If the trustee is
a corporation, it must be qualified to act as a trustee in
this state.

(2) A beneficiary of a trust may be the trustee of the

trust.

{3} The trustor of a trust may be the trustee of the
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trust.

NEW SECTION. Section §1. Trustee's compensation as
provided in trust instrument -- different compensation. (1)
Subject to subsection (2}, if the trust instrument provides
for the trustee's compensation, the trustee is entitled to
be compensated in accordance with the trust instrument,

{2) Upon proper showing, the court may fix or allow
greater or lesser compensation than could be -allowed wunder
the terms of the trust in any of the following
circumstances:

(a) whenever the duties of the trustee are
substantially different from those contemplated when the
trust was created;

(b) whenever the compernsation in accordance with the
terms of the trust would be ineguitable or unreasconably low
or high; or

{cy in extraordinary circumstances calling for
equitable relief,

(3} An order fixing or allowing greater or lesser
compensation under subsection (2) applies only prospectively
to actions taken in administration of the trust after the

order is made.

NEW SECTION. Section 62. Trustee's compensation where
trust silent. If the trust instrument does not specify the

trustee's compensation, the trustee is entitled to
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reasonable compensation.

NEW SECTION. Section B3. compensation for services
rendered in making temporary investments. In addition to
other compensation te which the trustee is entitled, the
trustee is entitled to make a reasonable charge for services

rendered in making temporary investments.

NEW SECTION. Section B4. court determination of
prospective compensation. The court may fix an amount of
periodic compensation under [sections 61 and 62] to continue
for as long as the court determines is proper.

NEW SECTION. Section 65. Compensation of cotrustees.
Unless the trust instrument otherwise provides or the
trustees otherwise agree, if the trust has two or more
trustees, the compensation shall be apportioned among the
cotrustees according to the services rendered by them.

NEW SECTION. Section 66. Repayment of trustee for
expenditures. A trustee is entitled to the repayment out of
the trust property for the following:

(1) expenditures that were properly incurred in the
administration of the trust; and

(2) to the extent that they benefited the trust,
expenditures that were not properly incurred in the
administration of the trust.

NEW SECTION, Section 67. Trustee's lien. The trustee

has an equitable lien on the trust property as against the
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beneficiary in the amount of advances, with any interest,
made for the protection of the trust, and for expenses,
losses, and liabilities sustained in the administration of
the trust or because of ownership or control of any trust
property.

NEW SECTION. Section 68. Limits on rights of
beneficiary of revocable trust. Except to the extent that
the trust instrument otherwise provides or where the joint
action of the trustor and all beneficlaries 18 required,
during the time that a trust is revocable and the person
holding the power to revoke the trust is competent:

(1) The person holding the power to revoke, and not
the beneficiary, has the rights afforded beneficiaries under
[sections 1 through 215]}.

(2) The duties of the trustee are owed to the person
holding the power to revoke,

NEW SECTION. Section B9. Consent by beneficiary of
revocable trust. (1) In any case where the consent of a
beneficiary may be given or is required to be given before
an action may be taken, during the time that a trust is
revocable and the person holding the power to revoke the
trust 1is competent, the person holding the power to revoke,
and not the beneficiary, has the power to consent or
withhold consent.

{2) This section does neot apply where the Joint
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consent of the trustor and all beneficiaries is required by
statute.

NEW SECTION. Section 70. Notice to beneficiary of
revocable trust. Notwithstanding any other statute, during
the time that a trust is revocable and the person holding
the power to revoke the trust is competent, a notice that is
to be given to a beneficiary shall be given to the person

holding the power to revoke and not to the beneficiary.

NEW SECTION. Section 71. Rights of holder of power of
appointment or withdrawal. The holder of a presently
exercisable general power of appolntment or power to
withdraw property from the trust has the rights of a trustor
provided by [secticns 68 through 70), inclusive, to the
extent of the holder's power over the trust property.

NEW SECTION. Section 72. HNotice in case  involving
future interest of beneficiary. (1) Subject fo subsections
(2) and (3}, it is sufficient compliance with a requirement
in ([sections 1 through 215] that notice be given to a
beneficiary, or to a person interested in the trust, if
notice is given as follows:

fa} Whenever an interest has been limited on any
future contingency to persons who will compose a certain
class upon the happening of a certain event without further
limitation, notice shall be given to the persons in being

who - would constitute the class if the event had happened
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immediately before the commencement of the proceedings.

{b} Whenever an interest has been limited to a living
person and the same interest, or a share therein, has been
further limited upon the happening of a future event to the
surviving spouse or to persons who are or may be the
distributees, heirs, issue, or other kindred of the living
persons, notice shall be given to the living person.

{c} Whenever an interest has been limited upon the
happening of any future event to a person, or a class of
persons, or hoth, and the interest, or a share of the
interest, has been further limited upon the happening of an
additional future event to another persocon, or a class of
persons, or both, notice shall be given tc the perscon or
persons in being who would take the interest upon the
happening of the first of these events.

(2} If a conflict of interest inwvolwving the subject
matter of the trust proceeding exists between a person to
whom notice is required to be given and a person to whom
notice is not otherwise reguired to be given under
subsection (1)}, notice shall also be given to persons not
otherwise entitled to notice under subsection (1) with
respect to whom the conflict of interest exists.

(3) Nothing in this section affects any of the
following:

(a) regquirements for notice to:
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(i) a person who has requested special notice;

(ii} a person who has Filed notice of appearance; or

(iii) a particular person or entity required by statute
to be given notice.

(b) Availability of a guardian ad litem pursuant to
[section 187].

NEW SECTION. Section 73. Duty to administer trust. On
acceptance of the +trust, the trustee has a duty to
administer the trust according to the trust instrument and,
except to the extent the trust instrument provides
otherwise, according to [sections 1 through 215}.

NEW SECTION. Section 74. bDuties of trustee of
revocable trust. (1) Except as provided in subsection (2),
the trustee of a revocable trust shall follow any written
direction acceptable to the trustee given from time to time:

(a) by the person then having the power to revoke the
trust or the part thereof with respect to which the
direction is given; or

(b) by the person to whom the trustor delegates the
right to direct the trustee.

(2) If a written direction given under subsection (1)
would have the effect of modifying the trust, the trustee
has no duty to follow the direction unless it complies with

the requirements for modifying the trust,

NEW SECTION. Section 75. Duty of 1layalty. (1) The
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trustee has a duty to administer the trust solely in the
interest of the beneficiaries.

(2) It is not a violation of the duty provided in
subsection (1) Ffor a trustee who administers two trusts to
sell, exchange, or participate in the sale or exchange of
trust property between the trusts, if both of the following
reguirements are met:

{a) the sale or exchange is fair and reascnable with
respect to the beneficiaries of both trusts; and

{b) the trustee gives to the beneficiaries of both
trusts notice of all material facts related to the sale or

exchange that the trustee knows or should know.

NEW SECTION, Section 76. Duty to deal impartially

with beneficiaries. 1If a trust has two or more
beneficiaries, the trustee has a duty to deal impartially
with them,

NEW SECTION. Section 77. bputy to avoid conflict of
interest. (1} The trustee has a duty not to use or deal with
trust property for the trustee's own profit or for any other
purpcse unconnected with the trust, nor to take part in any
transaction in which the trustee has an interest adverse to
the beneficiary.

(2) The trustee may not enforce any claim against the
trust property that the trustee purchased after or in

contemplation o©of appointment as trustee, but the court may
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allow the trustee to be reimbursed from trust property the
amount that the trustee paid for the claim.

(3) A transaction between the trustee and a
beneficiary which occcurs during the existence of the trust
or while the trustee's influence with the beneficiary
remains and by which the trustee cbtains an advantage from
the beneficiary is presumed to be a violation of the
trustee's fiduciary duties. This presumption is a
presumption affecting the burden of proof. This subsection
does not apply to the provisions of an agreement between a
trustee and a beneficiary relating to the hiring or

compensation of the trustee.

NEW SECTION. Section 78. puty not to undertake
adverse trust. The trustee of one trust has a duty not to
knowingly become a trustee of another trust adverse in its
nature to the interest of the beneficiary of the first

trust, and a duty to eliminate the conflict or resign as

trustee when the conflict is discovered.

NEW SECTION. Section 79. Duty to take control of and
preserve trust property. The trustee h;s a duty to take
reasonable steps under the circumstances to take and keep
control of and to preserve the trust property.

NEW SECTION. Section 80. puty to make trust property
productive. The trustee has a duty to make the trust

property productive under the circumstances and in
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furtherance of the purposes of the trust.

NEW SECTION, Section 81. puty to dispose of improper
investments. (1) Except as provided in subsection (2), the
trustee has a duty within a reascnable time to dispose of
any part of the trust property included in the trust at the
time of its creation, or later acquired by or added to the
trust, that would not be a proper investment for the trustee
to make.

{2) Unless the trust instrument expressly provides
otherwise, the trustee may, without liability, continue to
hold property included in the trust at its creation or later
added to the trust or acquired pursuant to proper authority,
if retention is in the best interests of the trust or in
furtherance of the purposes of the trust.

NEW SECTION. Section 82. buty to keep trust property
separate and identified. The trustee has a duty to do the
following:

(1) to keep the trust property separate from other
property not subject to the trust; and

(2) to see that the trust property is designated as
property of the trust.

NEW SECTION. Section 83, Duty to enforce claims. The
trustee has a duty to take reasonable steps to enforce

claims that are part of the trust property,

NEW SECTION. Section 84, puty to defend actions. The
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trustee has a duty to take reasonable steps to defend
actions that may result in a loss to the trust.

NEW SECTION. Section 85. Duty not to delegate. (1)
The trustee has a duty not to delegate to others the
performance of acts that the trustee can reasonably be
required personally to perform and may not transfer the
office of trustee to another person nor delegate the entire
administration of the trust to a cotrustee or other person.

{2) 1In a case where a trustee has properly delegated a
matter to an agent, cotrustee, or other person, the trustee
has a duty to exercise general supervision over the person

performing the delegated matter.

NEW SECTION. Section 86. Duty with respect to
cotrustees. If a trust has more than one trustee, each
trustee has a duty to do the following:

{1} to participate in the administration of the trust;
and

{2) to take reasonable steps to prevent a cotrustee

from committing a breach of trust or to compel a cotrustee

to redress a breach of trust.
BEW SECTION. Section B7. puty to use special skills.

(1) The trustee has a duty to apply the full extent of the

trustee's skills.
(2) If the trustor, in selecting the trustee, has

relied on the trustee's representation of having special
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skills, the +trustee 1is held to the standard of the skills

represented.

NEW SECTION. Section 88. certain actions not
violations of duties. The provision of services for
compensation by a regulated financial instituticon or its
affiliates in the ordinary course of business either to a
trust of which it also acts as trustee or t0 a person
dealing with the trust 1is not a violation of the duty
provided in [section 75 or 77]. for the purposes of this
section, “affiliate" means a corporation that directly or
indirectly through cone or more intermediaries controls, 1is
controlled by, or is under common control with another

domestic or foreign corporation.

NEW SECTION. Section 89. puty to use ordinary skill
and prudence. (1) The trustee shall administer the trust
with the care, skill, prudence, and diligence under the
circumstances then prevailing that a prudent person would
use to accomplish the purposes of the trust as determined
from the trust instrument,

(2} When investing, reinvesting, purchasing,
acquiring, exchanging, selling, and managing trust property,
the trustee shall act with the care, skill, prudence, ang
diligence under the circumstances then prevailing, including

but not limited to the general economic conditions and the

anticipated needs of the trust and its beneficiaries, that a
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prudent person would use to accomplish the purposes of the
trust as determined from the trust instrument. In the course
of administering the trust pursuant +tc this standard,
individual investments shall be considered as part of an
overall investment strategy.

(3} The trustcr may expand or restrict the standards
provided in subsections {1) and (2) by express provisions in
the trust instrument. A trustee is not liable to a
beneficiary for the trustee's reliance on these express
provisions.

NEW SECTION. Section 90. standard of care not
affected by compensation. A trustee's standard of care and
performance in administering the trust is not affected by
whether or not the trustee receives any compensation.

NEW SECTION. Section 91. Interpretation of  trust
terms concerning legal investments. If a trust created
before, on, or after October 1, 1984, refers to "investments
permissible by law for investment of trust funds",
“authorized by law for investment of trust funds", "legal
investments”, "authorized investments”, or "investments
acquired using the judgment and care which men of prudence,
discretion, and intelligence exercise in the management of
their own affairs, not in regard to speculation, but in
regard to the permanent disposition of their funds,

considering the probable income, as well as the probable
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safety of their capital”, or uses other words of similar
meaning in defining the powers of the trustee relative to
investments, such language, in the absence of other
controlling or modifying provisions of the trustc instrument,
shall be construed as imposing the standard of care provided
by (section 89} and authorizing any investment permitted
under [sections 105 through 1371.

NEW SECTION. Section 92. Trustee's general duty to
report information to beneficiaries, The trustee has a duty
to keep the beneficiaries of the trust reasonably informed

of the trust and its administration.

NEW SECTION. Section 93. Duty to report information
about trust on request. Except as provided in [section 95},
on reasonable request by a beneficiary, the trustee shall
provide the beneficlary with a report of information about
the assets, liabilities, receipts, and disbursements of the
trust, the acts of the trustee, and the particulars relating
to the administration of the trust relevant to the
beneficiary's interest, including the terms of the trust
that describe or affect the beneficlary's interest.

NEW SECTION. Section 94. bputy to provide annual
statement to income beneficiaries. Except as provided in
[section 95], the trustee shall annually mail each income
beneficiary an itemized statement of all current receipts

and disbursements of both principal and income.
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NEW SECTION. Section 95. Exceptions to duty to report
information and to provide annual statement. The trustee is
not reguired to report information or to provide an annual
statement to a beneficiary in any of the (following
circumstances:

(1} to the eixtent the trust instrument waives the
report or annual statement;

{2Z) 1in the case of a beneficiary of a revocable trust,
as provided in [section 68].

{3) as to a beneficiary who has waived in writing the
right to a report or annual statement. A waiver of rights
under this subsection may be withdrawn in writing at any
time as to the most recent annual statement or future annual
statements. A waiver has nc effect of the beneficiary's
right to petition for a report, statement, or account
pursuant to [section 179]; or

{(4) if the beneficiary and the trustee are the same
person,

NEW SECTION. Section 96. permissive accounts. At any
time during the term of the trust or upon the termination of
the trust, the trustee may mail an account to trust
beneficiaries. To effectively bar a beneficiary from an
action against the trustee pursuant to [(section 159), the
account must contain the following information:

(1) a statement of receipts and disbursements of
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principal and income that have occurred since the last
account;

(2) a statement of the assets and liabilities of the
trust since the last account;

(3) the trustee's compensation since the last account;

(4) the agents hired by the trustee, their
relationship to the trustee, if any, and their compensation
since the last account;

(5) a statement that the recipient of the account may
petition the court pursuant to [section 179] to obtain a
court review of the account and of the acts of the trustee;
and

(6} a statement that claims against the trustee for
breach of trust may not be made after the expiration of 3
years from the date the beneficiary receives an account
disclosing facts giving rise to the ¢laim.

NEW SECTION. Section 97. Dpiscretionary powers ta be
exercised reascnably. Except as provided in [section 98], a
discreticnary power conferred upon a trustee is not left to
the trustee's arbitrary discretion, but shall be exercised
reasonably.

NEW SECTION. Section 98. standard for exercise of
“absolute", "sole", or “uncontrolled" powers. (1) Subject to
the additional requirements of subsection (2), if a trust

instrument confers "absoclute", “sole", or “uncontrolled"
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discretion on a trustee, the trustee shall act in accordance
with fiduciary principles and may not act in disregard of
the purposes of the trust.

{2) Notwithstanding the trustor's use of terms like
"absolute", "sole", or T“uncontrolled", a person who is a
beneficiary of a trust and who, either individually or as
trustee or cotrustee, holds a power to take or distrijibute
income or principal to or for the benefit of himself or
herself pursuant to a standard, shall exercise that power
reasonably and in accordance with the standard. In any case
in which the standard governing the exercise of the power
does not clearly indicate that a broader power is intended,
the holder of the power may exercise it in his or her favor
only for his or her health, education, support, or
maintenance.

NEW SECTION. Section 99. bpefinitions. As used in
fsections 99 through 104}, the following definitions apply:

(1) "Charitable trust® means a charitable trust as
described in section 4947(a)(l) of the Internal Revenue
Code.

(2) "Private foundation" means a private foundation as
defined in section 509 of the Internal Revenue Code.

(3) "sSplit-interest trust” means a split-interest
trust as described in section 49%947{a){2) of the Internal

Revenue Code.
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NEW SECTION. Section 100. bpistribution under
charitable trust or private foundation. During any period
when a trust is considered to be a charitable trust or a
private foundation, the trustee shall distribute its income
for each taxable year (and principal if necessary) at a time
and in a manner that will not subject the property of the
trust to tax under section 4942 of the Internal Revenue

Code.

NEW SECTION. Section 101. Restrictions on trustees

under charitable trust, private foundations, or
split-interest trust. During any period when a trust is
considered to be a charitable trust, a private foundation,
or a split-interest trust, the trustee may not 4o any of the
following:

{1) engage in any act of self-dealing as defined in
section 4941(d) of the Internal Revenue Code;

{2) retain any excess business holdings as defined in
section 4943(c) of the Internal Revenue Code;

(3) make any investments in such manner as to subject
the property of the trust to tax under section 4944 of the
Internal Revenue Code; or

(4) make any taxable expenditure as defined in section

4945(d) of the Internal Revenue Code.

NEW SECTION. Section 102. Exceptions  applicable to

split—interest trusts. With respect to split-interest
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trusts:

{1) [Subsections (2} and (3) of section 101] do not
apply to any trust described in section 4947(b}(3) of the
Internal Revenue Code.

{(2) [Section 101] does not apply with respect to any
of the following:

(a) any amounts payable under the terms of such trust
to income beneficiaries, unless a deduction was allowed
under section 170{f£)(2){B}, 2055{(e)(2)(B), or 2522(c)(2)(B)
of the Internal Revenue Code;

(b) any amounts in trust other than amounts for which
a deduction was allowed under section 170, 545(b)(2},
556(b)(2), 642{(c), 2055, 2106(a)(2), or 2522 of the Internal
Revenue Code, if the amounts are segregated, as that term is
defined in section 4947(a)({3) of the Internal Revenue Code,
from amounts for which no deduction was allowable; or

(c) any amounts irrevocably transferred in trust
before May 27, 1969.

NEW SECTION. Section 103. Incorporation in  kErust
instruments. The provisions of [sections 100 through 102]
shall be considered to be contained in the instrument
creating every trust to which ({sections 99 through 104)
apply. Any provision cof the instrument inconsistent with or

contrary to [secticons 99 through 104] is without effect.

NEW SECTION. Section 104. proceedings. (1) A
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proceeding contemplated by section 101(1}(3) of the federal
Tax Reform Act of 1969 (Public Law 91-172) may be commenced
pursuant to [section 179] by the organization involved. All
specifically named beneficiaries of the organization and the
attorney general shall be parties tc the prcceedings.
Notwithstanding [section 165}, this provision is not
exclusive and does not limit any jurisdiction that otherwise
exists.

(2) If an instrument creating a trust affected by this
section has been recorded, a notice of pendency of judicial
proceedings under this section shall be recorded in a
similar manner within 10 days from the commencement of the
proceedings. A duly certified copy of any final judgment or
decree in the proceedings shall be similarly recorded.

NEW SECTION. Section 105. General powers of trustee.
A trustee has the following powers without the need to
obtain court authorization:

(1) the powers conferred by the trust instrument;

({2} except as limited in the trust instrument, the
powers conferred by statute; and

(3) except as limited in the =crust instrument, the
power to perform any act that a trustee would perform for
the purposes of the trust under the standard of care

provided in [section 89].

NEW SECTION. Section 106. Power of court to relieve
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trustee from restrictions on powers, [Sections 109 through
137] do not affect the power of a court to relieve a trustee
from restrictions on the exercise of powers under the trust
instrument.

NEW SECTION. Section 107. Exercise of powers subject
to trustee's duties. The grant of a power to a trustee,
whether by the trust instrument, by statute, or by the
court, does not in itself require or permit the exercise of
the power. The exercise of a power by a trustee is subject
to the trustee's fiduciary duties.

NEW SECTION. Section 103. Application of rules
governing trustees' powers. An instrument that incorporates
the powers provided in former Title 72, chapter 21,
{("Montana Trustees' Powers Act") shall be considered to
refer to the powers provided [sections 109 through 137]). For
this purpose, the trustee's powers under former Title 72,
chapter 21, ("Montana Trustees' Powers Act") are not
diminished and the trustee is not required to obtain court
approval for exercise of a power for which court approval
was not required by former law.

NEW SECTION. Section 109. collecting and  holding
property. The trustee has the power to collect, hold, and
retain trust property received from a trustor or any other
person until, in the judgment of the trustee, disposition of

the property should be made., The property may be retained
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even though it includes property in which the trustee is

personally interested.

nEW sEctIon, Section 110. Receiving additions to
trust. The trustee has the power tc accept additions to the
property of the trust from a trustor or any cther person.

NEW SECTION. Section 111. Participation in business
—- change in form of business. The trustee has the power to
continue to participate in the operation cf any business or
other enterprise that is part of the trust property and may
effect incorporation, dissclution, or other change in the
form of the organization of the business or enterprise.

NEW SECTION. Section 112, Investments. The trus:ee
has the power to invest in any kind of property, whether
real, personal, or mixed.

NEW SECTION. Section 113. Investmenls in obligations
of United States government. in-the-absenece--of--an--express
provisien--to--the-—centrary-in-a-trust-instrument;-whenever
the-instrument-directs-or-permita-inveskment-in--obtigations
of--the-—-Hnited-States-governmenty-the-trustee-has-the-power
to-invest-in-those-obiigatieona-direectty-or-itn-the-form-of-an
intepest—in-a-meney-market-motual-fund-registered-under—-the
imvestment—-—Eompany-—Aet~0f-1340-{15-B:5-€--aection-B0a-1-et
,eq77—er-an—investmene-vehéc}e—nuthorized—fer~the—coiiective
investmant-af-trust-funds-puranankt-co-sectian-9:-18-0f--Fitte

}12--0f--tha--Cade--ef-Pederal-Reguiattons;-the-portfotrios—-of
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which-are-limited-to-bnited--States--government—-obitgations
and-—-ts-vepurchase-agreements-fully-coliateratized-by-dnited

States—gevernment-obligatiens IF THE PERSONAL REPRESENTATIVE

IS AUTHORIZED TO INVEST FUNDS IN UNITED STATES OBLIGATIONS,

HE MAY INVEST IN THESE OBLIGATIONS EITHER DIRECTLY OR IN THE

FORM OF SECURITIES OF OR OTHER INTERESTS IN AN OPEN-END OR

CLOSED-END MANAGEMENT TYPE INVESTMENT COMPANY OR INVESTMENT

TURST REGISTERED UNDER THE INVESTMENT COMPANY ACT OF 1540

(15 U.5.C. 80A-1 THROUGH 80A-64), AS AMENDED, IF;:

(1) THE PORTFOLIQO OF THE INVESTMENT COMPANY OR

INVESTMENT TRUST IS LIMITED TO UNITED STATES GOVERNMENT

OBLIGATIQONS AND REPURCHASE AGREEMENTS FULLY COLLATERALIZED

BY UNITED STATES GOVERNMENT OBLIGATIONS; AND

(2} THE INVESTMENT COMPANY OR INVESTMENT TRUST TAKES

DELIVERY OF THE COLLATERAL FOR ANY REPURCHASE AGREEMENT,

EITHER DIRECTLY OR THROUGH AN AUTHORIZED CUSTODIAN.

NEW SECTION. Section 114. Dpeposits. (1) The trustee

has the power to deposit trust funds at reasonable interest
with any of the following:

(a) an insured commercial or savings bank;

(b) an insured building and loan association; or

(¢) an insured credit union,

{2} A trustee may deposit trust funds as described in
subsection (1) in a financial institution operated by, or

that is an affiliate of, the trustee. For the purpose of
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this subsection, "affiliate® means a corporation that
directly or indirectly through one or more intermediaries
controls, is controlled by, or is under common control with
another domestic or foreign corporation.

{3) This section does not limit the power of a trustee
in a proper case to deposit trust funds in institutions as
described in subsection (1)} that are subject to notice or
other conditions respecting withdrawal prescribed by law or
governmental regulatien.

{4) Nothing in this section prevents the trustee from
holding an amount of trust property reasonably necessary for
the orderly administration of the trust in the form of cash
or in a checking account without interest.

NEW SECTION. Section 115. Acquisition and dispesition
of property. The trustee has the power to acquire or dispose
of property, for cash or on credit, at public or private
sale, or by exchange.

NEW SECTION. Section 116. Management of property. The
trustee has the power to manage, control, divide, develop,
improve, exchange, partition, change the character of, or
abandon trust property or any interest therein.

NEW SECTION, Section 117. Encumbrances. The trustee
has the power to encumber, mortgage, or pledge trust
property for a term within or extending beyond the term of

the trust in connection with the exercise of any power
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vested in the trustee.

NEW SECTION. Section 118. Repairs and alterations of

property. The trustee has the power to do any of the

following:

(l) make ordinary or extraordinary repairs,
alterations, improvements in buildings or other trust
property;

(2} demolish any improvements; or
(3, raze existing or erect new party walls or
buildings.

NEW SECTION. Section 119. Development of land. The
trustee has the power to do any of the following:

f1) subdivide or develop land;

{2) dedicate land to public use;

(3) make or obtain the vacation of plats and adjust
boundaries;

(4) adjust differences in valuation on exchange or
partition by giving or receiving consideration; or

{5) dedicate easements to  public use without
consideration.

NEW SECTION. Section 120. Leases. The trustee has the
power to enter into a lease for any purpose as lessor or
lessee with or without the option to purchase or renew and

for a term within or extending beyond the term of the trust.

NEW SECTION. Section 121. Mineral leases. The trustee
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has the power to enter into a 1lease or arrangement for
exploration and removal of gas, oil, or other minerals, and
to enter into a community oil lease or a pooling or
utilization agreement, and for a term within or extending
beyond the term of the trust.

NEW SEcTioN, Section 122, options. The trustee has
the power to grant an option involving disposition of trust
property or to take an option for the acquisition ©of any
property, and an option may be granted or taken that is
exercisable beyond the term of the trust,.

NEW SECTION. Section 123. voting rights with respect
to corporate shares, memberships, or property. With respect
to any shares of stock of a domestic or feoreign corporation,
any membership in a nonprofit corporation, or any other
property, a trustee has the power to do any of the
Eollowing:

(1) wvote in person and give proxies to exercise any
voting rights with respect to the shares, memberships, or
property;

{2) waive notice of a meeting or give consent to the
holiding of a meeting; or

(3) authorize, ratify, approve, or confirm any action
that could be taken by shareholders, members, or property

owners.

NEW SECTION. Section 124. payment of calls and
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assessments. The trustee has the power to pay calls,
assessments, and any other sums chargeable or accruing
against or on account of securities.

NEW SECTION. Section 125. Stock subscriptions and
conversions. The trustee has the power to sell or exerc}se
stock subscription or conversion rights.

NEW SECTION. Section 126. Consent to change in form
of business —- voting trusts. The trustee has the power to
consent, directly or through a2 committee or cther agent, to
the reorganization, consoclidation, merger, dissocluticen, or
liguidation of a corporation or other business enterprise,
and to participate in voting trusts, pooling arrangements,
and foreclosures, and in connection therewith, to deposit
securities with and transfer title and delegate discretions
to any protective or other scommittee as the trustee may
consider advisable,

NEW SECTION. Section 127. Bolding securities in name
of nominee. The trustee has the power to hold a security in
the name of a nominee or in cther form without disclosure of
the trust so that title to the security may pass by
delivery, but the trustee is 1liable for any act of the
nominee in connecticon with the security so held.

NEW SECTION. Section 128. Insurance. The trustee has

the power to insure the property of the trust against damage

or less and to insure the trustee against 1liability with
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respect to third persons.

NEW SECTION. Section 129. Borrowing monaey. The
trustee has the power t& borrow money for any trust purpose
to be repaid from trust property.

NEW SECTION. Section 130. Payment and settlement of
claims. The trustee has the power to do any of the
following:

(1) wpay or contest any claim;

(2) settle a claim by or against the trust by
compromise, arbitration, or otherwise; or

(3) release, in whole or in part, any claim belonging
to the trust.

NEW SECTION. Section 131. Payment of taxes. trustee's
compensation, and other expenses. The trustee has the power
to pay taxes, assessments, reasonable compensation of the
trustee and of employees and agants of the trust, and other
expenses incurred in the collection, care, administration,
and protection of the trust.

NEW SECTION. Section 132. Loans to beneficiary. The
trustee has the following powers:

(1) to make loans out of trust property to the
beneficiary on terms and conditions that the trustee
determines are fair and reasonable under the circumstances;
and

(2) to guarantee loans to the beneficiary by
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encumbrances on trust property.

NEW SECTION. Section 133. pistribution to
beneficiaries under 1legal disability. The trustee has the
power to pay any sum distributable tc a beneficiary, without
regard to whether the beneficiary is under a legal
disability, by paying the sum to the beneficiary or by
paying the sum to another person for the use or benefit of
the beneficiary.

NEW SECTION. Section 134. Nature and value of
distributions. The trustee has the  power to effect
distribution of property and money in divided or undivided
interests and to adjust resulting differences in wvaluation.
A distribution in kind may be made pro rata or non-pro rata.

NEW SECTION. Section 135. Riring persons. The trustee
nas the power to hire persons, including accountants,
attorneys, auditors, investment advisors, or other agents,
even 1f they are associated or affiliated with the trustee,
to advise or assist the trustee in the performance of
administrative duties.

NEW SECTION. Section 136. Execution and delivery of
instruments. The ftrustee has the power to execute and
deliver all instruments which are needed to accomplish or
facilitate the exercise of the powers vested in the trustee.

NEW SECTION. Section 137. Actions and proceedings.

The trustee has the power to prosecute or defend actions,
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claims, or proceedings for the protection of trust property
and of the trustee in the performance of the trustee's
duties.

NEW SECTION. Section 13B. short title. [Secticns 138
through 150] may be cited as the "Revised Uniform Principal
and Income Act",

NEW SECTION. Section 139. Definitions. As used in
[sections 138 through 150], the following definitions apply:

{1} "Income beneficiary" means the person to whom
income is presently payable or for whom it is accumulated
for distribution as income.

(2) "Inventory value" means the adjusted basis for
federal income tax purposes.

(3) "Remainder beneficiary" means the perseon entitled
to principal, including income which has been accumulated
and added to principal.

{4) "Trustee" means the original trustee, any
succeeding or added trustee, and the personal representative
of a decedent's estate whenever a provision of this part is
applicable to the estate.

NEW SECTION. Section 140. puty of trustee as to
receipts and expenditures, (1) A trust shall be administered
with due regard to the respective linterests of income
beneficiaries and remainder beneficiaries. A trust is so

administered with respect to the allocation of receipts and
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expenditures if a receipt is credited or an expenditure is
charged to income or principal or partly to each in any of
the following ways:

(a) in accordance with the terms of the trust
instrument, notwithstanding contrary provisions of this
part;

(b) in the absence of any contrary terms of the trust
instrument, in accordance with the provisions of this part;
or

{(c) if neither subsection (a) nor {(b) 1is applicable,
in accordance with the standard of care provided in [section
89} and with what is reasonable and equitable in view of the
interests of those entitled to income as well as of those
entitled to principal.

{2) If the trust gives the trustee discretion in
crediting a receipt or charging an expenditure to income or
principal or partly to each, no inference that the trustee
has improperly exercised such discretion arises from the
fact that the trustee has made an allccation contrary to a

provision of this part.
NEW SECTION. Section 141. Income -- principal -—-—
charges. (1) Income is the return in money or property

derived from the use of principal, including return received

as:

(a) rent of real or perscnal property, including sums
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received for cancellation or renewal of a lease:

(b) interest on money lent, including sums received as
consideration for the prepayment of principal except as
provided in [section 145) on bond premium and bond discount:

{c) income earned during administration of a
decedent's estate as provided in (section 344 1431);

{d) corporate distributions as provided in [section
145 144);

(e) accrued increment on bonds or other obligations
issued at discount as provided in [section 145]; '

{f) receipts from business and farming operations as
provided in [section 146];

(g) receipts from disposition of natural rescurces as
provided in {sections 147 and 148]; or

{h) receipts from other principal subject to depletion
as provided in [section 149]),

{2) Principal is the property which has been set aside
by the owner or the person legally empowered so that it is
held in trust eventually to be delivered to a remainder
beneficiary, while the return or use of the principal is in
the meantime taken or received by or held for accumuiation
for an income beneficiary. Principal includes the following:

(a) consideration received by the trustee on the sale
or other transfer of principal or a repayment of a loan or

as a refund or replacement or change in the form of
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principal;

{b) proceeds of property taken on eminent dJdomain
proceedings;

(c} Proceeds of insurance upon property forming part
of the principal except proceeds of insurance upon a
separate interest of an income beneficiary;

{d) stock dividends, receipts on liquidation of a
corporation, and other corporate distributions as provided
in [section 144);

(e) receipts from the disposition of corporate
securities as provided in [section 145];

(f) royalties and other receipts from disposition of
natural resources as provided in {sections 147 and 148];:

{9) receipts from other principal subject to depletion
as provided in [section 149];

(h) any profit resulting from any change in the form
of principal; or

(i} any allowances for depreciation established under
[section 150(1)(b)].

(3) After determining income and principal in
accordance with the terms of the trust instrument or of this
part, the trustee shall charge to income or principal the
expenses and other charges as provided in [section 150).

KEW SECTION. Section 142. When right to income arises

—- apportionment of income. (1) An income beneficiary is
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entitled to income from the date specified in the trust
instrument or, if none is specified, from the date an item
of property becomes subject to the trust. In the case of an
item of property becoming subject to a trust by reason of a
person's death, it becomes subject to the trust as of the
date of the death of the person even though there 1is an
intervening period of administration of the person's estate.

(2) Upon property becoming subject to a trust by
reascn of a person's death:

{a) Receipts due but not paid at the date of death of
the person are principal,

(b} Receipts in the form of periocdic payments (other
than corporate distributions to stockholders), including
rent, interest, or annuities, not due at the date of the
death of the person shall be treated as accruing from day to
day. That portion of the receipt accruing before the date of
death is principal and the balance is income.

{3) 1In all other cases, any receipt from
income-producing property is income even though the receipt
was earned or accrued in whole or in part before the date
when the property became subject to the trust.

(4) On termination of an income interest, the income
beneficiary whose interest is terminated, or his or her
estate, is entitled to income:

(a) undistributed on the date of termination;
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(b) due but not paid to the trustee on the date of
termination; and

{c} in the form of pericdic payments (other than
corporate distributions to stockholders), including rent,
interest, or annuities, not due on the date of termination,
accrued from day ta day.

(5) Corporate distributions to stockholders shall be
treated as due on the day fixed by the corporation for
determination of stockholders of receord entitled to
distribution or, if no date is fixed, on the date of
declaration of the distribution by the corporation.

NEW SECTION. Section 143. 1Income earned during
administration of decedent's estate. {1} Unless the will
otherwise provides and subject to subsection (2), all
expenses incurred in connection with the settlement of a
decedent's estate, including debts, funeral expenses, estate
taxes, interest and penalties concerning taxes, family
allowances, fees of attorneys and personal representatives,
and court costs, shall be charged against the principal of
the estate.

(2) Unless the will otherwise provides, income from
the property of a decedent's estate after the death of the
testator and before distribution, including income from
property used to discharge liabilities, shall be determined

in accordance with the rules applicable to a trustee under
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[sections 1 through 164] and distributed as follows:

ta) to specific legatees and devisees, the income from
the property bequeathed or devised to them respectively,
less taxes, ordinary repairs, and other expenses of
management and operation of the property, and an appropriate
portion of interest accrued since the death of the testator
and of taxes imposed on income (excluding taxes on capital
gains) that accrue during the period of administration;

{b) to all other legatees and devisees, except
legatees of pecuniary bequests not in trust, the balance of
the income, less the balance of taxes, ordinary repairs, and
other expenses of management and operation of all property
from which the estate 1is entitled to income, 1nterest
accrued since the death of the testator, and taxes imposed
on income (excluding taxes on capital gains) that accrue
during ithe period of administration, in proportion to their
respective interests in the undistributed property of the
estate computec at times of distribution on the basis of
inventory value,

{3} Income received by a trustee under subsection (2)

shall be treated as income of the trust.

MEW SECTION., Section 144. corporate distributions.
{1) Corporate distributions of shares of the distributing
corporation, including distributions in the form of a stock

split or stock dividend, are principal. A right to
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subscribe to shares or other securitieg issued by the
distributing corporation accruing to stockholders on account
cf their stock ownership and the proceeds of any sale of the
right, are principal.

{2) Except to the extent that the corporation
indicates that some part of a corporate distribution is a
settlement of preferred or gquaranteed dividends accrued
since the trustee became a stockholder or is in lieu of an
ordinary cash dividend, a corporate distribution is
principal if the distribution is pursuant to any of the
following:

(a) a call of shares;

(b) a merger, consclidation, recorganization, or gothe:r
plan by which assets of the corporation are acquired by
another corporation; or

(c}) a total or partial ligquidation of the corporation,
including any distribution which the corporation indicates
is a distribution in total or partial ligquidation or any
distribution of assets, other than cash, pursuant tc a court
decree or final administrative order by a government agency
ordering distribution of the particular assets.

{3) Distributions made from ordinary income by a
regulated investment company or by a3 trust qualifying and
electing to be taxed under federal law as a real estate

investment trust are income. All other distributions made by

-63- SB 333

w oL

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0333/03

the company or trust, including distributions from capital
gains, depreciaticn, or depletion, whether in the form of
cash or an option to take new stock or cash or an option to
purchase additional shares, are principal.

(4) Except as provided in subsections (1} through ({3),
all corporate distributions are income, including cash
dividends, distributions of or rights to subscribe te shares
or securities or obligations of corporations other than the
distributing corporation, and the proceeds of the rights or
property distributions, Except as provided in subsections
(2) and (3), if the distributing corporation gives a
stockholder an option to receive a distribution either 1in
cash or in 1its own shares, the distribution chosen is
income.

(5) The trustee may rely upon any statement of the
distributing corporation as to any fact relevant under any
provision of this part concerning the source or character of
dividends or distributians of corporate assets.

NEW SECTION. Section 145. Bond premium and discount.
{1) Bonds or other obligations for the payment of money are
principal at their inventory value, except as provided in
subsection (2) for discount bonds. No provision shall be
made for amortization of bond premiums or for accumulation
for discount. The proceeds of sale, redemption, or other

digposition of the bonds or obligations are principal.
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(2} The increment in value of a bond or other
obligation for the payment of money payable at a future time
in accordance with a  fixed schedule of appreciation in
excess of the price at which it was issued is distributableé
as income. The increment in value is distributable to the
beneficiary who was the income beneficiary at the time of
increment from the first principal cash available of, if
none is available, when realized by sale, redemption, or
other disposition. Whenever unrealized increment is
distributed as income but out ¢f principal, the principal

shall be reimbursed for the increment when realized.

NEW SECTION. Section 146. Business and farming
operations, (1) If a trustee uses any ﬁart of the principal
in the continuance of a business of which the trustor was a
sole proprietor or a partner, the net profits_ of the
business, computed in accordance with recognized methods of
accounting for a comparable business, are income. If a loss
results in any fiscal or calendar year, the loss falls on
principal and may not be carried into any other fiscal or
calendar year for purposes of calculating net incone.

(2) Recognized methods ¢f accounting for a comparable
business shall be used to determine income from an
agricultural or farming operation, including the raising of

animals or the operation of a nursery.

NEW SECTION. Section 147. bpisposition of natural
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resources. (1) If any part of the principal consists of a
right to receive royalties, overriding or limited royalties,

working  interests,

production payments, net profit
interests, or other interests in minerals or other natural
resources in, on, or under land, the receipts from taking
the natural rescurces from the land shall be allocated as
follows:

(a) 1f received as rent on a lease o©or extension
payments on a lease, the receipts are income.

{b) 1If received from a production payment, the
receipts are income toc the extent of any factor for interest
or its equivalent provided in the governing instrument.
There shall be allocated to principal the fraction of the
balance of the receipts which the unrecovered cost of the
production payment bears to the balance owed on the
production payment, exclusive of any factor for interest or
its equivalent. The receipts not allocated to principal are
income.

(c) If received as a royalty, overriding or limited
royalty or bonus, or from a working, net profit, or any
other interest 1in minerals or other natural resQurces,
receipts not provided for in subsections (1)({a) and {1){b)
shall be apportioned on a yearly basis in accordance with
this paragraph whether or not any natural rescurce was being

taken from the land at the time the trust was established.
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The receipts shall be alloccated entirely to income or
apportioned between income and principal as the trustee in
its discretion may determine, but the amount added to
principal as an allowance for depletion may not exceed the
lesser of:

(i} the percentage of gross receipts allowed as a
deduction for depletion in computing taxable income for
federal income tax purposes or

{ii) 50% of the net receipts remaining after payment of
expenses, direct and indirect, computed without allowance
for depletion.

(2) This section does not apply to timber, water,
soil, sod, dirt, turf, or mosses.

NEW SECTION, Section 148, rTimber. If any part of the
principal consists of land from which merchantable timber
may be removed, the receipts from taking the timber from the
land shall be allocated in accordance with

140(1){cyl.

[section

NEW SECTION. Section 149. Other property subject to
depletion. Except as provided in [sections 147 and 148}, if
the principal consists of property subject to depletion,
including leasehclds, patents, copyrights, royalty rights,
and rights to receive payments on a contract for deferred
compensation, receipts from the property, not in excess of

5% per year of its inventory value, are income, and the
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balance is principal.

NEW SECTION. Section 150. cCharges against income and
principal. (1) The following charges shall be made against
income:

(a) ordinary expenses incurred in connection with the
administration, management, or preservation of the trust
property, including:

(i) regularly recurring taxes assessed against any
portion of the principal;

{(ii) water rates;

{iii) premiums con insurance taken upon the interests of
the income beneficiary, remainder beneficlary, or trustee;

(iv) interest paid by the trustee; and

{v) ordinary repairs;

(b} a reasonable allowance for depreciation on
property subject to depreciation under generally accepted
accounting principles, but no allowance may be made for
depreciation on that portion of any real property used by a
beneficiary as a residence or for depreciation of any
property held by the trustee on July 1, 1983, for which the
trustee was not then making an allowance for depreciation;

{c) not 1less than one-half of court costs, attorney
fees, and other fees on periodic judicial accounting, unless
the court directs otherwise;

{(d) court costs, attorney fees, and fees on oOther
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accountings or judicial proceedings if the matter primarily
concerns the income interest, unless the court directs
otherwise;

(e} not 1less than one-half of the trustee's regular
compensation, whether based on a percentage of principal or
income, and 2all expenses reasonably incurred for current
management of principal and application of income, unless
the court directs otherwise; and

(f) any tax levied upon receipts defined as income
under [sections 138 through 150] or the trust instrument and
payable by the trustee.

{2} If charges against income are of unusual amount,
the trustee may, by means of reserves or other reasonable
means, charge them over a reasonable period of time and
withhold from distribution sufficient sums to regularize
distributions.

{3) (a)} The following charges shall be made against
principal:

{i) trustee's compensation not chargeable to income
under subsections (1)(d) and {1l)(e):

(ii) special compensation of trustees;

(iii) expenses reasonably incurred in connection with
principal, court costs, and attorney fees primarily
concerning matters of principal; and

(iv) trustee's compensation computed on principal as an
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acceptance, distribution, or termination fee;

(b) charges not provided for in subsection (1),
including:

(i) the costs of investing and reinvesting principal;

{(ii) the payments on principal of an indebtedness,
including a mertgage amortized by periodic payments of
principal;

(iii) expenses for preparation of property for rental
or sale; and

{iv) unless the court directs otherwise, expenses
incurred in maintaining or defending any action to construe
the trust or protect it or the property or assure the title
of any trust property;

{c) extraordinary repairs or expenses incurred in
making a capital improvement to principal, including special
assessments, but a trustee may establish an allowance for
depreecation DEPRECIATION out of lincome to the extent
permitted by subsection (1){(b) and by [section 146};

(d) any tax levied wupon profit, gain, or other
receipts allocated to principal, notwithstanding
denomination of the tax as an income tax by the taxing
authority; and I

{e} if an estate or inheritance tax is levied in

respect to a trust in which both an income beneficiary and a

remainder beneficiary have an interest, any amount
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apportioned to the trust, including interest and penalties,
even though the income beneficiary also has rights in the
principal.

(4) Regularly recurring charges payable from income
shall be apportioned to the same extent and in the same
manner that income is apportioned under [section 142].

NEW SECTION. Section 151. Breach of trust. A
violation by the trustee of any duty that the trustee owes
the beneficiary is a breach of trust,

KEW SECTION. Section 152. Trustee's 1liability to
beneficiary for acts of agent. (1) Except as provided in
subsection (2), the trustee is not liable to the beneficiary
for the acts or omissions of an agent.

(2) The trustee is liable to the beneficiary for an
act or omission of an agent employed by the trustee in the
administration of the trust that would be a breach of the
trust if committed by the trustee under any of the following
circumstances:

{a} whenever the trustee has the power to direct the
act of the agent;

{b) whenever the trustee delegates to the agent the
authority to perform an act that the trustee is under a duty
not to delegate;

{c) whenever the trustee does not use reasonable care

in phe selection of the agent or the retention of the agent
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selected by the trustee;

{d) whenever +the trustee does not exercise proper
supervisicn over the agent's conduct in a case where the
trustee has the power to supervise the agent;

(e} whenever the trustee conceals the act of the
agent; or

(£) whenever the trustee neglects to take reasonable
steps to compel the agent to redress the wrong in a case
where the trustee knows of the agent's acts or omissions.

{3) The liability of a trustee for acts or omissions
of agents that occcurred before October 1, 1989, is governed

by pricor law and not by this section.

NEW SECTION. Section 153. Trustee's 1liability to
beneficiary for acts of cotrustee. {1) Except as provided in
subsection (2), a trustee is not liable to the beneficiary
for a breach of trust committed by a cotrustee.

(2) A trustee is liable to the beneficiary f£for a
breach committed by a cotrustee under any of the following
circumstances:

{a} whenever the trustee participates in a breach of
trust committed by the cotrustee;

(b) whenever the trustee improperly delegates the
administration of the trust to the cotrustee;

{c) whenever the trustee

approves, knowingly

acquiesces in, or conceals a breach of trust committed by
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the cotrustee;

(d) whenever the trustee negligently enables the
cotrustee to commit a breach of trust; or

(e) whenever the trustee neglects to take reasonable
steps to compel the cotrustee to redress a breach of trust
in a case where the trustee knows or has information from
which the trustee reasonably should have known of the
breach.

(3) The 1liability of a trustee for acts or omissions
of a cotrustee that occurred before October 1, 1989, |is

governed by pricr law and net by this section.

NEW SECTION. Section 154. Trustee's liability to
beneficiary for acts of predecessor. (1) Except as provided
in subsection (2), a successor trustee is not liable to the
beneficiary for a breach of trust committed by a predecessor
trustee.

{2) A successor trustee is liable te the beneficiary
for breach of trust involving acts or omissions cof a
predecessor trustee in any of the following circumstances:

{a) whenever the successor trustee knows or has
information from which the successor trustee reasonably
should have known of a situation constituting a breach of
trust committed by the predecessor trustee, and the

successor trustee improperly permits it to continue;

{b) whenever the successor trustee neglects to take
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reasonable steps to compel the predecessor trustee to
deliver the trust property to the successor trustee; or

(c) whenever the successor trustee neglects to take
reasonable steps to redress a breach of trust committed by
the predecessor trustee in a case where the successor
trustee knows or has information from which the successor
trustee should have known of the predecessor trustee's
breach.

{3) The liability of a trustee for acts or omissions
of a predecessor trustee that occurred before Octcober 1,
1989, is governed by prior law and not by this section.

NEW SECTION. Section 155. Remedies for breach of
trust. (1} If a trustee commits a breach of trust, or
threatens to commit a breach of trust, a beneficiary or
cotrustee of the trust may commence a proceeding for any of
the following purposes that is appropriate:

(a) to compel the trustee to perform the trustee's
duties;

{b) to enjoin the trustee from committing a breach of
trust;

{c) to compel the Ekrustee to redress a breach of trust
by payment of money or otherwise;

{d} to appoint a receiver or temporary trustee to take
possession of the trust property and administer the trust;

(e} to remove the trustee;
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{£} subject to [section 210], to set aside acts of the
trustee;

(9) tO reduce or deny compensation of the trustee;

{h) subject to [section 210}, to impose an equitable
lien or a constructive trust on trust property: or

(i} subject to [section 21Q), to trace trust property
that has been wrongfully dispcsed of and recover the
praperty or its proceeds.

{2} The provision of remedies for breach of trust in
subsection (1) does not prevent resort to any other
appropriate remedy provided by statute or the common law.

NEW SECTION, Section 156. Remedies for breach
exclusively in equity. The remedies of a beneficiary against
the trustee are exclusively in equity.

NEW SECTION., Section 157. wMeasure of 1liability for
breach of trust. (1) If the trustee commits a breach of
trust, the trustee is chargeable with any of the following
that is appropriate under the circumstances:

{a} any loss or depreciation in wvalue of the trust
estate resulting from the breach of trust, with interest;

{b} any profit made by the trustee through the breach
of trust, with interest; or

{c) any profit that would have_accrued to the trust

estate if the loss of profit is the result of the breach of

trust.
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(2) If the trustee has acted reasonably under the
circumstances as known to the trustee, the court, in its
discretion, may excuse the trustee in whole or in part from
liability under subsection (1} if it would be equitable to
do so.

NEW SECTION. Section 158. Measure of 1liability for
interest. If the trustee is liable for interest pursuant to
[section 1571, the trustee is liable for the greater of the
foliowing amounts:

(1) the amount of interest that accrues at the legal
rate on judgments; or

(2) the amount of interest actually received.

NEW SECTION. Section 159. Limitations on proceedings
against trustee. (1) Unless & claim is previocusly barred by
adjudication, consent, limitation, or otherwise:

(a) 1If a beneficiary has received an interim or final
account in writing, or other written report, that adequately
discloses the existence of a claim against the trustee for
breach of trust, the claim is barred as to that beneficiary
unless a proceeding to assert the claim is commenced within
3 yeats after receipt of the account or report. An account
or report adequately discloses existence of a claim if it
provides sufficient information so that the beneficiary
knows of the claim or reasonably should have inquired into

the existence of the claim.
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(b} If an interim or final account or other report
dces not adequately disclose the existence of a claim
against the trustee for breach of trust, the claim is barred
as to that beneficiary unless a proceeding to assert the
claim is commenced within 3 vyears after the beneficiary
discovered, or reasonably should have discovered, the
existence of the claim.

(2) For the purpese of subsection (1), a beneficiary
is considered to have received an account or report, as
foliows:

fa} in the case cof an adult who is reascnahbly capable
of understanding the account or report, if it is received by
the adult personally;

(b) in the case of an adult who is not reasonably
capable of understanding the account or report, if it is
received by the person's legal representative, including a
guardian ad litem or other person appointed for this
purpose; or

{c) in the case of a minor, if it is received by the
minor's guardian or, if the minor does not have a guardian,
if it is received by the minor's parent so long as the
parent does not have a conflict of interest.

(3) The limitations period applicable to actions by a
beneficiary against a trustee on a claim that arcse before

October 1, 1989, is governed by this section, except that a
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claim arising before October 1, 1989, is not barred by this

section until October 1, 1990.

NEW SECTION. Section 160. Exculpation of trustee. (1)
Except as provided in subsection (2), the trustee can be
relieved of liability for breach of trust by provisions in
the trust instrument.

(2) & provision in the trust instrument is not
effective to relieve the trustee of Jiability:

(2) for breach of trust committed intentionally, with
gross negligence, or with reckless indifference to the
interest of the beneficiary; or

(b) for any profit that the trustee derives from a
breach of trust. I

NEW SECTION. Section 16%. wNonliability for following
instructions under revocable trust. (1) Notwithstanding
{section 160), a trustee of a revocable trust is not liable
to a beneficiary for any act performed or omitted pursuant
to written directions from the person holding the power to
revoke, including a perscn to whom the power to direct the
trustee is delegated.

(2) Subsection (1) applies to a trust that is
revocable in part with respect to the interest of the

beneficiary in that part aof the trust property.

NEW SBECTION. Section 162. cConsent of beneficiary to

relieve trustee of liability for breach of trust. (1) Except
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as provided in subsections (2) and (3), a beneficiary may
net hold the trustee liable for an act or omission of the
trustee as a breach of trust if the beneficiary consented to
the act or omission before or at the time of the act or
omission.

(2) The consent of the beneficiary does not preclude
the beneficiary from holding the trustee liable far a breach
of trust in any of the following circumstances:

(a) whenever the beneficiary was under an incapacity
at the time of the consent or of the act or omission;

(b) whenever the beneficiary at the time consent was
given did not know of his rights and of the material facts
that the trustee knew or should have known and that the
trustee did not reasonably believe that the beneficiary
knew; or

(¢} whenever the consent of the beneficiary was
induced by improper conduct of the trustee.

{3) HWhenever the trustee has an interest in the
transaction adverse to the interest of the beneficiary, the
consent of the beneficiary deces not preclude the beneficiary
from holding the trustee liable for a breach of trust under
any of the circumstances described in subsection (2) or
whenever the transaction to which the beneficiary consented

was not fair and reasonable to the beneficiary.

NEW SECTION. Section 163. Dbischarge of trustee's
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liability by release or contract. (1) Except as provided in
subsection {2}, a beneficiary may be precluded from holding
the trustee 1liable for a breach of trust by the
beneficiary's release or contract effective to discharge the
trustee's liability to the beneficiary for that breach.

[2) A release or contract 1is not effective to
discharge the trustee's liability for a breach of <trust in
any of the following circumstances:

(a) whenever the beneficiary was under an incapacity
at the time of making the release or contract;

(b) whenever the beneficiary did not know of his
rights and of the material facts:

(i) that the trustee knew or reascnably should have
known; and

{i1) that the trustee did not reasonably Dbelieve that
the beneficlary knew;

(c) whenever the release or centract of the
beneficiary was induced by improper conduct of the trustee;
or

(d) whenever the transaction involved a bargain with

the trustee that was not falir and reascnable.

NEW SECTION. Section 164. pischarge of trustee’s
liability by subsequent affirmance. (1) Except as provided
in subsection [(2), if the trustee, in breach of trust,

enters into a transaction that the beneficiary may at his
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option reject or affirm, and the beneflciary affirms the
transaction, the beneficiary may not thereafter reject it
and hold the trustee liable for any loss occurring after the
trustee entered into the transaction.

(2} The affirmance of a transaction by the beneficiary
does not preclude the beneficiary from holding a trustee
liable for a breach of trust if, at the time of the
affirmance, any of the following circumstances existed:

(a) the beneficiary was under an incapacity;

(b} the beneficiary did not know of his rights and of
the material facts:

(i) that the trustee knew or reasonably should have
known; and

(ii) that the trustee did not reasonably believe that
the beneficiary knew;

(c) the affirmance was induced by improper conduct of
the trustee; or

{d) the transaction involved a bargain with the
trustee that was not fair and reasonable.

NEW SECTION. Section 165. Subject matter
jurisdiction., (1) The district court having jurisdictien
over the trust pursuant to [sections 1 through 215] has
exclusive jurisdiction of proceedings concerning the

internal affairs of trusts.

{2) The district court having jurisdiction over the

-al- SB 333

10
11
12
13
14
15
1e
17
18
19
20
21
22
23
24

25

$B 0333/03

trust pursuant to [sections 1 through 215} has concurrent
jurisdiction of the follcowing:

(a) actions and proceedings to determine the existence
of trusts;

{b}) actions and proceedings by or against creditors or
debtors of trusts; and

(c) other actions and proceedings invelving trustees
and third persons.

NEW SECTION. Section 166. Full-power court. In
proceedings concerning the internal affairs of trusts
commenced pursuant to [sections 1 through 215], the court
has all the powers of a district court exercising its
general jurisdiction,

NEW SECcTION. Section 167, principal place of
administration of trust, (1) The principal place of
administration of the trust is the usual place where the
day-to-day activity of the trust is carried on by the
trustee or its representative who is primarily responsible
for the administration of the trust.

(2) If the principal place of administration of the
trust cannot be determined under subsection {1), it shall be
determined as follows:

{a) if the trust has a single trustee, the principal
place of administration of the trust is the trustee's

residence or usual place of business; oOr
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{b) if the trust has more than one trustee, the
principal place of administration of the trust is the
residence or usual place of business of any of the
cotrustees as agreed upon by them. If not agreed upon by the
cotrustees, the principal place of administration of the
trust is the residence or usual place of business of any of
the cotrustees.

NEW SECTION. Section 188. Jurisdiction over trustees
and beneficiaries. Subject to [section 169]:

{1) by accepting the trusteeship of a trust having its
principal place of administration in this state the trustee
submits personally to the jurisdiction of the court under
[sections 1 through 215]; and

{2} to the extent of their interests in the trust, all
beneficiaries of a trust having its principal place of
administration in this state are subject to the jurisdiction
of the court under [sections 1 through 215},

NEW SECTION. Section 169. Basis of jurisdiction over
trust, trust property, and trust parties. The court may
exercise Jjurisdiction in proceedings under this division on
any basis permitted by Rule 4 of the Rules of Civil
Procedure.

NEW SECTION. Section 170. venue. (1) The proper
county for commencement of a proceeding pursuant to

[sections 165 through 178] is either of the following:
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{a) in the case of a living trust, the county where
the principal place of "administration of the trust is
located; or

(b) in the case of a testamentary trust, either the
county where the decedent's estate is administered or where
the principal place of administration of the trust is
located.

(2) If a living trust has no trustee, the broper
county for commencement of a proceeding for appbinting a
trustee is the county where the trust property, or some
portion of the trust property, is located. !

{3} Except as otherwise provided in subsections (1)
and (2), the proper county for commencement of a proceeding
pursuant to [sections 1 through 215] is determined by the
rules applicable to civil actions generally.

NEW SECTION. Section 171. Jury trial. There is no
right to a Jjury trial in proceedings under [sections 1
through 215] concerning the internal affairs of trusts.

NEW SECTION. Section 172. application of part. This
part applies to notice in proceedings commenced pursuant to
[sections 1 through 215) or rnotice otherwise required or
permitted by [sections 1 through 2151,

NEW SECTION. Section 173. Manner of mailing —— when
nailing complete. (1) If a notice or other pager is required

or permitted to be mailed, it shall be sent by first-class
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mail.

{2) Mailing is complete when the notice or other paper
is deposited in the mail, postage prepaid, addressed to the
person to whom it is mailed.

NEW SECTION. Section 174. Personal delivery instead
of mailing. If a notice or other paper is required or
permitted to be mailed, it may be delivered personally to
the person to whom it is reqguired or permitted to be mailed.

NEW SECTION. Section 175. Proof of giving notice ——
conclusiveness of order, (1) Proof of the giving of notice
shall be made at or before the hearing to the satisfaction
of the court.

(2) 1If it appears to the satisfaction of the court
that notice has been regularly given or that the party
entitled to nétice has waived, the court shall so find in
its order. When the order becomes final, it is conclusive on
all persons, whether or not in being.

NEW SECTION. Section 176. Additional notice. (1) The
court may, on its own motion or on motion of a trustee or
other person interested in the trust, require that further
or additional notice be given at any state of the
proceeding. The court may prescribe the form and method of
the notice to be given.

{2) A petitioner or other person required to give

notice may cause notice to be given to any person interested
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in the trust without the need for a court order.

NEW SECTION. Section 177. Shortening time. The court

may for good cause shorten the time for giving a notice.

NEW SECTION. Section 178. wotice of postponed
hearings. The court may continue or postpone any hearing,
from time to time, in the interest of Justice, and no
further notice of the c¢ontinued or postponed hearing is

required unless otherwise ordered by the court.

NEW SECTION. Section 179. petitioners —-- grounds for
petition. (1) Except as provided in [secticn 68], a trustee
or beneficiary of a trust may petition the court under
[sections 165 through 203] concerning the internal affairs
of the trust or to determine the existence of the trust.

(2) Proceedings concerning the internal affairs of a
trust include, but are not limited to, proceedings for any
of the following purposes:

(a) determining questions of construction of a trust
instrument;

(b) determining the existence or nonexistence of any
immunity, power, privilege, duty, or right;

{(¢) determining the validity of a trust provision;

{d) ascertaining beneficiaries and determining to whom
property shall pass or be delivered upon final or partial
termination of the trust, to the extent the determination is

not made by the trust instrument:
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(e) settling the accounts and passing upon the acts of
the trustee, including the exercise of discretionary powers:

{f) instructing the trustee;

(g) compelling the trustee to report informaticn about
the trust or account tc the beneficiary, if:

(i) the trustee has failed to submit a requested
report or accournt within 60 days after written request of
the beneficiary: and

{ii) no report or account has been made within & months
preceding the request;

(h) granting powers to the trustee;

(i) fixing or allowing payment of the trustee's
compensatiocn;

(3} appointing or removing a trustee;

(k) accepting the resignation of a trustee;

(1) compelling redress of a breach of the trust by any
available remedy;

{m) approving or directing the modification or
termination of the trust;

{n) approving or directing the combination or division
of trusts;

(o) amending or conforming the trust instrument in the
manner required to gualify a decedent's estate for the
charitable estate tax deduction under federal law, including

the addition of mandatory governing instrument reguirements
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for a charitable remainder trust as reguired by final
regulations and rulings of the United States internal
revenue service, in any case in which all parties interested
in the trust have submitted written agreement to the
proposed changes or written disclaimer of interest;

{p) authorizing or directing transfer of a trust or
trust property to or from another jurisdiction;

{q) directing transfer of a testamentary trust subject
to continuing court jurisdiction from one county to another;

{r) approving removal of a testamentary trust from
continuing court jurisdiction; or

(s) reforming or excusing compliance with the
governing instrument of an organization pursuant to [section
104].

NEW SECTION. Section 180. cCommencement of proceeding,
(1) A proceeding under [sectlions 165 through 203] is
commenced by filing a verified petition stating facts
showing that the petition is authorized under this chapter
and the grounds of the petition.

(2} When a petition that requires a hearing is filed
with the court clerk, the clerk shall set the matter for
hearing.

NEW SECTION. Section 181. bpismissal of petition. The
gourt may dismiss a petition if it appears that the

proceeding is not reasonably necessary for the protection of

-88- $SB 333



[T I~ S,

[T - T - I N

12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB G333/03

the interests of the trustee or beneficiary.

NEW SECTION. Section 182. Notice. At least 14 days
before the time set for the hearing on the petition, the
petitioner shall cause notice of the time and place of
hearing te be mailed to any of the following persons who are
not petitioners:

(1} all trustees;

{2) all beneficiaries who are entitled to notice; and

(3) the attorney general, if the petition is related
to a charitable trust subject to the jurisdiction of the

attorney general, unless the attorney general waives notice.

NEW SECTION, Section 183. Request for special notice.
{1) If proceedings involving a trust are pending, a
beneficiary of the trust may, in person or by attorney,
serve on the trustee or the trustee's attorney and file with
the court clerk where the proceedings are pending a written
request stating that the beneficiary desires special notice
of the filing of petitions in the proceeding relating to any
or all of the purposes described in [section 179] and giving
an address for réceiving notice by mail. Proof of service of
the request on the trustee shall be filed with the court
clerk when the request is filed.

(2) Except as provided in subsection (3), after
serving and filing a request and proof of service pursuant

to subsection (1), the beneficiary is entitled to notice
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pursuant to [section 182].
{3} A request for special notice made by a beneficiary
whose right to notice is restricted by [section 70] is not

-
effective,

NEW SECTION. Section 184. Request for copy of
petition. If a trustee or beneficiary has served and filed
either a notice of appearance, in persca or by counsel,
directed to the petitioner or the petitioner's counsel in
connection with a particular petition and proceeding or a
written request for a copy of the petition, and has given an
address to which notice or a copy of the petition may be
mailed or delivered, the petitioner shall cause a copy of
the petition to be mailed to that perscon within 5 days after
service of the notice of appearance or receipt of the
request.

KREW SECTION., Section 185. Authority to make necessary
orders —-- temporary trustee. The court in its discretion may
make any orders and take any other action necessary or
proper to dispose of the matters presented by the petition,
including appointment of a temporary trustee to administer
the trust in whole or in part.

NEW SECTION. Section 186. Appeal. An appeal may be
taken from the grant or denial of any final order made under
[sections 165 through 203], except the following:

(1) compelling the <trustee to submit an account or
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report acts as trustee to a beneficiary pursuant to {section
179(2)(g)]:

(2) accepting the resignation of a trustee pursuant to
[section 179(2)({(k)]);: or

{3} approving removal of a testamentary trust from
continuing court ° jurisdiction pursuant to [section
179(2)(z)].

NEW SECTION. Section 187. appointment of guardian ad
litem. (1) The court may, on its own motion or on request of
a trustee or other person interested in the trust, appoint a
guardian ad litem at any stage of a proceeding concerning
the trust to represent the interest of any of the following
persons, if the court determines that representation of the
interest otherwise would be inadequate:

(a) & minor;

(b) an incapacitated person;

(¢) an uaborn person;

{d} an unascertained person;

(e} a person whose identity or address is unknown; or

(E) a designated class of persons who are not
ascertained or are not in being.

{2) If not precluded by a conflict of interest, a
guardian ad 1litem may be appointed to represent several
persons or interests.

~(3) The reasonable expenses of the guardian ad 1litem,
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including compensation and attorney's fees, shall ‘be
determined by the court and paid as the court orders, either
out of trust property or by the petitioner.

{4) If no guardian ad litem is appointed, an unborn
person oOr an unascertained person is bound by an order to
the extent his or her interest is adeqguately represented by
another party having a substantiszlly identical interest in
the proceeding.

NEW SECTION. Section 188. Intermittent judiecial
intervention in trust administration. The administration of
trusts is intended to proceed expeditiously and free of
judicial intervention, subject to the jurisdiction of the
court.

NEW SECTION., Section 189. Enforcement of
beneficiary's rights under charitable trust by attorney
general., In a case involving a charitable trust subject to
the jurisdiction of the attorney general, the attorney
general may petition under [sections 165 through 203].

NEw SECTION. Section 190. application of part. (1)
[Sections 190 through 195] apply to all of the following:

{fa) a trust that is subject to [sections 1 through
215}1; and

(b} any other trust to which the provisions of
{sections 165 through 203] are made applicable by statute or

trust instrument.
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{2} [Sections 190 through 195} do not prevent the
transfer of the place of administration of a trust or of
trust property to another Jjurisdiction by any other
available means.

NEW SECTION. Section 191. Transfer of place of
administration or property from Montana. (1) The court may
mnake an order for the transfer of the place of
administration of a trust or the transfer of some or all of
the trust property to a jurisdiction outside this state as
provided in [sections 165 through 203].

{2) Except as otherwise provided in [sections 190
through 195], proceedings under [sections 165 through 203}
are governed by [sections 190 through 195].

NEW SECTION. Section 192. contents of petition. The
petition for transfer shall set forth all of the following:

(1) the names and places of residence of the
following:

{a) the trustee administering the trust in this state;
and

{b) the trustee, including any domiciliary trustee,
who will administer the trust or trust property in the other
jurisdiction;

(2) the names, ages, and places of residence ¢f the
living beneficiaries, as far as known to the petitioner;

{3) whether the trustee who will administer the trust
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in the other jurisdiction has agreed to accept the trust. If
so, the acceptance or a copy shall be attached as an exhibit
to the petition or otherwise filed with the court;

{4y a general statement of the qualifications of the
trustee who will administer the trust 1in the cther
jurisdiction and the amount of fiduciary bond, if any. If
the trustee is an individual, the statement shall include
the trustee's age;

(5) a general statement of the nature and value ¢f the
property of any trust of the same trustor being administered
in the other Jjurisdicticn by the trustee who will administer
the trust in the other jurisdiction:

(6) the name of the court, if any, having jurisdiction
of the trustee in the other jurisdiction or of its accounts
or in which a proceeding may be had with respect to
administration of the trust or the trustee's accounts;

(7} a statement of the character, condition, location,
and value of the trust property sought to be transferred;

(8) whether there is any pending civil action in this
state against the trustee arising out of the administration
of the trust sought to be transferred; and

(9) a statement of the reasons for the transfer.

NEW SECTION. Section 193. Notice and hearing. (1) At
least 14 days before the time set for the hearing on the

petition, the petitioner shall cause notice of the time and
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place of the hearing to be mailed to each of the persons
named in the petition at their respective addresses as
stated in the petition.

(2) Any person interested in the trust, as trustee,
beneficiary, or otherwise, may appear and file written
grounds in opposition to the petition.

NEW SECTION. Section 194. order granting transfer.
The court may, in its discretion, grant the petition and
order the trustee to transfer the trust property or to
transfer the place of administration of the trust to the
other jurisdiction if, after hearing, all of the following
appedar to the court:

{1) the transfer of the trust property to a trustee in
another Jjurisdiction, or the transfer of the place of
administration of the trust to another Jjurisdiction, will
promote the best interests of the trust and those interested
in it, taking into account the interest in the economical
and convenient administration of the trust;

{2) the transfer will not violate the trust
instrument; and

(3) any new trustee to whom the trust property is to
be trangferred is qualified, willing, and able to administer
the trust or trust property under the trust instrument.

NEW SECTION. S$Section 195. Manner of transfer —-

discharge of trustee., If a transfer is ordered under this
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chapter, the court may direct the manner of transfer and
impose terms and conditions as may be just, including, but
nct limited to, a requirement for the substitution of a
successor trustee in any pending litigation in this state,
The delivery of property in accordance with the order of the
court is a discharge of the trustee 1in relation to all
preperty embraced in the order.

NEW SECTION. Section 196. application. (1) {Sections
196 through 203] apply to a trust, or portion thereof,
administered in a jurisdictlion outside this state.

{2} [Sections 196 through 203] do not prevent the
transfer of the place of administration of a trust or trust
property to this state by any other available means.

NEW SECTION., Section 197. Transfer of place of
administration or property to Montana. (1) The court may
make an order accepting the transfer of the place of
administration of a trust from another jurisdiction to this
state or the transfer of some or all of the trust property
in another jurisdiction te a trustee in this state as
provided in [sections 196 through 203}.

{2) Except as otherwise provided 1in [sections 196
through 203], proceedings under [sections 196 through 203]
are governed by this chapter.

NEW SECTION. Section 198. venue. (1) If the petition

requests that a resident of this state be appointed trustee,
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the petition shall be filed in the court of the county where
the proposed principal place of administration of the trust
pursuant to {section 167) is located.

{2) If the petition reguests that only a nonresident
of this state be appointed trustee, the petition shall be
filed in the court of the county where either:

(a) any beneficiary resides; or

{b) a substantial portion of the trust property to be
transferred is located or will be located.

NEW SECTION. Section 199. cContents of petition. The
petition for transfer shall set forth all of the following:

(1) the names and places of residence of the
following:

{a) the trustee administering the trust in the other
jurisdiction; and

{b) the proposed trustee to whom administration of the
trust or trust property will be transferred;

{2) the names, ages, and places of residence of all
living beneficiaries, as far as known to the petitioner;

(3) whether administration of the trust has been
subject to supervision in a jurisdiction outside this state.
If so, the petition shall state whether a petition or
apptopriate request for transfer of place of administration
of the trust or trust property to this state has been filed,

if necessary, with the court in the other jurisdiction, and
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the status cof the petition or request.

{4) whether the trustee proposed to administer the
trust in this state has agreed to accept the trust in this
state. If the trustee has agreed, the acceptance shall be
attached as an exhibit to the petition or otherwise filed
with the court.

(5) a general statement of the qualifications of the
trustee proposed to administer the trust in this state and
the amount of any bond to be requested, If the trustee is an
individual, the statement shall include the trustee's age.

{6) a copy of the trust instrument or a statement of
the terms of the trust instrument in effect at the time the
petition is filed, including all amendments thereto;

(7) a statement of the character, condition, location,
and value of the trust property sought to be transferred;
and

(B) a statement of the reasons for the transfer.

NEW SECTION. Section 200. Notice and hearing. (1) At
least 14 days before the time set for the hearing on the
petition, the petitioner shall cause notice of the time and
place of the hearing to be mailed to each of the persons
named in the petition at their respective addresses as
stated in the petition.

{(2) Any person interested in the trust, as trustee,

beneficiary, or otherwise, may appear and file written
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grounds in opposition to the petition.

NEW SECTION. Section 201. oOrder accepting transfer
and appointinmg trustee. (1) The court may, in its
discretion, grant the petition and issue an order accepting
transfer of trust property or the place of administration of
the trust to this state and appoint a trustee to administer
the trust in this state, if, after hearing, all of the
following appear to thé court:

{a) the transfer of the trust property to a trustee in
this state, or the transfer of the place of administration
of the trust to this state, will promote the best interests
of the trust and those interested in it, taking into account
the interest in the economical and convenient administration
of the trust;

(b} the transfer will not violate the trust
instrument;

(c) the trustee appointed by the court to administer
the trust in this state, and to whom the trust property is
to be transferred, is gqualified, willing, and able to
administer the trust or trust property under the trust
instrument; and

(d} the proper court in the other jurisdiction has
approved the transfer if approval is necessary under the law
of the other jurisdiction.

(2) If the court grants the petition under subsection
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{1), the court shall require the trustee to give a bond, if
necessary under the law #f the other jurisdiction or of this
state, and may require bond as provided in [section 49].

NEW SECTION. Section 202. cConditional order accepting
transfer, If appropriate to facilitate transfer of the trust
property or the place of administration of a trust to this
state, the court may issue a conditional order appointing a
trustee to administer the trust in thia state and indicating
that transfer to this state will be accepted if transfer is
approved by the proper court of the other jurisdiction.

NEW SECTION. Section 203. administration of
transferred trust. A trust transferred to this state
pursuant to [sections 165 through 203] shall be administered
in the same manner as a trust of that type created 1in this

state.

NEW SECTION. Section 204. personal liability of
trustee to third persons on contracts. {l) Unless otherwise
provided in the contract or in [sections 165 through 203],
a trustee is not personally liable on a contract properly
entered into in the trustee's fiduciary capacity in the
course of administration of the trust unless the trustee
fails to reveal ¢the trustee's representative capacity or
identify the trust in the contract.

(2) The personal liakility of a trustee on a contract

entered into before October 1, 1989, is governed by prior
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law and not by this section.

NEW SECTION. Section 205. Personal liability of
trustee arising from ownership or control of trust estate,
A trustee is personally liable for obligations arising from
owneréhip or control of trust property only if the trustee

is perscnally at fault.

NEW SECTION. Section 206. rersonal liability of
trustee for torts. A trustee is personally liable for torts
committed in the course of administration of the trust only

if the trustee is perscnally at fault.

NEW SECTION. Section 207. Liability of dissenting
cotrustee to third persons. (1} A cotrustee who does not
join in exercising a power held by three or more cotrustees
is not liable to third persons for the consequences of the
exercise of the power.

(2) A dissenting cotrustee who joins in an action at
the direction of the majority cotrustees is not 1liable to
third persons for the action if the dissenting cotrustee
expresses the dissent in writing to any other cotrustee at
or before the time the action is taken,

{3) This section does not excuse a cotrustee from
liability for failure to discharge the cotrustee’'s duties as

a trustee.

NEW SECTION., Section 208. Assertion of claims against

trust. A claim based on a contract entered into by a trustee

-101- SB 333

1o

11
12
13
14
15
186
17
18
19
20
21
22
23
24
25

SB 0333/03

in the trustee's representative capacity, on an obligatibn
arising from ownership or control of ktrust property, or on a
tort committed in the course of administration of the trust
may be asserted against the trust by proceeding against the
trustee in the trustee's representative capacity, whether or

not the trustee is personally liable on the claim.

NEW SECTION. Section 209. Liability as between
trustee and trust estate. The question of liablility as
between the trust estate and the trustee perscnally may be

determined in a proceeding under [section 179].

NEW SECTION. Section 210. Protection of third person
dealing with trustee. With respect to a third person dealing
with a trustee or assisting a trustee in the conduct of a
transaction, if the third person acts for a valuable
consideration and without actual knowledge that the trustee
is exceeding the trustee's powers or improperly exercising
them:

(1) the third person is not bound to inquire whether
the trustee has power to act or 1is properly exercising a
power and may assume without inquiry the existence of a
trust power and its proper exercise; and

(2) the third person is [fully protected in dealing
with or assisting the trustee just as if the trustee has and
is properly exercising the power the trustee purports to

exercise.
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NEW SECTION. Section 211. application of property
delivered to trustee by third person. A third person is not
bound to ensure the proper applicatien of trust property
paid or delivered to the trustee,

NEW SECTION. $Section 212. protection of third person
dealing with former trustee. If a third person acting for a
valuable consideration enters into a transaction with a
former trustee without knowledge that the person is no
longer a trustee, the third person is fully protected just
as 1f the Former trustee were still a trustee.

NEW SECTION. Section 213. Effects on real property
transactions. (1) This section relates only toc conveyances
of real property to or from a trust, and supplements, but
does not modify other substantive provisions of (sections 1
through 215} relating to the creation or validity of trusts.
This section does not affect conveyances recorded prior to
October 1, 1989,

(2) Except as otherwise provided in I[sections 1
through 215], a conveyance of real property to a trustee
designated as such in the conveyance vests the whole estate
conveyed in the trustee, subject only to the trustee's
duties. The beneficiaries of the trust take no estate or
interest in the real property, but may determine or enforce

the terms of the trust as provided in [sections 1 through

215].
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{3) An instrument creating or amending a trust need
not be recorded, but may be if properly acknowledged.

(4) If there 1is no clear reference to or designation
of a grantee as trustee in a conveyance (nor in a separately
recorded instrument recorded in the same county as the
conveyance and describing the same property as described in
the conveyance), the conveyance shall be considered to be
absolute to the grantee, in favor of purchasers or
encumbrancers from the grantee, who were without actual
knowledge and who acted for a valuable consideration,
despite any valid trust which may exist.

(5) Unless limitations upon a trustee's power or
authority are set forth in the recorded conveyance of real
property to the trustee or in a separate trust instrument
{or portien thereof, or abstract thereof) reccorded in the
same county, there are no limitations upon the trustee's
power or authority to convey or encumber the real property
in favor of third persons who were without actual knowlédge
and who acted for a valuable consideration. & separate trust
instrument incorporated by reference in a conveyance to a
trustee cannot limit the trustee's power or authority to
convey or encumber unless the iimitations are set forth in
the trust instrument {or portion therecf or abstract
thereof) which is also recorded in the county where the real

property is 1located. An amendment to a recorded trust
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instrument may not affect the power or authority of a
trustee to convey or encumber unless it is also recorded in
the same place,

(6) A subsequent conveyance from a person designated
in the original conveyance as trustee (or from his successor
trustee) conveys the whole estate vested in the trustee,
except as limited by the terms of the conveyance. The
identity of any successor trustee may be established by a
recorded affidavit of the successor trustee specifying his
name and address and the date and circumstances of his
succession, and confirming that he is currently lawfully
serving in such capacity.

(7} In an action or p}oceeding by a third person
involving the real property granted to a trustee, the person
designated as trustee in the original conveyance, or the
successor trustee as established in subsection (6), or, if
none, the person then actually serving as trustee, or, if
none, any beneficiary designated by the court to represent
the interests of the beneficiaries, shall be considered the
only necessary representative of the trust and of all
persons with an interest therein. A judgment is binding upon
and conclusive against the trust and all persons interested
therein as to all matters finally adjudicated in the

judgment.

NEW SECTION. Section 214. creditor's rights against
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revocable trust during trustor's lifetime. IEf the trustor
retains the power to revcke the trust in whole or in part,
the trust property is subject to the claims of creditors of
the trustor to the extent of the power of revocation during

the lifetime of the trustor.

NEW SECTION. Section 215. cCreditor's rights against
revocable trust after trustor’s death. Upon the death of a
trustor who had retained the power to revoke the trust in
whole or in part, the property that was subject to the power
of revocation at the time of the trustor's death is subject
to the claims of creditors of the decedent trustor's estate
and to the expenses of administration of the estate to the
extent that the decedent trustor's estate is inadequate to
satisfy those c¢laims and expenses.

Section 216. section 2-2-103, MCA, is amended to read:

"2-2-103. Publie trust. (1) The holding of public
office or employment is a public trust, created by the
confidence which the electorate reposes in the integrity of
public officers, legislators, and employees. A public
officer, legislator, or employee shall carry out his duties
for the benefit of the people of the state.

(2} A public officer, 1legislator, or employee whose
conduct departs from his fiduciary duty is 1liable to the
people of the state as a trustee of property, is liable to a

beneficiary under 3F2-28-203¢2% [section 77}, and shall
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suffer such other liabilities as a private fiduciary woulad
suffer for abuse of his trust. The county attorney of the
county where the trust is violated may bring appropriate
judicial proceedings on behalf of the people. Any moneys
collected in such actions shall be paid to the general fund
of the aggrieved agency.

{3) The following sections set forth varicus rules of
conduct, the transgression of any of which is, as such, a
violation of fiduciary duty, and various ethical principles,
the transgression of any of which is not, as such, a
violation of fiduciary duty."

Section 217. Section 31-2-209, MCA, is amended to
read:

*31-2-209. Asgignment -— when void. An assignment for
the benefit of creditors is void against any creditor of the
assignor not assenting thereto in the following cases:

(1) if it gives a preference dependent upon any
condition or contingency or with any power of revocation
reserved;

(2) if it tends to coerce any creditor to release or
compromise his demand;

(3} if it provides for the payment of any claim known
by the assignor to be false or fraudulent or for the payment
of more upon any claim than is known to be justly due from

the assignor;
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(4) if it reserves any interest in the assigned
property or in any part thereof tec the assignor of for his
benefit, before all existing debts are paid;

(5) if it confers upon the assignee any power which,
if exercised, might prevent or delay the immediate
conversion of the assigned property to the purposes of the
trust:

(6) 1if it exempts him from liability for neglect of
duty or misconduct;

{7} if it violates 72-26-283{}+ [section 77]."

Section 218. 5section 70-20-101, MCA, is amended to
read:

*7p-20-101. Transfer tao be in writing -- statute of
frauds. No estate or interest in real property, other than
an estate at will or for a term not exceeding 1 yearr-er-any
trust-over-or-power-cencerning-it-or-in-any-manner--retating
thereto can be created, granted, assigned, surrendered, or
declared ctherwise than by operation of law or a conveyance
or other instrument in writing, subscribed by the party
creating, granting, assigning, surrendering, or declaring it
or by his lawful agent thereunteo authorized by writing."

Section 219. section B2-1-304, MCA, is amended to
read:

"g2-1-304. Administration of the trust. (1) The

administration of the trust shall comply with =~ the
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appropriate provisions regulating trusts contained in Title
72. 7

(2) No trustee or attorney fees may be paid from the
trust proceeds.

{3} All bonuses, rental payments, royalties, and other
income shall be paid to the trustee until the trust is
terminated and notice of its termination given to all
interested parties. The trustee shall distribute all money
held in the trust to the person or persons entitled to it
upon the order of the district court.

{4) A trust in favor of unlocatable owners shall be in
force wuntil the unlocatable owners of the mineral interest
in question have successfully claimed the share of funds
held in trust and filed the notice provided in 82-1-306.

{S) The trustee shall invest funds wunder his
management in the manner of a prudent man, as defined--in

F2-2%-184 provided in [section 89]. Fifty percent of the

interest earned on each trust shall be c¢redited to the
general fund of the county in which the mineral interest is
located to defray the costs of administration.

(6) Funds held in the trusts are subject to the
provisions governing abandoned property contained in Title
70, chapter 9."

NEW SECTION. Section 220. Repealer. Sections

72-12-101 through 72-12-103, Title 72, chapters 20 through
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25, sections 72-27-101 and 72-27-102, MCA, are repealed.

NEW SECTION. Section 221. codification  instruction.
[Sections 1 through 215] are intended to be codified as an
integral part of Title 72 and the pravisions of Title 72
apply to [sections 1 through 215].

-End-
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Free Conference Committee Report
on $B 333
Report No. 1, April 5, 1989
page 1 of 2

Mr Fresident and Mr. Speaker:
We, your Free Conference Committee on SB 333 met and congidered:

The House Committee of the HWhole amendments teo SB 333 (third
reading copy -- blue)} dated March 9, 1989,

We recommend that the House Committee of the Whole amendments be
rejected and that SB 333 (reference copy -- salmon) bhe amended as
follows:

1. Page 49, lines 3 through 16.

Strikes "IF" on line 3 through "CUSTODIAKN" on line 186

Insert: "In the absence of an express provision to the contrary in
a trust instrument, whenever the instrument directs or peramits
investment in ocbligations of the United States government, the
trustee has the power to ilnvest in those obligations directly
or in the form of securities or other intereste in an open-
end or <closed-end nmanagement type investment Ccompany or
investment trust registered under the Investment Coapany Act
of 1040 {15 U.S5.C. B8@a-1 through 80a-64), as amended, or an
investment vehicle authorized for the collective investment
of trust funds pursuant to section 9.18 of Title 12 of the
Code of Federal Ragulations, if:

(1) the portfolio of the investaent company, investient
trust, or investment vehicle is limited to United States
government obligations and repurchase agreements fully
collateralized by United States governuent obligations; and

{2) the investment company, investment trust, or
investment vehicle takes delivery of the collateral for any
repurchase agreement, either directly or through an authorized
custodian”

continued fecsb333.408

And that this Conference Committee Report be adopted.

FOR THE SENATE

\
— -y -

Sen. Cripgen, Chairman

1 7
A L
/%42/‘,///

y )
Sen. Bishop ;l//

senf HazureT;/

ADOPT

REJECT

FOR THE HCOUSE

‘fEZ; o ;;ﬂ i g/
Rep. S?aech

G
b

Rep. Addy

Meresen

|

Rep. Mercer

58 333
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SENATE BILL NO. 333

INTRODUCED BY MAZUREK, CRIPPEN, BISHOP

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO TRUSTS AND TRUSTEES; AMENDING SECTIONS
2-2-103, 31-2-209, 70-20-101, AND B82-1-304, MCA; AND
REPEALTNG SECTIONS 72-12-101 THROUGH 72-12-103, TITLE 72,
CHAPTERS 20 THROUGH 25, AND SECTIONS 72-27-101 AND

72-27-102, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. short title. [Sections 1
through 215) shall be known and may be cited as the "Trust
Code"”.

NEW SECTION. Section 2. General rule concerning
application of trust code. Except as otherwise praovided by
statute:

(1) After September 30, 1989, [sections 1 through 215]
apply to all trusts regardless of when they were created,
unless in the opinion of the court, application of a
particular provision of [sections 1 through 215) would
sybstantially interfere with the rights of the parties and

other interested persons, in which case the particular

provision of ([sections 1 through 215] does not apply and
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{2) After September 30, 1989, [sections 1 through 2151}
apply tc all proceedings concerning trusts whenever
commenced, wunless in the opinion of the court, application
of a particular provision of [sections 1 through 215] would
substantially interfere with the effective conduct of the
proceedings or the rights of the parties and other
interested persens, in which case the particular provision
of [sectiens 1 through 215] does not apply and prior law
applies,

NFW SECTION. Section 3. common law as law of state.
Except to the extent that the common law rules governing

trusts are modified by statute, the common law as to trusts

is the law of this state.

NEW SECTION. Section 4. Constructive and resulting
trusts not affected. Other than [gections 19 through 23],
nothing in [sections 1 through 215] affects the law relating
to constructive or resulting trusts.

NEW SECTION. Section 5. Application of code to
charitable trusts. Unless otherwise provided by statute,
{sections 1 through 215] apply to charitable trusts that are
subject to the jurisdiction of the attorney general.

NEW SECTION. Section 6. Laws affecting construction
and operation of wills apply to trusts. (1) Title 72,
chapter 2, part 5 and 72-3-901 apply to the construction and
operation of trusts, except as provided in subsection (2).

~2- SB 333
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(2) This section does not apply to any trust if its
terms expressly or by necessary implication make this
section inapplicable to it,

{3} For purposes of [sections 1 through 215],
references in Title 72, chapter 2, part 5 and in 72-3-901 to
a "testator" refer to the trustor, references to a "will"
refer to a trust, references to a “"devisee" refer to a trust
beneficiary, and references to a "devise" refer to a trust
distribution,

NEW SECTION. Section 7. bpefinitions. As used in
[sections 1 through 215] wunless the context reguires
otherwise the following definitions apply:

(1} "Beneficiary" means a person who has any present
or future interest, vested or contingent, and also includes
the owner of an interest by assignment or other transfer
and, as it relates to a charitable trust, includes any
person entitled to enforce the trust.

t2) "Person" means an individual, a corporation, an
organization, or other legal entity.

t3) "Property" includes both real and personal
property or any interest therein and means anything that may
be the subject of ownership.

(4) "Trust® when not qualified by the word "resulting"
or "constructive®, includes any express trust, private or

charitable, with additions thereto, wherever and however
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created. It also includes a trust created or determined by
judgment or decree under which the trust is to be
administered in the manner of an express trust. The term
does not include conservatorships, personal representatives,
custodial arrangements pursuant to chapter 26 of this title,
business trusts providing for certificates to be issued to
beneficiaries, common trust funds, voting trusts, security
arrangements, ligquidation trusts, and trusts for the primary
purpose of paying debts, dividends, interest, salaries,
wages, profits, pensions, or employee benefits of any kind
and any arrangement under which a person is nominee or
escrowee for another.

(5) "“"Trustee" means the person holding property in
trust. The term includes an original, additional, or
successor trustee, whether or not appeinted or confirmed by
a court.

{6) "Trustor™ means the person who crectes a trust.

{7) "Trust company® means an enticy which has
qualified to engage in and conduct a trust business in this
state.

{8) "Trust property"” means the property held in trust.

NEW SECTION, Section 8. Reference to  statutes -—-—
amendments and additions. Whenever a reference is made to
any portion of [secticns 1 through 215] or to any other law,

the reference applies to all amendments and additions made.
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NEW SECTION, Section 9. Methods of creating trust.
Subject to other provisions of [sections 1 through 72], a
trust may be created by any of the Ecllowing methods:

{1) a declaration by the owner of property that the
owner holds the property as trustee;

(2y a transfer of property by the owner during the
owner's lifetime to another person as trustee;

{3} a testamentary transfer of property by the owner
to ancther person as trustee;

(4) an exercise of a power of appointment Lo another
person as trustee; or

{5) an enforceable promise to create a trust.

NEW SECTION. $Section 10. Intention to create trust.
A trust is created only if the trustor properly manifests an
intenticn to create a trust,

NEW SECTION. Section 11. Trust property. (1) A trust
is created only if there is trust property.

(2) The requirement of subsection (1) may be satisfied
if the trust (or its trustee) 1is designated to be
beneficiary of the proceeds of an insurance contract, an
annuity contract, an employee benefit plan, an individual
retirement account, or similar device, even though the
designation may be revoked.

BEW SEcTION. Section 12. Trust purpose. A trust may

be created for any purpose that is not illegal or against
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public policy.

NEW SECTION. Section 13. Trust for indefinite or
general purposes. A trust created for an indefinite or
general purpose is not invalid for that reason if it can be
determined with reasonable certainty that a particular use
of the trust property comes within that purpose.

NEW SECTION. Section 14. pesignation of beneficiary.
(1) A trust, other than a charitable trust, is created only
if there is a beneficiary.

(2) The requirement of subsection {1} is satisfied 1if
the trust instrument provides for either of the following:

(a) a beneficiary or class of beneficiaries that is
ascertainable with reasonable certainty or that is
sufficlently described so it can be determined that some
person meets the description or is within the class; or

{(b) a grant of power to the trustee or scme other
person to select the beneficiaries based on a standard or in
the discreticn of the trustee or other person.

NEW SECTION. Section 15. bDesignation of trust or
trustee as beneficiary. (1) A trust or trustee may be
designated as the beneficiary of the proceeds of an
insurance contract, an annuity ceontract, an employee benefit
plan, an individual retirement account, or similar device if
the designation 1is made in accordance with the contract,

plan, account, or device.
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{2) Subsection {1) applies ewven though the trust or
trustee is named or to be named by will or trust and whether
or not the will or trust is in existence at the time of the
designation,

NEW SECTION. Section 16, Statute of frauds. A trust
is not wvalid unless evidenced by one of the following
methods:

(1) by a written instrument signed by the trustee, or
by the trustee's agent if authorized in writing to do so;

(2) by a written instrument signed by the trustor, or
by the trustor’'s agent if authorized in writing to do so; or

{3) by operation of law.

NEW SECTION. Section 17. Consideration. Consideration
is not required to create a trust, but a promise to create a
trust in the future is enforceable only if the requirements
for an enforceable contract are satisfied.

NEW SECTION. Section 18. Exception to doctrine of
merger. IEf a trust provides for one or more sSuCCeEsSSOr
beneficiaries after the death of the trustor, the trust is
not invalid, wmerged, or terminated in either of the
fellowing circumstances:

{1} where there is one trustor who is the scle trustee
and the sole beneficiary during the trustor's lifetime; or

{2) where there are two or more trustors, one or more

of whom are trustees, and the beneficial interest in the
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trust is in one or more of the trustors during the 1lifetime

of the trustors.

MEW SECTION. Section 19. Resulting trust upon failure
of trust. Where the owner of property gratuitously transfers
it and manifests in the trust instrument an intention that
the transferee should hold the property in trust but the
trust fails, the transferee holds the trust estate as a
resulting trust for the transferor or his estate, unless:

(1) the transferor manifested in the trust instrument
an intention that no resulting trust should arise; ot

{(2) the intended trust fails for illegality and the
policy against wunjust enrichment of the transferee 1is
outweighed by the policy against giving relief to a person

who has entered into an illegal transaction.

NEW SECTION. Section 20. Resulting trust upon full

performance of trust. Where the owner of property
gratuitously transfers it subject to a trust which is
properly declared and which is fully performed without
exhausting the trust estate, the trustee holds the surplus
as a resulting trust for the transferor or his estate,
unless the transferor manifested in the trust instrument an
intention that no resulting trust of the surplus should
arise.

NEW SECTION. Section 21. prurchase money resulting

trust. (1) Where a transfer of property is made to one
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person and the purchase price is paid by another, a
resulting trust arises in favor of the person who paid the
purchase price.

(2) Subsection {1) does not apply in any of the
following circumstances:

(a) whenever the party paying the purchase price
manifests an intention that no resulting trust should arise;

{(b) whenever the transferee is a spouse, child, or
other natural object of the bounty of the person who paid
the purchase price; or

(e) whenever the transfer is made in order to
accomplish an illegal purpose and the policy against unijust
enrichment of the transferee is outweighed by the policy
against giving relief to a person who has entered into an
illegal transaction.

(3) Subsection (2)(b) does not apply if the party
paying the purchase price manifested an intention that the
transferee should not have the beneficial interest in the
property.

NEH SECTION. Section 22. constructive trust. A
constructive trust arises when a person holding title to
property is subject to an equitable duty to convey it to
another on the ground that the person holding title would be

unjustly enriched if he were permitted to retain it.

NEW SECTION. Section 23. Resulting trusts,
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constructive trusts —- statute of frauds. Resulting trusts
and constructive trusts are considered to arise by operation
of law and are wvalid under [section 16(3)].

NEW SECTION. Section 24, Restraint on transfer of
income, Except as provided in [section 28], if the trust
instrument provides that a beneficiary's interest is not
subject to voluntarvy or involuntary transfer, the
beneficiary's interest in income under the trust may not be
transferred and 1is not subject to enforcement of a money
judgment until paid to the beneficiary,

NEW SECTION. Section 25. Restraint on transfer of
principal. (1) Except as provided in subsection (2) and in
[section 28]}, if the trust instrument provides that a
beneficiary’s interest in principal is not subject to
voluntary or inveluntary transfer, the beneficiary's
interest in principal may not be transferred and is not
subject to enforcement of a money judgment until paid to the
beneficiary.

{2) &after an amount of principal has become due and
payable to the beneficiary under the trust instrument, upon
petition to the court by a judgment creditor, the court may
make an order directing the trustee to satisfy the money
judgment out of that principal amount. The court in its
discretion may issue an order directing the trustee to

satisfy all or part of the judgment out of that principal
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amount.

NEW SECTION. Section 26. Trust for support. Except as
provided in [section 28], if the trust instrument provides
that the trustee shall pay income or principal or both for
the education or support of a beneficiary, the beneficiary's
interest in income or principal or both under the trust may
not be transferred and is not subject to the enforcement of

a money judgment until paid tc the beneficiary.

NEW SECTION. Section 27. Transferee or creditor
cannot compel trustee to exercise discretion —-- liability of

trustee for payment to or for beneficiary. (1) If the trust
instrument provides that the trustee shall pay to or for the
benefit of a beneficiary so much of the income or principal
or both as the trustee in the trustee's discretion sees fit
to pay, a transferee or c¢reditor of the beneficiary may not
compel the trustee Lo pay any amount that may be paid only
in the exercise of the trustee's discretion.

(2) If the trustee has knowledge of the transfer of
the beneficiary's interest or has been served with process
by a judgment creditor seeking to reach the beneficiary's
interest, and the trustee pays to or for the benefit of the
beneficiary any part of the income or principal that may be
paid only in the exercise of the trustee's discretion, the
trustee 1is 1liable to the transferes or creditor to the

extent that the payment to or for the benefit of the
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beneficiary impairs the right of the transferee or creditor.
This subsectiocn dces not apply if the beneficiary's interest
in the trust is subject to a restraint on transfer that is
valid under {[section 24 or 25].

(3) This section applies regardless of whether the
trust instrument provides a standard for the exercise of the
trustee's discretion.

(4) Nothing in this section limits any right the
beneficiary may have to compel the trustee to pay to or for

the benefit of the be:eficiary all or part of the income or

principal.
NEW SECTION. Section 28. where trustor is
beneficiary. (1) If the trustor is a beneficiary of a trust

created by the trusteor and the trustor's interest is subject
to a provision restraining the wvoluntary or involuntary
transfer of the trustor's interest, the restraint is invalid
against transferees or creditors of the trustor. The
invalidity of the restraint on transfer does not affect the
validity of the trust.

{2) If the trustor is the beneficiary of a trust
created by the trustor and the trust instrument provides
that the trustee shall pay income or principal or both for
the education or support of the beneficiary or gives the
trustee the discretion to determine the amount of income or

principal or both to be paid to or for the benefit of the
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trustor, a transferee or creditor of the trustor may reach
the maximum amount that the trustee could pay to or for the
benefit of the trustor under the trust instrument, not
exceeding the amount of the trustor's proporticnate
contribution to the trust.

NEW SECTION. Section 29. Dnisclaimer not a transfer.
A disclaimer or renunciation by a beneficiary of all or part
of his interest under a trust shall not be considered a

transfer under [section 24 or 25].

NEW secTioN. Section 30. Presumption of revocability.
Unless a trust is expressly made irrevocable by the trust
instrument, the trust is revocable by the trustor. This
section applies only where the trustor is domiciled in this
state when the trust is created, where the trust instrument
is executed in this state, or where the trust instrument
provides that the law of this state governs the trust.

NEW SECTION. Section 31. Method of revocation by
trustor. (1) A trust that is revocable by the trustor may be
revoked in whole or in part by any of the following methods:

(a) by compliance with any method of revocation
provided in the trust instrument; or

(b) by a writing (other than a will) signed by the
trustor and delivered to the trustee during the lifetime of
the trustor. If the trust instrument explicitly makes the

method of revocation provided in the trust instrument the
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exclusive method of revocation, the trust may not be revcked
pursuant to this subsection.

(2) A trust may not be revoked by an attorney-in-fact
under a power of attorney unless it is expressly permitted
by the trust instrument.

{3} Nothing in this section limits the authority to
modify or terminate a trust pursuant to [section 33 or 34}
in an appropriate case.

(4} The manner of revocation of a trust revocable by
the trustor that was created by an instrument executed
before October 1, 1989, is governed by prior law and not by
this section.

NEW SECTION. Section 32. Power to revoke includes
power to modify. Unless the trust instrument provides
otherwise, 1if a trust is revocable by the trustor, the
trustor may modify the trust by the procedure for
revocation.

NEW SECTION. Section 33. Modification or termination
of irrevocable trust by all beneficiaries. (1) Except as
provided in subsection (2), 1f all beneficiaries of an
irrevocable trust consent, they may compel modification or
termination of the trust upon petition to the court.

(2) If the continuance of the trust is necessary to
carry out a material purpose of the trust, the trust cannot

be modified or terminated wunless the court, 1in 1its
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discretion, determines that the reascn for doing so under
the circumstances outweighs the interest in accomplishing a
material purpose of the trust. Under this section the court
does not have discretion to permit termination of a trust
that is subject toc a valid restraint on transfer of the
beneficiary's interest as provided in [sections 24 through
29].

NEW SECTION, Section 34. Modification or termination
by trustor and all beneficiaries. (1) If the trustor and all
beneficiaries of a trust consent, they may compel the
modification or termination of the trust.

(2) If any beneficiary doces not consent to the
modification or termination of the trust, upon petition to
the court, the other beneficiaries, with the consent of the
trustor, may compel a modification or a partial terminatioun
of the trust if the interests of the beneficiaries who do
not consent are not substantially impaired.

(3) If the trust provides for the disposition of
principal to a class of persons described only as "heirs" or
"next of kin" of the trustor, or wusing other words that
describe the class of all persons who would take under the
rules of intestacy, the court may limit the c¢lass of
beneficiaries whose consent is needed to compel the
modification or termination of the trust to the

beneficiaries who are reascnably likely to take under the
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circumstances.

NEW SECTION. Section 35. Guardian ad litem, For the
purposes of [sections 33 and 34)], the consent of a
beneficiary who is legally incapacitated, unascertained, or
unborn may be given in proceedings before the court by a
guardian ad litem, if it would be appropriate to do so. In
this case the guardian ad litem may rely on general family
benefit accruing to living members of the beneficiary's
family as a basis for approving a modification or
termination of the trust.

NEW SECTION. Section 36. No conclusive presumption of
fertility. In determining the class of beneficiaries whose
consent is necessary to modify or terminate a trust pursuant
to [section 33 or 34}, the presumption of fertility is
rebuttable.

NEW SECTION. Section 37. Termination of trusts --
trustee's powers on termination. (1) A trust terminates when
any of the following occurs:

(a) the term of the trust expires;

{(b) the trust purpose is fulfilled;

{c) the trust purpose becomes unlawful;

{d) the trust purpose becomes impossible to fulfill;
or

(e) the trust is revoked.

(2) On termination of the trust, the trustee continues
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toc have the powers reasonably necessary under the

circumstances to wind up the affairs of the trust.

NEW SECTION. Section 38. Trust with uneconomically
low principal. (1) On petition by a trustee or beneficiary,
if the court determines that the Fair market value of the
principal of a trust has become so low in relation to the
cost of administration that continuation of the trust under
its existing terms will defeat or substantially impair the
accomplishment of 1its purposes, the c¢ourt may, in its
discretion and in a manner that conforms as nearly as
possible to the intention of the trustor, order any of the
following:

(a) terminaticn of the trust;

{b) modification of the trust; or

{c) appointment of a new trustee.

(2) Notwithstanding subsection (1), if the trust
principal does not exceed $20,000 in value, the trustee has
the power to terminate the trust.

{3) The existence of a trust provision restraining
transfer of the beneficiary's interest does not prevent

application cf this section.

NEW SECTIOK. Section 39. Modification or termination.
{1) On petition by a trustee or beneficiary, the court may
modify the administrative or dispositive provisions of the

trust or terminate the trust 1if the continuation of the
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trust under its terms would defeat or substantially impair
the accomplishment of the purposes of the trust, whether by
the imposition of tax, the allocation of beneficial interest
inconsistent with such purposes, 0t by cther reason. In this
case, if necessary to carry cut the purposes of the trust,
the coutt may order the trustee to do acts that are not
authorized or are forbidden by the trust instrument.

(2) The court shall consider a trust provision
restraining transfer of the beneficiary's interest as a
factor in making its decision whether to modify or terminate
the trust, but the court is not precluded from exercising
its discretion to modify or terminate the trust solely
because of a restraint on transfer.

NEW SECTION. Section 40. Disposition of property upon
termination. At the terminaticon of a trust, the trust
property shall be disposed of as follows:

(1) In the case of a trust that is revoked by the
trustor, as directed by the trustor.

{2} In the case of a trust that is terminated by the
consent of the trustor and all beneficiaries, as agreed by
the trustor and all beneficiaries.

(3) In any other case, as provided 1in the trust
instrument or in a manner directed by the court that
conforms as nearly as possible to the intention of the

truster as expressed in the trust instrument. If a trust is
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terminated by the trustee pursuant to [section 38{2)]}, the
trust property shall be distributed as determined by the
trustee pursuant to this subsection.

NEW SECTICN. Section 41. combination of similar
trusts. If the terms of two or more trusts are substantially
similar, on petition by a trustee or beneficiary, the court,
for good cause shown, may combine the trusts if the court
determines that administration as a single trust will not
defeat or substantially impair the accomplishment of the
trust purposes or the interests of the beneficiaries.

NEW SECTIOK. Section 42. pivision of trusts. On
petition by a trustee or beneficiary, the court, for good
cause shown, may divide a trust into two or more separate
trusts, if the court determines that dividing the trust will
not defeat or substantially impair the accomplishment of the

trust purposes or the interests of the beneficiaries.

NEW SECTION. Section 43. charitable trust, a
charitable trust, or the charitable portion of a trust,
subjects the trustee to equitable duties to deal with the

trust property for a charitable purpose.

NEW SECTION. Section 44, cCharitable purposes.
Charitable purposes include:

{1) the relief of poverty;

(2) the advancement of education;

(3) the advancement of religion;
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{4) the promotion of health;
{5) governmental or municipal purposes; or
(6) other purposes the accomplishment of which are

beneficial to the community.

NEW SECTION. Section 45. Enforcement of a charitable
trust. The attorney general, a cotrustee, or a person who
has a special interest in the enforcement of the charitable
trust can maintain a suit for the enforcement of a
charitable trust, but not persons who have no special
interest or the trustor or his heirs or personal
representative.

NEW SECTION. Section 46. cy pres doctrine. If
property is given in trust to be applied to a particular
charitable purpose, and it is or becomes impossible,
impracticable, eor 1illegal to carry out . the particular
purpose, and if the trustor manifested a general intention
to devote the property to charitable purposes, the trust
need not fail. The court may direct the application of the
property to some charitable purpose which falls within the
general charitable intention of the trustor.

NEW SECTION. Section 47. Acceptance of trust by
trustee. (1) The person named as trustee may accept the
trust, or a modification of the trust, by one of the

following methods:

{a) signing the trust instrument or the trust
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instrument as modified, or =signing a separate written
acceptance; or

[b} knowingly exercising powers or performing duties
under the trust instrument or the trust instrument as
modified, except as provided in subsection (2).

(2) In a case where there 1is an immediate risk of
damage to the trust property, the person named as trustee
may act to preserve the trust property without accepting the
trust or a modification of the trust, if within reasonable
time after acting the person delivers a written rejection of
the trust or the modification of the trust to the trustor
or, if the trustor is dead or incompetent, to a beneficiary.
This subsection does not impose a duty on the person named
as trustee to act.

NEW SECTION. Section 48. Rejection of  trust -
nonliability of person who rejects trust. (1) A person named
as trustee may in writing reject the trust or a modification
of the trust.

(2) 1If the person named as trustee does not accept the
trust or a modification of the trust by a method provided in
{section 47(1)] within a reasonable time after learning of
being named as trustee or of the modification, the person
has rejected the trust or the modification.

{(3) A person named as trustee who rejects the trust or

a modification of the trust is not liable with respect to
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the rejected trust or modification.

NEW SECTION. Section 49. Trustee's bond. (1) A
trustee is not required to give a bond to secure performance
of the trustee's duties, unless either of the following
circumstances escear OCCURS:

(a) A bond is required by the trust instrument.

(b} Notwithstanding a waiver of bond in the trust
instrument, a bond is found by the court to be necessary to
protect the interests of beneficiaries.

{2) Notwithstanding subsection {l}(a), the court may
excuse a requirement of a bond, reduce or increase the
amount. of a bond, release a surety, permit the substitution
of another bond with the same or different sureties, or
accept ancother form of security.

{3} If a bond 1is required, it shall be filed or
served, in the amount, and with sureties and liabilities as
provided in the trust instrument or as ordered by the court.

{4) Except as otherwise provided in the trust
instrument or ordered by the court, the cost of the bond
shall be charged against the trust.

{5) A trust company may not be reguired to give a
bond, notwithstanding a contrary provision in the trust

instrument.

NEW SECTION. Section 50. certificate of trustee. On

application by the trustee, the clerk of the diskrict court
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shall issue a certificate that the trustee is a duly
appointed and acting trustee under the trust if the court
file shows the incumbency of the trustee,

NEW SECTION. Section 51. cotrustees. (1) Unless
otherwise provided in the trust instrument, a power vested
in two trustees may only be exercised by their unanimous
action.

{2) Unless otherwise provided in the trust instrument,
a power vested in three or more trustees may be exercised by

a majority of such trustees.

NEW SECTION. Section 52. vacancy in office of
cotrustee. Unless otherwise provided in the trust
instrument, if a wvacancy occurs in the office of a

cotrustee, the remaining cotrustee or cotrustees may act for
the trust as if they are the only trustees.

NEW SECTION, Section 53. fTemporary incapacity of
cotrustee. Unless otherwise provided in the trust
instrument, if a cotrustee is unavailable to perform the
duties of the cotrustee because aof absence, illness, or
other temporary incapacity, the remaining cotrustee or
cotrustees may act for the trust when necessary to
accomplish the purposes of the trust or to avoid irreparable
injury to the trust property as if they are the only

trustees.

NEW SECTION., Section 54, Resignation of the trustee,
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(1) A trustee who has accepted the trust may resign conly by
one of the following methods:

(a) as provided in the trust instrument;

(b) in the case of a revocable trust, with the consent
of the person holding the power to revoke the trust;

{c) in the case of a trust that is not revocable, with
the consent of only all of the adult beneficiaries who are
receiving or are entitled to receive income under the trust
or to receive a distribution of principal if the trust were
terminated at the time consent is sought; or

(d) pursuant to a court order obtained as provided in
subsection {2),

{2} On petition by the trustee, the court shall accept
the trustee's reésignation. The court may also make any
orders necessary for the preservation of the trust property,
including the appointment of a receiver or a temporary
trustee,

NEW SECTION. Section 55. Liability upon resignation.
The liability for acts or omissions of a resigning trustee
or of the sureties on the trustee's bond, if any, is not
released or affected in any manner by the trustee's
resignation.

NEW SECTION. Section 56. Removal of a trustee. (1) A
trustee may be removed in accordance with the trust

instrument or by the court on its own motion or on petition
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of a cotrustee or beneficiary.

{2) The grounds for removal of a trustee by the court
include the following:

{a) if the trustee has committed a breach of the
trust;

{(b) if the trustee is insolvent or otherwise unfit to
administer the trust;

(c) iE hostility or lack o©f cooperation ameng
cotrustees impairs the administration of the trust;

{d) if the trustee fails or declines to act: or

(e) for other good cause.

13) If it appears to the court that trust property or
the interests of a beneficiary may suffer loss or injury
pending a decision on a petition for removal of a trustee
and any appellate review, the g¢ourt may, on its own motion
or on petition of a cotrustee or beneficiary, compel the
trustee whose removal is sought to surrender trust property
to a cotrustee or to a recelver or temporary trustee. The
court may also suspend the powers of the trustee to the
extent the court considers necessary.

NEW SECTION. Section 57. vacancy in office of
trustee. There is a vacancy in the office of trustee in any
of the following circumstances:

(1) The person named as trustee rejects the trust.

{2} The person named as trustee cannot be identified
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or does not exist.

{3) The trustee resigns or is removed.

(4) The trustee dies.

(5) A conservator or guardian of an individual trustee
is appointed.

{6) A certificate of incorporation of a trust company
is revoked or its powers are suspended, if the revocation or

suspension is to be in effect for a period of 30 days or

more.,

(7) A receiver is appointed for a trust company if the

appointment is not vacated within a period of 30 days.

NEW SECTION. Section 58. pelivery of

property by
former trustee upon occurrence of vacancy. When a vacancy
has cccurred in the office of trustee, the former trustee
who holds property of the trust shall deliver the trust
property to the successor trustee or a person appointed by
the court to receive the property anéd remains responsible
for the trust property until it is delivered. A trustee who
has resigned or is removed has the powers reaswnably
necessary under the cilrcumstances to preserve the trust
property until it is delivered to the successor trustee and
to perform actions necessary to complete the resigning or
removed trustee's administration of the trust.

NEW SECTION., Section 59. appointment of trustee to

£ill vacancy. (1) If the trust has no trustee or if the
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trust instrument requires a vacancy in the office of a
cotrustee to be filled, the vacancy shall be filled as
provided in this section.

(2) If the trust instrument provides a practical
method of appointing a trustee or names the person to fill
the vacancy, the vacancy shall be filled as provided in the
trust instrument.

(3) If the wvacancy 1in the office of trustee is not
filled as provided in subsection (2), on petition of a
cotrustee or beneficiary the court may, in its discretion,
appeint a trustee to fill the vacancy. If the trust provides
for more than cne trustee, the court may, in its discretion,
appoint the original number or any lesser number of
trustees. In selecting a trustee, the court shall give
consideration to the wishes of the beneficiaries who are 14
years of age or older.

NEW SECTION. Section 60. capacity of trustee. (1) The
trustee must have the legal capacity to take, hold, and
transfer the trust property. The trustee may be a natural
person or a corporation or trust company. If the trustee is

a corporation, it must be gualified to act as a trustee in

this state.

(2) A beneficiary of a trust may be the trustee of the

trust.

(3) The trustor of a trust may be the trustee of the
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trust.

NEW SECTION. Section 61. Trustee's compensatiaon as
provided in trust instrument -- different compensation. (1)
Subject to subsection (2), if the trust instrument provides
for the trustee's compensation, the trustee is entitled to
be compensated in accordance with the trust instrument.

(2) Upon proper showing, the court may fix or allow
greater or lesser compensation than could be allowed under
the terms of the trust in any ©f the following
circumstances:

(a}) whenever the duties of the trustee are
substantially different from those contemplated when the
trust was created;

{b) whenever the compensaticn in accordance with the
terms of the trust would be inequitable or unreasonably low
or high; or

{c) in extraordinary circumstances calling for
equitable relief.

{3) An order fixing or allowing greater or lesser
compensation under subsection (2) applies only prospectively
to actions taken in administration of the trust after the

order is made.

NEW SECTION. Section 62. Trustee's compensation where
trust silent, If the trust instrument does not specify the

trustee's compensation, the trustee is entitled to
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reasonable compensation.

NEW SECTION. Section 63. compensation for services
rendered in making temporary investments. In addition to
other compensation to which the trustee is entitled, the
trustee is entitled to make a reasonable charge for services

rendered in making temporary investments.

NEW SECTION. Saction 64. court determination of
prospective compensation. The cocurt may fix an amount of
periodic compensation under [sections 61 and 62) to continue
for as long as the court determines is proper.

NEW SECTION. Section 65. Compensation of cotrustees.
Unless the trust instrument otherwise provides or the
trustees otherwise agree, if the trust has two or more
trustees, the compensation shall be apportioned among the
cotrustees according to the services rendered by them.

NEW SECTION. Section 66. Repayment of trustee for
expenditures. A trustee is entitled to the repayment ouk of
th2 trust property for the following:

{1) expenditures that were properly incurred in the
administration of the trust; and

{2} to the extent that they benefited the trust,
expenditures that were not properly incurred in the
administration of the trust.

NEW SECTION. Section B7. Trustee's 1lien. The trustee

has an eguitable lien on the trust property as against the

-29- 8B 333

10
1l
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0333/04

beneficiary in the amount of advances, with any interest,
made for the protection of the trust, and for expenses.
losses, and liabilities sustained in the administration of
the trust or because of ownership or control of any trust
property.

NEW SECTION. Section 68. Limits on rights of
beneficiary of revccable trust. Except to the extent that
the trust instrument otherwise provides or where the joint
action of the trustor and all beneficiaries 1is required,
during the time that a trust is revocable and the person
holding the power to revoke the trust is competent:

(1) The person holding the power to revoke, and not
the beneficiary, has the rights afforded beneficiaries under
{sections 1 through 215]}.

{2} The duties of the trustee are owed to the person
holding the power to revoke.

NEW_SECTION. Section 69. consent by beneficiary of
revocable trust. (l) In any case where the consent of a
beneficiary may be given or is required to be given before
an action may be taken, during the time that a trust is
revocable and the person holding the power to revoke the
trust is competent, the person holding the power to revoke,
and not the beneficiary, has the power to consent or

withhold consent.

(2) This section does not apply where the joint
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consent of the trustor and all beneficiaries is required by

statute.

NEW SECTION. Section 70. nNotice to beneficiary of
revocable trust. Notwithstanding any other statute, during
the time that a trust is revocable and the person holding
the power to revoke the trust is competent, a notice that is
to be given to a beneficiary shall be given to the person

holding the power to revcke and not to the beneficiary.

NEW SECTION. Sectio. 71. Rights of holder of power of
appointment or withdrawal. The holder of a presently
exercisable general power of appointment or power to
withdraw property from the trust has the rights of a trustor

provided by {sections 68 through 70], inclusive, to the

extent of the holder's power over the trust property.

NEW SECTION. Section 72. NWotice in case involving
future interest of beneficiary. (1) Subject to subsections
{2) and (3), it is sufficient compliance with a requirement
in (sections 1 through 215] that notice be given to a
beneficiary, or to a person interested in the trust, if
notice is given as follows:

{(a) Whenever an interest has been limited on any
future contingency to persons who will compose a certain
class upon the happening of a certain event without further
limitation, notice shall be given to the persons in being

who would constitute the class if the event had happened
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immediately before the commencement of the proceedings.

{b) Whenever an interest has been limited to a living
person and the same interest, or a share therein, has been
further limited upon the happening of a future event to the
surviving spouse or to persons whoe are or may be the
distributees, heirs, issue, or other kindred of the 1living
perscns, notice shall be given to the living person.

(c) Whenever an interest has been limited upcon the
happening of any future event to a person, or a class of
persens, or beth, and the interest, or a share of the
interest, has been further limited upon the happening of an
additional future event to another person, or a class of
persons, or both, notice shall be given tc the person or
persons in being who would take the interest upon the
happening of the first of these events.

(2)y If a conflict of interest involving the subject
matter of the trust proceeding exists betwesn a person to
whom notice is required to be given and & [=rson to whom
not ice is not otherwise required to be given wunder
subsection (1), notice shall also be given to persons not
otherwise entitled to notice under subsecticon (1) with
respect to whom the conflict of interest exists,

{3) Nothing in this section affects any of the

following:

(a) requirements for notice to:
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{i} a person who has requested special notice;

(ii) a person who has filed notice of appearance; or

{(iii) a particular person or entity required by statute
toc be given notice.

(b} Availability of a guardian ad litem pursuant to
[section 187].

NEW SECTION. Section 73. puty to administer trust. On
acceptance of the trust, the trustee has a duty ta
administer +the trust according to the trust instrument and,
except to the extent the trust instrument provides
otherwise, according to [sections 1 through 215].

NEW SECTION. Section 74. bDuties of trustee of
revocable trust. (1) Except as provided in subsection (2),
the trustee of a revocable trust shall follow any written
direction acceptable to the trustee given from time to time:

{a) by the person then having the pcwer to revoxe the
trust or the part thereof with respect to which the
direction is given; or

(b) by the person to whom the trustor delegates the
right to direct the trustee.

(2} If a writtenm direction given under subsection (1)
would have the effect of modifying the trust, the trustee
nhas no duty to follow the direction unless it complies with
the requirements for modifying the trust.

NEW SECTION. Section 75. Duty of loyalty. (1) The
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trustee has a duty to administer the trust solely in the
interest of the beneficiaries.

{2) It is not a viclation of the duty provided in
subsection (1) £for a trustee who administers two trusts to
sell, exchange, or participate in the sale or exchange of
trust property between the trusts, if both of the fellowing
reguirements are mek:

(a) the sale or exchange is Fair and reasonable with
respect to the bene iciaries of both trusts; and

{b) the trustew gives to the beneficiaries of both
trusts notice of all material facts related to the sale or
exchange that the trustee knows or should know.

NEW SECTION. Section 76. Duty to deal impartially
with beneficiaries. 1If a trust has two or more
beneficiaries, the trustee has a duty to deal impartially
with them.

MEW SECTION. Section 77. bDuty to avoid conflict of
interest. {1) The trustee has a duty not to use or deal with
trust property for the trustee's own profit or for any other
purpose unconnected with the trust, nor to take part in any
transaction in which the trustee has an interest adverse to
the beneficiary.

{(2) The trustee may not enforce any claim against the
trust property that the trustee purchased after or in

contemplation o©of appointment as trustee, but the court may
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allow the trustee to be reimbursed from trust property the
amount that the trustee paid for the claim.

{3} A transaction between the trustee and a
beneficiary which occurs during the existence of the trust
or while the trustee's influence with the beneficiary
remains and by which the trustee obtains an advantage Efrom
the beneficiary is presumed to be a wviclation of the
trustee's fiduciary duties, This presumption is a
presumption affecting the burden of proof. This subsection
does not apply to the provisions of an agreement between a
trustee and a beneficiary relating to the hiring or

compensation of the trustee.

NEW SECTION, Section 78. puty not to undertake
adverse trust. The trustee of one trust has a duty not to
knowingly become a trustee of another trust adverse in its
nature te the interest of the beneficiary of the first
trust, and a duty to eliminate the conflict or resign as
trustee when the conflict is discovered.

NEW SECTION. Section 79. Duty to take control of and
preserve trust property. The rrustee has a duty to take
reasonable steps under the circumstances to take and keep

control of and to preserve the trust property.

NEW SECTION. Section BD. bputy to make trust property
productive. The trustee has a duty to make the trust

property productive under the circumstances and in
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furtherance cf the purposes of the trust.

NEW sECcTION., Section 81. bDuty to dispose of improper
investments. (1) Except as provided in subsection (2), the
trustee has a duty within a reasonable time to dispose of
any part of the trust property included in the trust at the
time of its creation, or later acquired by or added to the
trust, that would not be a proper investment for the trustee
to make.

(2) Unless the trust instrument expressly provides
otherwige, the trustee may, without lilability, continue to
hold property included in the trust at its creation or later
added to the trust or acquired pursuant to proper authority,
if retention is in the best interests of the trust or in
furtherance of the purposes of the trust.

NEW SECTTOR. Section 82, puty to keep trust property
separate and identified. The trustee has a duty to do the
following:

(1) to keep the trust property separate from other
property not subject to the trust; and

(2} to see that the trust property is designated as
property of the trust.

MEW SECTION. Section 83. puty to enforce claims. The
trustee has a duty to take reasonable steps to enforce

claims that are part of the trust property.

NEW SECTION. Section B4. puty to defend actions. The
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trustee has a duty to take reasonable steps to defend
actions that may result in a loss to the trust.

NEW SECTION. Section 85. Duty not to delegate. (1)
The trustee has a duty not to delegate to others the
performance of acts that the trustee can reasonably be
required personally to perform and may not transfer the
office of trustee to another person nor delegate the entire
administration of the trust to a ¢otrustee or other perscn.

{2) 1In a case where a trustee has properly delegated a
matter to an agent, cotrustee, or other person, the trustee
has a duty to exercise general supervision over the person

performing the delegated matter.

NEW SECTION. Section 86. DpDuty with respect  to
cotrustees. If a trust has more than one trustee, each
trustee has a duty to do the following:

{l) to participate in the administration of the trust;
and

(2) to take reasonable steps to prevent a c¢otrustee

from committing a breach of trust or to compel a cotrustee

to redress a breach of trust.
NEW SECTION. Section 87. bputy to use special skills.

{l) The trustee has a duty to apply the full extent of the

trustee's skills.
(2} If the trustor, in selecting the truatee, has

relied on the trustee's representation of having special
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skills, the trustee is held to the standard of the skills

represented.

NEW SECTION. Section 88. certain actions not
violations of duties., The provision of services for
compensation by a regulated financial institution or its
affiliates in the ordinary course of business either to a
trust of which it also acts as trustee or to a person
dealing with the ¢trust is mnot a wviolation of the duty
provided in [section 75 or 77). For the purpcses of this
section, "Maffiliate" means a corporation that directly or
indirectly through one or more inctermediaries controls, is
controlled by, or is under common control with another

domestic or foreign corporation.

NEW SECTION. Section 89. Duty to use ordinary skilil
and prudence. {1) The trustee shall administer the trust
with the care, skill, prudence. and diligence under the
circumstances then prevailing that a prudent person would
use to accomplish tne purposes of the trust as determined
from the trust instrument.

{2) When investing, reinvesting, purchasing,
acquiring, exchanging, selling, and managing trust property,
the trustee shall act with the care, skill, prudence, and
diligence under the circumstances then prevailing, including

but not limited to the general economic conditions and the

anticipated needs of the trust and its beneficiaries, that a
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prudent perscn would use to accomplish the purposes of the
trust as determined from the trust instrument. In the course
of administering the trust pursuant toc this standard,
individual investments shall be considered as part of an
overall investment strategy.

(3) The trustor may expand or restrict the standards
provided in subsections (1) and {2) by express provisicns in
the trust instrument. A trustee 1is not liable to a
beneficiary for the trustee's reliance on these express
provisions.

NEW SECTION. Section 90. Sstandard of care not
affected by compensation. A trustee's standard of care and
performance in administering the trust is not affected by

whether or not the trustee receives any compensation.

NEW SECTION. Section 91. Interpretation of  trust
terms concerning legal investments. If a trust created
before, on, or after October 1, 198%, refers to "investments
permissible by law for investment of ctrust funds”,
“authorized by law for investment of trust funds", "legal
investments", "authorized investments", or "investments
acguired using the judgment and care which men of prudence,
discretion, and intelligence exercise in the management of
their own affairs, not in regard to speculation, but in

regard to the permanent disposition of their funds,

considering the probable income, as well as the probable
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safety of their capital", or uses other words of similar
meaning in defining the powers of the trustee relative to
investments, such language, in the absence of other
controlling or modifying provisicns of the trust instrument,
shall be construed as imposing the standard of care provided
by [section 89] and authorizing any investment permitted

under (sections 105 through 137).

NEW SECTION. Section 92. fTrustee's general duty to
report information to beneficiaries. The trustee has a duty
to keep the beneficiaries of the trust reasonably informed

of the trust and its administration.

NEW SECTION. Section 93. bputy to report information
about trust on reguest. Except as provided in {section 95],
on reasonable request by a beneficiary, the trustee shall
provide the beneficiary with a report of information about
the assets, liabilities, receipts, and disbursements of the
trust, the acts of the trustee, and the particulars relating
to the administration of the trust relevant to the
beneficiary's interest, including the terms of the trust
that describe or affect the beneficiary's interest.

NEW SECTION. Section 94. Duty to provide annual
statement to income beneficiaries. Except as provided in
[section 95], the trustee shall annually mail each income
beneficiary an itemized statement of all current receipts

and disbursements of both principal and income.
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NEW SECTION. Section 95. Exceptions to duty to report
information and to provide annual statement. The trustee is
not required to report information or to provide an annual
statement to a beneficiary in any of the following
circumstances:

{1) to the extent the trust instrument waives the
report or annual statement;

{2) in the case of a beneficiary of a revocable trust,
as provided in [section 68].

{3) as to a beneficiary who has waived in writing the
right to a report or annual statement. A waiver of rights
under this subsection may be withdrawn in writing at any
time as to the most recent annual statement or future annual
statements. A waiver has no effect of the beneficiary's
right to petition for a report, statement, o©r account
pursuant to [section 1791; or

{4} if the beneficiary and the trustee are the same
person.

NEW SECTiON. Section 96. Permissive accounts. At any
time during the term of the trust or upon the termination of
the ¢trust, the trustee may mail an account to trust
beneficiaries. To effectively bar a beneficiary from an
action against the trustee pursuant to [secticn 159), the
account must contain the following information:

{1y a statement o©of receipts and disbursements of
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principal and income that have occurred since the last
account

(2) a statement of the assets and liabilities of the
trust since the last account;

(3) the trustee's compensation since the last account:

(4) the agents hired by the trustee, their
telationship to the trustee, if any, and their compensation
since the last account;

{5) a statement that the recipient of the account may
petition the «court pursuant to [section 179] to obtain a
court reviev of the account and of the acts of the trustee;
and

(6} a statement that claims against the trustee for
breach of trust may not be made after the expiration of 3
years from the date the beneficiary receives an account
disclosing facts giving rise to the claim.

NEW SECTION. Section 97. bpiscretionary powers to be
exercised reasonably. Except as provided in [section 98], a
discretionary power conferred upon a trustee is not left to
the trustee's arbitrary discretion, but shall be exercised
reasonably.

NEW SECTION. Section 9B. Standard for exercise of
"absolute", “"sole", eor "uncontrolled" powers. {1l) Subject to
the additional requirements of subsection (2), if a trust

instrument confers “absolute®", "sole", or “uncontrolled"
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discretion on & trustee, the trustee shall act in accordance
with fiduciary principles and may not act in disregard of
the purposes of the trust.

{2) Notwithstanding the trustor's use of terms like
"absolute", ™"sole", or ‘funcontrolled", a person who is a
beneficiary of a trust and who, either individually or as
trustee or cotrustee, holds a power to take or distribute
income or principal to or for the benefit of himself or
herself pursuant to a standard, shall exercise that power
reasonably and in accordance with the standard. In any case
in which the standard governing the exercise of the power
does not clearly indicate that a broader power is intended,
the holder of the power may exercise it in his or her favor
only for his or her health, education, support, or
maintenance.

NEW SECTION. Section 99. Definitions. As used in
[sections 99 through 104), the following definitions apply:

{1} "Charitable trust" means a charitable trust as
described in section 4947(a)(1) of the Internal Revenue
Code.

{2) ™"Private foundation" means a private foundation as
defined in section 509 of the Internal Revenue Code.

{3} "Split-interest trust"” means a split-interest
trust as described in section 4947(a}(2) of the Internal

Revenue Code.
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NEW SECTION. Section 100. bistribution under
charitable trust or private foundation. During any period
when a trust is considered toc be a charitable trust or a
private foundation, the trustee shall distribute its income
for each taxable year (and principal if necessary) at a time
and in a manner that will not subject the property of the
trust to tax under section 4942 of the Internal Revenue

Code.

NEW SECTION. Section 101, Restrictions on trustees

under charitable trust, private foundations, or
split-interest +trust. During any period ‘when a trust is
considered to be a charitable trust, a private foundation,
or a split-interest trust, the trustee may not do any of the
folloewing:

(1) engage in any act of self-dealing as defined in
section 4941(d) of the Internal Revenue Code;

(2) retain any excess business holdings as defined in
section 4943(c) of the Internal Revenue Code:

(3) make any investments in such manner as to subject
the property of the trust to tax under section 4944 of the
Internal Revenue Code; or

(4) make any taxable expenditure as defined in section

4945(d) of the Internal Revenue Code.

NEW SECTION. Sectian 102. Excepticns  applicable to

split—interest trusts. With respect £ split-interest
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trusts:

(1) [Subsections ({2} and (3) of section 101] &o not
apply to any trust described in section 4%47(b}(3) of the
Internal Revenue Code.

(2) ([Section 101] does not apply with respect to any
of the following:

{a}) any amounts payable under the terms of such trust
to income beneficiaries, unless a deduction was allowed
under section 170(£){(2)(B}, 2055(e)}(2)(B), or 2522(c){2)(B)
of the Internal Revenue Code;

(b) any amounts in trust other than amounts for which
a deduction was allowed under section 170, 545(b){2),
556(b}(2), 642{c), 2055, 2106{a){2), or 2522 of the Internal
Revenue Code, if the amounts are segregated, as that term is
defined in section 4%47(a){3) of the Internal Revenue Code,
from amounts for which no deduction was allowable; or

{c) any amounts irrevocably transferred in trust
before May 27, 1969,

MEW SECTION. Section 103. 1Incorporation in  trust
instruments. The provisions of {sections 100 through 102}
shall be considered te be contained in the instrument
creating every trust to which [sections 99 through 1041
apply. Any provisien of the instrument inconsistent with or

contrary to [sections 99 through 104] is without effect,

NEW SECTIon. Section 104. Proceedings. (1) A
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proceeding contemplated by section 101{1){3) of the federal
Tax Reform Act of 1969 (Public Law 91-172) may be commenced
pursuant to [section 179} by the organization involved. All
specifically named beneficiaries of the organization and the
attorney general shall be parties to the proceedings.
Notwithstanding [section 165), this provision is not
exclusive and does not limit any jurisdiction that otherwise
exists.

{2) If an instrument creating a trust affected by this
section has been recorded, a notice of pendency of judicial
proceedings under this section shall be recorded in a
similar manner within 10 days from the commencement of the
proceedings. A duly certified copy of any final judgment or
decree in the proceedings shall be similarly recorded.

NEW SECTION. Section 109. General powers of trustee,
A trustee has the following powers without the need to
obtain court authorization:

(1) the powers conferred by the trust instrument;

{2) except as limited in the trust instrument, the
powers ccnferred by statute; and

{3) except as limited in the trust instrument, the
power to perform any act that a trustee would perform for
the purposes of the trust wunder the standard of care

provided in [section 891,

NEW SECTION. Section 106. power of court to relieve
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trustee from restrictions on powers. [Sections 109 through
137} do not affect the power of a court to relieve a trustee
from restrictions on the exercise of powers under the trust
instrument.

NEW SECTTON. Section 107. Exercise of powers subject
to trustee's duties. The grant of a power to a trustee,
whether by the trust instrument, by stature, or by the
court, does not in itself require or permit the exercise of
the power. The exercise of a power by a trustee is subject
to the trustee's fiduciary duties.

MEW SECTION, Section 108. application of rules
governing trustees' powers. An instrument that incorporates
the powers provided in former Title 72, chapter 21,
("Montana Trustees' Powers Act") shall be considered to
refer to the powers provided [sections 109 through 137]. For
this purpose, the trustee's powers under former Title 72,
chapter 21, {"Montana Trustees' Powers Act") are not
diminished and the trustee is not required to obtain court
approval for exercise of a power for which court approval

was not required by former law.

NEW SECTION. Section 109, collecting and holding
property. The trustee has the power to collect, heold, and
retain trust property received from a trustor or any other
person until, in the judgment of the trustee, disposition of

the property should be made. The property may be retained
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even though it includes property in which the trustee is
personally interested.

NEW SECTION. Section 110. Receiving additions to
trust. The trustee has the power to accept additions to the
property of the ktrust from a trustor or any other persocn.

NEW SECTION. Section 111. participation in business
-— change in form of business. The trustee has the power to
continue to participate in the operation ¢f any business or
other enterprise that is part of the trust property and may
effect incorporation, dissoluticn, or other change in the

form of the organization of the business or enterprise.

NEW SECTION. Section 112. Investments. The trustee
has the power to invest in any kind of property, whether

real, perscnal, or mixed.

NEW SECTION. Section 113. Investments in cbligations
of United States government. In-the-absence--cf--an--express
provision--to--the--contrery-in-a-trust-inscramenty-whenever
the-instrument-directka-or-pe :mits—investment-in--obtigatio a
of--the--Bnited-States-governmenty-the-truatee-has-the-power
to-invest-in-those-obligations-directiy-or-in-the-form-of-an
intarest-in-a-money-market-mutnai-fund-registered-under--the
Investment——-Eompany--Act-0f-1940-+15-Ys57€--section-B0a-t-et
seqg=Y¥-or-an-investment-vehicie-authorired-for-the-cotieetive
investment-of-ernst-funds-pursuant-to-seciion-9:38-of--Pitie

i2--of--the--Eode--of-Pederal-Requiationsr-the -portfolios-of
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which-are~timieed-to-Bnited--States--goevernment--obtigations
and--eo-repurchase-agreements-£fulty-coiiakteratized-by-United

States-government—obligationa IF-FTHE-PERSONAL-REPRESENPAPIVE

ES-AUTHORESER-FE- INVEST - PUNBS-EN-ONIFER-STATES-—OBLISATIONSy

HE-MAY¥-ENVESP- IN-PHESE-OBhICATIONS-EITHER-BIRECThY¥-OR-IN-FHE

PEORM--OP--SECERIPIES-OP-OR-OFHER - INPERESYS-IN-AN-OPEN-ERB-GR

EEOSED-~END-MANAGEMENT-FY¥PE—INVESTMENT -COMPANY -OR--INVESEMENT

PYRSP--REGISTERED-—HNBER--FHE-FNVESTMENT-COMPANY-AET-OF-15486

+15-U+57Ev-B0A- 1~ PHROUGH-86A-64} 7~ AS-AMENDEB;-1F+

+33--FHE--PORTPOL IO -OF - -THE- -~ INVES¥MENT---EOMPANY ---OR

FINVESPMENT?--PRUSE - —I5--bBIMIFPED—-PO_-UNITEB-STATES-GOVERNMENT

OBLICAFEONS -AND-REPUREHASE-AGREEMENTS ——~FUBbY --EOLBATERABIZED

BY¥-UNIFEB-STAFES-BOVERNMENT OBLIGATIONS; -ANB

€2¥--~PHE-~INVESTMENT - -COMPANY -ER-INVESTMERT -FRUST-TAKES

BELIVERY -OP-PHE-EObhAPERAD-—POR-—ANY¥--REPYREHASE--A6REEMENT

EIFTHER--DIREEPh¥--OR--FTHROUGH-AN--AUTHORIEED-E€USPODIAN TN THE

ABSENCE OF AN EXPRESS PROVISION TO THE CONTRARY IN A TRUST

INSTRUMENT, WHENEVER THE TIMSTRUMENT DIRECTS OR PERMITS

INVESTMENT IN OBLIGATIONS OF THE UNITED STATES GOVERNMENT,

THE TRUSTEE HAS THE POWER TO INVEST IN THOSE OBLIGATIONS

DIRECTLY OR IN THE FORM OF SECURITIES OR OTHER INTERESTS 1IN

AN OPEN-END OR CLOSED-END MANAGEMENT TYPE INVESTMENT COMPANY

OR INVESTMENT TRUST REGISTERED UNDER THE INVESTMENT COMPANY

ACT OF 1040 (15 U.S.C. BOA-1 THROUGH 80A-64), AS AMENDED,

OR AN INVESTMENT VEHICLE AUTHORIZED FOR THE COLLECTIVE
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INVESTMENT OF TRUST FUNDS PURSUANT TO SECTION 5.18 OF TITLE

12 OF THE CODE OF FEDERAL REGULATIONS, TIF:

{l) THE PORTFOLIO OF THE INVESTMENT COMPANY ,

INVESTMENT TRUST, OR_ INVESTMENT VEHICLE IS LIMITED TQO UNITED

STATES GOVERNMENT OBLIGATIONS AND REPURCHASE AGREEMENTS

FULLY COLLATERALIZED BY UNITED STATES GOVERNMENT

OBLIGATIONS; AND

{(2) THE TINVESTMENT COMPANY, INVESTMENT TRUST, OR

INVESTMENT VEHICLE TAKES DELIVERY OF THE COLLATERAL FOR ANY

REPURCHASE AGREEMENT, EITHER DIRECTLY _OR THROUGH _ AN

AUTHORIZED CUSTODIAN.

NEW SECTION. Section 114, peposits. (1) The trustee
has the power to deposit trust funds at reasonable interest
with any of the following:

{a) an insured commercial or savings bank;

{b) an insured building and loan association; or

{¢) an insured credit union.

(2) A trustee may deposit trust funds as described in
subsection (1) in a financial institution operated by, or
that is an affiliate of, the trustee. For the purpose of
this subsection, "affiliate" means a corporation that
directly or indirectly through cne or more intermediaries
controls, is controlled by, or is under common control with
another domestic or foreign corporation.

(3) This section does not limit the power of a trustee
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in a proper case to deposit trust funds in institutions as
described in subsection (1) that are subject to notice or
other conditions respecting withdrawal prescribed by law or
governmental regulation.

(4) Nothing in this section prevents the trustee from
holding an amount of trust property reasonably necessary for
the orderly administration of the trust in the form of cash

or in a checking account without interest.

NEW SECTION. Section 115, Acquisition and disposition
of property. The trustee has the power to acquire or dispose
of property, for cash or on credit, at public or private

sale, or by exchange.

NEW SECTION. Section 116. Management of property. The
trustee has the power to manage, control, divide, develop,
improve, exchange, partition, change the character of, or
abandon trust property or any interest therein.

NEW SECTION. Section 117. Encumbrances. The trustee
has the power to encumber, mortgage, or pledge trust
property for a term within or extending beyond the term of
the trust in connection with the exercise of any power

vested in the trustee.

NEW SECTION. Section 118. Repairs and alterations of
property. The trustee has the power to do any of the
following:

{1) make

ordinary or extragrdinary repairs,

=51- SB 333

© -1 o

10
11
12
13
14
15
16
17
18

19

20
21
22
23
24

25

SB 0333/04

alterations, improvements in buildings or other trust
property;

(2) demolish any improvements:; or

{3) raze existing or erect new party walls or
buildings.

NEW SECTION. Section 119. pevelopment of 1land. The
trustee has the power to do any cf the following:

(1) subdivide or develop land;

(2) dedicate land to public use;

(3) make or obtain the vacation of plats and adjust
boundaries;

{4) adjust differences in valuation on exchange or
partition by giving or receiving consideration; or

(5) dedicate easements to public use without

consideration.

NEW SECTION. Section 120. Leases. The trustee has the
power to enter into a lease for any purpose as lessor or
lessee with or without the option to purchase or renew and
for a term within or extending beyond the term of the trust.

NEW SECTION. Section 121. Mineral leases. The trustee
has the power to enter inte a 1lease or arrangement for
exploration and removal of gas, oil, or other minerals, and
to enter into a community o©il lease or a pooling or
utilization agreement, and for a term within or extending

beyond the term of the trust.
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NEW SECTION. Section 122. options. The trustee has
the power to grant an option involving disposition of trust
property or to take an option for the acquisition of any
property, and an option may be granted or taken that is
exercisable beyond the term of the trust.

NEW SECTION. Section 123. voting rights with respect
to corporate shares, memberships, or property. With respect
to any shares of stock of a domestic or foreign corporation,
any membership in a nenprofit corporation, or any other
property, a trustee has the power to do any of the
following:

{1) vote in person and give proxies to exercise any
yoting rights with respect to the shares, memberships, or
property;

(2) waive notice of a meeting or give consent to the
holding of a meeting; or

(3) authorize, ratify, approve, or confirm any action
that could be taken by sharehclders, members, or property
owners.

NEW SECTION. Section 124. Payment of calls and
assessments. The Ltrustee has the power to pay calls,
assessments, and any other sums chargeable or accruing
against or on account of securities.

WEW SECTIoN. Section 125. Stock  subscriptions  and

conversions. The trustee has the power to sell or exercise
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stock subscription or conversion rights,

NEW _SECTION. Section 126. consent to change in form
of business -- voting trusts. The trustee has the power to
consent, directly or through a committee or other agent, to
the reorganization, consolidation, merger, dissolution, or
liquidation of a corporation or other business enterprise,
and to participate in voting trusts, pooling arrangements,
and foreclosures, and in connection therewith, to deposit
securities with and transfer title and delegate discretions
to any protective or other committee as the trustee may
consider advisable.

NEW SECTION. Section 127. Holding securities in name
of nominee. The trustee has the power to hold a security in
the name of a nominee or in other form without disclosure of
the trust so that title to the security may pass by

delivery, but the trustee is liable for any act of the

nominee in connection with the security so held.

NEW SECTION. Section 128. 1Insurance. The trustee has
the power to insure the property of the trust against damage
or loss and to insure the trustee against liability with

respect to third perscns.

NEW SECTION. Section 129. Borrowing money. The

trustee has the power to borrow money for any trust purpose

to be repaid from trust property.

NEW SECTION, Section 130. Payment and settlement of
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claimg. The trustee has the power to do any of the
following:

(1) pay or contest any claim;

(2) settle a claim by or against the trust by
compromise, arbitration, or otherwise; or

{3) release, in whole or in part, any claim belonging
to the trust.

NEW SECTION. Section 131. PpPayment of taxes, trustee's
compensation, and other expenses. The trustee has the power
to pay taxes, assessments, reasonable compens.tion of the
trustee and of employees and agents of the trust, and other
expenses incurred in the collecticon, care, administration,
and protection of the trust.

NEW SECTION. Section 132. Loans to beneficiary. The
trustee has the following powers:

(1) to make 1loans out of trust property to the
beneficiary on terms and conditions that the trustee
determines are fair and reasonable under the circumstances;
and

{2) to guarantee loans te the beneficiary by
encumbrances on trust property.

NEW SECTION. Section 133. pistribution to
beneficiaries under legal disability. The trustee has the
power to pay any sum distfibutable to a beneficiary, without

regard to whether the beneficiary is under a legal
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disability, by paying the sum to the beneficiary or by
paying the sum tc another person for the use or benefit of
the beneficiary.

NEW SECTION. Section 134. Nature and value of
distributions. The trustee has the power to effect
distribution of property and money in divided or undivided
interests and to adjust resulting differences in wvaluation.
A distribution in kind may be made pro rata or non-pro rata.

NEW SECTION. Section 135. Hiring persons. The trustee
has the power to hire persons, including accountants,
attorneys, auditors, investment advisors, or other agents,
even 1if they are associated or affiliated with the trustee,
to advise or assist the trustee in the performance of
administrative duties.

NEW SECTION. Section 136. Execution and delivery of
instruments. The trustee has the power to execute and
deliver all instruments which are needed to accomplish or
facilitate the exercise of the powers vested in the trustee.

NEW SECTION. Section 137, Actions and  proceedings.
The trustee has the power to prosecute or defend actions,
claims, or proceedings for the protection of trust property
and of the trustee in the performance of the trustee's
duties.

NEW SECTION. Section 138. short title. [Sections 138

through 150} may be cited as the "Revised Uniform Principal
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and Income Act".

NEW SECTION. Section 139. pefinitions. As used in
[sections 138 through 150}, the following definitions apply:

(1) "“Income beneficiary" means the person to whom
income is presently payable or for whom it is accumulated
for distribution as income.

(2} "Inventory wvalue" means the adjusted basis for
federal income tax purposes.

(3) "Remainder beneficiary" means the person entitled
to principal, including income which has been accumulated
and added to principal.

{4) *“Trustee" means the original trustee, any
succeeding or added trustee, and the personal representative
of a decedent's estate whenever a provision of this part is
applicable to the estate.

NEW SECTION. Section 140. puty of trustee as to
receipts and expenditures. (1) A trust shall be administered
with due regard teo the respective interests of income
beneficiaries and remainder beneficiaries. A trust 1is so
administered with respect to the allccation of receipts and
expenditures if a receipt is credited or an expenditure is
charged to income or principal or partly to each in any of
the following ways:

{a) in accordance with the terms of the trust

instrument, notwithstanding contrary provisions of this

-57- SB 333

i0
11
12
13
14

15

16
17

18

20
21
22
23
24
25

SB 0333/04

part:

{(b) in the absence of any contrary terms of the trust
instrument, in accordance with the provisions of this part;
or

{c) if neither subsection (a) nor (b) 1is applicable,
in accordance with the standard of care provided in [sectiocn
89] 'and with what is reasonable and equitable in view of the
interests of those entitled to income as well as of those
entitled to principal.

(2) If the trust gives the trustee discretion in
crediting a receipt or charging an expenditure to income or
principal or partly to each, no inference that the trustee
has improperly exercised such discretion arises from the
fact that the trustee has made an allocation coptrary to a
provision of this part.

NEW SFCTION. Section 141. Income -~ principal --
charges. (1) Income is the return in money or property
derived from the use of principal, including return received
as:

{a) rent of real or personal property, including sums
received for cancellation or renewal of a lease;

(b} interest on money lent, including sums received as
consideration for the prepayment of principal except as
ptovided in [section 145] on bond premium and bond discount;

{c) income earned during administration of a
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decedent's estate as provided in [section 44 1431;

(d) corporate distributions as provided in [section
145 1441;

{e) accrued increment on bonds or other obligations
issued at discount as provided in [section 145]);

{f}) receipts from business and farming operations as
provided in [section 146};

(g) receipts from disposition of natural resources as
provided in [sections 147 and 148]; or

(h) receipts from other principal subject to depletion
as provided in [section 149].

{2) Principal is the property which has been set aside
by the owner or the person legally empowered 30 that it is
held in trust eventually to be delivered to a remainder
beneficiary, while the return or use of the principal is in
the meantime taken or received by or held for accumulation
for an income beneficiary. Principal includes the following:

{a) consideration received by the trustee on the sale
or other transfar of principal or a repayment of a loan or
as a refund or replacement or change in the form of
principal;

{(b) proceeds of property taken on eminent domain
proceedings;

{c}] proceeds of insurance upon property forming part

of the principal except proceeds of insurance upon a
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separate interest of an income beneficiary;

(d) stock dividends, receipts on liguidation of a
corporation, and other corporate distributions as provided
in [section 144];

(e) receipts from the disposition of corporate
securities as provided in {section 145];

(£} royalties and other recelpts from disposition of
natural resources as provided in [sections 147 and 148];

(g) receipts from other principal subject to depletion
as provided in [section 149];

(h) any profit resulting from any change in the form
of principal; or

(i) any allowances for depreciation established under
[section 150(1)(b)].

(3) After determining income and principal in
accordance with the terms of the trust instrument or of this
part, the trustee shall charge to income or principal the
expenses and other charges as provided in [section 150],

NEW SECTION, Section 142. When right to income arises
-- apportionment of income. (1) An income beneficiary 1is
entitled to income from the date specified in the trust
instrument or, if none is specified, from the date an item
of property becomes subject to the trust. In the case of an
item of property becoming subject to a trust by reason of a

person's death, it becomes subject to the trust as of the
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date of the death of the person even though there 1is an
intervening period of administraticn of the person's estate.

{2) Upon property becoming subject toc a trust by
reason of a person's death:

(a) Receipts due but not paid at the date of death of
the person are principal.

(b) Receipts in the form of periodic payments (other
than corporate distributions to stockholders), including
rent, interest, or annuities, not due at the date of tne
death of the person shall be treated as accruilng from day to
day. That portion of the receipt accruing before the date of
death is principal and the balance is income.

{3) 1In all other cases, any recelpt from
income-producing property is income even though the receipt
was earned or accrued in whole or in part before the date
when the property became subject to the trust.

{4} On termination of an income interest, the income
beneficiary whose interest is terminated, or his ar her
estate, is entitled to income:

{a) undistributed on the date of termination;

(b) due but not paid to the trustee on the date of
termination; and

(c} in the form of periodic payments (other than
corporate distributions to stockholders), including rent,

interest, or annuities, not due on the date of termination,
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accrued from day to day.

(5) Corporate distributions to stockholders shall be
treated as due on the day fixed by the corporation for
determination of stockholders of record entitled to
distribution or, 1f no date 1is fixed, on the date of
declaration of the distribution by the corporation.

NEW SECTION. Section 143. Income earned during
administration of decedent's estate. (1) Unless the will
crherwise provides and subject to subsection (2), all
expenses incurred in connection with the settlement of a
decedent's estate, including debts, funeral expenses, estate
taxes, interest and penaities concerning taxes, family
allowances, fees of attorneys and personal representatives,
and court e¢osts, shall be charged against the principal of
the estate.

{2) Unless the will otherwise provides, income from
the property of a.decedent‘s estate after the death of the
testator and before distribution, including income from
property wused to discharge liabilities, shall be determined
in accordance with the rules applicable to a trustee under
[sections 1 through 164] and distributed as follows:

(a) to specific legatees and devisees, the income from
the property bequeathed or devised to them respectively,
less taxes, ordinary repairs, and other expenses of

management and operation of the property, and an appropriate

-62- 5B 333



(7 - S T R T

-

10
11
12
13
14
15

16

17
18
19
20
21
22
23
24

25

SB 0333704

portion of interest accrued since the death of the testator
and of taxes imposed on income {excluding taxes on capital
gains) that accrue during the period of administration;

(b) to all other legatees and devisees, except
legatees of pecuniary bequests not in trust, the balance of
the income, less the balance of taxes, ordinary repairs, and
other expenses of management and operation of all property
from which the estate 1is entitled to income, interest
accrued since the death of the testator, and taxes imposed
on income (excluding taxes on capital gains) that accrue
during the period of administration, in proporticn to their
respective interests in the undistributed property of the
estate computed at times of distribution on the basis of
inventory value.

{3) Income received by a trustee under subsection ({2}

shall be treated as income of the trust.

NEW SECTION. Section 144. corporate distributions.
{1) Corporate distributions of shares of the distributing
corporation, including distributions in the form of a stock
split or stock dividend, are principal. A right to
subscribe to shares or other securities issued by the
distributing corporation accruing to stockholders on account
of their stock ownership and the proceeds of any sale of the

right, are principal.

{2) Except to the extent that the corporation
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indicates that some part of a corporate distribution is a
settlement of preferred or guaranteed dividends accrued
since the trustee became a stockholder or is in lieu of an
ordinary cash dividend, a corporate distribution is
principal 1if the distribution is pursuant to any of the
following:

{a) a call of shares;

(b) a merger, consolidation, reorganization, or other
plan by which assets of the corporaticn are acguired by
another corporation; or

(c}) a total or partial liguidation of the corporation,
including any distribution which the corporation indicates
is a distribution in total or partial ligquidation or any
distribution of assets, other than cash, pursuant to a court
decree or final administrative order by a government Jagency
ordering distribution of the particular assets.

{3) Distributions made from ordinary income by a
regulated investment company or by a trust qualifying and
electing to be taxed under federal law as a real estate
investment trust are income. All other distributions made by
the company or trust, including distributions from capital
gains, depreciation, or depletion, whether in the form of
cash or an option to take new stock or cash or an optioen to
purchase additional shares, are principal.

(4) Except as provided in subsections (1) through (3),
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all corporate distributions are income, including cash
dividends, distributions of ar rights to subscribe to shares
or securities or obligations of corporations other than the
distributing corporation, and the proceeds of the rights or
property distributions. Except as provided in subsections
{2y and (3), if the distributing corperation gives a
stockholder an option to receive a distribution either 1in
cash or in its own shares, the distribution chosen is
income.

{5) The trustee may rely upocn any statement of the
distributing corporaticon as to any fact relevant under any
provision of this part concerning the source or character of
dividends or distributions of corporate assets.

NEW SECTION. Section 145. Bond premium and discount.
{1) Bonds or other obligations for the payment of money are
principal at their inventory value, except as provided in
subsection (2) for discount bonds. No provision shall be
made for amortization of bond premiums or for accumulation
for discount. The proceeds of sale, redemption, or other
disposition of the bonds or obligations are principal.

t2)y The increment in value of a bond or other
obligation for the payment of money payable at a future time
in accordance with a fixed schedule of appreciation in
excess of the price at which it was issued is distributable

as income. The increment in value is distributable to the
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beneficiary who was the income beneficiary at the time of
increment from the first principal cash available or, if
none is available, when realized by sale, redemption, or
other disposition. Whenever unrealized increment is

distributed as income but out of principal, the principal

shall be reimbursed for the increment when realized,

MEW SECTION. Section 146. Business and farming
operations. (1) If a trustee uses any part of the principal
in the continuance of a business of which the trustor was a
sole proprietor or a partner, the net profits of the
business, computed in accordance with recognized methods of
accounting for a comparable business, are income. If a loss
results in any fiscal or calendar year, the loss falls on
principal and may not be carried into any other fiscal or
calendar year for purposes of calculating net income,

{2} Recognized methods of accounting for a comparable
business shaill be used to determine income from an
agricultural or farming operation, including the raising of

animals or the operation of a nursery.

NEW SECTION. Section 147. pisposition of natural
resources. (1) If any part of the principal consists of a
right to receive royalties, overriding or limited royalties,
working interests, production paymenkts, net profit
interests, or other interests in minerals or other natural

resources in, on, or under land, the receipts from taking
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the natural resources Cfrom the land shall be allocated as
follows:

(a) If received as rent on a lease or extension
payments on a lease, the receipts are income.

(b)) If received from a production payment, the
receipts are income to the extent of any factor for interest
or its equivalent provided in the governing instrument.
There shall be allocated to principal the fraction of the
balance of the receipts which the unrecovered cost of the
production payment bears to the balance owed on the
production payment, exclusive of any factor for interest or
its eguivalent. The receipts not ailocated to principal are
income.

{¢) If received as a royalty, overriding o¢r limited
royalty or bonus, or from a working, net profit, or any
other interest in minerals or other natural resources,
receipts not provided for in subsections (l){a) and (1)(b)
shall be apportioned on a yearly basis in accordance with
this paragraph whether or not any natural resource was being
taken from the land at the time the trust was estabiished.
The receipts shall be allccated entirely to income or
apportioned between income and principal as the trustee in
its discretion may determine, but the amount added to
principal as an allowance for depletion may not exceed the

lesser of:
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(i) the percentage of gross receipts allowed as a
deduction for depletion in cemputing taxable income for
federal income tax purposes or

(ii) 50% of the net receipts remaining after payment of
expenses, direct and indirect, computed without allowance
for depletion.

{2) This section does not apply to timber, water,

soil, sod, dirt, turf, or mosses.

NEW SECTION. Section 148. Timber. If any part of the
principal consists of land from which merchantable timber
may be removed, the receipts from taking the timber from the

land shall be allocated in accordance with [section

140(1)(c)]-

NEWw sEcTiON. Section 149. Other property subject to
depletion. Except as provided in [sections 147 and 148), if
the principal consists of property subject to depletioen,
including leaseholds, patents, copyrights, royalty rights,
and rights to receive payments on a contract for deferred
compensation, receipts from the property, not in excess ofF
5% per year of its inventory value, are income, and the
balance is principal.

NEW SECTION. Section 150. charges against income and
principal. (1) The following charges shall be made against

income:

fa) ordinary expenses incurred in connection with the
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administration, management, or preservation of the trust
property, including:

(i) regularly recurring taxes assessed against any
portion of the principal;

(ii) water rates;

(iil) premiums on insurance taken upon the interests of
the income beneficiary, remainder beneficiary, or trustee;

{iv) interest paid by the trustee; and

(v) ordinary repairs;

{b) & reasonable allowance for depreciation on
property subject to depreciation under generally accepted
accounting principles, but no allowance may be made for
depreciation on that portion of any real property used by a
beneficiary as a residence or €for depreciation of any
property held by the trustee on July 1, 1983, for which the
trustee was not then making an allowance for depreciation;

(c) not 1less than one-half of court costs, actorney
fees, and other fees on periodic judicial accounting, unless
the court directs otherwise;

(d) court costs, attorney fees, and fees on other
accountings or judicial proceedings if the matter primarily
concerns the income interest, unless the court directs
otherwise;

(e} not less than one-half of the trustee's regular

compensation, whether based on a percentage of principal or
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income, and all expenses reasonably incurred for current
management of principal and application of income, unless
the court directs otherwise; and

{£) any tax levied upon receipts defined as income
under [sections 138 through 150] or the trust instrument and
payable by the trustee.

(2) 1If charges against income are of unusual amount,
the trustee may, by means of reserves or other reasonable
means, charge them over a reasonable period of time and
withhold frem distribution sufficient sums to regularize
distributions.

{(3) (a) The following charges shall be made against
principal:

(1) rtrustee's compensation not chargeable to income
under subsections (1)(d) and {(l){e);

(il) special compensation of trustees;

(iii) expenses reasonably incurred in ¢onnection with
pringcipai, couct costs, and attorney fees primarily
concerning matters of principal; and

{iv) trustee's compensation computed cn principal as an
acceptance, distribution, or termination fee;

(b) charges not provided £for in subsection {1},
including:

(i) the costs of investing and reinvesting principal;

{(ii) the payments on principal of an indebtedness,
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including a mortgage amortized by pericdic payments of
principal;

(iii) expenses for preparation of property for rental
or sale; and

{iv) unless the court directs otherwise, expenses
incurred in maintaining or defending any action to construe
the trust or protect it or the property or assure the title
of any trust property;

(¢) extraordinary repairs or expenses incurred in
making a capital improvement to principal, including special
assessments, but a trustee may establish an allowance for
deprecation DEPRECIATION out of income to the extent
permitted by subsection (1)({b) and by [section 146];

{(d) any tax levied upon profit, gain, or other
receipts allocated to

principai, notwithstanding

denomination of the tax as an income tax by the taxing
authority; and

{e) 1if an estate or inheritance tax is levied in
respect to a trust in which both an income beneficiary and a
remainder beneficiary have an interest, any amount
apportioned to the trust, including interest and penalties,
even though the income beneficiary alsc has rights in the
principal.

{4) Regularly recurring charges payable from income

shall be apportioned to the same extent and in the same
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manner that income is apportioned under [section 142]}.

NEW SECTION. Section 151. Breach of trust. A
violation by the trustee of any duty that the trustee owes
the beneficiary is a breach of trust.

NEW SECTION. Section 152. Trustee's 1liability to
beneficiary Ffor acts of agent. (L) Except as provided in
subsection (2), the trustee is not liable to the beneficiary
for the acts or omissions of an agent.

{2) The trustee is liable to the beneficiary for an
act or omission of an agent employed by the trustee in the
administration of the trust that would be a breach of the
trust if committed by the trustee under any of the following
circumstances:

{a) whenever the trustee has the power ta direct the
act of the agent:

(b} whenever the trustee delegates to the agent the
authority to perform an act that the trustee is under a duty
not to delegate;

{c) whenever the trustee does not use reasonable care
in the selection of the agent or the retention of the agent
selected by the trustee; M

{(d) whenever the trustee does not exercise proper
supervision over the agent's conduct in a case where the
trustee has the power to supervise the agent;

{e) whenever the trustee conceals the act of the
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agent; or

(£) whenever the trustee neglects to take reasonable
steps to compel the agent to redress the wrong in a case
where the trustee knows of the agent's acts or omissions.

{3) The liability of a trustee for acts or omissions
of agents that occurred before October 1, 1989, is governed
by pricr law and not by this section.

NEW SECTION. Section 153. Trustee's liability to
beneficiary for acts of cotrustee. (1) Except as provided in
subsection (2), a trustee is not liable to the beneficiary
for a breach of trust committed by a cotrustee.

(2) A trustee is liable to the beneficiary for a
breach committed by a cotrustee under any of the following
circumstances:

{a) whenever the trustee participates in a breach of
trust committed by the cotrustee;

(b) whenever the trustee improperly delegates the
administration of the trust to the cotrustee;

(c) whenever the trustee

approves, knowingly

acquiesces in, or conceals a breach of trust committed by
the cotrustee;

{(d) whenever the trustee negligently enables the
cotrustee to commit a breach of trust; or

(e) whenever the trustee neglects to take reasonable

steps to compel the cotrustee to redress a breach of trust
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in a case where the trustee knows or has information from
which the trustee reasonably should have known of the
breach.

(3) The liability of a trustee for acts or omissions
of a cotrustee that occurred before October 1, 1989, is

governed by prior law and not by this section.

NEW SECTION. Section 154, Trustee's liability to
beneficiary for acts of predecessor. {1) Except as provided
in subsection (2), a successor trustee is not liable to the
peneficiary for a breach cf trust committed by a predecessocr
trustee.

{2} A successor trustee is liable to the beneficiary
for breach of trust inveolving acts or omissions o©f a
predecessor trustee in any of the following circumstances:

{a) whenever the successor trustee knows o©or has
information from which the successor trustee reasonably
should have known of a situation constituting a breach of
trust committed by the predecessor trustee, and the
successor trustee improperly permits it to continue;

{b) whenever the successor trustee neglects to take
reasonable steps to compel the predecessor trustee to
deliver the trust property to the successor trustee; or

(c) whenever the successor trustee neglects to take
reasonable steps to redress a breach of trust committed by

the predecessor trustee in a case where the successor
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trustee knows ¢©r has information from which the successor
trustee should have known of the predecessor trustee's
breach,

(3} The liability of a trustee for acts or omissions
of a predecessor trustee that occurred before October 1,
19839, is governed by prior law and not by this section.

NEW SECTION. Section 155. Remedies for breach of
trust. (1) If a trustee commits a breach of trust, or
threatens to commit a breach of trust, a beneficiary or
cotrustee of the trust may commence a proceeding for any of
the following purposes that is appropriate:

(a) to compel the trustee to perform the trustee's
duties;

(b) to enjoin the trustee from committing a breach of
trust;

{c} to compel the trustee to redress a breach of trust
by payment of money or otherwise;

{d} to appeoint a recelver or temporary trustee to take
possession of the trust property and administer the trust;

(e) to remove the trustee;

(£} subject to [section 210], to set aside acts of the
trustee;

(g} to reduce or deny cecmpensation of the trustee;

(h) subject to [section 210], to impose an equitable

lien or a constructive trust on trust property; or
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{i) subject to [section 210], to trace trust property
that has been wrongfully disposed of and recover the
property or its proceeds.

{2) The provision of remedies for breach of trust in
subsection (1) does not prevent resort to any other
appropriate remecy provided by statute or the common law.

NEW SECTION. Section 156. Remedies Eoc breach
exclusively in equity. The remedies of a beneficiary against
the trustee are exclusively in equity.

NEwW SECTION. Section 157. Measure of liability for
breach of trust. {1) If the trustee commits a breach of
trust, the trustee is chargeable with any of the following
that is appropriate under the circumstances:

{a) any loss or depreciation in wvalue of the trust
estate resulting from the breach of trust, with interest;

{b) any profit made by the trustee through the breach
of trust, with interest; or

(c) any profit that would have accrued to the trus:
estate if the loss of profit is the result of the breach of
trust.

{2) If the trustee has acted reasonably under the
circumstances as known to the trustee, the court, in its
discretion, may excuse the trustee in whole or in part from

liability wunder subsection (1) if it would be equitable to

do so.
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NEW SECTION. Section 158. Measure of liability for
interest. If the trustee is liable for interest pursuant to
[section 1571, the trustee is liable for the greater of the
following amounts:

(1) the amount of interest that accrues at the legal
rate on judgments; or

{2} the amount of interest actually received.

NEW SECTTON. Section 159. Limitations on proceedings
against trustee. (1) Unless a claim is previously barred by
adjudication, consent, limitation, or otherwise:

tay If a beneficiary has received an interim or final
account in writing, or other written report, that adeqguately
discloses the existence of a claim against the trustee for
breach of trust, the claim is barred as to that beneficiary
unless a proceeding to assert the claim is commenced within
3 years after receipt of the account or report. An account
or report adequately discloses existence of a claim if it
provides sufficient information so that the beneficiary
knows of the claim or reasonably should have inguired into
the existence of the claim.

{b) If an interim or final account or other report
does not adequately disclose the existence of a claim
against the trustee for breach of trust, the claim is barred
as to that beneficiary unless a proceeding to assert the

claim is commenced within 3 years after the beneficiary
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discovered, or reasonably should have discovered, the
existence of the claim.

{2} For the purpose of subsection (1), a beneficiary
is considered to have received an account or report, as
follows:

(a) 1in the case of an adult who is reasonably capable
of understanding the account or report, if it is received by
the adult personally;

(b) in the case of an adult who 1s not reasonably
capable of understanding the account or report, if it is
received by the person's legal representative, including a
guardian ad litem or other perscn appointed £for this
purpose; or

(c) in the case of a minor, if it is received by the
mincor's guardian or, if the minor does not have a guardian,
if it is received by the minor's parent so long as the
parent does not have a conflict of interest.

{3) The limitations period applicable to actions by a
beneficiary against a trustee on a claim that arose before
Octcber 1, 1989, is governed by this section, except that a
claim arising before October 1, 1989, is not barred by this

section until October 1, 1990.

NEW SECTION. Section 160. Exculpation of trustee. (1)

Except as provided 1in subsection {(2), the trustee can be

relieved of liability for breach of trust by provisions in
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the trust instrument,

(2 A provision in the trust instrument is not
effective to relieve the trustee of liability:

{a} for breach of trust committed intenticnally, with
gross negligence, or with reckless indifference to the
interest of the beneficiary; or

(b) for any profit that the trustee derives from a

breach of trust.

NEW SECTION. Section 167, Nonliability Ffor following
instructions under revocable trust. (1) Notwithstanding
[section 1608], a trustee of a revocable trust is not liable
to a beneficiary for any act performed or omitted pursuant
to written directions from the person holding the power to
revoke, including a person to whom the power to direct the
trustee is delegated,

(2} Subsection (1) applies to a trust that is
revocable in part with respect to the interest of the
beneficiary in that part of the trust property.

NEW SECTION. Section 162. consent of beneficiary to
relieve trustee of liability for breach of trust. (1) Except
as provided in subsections {2) and (3), a beneficiary may
not hold the trustee liable for an act or omission of the
trustee as a breach of trust if the beneficiary consented to
the act or omission before or at the time of the act or

onmission.
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{2) The consent of the beneficiary does not preclude
the beneficiary from holding the trustee liable for a breach
of trust in any of the following circumstances:

{a) whenever the beneficiary was under an incapacity
at the time of the consent or of the act or omission;

{b) whenever the beneficiary at the time ccnsent was
given did not know of his rights and of the material facts
that the trustee knew or should have known and that the
trustee did not reasonably believe that the beneficiary
knew; or

{c) whenever the consent of the beneficiary was
induced by improper conduct of the trustee.

{3) Whenever the trustee has an interest in the
trancaction adverse to the interest of the beneficiary, the
consent of the beneficiary does not preclude the beneficiary
Erom holding the trustee liable for a breach of trust under
any of the circumstances described 1in subsection (2) or
whenever the transaction to which the beneficiary consented

was not fair and reasonable to the beneficiary.

NEw SECTION. Section 163. bDischarge of trustee’s
liability by release or contract. {1) Except as provided 1in
subsection (2), a beneficiary may be precluded from holding
the trustee liable for a breach of trust by the

beneficiary's release or contract effective to discharge the

trustee's liability to the beneficiary for that breach.
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{(2) A release or c¢ontract 1is not effective to
discharge the trustee's liability for a breach of trust in
any of the following circumstances:

(a) whenever the beneficiary was under an incapacity
at the time cf making the release or contract;

(b) whenever the beneficiary did not know of his
rights and of the material facts:

{i) that the trustee knew or reascnably should have
known; and

{ii) that the trustee did not reasonably believe that
the beneficiary knew;

(c) whenever the release or contract cf the
beneficiary was induced by improper conduct of the trustee;
or

{d) whenever the transaction involved a bargain with

the trustee that was not fair and reascnable.

NEW SECTION. Section 164. Dpischarge of trustee's
liability by subsequent affirmance. (1) Except as provided
in subsection {2), Lf the trustee, in breach of trust,
enters intc a transaction that the beneficiary may at his
option reject or affirm, and the beneficlary affirms the
transaction, the beneficiary may not thereafter reject it
and hold the trustee liable for any loss occurring after the

trustee entered into the transaction.

{2) The affirmance of a transaction by the beneficiary
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does not preclude the beneficiary from holding a trustee
liable for a breach of trust if, at the time of the
affirmance, any of the following circumstances existed:

{a) the beneficiary was under an incapacity;

{b} the beneficiary did not know of his rights and of
the material Eacts:

(i) that the trustee knew or reasonably should have
known; and

(ii) that the trustee did not reasonably believe that
the beneficiary knew;

{c} the affirmance was induced by improper conduct of
the trustee; or

{(d) the transaction involved a bargain with the
trustee that was not fair and reasonable.

NEW SECTION. Section 165. Subject matter
jurisdiction. (1) The district court having jurisdiction
over the trust pursuant to [sections 1 through 215] has
exclusive jurisdiction of proceedings concerning the
internal affairs of trusts.

(2) The district court having jurisdiction over the
trust pursuant to [sections 1 through 215] has concurrent
jurisdiction of the faollowing:

{(a) actions and proceedings to determine the existence

of trusts;

{b} actions and proceedings by or against creditors or
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debtors of trusts; and

{¢) other actions and proceedings involving trustees
and third persons.

MEW SECTION., Section 166. Full-power court. in
proceedings concerning the internal affairs of trusts
commenced pursuant to [sections 1 through 215), the court
has all the powers of a district court exercising its
general jurisdiction.

NEW SECTION. Section 167. Principal place of
administration of trust. (1) The principal place of
administration of the trust is the wusual place where the
day-to~-day activity of the trust 1is carried on by the
trustee or its representative who is primarily responsible
for the administration of the trust.

{2) If the principal place of administration of the
trust cannot be determined under subsection (1), it shall be
determined as follows:

{a) if the trust has a single trustee, the principal
place of administration of the trust 1is the trustee's
residence or usual place ¢f business; or

(b} if the trust has more than one trustee, the
principal place of administration of the trust is the
residence or wusual place of business of any of the
cotrustees as agreed upon by them. If not agreed upon by the

cotrustees, the principal place of administration of the
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trust is the residence or usual place of business of any of

the cotrustees,

NEW SECTION. Section 168. Jurisdiction over trustees
and beneficiaries. Subject to {section 169]:

{1) by accepting the trusteeship of a trust having its
principal place of administration in this state the trustee
submits personally to the jurisdiction of the court under
[sections 1 through 215): and

{2} to the extent of their interests in the trust, all
beneficiaries of a trust having its principal place of
administration in this state are subject to the jurisdiction

of the court under {sections 1 through 215},

NEW SECTION. Section 169. Basis of jurisdiction over
trust, trust property, and +trust parties. The c¢ourt may
exercise Jjurisdiction in proceedings under this division on
any basis permitted by Rule 4 of the Rules of Civil
Procedure.

NEw SECTION. Section 170. venue. (1) The proper
county for commencement of a proceeding pursuant te
{sections 165 through 178)] is either of the following:

(a) in the case of a living trust, the county where
the principal place of adminigtration of the trust is
located; or

(b) in the case of a testamentary trust, either the

county where the decedent's estate is administered or where
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the principal place of administration of the trust is
located.

(2) If a living trust has no trustee, the proper
county for commencement ©f a proceeding for appointing a
trustee is the county where the trust property, or some
portion of the trust property, is located.

(3} Except as otherwise provided in subsections (1)
and {2), the proper county for commencement of a proceeding
pursuant to [sections 1 through 21%] is determined by the
rules applicable to civil actions generally.

NEW SECTION. Section 171. Jury trial. There is no
right to a Jjury trial in proceedings under [sections 1
through 215] concerning the intermal affairs of trusts,

NEW SECTION. Section 172, application of part. This
part applies to notice in proceedings commenced pursuant to
[sections 1 through 215]) or notice otherwise reguired or
permitted by [sections 1 through 215].

NEW SECTION. Section 173. Manner of mailing —— when
mailing complete. (1) If a notice or other paper is required
or permitted to be mailed, it shall be sent by first-class
mail.

(2) Mailing is complete when the notice or other paper
is deposited in the mail, postage prepaid, addressed to the

person te whom it is mailed.

MEW SECTION. Section 174. Personal delivery inslead
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of mailing. If a notice or other paper is required or
permitted to be mailed, it may be delivered personally to
the person to whom it‘is required or permitted to be mailed.

NEW SECTION. Section 175. Proof of giving notice -~
conclusiveness of order. (1) Proof of the giving of notice
shall be made at or before the hearing to the satisfaction
of the court.

{2) IE it appears to the satisfaction of the court
that notice has been regularly given or that the party
entitled to notice has waived, the court shall so find in
its order. When the order becomes final, it is conclusive on
all persons, whether or not in being.

NEW SECTION. Section 176. Additional notice. (1) The
court may, on its own motion or on motion of a trustee or
other person interested in the trust, require that further
or additional notice be given at any state of the
proceeding. The court may prescribe the form and method of
the notice to be given.

(2) A petitioner or other person required to give
notice may cause notice to be given to any person interested

in the trust without the need for a court order.

NEW SECTION. Section 177. shortening time. The court
may for good cause shorten the time for giving a notice.

NEW SECTION. Section 178. wNotice of postponed

hearings. The court may continue or postpone any hearing,
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from time to time, in the interest of justice, and no
further notice of the continued or postponed hearing is
required unless otherwise ordered by the court.

NEW SECTION. $Section 179. petitioners -- grounds for
petition, (1) Except as provided in {section 68), a trustee
or beneficiary of a trust may petition the court under
[sections 165 through 203] concerning the internal affairs
of the trust or to determine the existence of the trust.

{2) Proceedings concerning the internal affairs of a
trust include, but are not limited to, proceedings for any
of the following purposes:

{a) determining questions of construction of a trust
instrument;

{b) determining the existence or nonexistence of any
immunity, power, privilege, duty, or right;

[c) determining the validity of a trust provision;

{d) ascertaining beneficiaries and determining to whom
property shall pass or be delivered upon final or partial
termination of the trust, to the extent the determination is
not made by the trust instrument;

(e} settling the accounts and passing upon the acts of
the trustee, including the exercise of discretionary powers;

[£) instructing the trustee;

{g) compelling the trustee to report information about

the trust or account to the beneficiary, if:
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{i} the trustee has failed to submit a requested
report or account within 60 days after written request of
the beneficiary; and

(ii} no report or account has been made within 6 months
preceding the request;

(h} granting powers to the trustee;

(1) fixing or allowing payment of the trustee’'s
compensation;

(J) appointing or remcving a trustee;

{k) accepting the resignation of a trustee;

(1) compelling redress of a breach of the trust by any
available remedy;

{m} approving or directing the modification or
termination of the trust;

{n) approving or directing the combination or division
of trusts;

(o} amending or conforming the trust instrument in the
manner required to gqualify a decedent's estate for tne
charitable estate tax deduction under federal law, including
the addition of mandatocry governing instrument reguirements
for a charitable remainder trust as required by final
regulations and rulings of the United States internal
revenue service, in any case in which all parties interested
in the trust have submitted written agreement to the

proposed changes or written disclaimer of interest;
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(p) autherizing or directing transfer cf a trust or
trust property to or from another jurisdiction;

{(q) directing transfer of a testamentary trust subject
to centinuing court jurisdiction from one county to another:

{r) approving removal of a testamentary trust from
continuing court jurisdiction; or

[s} reforming or excusing compl iance with the
governing instrument of an organization pursuant to [section
104]).

NEW SECTION. Section 180. Commencement of proceeding.
(1) A proceeding under [sections 165 through 203] 1is
commenced by filing a wverified petition stating facts
showing that the petition is authorized under this chapter
and the grounds of the petition.

{2) When a petition that requires a hearing is filed
with the court clerk, the clerk shall set the matter for
hearing.

NEW SECTION. Section 181, pismissal of petition. The
court may dismiss a petition 1f it appears that the
proceeding is not reasonably necessary for the protection of
the interests of the trustee or beneficiary.

NEW SECTION. Section 182. wNotice. At tleast 14 days
before the time set for the hearing on the petition, the
petitioner shall cause notice ©of the time and place of

hearing to be mailed to any of the following persons who are
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not petiticners:

{l1) all trustees;

(2} all beneficiaries who are entitled to notice; and

(3) the attorney general, if the petition is related
to a charitable trust subject to the jurisdiction of the
attorney general, unless the attorney general waives notice.

NEW SECTION. Section 183. Regquest Eor special notice.
(L) If proceedings involving a trust are pending, a
beneficiary of the trust may, in person or by attorney,
serve on the trustee or the trustee's attorney and file with
the court clerk where the proceedings are pending a written
request stating that the beneficiary desires special notice
of the filing of petitions in the proceeding relating to any
or all of the purposes described in [section 179] and giving
an address for receiving notice by mail. Proof of service of
the reguest on the trustee snall be filed with the court
clerk when the request is filed.

{(2) Except as provided in subsection (3}, after
serving and filing a request and proaf of service pursuant
to subsection (1), the beneficiary is entitled to notice
pursuant to [section 182].

(3} A request for special notice made by a beneficiary
whose right to notice is restricted by [secticn 70] is not

effective.

NEW SECTION. Section 184. Request for copy of
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petition. If a trustee or beneficiary has served and filed
either a notice of appearance, in person or by counsel,
directed to the petitioner or the petitioner's counsel in
connection with a particular petition and proceeding or a
written request for a copy of the petition, and has given an
address to which notice or a copy of the petition may be
mailed or delivered, the petitioner shall cause a copy of
the petition to be mailed to that person within 5 days after
service of the notice o¢of appearance or receipt of the
request.

NEW SECTION. Section 185. Authority to make necessary
orders -- temporary trustee. The court ip its discretion may
make any orders and take any other action necessary or
proper to dispose of the matters presented by the petition,
including appointment of a tempcrary trustee to administer
the trust in whole or in part.

NEW SECTION. Section 186. appeal. an appeal may be
taken from the grant or denial of any final order made under
[sections 165 through 203}, except the Fcllowing:

(1) compelling the trustee to submit an account or
report acts as trustee to a beneficiary pursuant to [section
17942}(9) 1;

{2} accepting the resignation of a trustee pursuant to
[section 179(2)(k)];: or

{3) approving removal of a testamentary trust from
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continuing court jurisdiction pursuant to [secticn
179(2) ()],

NEW SECTION. Section 187. Appointment of guardian ad
litem. (1) The court may, on its awn motion or on request of
a trustee or other person interested in the trust, appeoint a
guardian ad litem at any stage of a proceeding concerning
the trust to represent the interest of any of the following
persons, if the court determines that representation of the
interest otherwise would be inadequate:

{a) a minor;

{b) an incapacitated perscn;

{c) an unborn person;

td) an unascertained person;

(e) a person whose identity or address is unknown; or

() a designated class of persons who are not
ascertained or are not in being.

{(2) If not precluded by a conflict of interest, a
guardian ad litem may be appointed to represent several
persons or interests.

{3) The reasonable expenses of the gquardian ad litem,
including compensation and attorney's fees, shall bhe
determined by the court and paid as the court orders, either
out of trust property or by the petitioner.

(4) If no guardian ad litem igs appointed, an unborn

person or an unascertained person is bound by an order to
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the extent his or her interest is adegquately represented by
another party having a substantially identical interest in

the proceeding.

NEW SECTION. Section 188. Intermittent judicial
intervention in trust administration. The administration of
trusts is intended to proceed expeditiously and free of
judicial intervention, subject to the jurisdiction of the
court.

NEW SECTION. Section 189. Enforcement of
beneficiary's rights under charitable trust by attorney
general, In a case involving a charitable trust subject to
the Jjurisdiction of the attorney general, the attorney
general may petition under [sections 165 through 203],

NEW SECTION. Section 190. application of part. (1)
{Sections 190 through 195] apply to all of the following:

{a} a trust that is subject to {sections 1 through
215}; and

(b) any other trust to which the provisions of
[sections 165 through 203] are made applicable by statute or
trust instrument.

(2) ([Sections 190 through 195} do not prevent the
transfer of the place of administration of a trust or of
trust property to another Jurisdiction by any other

available means.

NEW SECTION. Section 191. Transfer of place af
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administration or property from Montana., (1) The court may
make an order for the transfer of the place of
administration of a trust or the transfer of some or all of
the Lrust property to a jurisdiction outside this state as
provided in [sections 163 through 203].

(2} Except as otherwise provided in [sections 190
through 195], proceedings under [sections 165 through 203]
are governed by [sections 190 through 195].

NEW SECTION. Section 192. contents of petition. The
petition for trarsfer shall set forth all of the following:

(1) the names and places of residence of rthe
foliowing:

{a) the trustee administering the trust in this state;
and

(b} the trustee, including any domiciliary trustee,
who will administer the trust or trust property in the other
jurisdiction;

(2) the names, ages, and places of residence of the
living beneficiaries, as far as known to the petitioner:

(3) whether the trustee who will administer the trust
in the other jurisdiction has agreed to accept the trust. IF
50, the acceptance or a copy shall be attached as an exhibit
to the petition or otherwise filed with the court;

(4) a general statemegnt of the qualifications of the

trustee who will administer the trust in the other
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jurisdiction and the amount of fiduciary bond, if any. If
the trustee is an individual, the statement shall include
the trustee's age;

{S5) a general statement of the nature and value of the
property of any trust of the same trustor being administered
in the other jurisdicticn by the trustee who will adminiscer
the trust in the other jurisdiction;

(6) the name of the court, if any, having jurisdiction
of the trustee in the other jurisdiction or of its accounts
or in which a proceeding may be had with respect to
administration of the trust or the trustee’'s accounts;

{7) a statement of the character, condition, location,
and value of the trust property sought to be transferred:;

(8) whether there is any pending civil action in this
state against the trustee arising out of the administration
of the trust sought to be transferred; and

(3) a statement of the reasons for the transfer.

NEW SECTION. Section 193. Notice and hearing. (1) At
least 14 days before the time set for the hearing on the
petition, the petitioner shall cause notice of the time and
place of the hearing to be mailed to each of the persons
named in the petition at their respective addresses as
stated in the petition.

{2) Any person interested in the trust, as trustee,

beneficiary, or otherwise, may appear and file written
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grounds in opposition to the petition.

NEW SECTION. Section 194. order granting transfer.
The court may, in its discretion, grant the petition and
order the trustee to transfer the trust property or to
transfer the place of administration of the trust to the
other jurisdiction if, after hearing, all of the following
appear to the court:

{l} the transfer of the trust property to a trustee in
another jurisdiection, or the transfer of the place of
administration of the trust to ancother jurisdiction, will
promote the best interests of the trust and those interested
in it, taking into account the interest in the economical
and convenient administration of the trust;

{2) the transfer will not violate the trust
instrument; and

(3) any new trustee to whom the trust property is to
be transferred is qualified, willing, and able to administer
the trust or trustc property under the trust instrument.

NEW SECTION. Section 195. Manner of  transfer --
discharge of trustee. 1If a transfer is ordered under this
chapter, the court may direct the manner of transfer and
impose terms and conditions as may be just, including, but
not limited to, a requirement for the substitution of a
successor trustee in any pending litigation in this state.

The delivery of property in accordance with the order of the
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court is a discharge of the trustee in rtelation to all

property embraced in the order.

NEW SECTION. Section 196. application. (1) [Sections
196 through 203] apply to a <trust, or portion thereof,
administered in a jurisdiction outside this state.

(2) [Sections 196 through 203] do not prevent the
transfer of the place of administration of a trust or trust
property to this state by any other available means.

NEW SECTION. Section 197. rraasfec of place of
administration or property to Montana. (1} The court may
make an order accepting the transfer of the place of
administration of a trust from ancther jurisdiction to this
state wor the transfer of some or all of the trust property
in another jurisdiction to a trustee in this state as
provided in [sections 196 through 2031}.

{2) Except as otherwise provided 1in [sections 196
through 203], proceedings under [secticons 196 through 203]
are governed by this chapter.

NEW SECTION. Section 198. venue. {1} If the petition
requests that a resident of this state be appointed trustee,
the petition ghall be filed in the court of the county where
the proposed principal place of administration of the trust
pursuant to {section 167] is located.

{2) If the petition requests that only a nonresident

of this state be appointed trustee, the petition shall be
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filed in the court of the county where either:

{a) any beneficiary resides; or

{by a sﬁbstantial portion of the trust property to be
transferred is located or will be located.

NEW SECTION. Section 199. contents of petition. The
petition for transfer shall set forth all of the following:

(1) the names and places of residence of the
following:

{a} the trustee administering the trust in the other
jurisdiction; and

(b) the proposed trustee to whom administration of the
trust or trust property will be transferred;

[2) the names, ages, and places of residence of all
living bereficiaries, as far as known to the petitioner:

(3) whether administration of the trust has been
subject to supervision in a jurisdiction outside this s:tate.
If so, the petition shall state whether a petition or
appropriate request for transfer of place of administration
of the trust or trust property to this state has been filed,
if necessary, with the court in the other jurisdiction, and
the status of the petition or request,

(4) whether the trustee propesed to administer the
trust in this state has agreed to accept the trust in this
state, If the trustee has agreed, the acceptance shalil be

attached as an exhibit to the petition or otherwise filed
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with the court.

(3) & general statement of the qualifications of the
trustee proposed to administer the trust in this state and
the amount of any bond to be requested. If the trustee is an
individual, the statement shall include the trustee's age.

(6} a copy of the trust instrument or a statement of
the terms of the trust instrument in effect at the time the
petition is filed, including all amendments thereto;

{(7) a statement of the character, condition, location,
and value of the trust property sought to be transferred;
and

(8) a statement of the reasons for the transfer.

HEW SECTION. Section 200. Notice and hearing. (1) At
least 14 days before the time set for the hearing on the
petition, the petitioner shall cause notice of the time and
place of the hearing to be mailed to each of the persons
named in the petition at their respective addresses as
stated in the petition.

(2) Any person interested in the trust, as trustee,
beneficiary, or otherwise, may appear and file written
grounds in oppeosition to the petition.

NEW SECTION. Section 201. order accepting transfer
and appointing trustee. (1) The court may, in its
discretion, grant the petition and issue an order accepting

transfer of trust property or the place of administration of
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the trust to this state and appoint a trustee to administer
the trust in this state, if, after hearing, all of the
following appear tec the court:

(a) the transfer of the trust property to a trustee in
this state, or the transfer of the place of administration
of the trust to this state, will promote the best interests
cF the trust and those interested in it, taking into account
the interest in the economical and convenient administration
of the trust;

{by the transfer will not violate the trust
instrument;

{c)} the trustee appointed by the court to administer
the trust in this state, and to whom the trust property is
to be transferred, is gqualified, willing, and able to
administer the trust or trust property under the trust
instrument; and

(d) the proper court in the other Jjurisdiction has
approved the transfer if approval is necessary under the law
of the other jurisdiction.

(2) If the court grants the petition under subsection
{1), the court shall require the trustee to give a bond. if
necessary under the law of the other jurisdiction or of this
state, and may require bond as provided in [section 49].

NEW SECTION. Section 202. conditicnal order accepting

transfer. If appropriate to facilitate transfer of the trust
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property or the place of administration of a trust to this
state, the court may issue a conditional order appointing a
trustee to administer the trust in this state and indicating
that transfer to this state will be accepted if transfer is
approved by the proper court of the other jurisdiction.

NEW SECTION. Section 203. Administration of
transferred trust. A trust transferred to this state
pursuant to [sections 165 through 203] shall be administered
in the same manner as a trust of that type created in this

state.

NEW SECTION. Section 204. personal liability of
trustee to third persons on contracts. (1) Unless otherwise
provided in the contract or in [sections 165 through 203},
a trustez is not personally liable on a contract properly
entered into in the trustee's fiduclary capacity in the
course of administration of the trust wunless the <trustee
fails to reveal the trustee's representative capacity or
identify the trust in the contract.

{2} The personal liability of a trustee on a contract
entered into before COctober 1, 1389, is governed by prior

law and not by this section.

NEW SECTION. Section 205. personal liability of
trustee arising from ownership or control of trust estate.
A trustee is personally liable for obligations arising from

ownership or control of trust property only if the trustee
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is personally at fault.

NEW SECTION. Section 206. rpersonal liability of
trustee for torts. A trustee is personally liable for torts
committed in the course of administration of the trust onty
if the trustee is persconally at fault.

NEW SECTION. Section 207. rniability of dissenting
cotrustee to third persons. (1) A cotrustee who does not
join in exercising a power held by three or more cotrustees
is not liable to third persons for the consequences of the
exercise of the power.

{2) A dissenting cotrustee who joins in an action at
the direction of the majority cotrustees is not liable to
third persons for the action if the dissenting cotrustee
expresses the dissent in writing to any other cotrustee at
or before the time the acticn is taken.

(3) This section does not excuse a cotrustee from
iiability for failure to discharge the cotrustee's duties as

a trustee,

NEW SECTION, Sectian 208. Assertion of claims against
trust. A claim based on a contract entered into by a trustee
in the trustee's representative capacity, on an obligation
arising from ownership or control of trust property, or on a
tort committed in the course of administration of the trust
may be asserted against the trust by proceeding against the

trustee in the trustee's representative capacity, whether or
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not the trustee is personally liable on the claim.

NEW SECTION. Section 209. Liability as between
trustee and trust estate. The guestion of 1liability as
between the trust estate and the trustee personally may be
determined in a proceeding under [section 179].

NEW sECTION. Section 210. protection of third persen
dealing with trustee. With respect to a third person dealing
with a trustee oar assisting a trustee in the conduct of a
transaction, if the third person acts for a wvaluable
consideration and without actual knowledge that the trustee
is exceeding the trustee's powers or 1limproperly exercising
them:

(1) the <t¢hird person is not bound to inquire whether
the trustee has power to act or is properly exercising a
power and may assume without inquiry the existence of a
trust power and its proper exercise; and

{2) the third person is fully protected in dealing
with or assisting the trustee just as if the trustee has and
is properly exercising the power the trustee purports to
exercise.

NEW SECTION. Section 211, aApplication of property
delivered to trustee by third person. A third person is not
bound to ensure the proper application of trust property

paid or delivered to the trustee.

NEW SECTION. Section 212. Protection of third person
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dealing with former trustee, If a third person acting for a
valuable consideration enters into a transaction with a
former trustee without knowledge that the person 1is o
longer & trustee, the third person is fully protected just
as if the former trustee were still a trustee.

NEW SECTION. Section 213. Effects on real property
transactions. (1) This section relates only to conveyances
of real property to or from a trust, and supplements, but
does not modify other substantive provisions of [sections 1
through 215] relating to the creation or validity of trusts.
This section does not affect convevyances recorded prior to
Octobher 1, 13865.

(2) Except as otherwise provided in {sections 1
through 21%], a conveyance cf real property to a trustee
designated as such in the conveyance vests the whole estate
conveyed in the trustee, subject only to the trustee's
duties. The beneficiaries o©of the trust take no estate or
interest in the reul property, but may determine or enforce
the terms of the trust as provided in [sections 1 through
215],

(3} An instrument creating or amending a trust need
not be recorded, but may be if properly acknowledged.

(4) Tf there 1is no clear reference to or designation
of a grantee as trustee in a conveyance (nor in a separately

recorded instrument recorded in the same county as the
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conveyance and describing the same property as described in
the conveyance), the conveyance shall be considered to be
absolute to the grantee, in favor of purchasers or
encumbrancers f£rom the grantee, who were without actual
knowledge and whoe acted for a valuable consideration,
despite any valid trust which may exist.

(5) Unless limitations upon a trustee's power or
authority are set forth in the recorded conveyance of real
property to the trustee or in a separate trust instrument
(or portion thereof, or abstract therecf) recorded in the
same county, there are no 1limitations upon the trustee's
power Or authority to convey or encumber the real property
in favor of third persons who were without actual knowledge
and who acted for a valuable consideration. A separate trust
instrument incorporated by reference in a conveyance to a
trustee cannot limit the trustee's power cor authority to
convey ©r encumber unless the limitations are set forth in
the trust instrument ({or porkion thereof or abstract
thereaf) which is also recorded in the county where the real
property is located. An amendment to a recorded trust
instrument may not affect the power or autheority of a
trustee to convey cor encumber unless it is also recorded in
the same place.

(6) A subsequent conveyance from a person designated

in the original conveyance as trustee {or from his successor
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trustee) conveys the whole estate vested in the trustee,
except as limited by the terms of the conveyance. The
identity of any successor trustee may be established by a
recorded affidavit of the successor trustee specifying his
name and address and the date and circumstances of his
succession, and confirming that he 1is currently lawEully
serving in such capacity.

{7) In an action or proceeding by a third person
involving the real property granted tc a trustee, the person
designated as trustee in the original conveyance, or the
successor trustee as established in subsection (6), or, if
none, the person then actually serving as trustee, or, if
none, any beneficiary designated by the court ts represent
the interests of the beneficiaries, shall be considered the
only necessary representative of the trust and of all
persons with an interest therein. A judgment is binding upon
and conclusive against the trust and all persons interested
therein as to ail matters finally adjudicated in the
judgment.

NEW SECTION. Section 214. cCreditor's rights against
revocable trust during trustor's lifetime. If the trustor
retains the power to revoke the trust in whole or in part,
the trust property is subject to the claims of creditors of
the trustor to the extent of the power of revocation during

the lifetime of the trustor.

=106~ SB 333



woN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0333704

NEW SECTION. Section 215. creditor's rights against
revocable trust after trustor's death. Upon the death of a
trustor who had retained the power to revoke the trust in
whole or in part, the property that was subject to the power
of revocation at the time of the trustor's death is subject
to the claims of creditors of the decedent trustor's estate
and to the expenses of administration of the estate to the
extent that the decedent trustor's estate is inadequate to
satisfy those claims and expenses.

Section 216. section 2-2-103, MCA, is amended to read:

*2-2-103. Public trust. (1) The holding of public
office or employment is a public trust, created by the
confidence which the electorate reposes in the integrity of
public officers, legislatcrs, and employees, A public
officer, legislator, or employee shall carry ceut his duties
for the benefit of the people of the state.

(2) A public officer, legislator, or employee whose
conduct departs from his fiduciary duty 1is liable to the
people of the state as a trustee of property, is liable to a
beneficiary under 32-28-203{27% section 77}, and shall
suffer such other liabilities as a private fiduciary would
suffer for abuse of his trust, The county attorney of the
county where the trust is viclated may bring appropriate
judicial proceedings on behalf of the people. Any moneys

collected in such actions shall be paid to the general fund
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of the aggrieved agency.

{3) The following sections set forth various rules of
conduct, the transgression of any of which is, as such, a
violation of fiducliary duty, and various ethical principles,
the transgression of any of which is net, as such, a
violation of fiduciary duty."”

Section 217. section 31-2-209, MCA, is amended to
read:

*31-2-209. Assignment -- when void. An assignment for
the benefit of creditors is void against any creditor of the
assignor not assenting thereto in the feollowing cases:

{1) if it gives a preference dependent upon any
condition or contingency or with any power of revocation
reserved;

[2) if it tends to coerce any creditor to release or
compronise his demand;

12y 1if it provides for the payment of any cla‘m known
by the assignor to be false or fraudulent or for the payment
of more upon any claim than is known to be justly due from
the assignor;

(4) if it reserves any interest in the assigned
property or in any part thereof to the assignor or for Hhis
benefit, before all existing debts are paid:

(5) if it confers upon the assignee any power which,

if exercised, might prevent or delay the immediate
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conversion of the assigned property to the purposes of the

trust;

(6) 1LIE it exempts him from liability for neglect of
duty or misconduct;

{(7) if it vioclates F2-20-203+t%} [section 77]."

Section 218. Section 70-20-101, MCA, is amended to
read:

*70-20-101. Transfer to be in writing -- statute of
frauds. No estate or interest in real prcoperty. other than
an estate at will or for a term not exceeding 1 yeary-or-any
trust-over-or-power-cancerning-it-or-in-any-manner--retating
therets can be created, granted, assigned, surrendered, or
declared otherwise than by operation of law or a conveyance
or other instrument in writing, subscribed by the party
creating, granting, assigning, surrendering, or declaring it
or by his lawful agent thereunto authorized by writing."

Section 219. section B82-1-304, MCA, is amended to
read:

"“82-1-304. Administration of the trust. (1) The
administration of the trust shall comply with the
appropriate provisions regulating trusts contained in Title
2.

(2) No trustee or attorney fees may be paid from the
trust proceeds.

{3) All bonuses, rental payments, royalties, and other
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income shall be paid to the trustee until the trust is
terminated and notice of its termination given to all
interested parties. The trustee shall distribute all money
held in the trust to the person or persons entitled to it
upon the order of the district court.

{4y A trust in favor of unlocatable owners shall be in
force until the unlocatable owners of the mineral interest
in question have successfully claimed the share of funds
held in trust and filed the notice provided in 82-1-306.

{5) The trustee shall invest funds under his
management in the manner of a prudent man, as defined-—-in

?2-21-3064 provided in ({section 89). Fifty percent of the

interest earned on each trust shall be credited to the
general fund of the county in which the mineral interest 1is
located to defray the costs of administration.

(6) Funds held in the trusts are subject to the
provisions gowverning abandoned property contained in Title

7Q, chapter 9."

NEW SECTION. Section 220. Repealer.

Sections

72-12-101 through 72-12-103, Title 72, chapters 20 thrcugh
25, sections 72-27-1¢1 and 72-27-102, MCA, are repealed.

NEW SECTION. Section 221. cCodification instruction.
[Sections 1 through 2Z1%] are intended to be codified as an
integral part of Title 72 and the provisions of Title 72

apply to [sections 1 through 215].
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