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BILL WO, 5/
INTRODUCED BY

A BILL FOR AN ACT ENTITLED: “AN ACT TOQO GENERALLY REVISE THE
UNIFORM PROBATE CODE AND RELATED LAW; REQUIRING A 120-HOUR
SURVIVORSHIP TO COLLECT INSURANCE PROCEEDS; AND AMENDING
SECTIONS 40-8-125, 72-1-108, 72-2-104, 72-2-202, 72-2-305,
72-2-516, 72-2-517, 72-2-704, 72-3-122, 72-3-213, 72-3-603,
72-3-607, 72-3-805, 72-3-902, 72-3-917, 72-3-1103,
72-3-1104, 72-5-302 THROUGH 72-5-304, 72-5-325, 72-5-435,
72-5-438, 72-5-501, 72-16-301 THROUGH 72-16-303, AND

72-16-906, MCA."

BE IT ENACTED BY THE LEGISLATURE QOF THE STATE OF MONTANA:
Section 1. Ssection 40-8-125, MCA, is amended to read:
"40-8-125. Effect of final decree, (1} After the final

decree of adoption is entered, the relation of parent and

child and all the rights, duties, and other legal
consequences of the natural relation of child and parent
shall thereafter exist between such adopted child and the
adoptive parents adopting such child and the kindred of the
adoptive parents. ¥Prom--the--date--of--the-final-dacree-of
adoptiony-the-chiltd-shait-be-enkitted-to-~inharit--reat--and
personal--property-from-and-thraugh-the-adoptiva-parenta-and

the-kindred-of-the-adoptive-parents-in-accordance--with-—the
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statutes--of--descent--and--distribution--and--the--adoptive
parents-and-their-kindred-shati-be-entitited-to-inhertt--real
and---personal--property-—from--and--through--the--chitd--in
accordance-with-said-statutess

{2) After a the final decree of adoption 1is entered,
the natural parents and the kindred of the natural parents
of the adopted child, unless they are the adoptive parents
or the spouse of an adoptive parent, shall be relieved of
all parental responsibilities for said c¢hild and have no
rights over such adopted child er-te-his-property-by-descent
and-diseribation.

{(3) The relationship of parent and ¢hild for the

purposes of intestate succession is governed by Title 72."

Section 2. section 72-1-108, MCA, is amended to read:

"72-1-108. Ewvidential rules applicable -- evidence as
to death or status. (1} In proceedings under this code the
rules of evidence in courts of general jurisdiction,
including any relating ta simultaneous deaths, are
applicable unless specifically displaced by the code.

{2) 1In addition, the following rules relating to
determination of death and status are applicable:

{a) & certified or authenticated copy of a death
certificate purporting to be issued by an official or agency
of the place where the death purportedly coccurred is prima

facie proof of the fact, place, date, and time of death and

—2- INTRODUCED BILL
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the identity of the decedent.

(b) A certified or authenticated copy of any record or
report of a governmental agency, domestic or foreign, that a
person is missing, detained, dead, or alive is prima facie
evidence of the status and of the dates, circumstances, and
places disclosed by the record or report.

{c} In the absence of prima facie evidence of death

under subsection {2)(a) or (2)(b), the fact of death may be

established by clear and convincing evidence, including

circumstantial evidence.

tei(d) A person whose death is not established under

subsections (2)(a) through (2)(c), who is absent for a

continuous period of 7 5 years, during which he has not been
heard from, and whose absence is not satisfactorily
explained after diligent search or inquiry is presumed to be
dead. His death is presumed to have occurred at the end of
the petiod unless there is sufficient evidence for
determining that death cccurred earlier,"

Section 3. Section 72-2-104, MCA, is amended to read:

"72-2-104, Homicide -~ effect un intestate succession,
wills, jeint assets, life insurance, and beneficiary
designations. (1)} A surviving spouse, heir, or devisee who
feloniously and intentionally kills the decedent is not
entitled to any benefits under the will or under this

chapter, and the estate of the decedent passes as if the
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killer had predeceased the decedent. Property appointed by
the will of the decedent to or for the benefit of the killer
passes as if the killer had predeceased the decedent.

{2) Any jolnt tenant who feloniously and intentionally
kills another Jjoint tenant thereby effects a severance of
the interest of the decedent 50 that the share of the
decedent passes as his property and the killer has no rights
by survivorship. This provision applies to joint tenancies
in real and personal property, Jjoint accounts in banks,
savings and loan associations, <¢redit unions, and other
institutions, and any other form of co-ownership with
survivorship incidents.

{3) A named beneficiary of a bond, life insurance
policy, or other contractual arrangement who Eeloniously and
intentionally kills the principal cbligee or the person upon
whose life the policy is issued is not entitled to any
benefit under the bond, policy, or other contractual
arrangement, and it becomes payable as though the killer had
predeceased the decedent.

{4) Any other acquisition of property or interest by
the killer shall be treated in accordance with the
principles of this section.

{5) A final judgment of conviction of felonious and
intentional killing is conclusive for purposes of this

section. In the absence of a conviction of felonious and

-4 -
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intentional killing, the court may determine by a
preponderance of evidence whether the killing was felonious
and intentional for purposes of this section.

{6} This section does not affect the rights of any
person who, before rights under this section have been
adjudicated, purchases from the killer for value and without
notice property which the killer would have acguired except
for this section, but the killer is liable for the amcunt of
the proceeds or the value of the property. Any insurance
company, bank, or other cbligor making payment according to
the terms of its policy or obligaticon is not liable by
reason of this section unless prior toc payment it has
received at its home office or principal address written

notice of a claim under this section,

{7) For the purposes of this section, a felonious and

intenticnal killing includes a deliberate homicide as

defined in 45-5-102 apnd a2 mitigated deliberate homicide as

defined in 45-5-103."

Section 4. section 72-2-202, MCA, is amended to read:

"72-2-202, Share of spouse. The intestate share ¢of the
surviving spouse is:

{1} if there 1is no surviving issue or if there are
surviving issue all of whom are issue of the surviving
spouse aiso, the entire remaining estate;

{2) if there are surviving issue one or more of whom
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are not issue of the surviving spouse, as follows: .
(a) if there is surviving only one sweh child or the
issue of one suelh child, one-half of the intestate estate;

{b) if there are surviving more-than-one-sunch-chitd-or

ene-such-chtd two or more children, the issue of two or

more deceased children, or one or more children and the

issue of one or more deceased children, one-third of the
intestate estate.”

Section 5. section 72-2-305, MCA, is amended to read:

*72-2-305. Who may wiktness -- effect of witness by
beneficiary. (1) Any person generally competent to be a
witness may act as a witness to a will.

(2) A will ig not invalid because the will 1is signed
by an interested witness,

t33-~Ait--beneficiat--devises--made--ra--any--witlt-tc-a
subscribing-witness-thereto-are-veid-untess—-there--are- —two
other -compatent--subscribing--witnesses--te-the-same;-but-a
mere—charge-on-the-—estate-of-the-teatator-does--nat--prevent
his-ereditors-fram-being-competent-witnesaes-to-hiza-witls

$41-~tf--a--witness--to-whem-ary-benefictat-devise-void
under-subsection-t3y-is-made-wontd-have-been-entitied-tso any
share-of-che-estate-of-the-testator-i1f-the-tesrater-nad-dred
inteatate7-such-witness-succeeds-to-so-much-of-the-share--as
wonid--be-distributed-to-him-under-tntestate- succeasieny-not

exceeding-the-devise-or-bequest-made-—to-him in-the wiki<"
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Section 6. section 72-2-516, MCA, is amended to read:

"72-2-516. Nonademption of specific devises in certain
cases. fij-—if~~specificaiiy——devi:ed—property—is—soid—by—a
censervator-or-if-a-condemnation-award-or-insurance-praceeds
are—paid—ta—a—conservator-as—n—rcsuit~c£—condemﬂabéeny—fire7
or—ca:uuity;——the-—specffic——devisee-—has—-them-right——to-—u
pecuniury~-devise—-equa}——to—~:o~Amuchf‘of——the»—sa}e—pricef
condemnatien-award;-or-insurance-proceeds-as-remains-in--the
estate--and--is—-identifiabie-—-at-the-time-sf-the-desedentis
death:-This-aubsectian—does-notfapp}y-&f—subsequent—-to——the
sate;--condemnations—-or-casualty-it-is-adjudicated-that-ehe
disabitity-of-the--testater--has--cessed--amd-—the—-testarer
survives-—the--adjudication--by -i--year:---The right-ef-the
spcciEic—devisee—under-thisﬁsubsectfon——i3A~reduced-—by——nny
right-he-has-under-subsection-{23:

£23(1) A specific devisee has the right to the
remaining specifically devised property and:

(a} any balance of the purchase price (together with
any security interest) owing from a purchaser tao the
testator at death by reason of sale of the property;

{b) any amount of a condemnation award for the taking
of the property unpaid at death;

{c) any proceeds unpaid at death on fire or casualty
insurance on the property; and

{d) property owned by testator at his death, as a

_7_.
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result of foreclosure or obtained in lieu of foreclosure of
the security for a specifically devised cbligation,

{2) If specifically devised property is sold by a

conservator Or an agent acting within the authority of a

durable power of attorney for a principal who is under a

disability, or if a condemnaticn award or insurance proceeds

are paid to a conservator or an agent acting within the

authority of a durable power of attornmey for a principal who

is under a disability, as a result of condemnation, fire, or

casualty, the specific devisee has the right to a general

pecuniary devise equal to the net sale price, the

condempnation award, or the insurance proceeds. _This

subsection does not apply if after the sale, condemnation,

or _casualty it is adjudicated that the disability of the

testator has ceased and the testator survives the

adjudication by 1 year. The right of the specific devisee

under this subsection is reduced by any right he has under

subsection {(1)."

Section 7. Ssection 72-2-517, MCA, is amended to read:
"72-2-517. Changes in devised securities -
distributions prior to death. {1) If the testator intended a
specific devise of certain securities rather than the
equivalent value thereof, the specific devisee is entitled

only to:

(a) as much of the devised securities as is a part of

-8-
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the estate at time of the testator’'s death;
(o) any additional or other securities of the same
entity owned by the testator by reason of action initiated

by the entity, excluding any securities acquired by exercise

of purchase options:

(c) securities of another entity owned by the testator
as a result of a merger, consolidation, reorganization, or
other similar action initiated by the entity; and

{d) any additional securities of the entity owned by
the testator as a result of a plan of reinvestment tf-it-ia
a-regulated-tnveatment-company.

(2) Distributions pricr to death with respect to a
specifically devised security not provided for in subsection
(1) are not part of the specific devise."

Section B. sSection 72-2-704, MCA, is amended to read:

"72-2-704. Effect-of-election-on-bensfits-by--witi--or

atatute Surviving spouse —-— allowance —- exemptions. +¥¥-Fhe

surviving--sponsets--steection-of-his-etective-share-does—not
affect--the--share--of-—the--surviving--spouse---under—--the
provisions—-ef--the--decedentis-witi-or-intestate-succession
untess—the-sorviving-spouse-atso-expressiy-rencunces—tn--the
petition--for-an-elective-share-the-penefit-of-ati-or-any-of
the-provisiona:-—If--any--provisien-—-ita—-so--rencunceds—-the
property--er-other-benefit-which-woutd-otherwise-have-passed

to-the-surviving-aspeuse-thereunder-is--treated;--subject——to
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contribotisn--under--72-2-706t2y7-as-if-the-surviving-sapeuss
had-predeceazed-the-teatators

t2Y A surviving spouse is entitled ta homestead
allowance, exempt property, and family allowance whether or
not he elects to take an elective share.”

Section 9. section 72-3-122, MCA, is amended to read:

*72-3-122. Time limit on  probate, testacy, and
appointment proceedings -- exceptions. (1) No informal
probate or appointment proceeding or formal testacy or
appointment proceeding, other than a proceeding to probate a
will previocusly probated at the testator's domicile and
appointment proceedings relating to an estate in which there
has been a prior appointment, may be commenced more than 3
years after the decedent’'s death, except:

(a) if a previous proceeding was dismissed because of
doubt about the fact of the decedent's death, appropriate
probate, appointment, or testacy proceedings may be
maintained at any time thereafter upen a finding that the
decedent's death occurred prior to the initiation of the
previous proceeding and the applicant or petitioner has not
delayed unduly in initiating the subsequent proceeding;

(b) apprcpriate probate, appointment, or testacy
proceedings may be maintained in relation to the estate of
an absent, disappeared, or missing person for whose estate a

conservator has been appointed at any time within 3 vyears

~10-
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after the conservator becomes able to establish the death of
the protected person; and

{c) a proceeding to cortest an informally probated
will and to secure appointment of the person with legal
priority for appointment in the event the contest is
successful may be commenced within the later of 12 months

from the informal probate or 3 years from the decedent's

death; and

(d) if no proceeding concerning the succession or

administration cf the estate has occurred within 3 years

after the decedent's death, a formal testacy proceeding may

be commenced at any time thereafter for the sole purpose of

establishing a devise of property which the devisee or his

successors and assigns possessed in_accordance with the will

or property which was not possessed or claimed by anyone by

virtue of the decedent's title during the 3-vear pericd, and

the order of the court must be limited to that property.

{2) These limitations do not apply to proceedings to
construe probated wills or determine heirs of an intestatesy
ner-do--they--iémit—-the--right--of--intereated--persons--to
commence-—informal--probate—-sr--appointment--proceedings-or
formai-testacy-or-appointment-proceedings-at-any-time--after
I--years--from—-the-decedentis--desth-tf-there—have-been-no

previous--farmai-—or---informal-—--probate---or---appotntment

proceedinga-commenced- tn-reapect-of -that-decedent,
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{3) In cases under {l1)(a) or {1)(b) above, the date on
which a testacy or appointment proceeding is properly
commenced shall be deemed to be the date of the decedent's
death for purposes of other limitations provisions of this
code which relate to the date of death."

Section 10. sSection 72-3-213, MCA, is amended to read:

#72-3-213. Rules for grant or denial of informal
probate. (1) A will which appears to have the required
signatures and which contains an attestation clause showing
that requirements of execution under 72-2-302, 72-2-303, or
72~2-306 have been met shall be prcbated without further
proof. 1In other cases the clerk may assume execution 1f the
will appears to be properly executed, or ne may accept a
sworn statement or affidavit of any person having knowledge
of the circumstances of execution, whether or not the person
was a witness to the will.

{2) The application shall be denied if it indicates
that a personal representative has been appointed in another
county of this state or, except as provided in subsection
({3) below, 1f it appears that this or another will of cthe
decedent has been the subject of a previous probate order.

{3} Informal probate of a will which has been
previously probated elsewhere may be granted at any time
upon written application by any interested person, together

with deposit of an authenticated copy of the will and of the

—12_
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statement probating it from the office or court where it was
first probated.

(4) R will from a place which does not provide far
probate of a will after death and which is not eligible for
probate under 72-3-212 may be probated in this state upoen
receipt by the clerk of a duly authenticated copy of the
will and a duly authenticated certificate of its legal
custodian that the copy filed is a true copy and that the
will has become operative under the law of the other place.

{5) Application for informal probate which relates to
one or more of a known series of testamentary instruments

(other than witis-and--eodicits a will and one or more

codicils to the will), the latest of which does

not

expressly revoke the earlier, shall be declined."

Section 11. section 72-3-603, MCA, is amended to read:

"72-3-603. Notice of appointment to heirs and
devisees. (1) Not later than 30 days after his appointment,
every personal representative, except any special
administrator, shall give infermation of his appeintment to
the heirs and devisees, including, if there has been no
formal testacy proceeding and if the personal representative
was appointed on the assumption that the decedent died
intestate, the devisees in any will mentioned in the
application for appointment of a personal representative.

The information shall be delivered or sent by ordinary mail
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to each of the heirs and devisees whose address is
reasonably available to the personal representative. The
duty does not extend to require information to persons who
have been adjudicated in a prior formal testacy proceeding
to have no interest in the estate.

(2) (a) The information ahaii must:

ta¥(i) include the name and address of the personal
representative;

¢b3{ii) indicate that it is being sent ta persons who
have or may have some interest 1in the estate being
administered;

te$f{iii) indicate whether bond has been filed; and

td¥(iv) describe the court where papers relating to the
estate are on file.

{b) The information must state that the estate 1is

being administered by the perscnal representative under the

uniform probate code without supervision by the court but

that recipients are entitled to information regarding the

administration from the personal representative and may

petition _the g¢ourt in_any matter relating to the estate,

including distributicn of _assets and expenses  of

administration.
{3} The personal representative's failure to give this
information is a breach of his duty to the persons concerned

but does not affect the validity of his appointment, his

-14-
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powers, or other duties,.

(4) A personal representative may inform other persons

of his appointment by delivery or ordinary first-class

mail."
Section 12. section 72-3-607, MCA, is amended to read:
"72-3-607. Inventory - appraisal - capy to
department of revenue. (1) Within 3--montha—-after—-his

appeintment the time required for the filing of a United

States estate tax return plus any extensions granted by the

internal revenue service, a personal representative, who is

not a special administrator or a successor to another
representative who has previously discharged this duty,
shall prepare and file or mail an inventory, which inventory
shall include listing of all property which:

(a) the decedent owned, had an interest in or control
cver, individually, in common, or jointly, or otherwise had
at the time of his death;

(b) the decedent had possessory or dispository rights
over at the time of his death or had disposed of for less
than its fair market value within 3 years of his death; or

(c) was affected by the decedent's death Ffor the
purpose of inheritance or estate taxes.

{2) The inventory shall include a statement of the
full and true value of the decedent's interest in every item

listed in such inventory. In this connection the personal
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representative shall appoint one or more qualified and
disinterested persons to assist him in ascertaining the fair
market value as of the date of the decedent's death of all
assets included in the estate. Different persons may be
employed to appraise different kinds of assets included in
the estate. The names and addresses of any appraiser shall
be indicated on the inventory with the item or items he
appraised.

{3) The personal representative shall send a copy of
the inventory to interested persons who reguest it, or he
may file the original of the inventory with the court. In
any event, a copy of the inventory and statement of value
shall be mailed to the department of revenue."

Section 13. Section 72-3-805, MCA, is amended to read:

"72-3-805. Allowance and disallowance of claims --
interest on allowed c¢laims. (1) As to claims presented in
the manner described in 72-3-804 within the time 1limit
prescribed in 72-3-803, the personal representative may mail
a notice to any claimant stating that the claim has been
disallowed. If, after allowing or disallowing a claim, the
personal representative changes his decision concerning the
claim, he shall notify the claimant. The personal
representative may not change a disallowance of a claim
after the time for the claimant to file a petition for

allowance or to commence a proceeding on the claim has run
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and the c¢laim has been barred. Every claim which is
disallowed in whole or in part by the personal
representative is barred so far as not allowed unless the
claimant files a petition for allowance in the court or
commences a proceeding against the personal representative
not later than 60 days after the mailing of the notice of
disallowance or partial allowance if the notice warns the
claimant of the impending bar. Pailure of the personal
representative to mail notice to a claimant of action on his
claim for 60 days after the time for original presentatiaon
of the claim has expired has the effect of a notice of

disattowance allowance,.

{2) After allowing or disallowing a claim, the

personal representative may change the allowance or

digsallowance as provided in this section. The personal

representative may change the allowance to a disallowance,

in whole or in part, prior to payment, but not after

allowance by a court order or judgment or an order directing

payment of the claim. The personal representative shall

notify the claimant of the change to disallowance, and the

disallowed c¢laim is then subject to bar as provided in

subsection {(1). The personal representative may change a

disallowance to an allowance, in whole or in part, until it

is barred under subsection (l). After it is barred, it may

be allowed and paid only if the estate is solvent and all
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successors whose interests would be affected consent.

t2¥{3}) Upon the

petition of the perscnal
representative or of a claimant in a proceeding for the
purpose, the court may allow, in whole or in part, any claim
or claims presented to the personal representative or filed
with the clerk of the court in due time and not barred by
subsection {1) ef-this-seecrion. Notice in this proceeding
shall be given to the claimant, the personal representative,
and those other persons interested in the estate as the
court may direct by order entered at the time the proceeding
is commenced.

t3}(4} A judgment in a proceeding in another court
against a personal representative to enforce a claim against
a decedent's estate is an allowance of the claim.

t43¥(5) Unless otherwise provided 1in any judgment in
another court entered against the personal representative,
an allowed ciaims--bear claim bears interest at the legal
rate for the period commencing 60 days after the time for
original presentation of the claim has expired unless based
on a contract making a provision for interest, in which case
they-bear the claim bears interest in accordance with that
provision."

Section 14. Section 72-3-302, MCA, is amended to read:

"72-3-902. Distribution in kind preferred -- method —-

valuation. Unless a contrary intention is indicated by the

-18;



10
11
12
13
14
is
16
17
iB
19
20
21
22
23
24

25

LC 1072/01

will, the distributable assets of a decedent's estate shall
be distributed in kind to the extent possible through
application of the following provisions:

{1) A specific devisee is entitled to distribution of
the thing devised to him, and a spouse or child who has
selected particular assets of an estate as provided in
72-2-802 shall receive the items selected.

(2) Any homestead or family allowance or devise

payabie-in of a state

sum of money may be satisfied by
vaiue in kind, provided:

{a) the person entitled to the payment has not
demanded payment in cash;

{b}y the property distributed in kind is valued at fair
market value as of the date of its distribution; and

{c) no residuary devisee has requested that the asset
in guestion remain a part of the residue of the estate.

(3) For the purpose of valuation under subsection (2),
securities any security regularly traded on a recognized
exchanges exchange, if distributed in kind, are is valued at
the price for the last sale of like securities traded on the
business day prior to distribution or, if there was no sale
on that day, at the median between amounts bid and affered
asked at the close of that day. Assets An asset consisting
of sums a sum owed the decedent or the estate by a solvent

debtors debtor as tc which there is no known dispute or
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defense are is valued at the sum due with accrued interest
or discounted to the date of distribution. For assets an
asset which do-net-have has no readily ascertainable vaiues
value, a valuation as of a date not more than 30 days prior
to the date of distribution, if otherwise reasonable,
controls. For purposes of facilitating distribution, the
personal representative may ascertain the value of the
assets any asset as of the time of the proposed distribution
in any reasonable way, including the employment of gualified
appraisers, even if the =assets asset may have been
previously appraised.

{4) The residuary estate shall be distributed in kind
iE—there—is—no-objection—tq—thefpropased—distributienvandAit
ts-practicable-te-distribute-undivided-interestss--in--sther
cases;--restdnary-—property--may-—be-cenverted-into-cash-for

distribuation any equitable manner."

Section 1. Section 72-3-917, MCA, is amended to read:
"72-3-917. Distribution to person wunder disability.
(1) A personal representative may discharge his obligation
to distribute to any person under legal disability by
distributing to--—his--conservator--er——any--other--person
avthorized-by-this-code-or-otherwise-to-give-a-vatrid-receipt

and-diacharge-tor-the-diatributien in a manner expressly

provided in the will,

(2) Unless contrary to an_express provision in the
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will, the personal representative may discharge his

obligation to distribute to a wminor or person under other

disability as authorized by 72-5-501 or any other statute.

If the personal representative knows that a conservator has

been appointed or that a proceeding for appointment of a

conservator is pending, the personal representative is

authorized to distribute only to the conservator.

{(3) (a) If the heir or devisee is wunder disability

other than minority, the perscnal representative is

authorized to distribute to:

(i) an attorney-in-fact who has authority under a

power of attorney ko receive property for that person; or

{ii) the spouse, parent, or other close relative with

whom the person under disability resides if the distribution

is of amounts not exceeding §$10,000 a year or property not

exceeding $10,000 in wvalue, unless the court authorizes a

larger amount or greater value.

(b) Any person receiving money or property for the

disabled person is obligated to apply the money ot property

to the suppert of that person, but may not pay himself

except by way of reimbursement for out-of-pocket expenses

for goods and services necessary for the support of the

disabled person. Excess sums must be preserved for future

support of the disabled person. The personal representative

is not responsible for the proper application of meney or
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property distributed pursuant to this subsection (3)."

Section 16. sSection 72-3-1103, MCA, is amended to
read:

»72~3-1103. Summary procedure for disbursement and
distribution. If it appears from the inventory and appraisal
that the value of the net—-distributable-—eatate--deces--noe
excead—-577588-or-the-vatue-of-the entire estate, less liens
and encumbrances, does not exceed homestead allowance,
exempt property, family allowance, costs and expenses of
administration, reasonable funeral expenses, and reasconable
and necessary medical and hospital expenses of the last
illness of the decedent, the personal represencative,
without giving notice to the creditors, may jmmediatély
disburse and distribute the estate to the persons entitled
thereto and file a closing statement as provided in
72-3-1104."

Section 17. Section 72-3-1104, MCA, is amended to
read:

"72-3-1104. Closing by sworn statement of personal
representative -- termination of appointment. (1) Unless
prohibited by order of the court and except for estates
being administered by supervised personal representatives, a
personal representative may close an estate administered
under the summary procedures of 72-3-1103 by filing with the

court, at any time after disbursement and distribution of
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the estate, a verified statement stating that:

(a) to the best knowledge of the personal

representative, the -vaiue--of-the-net-distributable-estate

did-not-exceed-$775008-or the value of the entire estate,
less liens and encumbrances, did not exceed homestead
allowance, exempt property, family allowance, costs and
expenses of administration, reasonable funeral expenses, and
reasonable, necessary medical and hospital expenses of the
last illness of the decedent;

(b} the personal representative has fully administered
the estate by payment of inheritance taxes and by disbursing
and distributing it to the persons entitled thereto; and

{c) the personal representative has sent a copy of the
closing statement to all distributees of the estate and to
a1l creditors or other claimants of whom he is aware whose
claims are neither paid nor barred and has furnished a full
account in writing of his administration to the distributees
whose interests are affected.

(2) 1f no actions or proceedings involving the
personal representative are pending in the court 1 year
after the ciosing statement is filed, the appointment of the
personal representative terminates.

(3) A closing statement filed under this section has

the same effect as one filed under 72-3-1004."

Section 18. section 72-5-302, MCA, is amended to read:

..23_
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"72-5-302. Testamentary appointment of guardian for
incapacitated person -- when effective —-- priorities. (1)
The parent of an unmarried incapacitated person may appoint

by will appeint or other writing signed by the pareant and

attested by at least two witnesses a guardian of the

incapacitated person, A--testamentary If both parents are

dead or the surviving parent is adjudged incapacitated, a

parental appointment by-—a--parent becomes effective when,
after having given 7 days' prior written notice of hts
intention to do so to the incapacitated person and to the
person having his care of the person or to his Lthe nearest
adult relative, the guardian files acceptance of appointment
in the court in which the will is informally or formally
probated, tf-prior-therete-both--parents-—-are--dead--or--the

aurviving--parent-is-adjudged-incapacitateds cr, in the case

of a nontestamentary nominating instrument, in the court at

the place where the incapacitated person _resides or is

present. The notice must state that the appointment may be

terminated by filing a written objection in the court, as

provided by 72-5-304., If both parents are dead, an effective

appointment by the parent who died later has priority uniess
te~-ts--terminated--by--the--dentai--of--prebate—-in——formatl
proceedings.

(2) The spouse of a married incapacitated person may

appoint by will appeint or other writing signed by the
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spouse and attested by at least two witnesses a guardian of

the incapacitated person. The appointment becomes effective
when, after having given 7 days' prior written notice of his
intention to do so to the incapacitated person and ta the

person having his care of the incapacitated person or to his

the nearest adult relative, the guardian files acceptance of
appointment in the court in which the will is informally or

formally probated- or, in the case of nontestamentary

nominating instrument, in the court at the place where the

incapacitated person resides or is present. The notice must

state that the appointment may be terminated by filing a

written obijection in the court, as provided by 72-5-304. An

effective appointment by a spouse has priority over an
appointment by a parent unntess--it--is-terminated-by-the
dentat-of-probate-in-formai-proceedinga."
Section 19. sSection 72-5-303, MCA, is amended to read:
"72-5-303. Recognition of appointment of guardian by
foreign will, ®his-state-shati-recognize-a-teatamentary An

appointment effected by filing the quardian's acceptance

under a will probated at-the-testator's in the state of the

decedent's domicile in-anether-state is effective in this

state."”
Section 20, section 72-5-304, MCA, is amended to read:
“72-5-304. Objection by alleged incapacitated person

to testamentary appointment. ©m Upon the filing with in the
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court in which the will was probated or, in the case of a

nontestamentary nominating instrument, in the court at the

place where the incapacitated person resides or is present,

of written cobjection to the appointment by the incapacitated

person  for whom a testamentary parental or spousal

appointment of guardian has been made, the appointment is
terminated. An objection does not prevent appointment by the
court in a proper proceeding of the testamentary parental or
spousal nominee ar any other suitable person upon an
adjudication of incapacity in proceedings under this-pare

72-5-305 through 72-5-325."

Section 21. section 72-5-325, MCA, is amended to read:
*72-5-325. Petition for removal or resignation of
guardian -- termination of incapacity. (1) On petition of
the ward or any person interested in his the ward's welfare,

the court, after hearing, may remove a guardian and--appoint

a--successor if in the best linterests of the ward. On

petition of the guardian, the court, after hearing, may

accept his a resignation and-make-any-other-order-which-may
be-appropriate.

{2) An order adjudicating incapacity may specify a
minimum period, not exceeding i-year 6 months, during which
no a petition for an adjudication that the ward is no longer
incapacitated may not be filed without special leave.

Subject to +this that restriction, the ward or any person
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interested in his the welfare of the ward may petition for
an order that he the ward is no longer incapacitated and for
removal-—-or---reaignation termination of the guardian
guardianship. A request for ¢his an order may also be made
by-informat-teeter informally to the court er-judge, and any
person who knowingly interferes with transmission of this
kind-of the request to-the-ecourt-or-judge may be adjudged
guilty of contempt of court.

(3) Before--remeving--a Upon removal, resignation, or

death of the guardiany-accepting-the-resignation-of-a or if

the guardiany--or--ordering--that--a--ward!s-incapacity-has

terminated is determined to be incapacitated, the courty

fatrtowing-the-same-procedures-to-safeguard-the-rights-of-the
ward-—-as——-appiy-te-a-petition-£for-appointment-of-a-gquardiany
may send-a-visitor-to-the-residence-cf-the-present appoint a
successor guardian and teo-the-piace-where-the--ward--resides
or--is-detained;-to-observe-conditions-and-report-in-writing

to-the-¢ourts make any other appropriate order. Before

appointing a successor guardian or ordering that a ward's

incapacity has terminated, the court shall follow the same

procedures to safeguard the rights of the ward that apply to

a petition for appointment of a guardian.”

Section 22. section 72-5-438, MCA, is amended to read:
"72-5-438. Accounts -- final and intermediate. (1)

dnieas-waived-by-the--csurty--every Each conservator must
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shall account to the court for his administration of the
trust not less than annually fer--the--preceding--year-—and

atso, unless the court directs otherwise, upon his

resignation or removal, and at other times as the court may

direct. A--ecopy--of--the--—acesunt—-must--be-served-upon-the
protected—petaon*s-pgrentT—quardian;wchi}67——or——sébiing-—if
that—petaon-has—made—an—effective—:eqnest-under—?2—5—464: Oon
termination of the protected perscn's minority or
disability, a conservator may shall account to the court or
he--may—-acceunt to the fermer formerly protected person or

his-perscnal-representative the successors of that person.

(2) Subject to appeal or vacation within the time
permitted, an order made-upon, after notice and hearing,
allowing an intermediate account of a conservator
adjudicates as to his liabilities concerning the matters

considered in connection therewith with the hearing; and an

order made-upen, following notice and hearing, allowing a
final account adjudicates as to all previously unsettled
liabilities of the conservator to the protected person or

mis the protected person's successors relating to the

conservatorship.

(3) In connection with any account, the court may
require a conservator to submit to a physical check of the
estate in-hia-ecoentrel, to be made in any manner the court

may-specify specifies.
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t4)--Hpen-fativre;-as-determined-by-the-cterk-sf-conrty
of-—~the--cénservator-—-to-—-fite--an-anndai-accounts-the—court
shatti-order-the-conaervator-te-fite--the-—account--and--give
good-canse-for-his-fatture-to-fite-a-etmety-accounts"

Section 23. Section 72-5-435, MCA, is amended to read:

"72-5-435. Persons dealing with conaervator -
protection, (1) A person who in good faith either assists a
conservator or deals with him for value in any transaction
other than those requiring a court order as provided in
72-5-421 is protected as 1f the conservator properly
exercised the power. The fact that a person knowingly deals
with a conservator does not alone require the person to
inguire into the existence of a power or the propriety of
its exercise, except that restrictions on powers of
conservators which are endorsed on letters as provided in
72-5-430 are effective as to third persona. A person is not
bound to see to the proper application cf estate assets paid
or delivered to a conservator.

{2) The protection hera expressed in__this section

extends to tnstanees---in---which--some any procedural
irregularity or jurisdictional defect eeeurred occurring in
proceedings leading to the issuance of letters and is not a

substitution for protection provided by comparable

provisions of the law relating to commercial transactions or

laws simplifying transfers of securities by fiduciaries.
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(3) The protection here expressed is not by
substitution for that provided by comparable provisions of
the laws relating to commercial transactions and laws
simplifying transfers of securities by fiduciaries.”

Section 24. section 72-5-501, MCA, is amended to read:

"72-5-501. When power of attorney not affected by
disability. (1) A durable power of atterney is a power of
attorney by which a principal designates another his
attorney-in-fact or agent in writing and the writing
contains the words, "This power of atterney shall not be
affected by subsequent disability or 1incapacity of the
principal or lapse of time" or "This power of attorney shall
become effective upon the disability or incapacity of the
principal” or similar words showing the intent of the
principal that the authority conferred shall be exercisable
notwithstanding the principal’'s subsequent disability or
incapacity, and, unless it states a time of termination,
notwithstanding the lapse of time since the execution of the
instrument. All acts done by the attocrney-in-fact or-agent
pufsuant to the a durable power of attorney during any
period of disability or incapacity eor-uncertainty-as-to
whether of the principal is-deead--or--ative have the same
effect and inure to the benefit of and bind the principal
and his successors in interest as if the principal were
alive, competent, and not disabled. Unless

he instrument
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states a time of termination, the power is exercisable

notwithstanding the lapgse of time since the execution of the

instrument.

(2) If a conservator thereafter is appointed for the
principal, the attorney-in-fact or agent, during the
continuance of the appointment, is accountable to the
conservator as well as the principal. The conservator has
the same power to revoke or amend the power of attorney that
the princibal would have had if he were not disabled or
incapacitated. A principal may nominate, by a durable power
of attorney, the conservator of his estate or guardian of
his person for consideration by the c¢ourt if protective
proceedings for the principal's person or estate are
thereafrer later commenced. The court shall make its
appointment in accordance with the principal's most recent
nomination in a durable pcwer of attorney except for good

cause or disqualification.”

Section 25. Section 72-16-301, MCA, is amended to
read:

"72-16-301. Taxable transfers generally -—
contemplation of death. (1) A tax shall be and is hereby
imposed upon any transfer of property, real, personal, or
mixed, or any interest therein or income therefrom in trust
or otherwise to any person, association, or corporation in

the following cases, except as hereinafter provided in this
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section:

ti¥(a) when the transfer is by will or by intestate
laws of this state from any person dying possessed of the
property while a resident of the state;

+2¥(b) when a transfer is by will or intestate law of
property within the state or within its jurisdiction and the
decedent was a nonresident of the state at the time of his
death; or

t33{c) when the transfer is of property made by a
resident or by a nonresident when such nonresident's
property is within the state or within its Jurisdiction by
deed, grant, bargain, sale, or gift made in contemplation of
the death of the grantor, vendor, or donor or intended- to
take effect in possession or enjoyment at or after such
death. Every

(2) No transfer by-deed;-grant;-bargain;-sater-or-gifte

made within--3--years-prior-to-the before the 3-year period

ending on the date of the decedent's death of--the--granter;

vandosr;-~or-doner-cf-a-material-part-ecf-his-eakate-or-rn-the
neture-cf-a-finai-disposition-or--distribution--thereof--and
without--a--fair--censideration——in--meney--or-moneyis-worth
shally-untess-shewn-to-the-contrary; be deemed considered to
have been made in contemplation of death. within-the-meaning
ef-this-sectiony——but--—no--such--tranafer--by—-deedy--grant;

bargain;-sale;-or-gift-made-bafora-snpch
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(3) Every transfer during the 3-year period shali-be

treated-as-having--been--made--in--contemptation--cf--deaths
Howevéry--nething--herein--contatned-shati-be-deemed-to-have
modified; ~amended; or-repealted-the-pravisions-of--2?2-16-306+

ending on the date of the decedent's death must be

considered to have been made in contemplation of death,

except:

{a) no transfer shown to be a bona fide sale for an

adequate and full consideration in money or money's worth

may be considered to be a gift made in contemplation of

death;

(b) if the transfer was a gift to a donee made during

the calendar year and if the decedent was not required by

section 6019 of the internal revenue code to file any gift

tax return for the year with respect to the donee, the

transfer may not be considered to be a gift made in

contemplation of death.

{4) Subsection (3) does not apply to any transfer with

respect toc a life insurance policy."

Section 26. Section 72-16-302, MCa, is amended to
read:

"72-16-302. Transfer under power of appointment.
Hhenever--any--peraon-or-corporation-shati-exercise-a2 (1) To

the extent of any property with respect to which the

decedent  has at the time of his death a general power of
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appointment derived-from-any-dispesttion——of--property--made
ettmer——before-or-after-March-57-3923, such appotntment-when
made property shall be deemed considered to have been
transferred in a transfer taxable under the provisions of
parts 1 through B, in-the-same-manmer-as-though-the-property
to-which-such-appointment-retates-belonged-absolutely-to-the
denes-of-such-power-and-had-been-bequeathed--or--devised--by
such--donee—-by--wiltls—--Whenever-—any-person-or-corporation
poasessing-auch-a-power-of-appoinement-so-derived-shati-omit
er-fati-to--exearcise——the--same--within--the--time--provided
therefor7-—in-wholte-sr-in-part;-a-tranafer-taxabie-nnder-the
provisions-ef-partsa-i-through-8--shati--be--deemed--to--take
place-to-the-extent-of-such-omissien-er-fatiures-—in-the-aame
manner---ga--though--the-~persens--er--corporatiens--thereby
beceming-entitied-to-the--posapasion- -or--enjeyment--of--the
property—-—to--which-such-power-retated-had-suceeeded-thereto
by-a-witl-of-the-denee-of-the-power-£faiiing-te-exercise-sneh
power;-taking--effect--at--the--time--of--suech--smission -er

faiturer whether or not the decedent exercised the power of

appointment.

{2) The term "general power of appointment” wmeans a

power that is exercisable in favor of the decedent, his

estate, his creditors, or the creditors of his estate,

except that a power to consume, invade, or approprilate

property for the benefit of the decedent which is limited by
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an ascertainable standard relating to the health, education,

support, or maintenance of the decedent may not be

considered a general power of appointment.,"

Section 27. section 72-16-303, MCA, is amended to

read:

¥72-16-303. Joint estates -- transfer by right of
survivorship taxable. (1) Whenever any propertyys—however
acquiredf——reai-—or——persenalr———tangibie~*—or-——intangibier
tnetuding---government——-benda--of--the--Bnited--States; is
inseribed-in-co-ownership-form; held by two or more persons
in joint tenancy er--as--tenants--by--the-entirety;-or-is
deposited-in-any-bank-or-other-depositary-in-the-joint—names
of-two-or-more--persons--and--paysbie--to--tha--surviver--or
survivors--of--them-upen-the-death-of-one-of-them with right

of survivorship, the right of the surviver or survivors to

the immediate possession or ownership is a taxable transfer.

(2) The tax is upen--the--transfer--of--decedentls
interest7—one—haif—or-other-proper-Eractiony—as~evidenced—by
the-written-inatrument-creating--the--same;--as--thaugh--the
property-to-which-the-transfer-retates-betonged-to-the-joint
tenants;—-tenants-by-the-entirety;-joint-depositors;-holders
in-co-ownership-form;-er-persensy-as-tenants-in--common--and
had--beeny--for—-inheritanse--tax—-purposes;-—-bequeathed——or
devised-to-the-survivor-or-survivers-by--witi;--except--such

part—~thereaf~as—may—be—shounwto—have~origina}}y-belongedwto
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the-asurviver—-and-never-to-have-beltenged-to-the-decedent-when
the-surviving-joint-tenant-is-—a—-spouse-—or--issuye-—-of-—the
decedent:---in--ati--other--casesy--the-—-futi--vatue--of-the
property-shati-be-taxabie;-except-the-poreion-—-therecf—that
eriginally--belonged--to--the--survivor--and-as-te-which-the
decedent-had-made-nc-contributtons—if-the-decedent-had--made
a-—contribution-to-the-ownership-of-the-property;—the-amount
of-the-contribution-shati-be-taxabies
£3y—-Phis-section-shati-not-be-construed-to-~repeat--or
medify-—the-provisions-of-72-136-30%{34<s on the full value of

the property held as joint tenants with right of

survivorship, except a part of the property as may be shown

to have originally belonged to the survivor or survivors and

never to have been received or acquired by the latter from

the decedent for less than adequate and full consideration

in money or money's worth., When the property or any part of

the property, or part of the consideration with which the

property was acguired, is shown to have been at any time

acquired by the other person from the decedent for less than

an adequate and full consideration in money or money's

worth, only the part of the value of the property as is

proportionate to the consideration furnished by the ather

perscn may be excepted. When any property has been acquired

by gift, bequest, devise, or inheritance as joint tenants

with right of survivorship and their interests are not
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otherwise specified or fixed by law, the tax is on the value

of a fractional part to be determined by dividing the value

of the property by the number of joint tenants with right of

survivorship."

Section 28. sSection 72-16-906, MCA, is amended to
read:

"72-16-906. Required filings. The personal
representative of the estate of any decedent whose estate is
subject to the payment of a United States estate tax shall
file dupiieates a duplicate of the United States estate tax
returns return with the distriet--couvrt—-of-——the--county--in
which--such-estate-is-being-probated-and-with-the department
of revenue, He shall also file with-such-e¢ourt-and with the
department a certificate or other evidence from the internal
revenue service showing the amount of the United States

estate tax as computed by that-agency the internal revenue

service."

NEW SECTION. Section 29. Requirement that beneEiciary
survive insured by 120 hours. A beneficiary in a policy of
life or accident insurance who does not survive the insured
by 120 hours is treated as if he had predeceased the insured
unless the policy of insurance contains some language
dealing explicitly with simultaneous deaths or deaths in a
common disaster or requiring that the beneficiary survive

the insured for a stated period in order to receive the
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proceeds of the policy.

NEW SECTION. Section 30. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act) is extended to the provisions of
{this act].

NEW SECTION, Section 31. codification instruction.
[{Section 29] is intended to be codified as an integral part
of Title 33, chapter 20, and the provisions of Title 33,
chapter 20, apply to [section 29]}.

-End-~
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APPROVED BY COMMITTEE
6N JUDICIARY

SENATE BILL NO. 331

INTRODUCED BY BISHOP

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE TEE
UNIFORM PROBATE CODE AND RELATED LAW; REQUIRING A 120-HOUR
SURVIVORSHIP TO COLLECT INSURANCE PROCEEDS; AND AMENDING
SECTIONS 40-8-125, 72-1-108, 72-2-104, 72-2-2302, 72-2-305,
72-2-%516, 72-2-517, 72-2-704, 72-3-122, 72-3-213, 72-3-6013,
72-3-607, 72-3-805, 72-3-902, 72-3-917, 72-3-1103,
72-3-1104, 72-5-302 THROUGH 72-5-304, 72-5-325, 72-5-435,
72-5-438, 72-5-501, 72-16-301 THROUGH 72-16-303, ANB

72-16-906, AND 72-26-502, MCA."

BE IT ENACTED BY THE LEGISLATURE QOF THE STATE OF MONTANA:
Section 1. section 40-B-125, MCA, is amended to read:
"40-8-125. Effect of final decree. {1) After the final

decree of adoption is entered, the relation of parent and

child and all the rights, duties, and other legal
conseguences of the natural relatien of child and pareat
shall thereafter exist between such adopted child and the
adoptive parents édopting such child and the kindred of the
adoptive parents. Prom--the--date--of--the-finai-deeree-of
adeptien;-the-ehild-shali-be-entitied-to—-inherit--reai--and
personat--property-from-and-through-the-adoptive-parents-and

the-kindred-of-the-adeptive-parenta-in-aceerdance--with--the
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statutes--ef--deacent--and--distribucion-~and--the--adeptive
parents-and-their-kindred-shati-be-entitled-co-tnherit--real
and---personai--property--from--and--through--the--chitd--in
accoardance-with-aaid-atatutes

{2} After a the final decree of adoption is entered,
the natural parents and the kindred of the natural parents
of the adopted child, unless they are the adoptive parents
or the spouse of an adoptive parent, shall be relieved of
all parental responsibilities for said child and have no
rights over such adopted child er-to-his-property-by-descent

and-distribution.

(3) The relationship of parent and child for the

purposes of intestate succession is governed by Title 72."

Section 2. Ssection 72-1-108, MCA, is amended to read:

"72-1-108. Evidential rules applicable -— evidence as
to death or status. (1) In proceedings under this code the
rules of evidence 1in courts of general jurisdiction,
including any relating to simultaneous deaths, are
applicable unless specifically displaced by the code.

(2) 1In addition, the following rules relating to
determination of death and status are applicable:

fa) A& certified or authenticated copy of a death
certificate purporting to be issued by an official or agency
of the place where the death purportedly occurred is prima

facie proof of the fact, place, date, and time of death and

-2 S8 331
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the identity of the decedent.

{b} A certified or authenticated copy of any record or
report of a governmental agency, domestic or foreign, that a
person is missing, detained, dead, cor alive 1s prima facie
evidence of the status and of the dates, citcumstances, and
places disclosed by the record or report.

(¢} _In the absence of prima facie evidence of death

under subsection (2){a) or (2)({b}), the fact of death may be

established by clear and convincing evidence, including

circumstantial evidence.

tey{d) A person whose death is not established under

subsections (2)({a) through (2){c}), who |is absent for a

continuous peried of # 5 years, during which he has not been
heard from, and whose absence 1s not satisfactorily
explained after diligent search or inguiry is presumed to be
dead. His death is presumed to have occurred at the end of
the period unless there 1is sufficient evidence for
determining that death occurred earlier.,”

Section 3. Section 72-2-104, MCA, is amended to read:

“72-2-104. Homicide -—- effect on inkestate succession,
wills, joint assets, 1life insurance, and beneficiary
designations. (1) A surviving spouse, heir, or devisee who
feloniously and intentionally kills the decedent is not
entitled to any benefits under the will or under this

chapter, and the estate of the decedent passes as if the
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killer had predeceased the decedent. Properkty appointed by
the will of the decedent to or for the benefit of the killer
passes as if the killer had predeceased the decedent.

(2) Any joint tenant who feloniously and intentiocnally
kills another joint tenant thereby effects a severance of
the interest of the decedent so that the share of the
decedent passes as his property and the killer has no rights

by surviwvorship. This provision applies to joint tenancies

in real and personal property, joint accounts 1n banks,
savings and loan associations, credit unions, and other
institutions, and any other form of co-ownership with

survivorship incidents.

(3 B named beneficiary of a bond, life insurance
policy, or other contractual arrangement who felonicusly and
intentionally kills the principal obligee or the person upon
whose life the policy is 1issued 1is noc entitled to any
benefit under the bond, policy, or other contractual
arrangement, and it becomes payable as though the killer had
predeceased the decedent.,

(4) Any other acquisition of property or interest by
the killer shall be treated 1in accordance with the
principles of this section.

(5) A final judgment of conviction of [Efelonious and
intentional killing is conclusive for purposes of this

section. In the absence of a conviction of felonious and
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intentional killing, the court may determine by a
preponderance of evidence whether the killing was felonious
and intentional for purposes of this section.

(6} This section does not affect the rights of any
person who, before rights under this section have been
adjudicated, purchases from the killer for value and without
notice property which the killer would have acquired except
for this section, but the killer is liable for the amount of
the proceeds or the value of the property. Any insurance
company, bank, or other obligor making payment according to
the terms of its policy or obligation is not liable by
reason of this section wunless prior to payment it has
received at its home office or principal address written
notice of a claim under this section.

(7) _For the purposes of this section, a felonious and

intentional killing includes a deliberate homicide as

defined in 45-5-102 and a mitigated deliberate homicide as

defined in 45-5-103."

Section 4. section 72-2-202, MCA, is amended to read:

"72-2-202. Share of spouse. The intestate share of the
surviving spouse is:

{1y 1if there is no surviving issue or if there are
surviving lssue all of whom are issue of the surviving
spouse alsc, the entire remaining estate;

(2) if there are surviving issue one or more of whom
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are not issue of the surviving spouse, as follows:
{a) if there is surviving only one such child or the
issue of one sweh child, one-half of the intestate estate;
{b} if there are surviving mere-than-ene-such-chiid-or

one-sueh-ehitd two or more children, the issue of two or

more deceased children, or one or more children and the

issue of one or more deceased children, cne-third of . the
intestate estate."

Section 5. Section 72-2-305, MCA, is amended to read:

"j72-2-305. Who may witness -- effect of witness by
beneficiary. (1) Any person generally competent to be a
witness may act as a wirness to a will.

(2) A will is not invalid because the will is signed
by an interested witness.

+33--Al}--beneficial--devises--made--in--any--wiilt-to-a
spbacribing-witness-thereto-are-votd-antess-—there-—gre--twe
sther——competent-~anbacribing--witnessea--te-the-same;-but-a
mere-charge -on-the-estate-of-the-testater-dees-—not--prevent
his-creditors~-frem-being-competent-witnesass-to-hia-witl+

té43~-ff--a--witnesa--to-vhem-any-beneficiat-devise-void
under-subsectron-+3)-ta-made-wentd-have-been-entirted-ro-any
share-of-the-estare-cf-the-teata-or-tf-rhe-teatator-had-died
tmntestate;-—such-witneas-suveceeds-to-so-much-of-the-share--as
wontd--be-drsteibueced-ta-him-onder-intestate-anceesstony—not

exceading-the-devise-or-beguest-made-to-him-in-the-witi:"
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Section 6. Section 72-2-516, MCA, is amended to read:
"72-2-516. Nonadewmption of specific devises in certain
cases. +t¥y-- f--specificatiy-deviased properry-is-secid-by-a
conservarer-ar-tf-a-condemnacion-award-er-inanrance-proceeds
are-patd-te-a-conservater-as-a-resutt-of-condemnationy;-fires
er-casuaity;-—the--speeific--devisee-—has--the--right--to--a
pecuntary--devise--equar--—t6--sa-—mMuch--ef--the--sate-prieey
cendemnation-award;-or-iasurance-proceeds-as-remains-in--the
eacate--and--rs—-tdentifiabte--—at-the-cime-of-the-decedent's
deaths-Fhis-subsection-dses-not-appiy-tf-anksequent-—-to--the
sate;--cendemnationy--sr-casuatty-tre-ts-adiudicated-that-the
disabtitey-ef-the-—teatator—-has--ceased-—-and-—the--testatrer
sgrvives-—the--adjudicatien--by--1--years---The-right-of-the
specific-davisee-under-this-subsection-—is--reduced-~by--any
right -he-has-under-sabsection-t23s

+23(1) A specific devisee has the right to the
remaining specifically devised property and:

(a}) any balance of the purchase price (together with
any security 1interest) owing from a purchaser to the
testator at death by reason of sale of the property;

(b} any amount of a condemnation award for the taking
of the property unpaid at death;

(c) any proceeds unpaid at death on fire or casualty

insurance on the property; and

{d) property owned by testator at his death, as a
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result of foreclosure or obtained in lieu of foreclosure of
the security Eor a specifically devised cbligation.

{2) If specifically devised prcperty is sold by a

conservator o©or _an agent acting within the authority of a

durable power of attaorney for a principal who is under a

disability, or if a condemnation award or insurance proceeds

dre paid to a conservator or an agent acting within the

guthority of a durable power of attorney for a principal who

is under a disability, as a result of condemnation, fire, ar

casualty, the gpecific devisee has the right tc a general

pecuniary devise egqual tec the net sale price, the

condemnation award, or the insurance  proceeds. This

subsection does not apply if after the sale, condemnation,

or casualty it is adjudicated that the disability of the

testatar has ceased and the testator survives the

adjudication by 1 year. The right of the specific devisee

under this subsection is reduced by any right he has under

subsection (1)."
Section 7. Section 72-2-517, MCA, is amended to read:
"i2 2-517. Changes in devised securities -=
distributions prior to death. (1} If the testator intended a
specific devise of certain securities rather than the
eguivalent wvalue thereof, the specific devisee is entitled

enly to:

(a) as much of the devised securities as 1s a part of
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the estate at time of the testator's death;
{b) any additional or other securities of the same
entity owned by the testator by reason of action initiated

by the entity, excluding any securities acquired by exercise

of purchase options;

{c) securities of another entity owned by the testator
as a result of a merger, consolidation, reorganization, or
other similar action initiated by the entity: and

(d) any additional securities of the entity owned by
the testator as a result of a plan of reinvestment zf-tk-is
a-regutated-investment-company.

(2) Distributions prior to death with respect to a
specifically devised security not provided for in subsection

{1) are not part of the specific devise."
Section 8. Section 72-2-704, MCA, is amended to read:

"72-2-704. Effect-of-etection-on-benefita-by--wiii--or

statute Surviving spouse —-- allowance -- exemptions., +iy-®he

surviving--spouseta--eiection~of-his-etecktive-share-dees-not
affect--the—-ahare--of--the--surviving--apouse---ander---the
provisiens--of -—-the--decedentts-witi-or-intestate-sucecesaisn
untess-the-surviving-apense-atso-expressty-rencunces-in--the
petitton-—-for-an-etective-ashare-the-benefit-of-ati-ar-any-of
the-provistonss--if--any--prevision--is--as—-reneounced;-—the
property~-—or-cther-benefit-which-would-ctherwise-have-pasaed

to-the-surviving-spouse-thereunder-ta--treatedy--subiece-—-to
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contribution--under--72-2-706¢2¥7-as—itf-che-anrviving-aspouse
had-predeceased-the-testators

2+ A surviving spouse is entitled to homestead
allowance, exempt property, and family allowance whether or
not he elects to take an elective share.”

Section 9. Section 72-3-122, MCA, is amended to read:

"72-3-122. Time limit on probate, testacy, and
appointment proceedings -- exceptions. (1) No informal
probate or appointment proceeding or formal testacy or
appointment proceeding, otner than a proceedlng to probate a
will previously probated at the testator's domicile and
appointment proceedings relating to an estate in which there
has been a pricor appeintment, may be commenced more than 3
years after the decedent's death, except:

{a) if a previous proceeding was dismissed because of
doubt about the fact of the decedent's death, appropriate
probate, appointment, or testacy proceedings may be
maintained at any time thereafter upon a finding that the
decedent's death occurred prior to the initiation of the
previous proceeding and the applicant or petiticner has not
delayed unduly in initiating the subsequent proceeding;

(b) appropriate probate, appointment, or testacy
proceedings may be maintained in relation to the estate of
an absent, disappeared, or missing person for whose estate a

conservator has been appointed at any time within 3 vyears
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after the conservator becomes able to establish the death of
the protected person; and

{c) a proceeding to contest an informally probated
will and to secure appointment of the person with legal
priority for appcintment in the event the contest 1is
successful may be commenced within the later of 12 months

from the informal probate or 3 years from the decedent's

death; and

(d) if no proceeding concerning the succession or

administration of the estate has occurred within 3 years

after the decedent's death, a formal testacy proceeding may

be commenced at any time thereaftter for the scle purpose of

establishing a devise of property which the devisee or his

successors and assigns possessed in accordance with the will

©I__property which was not possessed or claimed by anyone by

virtue of the decedent's title during the 3-year period, and

the order of the court must be limited to that property.

(2) These limitations do not apply to proceedings to
construe probated wills or determine heirs of an intestatey
nor-do--they--timit--the--right--of-—-interested-—perscns--ta
commence--informai--probate--or--appointment--proceedinga-er
format-testacy-or-appointment-proceedings-at any-time--after
3--yeara--from--the--decedentts-—-death-itf-there-have-been-no
préevieus--format--or---informat-—-probate---ar---appointment

proceedings-cammenced-in-respect-of-thac—-decedent.
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{3) In cases under (1){(a} or (1}{b) above, the date on
which a testacy or appointment proceeding 1is properly
commenced shall be deemed to be the date of the decedent’s
death for purposes of other limitations provisions of this
code which relate to the date of death.”

Section 10. sSection 72-3-213, MCA, is amended to read:

"72-3-213. Rules for grant or denial of informal
probate. (1) A will which appears to have the reqguired
signatures and which contains an attestation clause showing
that requirements of execution under 72-2-302, 72-2-303, or
72-2-306 have been met shall be probated without further
proof. In other cases the clerk may assume execution if the
will appears to be properly executed, or he may accept a
sworn statement or affidavit of any person having knowledge
of the clreoumstances of execution, whether or not the person
was a witness to the will,

(2) The application shall be denied 1f it 1indicates
that a personal representative has been appointed 1n another
county o©f this state or, except as provided in subsection
{3} below, 1E it appears that this or another wiil of the
decedent has been the subject of a previous probate arder.

{3) 1Informal probate of a will which has been
previously probated elsewhere may be granted at any time
upon written application by any interested person, together

with deposit of an authenticated copy of the will and of the
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statenent probating it Efrom the office or court where it was
first probated.

(4) A will from a place which does not provide for
probate of a will after death and which is not eligible for
probate under 72-3-212 may be probated in this state upon
receipt by the clerk of a duly authenticated copy of the
will and a duly authenticated certificate of its legal
custodian that the copy filed is a true copy and that the
will has become operative under the law of the other place.

{5) Application for informal probate which relates to
one or wmore of a known series of testamentary instruments

{(other than wilis-and--codiet}s a will and one or more

codicils to the will), the latest of which does not

expressly revoke the earlier, shall be declined.”

Section 11. Section 72-3-603, MCA, is amended to read:

*72-3-603. Notice of appointment to heirs and
devisees. (1) Not later than 30 days after his appointment,
every perscnal representative, except any speclal
administrator, shall give information of his appcintment to
the heirs and devisees, including, if there has been no
formal testacy proceeding and if the personal representative
was appointed on the assumption that the decedent died
intestate, the devisees in any will mentioned in the
application for appointment of a personal representative,

The information shall be delivered or sent by ordirary mail
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to each of the heirs and devisees whose address is
reasonably available to the personal representative. The
duty does not extend to require information to persons who
have been adjudicated in a pricr formal testacy proceeding
to have no interest in the estate.

(2) (a} The information shait must:

tay{i) include the name and address of the personal
representative;

tb+(ii) indicate that it is being sent to persons who
have or may have some interest in the estate being
administered;

tey{iii) indicate whether bond has been filed; and

tdy(iv) describe the court where papers relating to the

estate are on file.

(b) The information must state that the estate is

being administered by the personal representative under the

uniform probate code without supervision by the court but

that recipients are entitled t¢ information regarding the

administration from the persconal representative and may

petition the court in any matter relating to the estate,

including distribution of assets and expenses cof

administration,
(3) The personal representative's failure to give this
information is a breach c¢f his duty to the persons concerned

but does not affect the validity of his appointment, his
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powers, or other duties.

{4) A personal representative may lnform other persons
cf his appointment by delivery or ordinary first-class
matl."

Section 12. section 72-3-607, MCA, is amended to read:

"72-3-607. Inventory - appraisal -- copy to
department of revenue, {1) Within 3--mentha--after--his

appeintment the time required for the fiiing of a United

States estate tax return plus any extensions granted by the

internal revenue service, a personal representative, who is

not a special administrater or a successor  to  another
representative who has previously discharged this duty,
shall prepare and file or mail an inventery, which inventory
shall include listing of all property which:

fa) the decedent owned, had an interest in or control
cover, individualily, in cemmon, or jointly, or otherwise had
at the time of his death;

(b}  the decedent had possessory or dispository rights
over at the time of his death or had disposed of for less
than its fair market wvalue within 3 years cf his death; or

(cy was affected by the decedent's death for the
purpose of inheritance or estate taxes.

{2) The inventory shall include a statement of the
full and true value of the decedent's interest in every item

listed 1n such inventory. In this connection the personal
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representative shall appcint one or more qualified and
disinterested persons te assist him in ascertaining the fair
market wvalue as of the date of the decedent's death of all
assets included in the estate. ©Different perscons may be
employed rto appraise different kinds of assets included in
the estate. The names and addresses of any appraiser shall
be indicated on the jiaventory with the item or items he
appraised.

(1) The personal representative shall send a copy of
the 1nventory to interested perscns who reguest it, or he
may file the original of the invenicry with the court, In
any event, a copy of the inventory and statement of value
shall be mailed to the department of revenuye.”

Section 13. section 72-3-805, MCA, is amended to read:

"72-3-805. Allowance and disallowance of claims ——
interest on allowed claims. (1) As to claims presented in
the manner described in 72-3-804 within the time limit
prescribed in 72-3-803, the personal representative may malil
a notice to any claimant stating that the claim has been
dizailowed, If, after allowing or disallowing a c¢laim, the
personal representative changes his decision concerning the
claim, he shall notify the claimant. The personal
representative may not change a disallowance of a claim
after the time for the claimant to file a petition for

allowance or to commence a proceeding on the claim has run
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and the claim has been barred. Every claim which is
disallowed in whole or in part by the personal
representative is barred so far as not allowed wunless the
claimant files a petition for allowance in the court or
commences a proceeding against the personal representative
noct later than 60 days after the mailing of the notice of
disallowance or partial allowance if the notice warns the
claimant of the impending bar. Failure of the personal
representative to mail notice to a ¢laimant of action on his
claim for 60 days after the time for original presentation
of the claim has expired has the effect of a notice of
disatitowance allowance.

{2) After allowing or disallowing a claim, the

personal representative may change the allowance or

disallowance as provided in this section. The personal

representative may change the allowance to a disallowance,

in whole or in part, prior to payment, but not after

allowance by a court order or_ judgment or an order directing

payment of the claim. The perscnal representative shall

notify the claimant of the change to disallowance, and the

disallowed claim is then subject to bar as provided in

subsection {1). The personal representative may change a

disallowance to an allowance, in whole or in part, until it

is barred under subsection {1). After it is barred, it may

be allowed and paid only if the estate is solvent and aill
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successors whose interests would be affected consent.

t2¥(3} Upon the petition of the personal
representative or of a claimant 1in a proceecding for the
purpose, the court may allow, in whole or in part, any claim
or claims presented to the perscnal representat:ve or filed
with the clerk of the court in due time and not barred by
subsection (1) ef-this-section. Notice in this proceeding
shall be given to the claimant, the personal representative,
and those other persons interested in the estate as the
court may direct by order entered at the time the praceeding
is commenced.

£3¥(4) A judgment in a proceeding 1in another court
against a personal representative to enforce a claim against
a decedent's estate is an allowance of the claim.

t43(5) Unless otherwise provided in any judgment in
another court entered against the personal representative,
an allowed e}atms—-bear claim bears interest at the legal
rate for the period commencing 60 days after the time Eor
original pregentation of the claim has expired unliess based
on a contract making a provision for interest, in which case
they-bear the claim bears interest in accordance with that
provision.”

Section 14. section 72-3-902, MCA, 1s amended to read:

*72-3-902. Distribution in kind preferred -— method —--

valuation. Unless a contrary intention is indicated by the
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will, the distributable assets of a decedent's estate shall
be distributed in kind to the extent possible through
application of the following provisions:

{1y A specific devisee is entitled to discribution of
the thing devised to him, and a spouse or child who has
selected particular assets of an estate as provided in
72-2-802 shall receive the items selected.

(2) Any homestead or family allowance or devise

payable-tn of a stated sum of money may be satisfied by

vatue i1n kind, provided:

(a) the person entitled to the payment has not
demanded payment in cash;

(b) the property distributed in kind 1s valued at fair
market valiue as of the date of its distribution; and

(c) no residuary devisee has requested that the asse

rr

in question remain a part of the residue of the estate.

{3) For the purpose of valuation under subsection (2},
securtties any security regularly traded on a recognized
exchanges exchange, if distributed in kind, are is valued at
the price tor the last sale of like securities traded on the
business day prior to distribution or, if there was no sale
on  that day, at the median between amounts bid and effered
asked at the close of that day. Assets An asset consisting
of ewms a sum owed the decedent or the estate by a solvent

debtoers debtor as to which there is no known dispute or
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defense are is valued at the sum due with accrued interest
or discounted to the date of distribution, For assets an
asset which de-net-have has no readily ascertainable vaiues
value, a valuaticn as of a date not more than 30 days prior
to the date of distribution, if otherwlise reasonable,
controls. For purposes of facilitating distribution, the
personal representative may ascertain the value of the
assets any asset as of the time of the prcposed distribution
in any reasonable way, including the employment of gualified
appraisers, even 1E the assets asset may have been
previously appraised.

{4) The residuary estate shall be distributed in kind
if-there-is-no-abijection-to-the-proposed-disatribution-and-it
ts-practicable-to-distribute-undivided-intereses---in--other
ecasesa;——reaiduary--property—-may-—be-converted-into-cash-for
diatribution any equitable manner.”

Section 15. Section 72-3-917, MCA, is amended to read:

*72-3-917. Distribution to person under disability.
{1) A personal representative may discharge his obligation
to distribute to any person under legal disability by
distributing to---his-—eonservator—-or--any--other--peraon
attthorized-by-thia-code-sr-ctherwise-to-give-a-vatid-recetpt

and-diseharge-for-the-distribution in a manner expressly

provided in_the will.

(2} Unless contrary to an express provision in the
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will, the personal representative may discharge nis

obligation to distribute ¢to a mincr or person under other

disability as authorized by 72-5-501 or any other statute.

If the personal representative knows that a conservator has

been appointed or that a proceeding for appointment of a

conservator is pending, the personal representative is

authorized to distribute only to the conservator.

{(3) t(a) If the heir or devisee is under disability
other than minority, the personal representative is

authorized to distribute to:

{i) an attorney-in-fact who has authority under a

power of attorney to receive property for that person; or

{(ii) the spouse, parent, or other close relative with

whom the person under disability resides if the distributicn

is of amounts not exceeding $10,000 a year or property not

exceeding $10,000 in wvalue, unless the court authorizes a

larger amount ar greater value,

{(b) Any person receiving money or property for the

disabled person is obligated to apply the money or property

to the supporr of that person, but may not pay himself

except by way of reimbursement for cut-of-pocket expenses

for goods and services necessary _for the support of the

disabled person. Excess sums must be preserved for future

support of the disabled person. The personal representative

is not responsible for the proper application of money or
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property distributed pursuant to this subsection (3)."

Section 16. Section 72-3-1103, MCaA, is amended to
read:

"72-3-1103. Summary procedure for disbursement and
distribution., If it appears from the inventory and appraisal
that the value cf the mnet--distributabie--estate--does--not
exceed--577588-or-the-vatue-cf-+the entire estate, less liens
and encumbrances, does not exceed homestead allowance,
exempt property, family allowance, costs and expenses of
administration, reascnable funeral expenses, and reascnable
and necessary medical and hospital expenses cof the last
illness o¢f the decedent, the personal representative,
without gilving notice tc the creditors, may immediately
disburse and distribute the estate to the persons entitled
theretoc and file a closing statement as provided in
72-3-1104."

Section 17. Section 72-3-1104, MCA, 1is amended to
read:

"72-3-1104. Clesing by sworn statement of personal
representative —-- termination of appointment. (1) Unless
prohibited by order of the court and except for estates
being administered by supervised personal representatives, a
personal representative may close an estate administered
under the summary procedures of 72-3-1103 by filing with the

court, at any time after disbursement and distribution of
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the estate, a verified statement stating that:

(a) to the best knowledge of the personal
representative, the--vatne--sf-the-net-drstributable-estatre
did-noe-exceed-$735500-or the value of the entire estate,
less 1liens and encumbrances, did not exceed homestead
allowance, exempt property, family allowance, costs and
expenses of administration, reasonable funeral expenses, and
reasonable, necessary medical and hospital expenses of the
last illness of the decedent;

{b) the personal representative has fully administered
the estate by payment of inheritance taxes and by disbursing
and distributing it to the persons entitled thereto; and

(c} the personal representative has sent a copy of the
closing statement to all distributees of the estate and to
all creditors or other claimants of whom he is aware whosze
claims are neither paid nor barred and has furnished a full
account in writing of his administration to the distributees
whase interests are affected.

(2y 1f no actions or proceedings involving the
personal representative are pending in the court 1 year
after the closing statement is filed, the appointment of the
personal representative terminates.

{3} A <closing statement filed under this section has

the same effect as one filed under 72-3-1004."

Section 18. section 72-5-302, MCA, is amended to read:
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*72-5-302. Testamentary appcintment of guardian for
incapacitated person -- when effective -~ priorities. (1)
The parent of an unmarried incapacitated person may aQEOint

by will appsint or other writing signed by the parent and

attested by at least two witnesses a guardian of the

incapacitated person. A--testementary If both parents are

dead or the surviving parent is adjudged Iincapacitated, a

parental appointment by--a--parent becomes effective when,
after having given 7 days' prior written notice of his
intention to do so to the incapacitated person and to the
person having his care of the person or to his the nearest
adult relative, the guardian files acceptance of appointment
in the court in which the will is infarmally or formally
prcbated, if~-pricr-thereto-both--parents--are--dead--or--the
aurviving--parent-is-asdindged-incapacitateds cr, in the case

of a ncntestamentary nominating instrument, in the court at

the place where the incapacitated person resides or is

present. The notice must state that the appointment wmay be

terminated by filing a written objection in the court, as

provided by 72-5-304, If both parents are dead, an effective
appointment by the parent who died later has priority uniess
re—-ts--eerminated -by-—rhe--dental--ef--probate--in--formail
proceedings.

{2) The spouse of a married incapacitated person may

appoint by will mppetnt or other writing signed by the
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spouse and attested by at least two witnesses a guardian of

the incapacitated person. The appointment becomes effective
when, after having given 7 days' prior written notice of his
intenticn to do so to the incapacitated person and to the

person having hrs care of the incapacitated person or to his

the nearest adult relative, the guardian files acceptance of
appointment in the court in which the will is informally or

formally probateds or, 1in the case of nontestamentary

nominating instrument, in the court at the place where the

incapacitated person resides or is present. The notice must

state that the appointment may be terminated by filing a

written objection in the court, as provided by 72-5-304. An

effective appointment by a spouse has priority over an
appointment by a parent unteas—-it--is-terminated-by-the
dentat-of-probate-in-formal-proceedings.”
Section 19. Section 72-5-303, MCA, is amended to read:
"72-5-303. Recognition of appointment of guardian by
foreign will. ®his-state-shall-recognize-a-testamentary An
appointment effected by £filing the guardian's acceptance

under a will probated at-the-testateris in the state of the

decedent's domicile in-anether-state is effective in this

state."
Section 20. Section 72-5-304, MCA, is amended to read:
"72-5-3v4. Objeclion by alleged incapacitated person

to testamentary appcintment. On Upon the filing with in the
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court in which the will was probated or, in the case of a

nontestamentary nominating instrument, in_the court at  the

place where the incapacitated perscon resides or is present,

of written cbjection to the appointment by the incapacitated

person  for whom a teestamentary parental or spousal

appointment of guardian has been made, the appointment is
terminated. An objection does not prevent appointment by the
court in a proper proceeding of the eestamentary parental or
spousal nominee or any cther suitable person upon an
adjudication of 1incapacity 1in proceedings under this-part

72-5-305 through 272-5-325."

Section 21. Section 72-5-325, MCA, is amended to read:
®72-5-325, Petition for removal or resignation of
guardian -- termination of incapacity. {1} On petition of
the ward or any person interested in his the ward's welfare,
the court, afrer hearing, may remove a guardian and--appeint
m--aneesaaar 1if in the best Iinterests of the ward. On

petition of the guardian, the court, after hearing, may

accept hits a resignation and-make-any-other-order-which-may
be-apprzpriate.

(2) An corder adjudicating incapacity may specify a
minimum period, not exceeding t-year 6 months, during which
ne a petition for an adjudication that the ward is no longer
incapacitated may not be filed without special leave.

Subject to ¢thits that restriction, the ward or any person
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interested in his the welfare of the ward may petition for
an order that ke rhe ward is no longer incapacitated and for
removai---er---reatgnation termination cf the guardian
guardianship. A request for thts an order may also be made
by-informat-terter informally to the court er-iudge, and any
person who krowingly interferes with transmission of thia
ktnd-of the request to-the-eourt-or-judge may be adjudged
guilty of contempt of court,

(1) Before--remeving--a Upon removal, resignation, or

death of the guardians-meecepring-the-resignaticn-of-a or if
the guardiany--sr—-ordering--that--a--wardis-incapactty-has

terminated is determined to be incapacitated, the courts

fotlowing-the-same-procedures-to-aafequard-the-righta-of-the
ward--as--apply-to-a-petition-fer-appointment-of-a-guardrany
may send-a-visiter-to-the-res:idence-of-the-present appoint a
successor guardian and te-the-piace-where-the--ward--resides
or--its-detained;-te-observe-conditticns-and-report-in-writing

to-the-ceurts make any other appropriate order. Before

appointing a successor guardian or ordering that a ward's

incapacity has terminated, the court shall follow the same

procedures to safeguard the rights of the ward that apply to

a petition for appointment of a guardian."

Section 22. section 72-5-438, MCA, is amended to read:
*72-5-438. BAccounts -—- final and intermediate., (1)

Hntess-watved-by-the--eourts--every Each conservator muast
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shall account to the court for hia administration of the
trust not less than annually fer--the--preceding--year--and

atse, unless the court directs ctherwise, upon his

resignation or removal, and at other times as the court may

direct. A--copy--of--the--account--must--be-served-upon-the
protected-persents-parent;-guardianm;-chtrid;-—-or--sibitng--%f
that-persen—has-made-an-effective-request-under-72-5-4684~+ On
termination of the protected perscn's minority or
disability, a conservator may shall account to the court or
he-~-may--a¢ecount to the former formerly protected person or

his-personat-representattve the successcrs of that person.

{2) Subject to appeal or vacation within the time
permitted, an order mads-upen, after notice and hearing,
allowing an intermediate account of a oonservator
adjudicates as to hts liabilities concerning the matters

considered in connection knerewith with the hearing; and an

order made-upon, following notice and hearing, allowing a
final account adjudicates as to all previously unsettled
liabilities of the conservator to the protected person or

his the protected person's successors relating to the

conservatorship.

(3) In connection with any account, the court may
reguire a conservator to submit to a physical check of the
estate in-his-centrel, to be made in any manner the court

may-specify specifies.
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t4y--dpon-fatiure;-as-determined-by-the-cterh-of-courts;
of--the—-conservator-—to-—-fite--an-annuat-acconnt;-the-ceurt
shati-order-the-conaservater-ts-£ite--the--account--and--give
gond-canse-for-his-fatiyre-ro-fite-a-timety-accsunts”

Section 23. Section 72-5-435, MCA, is amended to read:

"72~-5-435. Persons dealing with conservator -
protection. (1) A person who in good faith either assists a
conservator or deals with him for value in any transaction
other than those requiring a court order as provided in
72-3-421 is protected as if the conservator properly
exercised the power. The fact that a person knowingly deals
with a conservator does not alone require the person to
inguire into the existence of a power cr the propriety of
its exercise, except that restrictions on powers of
conservators which are endorsed on letters as provided in
72-5-430 are effective as to third persons. A person is not
bound to see to the proper application of estate assets paid
or delivered to a conservator.

{2) The protection here expressed in this section
extends to instances--—in-—-which--aeme any procedural
irregularity or jurisdicticnal defect oceurred occurring in
proceedings leading to the issuance of letters and is not a

substitution for protection provided by comparable

provisions of the law relating to commercial transactions or

laws simplifying transfers of securities by fiduciaries.
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{3) The protection here expressed is not by
substitution for that provided by comparable provisions of
the 1laws relating to ccommercial transactions and laws
simplifying transters of securities by fiduclaries.”

Section 24. Section 72-5-501, MCA, is amended to read:

"72-5-501. When power of attorney not affected by

disability. (1) A durable power of attorney is a power of
attorney by which a principal designates another his
attorney-in-fact or agent in writing and the writing
contains the words, "This power of attorney shall not be

affected by subsequent disability or Llncapacity of the
principal or lapse cf time" or "This power of attorney shall
beccme effective upon the disability or incapacity of the
principal” or similar words showing the intent of the
principal that the authority conferred shall be exercisable
notwithstanding the principal's subseguent disability or
incapacity, and, unless it states a time of termination,
notwithstanding the lapse of time since the executicn of the
instrument. All acts done by the attorney-in-fact or-agent
pursuant to the a durable power of attorney during any
period of disability or incapacity er-dneertainty-as-to
whether of the principal is-dead--or--ative have the same
effect and inure to the benefit of and bind the principal
and his successors in interest as if the principal were

alive, competent, and not disabled. Unless the instrument
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states a time of termination, the pcwer is exercisable

notwithstanding the lapse of time since the execution of the

instrument.,

{2) 1I1f a conservator thereafter is appointed for the
principal, the atrtorney-in-fact or agent, during the
continuance of the appointment, is accountable to the
conservator as well as the principal. The conservator has
the same power to revoke or amend the power of attorney that
the principal would have had if he were not disabled or
incapacitated. A principal may nominate, by a durable power
of attorney, the conservator of his estate or guardian of
his person for consideration by the court 1if protective
proceedings for the principal's person or estate are
thermsafter later commenced. The court shall make its
appointment in accordance with the principal's most recent
nominatien in a duraple power of attorney exvept for good
cause or disqualification.”

Section 25. section 72-16-301, MCA, is amended to
read:

"72-16-301. Taxable transfers generally -
contemplation of death. (1) A tax shall be and is hereby
imposed upon any transfer of preoperty, real, personal, or
mixed, or any interest therein or income therefrom in trust
or atherwise to any person, association, or corporation in

tiw  following cases, except as hereinafter provided in this
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section:

tf¥{a) when the transfer is by will or by intestate
laws of this state from any person dying pcssessed of the
property while a resident of the state;

t2¥(b) when a transfer is by will or intestate law of
property within the state or within its jurisdiction and the
decedent was a nonresident cof the 3tate at the time of his
death; or

t3¥(c} when the transfer is of property made by a
resident or by a nonresident when such nonresident's
property is within the state or within its jurisdiction by
deed, grant, bargain, sale, or gift made in contemplation of
the death of ¢the grantor, vendor, ¢r donor or intended to
take effect in possession or enjoyment at or after such

death. Every

{2) No transfer by-deedi-grantr-bargainrz-salte;-er-gife

made within--3—-yeara-prioer-te—the before the 3-year pericod

ending on the date of the decedent’'s death of--the--grantery

vendor, --er-dener-ef-a-material-part-of-his-estate-or-in-the
nature sf-a-firat-disposttion-or--discribution--thereof-—and
withent--a--fatr--consideratton-—tn--money--or-moneyla-worth
shallz-untess-shown-to-the-cantrarys be deemed considered to
have been made in contemplation of death. within-the-meaning
of-this aection;--but--—no-—-such--transfer——by--deedy——grants;

bargain;-aalte;-or-gift-made-before-such
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({3) Every transfer during the 3-year period shall-be

treated-as-having--been--made--in--contemptation--of--death~
However;-—nothing--herein--contained-shati-pe-deemed-to-have
modifredy-amended;-or-repented-the-provistons-of--22-16-306+

ending on the date of the decedent’'s death must be

considered to have been made in contemplation of death,

except:

{a) no transfer shown to be a bona fide sale Ffor an

adequate and full consideration in money or money's worth

may be considered to be a gift made in contemplation of

death;

{b) if rhe transfer was a gift to a donee made during

the calendar year and if the decedent was not required by

section 6019 of the internal revenue code to file any gift

tax return for the year with respect to the donee, the

transfer may not be considered toc be a gift made in

contemplation of death.

(4) Subsection (3) does not apply to any transfer with

respect to a life insurance policy."

Section 26. Section 72-16-302, MCA, is amended to
read:

"72-16-302. Transfer under power of appointment.
hherever-—-Any--persasn-or-corporation-shati-exerctse-a (1) To

the extent of any property with respect to which the

decedent has at the time of his death a _general power of
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appointment derived-from-any-disposition—-—ef--property--made
etther--before-or-after-March-57-1923, such appointment-when

made property shall be deemed considered to have been

transferred in a transfer taxable under the provisions of

parts 1 through 8, in-the-same-manner-as-though-the-property
to-which-suech-appointment-retates-betonged-absotutety-co-the
denee-of-such-powar-snd-had-been-bequeathed--or--devised--by
ageh--denee--by--witti---Hhenever--any-person-or-corporatton
possessing-such-a-pewer-af-appointment-3s-dertved-shari-omit
ar-fari-to--exarcise-——the--same--within-—eche--time--provided
therefar;-~in-whole-ar-in-part;-a-transfer-taxabte-ander-the
provisions-sf-parts-i-through-8--shati--be--deemed- -to--take
place-to-the-extent-of-auch-smission-or-fativres—itn-ethe-aame
manner-——as--theugh--the--persons--sr--corperationa--thereby
becoming-entitied-to-the-—-possessien--or--gnjoyment--of--che
propecty--to--which-such-power-reiated-had-succeeded-thereto
by-a-witt-of-the-donee-ocf-the-power-failing-te-exercise-such
povery-taking--effect--at--the--time-—of--such~-omission--or

fattures whether or not the decedent exercised the power cf

appointment,

{2) The term "general power of appointment” means a

power that is exercisable in favor of the decedent, his

estate, his creditors, or the creditors of his estate,

except that a power to consume, invade, or appropriate

property for the benefit of the decedent which is limited by
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an ascertainable standard relating to the health, education,

support, or maintenance of the decedent may not be

considered a general power cf appointment."

Section 27. section 72-16-303, MCA, is amended

to

read:
"72-16-303. Joint estates -- transfer by right of
survivorship taxable. (1) Whenever any property;-nowever
acquived;--reai--or--perssnatr---tangibte---sr---intangibte;

tnciuding---government-—-bonds—-of--phe--Hnited--States; is
tnaeribed-in-eo-ewnerahip-farmy held by two or more perscns
in joint tenancy or--as--tenants--by--the-entirety;-er-is
deposited-in-any-bank-or-cther-depesitary-in-the-Joinc-names
af-tws-er-more--persons--and--payable--to--the--surviver--or
sitvivera-—of-—them-upen-the-death-sf-ane-of-them with right

of survivarship, the right of the surviver or survivors to

the immedjate possession or ownership is a taxable transfer.

(2) The tax 1s upon--the--transfer--of--decedentts
tnteresty-cne-haif-or-sther-proper-fractien;-as-evidenced-by
the-writren-inatroment-creating——the--samez--as~-theagh--the
praperty to-which the-tranafer—relates-beltonged-te-the-joint
tenantsy-~tenanta-by-the-entirecy;-4oint-depeairara;-hotders
tn-co-ewnership-form;-or-persons;-as-tenants-in--common--and
hed-—-beeny—-for--inheritance-—tax--purposes;-—-bequeathed--or
devised-to-the-surviveor-or-survivora-by--witl;--execept--snch

partf—therccf—as*may—be—:hown~to—have—originaiiy‘be}onged—ta
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the-sprviver-and-never-te-have-beionged-to-the-decedent-when
the-surviving-jotnt-tenant-is--a--sponse--or—-tssne--cf--the
decedents---In--att--ather--eases;—~rhe--futi--vatde--of-the
property-shati-be-taxabte;-except-the-pertion-—theresf--khat
ortginatty--bBetonged--te—-the--survivor~-and-asa-to-whieh-the
decedent-had-made-neo-centributtons-tf-the-decedent-had--made
a-—contribukion~te-the-ownership-of-the-propertys-the-ameunt
sf-the-contritbutton-sratl-be-taxabies
t34+--¥hia—aection-shati-not-be-conatrued-ta--repeat--or
medify-—the-previsions-of-72-16-381t3y- on the full value of

the property held as joint tenants with right of

survivorship, except a part of the property as may be shown

to have originally belonged to the survivor or survivors and

never to have been received or acguired by the latter from

the decedent for less than adequate and full consideration

in money or money's worth. When the property or any part of

the property, or part of the consideration with which the

property was acquired, is shown to have been at any time

acquired by the other person from the decedent for less than

an adequate and full consideration in money or money's

worth, only the part of the value of the property as is

proportionate to the consideration furnished by the other

person may be excepted. When any property has been acquired

by gift, bequest, devise, or inheritance as joint tenants

with right of survivorship and _their interests are not
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otherwise specified or fixed by law, the tax is on the value

of a fractional part to be determined by dividing the value

of the property by the number of joint tenants with right of

survivorship."

Section 28. sSection 72-16-906, MCA, is amended to
read:

"72-16-906. Required filings. The personal
representative of the estate of any decedent whose estate is
subject to the payment of a United States estate tax shall
file dupittecates a duplicate of the United States estate tax
returns return with the distriect--conrt--of-—the--county-—-in
which--such-~estate-its-being-probated-and-with-the department
of revenue. He shall also file with-such-courc-and with the
department a certificate or other evidence from the internal

revenue service showing the amount of the United States

estate tax as computed by that-agemey the internal revenue

service.”

SECTION 29. secTIioN 72-26-502, MCA, IS AMENDED TO

READ:
"72-26-502. pefinitions. As used 1in this chapter,

unless the context regquires otherwise, the Eollowing

definitions apply:

(1) "Adult" means an individual who has attained the

age of 18 21 years.

{2) "Benefit plan" means an employer's plan for the
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benefit of an employee or partner.
(3) “Broker"” means a person lawfully engaged in the
business of effecting transactions 1in securities or

commodities for the person's cown account or for the account
of others.

{4y "Conservator" means a person appointed or
qualified by a court to act as general, limited, or
temporary guardian cf a minor's property or a person legally
authorized tc perform substantially the same functions.

(5} "Court" means district court.

(6) "Custodial property”" means:

fa) any interest in property transferred to a

custodian under this chapter; and

{b) the income from and proceeds of that interest in
property.
(7) "Custodian" means a person so designated under

72-26-603 or a successor or substitute custodian designated

under 72-26-801.

(8) ‘"Financial institution™ means a bank, trust
company, savings institution, or c¢redit union chartered and
supervised under state or federal law.

(9) "Legal representatcive” means an individual's
personal representative or conservator.

(10) "Member of the minor's family" means the minor's

parent, stepparent, spouse, grandparent, brother, sister,
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uncle, ©or aunt, whether of the whole or half blood or by
adoption.

(l11) "Minor" means an individual who has not attained
the age of 18 21 years.

(12)y "Person" means an individual, corporation,
organization, or other legal entity.

(13) "Personal representative” means an executor,
administrator, successor personal representative, or special
administrator of a decedent's estate or a perscn legally
authorized to perform substantially the same functions,

(14} "State" includes any state of the United States,
the District of Columbia, the Commonwealth of Puerto Rico,
and any territory or pcssession subject to the legislative
authority of the United States.

(15) "Transfer” means a transactlon that creates
custodial property und:zr 72-26-603.

(16) "Transferor" means a person who makes a transfer
under this chapter.

(17) "Trust company” means a financial institution,
corporation, ©r other legal entity authorized to exercise
general trust powers.”

NEW SECTION. Section 30. Requirement that beneficiary
survive insured by 120 hours. A beneficiary in a policy of
life or accident insurance who does not survive the insured

by 120 hours is treated as if he had predeceased the insured
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unless the pelicy o©f insurance contains some language
dealing explicitly with simultaneous deaths or deaths in a
common disaster or requiring that the beneficiary survive
the insured for a stated period in order to receive cthe
proceeds of the policy.

NEWw SECTION. Section 31. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of

{this act}.

NEW SECTION. Section 32. codification instruction.
[Section 23 30} is intended to be codified as an integral
part of Title 33, chapter 20, and the provisicons of Title
33, chapter 20, apply to {section 29 30}.

-End-
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SENATE BILL NO. 331

INTRODUCED BY BISHOP

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENFRALLY REVISE THE
UNIFCRM PROBATE CODE AND RELATED LAW; REQUIRING A 120-HOUR
SURVIVORSHIP TO COLLECT INSURANCE PROCEEDS; AND AMENDING
SECTIONS 40-8-125, 72-1-108, 72-2-104, 72-2-202, 72-2-305,
72-2-516, 72-2-517, 72-2-704, 72-3-122, 72-3-213, 72-3-601,
72-3-6017, 72-3-805, 72-3-902, 72-3-917, 72-3-1103,
72-3-1104, 72-5-302 THROUGH 72-5-304, 72-5-325, 72-5-435,
72-5-438, 72-5-501, 72-16-301 THROUGH 72-16-303, ANE

72-16-906, AND 72-26-502, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 40-8-125, MCA, is amended to read:
“40-8-125. Effect of final decree. (1) After the fimal

decree of adoption ig entered, the relation of parent and

child and all the rights, duties, and other legal
consequences of the natural relation of child and parent
shall thereafter exist between such adopted child and the
adoptive parents adopting such child and the kindred e¢f the
adoptive parents. FProm--the--date--of--the-final-decree-of
adoptiony-the-chrid-shatii-be-entitled-to--inherit--reat--and
perscnnl--property-from-and-through-the-adoptive-parents-and

the-kindred-of -the-adeptive-parents-in-accordance-—-with--the
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There is no change on S8 331 and
will not be reprinted. Please
refer to second reading (yellow)
for complete text.
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STANDING COMMITTEE REPQRT

Maréh 9, 19499
Page 1 of 1

Mr. Speaker: We, the committee on Judiciary report that SENATE

BILL 331 (third reading copy -- blue) be concurred in as

amended.
Signed:
Kelly Afdy, Vice-Cllairman

WILL CARRY THIS BILL ON THE HOUSE FLOOR]

[REP.

And, that such amendment read:

1, Page 33, line 18,
Following: "(3)"
Insert: "(b)"

HOUSE
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SENATE BILL NO. 331

INTRODUCED BY BISHOP

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
UNIFORM PROPATE CODE AND RELATED LAW; REQUIRING A 120-HOUR
SURVIVORSHIF TO COLLECT INSURANCE PROCEEDS; AND AMENDING
SECTIONS 40-8-125, 72-1-108, 72-2-104, 72-2-202, 72-2-305,
72-2-516, 72-2-517%, 72-2-704, 72-3-122, 72-3-213, 72-3-603,
72-3-607, 72-3-805, 72-3-902, 72-3-917, 72-3-1103,
72-3-1104, 72-5-302 THROUGH 72-5-304, 72-5-325, 72-5-435,
72-5-438, 72-5-501, 72-16-301 THROUGH 72-16-303, AND

72-16-906, AND 72-26-502, MCA."

BE IT ENACTED-BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 40-8-125, MCA, is amended to read:
“40-8-125. Effect of final decree. (1) After the final

decree of adoption is entered, the relation of parent and

child and all the rights, duties, and other legal
consequences of the natural relation of «child and parent
shall thereafter exist between such adopted child and the
adoptive parents adopting such child and the kindred of the
adoptive parents. FProm--the--date--of--the-£inat-decree-of
adoptiony-the-chitd-shati-be-entitled-to--inherit--reat--and
personal--properkty-£from-and-threegh-the-adoptive-parents-and

the-kindred~of-the-adoptive-parenta-in-acecordance--with--the
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statutea—-of--desecent--and--diatribukion--and--the--adoptive
parents-and-their—-kindred-shati-be-entitted-to-inherit--reat
and---personat-—-properey——£fram-—-and--throngh-—-thea-—ehiid-—in
acecordance-with-said-statutess

{2) After a the final decree of adoption 1is entered,
the natural parents and the kindred of the natural parents
of the adopted child, unless they are the adoptive parents
or the spouse of an adoptive parent, shall be relieved of
all parental responsibilities for said child and have no
rights over such adopted child or-to-his-property-by-descent
and-distribution.

{3) The relationship of parent and c¢hild for the

purposes of intestate succession is governed by Title 72."

Section 2. section 72-1-108, MCA, is amended to read:

"®72-1-108. Evidential rules applicable ~- evidence as
to death or status. (1} In proceedings under this code the
rules of evidence in courts of general jurisdiction,
including any relating to simultaneous deaths, are
applicable unless specifically displaced by the code.

(2) In addition, the following rules relating to
determination of death and status are applicable:

{a) A certified or authenticated copy of a death
certificate purporting to be issued by an official or agency
of the place where the death purportedly occurred 1is prima

facie proof of the fact, place, date, and time of death and

-2- SB 331
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the identity of the decedent.

{b) A certified or authenticated copy of any record or
report of a governmental agency, domestic or foreign, that a
person is missing, detained, dead, or alive is prima facie
evidence of the status and of the dates, circumstances, and
places disclosed by the record or report.

{c} 1In the absence of prima facie evidence of death

under subsection (2){a) or [2){b), the fact of death may be

established by clear and convincing evidence, including

circumstantial evidence.

tey{d) A person whose death is not established under

sybsections {2){a) through (2){c), who is absent for a

continuous period of # 5 years, during which he has not been
heard from, and whose absence 1is not satisfactorily
explained after diligent search or inquiry is presumed to be
dead. His death is presumed to have occurred at the end of
the periagd unless there is sufficient evidence for
determining that death occurred earlier,”

Section 3. Section 72-2-104, MCA, is amended to read:

"72-2-104. Homicide —~ effect on intestate succession,
wills, joint assets, life insurance, and beneficiary
designations. (1) A surviving spouse, heir, or devisee who
felonicusly and intentionally kills the decedent is not
entitled to any benefits under the will or under this

chapter, and the estate of the decedent passes as if the
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killer had predeceased the decedent. Property appointed by
the will of the decedent to or for the benefit of the killer
passes as if the killer had predeceased the decedent.

(2) Any joint tenant who feloniously and intentionally
kills another Jjoint tenant thereby effects a severance of
the interest of the decedent so that the share of the
decedent passes as his property and the killer has no rights
by survivorship. This provision applies to joint tenancies
in real and personal property, Jeoint accounts 1in banks,
savings and loan associations, credit unions, and other
institutions, and any other form of co-ownership with
survivorship incidents.

(3) A named beneficiary of a bond, life insurance
policy, or other contractual arrangement who feloniously and
intentionally kills the principal obligee or the person upon
whose life the policy is 1issued is not entitled to any
benefit under the bond, policy, or other ceontractual
arrangement, and it becomes payable as though the killer had
predeceased the decedent.

(4) Any other acquisition of property or interest by
the killer shall be treated in accordance with the
principles of this section.

(5) A final judgment of conviction of felonious and
intentional killing is conclusive for purposes of this

section. In the absence of a conviction of felonious and
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intentional killing, the court may determine by a
preponderance of evidence whether the killing was felonious
and intentional for purposes of this section.

(6} This section does not affect the rights of any
person who, before rights under this section have been
adjudicated, purchases from the killer for value and without
notice property which the killer would have acquired except
for this section, but the killer is liable for the amount of
the proceeds or the value of the property. Any insurance
company, bank, or other obligor making payment according to
the terms of its policy or obligation is not liable by
reason of this section unless prior Lto payment it has
received at its home office or principal address written
notice of a claim under this section.

{7} For the purposes of this section, a felonious and

intentional killing includes a deliberate homicide as

defined in 45=-5-102 and a mitigated deliberate homicide as

defined in 45-5-103."

Section 4. section 72-2-202, MCA, is amended to read:

"72-2-202. Share of spouse. The intestate share of the
surviving spouse is:

(1) if there 1is no surviving issue or if there are
surviving issue all of whom are issue of the surviving
spouse also, the entire remaining estate;

(2) if there are surviving issue one or more of whom
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are not issue of the surviving spouse, as follows:
fa}) if there is surviving only one sueh child or the
issue of one such child, one-half of the intestate estate;
(b) if there are surviving mere-than-smne-such-ehtid-or

one-such-child two or more children, the issue of two or

more deceased children, or one or more children and the

issue of one or more deceased children, one-third of the
intestate estate."

Section 5. Section 72-2-305, MCA, is amended to read:

"72-2-305. Who may witness -- effect of witness by
beneficiary. (1) Any person generally competent to be a
witness may act as a witness to a will.

(2) A will is not invalid because the will 1is signed
by an interested witness,

t3y--Att~-beneficiat--devisea—-made--in--any--witl-te-a
subscribing-witness-thereto-are-void-unleas--there--are--twoe
other-—eosmpetent--subsceribing--witnesses--to-the-same;-but-a
mere-echarge-on-the-estate-of-the-testater-dees--not--prevent
his-ereditors-from-being-competent-witnesses-to-hia-witis

td4t--ff--a--witness--to-whem-any-benefitecint-devise-void
under-subsectieon-t3y-+s-made-woultd-have-been-entitied-to-any
share-of-the-estate-cf-the-testator-if-the-testator-had-dted
intestarer-sueh-witness-suceeecds-to-so-Much-af-the-share--as
would--be-distributed~toa-him-under-intestate-successiony-—nat

exceeding-the-devise-or-beguest-made-ts-him-in-the-witis"
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Section 6. section 72-2-516, MCA, iS amended to read:

"72-2-516. Nonademption of specific devises in certain
cases. ti)y--if--specificaliy--devised-property-is-soid-by-a
conservator-or-if-a-condemnation-award-sr-insurance-proceeds
are-paid-to-a-conservator-as-a-resuit-of-condemnation;~firas
or-casuatty;-—the-—specific—-deviaee--has--the--right-—te--a
pecuniary--devise--equal--to--se—-much--of--the--sate-prieca;
condemnation-award; -or-imaurancse-procesds-gs-remains~in—-the
¢state--and--ta--identifiable——at-the-time-sf-the-decedentis
deaths-Fhis-subsection-does-not-apply-if-subsequent-—-to—-the
saters--condemnation;-—-or-cascvatty-it-is-adjndtcated-that-the
disabitity-of-the--testator--has--ceased--and--the--testacar
survivea--the--adjudication--by--i--years-—-Fhe-right-of-the
specifie-devisee-under-this-subsection--is--reduced--by--any
right-he-has-under-subaseccion-{23:

t2¥(1) A specific devisee has the right to the
remaining specifically devised property and:

(a) any balance of the purchase price (together with
any security interest) owing from a purchaser to the
testator at death by reason of sale of the property;

(b} any amount of a condemnation award for the taking
of the property unpaid at death;

(c} any proceeds unpaid at death on fire or casualty
insurance on the property; and

(d) property owned by testator at his death, as a
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result o©of foreclosure or obtained in lieu of fareclosure of
the security for a specifically devised obligation.

(2) 1I1f specifically devised ptoperty is soid by a

conservator ©or an agent acting within the authority of a

durable power of attorney for a principal who is under a

disability, or if a condemnation award or insurance proceeds

are paid to a conservator or an agent acting within the

authority of a durable power of attorney for a principal who

is under a disability, as a result of condemnation, fire, or

casualty, the specific devisee has the right to a general

pecuniary devise equal to the net sale price, the

condemnation award, or the insurance proceeds.  This

subsection does not apply if after the sale, condemnation,

or casualty it is adjudicated that the disability of the

testator has ceased and the testator survives the

adjudication by 1 year. The right of the sgspecific devisee

under this subsection is reduced by any right nhe has under

subsection (1}."
Section 7. section 72-2-517, MCA, is amended to read:
"72-2-517. Changes in devised securities -
distributions prior to death. (1) If the testator intended a
specific devise of certain securities rather than the
eguivalent wvalue thereof, the specific devisee is entitled

only to:

(a} as much of the devised securities as is a part of
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the estate at time of the testator's death;
(b} any additional or other securities of the same
entity owned by the testator by reason of action initiated

by the entity, excluding any securities acquired by exercise

of purchase options;

({c)} securities of another entity owned by the testator
as a result of a merger, consolidation, reorganization, or
other similar action initiated by the entity; and

(d) any additional securities of the entity owned by
the testator as a result of a plan of reinvestment +E-it-—is
a-reguiated-investment-company.

{2) Distributions prior toc death with respect to a
specifically devised security not provided for in subsection
{1) are not part of the specific devise."

Section 8. section 72-2-704, MCA, is amended to read:

"72-2-704. Effect-of-election-on-benefits-by--witi--or

startnee Surviving spouse -- allowance —- exemptions., t:iy-Fhe

surviving--spouseis--etaction-of-his-elective-share-doseas-nae
affect--the--share--of--the--surviving--spouse——-under---the
provisiona--of--the--decedentla-witli-er-intestare-sureceasion
uniess-the-surviving-spouse-aiso-expressiy-rencunces—in--the
petition--for-an-etective-share-the-benefit-of-ait-or-any-of
the-provisiona---ff--any--proviaten--ia--se-~renouncedy——the
preperty--or-other—-benefit-which-wouid-otherwisa-have-passed

to-the-surviving-spouse-thereunder—is--treated;--subject--to

-G~ SB 331

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SB 0331/03

contribution--under--32-2-706{2}7-as-if-the-surviving-apouse
had-predeceased-the-testators

t2¥ A surviving spouse 1is entitled to homestead
allowance, exempt property, and family allowance whether or
not he elects to take an elective share."

Section 9. Section 72-3-122, MCA, is amended to read:

"72-3-122. Time limit on probate, testacy, and
appointment proceedings -- exceptions. (1) No informal
probate or appeointment proceeding or formal testacy or
appointment proceeding, other than a proceeding to probate a
will previously prcbated at the testator's domicile and
appointment proceedings relating to an estate in which there
has been a prior appointment, may be commenced more than 3
years after the decedent's death, except:

(a) if a previous proceeding was dismissed because of
doubt about the fact of the decedent's death, appropriate
probate, appointment, or testacy proceedings may be
maintained at any time thereafter upon a finding that the
decedent's death occurred prior to the initiation of the
previous proceeding and the applicant or petitioner has not
delayed unduly in initiating the subsequent proceeding;

{b) appropriate probate, appointment, or testacy
proceedings may be maintained in relation to the estate of
an absent, disappeared, or missing person for whose estate a

conservator has been appointed at any time within 3 years
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after the conservator becomes able to establish the death of
the protected person; and

{c) a proceeding to contest an informally probated
will and to secure appointment of the person with legal
priority for appointment in the event the contest is
successful may be commenced within the later of 12 months

from the informal probate or 3 years from the decedent's

death; and

{dy if no proceeding concerning the succession or

administration of the estate has occurred within 3 years

after the decedent's death, a formal testacy proceeding may

be commenced at any time thereafter for the sole purpose of

establishing a devise of property which the devisee ar his

successors and assigns possessed in accordance with the will

or property which was not possessed or claimed by anyone by

virtue of the decedent's title during the 3-year period, and

the order of the court must be limited to that property.

{2) These limitations do not apply to proceedings to
construe probated wills or determine heirs of an intestatesy
nor-do--they——timitt—-the--right--ocf--interested--personsa—-to
ecommence--informat--probate——or--appotntment--proceedings-or
formal-testacy-or-appointment-pracecdings-at-any-time--after
A--years-—from—-the--decedent's--death-if-there-have—been-no
previona--format--or---informal---probate---or-—-appeintment

proceedings-commenced-in-respeck-of -that-decedent.
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(3) In cases under (l)(a) or (1)(b) above, the date on
which a testacy or appointment proceeding is properly
commenced shall be deemed ta be the date of the decedent's
death for purposes of other limitations provisions of this
code which relate to the date of death."

Section 10. section 72-3-213, MCA, is amended to read:

*72-3-213. Rules for grant or denial of informal
probate. (1) A will which appears to have the required
signatures and which contains an attestation clause showing
that requirements of execution under 72-2-1302, 72-2-303, or
72~2~306 have been met shall be probated without further
proof. In other cases the clerk may assume execution if the
will appears to be properly executed, or he may accept a
sworn statement or affidavit of any person having knowledge
cf the circumstances of execution, whether or not the person
was a witness to the will.

{(2) The application shall be denied if it indicates
that a personal representative has been appointed in another
county of this state or, except as provided in subsection
{3} below, if it appears that this or another will of the
decedent has been the subject of a previous probate order.

(3) Inforﬁal probate of a will which has baen
previously probated elsewhere may be granted at any time
upon written application by any interested person, together

with deposit of an authenticated copy of the will and of the

—12- SB 331



~ oW,

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0331/03

statement probating it from the office or court where it was
first probated.

(4y A will from a place which dces not provide for
probate of a will after death and which is not eligible for
probate under 72-3-212 may be probated in this state upon
receipt by the clerk of a duly authenticated copy of the
will and a duly authenticated certificate of its legal
custodian that the copy filed is a true copy and that the
will has become operative under the law of the other place.

(5) Application for informal probate which relates to
one or more of a known series of testamentary instruments

{other than witis-and--codicils a will and one or more

codicils to the will), the latest of which does not

expressly revoke the earlier, shall be declined.”

Section 11. section 72-3-603, MCA, is amended to read:

"72-3-603. Notice of appointment to heirs and
devisees. (1) Not later than 30 days after his appointment,
every personal representative, except any special
administrator, shall give information of his appointment to
the heirs and devisees, including, if there has been no
formal testacy proceeding and if the personal representative
was appointed on the assumption that the decedent died
intestate, the devisees in any will mentioned in the
application for appointment of a personal representative.

The information shall be delivered or sent by ordinary mail
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to each of the heirs and devisees whose address 1is
reasonably avﬁilable to the personal representative. The
duty does not extend to require information to persons who
have been adjudicated in a prior formal testacy proceeding
to have no interest in the estate.

(2) (a) The infcrmation shalt must:

tay(i) include the name and address of the perscnal
representative;

tb¥(ii) indicate that it is being sent to perscns who
have or may have some interest in the estate being
administered;

te¥{iii) indicate whether bond has been filed:; and

td8¥(iv) describe the court where papers relating to the
estate are on file.

(b) The information must state that the estate is

being administered by the personal representative under the

uniform probate code without supervision by the court but

that recipients are entitled to information regarding the

administration from the personal representative and may

petition the court in any matter relating to the estate,

including distribution of assets and expenses of

administration,
(3) The perscnal representative's failure to give this
information is a breach of his duty to the persons concerned

but does not affect the validity of his appointment, his
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powers, or other duties,

{4) A personal representative may inform other persons
of his appointment by delivery or ordinary first-class
mail.”

Section 12. section 72-3-607, MCA, is amended to read:

"72-3-607. Inventory -= appraisal - copy to
department of revenue. (1) Within 3--months--after--his

appeintment the time required for the filing of a United

States estate tax return plus any extensions granted by the

internal revenue service, a personal representative, who is

not a special administrator or a successor to another
representative who has previously discharged this duty,
shall prepare and file or mail an inventory, which inventory
shall include listing of all property which:

(a) the decedent owned, had an interest in or control
over, individually, in common, or jointly, or otherwise had
at the time of his death;

{b) the decedent had possessory or dispository rights
over at the time of his death or had disposed of for less
than its fair market value within 3 years of his death; or

{c) was affected by the decedent's death Eor‘the
purpose of inheritance or estate taxes.

(2) The inventory shall include a statement of the
full and true value of the decedent's interest in every item

listed in such inventory. In this connection the personal
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representative shall appoint one or more qualified and
disinterested persons to assist him in ascertaining the fair
market wvalue as of the date of the decedent's death of all
assets included in the estate. Different persons may be
employed to appraise different kinds of assets included in
the estate, The names and addresses of any appraiser shall
be indicated on the inventory with the item or items he
appraised.

{3) The personal representative shall send a copy of
the inventory tc interested persons who request it, or he
may file the original of the inventory with the court. In
any event, a copy of the inventory and statement of value
shall be mailed to the department of revenue.”

Section 13. Section 72-3-805, MCA, is amended to read:

"72~-3-805, Allowance and disallowance of claims --
interest on allowed claims. (1) As to claims presented in
the manner described in 72-3-804 within the time limit
prescribed in 72-3-803, the personal representative may mail
a notice to any claimant stating that the claim has been
disallowed. If, after allowing or disallowing a claim, the
personal representative changes his decision concerning the
claim, he shall notify the claimant. The personal
fepresentative may not change a disallowance of a claim
after the time for the c¢laimant to [file a petition for

allowance or to commence a proceeding on the claim has run

’

~16~ SB 331




wn

@ N>

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0331/03

and the claim has been barred. Every claim which is
disallowed in whole or in part by the personal
representative is barred so far as not allowed unless the
claimant files a petition for allowance in the court or
commences a proceeding against the personal representative
not later than 60 days after the mailing of the notice of
disallowance or partial allowance if the notice warns the
claimant of the impending bar, Failure of the personal
representative to mail notice to a claimant of action ¢n his
claim for 60 days after the time for original presentation
of the claim has expired has the effect of a notice of

disallewance allowance.

(2) After allowing or disallowing a claim, the

personal representative may change the allowance or

disallowance as provided in this section. The personal

representative may change the allowance to a disallowance,

in whole or in part, prior to payment, but not after

allowance by a court order or judgment or an order directing

payment of the claim. The personal representative shall

notify the claimant of the change to disallowance, and the

disallowed claim is then subject to bar as provided in

subsection (l1)}. The personal representative may change a

disallowance to an allowance, in whole or in part, until it

is barred under subsection {(1). After it is barred, it may

be allowed and paid only if the estate is soclvent and all
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successors whose interests would be affected consent,

€2¥(3) Upon the

petition of the personal
representative or of a claimant in a proceeding for the
purpose, the court may allow, in whole or in part, any claim
or claims presented to the personal representative or filed
with the clerk of the court in due time and not barred by
subsection (1) ef-this-sectien, Notice in this proceeding
shall be given to the claimant, the personal representative,
and those other persons interested 1in the estate as the
court may direct by order entered at the time the proceeding
is commenced.

+3+(4) A judgment in a proceeding in another court
against a personal representative to enforce a claim against
a decedent's estate is an allowance of the claim.

t4¥(5) Unless otherwise provided 1in any judgment in
another court entered against the personal representative,
an allowed etaims--bear claim bears interest at the legal
rate for the period commencing 60 days after the time for
original presentation of the claim has expired unless based
oen a contract making a provision for interest, in which case
they-bear the claim bears interest in accordance with that

provision."
Section 14. Section 72-3-902, MCA, is amended to read:

"72-3-902. Distribution in kind preferred —— method --

valuation. Unless a contrary intention is indicated by the
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will, the distributable assets of a decedent’s estate shall
be digstributed in kind to the extent possible through
application of the following provisions:

{1) A specific devisee is entitled to distribution of
the thing devised to him, and a spouse or child who has
selected particular assets of an estate as provided in
72-2-802 shall receive the items selected.

{2) Any homestead or family allowance or devise

payable-in of a stated sum of money may be satisfied by

vatuwe in kind, provided:

{a) the person entitled to the payment has not
demanded payment in cash;

{b} the property distributed in kind is valued at fair
market value as of the date of its distribution; and

(c) no residuary devisee has requested that the asset
in guestion remain a part of the residue of the estate.

(3} For the purpose of valuation under subsection (2),
securities any security regularly traded on a recognized
exchangea exchange, if distributed in kind, are is valued at
the price for the last sale of like securities traded on the
business day prior to distribution or, if there was no sale
on that day, at the median between amounts bid and cffered
asked at the close of that day. Assets An asset consisting
of sums a sum owed the decedent or the estate by a solvent

debtors debtor as to which there 1is no known dispute or
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defense are is valued at the sum due with accrued interest
ot discounted to the date of distribution. ¥For assets an
asset which do-not-have has no readily ascertainable vaiues
value, a valuation as of a date not more than 30 days prior
to the date of distribution, if otherwise reasonable,
controls. For purposes of facilitating distribution, the
personal representative may ascertain the value of the
assets any asset as of the time of the proposed distribution
in any reasonable way, including the employment 0f qualified
appraisers, even if the a=sets asset may have been
previously appraised.

{(4) The residuary estate shall be distributed in kind
tf-there-is-ne-objection-to-the-proposed-distribution-and-it
ts-practicable-to-distribute-undivided-interestas--In--other
casea;--tesiduary -property--may-—be-converted-inte-cash-for

distributten any equitable manner."

Section 15. Section 72-3-917, MCA, is amended to read:

*72-3-917. Distribution to person under disability.
{1) A personal representative may discharge his cbligation
to distribute to any person under legal disability by
distributing to---his--conservator--or--any--other--persesn
authorized-by-this-code-or-otherwise-to~give-a-valid-receipt
and-discharge—for-the-distribution in_ a manner expressly
provided in the will.

(2) Unless contrary to an express provision in_the
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will, the persconal representative may discharge his

obligation to distribute to a minor or person under other

disability as authorized by 72-5-501 or any other statute.

If the personal representative knows that a conservator has

been appointed or that a proceeding for appointment of a

conservator is pending, the personal representative is

authorized to distribute only to the conservator.

{3) {(a) If the heir or devisee is wunder disability

other than minority, the personal representative is

authorized to distribute to:

(i} an attorney-in-fact who has authority under a

power of attorney to receive property for that person; or

{(ii) the spouse, parent, or other close relative with

whom the person under disability resides if the distribution

is of amounts not exceeding $10,000 a year or property not

exceeding $10,000 in wvalue, unless the court authorizes a

larger amount or greater value.

(b) Any person receiving money or property for the

disabled person is obligated to apply the money or property

to the support of that person, but may not pay himself

except by way of reimbursement for out-of-pocket expenses

for goods and services necessary for the support of the

disabled person. Excess sums must be preserved for future

support of the disabled person. The personal representative

is not responsible for the proper application of money ot
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property distributed pursuant to this subsection (3)."

Section 16. section 72-3-1103, MCA, is amended to

read:

"72-3-1103. Summary procedure for disbursement and
distribution. If it appears from the inventory and appraisal
that the value of the net--distributabile--eastate--does--nat
exceed--57;5688-or-the-value-of-rhe entire estate, less liens
and encumbrances, does not exceed homestead allowance,
exempt property, family allowance, costs and expenses of
administration, reasonable funeral expenses, and reasonable
and necessary medical and hospital expenses of the last
iliness of the decedent, the personal representative,
without giving notice to the creditors, may immediately
disburse and distribute the estate to the perscns entitled
thereto and file a closing statement as provided in
T2-3-1104."

Section 17. Section 72-3-1104, MCA, is amended to
read:

"72-3-1104. Closing by sworn statement of personal
representative -- termination of appointment. (1) Unless
prohibited by order of the court and except for estates
being administered by supervised personal representatives, a
personal representative may c¢lose an estate administered
under the summary procedures of 72-3-1103 by filing with the

court, at any time afrer disbursement and distribution of
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the estate, a verified statement stating that:

(a) to the best knowledge of the personal
representative, the--value--cf-the-net-distributable-estate
did-not-sxceed-53+500-or the value of the entire estate,
less 1liens and encumbrances, did not exceed homestead
allowance, exempt property, family allowance, costs and
expenses of administration, reascnable funeral expenses, and
reasonable, necessary medical and hospital expenses of the
last illness of the decedent;

{b) the personal representative has fully administered
the estate by payment of inheritance taxes and by disbursing
and distributing it to the persons entitled thereto; and

(¢} the personal representative has sent a copy of the
closing statement to all distributees of the estate and to
all creditors or other claimants of whom he is aware whose
claims are neither paid nor barred and has furnished a full
account in writing of his administration to the distributees
whose interests are affected.

(2) If no actions or proceedings involving the
perscnal representative are pending in the court 1 vyear
after the closing statement is filed, the appointment of the
personal representative terminates,

(3) A closing statement filed under this section has

the same effect as one filed under 72-3-1004."

Section 18. section 72-5-302, MCA, is amended to read:
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"72-5-302. Testamentary appointment of guardian for
incapacitated person -- when effective -- priorities. (1)
The parent of an ynmarried incapacitated person may appoint

by will appeine or other writing signed by the parent and

attested by at least two witnesses a guardian of the

incapacitated person. A--teatamentary If both parents are

dead or the surviving parent is adjudged incapacitated, a

parental appointment by--a--parent becomes effective when,
after having given 7 days' prior written notice of his
intention to do so to the incapacitated person and to the
perscn having his care of the person or to hts the nearest
adult relative, the guardian Eiles acceptance of appointment
in the court in which the wiil is informally or formally
probated, if-prior-therets-beth--parents—-are--dead--or--the
surviving--parent-is-adjndged-incapacitateds or, in the case

of a nontestamentary nominating instrument, in the court at

the place where the incapacitated person resides or is

present, The notice must state that the appointment may be

terminated by filing a written objection in the court, as

provided by 72-5-304. If both parents are dead, an effective
appointment by the parent who died later has priority unitess
it-—-is--terminated--by--the--denial--of--probate--in--format
proccedings.

(2} The spouse of a married incapacitated person may

appoint by will appeint or other writing signed by the
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spouse and attested by at least two witnesses a guardian of

the incapacitated person. The appointment becomes effective
when, after having given 7 days' prior written notice of his
intention to do so to the incapacitated person and to the

person having his care of the incapacitated person or to his

the nearest adult relative, the guardian files acceptance of
appointment in the court in which the will is informally or

formally probateds or, in the case of nontestamentary

nominating instrument, in the court at the place where the

incapacitated person resides or is present. The notice must

state that the appointment may be terminated by filing a

written objection in the courkt, as provided by 72-5-304. An

effective appointment by a spouse has priority over an
appointment by a parent untess--it--is-terminated-by-the
denianl-of-probate-in-formai-procescdings.”
Section 19. section 72-5-303, MCA, is amended to read:
“72-5-303. Reccgnition of appointment of guardian by
foreign will. @Phia-state-shati-recognize-a-testamentary An
appointment effected by filing the guardian's acceptance

under a will probated at-the-testator!s in the state of the

decedent's domicile in-amether-state is effective in this

state.”
Section 20. section 72-5-304, MCA, is amended to read:

“72-5-304. Objection by alleged incapacitated persan

to testamentary appointment. ©n Upon the filing with in the
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court in which the will was probated or, in the case of a

nontestamentary nominating instrument, in the court at the

place where the incapacitated person resides or is present,

of written objection to the appointment by the incapacitated

person for whom a testamentary parental or spousal

appeointment of guardian has been made, the appointment is
terminated. An objection dcoes not prevent appeintment by the
court in a proper proceeding of the teatamentary parental or
spousal nominee or any other suitable person upen an

adjudication of incapacity in proceedings under this-part

72-5-305 through 72-5-325."

Section 21. section 72-5-325, MCA, is amended to read:
*72-5-325. Petition for removal or resignation of
guardian -- termination of incapacity. (1) On petition of
the ward or any person interested in his the ward's welfare,

the court, after hearing, may remove a guardian and--appeint

a--successeor if in the best interests of the ward. On
petition of the guardian, the court, after hearing, may
accept hia a resignation and-make-any-cther-order-which-may
be-apprepriate,

{2} An order adjudicating incapacity may specify a
minimum period, not exceeding #-year 6 months, during which
no a petition for an adjudication that the ward is nc longer
incapacitated may not be filed without special leave.

Subject tc +€hits that restriction, the ward or any person
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interested in his the welfare of the ward may petition for

an order that he the ward is no longer incapacitated and for
removal---or---resignation termination of the guardéan
quardianship. A request for this an order may also be made
by-informat-tetter informally to the court or-judge, and any
person who knowingly interferes with transmission of this
kind-ef the request to-the-court-or-judge may be adjudged
guilty of contempt of court.

(3) Before--removing--a Upon removal, resignation, or

death of the guardiany-aceepting-the-resignation-of-a or if
the gudrdiany--er—-ordering--that--a--wardia-incapacity-has

terminated is determined to be incapacitated, the courts

fotiowing-the-same-procedures—to-safequard-the-rights-of-the
ward——as—-app%y—to—a~pe£itiun~Eor—appointment—oé-a—guardianT
may send-a-visitor-to-the-residence-of-the-present appoint a
successor guardian ‘and to-the-piace-where-the--ward--—resides
er-—-is-detained;-ta-chaarve-conditions-and-report-in-writing

to-the-court~ make any other appropriate order. Before

appointing a successor guardian or grdering that a ward's

incapacity has terminated, the court shall follow the same

procedures to safequard the rights of the ward that apply to

a petition for appointment of a guardian.”

Section 22, section 72-5-438, MCa, is amended to read:

*“72-5-438. Accounts -- final and intermediate, (1)

Hntess-weaived-by-the--courts-—-every Each conservator must
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shall account to the c¢ourt for his administration of the
trust not less than annually £er--the--preceding--year--and

also, unless the court directs otherwise, upon his

resignation or removal, and at other times as the court may

direct. A--copy--of--the--aceount--must--be-served-upon-the
protected-persenis-parentr—guardian;-echitd;-—-or--sibting--+€
that-person-has—-made-an-effeceive-regquest-under-72-5-484< On
termination of the protected person’s minority or
disability, a conservator may shall account to the court or
he--may-—aceount to the former formerly protected person or

his-perscnal-representative the successors of that person.

{2) Subject to appeal or wvacation within the time
permitted, an order made-uwpen, after notice and hearing,
allowing an intermediate account of a conservator
adjudicates as to hits liagbilities c¢oncerning the matters

considered in connection therewikh with the hearing; and an

order made-upen, following notice and hearing, allowing a
final account adjudicates as to all previously unsettled
liabilities of the conservator to the protected person or

his the protected person’'s successors relating to the

conservatorship.

(3) In connection with any account, the court may
require a conservator to submit to a physical check of the
estate tn-his-contrel, to be made in any manner the court

may-specify specifies,
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t4y--Upon-£fatture;-as-determined-by-the-ciark-of-courts
of--the—-eonmervater--te-—-filte-—-an-annuat-acesunty-the-court
shali-order-the-conservater—to-fiie——the--aceount—-and--give
good-cause—for-hias-fatture-to-fiie-a-timely-aceount"

Section 23. Section 72-5-435, MCA, is amended to read:

*72-5-435. Persons dealing with congervator -
protection. (1) A person who in good faith either assists a
conservator or deals with him for value in any transaction
other than those requiring a court order as provided in
72-5-421 is protected as if the conservator properly
exercised the power. The fact that a person knowingly deals
with a conservator does not alone require the person to
inquire into the existence of a power or the propriety of
its exercise, except that restrictions on powers of
conservators which are endorsed on letters as provided in
72-5-430 are effective as to third persons. A person is not
bound to see to the proper application of estate assets paid
or delivered to a conservator.

(2) The protection here expressed in this section

extends to tnatances—--in---whieh--some any procedural
irregularity or jurisdictional defect oeccunrred cccurring in
proceedings leading to the issuance of letters and is not a

substitution for protection provided by comparable

provisions of the law relating to commercial tramsactions or

laws simplifying transfers of securities by fiduciaries.
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{3) The protection here expressed is not by
substitution for that provided by comparable provisions of
the laws relating to commercial transacticns and laws
simplifying transfers of securities by fiduclarjes."

Section 24. section 72-5-501, MCA, is amended to read:

"72-5-501. When power of attorney not affected by
disability. {1) A durable power of attorney is a power of
attorney by which a principal designates another his
attorney-in-fact or agent in writing and the writing
contains the words, "This power of attorney shall not be
affected by subsequent disability or incapacity of the
principal or lapse of time® or "This power of attorney shall
become eFfective upon the disability or incapacity of the
principal® or similar words showing the intent of the
principal that the authority conferred shall be exercisable
notwithstanding the principal’s subsequent disability or
incapacity, and, unless it states a time of termlnation,
notwithstanding the lapse of time since the execution of the
instrument. All acts done by the attorney-in-fact or-agent
pursuan: to the a  durable power of attorney during any
period of disability or incapacity er-uncertatnty-as-to
whather of the principal is-desd--or--alive have the same
effect and inure to the benefit of and bind the principal
and his successors in interest as if the principal were

alive, competent, and not disabled. Unless the instrument
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states a time of termination, the power is exercisable

notwithstanding the lapse of time since the execution of the

instrument.

{2) If a conservator thereafter is appointed for the
principal, the attorney-in-fact or agent, during the
continuance of the appointment, 1is accountable to the
conservator as well as the principal. The conservator has
the same power to revoke or amend the power of attorney that
the principal would have had if he were not disabled or
incapacitated. A principal may nominate, by a durable power
of attorney, the conservator of his estate or guardian of
his person for consideration by the court if protective
proceedings for the principal's person or estate are
thereafter later commenced. The court shall make its
appointment 1in accordance with the principal's most recent
nomination in a durable power of attorney except for good
cause or disqualification.”

Section 25. Section 72-16-301, MCA, is amended to
read:

"72-16-301. Taxable transfers generally -
contemplation of death. (1) A tax shall be and is hereby
imposed upon any transfer of property, real, personal, or
mixed, or any interest therein or income therefrom in trust
or otherwise to any person, association, or corporation in

the following cases, except as hereinafter provided in this
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¢¥}¥{a) when the transfer is by will or by intestate
laws ©of this state from any person dying possessed of the
property while a resident of the state:

+2¥(b) when a transfer is by will or intestate law of
property within the state or within its jurisdiction and the
decedent was a nonresident of the state at the time of his
death; or

+33(c) when the transfer is of property made by a
resident or by a nonresident when such nonresident's
property is within the state or within its Jurisdiction by
deed, grant, bargain, sale, or gift made in contemplation of
the death of the grantor, vendor, or donor or intended to
take effect in possession or enjoyment at or after such
death. Bvery

{(2) No transfer by-deed;-granty-bargain;-sate;~-or-gift

made within--3--years-prier-to-the before the 3-year period

ending on_the date of the decedent's death of--the--grantors

vendory-—-sr-donor-of-a-materiat-part-of -his-estate-or—tn-the
nature-of-a-final-disposition-or--distributian--thereof-—and
without——a-~fair--censtderation——in--money--or-moneyis-worth
sha117-unless—shown-to;the~centruryT be deemed considered to
have been made in contemplation of death, within-the-meaning
of-this-smctiony--but--nd--such-~tranafer--by--deed;--granty

bargainr-salm;-or~gift-made-before-such
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(3) Every transfer during the 3-year period shaii-be

ereated-as-having--been--made--in--eontemptation——-of-—-deaths
Hewevery--nething--herein~--contained-shalti-be-deemed-te-have
medified; —amended;-or-repeated-the-provistons-of--72-16-366<

ending on  the date of the decedent's death must be

considered to have been made in contemplation of death,

excegt H

fa) no transfer shown to be a bona fide sale for an

adequate and full consideration in money or meney's worth

may be considered to be a gift made in contemplation of

death:

(b} if the transfer was a gift to a donee made during

the calendar year and if the decedent was not required by

section 6019 of the internal revenue code to file any gift

tax return For the year with respect to the donee, the

transfer may not be considered to be a gift made in

contemplation of death,

{4) Subsection {3){(B) does not apply to any transfer

with respect to a life insurance policy."

Section 26. Section 72-16-302, MCA, is amended to
read:

*72-16-302, fTransfer under power of appointment.
Whenever-any-person-or-corporation-shatl-exercise-a (1) To

the extent of any property with respect to which the

decedent has at the time of his death a general power of
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appecintment dertved--frem--any-dispositien-ef-preperky-made
etther-before-cr-after-March-5;-1923, such appointment——when

made property shall be deemed considered to have been

transferred in a transfer taxable under the provisions of
parts 1 through 8, éim-the-same-manner-as-thoengh-the-property
to-which-such-appointment-retates-helonged-abasiukteiy-te-the
donee--of-—such--power-and-had-been-bequenthed-osr-devised-by
such-donee-by-witi--—-Whenever—-any--person--sr--corparation
pessessing-such-a-power-sf-appointment-ss-derived-shati-omit
sr--fait--to--exerctse——the-—same--within--the-time-provided
therefors-in-wholte-or—in-partr-a-transfer—taxabte-under--the
previsiona-——ef--parta--i--through--8-ahaii-he-deemad-to-rtake
piace-te-the-extent-of-such-omission-or-fatlure;-in-the-same
manner—-as-—though--the--persons--or--coerporations---thereby
becoming--entitied -to--the--possession--or-enjoyment-of-the
préoperty-to-which-such-power-retated-had--succeeded--therets
by-a-witi-of-the-donee-of-the-power-faiting-to-exercise-such
povwerr-—taking--effect-——at—-the--time--of--such--smisston-or

faitnres whether or not the decedent exercised the power of

appointment.

{2} The term "“general power of appointment" means a

power that is exercisable in favor of the decedenk, his

estate, his creditors, or the creditors of his estate,

except that 3 power to consume, invade, or appropriate

property for the benefit of the decedent which is limited by

—-34- 5B 331
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aAn_ascertainable standard relating to the health, education,

support, or maintenance of the decedent may not be

considered a general power of appointment."

Section 27. section 72-16-303, MCA, is amended to
read:

"72-16-303. Joint estates -- transfer by right of
survivorship taxable. {1} Whenever any property;—~hewevesr
ncqniredy--—rea}——-er"—-personaiT——tangib}e——er——intnngib}ey
tnetuding--government--bonds--of--the—-tnited---States; is
tnacribed--tn-co-ownerahip-form; held by two or more persocns
in joint tenancy er--as—-tenants—-by--the--entirety;—-—or—-is
deposited-in~any~bank—or—other—deposieary-in—the—jcinh—numes
ef-—two--or--more--persons--and--payable--to-the-survivor—-or
survivors-of-them-upen-the-death-of-one-of-them with right
of survivorship, the right of the survivor or survivors to
the immediate possession or ownership is a taxable transfer.

{2) The tax is upon~—the--transfer--of---decedantis
interest;—ene—hnii—or-ather—preper—Eraction7—as—evidenced-by
the——written——instrument——creating—-the——samcvuas—bhcugh—the
propetty“to—which—the—bransEer—re}ates—beiengcd~tofthe—jcine
tenants;-tenants-by-the-entirety;-joint-depositors;-—hotdera
tn--co-ownership--form;-or-persons;-as—tenants-in-commen-and
had-—been;-—for——inheribanee——tax-—purposes;——bequeathed—-er
devised——be--the~—survévor—or—snrvivers-by—wii}y—exeept—auch

pnrt—bhereof—aa—may-be-shown~to—have-criginaliy«be}onged—~to
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the-survivor-and-never-to-have-betonged-to-the-decedent-when
the—-snrviving--joine--tenant--is—-a--spouse-oar-issne-of~the
decedent-——-In--ati--other--cases;--the--futi--vatue--of--the
property—-shali--be-taxable;-exeept-the-poareion-thereof-that
ortginatiy-beionged-to-the-surviver—-and--as--te--which--the
decedent--had-made-no-contribution;-if-the-decedant-had-made
a-contribution-to-the-ownership-of-the-property;-the-—ameunt
of-the-eontribution-shali-be-taxablex
t33--Fhis--section—-shalti-not-be-construed-to-repeai-ar

modify-the-proviatens-e£-72-36-383+34- on _the full value of

the property held as joint tenants with right of

survivorship, except a part of the property as may be shown

to_have originally belonged to the survivor or survivers and

never to have been received or acquired by the latter from

the decedent for less than adeguate and full consideration

in money or money's worth. When the property or any part of

the property, or part of the consideration with which the

property was acguired, is shown to have been at _any time

acquired by the cother person from the decedent for less than

an adeguate and full consideration in money or monéy's

worth, only the part of the value of the property as is

proporticnate to the consideration furnished by the other

person may be excepted. When any property has been acquired

by gift, beqguest, devise, or inheritance as Jjoint tenpants

with right of survivorship and their interests are not
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uncle, or aunt, whether of the whole or half blood or by
adoption.

(ll) "Minor" means an individual who has not attained
the age of 8 2] years.

{12) "Person” means an individual, corporation,
arganization, or other legal entity.

{13) "Personal representative" means an executor,
administrator, successor personal representative, or special
administrator of a decedent's estate or a perscon legally
authorized to perform substantially the same functions.

(14) "State" includes any state of the United States,
the District of Columbia, the Commonwealth of Puerto Rico,
and any territory or possession subject to the legislative
authority of the United States.

(15) "Transfer" means a transaction that creates
custodial property under 72-26-603.

(16) "Transferor” means a person who makes a transfer
under this chapter.

(17) "Prust company" means a financial institution,
corporation, or other legal entity authorized to exercise
general trust powers."

NEW SECTION. Section 30. Requirement that beneficiary
survive insured by 120 hours. A beneficiary in a policy of
iife or accident insurance who does not survive the insured

by 120 hours is treated as if he had predeceased the insured
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unless the policy of insurance contains some language
dealing explicitly with simultaneous deaths or deaths in a
common disaster or requiring that the beneficiary survive
the insured for a stated period in order to receive the

proceeds of the policy.

NEW SECTION. Section 31. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of

[this act].

NEW SECTION. Section 32. codification instruction.

[Section 29 30] is intended to be codified as an integral
part of Title 33, chapter 20, and the provisions of Title
33, chapter 20, apply to {section 2% 30].

~End-
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otherwise specified or fixed by law, the tax is on the value

of a fractional part to be determined by dividing the value

of the property by the number of joint tenants with right of

survivorship."

Section 28. section 72-16-906, MCA, is amended to
read:

*72-16-906. Required Eilings. The personal
representative of the estate of any decedent whose estate is
Subject to the payment of a United States estate tax shall
file duplicates a duplicate of the United States estate tax
returns return with the distriet--court-of-the-county-in
which-such-estate-is-being-probated-and-with-the department
of revenue. He shall also file with-such-court-and with the
department a certificate or other evidence from the internal

revenue service showing the amount of the United States

estate tax as computed by that-agesmey the internal revenue

service."

SECTION 28. SECTION 72-26-502, MCA, IS AMENDED TO

READ:
"72-26-502, Definitions. As used 1in this chapter,

unless the context requires otherwise, the following

definitions apply:

(1) "Adult" means an individual who has attained the

age of 8 2] years.

(2) "Benefit plan” means an employer’'s plan for the
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benefit of an employee or partner.
{3) "Broker" means a person lawfully engaged in the
business of effecting transactions in securities or

commodities for the person's own account or for the account
of others.

(4) “Conservator® means a person appointed or
qualified by a court to act as general, limited, or
temporary guardian of a minor's property or a person legally
authorized to perform substantially the same functions.

(3} "Court" means district court.

(6} "Custodial property" means:

fa) any interest in property transferred to a
custodian under this chapter; and

{b) the income from and proceeds of that interest in
property.

(7} “Custodian" means a person so designated under
72-26-503 or a successor or substitute custodian designated
under 72-26-801.

{8) "Financial institution™ means a bank., trust
company, savings institution, er credit unicn chartered and
supervised under state or federal law.

{9) "Legal representative" means an individual's
personal representative or conservator.

{10) "Member of the minor's family" means the minor's

parent, stepparent, spouse, grandparent, brother, sister,
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