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BILL NO. ;?..7/ 

INTRODUCED B'l ~IJIUJif41"10!1oiD!wr'-----------------

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

UNIFORM PROBATE CODE AND RELATED LAW; REQUIRING A 120-HOUR 

SURVIVORSHIP TO COLLECT INSURANCE PROCEEDS; AND AMENDING 

SECTIONS 40-8-125, 72-1-108, 72-2-104, 72-2-202, 72-2-305, 

72-2-516, 72-2-517, 72-2-704, 72-3-122, 72-3-213, 72-3-603, 

72-3-607, 72-3-805, 72-3-902, 72-3-917, 72-3-1103, 

72-3-1104, 72-5-302 THROUGH 72-5-304, 72-5-325, 72-5-435, 

72-5-438, 72-5-501, 72-16-301 THROUGH 72-16-303. AND 

72-16-906, MCA." 

BE IT ENACTED B'l THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-8-125, MCA, is amended to read: 

"40-8-125. Effect of final decree. (1) After the final 

decree of adoption is entered, the relation of parent and 

child and all the rights, duties, and other legal 

consequences of the natural relation of child and parent 

shall thereafter exist between such adopted child and the 

adoptive parents adopting such child and the kindred of the 

adoptive parents. Prom--~h~--d8t~--ef--the-£i~ai-deeree-of 

adop~ion,-the-child-sha±i-be-e~~iti~d-to--iftherit--real--and 

persoftai--proper~y-£rom-and-throtlgh-the-adoptive-parent~-a~d 

~he-kindred-of-~he-adoptive-parent~-i~-aeeordanee--with--the 
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~tat~~es--ef--de8eeftt--and--dis~ribtt~ion--and~-the--adop~ive 

p~rents-snd-tkeir-R±ndred-sha~i-be-en~it~ed-to-inherit--real 

snd---personal--proper~y--frem--and--thro~gh--the--ehi~d--±n 

aeeordanee-with-~aid-etat~tes. 

(2) After a the final decree of adoption is entered, 

the natural parents and the kindred of the natural parents 

of the adopted child, unless they are the adoptive parents 

or the spouse of an adoptive parent, shall be relieved of 

all parental responsibilities for said child and have no 

rights over such adopted child or-to-hie-property-by-de~eent 

and-distr±btttion. 

(3) The relationship of parent and child for the 

purposes of intestate succession is governed by Title 7·2." 

Section 2. Section 72-1-108, MCA, is amended to read: 

•12-1-108. Evidential rules applicable -- evidence as 

to death or status. (l} In proceedings under this code the 

rules of evidence in courts of general jurisdiction, 

including any relating to simultaneous deaths, are 

applicable unless specifically displaced by the code. 

{2) In addition, the following rules relating to 

determination of death and status are applicable: 

(a) A certified or authenticated copy of a death 

certificate purporting to be issued by an official or agency 

of the place where the death purportedly occurred is prima 

facie proof of the fact, place, date, and time of death and 

-2- INTRODUCED BILL 
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the identity of the decedent. 

(b) A ce~tified or authenticated copy of any record or 

report of a governmental agency, domestic or foreign, that a 

person is missing, detained, dead, or alive is prima facie 

evidence of the status and of the dates, circumstances, and 

places disclosed by the record or report. 

(C) In the absence of prima facie evidence of death 

under subsection (2)(a) or (2)(b), the fact of death may be 

established by clear and convincing evidence, including 

circumstantial evidence. 

tet~ A person whose death is not established under 

subsections (2)(a) through (2)(c), who is absent for a 

continuous period of i ~ years, during which he has not been 

heard from, and whose absence is not satisfactorily 

explained after diligent search or inquiry is presumed to be 

dead. His death is presumed to have occurred at the end of 

the period unless there is sufficient evidence for 

determining that death occurred earlier.'' 

Section 3. Section 72-2-104, MCA, is amended to read: 

"72-2-104. Homicide -- effect on intestate succession, 

wills, joint assets, life insurance, and beneficiary 

designations. (1) A surviving spouse, heir, or devisee who 

feloniously and intentionally kills the decedent is not 

entitled to any benefits under the will or under this 

chapter, and the estate of the decedent passes as if the 
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killer had predeceased the decedent. Property appointed by 

the will of the decedent to or for the benefit of the killer 

passes as if the killer had predeceased the decedent. 

(2) Any joint tenant who feloniously and intentionally 

kills another joint tenant thereby ef'fects a severance of 

the interest of the decedent so that the share of the 

decedent passes as his property and the killer has no rights 

by survivorship. This provision applies to joint tenancies 

in real and personal property, joint accounts in banks, 

savings and loan associations, credit unions, and other 

institutions, and any other form of co-ownership with 

survivorship incidents. 

(3) A named beneficiary of a bond, life insurance 

policy, or other contractual arrangement who feloniously and 

intentionally kills the principal obligee or the person upon 

whose life the policy is issued is not entitled to any 

benefit under the bond, policy, or other contractual 

arrangement, and it becomes payable as though the killer had 

predeceased the decedent. 

(4) Any other acquisition of property or interest by 

the killer shall be treated in accordance with the 

principles of this section. 

(5) A final judgment of conviction of felonious and 

intentional killing is conclusive for purposes of this 

section. In the absence of a conviction of felonious and 

-4-
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intentional killing, the court may determine by a 

preponderance of evidence whether the killing was felonious 

and intentional for purposes of this section. 

{6) This section does not affect the rights of any 

person who, before rights under this section have been 

adjudicated, purchases from the killer for value and without 

notice property which the killer would have acquired except 

for this section, but the killer is liable for the amount of 

the proceeds or the value of the property. Any insurance 

company, bank, or other obligor making payment according to 

the terms of its policy or obligation is not liable by 

reason of this section unless price to payment it has 

received at its home office or principal address written 

notice of a claim under this section. 

12...l.____I:c>E __ ~~-r~ses of -~his section, a felonious and 

intention~~~l:_~g _ _l-nclude _ _?._~- deliberate homicide as 

defined in 4~-5-102 and ~~atei!_ delibera_~_e homicide as 

defined in 45-5-103.'' 

Section 4. Section 72-2-202, MCA, is amended to read: 

"72-2-202. Share of spouse. The intestate share of the 

surviving spouse is: 

{l} if there is no surviving issue or if there are 

surviving issue all of whom are issue of the surviv1ng 

spouse also, the entire remaining estate; 

( 2) if thtre are surviving issue one or more of whom 
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are not issue of the surviving spouse, as follows: 

(a) if there is surviving only one ~neh child or the 

issue of one ~~e" child, one-half of the intestate estate; 

(b) if there are surviving more-than-one-~tleh-ehild-ar 

~ne-~tl~h-eh±id two or more children~ __ th~. _iss~!e ___ q_f _t:_~~-2-~ 

more deceased children, 9~-----~~~~r~_ch~l~~e~ and the 

issue of one or more deceased children/ one-third of the 

intestate estate.'' 

Section 5. Section 72-2-305, MCA, is amended to read: 

"72-2-305. Who may witness effect 

beneficiary. (l) Any person generally 

witness may act as a witness to a will. 

of witness by 

competertt tcJ be a 

(2) A will is not invalid because the will is s ignecl 

by an interested witness. 

t3t--A%~--bene£ieiel--de~i~e~--ma0e--ift--any--wi~t-t~-a 

~tt~~eri~±n~-witne~~-thereto-a~e-vo±d-tlnie~~--tnere--are--tw~ 

otker--eompetene--etlb~c~ibin9--w±t~eese~--to-the-~ame,-bttt-a 

mere-eharqe-on-the-e~tate-~f-the-testator-dee~--not--prev~nt 

hi~-e~edi~ors-fr6m-bein9-eompetent-witne~~es-to-ht~-witt~ 

t4t··-t£--a--w±tne~~--to-whem-any-benefieid~-devi~e-void 

ttnder-stlbeeet~on-t3t-ig-made-wotlld-have--been-entitled-te- any 

~h~re-o£-tne-e~tate-of-tne-te~tator-±f-~he-te~~ato~-had-died 

i~te~tate,-~tlch-w±t~e~s-~tteeeed~-te-~e-mtleh-of-the-~hare--a~ 

WOtlld--be-d±~tr±brtted-to-him-tlnder-inte~tat~-~tteee~~ienr-net 

exeeed±nq-the-devi~e-or-heque~t-made-to-hfm in-the-wi~~7'' 
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Section 6. Section 72-2-516, MCA, is amended to read: 

•72-2-516. Nonademption of specific devises in certain 

cases. t%7--f£--speeifically--de~ised-p~operty-is-eo~d-hy-a 

ee~aervetor-er-~f-e-eo~demnation-award-or-insttranee-p~oeeeda 

are-paid-te-a-eonser~ator-as-a-resttlt-o£-cond~mnation,-£irer 

er-easoartyr--the--speei£ic--devisee--has--the--ri9ht--to--a 

peettniary--devise--eqttal--to--so--mttch--of--the--sale-prieer 

eondemnation-award,-or-insttrance-proceeds-as-remains-in--the 

estate--and--is--iden~i£iable--at-the-time-of-the-deeedent~s 

deathT-~his-sobseetion-does-not-appiy-±£-sttbseqttent--to--the 

sale,--eondemnation,--or-ca~Hal~y-i~-ts-adjudieaeed-thae-tne 

d~~ab±iity-of-~he--te~tator--h~s--eeased--end--tne--te~tator 

~ttrvive~--the--adjad±eation--by--1--year~---The-right-of-the 

speeifie-devisee-ander-~his-~ttbseetion--is--redtleed--by--any 

right-he-has-ander-3tlb3eetion-t~t~ 

Utili A specific devisee has the right to the 

remaining specifically devised property and: 

(a) any balance of the purchase price (together with 

any security interest) owing from a purchaser to the 

testator at death by reason of sale of the propertyi 

{b) any amount of a condemnation award for the taking 

of the property unpaid at death; 

(c) any proceeds unpaid at death on fire or casualty 

insurance on the property; and 

(d) property owned by testator at his dealhL as a 
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result of foreclosure or obtained in lieu of foreclosure of 

the security for a specifically devised obligation. 

(2) If specifically devised property is sold by a 

conservator or an agent acting within the authori~ __ of a 

durable power of a~_!t;>_rney for a principal who is under- a 

disability, or if a condemnation award or insuranc~roceeds 

are paid to a conservator or an agent acting within the 

authority of a durable ~wer of attorney for a pr incip_al who 

is under a disability, as A_result of condemnation, fire, or 

casualty, the specific devisee has the right to a ~~~eral 

pecuniary devise equa~ to the net sale p~-~-c~_! 

condemnation award, or the insurance proceeds._ 

t_~~ 

This 

subsection does not app_!y_ if after the sale, condemnat1on, 

or casualty it is adjudicated that the disabil___l_!y_~-_J:!l~ 

testator has ceased and the testator survives the 

adjudication by 1 year. The right '?_L the specific devisee 

under this subsection is reduced by ar:!:.i': __ ~ight he has under 

subsection {1)." 

Section 7. Section 72-2-517, MCA, is amended to read: 

"72-2-517. Changes in devised securities 

distributions prior to death. {1) If the testator intended a 

specific devise of certain securities rather than the 

equivalent value thereof, the specific devisee is entitled 

only to: 

(a) as much of the devised securities as is a par-l of 

-a-
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the estate at time of the testator's death; 

(b) any additional or other securities of the same 

entity owned by the testator by reason of action initiated 

by the entity, excluding any securities acquired by exercise 

~rchase options; 

(c) securities of another entity owned by the testator 

as a result of a merger, consolidation, reorganization, or 

other similar action initiated by the entity; and 

(d) any additional securities of the entity owned by 

the testator as a result of a plan of reinvestment tf-it-i~ 

a-regtllated-~n~e~tment-eompany. 

(2) Distributions prior to death with respect to a 

specifically devised security not provided for in subsection 

(1) are not part of the specific devise." 

Section 8. Section 72-2-704, MCA, is amended to read: 

•72-2-704. Effeet-of-eie~t~on-o~-benefi~~-by--wi~~--o~ 

~~atttte Surviving spouse -- allowance -- exemptions. tit-~he 

~tt~vivin9--spoase~~--eieetien-of-his-eleettve-shere-doe~-not 

affeet--the--share--of--the--~ttr~i~±ng--spo~se---tt~der---the 

provi~±ons--o£--the--deeedent~~-w±~~-or-±nte~tate-s~ecession 

ttnless-the-sarvtvin9-spo~se-also-e~p~essly-renottnces-in--the 

petit±on--£or-en-eleetive-sha~e-the-bene£it-of-all-or-any-o£ 

the-provis±ons~--1£--any--prov±s+on--±s--~o--renoaneed,--the 

property--or-other-benefit-whieh-woald-otherw±se-have-passed 

to-the-sttrviving-~pettse-therettnder-is--treated7--ettbjeet--to 
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cont~ibttt±on--ttnder--~~-~-T96t~t 7 -es-±f-the-sttrv±v±nq-spottse 

had-predeeeased-the-testatorw 

tEt A surviving spouse is entitled to homestead 

allowance, exempt property, and family allowance whether or 

not he elects to take an elective share.'' 

Section 9. Section 72-3-122, MCA, is amended to read: 

"72-3-122. Time limit on probate, test.acy, and 

appointment proceedings exceptions. (l) No informal 

probate or appointment proceeding or formal testacy oc 

appointment proceeding, other than a proceeding to probate a 

will previously probated at the testator's domicile and 

appointment proceedings relating to an estate in which there 

has been a prior appointment, may be commenced more than 3 

years after the decedent's death, except: 

(a) if a previous proceeding was dismissed because of 

doubt about the fact of the decedent•s death, appropriate 

probate, appointment, or testacy proceedi~gs may be 

maintained at any time thereafter upon a finding that the 

decedent's death occurred prior to the initiation of the 

previous proceeding and the applicant or petitioner has not 

delayed unduly in initiating the subsequent proceeding; 

(b) appropriate probate, appointment, 0[ testacy 

proceedings may be maintained in relation to the estate of 

an absent, disappeared, or missing person for who~e estate a 

conservator has been appointed at any time within 3 years 

-10-
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after the conservator becomes able to establish the death of 

the protected person; aftd 

(c) a proceeding to contest an informally probated 

will and to secure appointment of the person with legal 

priority for appointment in the event the contest is 

successful may be commenced within the later of 12 months 

from the informal probate or 3 years from the decedent's 

death; and 

(d) if no proceeding concerni~ the succession or 

administration of the estate has occurred within 3 years 

a~ter the decedent's death, a formal testacy proceeding_~ 

be commenced at_any time thereafte_~ for- the sole purp~se of 

~-~tablishinq a devise of property which the devisee or his 

successors and assigns possessed in accordance with the will 

~operty w~ich was not possessed or claimed by anyone by 

virtue of the de~edent's title during the 3-year peri~~, and 

the order of the court must be limited to that prope~~· 

(2) These limitations do not apply to proceedings to 

construe probated wills or determine heirs of an intestate, 

"er-do--~hey--i~mi~--~he--rign~--of--inter~st~d--pe~~on~--to 

eemmence--info~mei--probate--or--appointment--proeeeding~-or 

re~mci-testaey-o~-appoin~ment-proeeedinqs-at-any-time--after 

3--years--from--the--deeedent~s--death-if-there-have-been-no 

prev±o~s--forma±--or---informa±---probate---or---appointment 

proeeerlings-eommeneed-in-respeet-of-that-deeedent. 
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(3) In cases under (1)(a) or (1)(b) above, the date on 

which a testacy or appointment proceeding is properly 

commenced shall be deemed to be the date of the decedent's 

death for purposes of other limitations provisions of this 

code which relate to the date of death. 11 

Section 10. Section 72-3-213, MCA, is amended to read: 

•72-3-213~ Rules for grant or denial of informal 

p£"obate~ (1) A will which appears to have the required 

signatures and which contains an attestation clause showing 

that requirements of execution under 72-2-302, 72-2-303, or 

72-2-306 have been met shall be probated without further 

proof. In other cases the clerk may assume execution if the 

will appears to be properly executed, or he may accept. a 

sworn statement or affidavit of any person having knowledge 

of the circumstances of execution, ~hether or not the person 

was a witness to the will. 

(2) The application shall be denied if it indicates 

that a personal representative has been appointed in another 

county of this state or, except as provided in subsection 

(3) below, if it appears that this or another will of the 

decedent has been the subject of a previous probate order. 

{3) Informal probate of a will which has been 

previously probated elsewhere may be granted at any time 

upon written application by any interested person, together 

with deposit of an authenticated copy of the will and of the 

-12-
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statement probating it from the office or court where it was 

first probated. 

(4) A will from a place which does not provide for 

probate of a will after death and which is not eligible for 

probate under 72-3-212 may be probated in this state upon 

receipt by the clerk of a duly authenticated copy of the 

will and a duly authenticated certificate of its legal 

custodian that the copy filed is a true copy and that the 

will has become operative under the law of the other place. 

(5) Application for informal probate which relates to 

one or more of a known series of testamentary instruments 

(other than w±%~~-a~d--eod±eit~ a will and one or more 

codicils to the will), the latest of which does not 

expressly revoke the earlier, shall be declined.'' 

Section 11. Section 72-3-603, MCA, is amended to read: 

"72-3-603. Notice of appointment to heirs and 

devisees. (l) Not later than 30 days after his appointment, 

every personal representative, except any special 

administrator, shall give information of his appointment to 

the heirs and devisees, including, if there has been no 

formal testacy proceeding and if the personal representative 

was appointed on the assumption that the decedent died 

intestate, the devisees in any will mentioned in the 

application for appointment of a personal representative. 

The information shall be delivered or sent by ordinary mail 
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to each of the heirs and devisees whose address is 

reasonably available to the personal representative. The 

duty does not extend to require information to persons who 

have been adjudicated in a prior formal testacy proceeding 

to have no interest in the estate. 

(2) ~The information ~hall mu~~: 

tfttill include the name and address of the personal 

representative; 

tbtli!l indicate that it is being sent to persons who 

have or may have some interest in the estate being 

administered; 

tctl!lll indicate whether bond has been filed; and 

tdtii~ describe the court where papers relating to the 

estate are on file. 

(b) The information must state that the estate is 

being administ_ered by the per_sonal representatJ__ve under the 

uniform probate code without supervision by the court but 

that re~ipients are 

administration from 

entitled to info_r:mation regarding_ the 

~ersonal !~resentative an~ 

~~titian the court in any matter relating to the ~~ate,_ 

~ncludinq distr ibuti_9_n_~~ assets and e~~~~~--~ 

administration~ 

(3} The personal representative's failure to give this 

information is a breach of his duty to the persons concerned 

but does not affect the validity of his appointment, his 

·-14-
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powers, or other duties. 

(4) A personal representative may inform other persons 

of his appointment by delivery or ordinary first-class 

mail.'' 

Section 12. Section 72-3-607, MCA, is amended to read: 

•72-3-607. Inventory appraisal copy to 

department of revenue. (1) Within 3--months--af~er--h~s 

appoin~mene the time required for the filing of a United 

States estate tax return plus any extensions granted by the 

internal revenue service, a personal representative, who is 

not a special administrator or a successor to another 

representative who has previously discharged this duty, 

shall prepare and file or mail an inventory, which inventory 

shall include listing of all property which: 

(a) the decedent owned, had an interest in or control 

over, individually, in common, or jointly, or otherwise had 

at the time of his death; 

(b) the decedent had possessory or dispository rights 

over at the time of his death or had disposed of for less 

than its fair market value within 3 years of his death; or 

(c) was affected by the decedent's death for the 

purpose of inheritance or estate taxes. 

(2) The inventory shall include a statement of the 

full and true value of the decedent's interest in every item 

listed in such inventory. In this connection th~ personal 
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representative shall appoint one or more qualified and 

disinterested persons to assist him in ascertaining the fair 

market value as of the date of the decedent's death of all 

assets included in the estate. Different persons may be 

employed to appraise different kinds of assets included in 

the estate. The names and addresses of any appraiser shall 

be indicated on the inventory with the item or items he 

appraised. 

(3) The personal representative shall send a copy of 

the inventory to interested persons who request it, or he 

may file the original of the inventory with the court. In 

any event, a copy of the inventory and statement of value 

shall be mailed to the department of revenue." 

Section 13. Section 72-3-805, MCA, is amended to read: 

"72-J-805. Allowance and disallowance of claims 

interest on allowed claims. (l) As to claims presented in 

the manner described in 72-3~804 within the time limit 

prescribed in 72-3-803, the personal representative may mail 

a notice to any claimant stating that the claim has been 

disallowed. If, after allowing or disallowing a claim, the 

personal representative changes his decision concerning the 

claim, he shall notify the claimant. The personal 

representative may not change a disallowance of a claim 

after the time for the claimant to file a petition for 

allowance or to commence a proceeding on the claim has run 
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and the claim has been barred. Every claim which is 

disallowed in whole or in part by the personal 

representative is barred so far as not allowed unless the 

claimant files a petition for allowance in the court or 

commences a proceeding against the personal representative 

not later than 60 days after the mailing of the notice of 

disallowance or partial allowance if the notice warns the 

claimant of the impending bar. Failure of the personal 

representative to mail notice to a claimant of action on his 

claim for 60 days after the time for original presentation 

of the claim has expired has the effect of a notice of 

e±~~±iowanee allowance. 

(2) After all~wing or disallowing a claim, the 

personal repre~.entative may change the allowance or 

disallowance as provided in this section. The personal 

~resentative may change th~---~_llowance to a disallowance, 

in whole or in part, prior to payment, but not after 

allowance by a court order or judgment or an order directing 

payment of the claim. The personal representative shall 

notify the claimant of the change to disallowance, and the 

disall~~~~ claim is then subject to bar as provided in 

subsection (1). The personal ~~~sentattve may change a 

disallowance to an allowance, in whole or in part, until it 

is barred under subsection (1). After it is barred, it--~~ 

be allowed and pai~ only if the estate is solvent and all 
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successors whose interests would be affected consent. 

t~tlll Upon the petition of the personal 

representative or of a claimant in a proceeding for the 

purpose, the court may allowL in whole or in partL any claim 

or claims presented to the personal representative or filed 

with the clerk of the court in due time and not barred by 

subsection (1) ef-th±~-~eetion. Notice in this proceeding 

shall be given to the claimant, the personal representative, 

and those other persons interested in the estate as the 

court may direct by order entered at the time the proceeding 

is commenced. 

t3tl!l A judgment in a proceeding in another court 

against a personal representative to enforce a claim against 

a decedent•s estate is an allowance of the claim. 

t4t~ Unless otherwise provided in any judgment in 

another court entered against the personal representative, 

an allowed ciaim~--bear clai~bears interest at the legal 

rate for the period commencing 60 days after the time for 

original presentation of the claim has expired unless based 

on a contract making a provision for interest, in which case 

~hey-be8r the claim bears interest in accordance with that 

provision.•• 

Section 14. Section 72-3-902, MCA, is amended to read: 

•72-3-902. Distribution in kind preferred -- method -

valuation. Unl~ss a contrary intention is indicated by the 
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will, the distributable assets of a decedent's estate shall 

be distributed in kind to the extent possible through 

application of the following provisions: 

(1) A specific devisee is entitled to distribution of 

the thing devised to him, and a spouse or child who has 

selected particular assets of an estate as provided in 

72-2-802 shall receive the items selected. 

( 2) Any homestead or 

petyabie-in of a ~~-~~4 ____ ~!-lm of 

~ei~e in kind, provided: 

family allowance or devise 

money may be satisfied by 

(a) the person entitled to the payment has not 

demanded payment in cash; 

(b) the property distributed in kind is valued at fair 

market value as of the date of its distribution; and 

(c) no residuary devisee has requested that the asset 

in question remain a part of the residue of the estate. 

(3) For the purpose of valuation under subsection (2), 

eeetlritie~ any securitY regularly traded on~ recognized 

exchanges exchange, if distributed in kind, 8re is valued at 

the price for the last sale of like securities traded on the 

business day prior to distribution or, if there was no sale 

on that day, at the median between amounts bid and e££ered 

asked at the close of that day. As~et~ An asset consisting 

of e~m~ ~ owed the decedent or the estate by ~ solvent 

debter~ debtor as to which there is no known dispute or 
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defense are is valued at the sum due with accrued interest 

or discounted to the date of distribution. For aeaets ~ 

asset which do-ftot-have has no readily ascertainable vattles 

value, a valuation as of a date not more than 30 days prior 

to the date of distribution, if otherwise reasonable, 

controls. For purposes of facilitating distribution, the 

personal representative may ascertain the value of ~ne 

a~~~e~ any asset as of the time of the proposed distribution 

in any reasonable way, including the employment of qualified 

appraisers, even if the assets asset may have been 

previously appraised. 

{4) The residuary estate shall be distributed in k±nd 

if-the~~-i~-no-objeetion-t~-the-proposed-d±strib~t±on-anO-±t 

i~-praetiesble-~o-di~tribtlte-~nd±~ided-±nterest~.--fn--~ther 

ea~e~7--re~idtlary--properey--may--be-eonverted-into-ea~h-for 

di:!tribtl~ioft any equitable manner." 

Section 15. Section 72-3-917, MCA, is amended to read: 

•72-3-917. Distribution to person under disability. 

1!l A personal representative may discharge his obligation 

to distribute to any person under legal disability by 

distributing ~o---nis--eeftservator--er--afty--other--person 

att~horized-by-thi~-eode-or-otherwtse-to-give-a-vatid-reeeipt 

aftd-di~ehar9e-£or-the-di~tribtttion ~- a manner express~x 

provided in the will. 

(2) Unless contrary to an ~~pr~~~~~io~. in the 
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will, the personal representative may discharge his 

obligation to distribute to~ minor or person under other 

disability as authorized by 72-5-501 or any Ether statute. 

If the personal representative knows that a conservator has 

been appointed or that a proceeding for appointment of a 

conservator is pending, the personal representat~~~~ is 

authorized to distribute only to the conservator. 

(3) (a) If the heir or devisee is under disability 

other than minority, the personal representative is 

authorized to distrib~te to: 

(i) an attorney-in-fact who has authority under a 

power of attorney to receive proper!Y__ __ for that person; or 

(ii) the spouse, parent, __ or other close relative with 

whom the person under disability resides if the distribution 

is of amounts not exceeding $10,000 a year or proper~y-~ 

exceeding _$10,000 in value, unless th~ 9ourt authorizes a 

larger amount or greater value. 

(b) Any person receiving money or property for the 

disabled person is obligated to apply the money or pro~ 

to the support of that person, but may not pay himself 

except by way of reimbursement for out-of-pocket expenses 

for goo~~ and services necessary for the support of the 

disabled~rson. Excess sums must be preserved for future 

support of the disabled person. The personal_ representative 

!_s __ l!~!=- responsible for tt"!~--~p~lication of mon_~j'_.Q!__ 
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property distributed pursuant to this subsecti~" 

Section 16. Section 72-3-1103, MCA, is amended to 

read: 

•72-J-1103. Summary procedure for disbursement and 

distribution. If it appears from the inventory and appraisal 

that the value of the net--di~tribtttabie--e~tate--dees--not 

exe~~d--$T,5ee-o~-the-~altle-oi-the entire estate, less liens 

and encumbrances, does not exceed homestead allowance, 

exempt property, family allowance, costs and expenses of 

administration, reasonable funeral expenses, and reasonable 

and necessary medical and hospital expenses of the last 

illness of the decedent, the personal representat1.ve, 

without giving notice to the creditors, may immediately 

disburse and distribute the estate to the persons entitled 

thereto and file a closing statement as provided in 

72-3-1104." 

Section 17. Section 72-3-1104, MCA, is amended to 

read: 

•72-1-1104. Closing by sworn statement of personal 

representative termination of appointment. (1) Unless 

prohibited by order of the court and except for eslates 

being administered by supervised personal representatives, a 

personal representative may close an estate administered 

under the summary procedures of 72-3-1103 by filing with the 

court, at any time after disbursement and distribution of 
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personal 

representative, the--vei~@--er-ehe-~et-distrib~tabie-e~~ete 

did-ftot-exeeed-$77599-or the value of the entire estate, 

less liens and encumbrances, did not exceed homestead 

allowance, exempt property, family allowance, costs and 

expenses of administration, reasonable funeral expenses, and 

reasonable, necessary medical and hospital expenses of the 

last illness of the decedent; 

(b) the personal representative has fully administered 

the estate by payment of inheritance taxes and by disbursing 

and distributing it to the persons entitled thereto; and 

(c) the personal representative has sent a copy of the 

closing statement to all distributees of the estate and to 

all creditors or other claimants of whom he is aware whose 

claims are neither paid nor barred and has furnished a full 

account in writing of his administration to the distributees 

whose interests are affected. 

( 2) If no actions or proceedings involving the 

personal representative are pending in the court 1 year 

after the closing statement is filed, the appointment of the 

personal representative terminates. 

(3) A closing statement filed under this section has 

the same effect as one filed under 72-3-1004." 

Section 18. Section 72-5-302, MCA, is amended to read: 
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"72-5-302. Testamentary appointment of guardian for 

incapacitated person when effective -- priorities. ( 1) 

The parent of an unmarried incapacitated person may appoint 

by will appoint or other writing signed by the parent and 

attested by at least two witnesse~ a guardian of the 

incapacitated person. A--te~tamen~ary If both parents are 

dead or the surviving parent is adjudged incapacitated, a 

parental appointment by--a--~aren~ becomes effective when, 

after having given 7 days' prior written notice of hi~ 

intention to do so to the incapacitated person and to the 

person having his care of the person or to hi~ ~t~ nearest 

adult relative, the guardian files acceptance of appointment 

in the court in which the will is informally or formally 

probated, i£-p~ior-~hereto-bo~h--parent~--are--dead--or--the 

s~rviving--paren~-is-edjttdged-ineapaei~e~edo or, in the case 

of a nontestamentary nominating instrument, in the court at 

~lace where the incapacitated person r_esides or is 

present._Jhe notice must state that the appointment may be 

terminated by filing a written objection in the court, as 

provided by 72-5-304. If both parents are dead, an effective 

appointment by the parent who died later has priority ~niess 

it--i~--terminated--by--the--deniei--e£--~robate--in--formai 

proeeedir'lgs. 

(2) The spouse of a married incapacitated person may 

appoint by will appoi-r'lt or other _wri~i:!19 ?~_g_ned_ ~~~ 
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spouse and attested by at least two w~~nesses a guardian of 

the incapacitated person. The appointment becomes effective 

when, after having given 7 days' prior written notice of hi~ 

intention to do so to the incapacitated person and to the 

person having hi~ care of the incap~citated person or to hi~ 

the nearest adult relative, the guardian files acceptance of 

appointment in the court in which the will is informally or 

formally probated, or, in the case of nontestament~ 

nominating instrument, in the court at the place where the 

inc~~citated person resides or is present. T~~ notice must 

state that the appointment may be terminated by filing a 

written objection in the court, as provided by 72-5-304. An 

effective appointment by a spouse has priority over an 

appointment by a parent ~nle~~--±e--±~-eerm±nated-by-th~ 

de!'lia~-oE-probe:te-±n-formnl-proeeedings. 11 

Section 19. Section 72-5-303, MCA, is amended to read: 

•72-5-303. Recognition of appointment of guardian by 

foreign will. ~his-stat~-shall-r~eognize-a-teste:me~tary An 

appointment effected by filing the guardian's acceptance 

under a will probated at-the-testator~s in the state of !~~ 

decedent •·s domicile 1-n-another-state is effective in this 

state." 

Section 20. Section 72-5-304, MCA, is amended to read: 

"72-5-304. Objection by alleged incapacitated person 

to testamentary appointment. 9!'1. ~~ the filing witn in the 
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court in which the will was probated or, in_~h~_~as~ 

nontestamentary nominating instrument, in the court at the 

place where the incapacitated person resides or is present, 

of written objection to the appointment by the incapacitated 

person for whom a t~~~am~nesry parental or spousal 

appointment of guardian has been made, the appointment is 

terminated. An objection does not prevent appointment by the 

court in a proper proceeding of the te~eamentary parental or 

spousal nominee or any other suitable person upon an 

adjudication of incapacity in proceedings under t~+~-pe~t 

72-5-305 through 72-5-325." 

Section 21. Section 72-5-325, MCA, is amended to read: 

•72-5-325. Petition for removal or resignation of 

guardian termination of incapacity. (1) On petition of 

the ward or any person interested in his ~he ward's welfare, 

the court, after hearing, may remove a guardian and--appoint 

e:--stteeessor if in the best interests of the ward. On 

petition of the guardian, the court, after hearing, may 

accept hi~ ~ resignation artd-m8K~-e:ny-oth~r-order~wn±en~may 

be-appropriate. 

(2) An order adjudicating incapacity may specify a 

minimum period, not exceeding i-year 6 months, during which 

no ~petition for an adjudication that the ward is no longer 

incapacitated may ~o~ be filed without special leave. 

Subject to ~hi~ th~~ restriction, the ward or any person 
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interested in h±8 the welfare of the ward may petition for 

an order that ft@ the ward is no longer incapacitated and for 

removal---or---ree~gna~ion termination of the guardian 

guardianship. A request for thi~ an order may also be made 

by-informal-let~@r informally to the court or-judge, and any 

person who knowingly interferes with transmission of th±e 

kind-of the request te-~he-eourt-or-;ua~e may be adjudged 

guilty of contempt of court. 

(3) Be£ore--remov±n~--a ~on removal, resignation, or 

death of the guardian,-aeeeptiftg-the-re~i9ftetion-o£-a ~ 

the guardian,--or--ordering--that--a--ward~s-incapacity-ha8 

~erminated is determined to be incapacitated, the court, 

reliow~"g-th~-same-pree~dttres-to-sereg~erd-the-rights-o£-the 

va~d--as--ap~%y-to-a-petitio"-~or-appointment-o£-a-gtlardian, 

may send-a-vis~ter-~o-~he-residenee-e£-the-present appoint a 

successor guardian and to-the-plaee-where-the--ward--resides 

or--is-detai"ed,-to-obser~e-eonditions-and-report-in-vriti"g 

to-the-eottrt. make any other appropriate ord€r. Before 

appointing a successor guardian or ordering that a ward 1 S 

incapacity ha~ terminated, the court shall follow the same 

E!_Ocedu~~!o safeguard the rights of the ward that apply to 

~etition for appointment of a guardian.'' 

Section 22. Section 72-5-438, MCA, is amended to read: 

"72-5-438. Accounts final and intermediate. (1) 

enless-waived-by-~he--eotlrt,--every Each conservator mtlst 
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shall account to the court for his administration of the 

trust not less than annually 

a% so, unless the court 

£or--the--p~eeeding--yea~--and 

directs otherwise, upon his 

resignation or removal, and at other times as the court may 

direct. A--eopy--of--t~e--eeeoHnt--mtls~--be-served-ttpon-the 

p~oteeted-per~oft~~-pereft~y-guerdian,-chiid,--or--sibri"9--i£ 

thet-person-he~-made-an-e££eetive-reque~t-under-~r-5-464. On 

termination of the protected person's minority or 

disability, a conservator mey shall account to the court or 

he--msy--aeeoun~ to the ro~mer formerly protected person or 

his-per~onal-represe"~at~~e the successors of that person. 

(2) Subject to appeal or vacation within the time 

permitted, an order made-~ponL-_after notice and hearing.!... 

allowing an intermediate account of a conservator 

adjudicates as to his liabilities concerning the matters 

considered in connection therewith wi~~ the hearing; and an 

order mBde-upon, following notice and hearing~ allowing a 

final account adjudicates as to all previously unsettled 

liabilities of the conservator to the protected person or 

hte the protected person's successors relating to the 

conservatorship. 

(3) In connection with any account, the court may 

require a conservator to submit to a physical check of the 

estate in-hie-eontrol, to be made in any manner the court 

m~y-~peeify specifies. 
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t4t--apo"-faiiH~e,-a~-determ~~ed-by-the-eie~~-o£-eo~~t, 

of--the--eon~ervaeor--to--fi%e--a~-&ftftttai-aeeo~"t,-t~e-eott~t 

~ha%1-order-the-eon~ervator-to-file--the--eeeott"t--a~d--give 

qood-eatt~e-fo~-his-£aiittre-to-£ile-a-timely-aeeotlnto" 

Section 23. Section 72-5-435, MCA, is amended to read: 

•72-5-435. Persons dealing with conservator 

protection. (l) A person who in good faith either assists a 

conservator or deals with him for value in any transaction 

other than those requiring a court order as provided in 

if the conservator properly 72-5-421 is protected as 

exercised the power. The fact that a person knowingly deals 

with a conservator does not alone require the person to 

inquire into the existence of a power or the propriety of 

its exercise, except that restrictions on powers of 

conservators which are endorsed on letters as provided in 

72-5-430 are effective as to third persons. A person is not 

bound to see to the proper application of estate assets paid 

or delivered to a conservator. 

{2) The protection h@r@ expressed in this section 

extends to insta~ee~---i~---whieh--~ome ~ procedural 

irregularity or jurisdictional defect eee~rred occurring in 

proceedings leading to the issuance of letters and i~not a 

substitution for protection provided by comparable 

provisions of th_e_ law relating __ to commercial transactions or 

la~s simplifying transfers_~f securities by fiduciaries. 
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(3) The protection here expressed is not by 

substitution for that provided by comparable provisions of 

the laws relating to comrne~cial transactions and laws 

simplifying transfers of securities by fiduciaries." 

Section 24. Section 72-5-501, MCA, is amended to read: 

"72-5-501. 

disability. (l) 

When power of attorney not affected by 

A durable power of attorney is a power of 

attorney by which a principal designates another his 

attorney-in-fact or agent in writing and 

contains the words, "This power of attorney 

the 

shall 

writing 

not be 

affected by subsequent disability or incapacity of the 

principal or lapse of time" or "This power of attorney shall 

become effective upon the disability or incapacity of the 

principal" or similar words showing the intent of the 

principal that the authority conferred shall be exercisable 

notwithstanding the principal's subsequent disability or 

incapacity, and, unless it states a time of termination, 

notwithstanding the lapse of time since the execution of the 

instrument. All acts done by the attorney-in-fact or-a9ent 

pursuant to the ~ durable power of att?~-~ during any 

period of disability or incapacity o~-tl~ee~t~inty-a~-to 

wheth~r of the principal i~-dead--or--a~i~~ have the same 

effect and inure to the benefit of and bind the principal 

and his successors in interest as if the principal were 

alive, competent, and not disabled. !-!,~les~~! _ _!"le instrunwnt 
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states a time of termination, the power is exercisable 

notwithstanding the lapse of time since the execution of the 

instrument. 

(2) If a conservator thereafter is appointed for the 

principal, the attorney-in-fact or agent, during the 

continuance of the appointment, is accountable to the 

conservator as well as the principal. The conservator has 

the same power to revoke or amend the power of attorney that 

the principal would have had if he were not disabled or 

incapacitated. A principal may nominate, by a durable power 

of attorney, the conservator of his estate or guardian of 

his person for consideration by the court if protective 

proceedings for the principal•s person or estate are 

~hereaft~~ later commenced. The court shall make its 

appointment in accordance with the principal's most recent 

nomination in a durable power of attorney except for good 

cause or disqualification." 

Section 25. Section 72-16-301, MCA, is amended to 

read: 

"72-16-301. 

contemplation of 

Taxable 

death. ill 

transfers generally 

A tax shall be and is hereby 

imposed upon any transfer of property, real, personal, or 

mixedL or any interest therein or ~ncome therefrom in trust 

or otherwise to any person, association, or corporation in 

the following cases, except as he~einafter provided in this 
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section: 

titlel when the transfer is by will or by intestate 

laws of this state from any person dying possessed of the 

property while a resident of the state; 

tit~ when a transfer is by will or intestate law of 

property within the state or within its jurisdiction and the 

decedent was a nonresident of the state at the time of his 

death; or 

t3ti£l when the transfer is of property made by a 

resident or by a nonresident when such nonresident's 

property is within the state or within its jurisdiction by 

deed, grant, bargain, sale, or gift made in contemplation of 

the death of the grantor, vendor, or donor or intended· to 

take effect in possession or enjoyment at or after such 

death. Ev~ry 

(2) No transfer by-deed,-grant,-ba~gainr-~aie,-or-gi£t 

made within--3--year~-prior-to-the before the 3-year perio4 

ending on the date of the decedent's death o£--t~e--g~antor 7 

vendor,--or-donor-o£-a-materiai-part-o£-h±~-e~tate-or-±n-the 

na~ure-of-a-tinai-di~po~ition-or--distribtttion--thereoE--and 

witho~t--a--tair--eonsideration--in--money--or-money~s-worth 

shallr-ttnles5-shown-to-th~-eontrery7 be deemed considered to 

have been made in contemplation of death~ within-~he-meaning 

e£-thi~-e~etion7--bttt--no--stteh--tran~fer--by--deed 7~-graftt¥ 

bargeift7-eale¥-or-gift-mad~-before-etleh 
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(3) Every transfer during the 3-year period shal~-be 

treated-a~-ha~ing--been--made--in--eontemplat±on--o£--deatho 

Hewev~r7--ne~hi~g--here~n--eontained-~hall-be-deemed-to-ha~e 

mod~£ied,-amended,-or-repealed-the-provisions-o£--1~-t6-396o 

ending on the date of the decedent•s death must be 

considered to have been made in contemplation of death, 

except: 

(a) no transfer shown to be a bona fide sale for an 

adequate and full consideration in money or money's worth 

may be considered to be a gift made in contemplation of 

<!_ea th ;_ 

(b) if the transfer was a gift to a donee made dur~ 

the calendar year and if the decedent was not required by 

section 6019 of the internal revenue code to file any gift 

tax ~eturn for the year with respect to the donee, the 

transfer may not be considered to be a__gift made in 

contemplation of death. 

(4) Subsection (3) does not apply to any transfer with 

respect to a life insurance policy." 

Section 26. Section 72-16-302, MCA, is amended to 

read: 

n72-16-302. Transfer under power of appointment. 

Whene~er--any--person-o~-corporation-8hell-e~erei~e-a ~ 

the extent of any property with respect to which the 

decedent _has ~~--- t!"t~!~_..9l. his death a general power of 
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appointment 8erived-£rom-any-dispo~ition--of--property--made 

e±the~--before-or-efter-Mareh-S 7 -~9i3, such appointment-when 

made property shall be deemed considered to have __ been 

transferred-~ a transfer taxable under the provisions of 

parts 1 through 8, in-the-same-manner-a~-thotl~h-the-~ro~erty 

to-wh±eh-stleh-appointment-reiote~-beionged-ab~oltltely-to-the 

do~ee-of-s~eh-powe~-a~d-had-beeft-beqtleathed--or--devi~ed--by 

s~eh--0oftee--by--w~ll.---Whenever--any-pe~~oft-or-e6~paratton 

po~~e~e~ng-eMeh-a-~ower-of-appo±ntMeftt-~o-der±ved-shall-om±t 

or-£eil-to--exerei~e--the--~ame--w~th±n--the--time---provided 

therefor,--±n-whoie-o~-tft-~art,-a-tran~£er-tax~bie-tlnder-the 

pro~±~ion~-of-part~-l-throttgh-8--shal±--be--deemed--to--take 

piaee-to-the-extent-of-snch-om±~sion-or-faiittre,-±n-the-same 

manner---as--thOtt9h--the--pe~son~--er--eorperatio~s--thereby 

beeoming-entitied-to-the--pessess-i:en- -or- --enjoyment- -o£ --the 

property--to--whieh-stteh-pewer-related-had-sueeeeded-thereto 

by-a-wili-of-the-donee-of-the-power-failin9-te-exerei~e-stleh 

powe~,-taking--e£feet--at--the--time--of--~tteh--omtssion--or 

failttre. whether or not the decedent exerc;_i._E_ed the power of 

appointment. 

(2) The term "g_e~-~~~~ _ ____£ower of ~ntment" means ~ 

power that is exercisable in favor of the decedent_~_~is 

estate, his creditors, or the creditors of his estate, 

except that a power to consume, -~vade, _o~-~EE_~ate 

E~operty for the benefit_~--~~-~~cedent !'hich ~-l!~it_e_~--~ 
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an ascertainable standard relating to the health, education, 

support, or maintenance of the decedent may not be 

considered a general power of appointment." 

Section 27. Section 72-16-303, MCA, is amended to 

read: 

•72-16-303. Joint estates transfer by right of 

survivorship taxable. (1) Whenever any property,-howeve~ 

aeq~ired,--rea±--or--persoftal,---~en9±bie---er---±ntangibie, 

±ne%~d±ng---governmen~---bond~--o£--the--Sn±ted--State~ 7 is 

±n~er±bed-±n-eo-ownership-form1 held by two or more persons 

in joint tenancy or--as--t~nante--by--the-ent±rety,-or-is 

depos±ted-in-any-ban~-or-other-depos±tary-±n-the-joint-name~ 

of-two-or-more--persons--and--payabie--to--the--~ttrvivor--or 

~ttr~i~ors--of--th~m-ttpon-~h~-death-o£-one-o£-them with right 

of survivorship, the right of the survivor or survivors to 

the immediate possession or ownership is a taxable transfer. 

(2) The tax is ttpo~--the--transEer--o£--deeedent~~ 

intere~t,-one-half-er-o~her-proper-£raet~o~r-as-evidenee~-by 

the-written-instrttment-ereatin9--the--~amer--a~--thongh--the 

property-to-wh~eh-the-tran~fer-reiate~-beionged-to-the-;oint 

e~nants,--tenant~-by-the-ent±rety,-joint-depositorsr-hoidera 

in-co-ownership-form,-or-per~ons,-as-tenants-in--eommon--and 

had--been,--£or--inheritanee--tax--parposes,--beqtteatherl--or 

devised-to-the-sttrv±vor-or-sttrv±vors-by--wiil 1 --exeept--stteh 

part--there~f-as-may-be-shown-to-have-originally-belonged-to 
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the-sttr¥i¥or-and-never-to-have-be%on9ed-to-the-deeedent-when 

the-sttr¥i¥ing-joint-tenant-is--a--sponse--or--isstte--o£--~he 

deeede~e.---lft--all--other--e8~es,--tfte--£~rr--¥a±tte--of-the 

p~operey-shali-be-taxab%e,-exeept-the-portioft--tftereof--tnat 

o~igiftaily--beionged--to--the--stt~vi¥or--~ftd-ae-to-whieh-the 

deeedeftt-had-made-no-eontribttt±on~-±£-the-deeede~t-had--made 

a--eontrihtttion-to-the-ownership-o£-the-~ro~erty,-the-emottnt 

or-the-eontribtteion-shall-be-taxab%eo 

t3t--This-~eet±on-shall-not-be-eon~tr~ed-to--repeal--or 

ftlotH£y--the-pro,isions-of-Ti!-l6-39lt3to on the~lJ __ v~!':l~ of 

the property held as joint tenants with right of 

survivorship, except a part of the property as may be __ ~how1~ 

to have originally belonged to the survivor or survivors and 

never to have been received or acquired by the latter from 

the ____ Q~~-~dent for less than adequate and full consider at i o~ 

in money or money's worth. When the property or any part of 

th~______E_r!=?_P5'~.!:.Y_, or part of the consideration with which the 

~~~~~~«;_g__uired, is shown to have been at any_ time 

acquired by the other person from the decedent for less than 

:!_f'!. ____ .i!~~uate and full consideration in money or money's 

worth, only ___ ~~-~--_p~_!:_~_~.!_h~ val~~-_Qf_~~~- ___ j?_!"Operty as is 

E!_2E~rtionate to the considerat_!g~~-.. _f___!!_rni.§.!.'~~Q~he othe_!_ 

person may be_~.~cepted. When any property has been acquired 

by gift, beq~est, devise, or inheritance as joint tenants 

with right of ~!:1-r.~~--~'?~S.h~_p and _!:heir_in~~~_st_¥ __ are not 
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otherwise specified or fixed by law, the tax is on the value 

of a fractional part to be determined by dividing the value 

of the property by the number of joint tenants with right of 

survivorship." 

Section 28. Section 72-16-906, MCA, is amended to 

read: 

"72-16-906. Required filings. The personal 

representative of the estate of any decedent whose estate is 

subject to the payment of a United States estate tax shall 

file dttp~iea~es a duplicate of the United States estate tax 

11 ~et~~n~ return with the di~triet~-eottrt--of--th~--eottnty--i~ 

12 whteh--stteh-e~tete-is-beinq-p~ob8ted-end-w±th-~he department 

13 of revenue. He shall also file wtth-~tteh-eotlrt-and with the 

14 department a certificate or other evidence from the internal 

15 revenue service showing the amount of the United States 

16 estate tax as computed by t~at-a9e~ey the internal revenue 

17 service." 

18 NEW SECTION. Section 29. Requirement that beneficiary 

19 survive insured by 120 hours. A beneficiary in a policy of 

20 life or accident insurance who does not survive the insured 

21 by 120 hours is treated as if he had predeceased the insured 

22 unless the policy of insurance contains some language 

23 dealing explicitly with simultaneous deaths or deaths in a 

24 common disaster or requiring that the beneficiary survive 

25 the insured for a stated period in order to receive the 
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proceeds of the policy. 

NEW SECTION. Section 30. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act) is extended to the provisions of 

[this act]. 

NEW SECTION. Section 31. Codification instruction. 

(Section 291 is intended to be codified as an integral part 

of Title 33, chapter 20, and the provisions of Title 33, 

chapter 20, apply to [section 29). 

-End-
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APPROVED BY COMMITTEE 
ON JUDICIARY 

SENATE BILL NO. 331 

INTRODUCED BY BISHOP 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

UNIFORM PROBATE CODE AND RELATED LAW; REQUIRING A 120-HOUR 

SURVIVORSHIP TO COLLECT INSURANCE PROCEEDS; AND AMENDING 

SECTIONS 40-8-125, 72-1-108, 72-2-104, 72-2-202, 72-2-305, 

72-2-516, 72-2-517, 72-2-704, 72-3-122, 72-3-213, 72-3-603, 

72-3-607. 72-3-805, 72-3-902, 72-3-917, 72-3-1103, 

72-3-1104, 72-5-302 THROUGH 72-5-304, 72-5-325, 72-5-435, 

72-5-438, 72-5-501, 72-16-301 THROUGH 72-16-303, ANB 

72-16-906, AND 72-26-502, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-8-125, M.CA, is amended to read: 

•40-8-125. Effect of final decree. (l) After the final 

decree of adoption is entered, the relation of parent and 

child and all the rights, duties, and other legal 

consequences of the natural relation of child and parent 

shall thereafter exist between such adopted child and the 

adoptive parents adopting such child and the kindred of the 

adoptive parents. P~om--the--date--of--the-final-deeree-of 

adoption 1 -the-ehiid-~hal~-be-entitled-to--inhe~it--rea±--and 

personal--property-from-and-th~ongh-the-adeptive-parents-and 

the-kindred-of-the-adopti~e-pa~ents-in-aeee~danee--w~th--the 

~na <••'"""" c~ncit 
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l ~t8t~te~--e~--de~een~--and--a±~tribtltion--and--the--adoptive 

parent~-and-thei~-~indred-~ha±±-be-entit~erl-to-inhe~~t--~e8± 

and---per~onat--prope~ty--£rom--end--thro~9h--the--eh±td--±n 

4 aeeordanee-~ith-sai~-statutes~ 

5 (2) After a the final decree of adoption is entered, 

6 the natural parents and the kindred of the natural parents 

7 of the adopted child, unless they are the adoptive parents 

B or the spouse of an adoptive parent, shall be relieved of 

9 all parental responsibilities for said child and have no 

10 rights over such adopted child or-to-his-prope~ty-by-de~eent 

ll and-distribution. 

12 Jll_"I"he relationship of p~rent and child for the ----- ----

l3 purposes of intestate succession is governed by Title 72." 

14 Section 2. Section 72-l-108, M.CA, is amended to read: 

15 w72-l-108. Evidential rules applicable -- evidence as 

16 to death or status. (l) In proceedings under this code the 

17 rules of evidence in courts of general jurisdiction, 

16 including any relating to simultaneous deaths, are 

19 applicable unless specifically displaced by the code. 

20 (2) In addition, the following rules ~elating to 

21 determination of death and status dre applicable: 

22 (a) A certified or authenticated copy of a death 

23 certificate purporting to be issued by an official or agency 

24 of the place where the death purportedly occt1rred is prima 

25 facie proof of the fact, place, date, and time of death and 
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the identity of the decedent. 

{b) A certified or authenticated copy of any record or 

report of a governmental agency, domestic or foreign, that a 

person is missing, detained, dead, or alive is pr1md facie 

evidence of the status and of the dates, circumstances, and 

places disclosed by the record or report. 

l_C:! __ _l_n the absence of pr1ma facie evidence of death 

under subsection (2)(a) or {2)(b), the fact of death may be 

established by clear and convincing evidence, including 

circumstantial evidence. 

tetill A person whose dea_t_!l ___ is not established under 

subsections (_2l__~j ___ ~~!:~-~_g_h __ l?J~ ~Nho is absent for a 

continuous period of 1 S years, during which he has not been 

heard from, and whose absence lS not satisfactorily 

explained after diligent search or inquiry is presumed to be 

dead. His death is presumed to have occurred at the end of 

the period unless there is sufficient evidence for 

determining that death occurred earlier.'' 

Section 3. section 72-2-104, MCA, is amended to read: 

"72-2-104. Homicide -- effect on intestate succession, 

wills, joint assets, life insurance, and beneficiary 

designations. (1) A surviving spouse, heir, or devisee who 

feloniously and intentionally kills the decedent is not 

entitled to any benefits under the will or under this 

chapter, and the estate of the decedent passes as if the 
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killer had predeceased the decedent. Property appointed by 

the will of the decedent to or for the benefit of the killer 

passes as if the killer had predeceased the decedent. 

(2) Any joint tenant who feloniously and intentionally 

kills another joint tenant thereby effects a severance of 

the interest of the decedent so that the share of the 

decedent passes as his property and the killer has no rights 

by survivorship. This provision applies to joint tenancies 

in real and personal property, joint accounts in banks, 

savings and loan associations, credi~ unions, and other 

insticutions, and any other form of co-ownership with 

survivorship incidents. 

(3) A named beneficiary ot a bond, life 1nsurance 

pollcy, or other contractual arrangement who feloniously and 

intentionally kills the principal obligee or the person upon 

whose lif~ the policy is issued is noc entitled to any 

benefit under the bond, policy, or other contractual 

arrangement, and it becomes payable as though the killer had 

predeceased the decedent. 

(4) Any other acquisition of property or interest by 

the killer shall be treated in accordance with the 

principles of this section. 

{5) A final judgment of conviction 

intentional killing is conclusive for 

section. In the absence of a convictior1 
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1 intentional killing, the court may determine by a 

2 preponderance of evidence whether the killing was felonious 

3 and intentional for purposes of this section. 

4 (6) This section does not affect the rights of any 

5 person who, before rights under this section have been 

6 adjudicated, purchases from the killer for value and without 

7 notice property which the killer would have acquired except 

8 for this section, but the killer is liable for the amount of 

9 the proceeds or the value of the property. Any insurance 

10 company, bank, or other obligor making pdyment according to 

11 the ter~s of its policy or obligation is not liable by 

12 reason of this section unless prior to payment it has 

13 received at its home office or principal address written 

14 notice of a claim under this section. 

15 I 7 I For the purposes of this section, a felonious and 

16 intentional killing includes a deliberate homicide as 

17 define_1__in _j~--=---~:-102 and a mitigated deliberate homicide as 

18 defined in 45-5-103. 11 

19 Section 4. Section 72-2-202, MCA, is amended to read: 

20 "72-2-202. Share of spouse. The intestate share of the 

21 surviving spouse is: 

22 I 1 I if there is no surviving issue or if there are 

23 surviving issue all of whom are issue of the surviv~ng 

24 spouse also, the entire remaining estate~ 

25 I 2 I if there are surviving isstJe one or more ~f whom 
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are not issue of the surviving spouse, as follows: 

{a) if there is surviving only one ~tt~h child or the 

~ssue of one ~tteh child, one-half of the intestate estate; 

{b) if there are surviving more-then-one-stteh-ehild-or 

one-~~eh-eh±~O two o~_more children, the issue of two or 

more deceased children, or one or more children and the 

issue of one or more deceased children, one-third of the 

intestate estate.~' 

Section 5. Section 72-2-305, MCA, is amended to read: 

"72-2-305. Who may witness -- effect of witness by 

beneficiary. (1) Any perso11 generally competent to be a 

witness may act as a witness to a will. 

(2) A will is not invalid because the will is signed 

by an interested witness. 

t3t--All--ben~fieiai--devise~--ma0e--in--~ny--w~~~-to-~ 

~ttbse~ibing-~itne~~-tnereto-ore-~o±O-~nie~~--tn~~e--a~e--two 

ether--eem~et~nt--~tlb~er±b±ng--witnesses--to-the-same~-but-a 

mere-eharge-on-the-e~tate-oE-the-te~tator-Ooe~--not--p~e~ent 

his-ered±tor~-~ro~-be~n9-eempetent-~±tne~~e~-te-h±s-w±llo 

t~t--I£--a--witness--te-whom-any-benefieial-devise-~oid 

ttnde~-sttb~eetion-t3t-±~-made-~e~±d-have-been-ent±t±ed-te-any 

share-of-the-e~tete-ef-the-testa~or-if-tRe-testater-had-died 

±nte~tate1 -stleh-witness-suee~eds-to-so-mueh-of-the-~hare--a~ 

weuld--be-distrib~ted-te-h~m-unOer-+nte~tate-~ueeess±on,-~ot 

exeeed+n~-the-Oe~ise-or-be~~est-made-to~him-±n-the-wiilo" 
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1 Section 6. Section 72-2-516, MCA, is amended to read: 

2 .. 72-2-516. Nonademption of specific devises in ce["tain 2 

] cases. ttt--if--~p~e±£±eal±y--d~vi~ee property-i~-~old-by-a 

4 e~~~e~vdter-o~-±£-a-ecndemnation-aworO-or-~M~ttroMee-~roeeed~ 

are-paid-te-a--con~ervater-o~-a-~e~ttlt-of-eoMdemnet±on,-£±re 7 s 

6 or-eo~ttolty,--th~--~pee±t±e--rlevi~ee--na~--the--ri9Mt--to--a 6 

7 peett~iery--de~i~e--eqnB;--te--~o--mtlch--ef--the--sale-priee 7 7 

8 eon~emnatton-awarrl 7 -or-i~sdranee-proeeeds-a~-remain~-in--the B 

9 e~tate--and--is--identtftabte---at-the-ti~e-of-the-deeedent~~ 9 

10 deatho-~his-s~b~eetion-doe~-not-appiy-±E-~n~~eqttent--to--the 10 

11 sale 7 --eendemnat±on 7 --or-e~~~eity-~t-~~-~dj"dieeted-t~at-the 11 

12 d±~ab±~±ty-of-the--te~t~te~--Ma~--eee~~d--and--the- te~tata~ 12 

13 ~tlr~~~e~--the--edjtldieation--by--1--year~---~he-r±ght-of-the 13 

14 ~peeifie-eevisee-tlnder-thi~-s~b~eetien--~~--red~eea--by--eny 14 

15 ~iq~t-~e-has-tlnder-stlb~ect~on-t~i~ 15 

16 t~tll_l A specific devisee has the right to the 16 

l7 remainin9 specifically devised property and: 17 

18 (a) any balance of the purchase pr1ce (together with 18 

19 any security interest) owing from a purchaser to the 19 

20 testator at death by rea~on of Sdle of the property; 20 

21 (b) any amount of a condemr1ation award for the taking 21 

22 of the property unpaid at death; 22 

23 (c) any proceeds unpaid at death on fire or casualty 23 

24 insurance on the property; and 24 

25 (d) property owned by testdtor al his death! as a 2; 
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result of foreclosure or obtained in lieu of foreclosure of 

the security for a specifically devised obligation. 

( 2) If specifically devi~ed prcperty >S sold b_x 'I 

conservator or an agent acting within t_!l_e authority of a 

durable power of attorney for a principal who is under a 

disability, or if a condemnation award or insurance proceeds 

are paid to a conservator or an agent acting within the 

authority of a ~urable po_~~r of att__e__£_f!_~_y for ~ pri~cl-__12~!--~-t::t~ 

1s un~er _a ___ Qi~§-~i_li__!_y, as a result __ C}_f condemnation, fire, or 

casualty, r.he spec1fic devisee has the ri_qht to a general 

pecun1ary devise equal to the net sale pr1c~L~ 

condemnation award, or thl::! insurance ___ _E?!_~c:_~~J~. This --------- -·- ------ ---

S...!bsection does not . .?1-PPlY if a_ft~__!: __ t _ __b_~~~__S_.:?nd~mnat ion.! 

or casual~ _ _i~ __ _i_~--~-~~icated that thP rlisahi1ity of the 

testator has ceased and the tes.tator survives the -----

~djudi~ation by 1 year. The right of the spec:i:ic devisee 

under __ this subsection is reduced ~~--~t he has under 

§ubsect ion __ ( _!1..:_" 

Section 7. Section 72-2-517, MCA, i::; amended to read: 

"'/} 2-517. Chdng~s in devised securities 

distributions prior to death. (l} If the testator intended a 

specific devise of certain securities rather than the 

equivalPnt value thereof, the specific devisee is entitled 

only to: 

(a) as much of the devised securities as is a part of 
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the estate at time of the testator's death; 

(b) any additional or other securities of the same 

entity owned by the testator by reason of action initiated 

by the entity, excluding any securities _a_cqu __ i~~_exer~ise 

of purchase options; 

(c) securities of another entity owned by the testator 

as a result of a merger, consolidation, reorganization, or 

other similar action initiated by the entity; and 

(d) any additional securities of the entity owned by 

the testator as a result of a plan of reinvestment ±£-it-is 

~-re9~t~tee-in~e~tment-eom~any. 

(2) Distributions prior to death with respect to a 

specifically devised security not provided for in subsection 

{l) are not part of the specific devise.'' 

Section 8. Section 72-2-704, MCA, is amended to read: 

"72-2-704. Bffeet-o~-e±eetion-on-benefit~-by--wi±l--or 

~tet~te Surviving spouse -- allowance -- exemptions. t±t-~ke 

~ttr~t~inq--~pott~e~~--elee~ion-e£-n±~-elee~i~~-~~~re-does-not 

e~feet--tne--~hB~~--of--tke--~tt~~ivin9--~potle~---ttnde~---the 

prov±sions--of--the--de~edent~~-w±l±-or-inte~tate-stteee~sion 

ttn±ess-the-sttr~i~inq-spottse-a±so-exp~ess±y-renounees-±n--the 

petition--for-en-eleetive-share-tfte-8enef±t-ef-eii-or-eny-o~ 

the-prov±sionso--ff--any--prov±sion--is--so--renottneed1 --the 

property--o~-other-benefit-whieh-wouid-otherw±~e-ha~e-pas~ed 

to-the-surv±vinq-spottse-thereunder-is--treated7 --stlbjeet--to 
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eontr±bttt±on--ttnder--1~-~-~86tit,-es-if-the-stt~~iving-spottse 

had-predeeeB3ed-the-testator. 

tZt A surviving spou~e is entitled to homestead 

allowance, exempt property, and family allowance whether or 

not he elects to take an elective share.'' 

Section 9. section 72-3-122, M.CA, is amended to read: 

"72-3-122. Time 1 imi t on probate, testacy, and 

appointment proceedings exceptions. (l) No informal 

probate or appointment proceeding or formal testacy or 

appointment proceeding, other than a proceeding to probate a 

will previously probated at the testator's domicile and 

appointment proceedings relating to an estate in which there 

has been a prior appointment, may be commenced more than 3 

years after the decedent's death, except: 

(a) if a prevlous proceeding was dismissed because of 

doubt about the fact of the decedent's death, appropriate 

probate, appointment, or testacy proc~edings may be 

maintained at any time thereafter upon a finding that the 

decedent's death occurred prior to the initiation df the 

previous proceeding and the applicant or petitioner has not 

delayed unduly in initiating the subsequent proceeding; 

(b) appropriate probate, appointment, or testacy 

proceedings may be maintained in relation to the estate of 

an absent, disappeared, or missing person for whose estate a 

conservator has been appointed at any time wit~in 3 years 
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after the conservator becomes able to establish the death of 

the protected person; and 

(c) a proceeding to contest an i11formally probated 

will and to secure appointment of the person with legal 

pr1or1ty for appointment in the event the contest is 

successful may be commenced \.dthin the later of 12 months 

from the informal probate or 3 years from the decedent's 

death; and 

(d) if no proceed i l}_g ___ S'9_~~~-~-~ ~ ng t h~_ ~uccess ion or 

administration of the estate has occurred within 3 years 

after the decedent's death, a formal testacy proceeding~ 

be commenced at any tlme thereafter for the sole purpose of 

establishing a devise of prS12~rt.i: -~b_~£_~-~-~-~-4evisee or his 

successors and assigns possessed in ac:~o~--c!~~~-~--~ith the will 

or proE~~!X_which was not possessed or claimed by anyone by 

~._irtue of tht;- decedent's title duri~g__-~~ear period, and 

the order of the court must ~e limited to that property. 

[2) These limitations do 110t apply to proceedings to 

construe pr8bated wills or determine heirs of an inteslateT 

nor~do--tney· -limit--the--ri9ht--~f--+nt~re~te0--p~r~en~--te 

c~mmene~--±nformoi---~robat~--or--appe+ntment--preeeedin~~-or 

formai-te~toey-or-eppo±ntment-·proeeedings-at any-time--after 

3--ye~r~--£rom--t"e--deeedent~~--de6th-if-there-ha~e-been-no 

pre~iotl~--forma!--or---±nforma~---probBte---or---eppo±ntment 

preeeediM9~-eomm~need-~n-re~peet-o£-thct-deeedent. 
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( 3) In cases under (l)(a) or (l)(b} above, the date on 

which a testacy or appointment proceeding is properly 

commenced shall be deemed to be the date of the d~cedent's 

death for purposes of ocher limitations provisions of this 

code which relate to the date of death." 

Section 10. Section 72-3-213, MCA, is amended co read: 

"72-3-213. Rules for grant or denial of informal 

probate. ( l) A will which appears to have the required 

signatures and which contains an attestation clause showing 

that requirements of execution under 72-2-302, 72-2-303, or 

72-2-306 have been met shall be probated without further 

proof. In othPr cases the clerk may assume execut:on 1f the 

will appears to be properly executed, or he may accept a 

sworn statement or affidavit of any person having ~nowledge 

of tt1e circumstances of execution, whether or not the person 

was a witness to the will. 

( 2) The application shall be denied if lt: indicates 

that a personal representative has been appointed ::1 another 

county of this state or, except as provided in subsection 

(J) below, if it appears that this or another wi:l of the 

decedent has been the subject of a previous probatP order. 

(3) Informal probate of a will which has been 

previously probated elsewhere may be granted at any time 

upon written application by any interested person, together 

with deposit of an authenticated copy of the will and of the 
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state.aent probating it from the office or court where it was 

first probated. 

(4) A will from a place which does 110t provide for 

probate of a will after death and which is not eligible for 

probate under 72-3-212 may be probated in this state upon 

receipt by the clerk of a duly authenticated copy of the 

will and a duly authenticated certificate of its legal 

custodian that the copy filed is a true copy and that the 

will has become operative under the law of the other place. 

{5) Application for informal probate which relates to 

one or more of a known series of testamentary instruments 

{other than wiit~-and--~odietl~ a will and one or more 

codicils __ ~o the will), the latest of which does not 

expressly revoke the earlier, shall be declined.'' 

Section 11. Section 72-3-603, MCA, is amended to read: 

"72-3-603. Notice of appointment to heirs and 

devisees. (1) Not later than 30 days after his appointment, 

every personal representative, except any special 

administrator, shall give information of his appointment to 

the heirs and devisees, including, if there has been no 

formal testacy proceeding and if the personal representative 

was appointed on the assumption that the decedent died 

intestate, the devisees in any will mentioned in the 

application for appointment of a personal representative. 

The information shall be delivered or sent by ordinary mail 
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to each of the heirs and devisees whose address is 

reasonably available to the personal representative. The 

duty does not extend to require information to persons who 

have been adjudicated in a prier formal testacy proceeding 

to have no interest in the estate. 

{2) ~The information shail must: 

tatlil include the name and address of the personal 

representative; 

tbtilll indicate that it is being sent to persons who 

have or may have some interest ln the estate being 

administered; 

tet.iJ._D~ indicate whether bond has been filed; and 

t0t(iv) describe the court where papers relating to the 

estate are on file. 

(b) The information must s~~~e that the estate is 

being administered by the personal representative under the 

uniform probate code without supervi~io~_by the court but 

that recipients are entitled to information regarding the 

admini~t~ation from the personal representative ,~ncl_ __ ____!!§_y_ 

~!_~_!.):Jn the court l.n a~ __ matter relating to the estate, 

including distribution of assets and expenses of 

administration. 

(3) The personal representative's failure to give this 

information is a breach of his duty to the person5 concerned 

but does not affect the validity of his appointment, his 
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powers, or other duties. 

{4) A personal representative may i~form other persons 

of hi~ appointment by delivery or ordinary first-class 

mail." 

Section 12. Section 72-3-607, MCA 1 i::;; amended to read: 

"72-3-607. Inventory appraisal copy to 

department of revenue. {1) Within 3--m.oftth~--a£te~--n~~ 

ett"'~a-i-rH:m.f"rtt !...b._~-- time required for the fi::.ing of a Unit~_d 

States estate tax ret_~_£_0 _E.!_~~~ extensions granted by the 

internal revenue service, a personal 

not a special administrator or a 

representative, who is 

successor to another 

representative who has previo~sly discharged this duty, 

shall prepare and file or mail an inventory, which inventory 

shall include listing of all property which: 

(a) the decedent o~ned, had an interest in or control 

C·ver, individually, in common, or jointly, or otherwise had 

at the time of his dedth; 

I b) the decedent hdd possessory or dispository rights 

over at the timP of his death or had dispu~ed of for less 

thdn its fair market value within years cf his Jeatt1; or 

(c) WdS dEfected by the decedent's death for the 

purpose of inheritance or estate taxes. 

(2) The inventory shall include a statement of the 

full and true value of the decedent's intere~t in every item 

li5ted 1n such inventory. In this connection the pertiOilal 
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representat1ve shall appoint one or more qualified and 

disintere~ted persons to assist him in ascertaining the fair 

market v~lue as of the date of the decedent's death of all 

assets included in the estate. Different persons may be 

employed ~o appra1se different kinds of assets included in 

the estate. The names and addresses of any appraiser shall 

be indicated on the inventory with the item or items he 

appraised. 

{J) The personal representative shall send a copy of 

the 1nventory to intere~ted pers~ns who request 

may file the original of the inven~ory with the 

it, or 

ccurt. 

he 

In 

any event, a copy of the inventory and statement of value 

shall be ~ailed to the department oE revenue.'' 

Section 13. Section 72-3-805, MCA, is amended to read: 

"72-J-805. Allowance and disallowance of claims 

interest on allowed claims. (l) As to claims presented in 

the manner described in 72-3~804 within the time limit 

prescribed :n 72~J~SOJ, the personal representative may mail 

a notice to any claimant stating that the claim has been 

dlsa.· ~~·.i. If, after allowing or disallowing a claim, the 

personal 

claim, he 

representative changes his decision concerning the 

shall notify the cla1mant. The personal 

representative may not chdnge a disallowance of a claim 

after the time for the claimant to file a petition for 

allowance or to commence a proceeding on the claim has run 
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and the claim has been barred. Every claim which ~s 

disallowed in whole or in part by the p~rsonal 

representative is barred so far as not allowed unle~•s the 

claimant files a petition for allowance in the court or 

cotMlences a pcoceeding against the personal representative 

not later than 60 days after the mailing of the notice of 

disallowance or partial allowance if the notice warns the 

claimant of the impending bar. Failure of the personal 

representative to mail notice to a claimant of action on his 

claim for 60 days after the time for original presentation 

of the claim has expired has the effect of a notice of 

di~o±±ewonee allowance. 

(2) After allowing or disallowing a claim, the 

~_sonal representative may change the allowance or 

disallowance as provided in this section. The personal 

~resentative may change the allowance to a disallowance, 

in whole or in part, prior to payment, but not after 

allowance by a court order __ .Clr __ kq_g_l!l_ent or an order directing 

payment of the claim. The personal representat~ve shall 

notify the claimant of the c!_:lange ___ t:_Q__di~~llowance, and the 

disallowed ~~!_~im is then subject to bar as provided in 

subsection (1). The personal representative may ch~~~ 

disallowance to an allowance, in whole or in part, until it 

is barred under subsection (1). After it is barred, it may 

be allowed and paid only if the estate is solv~~t and all 
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successors whose interests would be affected consent. 

t<till Upon the petition of the personal 

representative or of a claimant in a proceeding for the 

purpose, the court may dllow~ in whole or in part_!_ any claim 

or claims presented to the personal representat~ve or filed 

with the clerk of the court in due time and not barred by 

subsection (1) e£-~ki~-~ection. Notice in this proceeding 

shall be given to the claimant, the personal representative, 

and those other persons interested in the estate as the 

court may direct by order entered at the time the proceeding 

is commenced. 

t3-till A judgment in a proceeding in another court 

against a personal represenLative to enforce a claim against 

a decedent's estate is an allowance of the claim. 

t4t~ Unless otherwise provided 10 any judgment in 

another court entered against the personal representative, 

~ allowed eTaim~--~ear claim bears interest at the legal 

rate for the period commencing 60 days after the time for 

original presentation of the claim has expired unless based 

or. a c-.. ~nt::.ract making a provision for interest, in which case 

~~ey-~ea~ the clai~ bears interest in accordance with that 

provision." 

Section 14. Section 72-3-902, MCA, is amended to redd: 

"72-3-902. Distribution in kind preferred -- method -

valuation. Unless a contrary intention is ind1cated by the 
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will, the distributable assets of a decedent's estate shall 

be distributed in kind to the extent possible through 

application of the following provisions: 

{1) A specific devisee is entitled to dlsLribu~io~ of 

the thing devised to him, and a spou~e or child who has 

selected particular assets of an estate as provided 1n 

72-2-802 shall receive the items selected. 

12) Any homestead or family allowa~ce or devise 

pt~:yahl~-i!'! of a stat_~d_§_~~ money may be satisfied r,y 

~ai~e 1n kind, provided; 

(a) the person enticled to the payment has not 

demanded payment in cash; 

(b) the property distributed in kind 15 valued at fair 

market value as of the date of its distribution; and 

(c) no residt1ary devisee has requested that the asset 

in question remain a part of the residue of the estate. 

{3) For the purpose of valuation under subsection (2}, 

s~etJt"-i-tt~~ 9I'•;t ___ sec~~~ regularly traded on~ recognized 

~xehan9es exchange, if distrdJuted in kind, ~re is valued at 

the price tor the last sale of like securities traded on the 

busines~ day prior to distribution or, if there was no sale 

on that day, at the median between amounts bid and ~ffererl 

asked at the close of that dey. A~s~t~ ~~ consisting 

of ~tlM~ a su~ owed lhe decedent or the estate by ~ solvent 

debtor~ debtor as to which there is no kno~11 dispute or 
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defense are is valued at the sum due with accrued interest 

or discounted to ~he date of distribution. For a~set~ ~ 

asset which de~not-heve has no readily ascerLainable vaitle~ 

~?lu_~, a valuatio:--. as of a date not more than 30 days p~ior 

to the date of distribution, if otherwise reasonable, 

controls. Por purposes oE facilitating distribution, the 

persundl representdtive may ascertain the value of the 

~~~et~ any asset as of the time of the proposed distribution 

in any reasonable way, including the employment of qualified 

appraisers, even if the ~~~et:3 asset may 

previously appraised. 

have been 

(4) The residuary estate shall be distribLJted in ~~nd 

±f~tnere~±~~no-~bj~et-i-~n~~e~~ne-pr~p~~ed-di~tribtlt-i-en-and~±t 

±~-pr~~~±e~bte~to~dis~rihute-undivided-±ntere~t~.--~n--otner 

ea~e~,~~re~±dtl6ry--property-~may--be~eon~erted~into-ea~~-£~~ 

tH:~tr:i:but~on dny equit_9-b_l_~ __ I!Ianner. ·• 

Section 15. Section 72-3~917, MCA, is amended to read: 

11 72-3~917. Distribution to person under disability. 

ill A per::;onal representative may discharge his obligation 

to distri~ute to any person under legal disability by 

distributing ~e--~nis~~e~nservater~~er~-Bny--ether---person 

attthor±red-by-th:i:~~eode-or-otherw~~e-to~give-a-vaiirl~reee±pt 

end-di~eharge-for-the-Oi~tribtttion 1n a m~nner e~essly 

~~ided in the will. 

.{1_1_ _ _Qn~_E"§_§__£_on_~?ry to dn !=XP~es2_ p_rovision in the 
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will, the personal representative may discharge his 

obligation to distribute to a minor or person ~~~~~--~th~~ 

disability as authorized by 72-5-501 or any other statute~ 

If the personal representative knows that a conservator ha~ 

been appointed or that a proceeding for appointment of a 

conservator is pending, the personal representative is 

authorized to distribute only to the conservator. 

(3) (a) If the heir or dev~see is under disabi..!:i._!_y 

ot_!ler than minority, the personal r~~esentative is 

authorized to distribute to: 

(i) an attorney-in-fact who has authority under a 

power of attorney_ to receive propertyd~or that person; or 

(ii) the spouse, parent, or other close relative with 

whom the person u_ryder disability resi~~s if the distribution 

is of amounts not exceeding $10,000 a year or property not 

exceeding SlO,OOO in value, unless the court authorizes a 

larger amount or greater value~ 

(b) Any person receiving money or property for the 

disabled pers~n is obligated to apely the money or prope~"~ 

to the support of that ._person, but may not pay_ himself 

except by way o_f reimbursement for o_u!:of-pocket expenses 

for goods and_services necessary for the support of the 

disabled person. Excess sums must be preserved for future 

support of the ___ disabled person. The personal representa~iy_~ 

is not responsible for the p~er application of money or 
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property dist r ibu._~_~ursuant to __ thi s subsection (J_l·" 

Section 16. Section 72-3-1103, MCA, is amended to 

read: 

"72-3-1103. Summary procedure for disbursement and 

distribution. If it appears from the inventory and appraisal 

that the value of the "et--distribtltabie--estat~~-doe~--not 

ex~eed--$~r599-or-the-valtle-o£-the entire estate, less liens 

and encumbrances, does not exceed homestead allowance, 

exempt property, family allowance, costs and expenses of 

administration, reasonable funeral expenses, and reasonable 

and necessary medical and hospital expenses of the last 

illness of the decedent, 

without giving notice tc 

the 

the 

personal representative, 

creditors, may irrunediat-ely 

disburse and distribute the estate to the persons entitled 

thereto and file a clos1ng statement as provided in 

72-3-1104.'' 

Section 17. Section 72-3-1104, MCA, is amended to 

read: 

"72-3-1104. Closing by sworn statement of personal 

representative termination of appointment. ( 1) Unless 

prohibited by order of the court and except for estates 

being administered by supervised personal representatives, a 

personal representative may close an estate administered 

under the summary procedures of 72-3-1103 by filing with the 

court, at any time after dishursement and distribution of 
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the estate, a verified statement stating that: 

(a) to the best knowledge of the personal 

represer1tative, ~he--~e~~e--oE-the-net-di~trtbtltabl~-e3tete 

d±d-"ot-e~eeed-$T,see-or the value of the entire estate, 

less liens and encumbrances, did not exceed homestead 

allowance, exempt property, family allowance, costs and 

expenses of administration, reasonable funeral expenses, and 

reasonable, necessary medical and hospital expenses of the 

last illness of the decedent; 

{b) the personal repre~entative has fully administered 

the estate by payment of inheritdnce taxes and by disbursing 

and distributing it to the persons entitled thereto; and 

(c) the personal representative has senl a copy of the 

closing statement to all distrioutees of the estate and to 

all creditors or other claimants of whom he is aware who~e 

claims are neither paid nor barred and has furnished a full 

account in writing of his administration to the distributees 

whose interests are affecteO. 

(2) If no actions or proceedings 

personal representative are pending in the 

involving the 

court l ye.J.r 

after the closing statemenl is f1led, the appointment of the 

personal representative terminates. 

(3) A closing statement filed under this section has 

the same effect as one filed under 72-3-1004.'' 

Section 18. Section 72-5-302, MCA, is amended to read: 
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"72-5-302. Testamentary appointment of guardian for 

incapacitated person when effective -- priorities. I l) 

The parent of an unmarrjed incapacitated person may appoint 

by will appo~~t or other writing signed by the parent and 

§..!_~~l5'~ _b:t. at least two witnesses a guardian of the 

incapacitated person. A--te~tamentary If both parents are 

dead or the surviving parent is .~_udged incapacitated, a 

parental appointment 

after having given 7 

intention to do so 

by--a--pare~~ becomes effective when, 

days' prior written notice of h±~ 

to the incapacltated person and to the 

person having h±~ care c_:?_f __ the person or to h±:!t the nearest 

adult relative, the guardian files acceptance of appointment 

in the court in which the will is informally or formally 

probated, ~i-pr±or-thereto-both--parent~--are--dead--or--the 

~tl~~+~in9--pare~t-±~-adj~dged-ineapaeitBted7 or, in the case 

~~-!lontestamentary no~~-~~t-~_0_9_ instrument, in the court at 

th~ _ ____p!a~_!'~ ___ where the incapacita~ed person resides or is 

E_r~~~nt. !_b_e_notiC_f? must state that the _92P.Cl~n~_ment _ moy be 

!-~-r~indLed by tiling a written objection in the cou_~~ .. ~ 

,erovidt>d by 72-5-_304. If both parents are dead, an effective 

appointment by the parent who died latec has priority t1n:le~~ 

~~--is-- -~ermil"lB:ted -by--th~--ri~n~al---ef --probate--in--EoriMll 

proeeed:ing~. 

(2) The spouse of a married incapacitated person may 

~()inl by will oppe±nt ~ _ _9ther wri~signed by the 
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spouse and attested by at least two witn~s_-~'?._~ a guardian of 

the incapacitated person. The appointment becomes effective 

when, after having given 7 days' prior written notice of hi~ 

intention to do so to the incapacitated person and to the 

person having h~~ care of the incapacitated person or to h±s 

the nearest adult relative, the guardian files acceptance of 

appointment in the court in which the will is informally or 

formally probated~ or, in the case of nontest~me~~~~~ 

nominating instrument, i~ the court at the place where the 

incapac,itated person resides or is present. The notice must 

state that the appointment may be terminated by filing a 

writt.~£1 objection in the court, as provided by 72-5-304. An 

effective appointment by a spouse has priority over an 

appointment by a parent Hntes~--i~--i~-t~rminated-by-the 

denie.:t-o£-pr~bate-tn-£-ormai:-proceed:i:ng~." 

Section 19. Sect ion 72-5-303, M.CA, is amended to read: 

"72-5-303. Recognition of appointment of guardian by 

foreign will. ~hi~-~~a~e-s"ail-r~eo9ni~e-a-testament~ry An 

appointment effected by filing the guardia~-~~ acceptance 

under a will probated at-the-te~tator~~ in the state of the 

decedent's domicile in-another-state is effective in this 

state." 

Section 20. Section 72-5-304, MCA, is amended to read: 

"72-5-304. Objection by alleged incapacitated person 

to testamentary appointment. en Upon the filing w±t" in the 

-25- SB 3J1 

1 

2 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

!5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0331/02 

court in which the will was probated or, in the case of a 

nontestamentary nominating in_~~ rument, in the ~_SJ:urt at the 

place where the inca~cit~ed person re§~des or is presen~~ 

of written objection to the dppointment by the inca12_acitated 

person for whom a te~t~m~Mtary ~-~ntal or spousal 

appointment of guardian has been made, the appointment is 

terminated. An objection does not prevent appointment by the 

court in a proper proceeding of the te~tamentary pacenta~ oc 

spousal nominee or any ether suitable person upon an 

adjudication of incapacity ln proceedings under ~h~~-pc~t 

72-5-305 through 72-5-325." 

Section 21. Section 72-5-325, MCA, lS amended to read: 

"72-5-325. Petition for removal or resignation of 

guardian termination of incapacity. {l) On petition of 

the ward or any person interested in hi~ the ward's welfare, 

the court, after hearing, may remove a guardian eMd--oppoi~t 

~--~neee~~or if in the bes~ intere~t~ of tne ward. On 

petition of the guardian, the court, after hearing, may 

accept hi~ ~ resignation e~d-ma~~-any-o~her-orde~-whieh-mey 

ee-appr~~r~ate, 

{2) An order adjudicating incapacity may specify a 

minimum period, not exceeding !-year 6 months, during which 

ne ~ petition for an adjudication that the ward is no longer 

incapacitated may not be filed without special leave. 

Subject to th~~ that restriction, the ward or any person 
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interested in h±5 the welfare of the ward may petition for 

an order that he th~~ard is no longer incapacitated and for 

removal---~r---re~~g~at±~n termination of the ~~arO~an 

guardianship. A request for ~hi-~ an order may also be made 

by-~nfor~a~-±etter informally to the co~rt or-jtldge, and any 

person who k~owingly interferes with transmission of thi~ 

~ind-of the request to-t~e-eo~rt-or-j~dge may be adjudged 

guilty of contempt of court. 

(]) Before---removin9--a ~pon removal, resignation, or 

dea Sl'· of __ the guardian,-aeeep~ing-the-re:$±grtat ion-of-a ~ 

the guardian,--or--orOer~ng--that--a--ward~~-±neapae±ty-ha~ 

terminated is determ!_'!_~ to be __ in_£~E_itat~j, the court, 

followi~g-th~-sam~-pro~edtlre~-~o~~afe9tlerd-the-r~9ht3-of-t~e 

ward--c~--app±y-to-a-petttion-Eor-appoiMtment-of-~-guard~an, 

may ~~nd-a-v±~±tor-to-the-re~idence-of-the-presene appoint a 

successor guardian and to-the-p±aee-where-the--ward--re~±ae~ 

or--i~-dete±~ed,-to-oeserve-eond~tion~-and-~eport-±n-writin~ 

to-tM;e-eetl~to make~ other appropr_iate order. Before 

appointing a successor guardian or ordering that a ward's 

incapac~_y_ has terminated, the court Sl:iE_!_!~llow the same 

procedures to safeguard the rights of the ward that app~ 

a petition for appointment of a ~!_Han." 

Section 22. Section 72-5-438, MCA, is amended to read: 

"72-5-438. Accounts final and intermediate. (1) 

~nie~~-wa±ved-by-the--cettrt- 7 --every Each conservator m~~t 
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shall account to the court for h±~ administration of the 

trust not less than annually £er--the--preeed~n9--year--and 

al~o, unless the court directs o~Q~~~~~ upon his 

resigngtion or removal, and at other times as the court may 

direct. A--eepy--of--the--aeeetl~t--mtl~t--be-~erved-tlpen-t~@ 

p~oteeted-pe~~on~s-parent 7 -gtla~d~an,-eh~±d,--or--5iblin9--±£ 

thet-~er~on-has-ma0e-an-e£feet~~e-re~~e~t-ttnder-~r-S-494o On 

termination of the protected person's minority or 

disability, a conservator may shall account to the court or 

he--m~y--~eee~n~ to the former formerly protected person or 

h±~-pe~~ene~-repre~ent~tiwe the successcrs of that person. 

( 2) Subject to appeal or vacatlOJl within the time 

permitted, an order meae-Hpon, after notice and hearing.!. 

allowing an intermediate account of a conservator 

adjudicates as to h±~ liabilities concerning the matters 

considered in connection t~erew±th with the hearing; and an 

order meOe-tlp~n, followi~g notice and hearing.!. allowing a 

final account adjudicates as to all previously unsettled 

liabilities of the conservator to the protected person or 

hi-~ thE:_ __ ___E__.rotected person's successors relating to the 

conservalorship. 

( 3) In connection with a11y accounc, the court may 

require a conservator to submit to a physical check of the 

estate in-his-eontroi, to be made in any manner the court 

may-~peei£y specifies. 
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t4t--~pen-f~±T~~~,-a~-eeterm±ned-by-~he-e~er~-of-eo~~~, 

oE--~~e--eo"~~r~Btor--to--fiie--~"-~""tl8l-~eeonntr-tke-eonr~ 

shaii-order-the-ee"3er~8ter-to-f~ie--the--aeeo~nt--and--9ive 

~ood-e8tt~e-for-h±s-fatltlre-to-£i±e-~-t±meTy-aeeonnt7'' 

Section 23. Section 72-5-435, MCA, is amended to read: 

"72-5-43!>. Persons dealing with conservator 

protection. (1) A person who in good faith either assists a 

conservator or deals with him for value in any transaction 

other than those requiring a court order as provided in 

72-5-421 is protected as if the conservator properly 

exercised the power. The fact that a person knowingly deals 

with a conservator does not alone require the person to 

inquire into the existence of a power or the propriety of 

its exercise, except that restrictions 

conservators which are endorsed on letters as 

on powers 

provided 

of 

in 

72-5-430 are effective as to third persons. A person is not 

bound to see to the proper application of estate assets paid 

or delivered to a conservator. 

( 2) The protect ion here expressed i~~ this sect ion 

extends to ~r't!!lte:nee~---±n---wh±e.,--~eme ~ procedural 

irregularity or jurisdictional defect oeet2rred occur_E_i0_9 in 

proceedings leading to the issuance of letters and is not a 

substitutio~ for protection provided by comparable 

provi~ions of the law relating to commercial transactions or 

laws simplifying transfe~~-~~ecurities ?y_fiduciaries. 
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(3) The protection here expressed is not by 

substitution for that provided by comparable provisions of 

the laws relating to commercial transactions and laws 

simplifying transfers of securities by fiduciaries." 

Section 24. Section 72-5-501, MCA, is amended to read: 

"72-5-501. When power of attorney not affected by 

disability. (l) A durable power of attorney is a power of 

attorney by which a principal 

attorney-in-fact or agent in 

contains the words, "This pvwer of 

designates 

writing and 

attorney 

another his 

the writing 

shall not be 

affected by subsequent disability or incapacity of the 

principal or lapse of time'' or ''This power of attorney shall 

become effective upon the disabi~ity or incapacity of the 

principal" or similar words showing the intent. of the 

principal that the a~thority conferred shall be exercisable 

notwithstanding the principal's subsequent disability or 

incapacity, and, unless it. states a ~ime of termination, 

notwithstanding the lapse of time since the execution of the 

instrument. All acts done by the attorney-iii-fact or-a9e"~ 

purs·.__:ant to the a durable power of __ ~-~~ .. '2.r:_rt_~y during any 

period of disability or incapacity or~tlneertainty-a~-to 

whethe~ of the principal i~-dead--or--ali~e have the same 

effect and inure to the benefit of and bind the principal 

and his successors in interest as if the principal were 

alive, competent, and not disabled. Unless the instrument 
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1 states a time of te~mination, the power is exercisable 

2 notwithstanding the lapse of time since the execution of the 

3 instrument. 

4 ( 2) Tf a conservator thereafter is appointed for the 

principal, the attorney-in-fact or agent, during the 

6 continuance of the appointment, is acco~ntable to the 

7 conservator as well as the principal. The conservator has 

8 the same power to revoke or amend the power of attorney that 

9 the principal would have had if he were not disabled or 

10 incapacitated. A principal may nominate, by a durable power 

ll of attorney, the conservator of his estate or guardian of 

12 his person for consideration by the court if protective 

13 proceedings for the principal's person or estate are 

14 ti'l:eree:fte!" later commenced. The court shall make its 

15 appointment in accordance with the principal's most recent 

16 nomination in a duraOle power- of attorney exL:~pt for good 

17 cause or disqualification." 

18 Section 25. Sect ion 72-16-301, MCA, 1s amended to 

19 re.Hi: 

20 "72-16-301. Taxable transfers generally 

21 conlemplation of death. ill A tax shall be and is hereby 

22 impdsed upon any transfer of property, real, personal, or 

23 mixt>d_!_ or any interest therein or income therefrom in trust 

24 01 0therwise to any person, association, or corporation in 

25 tiH' following Cd~..;es, except as here±netoftet' provided in this 
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section: -----

ttt~ when the transfer is by will or by intestate 

laws of this state from any persun dying possessed of the 

property while a resident of the state; 

trt_LS>__t when a transfer is by will or intestate law of 

property within the state or within its jurisdiction and the 

decedent was a nonresident of the 3tate at the time of his 

death; £.£_ 

t3ti£1 when the transfer is of property made by a 

resident or by a nonresident when such nonresident's 

property is within the state or within its jurisdiction by 

deed, grant, bargain, sale, or gift made in contemplation of 

tr.e death of the grantor, vendor, or donor or inte[\deJ to 

ta~e effect in possession or enjoyment at or after such 

death. Every 

l1_L_____!!2 transfer by-deedr-9t'BI"''~r~bar9a±n-;-~ale,-et"-9ift 

made Mith+n--3--year~-pt'to-r-to-t:Me befo~ __ the 3-year period 

end __ !_.ng o~ __ __!-_he date of the decedent's death e~f--the-~9rante!" 7 

vendor-, --or -donor -of-e -materi-al- -part-of-M-i-~-esta te -or- in-the 

net~r~ ~f-e:-Einal-di~po~±t±ol"''-er--d-i-~trt-O~tion--t~ereof--end 

wit~o~t--a--feir--eon~±derat-i-on--±n--money--or-money~~-worth 

shall-;-~nie~~-~hown-to-the-eontrB!"Yr be deem~d c?nsidered to 

have been made in contemplation of death~ wi~h~n-the-meen-i-n9 

of-thi~-~eetion7 --b~t--no--3tleh--tran~fer--by--deedr--9~etont, 

barg~in 7 -sale7 -or-gift-made-before-~~eh 
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(3) Every transfer during the 3-year period skall-be 

t~eated-a~-~aving--been--made--~n--eo~tempiat~on--of--de~th~ 

However,--noth~ng--he~etn--eontained-~hai±-be-deemed-to-have 

modif~ed 1 -amended,-or-repedied-the-~rov±~tons-o£--1~-l6-396o 

ending on the date of the decedent's death must be 

considered to have been made in contemplation of death, 

except: 

(a) no transfer shown to be a bona fide sale for an 

adequate and full consideration in money or money's worth 

may be considered to be a gift made in contemplation of 

death; 

(b) if the transfer was a gift to a donee made during 

the calendar year an~ if the decedent was not required by 

section 6019 of the internal revenue_~ode to file any gift 

tax return for the year with respect to the donee, the 

transfer ~~y not be considered to be a ~~ade i_!!_ 

contemplation of death. 

(4) Subsection (3) does not apply to any transfer with 

respect to a life insurance policy.'' 

Section 26. Section 72-16-302, MCA, is amended to 

read: 

"72-16-302. Transfer under power of appointment. 

Whe~e~e~--a~y--person-or-eorporation-sha%%-exere~~e-a l!l_TQ 

the extent of any property with respect to which the 

dece~ent has at the time of his death a general power of 
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appointment der±~ed-from-any-dispo~±t±on--of--property--made 

either--be£ore-or-a£ter-Maren-s,-i923, such appo±ntme~t-whe~ 

made property shall be deemed cons_idered to have been 

transferred in a transfer taxable under the provisions of 

parts 1 through 8, ±n-the-seme-menner-as-thotl9n-the-property 

to-whteh-stleh-appointment-re~ate~-belen9ed-eb~o±atery-ee-the 

denee-of-~tte~-pewe~-a~d-hed-b~~n-beq~eathed--e~--d~~i~ed-~hy 

~tte"--denee--by--wi±lo---Whene~er--eny-per~en-or-corporatton 

~es~e~sin9-stteh-e-pe~er-ei-eppointment-so-deri~~d-~haTT-oMit 

or-fe±T-to--exeretse--the--~ame--w±th±n--the--eime--prov±ded 

there£or,--in-who~e-or-±n-pert 7 -a-tran~fer-texabte-~nder-the 

provi~±on~-o£-parts-±-throttgh-8--~ka~T--be--dee~ed--to--teke 

p±aee-to-the-extent-of-~tleh-omi~~ien-or-faiTare,-±n-the-~eme 

manner---e~--thottgk--the--persons--or--eorporations--thereby 

beeeMing-entit±ed-to-the--po~~essten--or--enjoyment--oi--the 

property--to--whieh-~tleh-power-re~ated-had-~tteeeeded-thereto 

by-a-w±±±-of-the-donee-o£-the-power-fattin9-to-exerei~e-~tteh 

powerr-taking--e££eet--at--the--t±me--of--saeh--omi~~±on--or 

£aitare~ whether or not the dece~ent exercised the power of 

~ointm~n~ 

{2) Th":_ te;rm "general po\lrr'er of appointment" means a 

~~wer that is exercisable in favor of the decedent, his 

estate, his creditor~ 1~- the creditors ot his es~.~t~! 

except th9t a power to consume, ~-!1~.9-_'!_e, or appropriate 

E_!operty for the benefit of the decedent which is limited by 
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an ascertainable standard relating to the h~~lth, education, 

support, or maintenance of the decedent may not be 

considered a general power of appointment.~ 

Section 27. Section 72-16-303, MCA, is amended to 

read: 

"72~16-303. Joint estates transfer by right of 

survivorship taxable. (1) Whenever any property,-however 

eeq~~~ed1--reai--or--per~o~ai,---t~n9±bie---or---±ntang±bie 7 

±netadin9---governmen~---eond~--of--~~e--Hn±ted--Stete~7 is 

~nse~ibed-in-eo-owner~h±p-£erm, held by two or more perscns 

in joint tenancy or--a~--tenant~--by--the-entirety 1 -or-is 

depo~ited-in-any-b~nk-~r-ether-depo~itary-in-the-join~-names 

of-two-or-more--per~on~--en0--pttyeb=te--te~--~i"'.e--~ttt""'1:'flor--or 

~~rvivor~--of--them-Hpon-the-Oe~~h-of-ene-of--them with right 

of survivorship, the right of the survivor or survivors to 

the immediate possession or ownership is a taxable transfer. 

[ 2) The tax 1s ttpon--the--tran~fer--of--deeedent~~ 

intere~t,-ene-ha!f-or-other-~reper-fraet~onr-a~-e~1:~en~ed-by 

th~-wr~tteM-in~tr~ment-~reeting--t~e--~eme 7 --e~--thottgh--the 

property to-w~1eh the-transfer-relat~~-belonged-to-the-joint 

tenantsy--tenant~-by-the-ent~rety 1-;oint-depositors,-hotders 

in-eo-o•ner~hip-£orm,-or-personsr-es-tenants-in--common--and 

had--been,--for--inherit8nce--tax--pttrpo~es 1 --beqceatned--or 

~evised-to-tne-~~:~rv±vor-or-scrv±vors-ey--wilt,--exeept--stteh 

part--thereof-as-msy-be-~hown-to-have-or1:g±~ai±y-be%on9ed-to 
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the-s~:~rv±var-and-never-to-na~e-beion9ed-te-the-deeedent-whe~ 

tke-~tlrv±vtng-joint-tenant-~s--e--~po~~e--or--isstte--o£--tke 

deeedento---fn--aii--o~ker--eese~,--~ne--£~ii--vaitle--of-the 

property-~ne±±-ee-taxa~te,-exeept-the-port±on--theree£--tkat 

or~gine++y--beionqed--to--the--~~~vivor--en~-as-to-wkiek-the 

~eeedent-had-made-no-eontr~bttt±on;-i£-the-deeedent-had--me~e 

a--contr±b~t~on-to-t~e-ownership-of-the-propertyr-the-amottftt 

of-the-eontr±~tlt±on-~hell-be-taxabieo 

t3t--~h~~-seet±on-sha±±-not-be-een~tr~:~ed-to--repeat--or 

mod~£y--the-prov±s±ons-o£-7~-t6-39tt3t• on the full value of 

the property held a~ _ ~ tenants with r_~Sl!!!_ _ ____Q_f 

survivors~~ ~-~c_:.:e12_~~t of the pro~-~ ~_ay_ be shown 

to have _?:riginally belonged to the sur<J}:__vor or survivors and 

never to hav€! been received or-_ ac~i red by the latter from 

the decedent for less ~t:!~n __ adeguate and full cons~deration 

in money or mom:y~~-~_rt~-~ When the property or any part of 

the ~J:_y~ ~___£___~~ .~b_-e consideratia:n_ with which the 

,P_£Oper!.Y_~as_acquired, is shuw!L _!_r::__!l~been at any time 

acquire9 -~the other person from the -~~?cedent for less than 

an ~d~qua~~ __ (u~]: consideration 10 money or money'_s 

worth, only the part of the value of the p-roperty as is 

proportionat~ to the consideration furnished by !:_~o__!._h_~_£ 

per sol! __ may be excepted. When any pro.12~rty_~s been acgu ired 

by gift, bequest, devise, or_!!ll)_€ritance as joint te.na.nts 

wit~~t of _survi_vorsh_i£__ and _the_~£_-~_~tPrests are not 
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otherwise specified or fixed by law, the tax is on the value 

of a fractional part to be d~termined by dividing the value 

of the property by the number of joint tenants with right of 

survivorship.~ 

Section 28. Section 72-16-906, MCA, is amended to 

read: 

"72-16-906. Required filings. The personal 

representative of the estate of any decedent whose estate is 

subject to the payment of a United States estate tax shall 

file d~pi±~a~e~ a duplicate of the United States estate tax 

~~ttl~~~ return with the d±str±et--eo~rt--or--t~e--eottnty--±n 

which--stteh-estote-i~-being-probated-end-with-the department 

of revenue. He shall also file with-stteh-eoare-and with the 

department a certificate or other evidence from the internal 

revenue service showing the amount of the United States 

estate tax as computed by that-a9e"ey the internal revenue 

service.'' 

SECTION 29. SECTION 7 2-26-502' MCA, IS AMENDED TO 

READ, 

"72-26-502. Definitions. As used in this chapter, 

unless the context requires otherwise, the following 

definitions dpply: 

{l) "Adult'' means an individual who has attained the 

age of 19 £l years. 

( 2) ''Benefit plan" means an employer's plan for the 
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benefit of an employee or partner. 

{3) ''Broker'' means a person lawfully engaged in the 

business of effecting transactions in securities or 

commodities for the person's own account or for the account 

of others. 

(4) ''Conservator'' means a person appointed or 

qualified by a court to act as general, limited, or 

temporary guardian of a minor's property or a person legally 

authorized tc perform substantially the same functions. 

(5) ''Court'' means district court. 

(6) ''Custodial property'' means: 

(a) any interest in property transferred to a 

custodian under this chapter; and 

(b) the income from and proceeds of that interest in 

property. 

( 7) "Custodidn" means a person so designated under 

72-26-603 or a successor or substitute custodian designated 

under 72-26-BOl. 

( 8) "Financial institution" means a bank, trust 

company, savings institution, or credit union chartered and 

supervised under state or federal law. 

( 9) "Legal representative" means an individual's 

personal representative or conservator. 

(10) ''Member of the minor 1 S family'' means the minor's 

parent, stepparent, spouse, ~randparent, brother, sister, 
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uncle, or aunt, whether of the whole or half blood or by 

adoption. 

(11) ''Minor" means an individual who has not attained 

tne age of ±6 ~ years. 

(12) ''Person'' means "n individual, corporation, 

organization, or other legal entity. 

(13) "Personal representative" means an executor, 

administrator, successor personal representative, or special 

administrator of a decedent's estate or a person legally 

authorized to perform substantially the same functions. 

(14) ''State'' includes any state of the United States, 

the District of Columbia, the Commonwealth of Puerto Rico, 

and any territory or possession subject to rhe legislative 

authority of the United States. 

(15) "Transfer'' means a transaction that creates 

16 custodial property und2r 72-26-603. 

17 (16) ''Transferor'' means a person who makes a transfer 

18 undPr this chapter. 

19 ( 17) "Trust company" means a financial institution, 

20 corporation, or other legdl entity dllthorized to exerc1se 

21 general trust powers." 

22 NEW SECTION. Section 30. Requirement that beneficiary 

23 survive insured by 120 hours4 A beneficiary 1n a policy of 

24 life or accident insurance who does not survive the insured 

25 by 120 hours is treated as if he had predeceased the insured 
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unless the policy of insurance contains some language 

dealing explicitly with simultaneous deaths or deaths in a 

commun disaster or requiring that the beneficiary survive 

the insured for a stated period in order to receive the 

proceeds of the policy. 

NEW SECTION. Section 31. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act] is extended to the prov1sions of 

[this act]. 

NEW SECTION. Section 32. Codification instruction. 

[Section ~9 lQl is intended to be codified as an inteqral 

part of Title 33, chapter 20, and the provisions of T~tle 

33, chapter 20, apply to [section %9 ]~]. 

-End-
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13 

14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

15 Section 1. Section 40-8-125, MCA, is amended to read: 

16 •40-8-125. Effect of final decree. ( 1) After the final 

17 decree of adoption is entered, the relation of parent and 

18 child and all the rights, duties, and other legal 

19 consequences of the natural relation of child and parent 

20 shall thereafter exist between such adopted child and the 

21 adoptive parents adopting such child and the kindred of the 

22 adoptive parents. Prom--the--date--of--~he-f~nal-deeree-ef 

23 edoptien7-the-eh~Td-~hall-be-en~i~l~d-te--inheri~--reat--and 

24 pe~sonel--prope~ty-£rom-e~e-threuqh-the-adoptive-parents-and 

25 ~he-kindred-of-ehe-a~optive-paren~s-±n-aeeordanee--with--the 

~~., .. ,.,.,~.c~• 
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STANDING COMMITTEE REPORT 

March 9, 1989 
Page 1 of 1 

Mr. Speaker: We, the committee on Judiciary report that SENATE 

BILL 331 (third reading copy -- blue) be concurred in as 
amended. 

[REP. ~ z WILL CARRY TIIIS BILL ON THE HOUSE FLOOR] 

And, that such amendment read: 

1. Page 33, line 18. 
Following: "(3)" 
Insert: "(b)_"_ 

HOUSE 
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SENATE BILL NO. 331 

INTRODUCED BY BISHOP 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

UNIFORM PROBATE CODE AND RELATED LAW; REQUIRING A 120-HOUR 

SURVIVORSHIP TO COLLECT INSURANCE PROCEEDS; AND AMENDING 

SECTIONS 40-8-125, 72-1-108, 72-2-104, 72-2-202, 72-2-305, 

72-2-516, 72-2-517, 72-2-704, 72-3-122, 72-3-213, 72-3-603, 

72-3-607' 72-3-805, 72-3-902, 72-3-917, 72-3-1103, 

72-3-1104, 72-5-302 THROUGH 72-5-304, 72-5-325, 72-5-435, 

72-5-438, 72-5-501, 72-16-301 

72-16-906, AND 72-26-502, MCA." 

THROUGH 72-16-303, 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

ANB 

Section 1. Section 40-8-125, MCA, is amended to read: 

"40-8-125. Effect of final decree. (1) After the final 

decree of adoption is entered, the relation of parent and 

child and all the rights, duties, and other legal 

consequences of the Qatural relation of child and parent 

shall thereafter exist between such adopted child and the 

adoptive parents adopting such child and the kindred of the 

adoptive parents. ¥rom--the--8ete--o£--the-£inal-dee~ee-o£ 

adeptionT-the-ehiid-shaii-be-entitled-te--inhe~it--reai--and 

p~~son8l--property-from-and-thre~gh-the-adoptive-parent~-and 

the-kind~ed-o£-the-adopt~ve-parents-in-aeeerdanee--with--the 
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~ta~tl~e~--of--deseent--and--distribtltion--and--tne--adoptive 

parent~-and-their-kindred-shail-be-entitled-to-inher±t--~e81 

end---pe~sen81--property--from--and--throtlgh--the--ehiid--in 

aeeordanee-with-said-stat~teso 

(2) After a the final decree of adoption is enteredr 

the natural parents and the kindred of the natural parents 

of the adopted childr unless they are the adoptive parents 

or the spouse of an adoptive parent, shall be relieved of 

all parental responsibilities for said child and have no 

rights over such adopted child or-to-n±s-prepe~ey-by-deseent 

8nd-distr~b~t±on. 

(3) The relationship of parent and child for the 

purposes of intestate succession is governed by Title 72. 11 

Section 2. Section 72-1-108, MCA, is amended to read: 

•72-1-108. Evidential rules applicable -- evidence as 

to death or status. (1) In proceedings under this code the 

rules of evidence in courts of general jurisdiction, 

including any relating to simultaneous deaths, are 

applicable unless specifically displaced by the code. 

(2) In addition, the following rules relating to 

determination of death and status are applicable: 

(a) A certified or authenticated copy of a death 

certificate purporting to be issued by an official or agency 

of the place where the death purportedly occurred is prima 

facie proof of the fact, place, date, and time of death and 
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the identity of the decedent. 

(b) A certified or authenticated copy of any record or 

rep6rt of a governmental agency, domestic or foreign, that a 

person is missing, detained, dead, or alive is prima facie 

evidence of the status and of the dates, circumstances, and 

places disclosed by the record or report. 

(c) In the absence of prima facie evidence of death 

under subsection (2)(a) or (2)(b), the fact of death may be 

established by clear and convincing evidence, including 

circumstantial evidence. 

tet~ A person whose death is not established under 

subsections (2)(a) through (2)(c), who is absent for a 

continuous period of T ~years, during which he has not been 

heard from, and whose absence is not ~atisfactorily 

explained after diligent search or inquiry is presumed to be 

dead. His death is presumed to have occurred at the end of 

the period unless there is sufficient evidence for 

determining that death occurred earlier." 

Section 3. Section 72-2-104, MCA, is amended to read: 

"72-2-104. Homicide -- effect on intestate succession, 

wills, joint assets, life insurance, and beneficiary 

desi9nations. (1) A surviving spouse, heir, or devisee who 

feloniously and intentionally kills the decedent is not 

entitled to any benefits under the will or under this 

chapter, and the estate of the decedent passes as if the 
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killer had predeceased the decedent. Property appointed by 

the will of the decedent to or for the benefit of the killer 

passes as if the killer had predeceased the decedent. 

(2) Any joint tenant who feloniously and intentionally 

kills another joint tenant thereby effects a severance of 

the interest of the decedent so that the share of the 

decedent passes as his property and the killer has no rights 

by survivorship. This provision applies to joint tenancies 

in real and personal property, joint accounts in banks, 

savings and loan associations, credit unions, and other 

institutions, and any other form of co-ownership with 

survivorship incidents. 

(3) A named beneficiary of a bond, life insurance 

policy, or other contractual arrangement who feloniously and 

intentionally kills the principal obligee or the person upon 

whose life the policy is issued is not entitled to any 

benefit under the bond, policy, or other contractual 

arrangement, and it becomes payable as though the killer had 

predeceased the decedent. 

(4) Any other acquisition of property or interest by 

the killer shall be treated in accordance with the 

principles of this section. 

15) A final judgment of conviction of felonious and 

intentional killing is conclusive for purposes of this 

section. In the absence of a conviction of felonious and 
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intentional killing, the court may determine by a 

preponderance of evidence whether the killing was felonious 

and intentional for purposes of this section. 

(6} This section does not affect the rights of any 

person who, before rights under this section have been 

adjudicated, purchases from the killer for value and without 

notice property which the killer would have acquired except 

for this section, but the killer is liable for the amount of 

the proceeds or the value of the property. Any insurance 

company, bank, or other obligor making payment according to 

the terms of its policy or obligation is not liable by 

reason of this section unless prior to payment it has 

received at its home office or principal address written 

notice of a claim under this section. 

(7) For the purposes of this section, a felonious and 

intentional killing includes a deliberate homicide as 

defined in 45-5-102 and a mitigated deliberate homicide as 

defined in 45-5-103.'' 

Section 4. Section 72-2-202, MCA, is amended to read: 

•72-2-202. Share of spouse. The intestate share of the 

surviving spouse is: 

(1) if there is no surviving issue or if there are 

surviving issue all of whom are issue of the surviving 

spouse also, the entire remaining estate; 

(2) if there are surviving issue one or more of whom 
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are not issue of the surviving spouse, as follows: 

(a) if there is surviving only one Stleh child or the 

issue of one s~eh child, one-half of the intestate estate; 

(b) if there are surviving more-thBn-one-snek-eh±ld-or 

ene-~~eh-ehiid two or more children, the issue of two or 

more deceased children, or one or more children and the 

issue of one or more deceased children, one~third of the 

intestate estate." 

Section 5. Section 72~2-305, MCA, is amended to read: 

"72-2-305. Who may witness -- effect of witness by 

beneficiary. (1) Any person generally competent to be a 

witness may act as a witness to a will. 

(2) A will is not invalid because the will is signed 

by an interested witness. 

f3t--A~~--benefieia!--devi~es--made--in--any--will-to-a 

s~bseribing-witne~~-the~eto-are-~oid-uniess--the~e--~re--two 

ether--eempetent--sub8erib±ng--witne~~es--to-the-same 1 -btlt-a 

mere-eharge-on-the-est~te-of-the-testator-does--not--prevent 

his-ereditors-from-being-eompetent-witne~ses-to·-his-wiii• 

t47--fE--a--witness--to-whom-eny-beneEieia~-devise-void 

~nder-subseetien-t3t-±s-made-wouid-have-been-entitled-te-a~y 

share-ef-the-estate-o£-the-te~tator-if-the-testator-had-died 

intestate,-sueh-witness-s~eeeeds-to-so-mneh-of-the-share--as 

would--be-distributed-te-him-under-intestate-suceessionr-net 

exeeeding-the-deYise-or-beqnest-made-to-him-in-the-wiil•" 
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Section 6. Section 72-2-516, MCA, is amended to read: 

•72-2-516. Nonademption of specific devises in certain 

cases. tit--ff--sp~e±Eieally--d~vi~~d-proper~y-is-sold-by-e 

eonserv8tor-er-it-a-eo~demnetion-awa~d-er-insttranee-proeeeds 

are-paid-to-a-eonserya~or-as-e-res~it-of-eondemnation7 -£ire 7 

or-eas~alty,--the--speei£ie--devisee--has--the--r±ght--to--a 

pee~niary--de¥ise--equai--to--so--mtteh--of--the--saie-priee 7 

eondemnation-award,-or-ins~ranee-proeeeds-as-remains-in--the 

estate--and--is--identiEiab±e--at-the-time-o£-the-deeedent~s 

death•-~his-sHbseetion-does-not-apply-if-s~bseqttent--to--the 

saie,--eondemna~ionT--or-ea~tt~~ty-±t-is-8d;ttd±eated-that-the 

di~a8i%±ty-o£-th~--t~stator--ha~--e~a~ed--a~d--the--testator 

sttr¥iY@~--the--ad;tldieat±o"--by--i--yearo---The-ri9ht-o£-the 

epeeifie-eevieee-ttnder-thie-stlbseetio"--is--red~eed--by--any 

ri~ht-he-hae-~"der-stt8e~etion-t~t• 

titi!l. A specific devisee has the right to the 

remaining specifically devised property and: 

(a) any balance of the purchase price (together with 

any security interest) owing from a purchaser to the 

testator at death by reason of sale of the property; 

'b) any amount of a condemnation award for the taking 

of the property unpaid at death; 

(c) any proceeds unpaid at death on fire or casualty 

insurance on the property; and 

(d) property owned by testator at his deathL as a 
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result of foreclosure or obtained in lieu of foreclosure of 

the security for a specifically devised obligation. 

(2) If specifically devised property is sold by a 

conservator or an agent acting within the authority of a 

durable power of attorney for a principal who is under a 

disability, or if a condemnation award or 1nsurance p~oceeds 

are paid to a conservator or an agent ~cting within the 

authority of a durable power of attorney for a principal who 

is under a disability, as a result of condemnation, __ fire, or 

casualty, the specif~_c devisee has the -~ight t~~- r:.l.!::neral 

pecuniary devise equal to the net ~--E.: ic~~ the 

condemnation award, or the insurance E_!OCeed~_.___ This 

subsection does not apply if after the sale, condemnation, 

or casualty it_ is adjudicated that the disability of the 

testator survives the testator has ceased and the 

adjudication by~r. The right of the specific devisee 

under this subsection_ is reduced by~ r __ ~ght he has under 

subsect_i_~~" 

Section 7. Section 72-2-517, MCA, is amended to read: 

"n--2-517. Changes in devised securities 

distributions prior to death. (1) If the testator intended a 

specific devise of certain securities rather than the 

equivalent value thereof, the specific devisee is entitled 

only to: 

(a) as much of the devised securities as is d pdrt of 
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the estate at time of the testator's death; 

(b) any additional or other securities of the same 

entity owned by the testator by reason of action initiated 

by the entity, excluding any se~urities acquired by exercise 

of purchase options; 

(c) securities of another entity owned by the testator 

as a result of a merger, consolidation, reorganization, or 

other similar action initiated by the entity; and 

(d) any additional securities of the entity owned by 

the testator as a result of a plan of reinvestment ~f-it-i~ 

a-~egtt%ated-ift¥e~tme~t-eempany. 

(2) Distributions prior to death with respect to a 

specifically devised security not provided for in subsection 

{1) are not part of the specific devise." 

Section 8. Section 72-2-704, MCA, is amended to read: 

"72-2-704. Effeet-of-eieetion-on-benefits-by--will--o~ 

~tet~te Surviving spouse -- allowance -- exemptions. tit-The 

survivinq--spo~seLs--eleetion-of-ftis-eleetive-shere-does-ftot 

arreet--the--shar~--or--the--stt~viving--spo~se---~nder---the 

prov~s~ofts--of--the--deeedent~s-wi~!-or-int~state-stteee~~ion 

ttnless-the-snrviving-spottse-also-expressly-renottnees-±n--the 

petition--ro~-an-ereetive-share-the-benef±t-o£-ail-or-any-o£ 

the-provisionso--rr--any--provision--is--so--renoeneed7--the 

property--or-other-b~nefit-whieh-wottid-otherwise-have-paseed 

to-the-sdrviving-~poese-the~eender-is--treated7 --sttb;ect--to 
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eontribution--under--~i-~-~96f%t,-as-if-the-serviv±nq-spottse 

had-predeeeased-the-testatorT 

tit A surviving spouse is entitled to homestead 

allowance, exempt property, and family allowance whether or 

not he elects to take an elective share." 

Section 9. Section 72-3-122, MCA, is amended to read: 

•72-3-122. Time limit 

appointment proceedings 

on probate, 

exceptions. (1) 

testacy, and 

No informal 

probate or appointment proceeding or formal testacy or 

appointment proceeding, other than a proceeding to probate a 

will previously probated at the testator's domicile and 

appointment proceedings relating to an estate in which there 

has been a prior appointment, may be commenced more than 3 

years after the decedent's death, except: 

(a) if a previous proceeding was dismissed because of 

doubt about the fact of the decedent's death, appropriate 

probate, appointment, or testacy proceedings may be 

maintained at any time thereafter upon a finding that the 

decedent's death occurred prior to the initiation of the 

previous proceeding and the applicant or petitioner has not 

delayed unduly in initiating the subsequent proceeding; 

(b) appropriate probate, appointment, or testacy 

proceedings may be maintained in relation to the estate of 

an absent, disappeared, or missing person for whose estate a 

conservator has been appointed at any time within 3 years 
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after the conservator becomes able to establish the death of 

the protected person; and 

(c) a proceeding to contest an informally probated 

will and to secure appointment of the person with legal 

priority for appointment in the event the contest is 

successful may be commenced within the later of 12 months 

from the informal probate or 3 years from the decedent's 

death; and 

{d) if no proceeding concerning the succession or 

administration of the estate has occurred within 3 years 

after the decedent's death, a formal testacy proceeding may 

be commenced at any time thereafter for the sole purpose of 

establishing a devise of property which the devisee or his 

successors and assigns possessed in accordance with the will 

or property which was not possessed or claimed by anyone by 

virtue of the decedent's title during the 3-year period, and 

the order of the court must be limited to that property. 

(2) These limitations do not apply to proceedings to 

construe probated wills or determine heirs of an intestateT 

l'lor-do--they---l:*m!:t--th~--ri:'=!ht--of--:i:l'l~~r~~ted.--persons--eo 

eommenee--in£ormel--proba~e--or--eppoin~m~ne--proeeedin9s-or 

£ormai-te~taey-or-a~peintment-proeeedil'l9S-at-any-time--a£ter 

3--years--fram--the--d~ee~ent~s--d~ath-it-there-hawe-been-no 

previous--formai--or---il'lformal---prohate---or---appeintment 

proeeedings-eommel'leed-il'l-respeet-of-tftat-deeedel'lt. 
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(3) In cases under (1)(a) or (l)(b) above, the date on 

which a testacy or appointment proceeding is properly 

commenc~d shall be deemed to be the date of the decedent's 

death for purposes of other limitations provisions of this 

code which relate to the date of death." 

Section 10. section 72-3-213, MCA, is amended to read: 

"72-3-213. Rules for grant or denial of informal 

probate. (1) A will which appears to have the required 

signatures and which contains an attestation clause showing 

that requirements of execution under 72-2-302, 72-2-303, or 

72-2-306 have been met shall be probated without further 

proof. In other cases the clerk may assume execution if the 

will appears to be properly executed, or he may accept a 

sworn statement or affidavit of any person having knowledge 

of the circumstances of execution, whether or not the person 

was a witness to the will. 

(2) The application shall be denied if it indicates 

that a personal representative has been appointed in another 

county of this state or, except as provided in subsection 

(3) below, if it appedrs that this or another will of the 

decedent has been the subject of a previous probate order. 

(3) Informal probate of a will which has been 

previously probated elsewhere may be granted at any time 

upon written application by any interested person, together 

with deposit of an authenticated _copy of lhe will and of the 
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statement probating it from the office or court where it was 

first probated. 

(4) A will from a place which does not provide for 

probate of a will after death and which is not eligible for 

probate under 72-3-212 may be probated in this state upon 

receipt by the clerk of a duly authenticated copy of the 

will and a duly authenticated certificate of its legal 

custodian that the copy filed is a true copy and that the 

will has become operative under the law of the other place. 

{5) Application for informal probate which relates to 

one or more of a known series of testamentary instruments 

(other than w±lls-and--codicils a will and one or more 

codicils to the will), the latest of which does not 

expressly revoke the earlier, shall be declined." 

Section 11. Section 72-3-603, MCA, is amended to read: 

"72-3-603. Notice of appointment to heirs and 

devisees. (1) Not later than 30 days after his appointment, 

every personal representative, except any special 

administrator, shall give information of his appointment to 

the heirs and devisees, including, if there has been no 

formal testacy proceeding and if the personal representative 

was appointed on the assumption that the decedent died 

intestate, the devisees in any will mentioned in the 

application for appointment of a personal representative. 

The information shall be delivered or sent by ordinary mail 

-13- SB 331 

1 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0331/03 

to each of the heirs and devisees whose address is 

reasonably available to the personal representative. The 

duty does not extend to require information to persons who 

have been adjudicated in a prior formal testacy proceeding 

to have no interest in the estate. 

(2) ~The information ~hall must: 

tati!l include the name and address of the personal 

representative; 

tbti!il indicate that it is being sent to persons who 

have or may have some interest in the estate being 

administered; 

tet{iii) indicate whether bond has been filed; and 

tOt~ describe the court where papers relating to the 

estate are on file. 

(b) The ~-!!.formation must state that the estate is 

being administered by the personal representative under the 

unifo£_~~ p_robate code without supervision by the court but 

that recipients are entitled to information regarding the 

administration from the personal re~~~senta~iv~ and may 

~~~_-!_o_!l the court in any matter relating to the estate, 

including distribution of assets and expenses of 

administration. 

(3) The personal representative's failure to give this 

information is a breach of his duty to the persons concerned 

but does not affect the validity of his appointment, his 
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powers, or other duties. 

{4) A personal representative may inform other persons 

of his appointment by delivery or ordinary first-class 

mail." 

Section 12. Section 72-3-607, MCA, is amended to read: 

•72-3-607. Inventory appraisal copy to 

department of revenue. (1) Within 3--mo"ths--efter--his 

appointment the time required for the filing of a United 

States estate tax return plus any extensions granted by the 

internal revenue service, a personal representative, who is 

not a special administrator or a successor to another 

representative who has previously discharged this duty, 

shall prepare and file or mail an inventory, which inventory 

shall include listing of all property which: 

(a) the decedent owned, had an interest in or control 

over, individually, in common, or jointly, or otherwise had 

at the time of his death; 

(b) the decedent had possessory or dispository rights 

over at the time of his death or had disposed of for less 

than its fair market value within 3 year~ of his dedth; or 

(c) was affected by the decedent's death for the 

purpose of inheritance or estate taxes. 

(2) The inventory shall include a statement of the 

full and true value of the decedent's interest in every item 

listed in such inventory. In this connection the personal 
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representative shall appoint one or more qualified and 

disinterested persons to assist him in ascertaining the fair 

market value as of the date of the decedent's death of all 

assets included in the estate. Different persons may be 

employed to appraise different kinds of assets included in 

the estate. The names and addresses of any appraiser shall 

be indicated on the inventory with the item or items he 

appraised. 

(3) The personal representative shall send a copy of 

the inventory to interested persons who request 

may file the original of the inventory with the 

it, or he 

court. In 

any event, a copy of the inventory and statement of value 

shall be mailed to the department of revenue." 

Section 13. Section 72-3-805, MCA, is amended to read: 

"72-3-805. Allowance and disallowance of claims 

interest on allowed claims. (1) As to claims presented in 

the manner described in 72-3-804 within the time limit 

prescribed in 72-3-803, the personal representative may mail 

a notice to any claimant stating that the claim has been 

disallowL·~i. If, after allowing or disallowing a claim, the 

personal representative changes his decision concerning the 

claim, he shall notify the claimant. The personal 

representative may not change 

after the time for the claimant 

a disallowance of a claim 

to file a petition for 

allowance or to conullt!nce a proceeding on the claim has run 
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and the claim has been barred. Every claim which is 

disallowed in whole or in part by the personal 

representative is barred so far as not allowed unless the 

claimant files a petition for allowance in the court or 

commences a proceeding against the personal representative 

not later than 60 days after the mailing of the notice of 

disallowance or partial allowance if the notice warns the 

claimant of the impending bar. Failure of the personal 

representative to mail notice to a claimant of action on his 

claim for 60 days after the time for original presentation 

of the claim has expired has the effect of a notice of 

ftieelloweftee allowance. 

(2) After allowing or disallowing a claim, the 

personal representative may change the allowance or 

disallowance as provided in this section. The personal 

representative may change the allowance to a disallowance, 

in whole or in part, prior to payment, but not after 

allowance by a court order or j~dgment or an order directing 

payment of the claim. The personal representative shall 

notify the claimant of the change to disallowance, and the 

disallowed claim is then subject to bar as provided in 

subsection (1}. The personal representative may change a 

disallowance to an allowance, in whole or in part, until it 

is barred under subsection (1). After it is barred, it may 

be allowed and paid only if the estate is solvent and all 
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successors whose interests would be affected consent. 

t~till Upon the petition of the personal 

representative or of a claimant in a proceeding for the 

purpose, the court may allowL in whole or in partL any claim 

or claims presented to the personal representative or filed 

with the clerk of the court in due time and not barred by 

subsection (1) o£-this-seet±on. Notice 1n this proceeding 

shall be given to the claimant, the personal representative, 

and those other persons interested in the estate as the 

court may direct by order entered at the time the proceeding 

is conunenced. 

t3tl!l A judgment in a proceeding in another court 

against a personal representative to enforce a claim against 

a decedent's estate is an allowance of the claim. 

t4t~ Unless otherwise provided in any judgment in 

another court entered against the personal representative, 

an allowed ete±M~--beer claim bears interest at the legal 

rate for the period commencing 60 days after the time for 

original presentation of the claim has expired unless based 

on a contract making a provision for interest, in which case 

they-bear the claim bears interest in accordance with that 

provision ... 

Section 14. Section 72-3-902, MCA, is amended to read: 

•72-3-902. Distribution in kind preferr~d -- method --

valuation. Unless a contrary intention is indicated by the 
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will, the distributable assets of a decedent's estate shall 

be distributed in kind to the extent possible through 

application of the following provisions: 

(1) A specific devisee is entitled to distribution of 

the thing devised to him, and a spouse or child who has 

selected particular assets of an estate as provided in 

72-2-802 shall receive the items selected. 

(2) Any homestead or family allowance or devise 

payable-ift of a stated sum of money 

va~~~ in kind, provided: 

(a) the person entitled to 

demanded payment in cash; 

may be satisfied by 

the payment has not 

(b} the property distributed in kind is valued at fair 

market value as of the date of its distribution; and 

{c) no residuary devisee has requested that the asset 

in question remain a part of the residue of the estate. 

(3) For the purpose of valuation under subsection (2), 

~eeuritiee any security regularly traded on ~ recognized 

e~ehanqes exchange, if distributed in kind, are is valued at 

the price for the last sale of like securities traded on the 

business day prior to distribution or, if there was no sale 

on that day, at the median between amounts bid and offered 

asked at the close of that day. Asset8 An asset consisting 

of sHms ~ owed the decedent or the estate by ~ solvent 

dee~ors debtor as to which there is no known dispute or 

-19- SB 331 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0331/03 

defense are is valued at the sum due with accrued interest 

or discounted to the date of distribution. For assets an 

~ which do-"et-have has no readily ascertainable var~es 

value, a valuation as of a date not more than 30 days prior 

to the date of distribution, if otherwise reasonable, 

controls. For purposes of facilitating distribution, the 

personal representative may ascertain the value of the 

assets any asset as of the time of the proposed distribut-ion 

in any reasonable way, including the employment of qualified 

appraisers, even if the e:s~et~ ~_sse_t may have been 

previously appraised. 

(4) The residuary estate shall be distributed in ~*nd 

±£-there-i~-no-ob;eetion-to-the-propo~ed-d~~tribntion-and-*t 

±s-p~aetieable-to-d±strib~te-nndivided-interest~o--In--othe~ 

ee:ses 7 --residuary--property--may--be-eonverted-inte-eash-£or 

d:i:!lt:ribttt±on any equitable manner." 

Section 15. Section 72-3-917, MCA, is amended to read: 

"72-J-917. Distribution to person under disability. 

i!l A personal representative may discharge his obligation 

tv distribute to any person under legal disability by 

distributing te---h±s--eon~e~ve:tor--er--8ny--other--person 

a~thor:i:zed-by-th±s-eode-er-etherw±se-to-q:i:ve-a-ve:l±d-reeeipt 

and-diseharqe-£or-the-dietr:i:bt~t:i:on in a mannet:" __ . ~ressly 

provided in the will. 

El_ Unless contrary. to -~_!!__e~res~ _ _p~ovision in the 
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will, the personal representative _ ~_y__cl_~_§_c:;:_tl_~_~e his 

obligation to distribute to a minor or person under other 

disability as authorized by 72-5-501 or any other statute. 

If the personal representative knows that a conservator has 

been appointed or that a proceeding for appointment of a 

conservator is pending, the personal reer.esentative is 

authorized to distribute only to the conservator. 

(3) (a) If the heir or devisee is under disability 

other than minority, the personal representative is 

authorized to distribute to: 

(i) an attorney-in-fact who has authority under a 

power of attorney to receive property for that person; or 

(ii) the spouse, parent, or other close relative with 

whom the person under disability resides if the distribution 

is of amounts not exceeding $10,000 a year or property not 

exceeding $10,000 in value, unless the court authorizes a 

larger amount or greater value. 

(b) Any person receiving money or property for the 

disabled person is obligated to apply the money or property 

to the support of that person, but ~ not pay himself 

except by way of reimbursement for out-of-pocket expenses 

for goods and services necessary for the support of the 

disabled person. Excess sums must be preserved for future 

~port of the disabled person. The personal representative 

is not responsible for the proper application of money or 
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.E_!operty distributed pursuant t1.2 this subsection _(_~1...:_" 

Section 16. Section 72-3-1103, MCA, is amended to 

read: 

R72-3-1103. Summary procedure for disbursement and 

distribution. If it appears from the inventory and appraisal 

that the value of the net--d~3tr~b~table--~~tate--doe~--ftoe 

exeeed--$~7588-or-the-vaX~e-of-th@ entire estate, less liens 

and encumbrances, does not exceed homestead allowance, 

exempt property, family allowance, costs and expenses of 

administration, reasonable funeral expenses, and reasonable 

and necessary medical and hospital expenses of the last 

illness of the decedent, the personal representative, 

without giving notice to the credito(s, may immediately 

disburse and distribute the estate to the persons entitled 

thereto and file a closing statement as provided in 

72-3-1104." 

Section 17. Section 72-3-1104, MCA, is amended to 

read: 

•72-3-1104. Closing by sworn slatement of personal 

represenlative termination of appointment. ( l) Unless 

prohibited by order of the cou(t and except for estates 

being administered by supervised personal representatives, a 

personal representative may close an estate administered 

under the summary procedures of 72-3-1103 by filing with the 

court, at any time after disbursement and distribution of 
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the estate, a verified statement stating that: 

(a) to the best knowledge of the personal 

representative, ~h@--¥s%~e--o~-~he-ftet-di3~~ibtttable-es~a~e 

did-ftot-exeeed-$77569-er the value of the entire estate, 

less liens and encumbrances, did not exceed homestead 

allowance, exempt property, family allowance, costs and 

expenses of administration, reasonable funeral expenses, and 

reasonable, necessary medical and hospital expenses of the 

last illness of the decedent; 

(b) the personal representative has fully administered 

the estate by payment of inheritance taxes and by disbursing 

and distributing it to the persons entitled thereto; and 

(c) the personal representative has sent a copy of the 

closing statement to all distributees of the estate and to 

all creditors or other claimants of whom he is aware whose 

claims are neither paid nor barred and has furnished a full 

account in writing of his administration to the distributees 

whose interests are affected. 

(2) If no actions or proceedings involving the 

personal representative are pending in the court 1 year 

after the closing statement is filed, the appointment of the 

personal representative terminates. 

(3) A closing statement filed under this section has 

the same effect as one filed under 72-J-1004." 

Section 18. Section 72-5-302, MCA, is amended to read: 
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N72-5-302. Testamentary appointment of guardian for 

incapacitated person -- when effective -- priorities. (1) 

The parent of an unmarried incapacitated person may ~int 

by will a~poi:nt or other writing signed ~y __ ~arent and 

attested by at least two witnesses a guardian of the 

incapacitated person. A--t@s~amen~a~y If both parents are 

dead or the surviving parent is adjudged incapacitated, a 

parental appointment by--o--po~ent becomes effective when, 

after having given 7 days• prior written notice of hi~ 

intention to do so to the incapacitated person and to the 

person having his care of the person or to his ~~~ nearest 

adult relative, the guardian files acceptance of appointment 

in the court in which the will is informally or formally 

probated, iE-pr±or-there~o-eo~h--parents--are--dead--or--~he 

sttrvivin9--par~~t-i~-adjudged-±neapae±ta~edo 9~, in the case 

of a nontestamentary nominating instrument, in the court at 

the place where the incapaci tate.~~~~:?_~des· 'or is 

present. The notice must _state that the ~ntf!l~l]-~ --~~ 

terminated by filing a written objectio_~ in the~ur__!.~ 

E~?vi4ed by 72-5-304. If both parents are dead, an effective 

appointment by the parent who died later has priority tt~re~~ 

it--ie--terminat@d--hy--the--deniei--of--prcbet@--in--tormai 

proeeedi:rtgs. 

(2} The spouse of a married incapacitated person may 

appoint by will tlppoint 2!___ other wri_!::_ing signe'.!__ ~Y the 
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spouse and attested by at least two witnesses a guardian of 

the incapacitated person. The appointment becomes effective 

when, after having given 7 days' prior written notice of his 

intention to do so to the incapacitated person and to the 

person having his care of the incapacitated person or to his 

the nearest adult relative, the guardian files acceptance of 

appointment in the court in which the will is informally or 

formally probatedT or, in the case of nontestamentary 

nominating instrument, in the court at the place where the 

incapacitated person resides or is present. The notice must 

state that the appointment may be terminated by filing a 

written objection in the court, as provided by 72-5-304. An 

effective appointment by a spouse has priority over an 

appointment by a parent unle~s--it--is-terminated-by-the 

del"tiai-of-probate-·hl-forlfte:i:-proeeedin~s. 11 

Section 19. Section 72-5-303, MCA, is amended to read: 

•72-5-303. Recognition of appointment of guardian by 

foreign will. ~h±s-state-sha~i-reeogni~e-a-testamentary An 

appointment effected by filing the guardian•s acceptance 

under a will probated at-the-testator~s in the state of the 

decedent•s domicile in-al"to~her-state is effective in this 

state.'• 

Section 20. Section 72-5-304, MCA, is amended to read: 

•72-S-304. Objection by alleged incapacitated person 

to testamentary appointment. en Upon the filing with in the 
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court in which the will was probated or, in the case of a 

nontestamentary nominating instrument, in the court at the 

place where the incapacitated person resides or is present~ 

of written objection to the appointment by the incapacitated 

person for whom a testamentary parental or spousal 

appointment of guardian has been made, the appointment is 

terminated. An objection does not prevent appointment by the 

court in a proper proceeding of the 'tll!!~t:ament:at"y .e_aren_~~_!__-~ 

spousal nominee or any other suitable person upon an 

adjudication of incapacity in proceedings under t:h±~-pat"t 

72-5-305 through 72-5-325." 

Section 21. Section 72-5-325, M.CA, is amended. to read: 

•72-S-325. Petition 

guardian termination 

for removal or resignation of 

of incapacity. (1) On petition of 

the ward or any person interested in h±s the_ward's welfare, 

the court, after hearing, may remove a guardian and--appoint 

a--succe~sor if in the best interests of the ward. On 

petition of the guardian, the court, after hear~~~ may 

accept hi~ ~ resignation and-mftke-any-other-order-~nieh-may 

be-dppr~p~iate. 

(2) An order adjudicating incapacity may specify a 

minimum period, not exceeding ~-year 6 months, during which 

no ~ petition for an adjudication that the ward 1s no longer 

incapacitated may ~~~ be filed without special leave. 

Subject to t:hi~ that restriction, the ward or any person 
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interested in his the welfare of the ward may petition for 

an order that ft~ the ward is no longer incapacitated and for 

remeva%---or---resignatioft termination of the ~~ardiaft 

guardianship. A request for t~ia an order may also be made 

by-ift£e~mei-ietter informally to the court or-;~dge, and any 

person who knowingly interferes with transmission of this 

k*nd-e~ the request to-ehe-eettrt-or-;tldge may be adjudged 

guilty of contempt of court. 

(J) Be£ore--removing--a Upon removal, resignation, or 

death of the guardian,-aeeepting-the-re~%gnation-er-a ~ 

the guardian,--or--ordertng--that--a--ward~s-ineapaeity-has 

terminated is determined to ~e incapacitated, the courtr 

followfng-the-same-preeed~ree-te-seEe9uard-the-r~ghts-o£-the 

ward--a~--appiy-to-a-petition-fer-appointment-ef-a-guardian, 

may send-a-visitor-to-the-residenee-of-the-pre~ent appoint a 

successor guardian ·and te-the-p%ace-where-the--wllrd--reeides 

er--is-detained7-to-observe-eonditione-and-report-in-wr~t~n9 

to-the-eottrt. make any other appropriate order. Before 

appointing a successor guardian or ordering that a ward's 

incapacity has terminated, the court .shall follow th~~ 

procedures to safeguard the rights of the ward that apply to 

a petition for appointment of a guardian.•• 

Section 22. Section 72-5-438, MCA, is amended to read: 

•72-5-4394 Accounts -- final and intermediate. (1) 

Hnless-wa~ved-by-the--eotlrt,--every Eac~ conservator mtlst 
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shall account to the court for his administration of th~ 

trust not less than annually Eer--the--preeeding--ye8~--and 

also, unless the court directs otherwise, upon hie 

resignation or removal, and at other times as the court~ 

direct. A--eopy--of--the--aeee~~t--mttst--be-~erved-Hpon-the 

~rotee~~d-p~rsen~s-parent,-g~ardian,-eh~%d,--or--sibling--if 

thnt-person-has-mnde-an-effeetive-req~est-ttnder-~~-5-494• On 

termination of the protected person's minority or 

disability, a conse~vator m8y shall account to the court or 

he--may--aeeottnt to the former form~ protected person or 

his-personal-representative the successors of that person. 

(2} Subject to appeal or vacation within the time 

permitted, an order made-ttponL_ after notice and hearingL 

allowing an intermediate account of a conservator 

adjudicates as to his liabilities concerning the matters 

considered in connection therewith with the hearing; and an 

order m~de-~pon, following notice and hearingL allowing a 

final account adjudicates as to all previously unsettled 

liabilities of the conservator to the protected person or 

hi~ ~~e -~otected person's successors relating to the 

conservatorship. 

(3) In connection with any account, the court may 

require a conservator to submit to a physical check of the 

estate ift-his-eont~ol, to be made in any manner the court 

may-speeify spec~ies. 
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t4t--Bpoft-fail~re,-a~-determ±ned-by-the-eiet~-of-eo~rt, 

ef--the--eoft~ervator--to--£±~e--an-annttal-aeeottfttr-the-eottrt 

~hai%-oreer-the-eonservator-to-file--the--aeeottnt--and--give 

good-eattee-for-h~e-fa~rtt~e-to-fiie-a-t~mely-aeeottnto" 

Section 23. Section 72-5-435, MCA, is amended to read: 

•72-5-435. Pe~sons dealing with conservator 

protection. (1) A person who in good faith either assists a 

conservator or deals with him for value in any transaction 

other than those requiring a court order as provided in 

72-5-421 is protected as if the conservator properly 

exercised the power. The fact that a person knowingly deals 

w~th a conservator does not alone require the person to 

inquire into the existence of a power or the propriety of 

its exercise, except that restrictions on of 

conservators which are endorsed on letters as 

powers 

provided in 

72-5-430 are effective as ~o third persons. A person is not 

bound to see to the proper application of estate assets paid 

or delivered to a conservator. 

(2) The protection here expressed in this section 

extends to tnstanees---*n---whie~--~ome ~ procedural 

irregularity or jurisdictional defect eeearred occurring in 

proceedings leading to the issuance of letters and is not a 

substitution for protection provided by comparable 

provisions of the law relating to commercial transactions or 

laws simplifying transfers of secur~ties by fiduciaries. 

-29- SB 331 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

(3) The protection here expressed 

substitution for that provided by comparable 

SB 0331/03 

is not 

provisions 

by 

of 

the laws relating to commercial transactions and laws 

simplifying transfers of securities by fiduciaries.'' 

Section 24. Section 72-5-501, MCA, is amended to read: 

w72-5~501~ When power of attorney not affected by 

disability. (1) A durable power of attorney is a power of 

attorney by which a principal designates another his 

attorney-in-fact or agent in writing and the writing 

contains the words, "This power of attorney shall not be 

affected by subsequent disability or incapacity of the 

principal or lapse of time" or "This power of attorney shall 

become effective upon the disability or incapacity of the 

principalK or similar words showing the intent of the 

principal that the authority conferred shall be exercisable 

notwithstanding the principal's subsequent disability or 

incapacity, and, unless it states a time of termination, 

notwithstanding the lapse of time since the execution of the 

instrument. All acts done by the attorney-in-fact or-age~t 

pursuan~ to the a durable power ~tor~~y during any 

period of disability or incapacity o~-~~eertatnty-a~-to 

whet~er of the principal i~-dead--or--a~tve have the same 

effect and inure to the benefit of and bind the principal 

and his successors in interest as if the principcil were 

alive, competent, and not disabled. ~_Q_less the inst!"_u~ 
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states a time of termination, the power is exercisable 

notwithstanding the lapse of time since the execution of the 

instrument. 

(2) If a conservator thereafter is appointed for the 

principal, the attorney-in-fact or agent, during the 

continuance of the appointment, is accountable to the 

conservator as well as the principal. The conservator has 

the same power to revoke or amend the power of attorney that 

the principal would have had if he were not disabled or 

incapacitated. A principal may nominate, by a durable power 

of attorney, the conservator of his estate or guardian of 

his person for consideration by the court if protective 

proceedings for the principal's person or estate are 

the~ea~ter later commenced. The court shall make its 

appointment in accordance with the principal's most recent 

nomination in a durable power of attorney except for good 

cause or disqualification." 

Section 25. Section 72-16-301, MCA, is amended to 

read: 

"72-16-301. 

contemplation of 

Taxable 

death. ill 

transfers generally 

A tax shall be and is hereby 

imposed upon any transfer of property, real, personal, or 

mixed~ or any interest therein or income therefrom in trust 

or otherwise to any person, association, or corporation in 

the following cases, except as he~e±nefte~ provided in this 
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section: 

tit~ when the transfer is by will or by intestate 

laws of this state from any person dying possessed of the 

property while a resident of the state; 

titi£1 when a transfer is by will or intestate law of 

property within the state or within its jurisdiction and the 

decedent was a nonresident of the state at the time of his 

death; or 

t3tl£l when the transfer is of property made by a 

resident or by a nonresident when such nonresident's 

property is within the state or within its jurisdiction by 

deed, grant, bargain, sale, or gift made ln contemplation of 

the death of the grantor, vendor, or donor or intended to 

take effect in possession or enjoyment at or after such 

death. Ev~~y 

(2) No transfer by-deed7-g~ant,-b~rgainy-~8!e,-or-gift 

made within--3--ye8r~-p~io~-to~t~e before the 3-yea~ period 

ending on the date of the decedent's death e£--t~e--grontor, 

vendor 7--or-dono~-o~-a-materiai-pert-o£-hi~-e~eete-o~-in-the 

netu~e-o~-e-finai-di~position-or--d±stribution--enereof--8nd 

without--a--£air--eon~~deration--in--money--or-money~s-worth 

shall7-~niees-shown-to-the-eontrary7 be deemed considered to 

have been made in contemplation of death~ within-ehe-meonin~ 

of-this-seetiony--bnt--ne--etteh--t~ons~er--by--deed,--grontr 

ba~~ain,-sale,-or-gift-made-be£ore-sueh 

-32- SB 331 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0331/03 

(3) Every transfer during the 3-year period shall-be 

treaeed-a~-haYin~--been--maee--in--eentempraeien--e£--death• 

However,--nething--herein--eontained-shall-be-~eemed-to-have 

modi£ied7-amendedy-or-repealed-the-~rov±s±ons-o£--~i-l6-366. 

ending on the date of the decedent•s death must be 

considered to have been made in contemplation of death, 

except: 

(a) no transfer shown to be a bona fide sale for an 

adequate and full consideration in money or money 1 s worth 

may be considered to be a gift made in contemplation of 

death; 

(b) if the transfer was a gift to a donee made during 

the calendar year and if the decedent was not required by 

section 6019 of the internal revenue code to file any gift 

tax return for the year with respect to the donee, the 

transfer may not be considered to be a gift made in 

contemplation of death. 

(4) Subsection (3)(8) does not apply to any transfer 

with respect to a life insurance policy.'1 

Section 26. Section 72-16-302, MCA, is amended to 

read: 

"72-16-302. Transfer under power of appointment. 

Whenever-any-person-or-eorporat±on-shall-exere±se-a (1) To 

the extent of any property with respect to which the 

decedent has at the time of his death a general power of 

-33- SB 331 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0331/03 

appointment ~erived--Erem--~ny-di~pos±~±on-o£-property-made 

either-before-or-after-Mareh-5,-19~3, such appointment--when 

made property shall be deemed considered to have been_ 

transferred in a transfer taxable under the provisions of 

parts 1 through 8, ±n-~he-eame-manner-as-tho~~h-the-property 

to-whieh-~tleh-appointment-relatee-~elonged-ah~oltltely-to-the 

donee--oE--etleh--power-and-had-~een-beqtteatneO-or-deYised-by 

stteh-donee-by-w~ii.---Whe~eve~--afty--person--or--eorporetioft 

po~sessing-stteh-a-power-oE-eppo±ntment-eo-der±ved-sh~l}-omi~ 

or--Eaii--to--exereise--the--same--w±~hin--the-t±me-p~ov±~ed 

thereEor,-in-whoie-or-±n-part,-a-tran~fer-taxBbie-~nder--the 

provisions--of--parts--l--throttgh--8-~hali-be-dee~ed-to-take 

pieee-to-the-extent-o£-stteh-om±ss±on-or-fatl~re,-±n-the-same 

manner--as--thott9h--the--persons--or--eorporetions---thereby 

beeom±ng--entitied--to--the--possess±on--or-enjoyment-of-the 

property-to-wh±eh-stteh-power-retated-had--stteeeeded--thereto 

by-a-will-of-the-donee-of-the-power-fa±ling-to-exereise-s~eh 

power7--taking--eE~eet--at--the--time--of--~aeh--omis~ion-or 

failtlreo whether or not the decedent exercised the power of 

~S' ~ ~ t m_ e 1J!.:. 

(2} The ter-m "general power of appointment: ___ ~~.~ns a 

power that is exercisable in favor of the decedent, his 

estate, his creditors, or the creditors of _his ~state, 

except that a power to consume, invade, or appropriate 

property for the benefit of the decedent w~ich is limited by 
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an ascertainable standard relating to the health~ education, 

support, or maintenance of the decedent may not be 

considered a general power of appointment." 

Section 27. section 72-16-303, MCA, is amended to 

read: 

•72-16-303. Joint estates transfer by right of 

survivorship taxable. (1) Whenever any property,--howe¥e~ 

aeq~ired,---real---er---personair--tang~bie--o~--intangibieT 

inei~din~--governm~n~--bond~--o£--the--Hn*ted---S~a~es, is 

inser±bed--~n-eo-owner~h±p-form, held by two or more persons 

in joint tenancy er--as--eenanee--by--the--ent~rety7 --er--ie 

depoeited-±n-any-bank-or-other-d~poeitary-in-tne-joint-names 

o£--two--or--more--persons--and--payable--to-~he-~ttrvivor-or 

SHrvivors-of-them-~pen-the-deeth-of-one-oE-them with right 

of survivorship, the right of the survivor or survivors to 

the immediate possession or ownership is a taxable transfer. 

(2) The tax is ttpOft--the--tren~fer--oE---deeedeftt~s 

+nterestr-ofte-helf-or-other-proper-freetion,-es-evideneed-by 

the--writteft--instrHment--ereet+n~--~~e--~eme,-as-tho~gh-~he 

property-to-whteh-the-traftsfer-reiete~-beionged-to-the-joiftt 

teneftts,-tenants-by-the-ent±retyr-;o±nt-depos±tors,--ho~ders 

in--eo-ovnership--£erm,-or-persons7 -es-tenents-in-eommon-and 

had--been7--for--inheritanee--tax--pttrpeses7--beqtteathed--er 

devised--eo--~he--sHrvivor-or-sttrvivors-by-will 7 -exeept-sHeh 

part-thereo£-as-may-be-shovn-to-have-origiftaily-belonged--to 
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~he-sttrv±vor-and-never-to-have-beionged-~o-the-deeedent-when 

~he--sttrv±v±ng--;oint--tenant--is--a--spottse-or-isstte-of-the 

deeedene.--f~--ali--ohhe~--eases7 --the--E~l±--vaitte--o£--~he 

p~operty--sha%%--be-texabie,-exeept-the-port~oft-thereo£-~hat 

or~g~naiiy-be±oftge~-to-the-sHrvivor--and--as--to--wh~ch--th~ 

aeeede~t--had-made-no-eontr~b~tion;-i£-the-deeede"t-hed-made 

a-eontrib~tion-to-t~e-ownersh±p-o£-the-pro~erty,-the--amo~nt 

o£-the-eontrib~tion-shal±-be-taxable~ 

t3t--~his--seet±on--shail-~ot-be-eonstrtted-to-repeal-or 

modi£y-the-prov~s~ons-o£-Ti-±6-3ert3t• on the full ~al~ 

the property held as joint tenants with r i_9.!::!:.._____£f 

survivorship, except a part of the property as may_~_shown 

to have origi~ally belonged to the survivor or survivors and 

never to have been received or acquired by tpe latter from 

the decedent for le~s than adequate and full consi~eration 

in money or money's worth. When the property or ~art of 

the property, or part of the considera~ion with which the 

property was acquired, is shown to have b~en at_~~~ 

acquired by the other person from the decedent for less than 

~~ adequa~e and full considera~~R_-~9n~y or money's 

worth, only the part of the value of the .E!-~~!:-~.Y as is 

proportionate to the consideration furnish!"'~ _i?_y_ ___ the other 

person may be excepted. When any property__hd_~•- been ~qui red 

by gift, bequest, devise, or inheritance a~; ioint tenants 

with right of ~urvivorship _and their inle _ _£~sl_~~-!".e not 
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uncle, or aunt, whether of the whole or half blood or by 

adoption. 

(11) "Minor" means an individual who has not attained 

the age of ±8 21 years. 

(12) "Person" means an individual, corporation, 

organization, or other legal entity. 

( 13) "Personal representative" means an executor, 

administrator, successor personal representative, or special 

administrator of a decedent's estate or a person legally 

authorized to perform substantially the same functions. 

(14) "State" includes any state of the United States, 

the District of Columbia, the Commonwealth of Puerto Rico, 

and any territory or possession subject to the legislative 

authority of the United States. 

(15) 11 Transfer" means a transaction that creates 

custodial property under 72-26-603. 

(16) "Transferor" means a person who makes a transfer 

18 under this chapter. 

19 (17) "Trust company" means a financial institution, 

20 corporation, or other legal entity authorized to exercise 

21 general trust powers." 

22 NEW SECTION. Section 30. Requirement that beneficiary 

23 survive insured by 120 hours. A beneficiary in a policy of 

24 life or accident insurance who does not survive the insured 

25 by 120 hours is treated as if he had .predeceased the insured 
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unless the policy of insurance contains some language 

dealing explicitly with simultaneous deaths or deaths in a 

common disaster or requiring that the beneficiary survive 

the insured for a stated period in order to receive the 

proceeds of the policy. 

NEW SECTION. Section 31. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act] is extended to the provisions of 

[this act]. 

NEW SECTION. Section 32. Codification instruction. 

[Section ~9 30] is intended to be codified as an integral 

part of Title 33, chapter 20, and the provisions of Title 

33, chapter 20, apply to [section i9 lQ]. 

-End-
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otherwise specified or fixed by law, the tax is on the value 

of a fractional part to be determined by dividing the value 

of the property by the number of joint tenants with right of 

survivorship." 

Section 28. Section 72-16-906, MCA, is amended to 

read: 

•72-16-9064 Required filings. The personal 

representative of the estate of any decedent whose estate is 

subject to the payment of a United States estate tax shall 

file d~plieete~ a duplicate of the United States estate tax 

retttrns return with the dist~~e~--eo~rt-of-the-eottnty-in 

whieh-s~eh~estate-is-being-probated-and-with-the department 

of revenue. He shall ~lso file with-s~eh-eottrt-and with the 

department a certificate or other evidence from the internal 

revenue service showing the amount of the United States 

estate tax as computed by thae-ag~~ey the internal revenue 

service." 

SECTION 29. SECTION 72-26-502, MCA, IS AMENDED TO 

READ: 

"72-26-502. Definitions. As used in this chapter, 

unless the context requires otherwise, 

definitions apply: 

the following 

(1) 11 Adult" means an individual who has attained the 

age of i8 ~ years. 

( 2) "Benefit plan 11 means an employer's plan for the 
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benefit of an employee or partner. 

(3) "Broker 11 means a person lawfully engaged in the 

business of effecting transactions in securities or 

commodities for the person's own account or for the account 

of others. 

( 4) "Conservator" means a person appointed or 

qualified by a court to act as general, limited, or 

temporary, guardian of a minor's property or a person legally 

a~thorized to perform substantially the same functions. 

(5} "Court" means district court. 

( 6} "Custodial property" means: 

(a) any interest in property transferred 

custodian under this chapter; and 

to a 

(b) the income from and proceeds of that interest in 

property. 

(7) "Custodian" means a pet" son so designated under 

72-26-603 or a successor or substitute custodian designated 

under 72-26-801. 

(8) "Financial institution" means a bank, trust 

company, savings institution, or credit union chartered and 

supervised under state or federal law. 

(9} "Legal representative'' means 

personal representative or conservator. 

an individual's 

(10) ''Member of the minor's family'' means the minor's 

parent, stepparent, spouse, grandparent, brother, sister, 
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