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INTRODUCED BY

BILL NO. .7@ o
/ F 9l
{ 7 L
A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
LAWS RELATING TO THE INSURANCE INDUSTRY; AUTHORIZING THE
COMMISSTONER OF INSURANCE TO SUSPEKRD OR REVOKE AN INSURER'S
CERTIFICATE OF AUTHORITY FOR FAILURE TO EMPLOY ONLY LICENSED
INSURANCE AGENTS OR FAILURE TO SUPERVISE ITS INSURANCE
AGENTS; REQUIRING HOLDING COMPANY SYSTEMS TO REGISTER
PROPERLY AND TO PROVIDE ACCURATE INFORMATION TO THE
COMMISSIONER OF INSURANCE ABOUT THEIR AFFILIATED COMPANIES'
TRANSACTIONS; MODIFYING THE LAWS ALLOWING CREDIT FOR
REINSURANCE; AND AMENDING SECTIONS 33-2-119, 33-2-1103,
33-2-1105, 33-2-1106, 33-2-1111, 33-2-1113, 33-2-1120, AND
33-2-1205, MCA."

STATEMENT OF INTENT

A statement of intent is required for this bill because
{section 6(2)(a){ii)(E)] authorizes the commissioner of
insurance of the state of Montana to specify by rule a
material transaction that adversely affects the interests of
an insurer's policyholders and [secticon 8(9)] allows the
commissioner to adopt rules implementing {(sections 1 through
B8]. The legislature intends that the rules the commissioner

adopts to implement this bill be designed principally to
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protect Montana insurance consumers.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 33-2-119, MCA, is amended tc read:
"33-2-119. Suspension or revocation for violations and

special grounds. (1) The commissiconer may - in his

discretion, suspend or revoke an insurer's certificate of
authority if, after a hearing thereon, he finds that the
insurer has:

{a) wviolated any lawful order of the commissiocner or
any provision of this code other than those for which
suspensicn or revocation is mandatory;

(b) reinsured more than 90% of its risks residént,
located, or to be performed in Montana, in another 1insurer.
In considering suspension or revocation., the commissioconer
shall consider all relevant factors, incliuding whether:

(i) after the reinsurance transaction all parties will
be in compliance with Montana law; and

(il} the transaction will substantially reduce
protection and service to Montana policyholderssz;

(c) transacted insurance in this state through an

insurance agent who is not licensed under Title 33, chapter

17; or

{d) failed to supervise its insurance agents

reasonably to assure their compliance with this code.

.. INTRODUCED BILL

S8 33>
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{2} The commissioner shall, after a hearing thereon,
suspend or revoke an insurer's certificate of authority if
he finds that the insurer:

(a) is in unsound ceondition or in such condition or
using such methods or practices in the conduct of its
business as to render its further transaction of insurance
in Montana injurious or hazardous to its policyhclders or to
the public;

(b) has refused to be examined or to produce its
accounts, records, and files for examination or if any of
its officers have refused to give information with respect
to its affairs, when required by the commissioner;

{c} has failed to pay any final judgment rendered
against it in Montana within 30 days after the judgment
became final;

(d) with such frequency as to indicate its general
business practice in Montana, has without just cause refused
to pay a proper etatms claim arising under its policies,
whether anmy-saeh the claim is in favor of an insured or is
in favor of a third person with respect to the liability of
an insured to sueh the third person, or without just cause
compels sueh the insured or claimant to accept less than the
amount due them him or to employ attorneys or to bring suit
against the insurer or sueh--an insured to secure full

payment or settlement of such the claims;
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(e) is affiliated with and under the same generail
management or interlocking directorate or ownership as
another insurer which transacts direct insurance in Montana
without having a certificate of authority therefor, except
as permitted as to a surplus lines insurer under part 3 of
this chapter.

(3} The commissioner may, in his discretion and
without advance notice or a hearing therecon, immediately
suspend the certificate of authority of any insurer as to
which proceedings for receivership, conservatorship,
rehabilitation, or other delinquency proceedings have been

commenced in any state.”

Section 2. Section 33-2-1103, MCA, is amended to read:

“33-2-1103. Additional investment authority -
exemption Erom other investment restrictions -
determination of gqualification —— divestiture. (1} 1In
addition to investments in common stock, preferred stock,

debt obligations, and other securities permitted under this
part, a domestic insurer may also:

{a) invest, in common stock, preferred stock, debt
obligations, and other securities of one or more
subsidiaries, amounts which do not exceed the lesser of 5%
10% of such Lthe insurer's assets or 50% of sueh the
insurer's surplus as regards policyholders, provided that

after such the investments the insurer's surplus as regards

—4-
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policyholders will be reasonable in relation Lo the
insurer's outstanding liabilities and adequate to 1its
financial needs. In calculating the amount of such the
investments, there shatt must be included total net moneya
money or other consideration expended and obligations
assumed in the acquisition or formation of a subsidiary,
including all organizational expenses and contriputions to
capital and surplus of sweh the subsidiary, whether or not
represented by the purchase of capital stock or issuance of
other securities, and all amounts expended in acquiring
additionai common stock, preferred stock, debt obligations,
and other securities and all contributions to the capital or
surplus of a subsidiary subsequent to its acquisition or
formation.

{b)y if the insurer's total liabilities, as calculated
for national association of insurance commissioners annual
statement putposes, are less than 10% of assets. lnvest any
amount in common stock, preferred stock, debt obligaticns,
and other securities of one or more subsidiaries, provided
that after sueh the investment the insurer's surplus as
regards policyholders, considering such the investment as if
it weré a disallowed asset, will be reasonable in relation
to the insurer's outstanding liabilities and adequate to its
firancial needs;

¢ {c} invest any amount in common stock, preferred
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stock, debt obligations, and other securities of one or more
subsidiaries, provided that each such subsidiary agrees to
limit its investments in any asset so that saeh the
investments will not cause the amount of the total
investment o©of the insurer to exceed any of the investment
limitations specified in this section, The total investment
of the insurer shatt must include:

(i) any direct investment by the ingsurer in an asset;

{ii) the insurer's proporticnate share of any
investment in an asset by any subsidiary of the insurer,
which shaii--be is calculated by multiplying the amuvunt of
the subsidiary's investment by the percentage of the

insurer’'s ownership of such subsidiary.

(d) with the approval of the commissicner, invest any

a greater amount in common stock, preferred stock, debt
obligations, or other securities of one or more

subsidiaries, provided that after sueh the investment, the
insurer's surplus as regards policyholders will be
reasonable in relation to the insurer's outstanding
liabilities and adeqguate to its financial needss.
tey--invest-—-any--—ameunt-in-the-cemmon—ateeky-preferred
stoeky--debt--ebtigationsry--or--other--aecuricrea—--of-—-any
substdtary--exeiusively--engaged--in--holding—-title--te—-or
hoiding-trtie-to-and-managing-or-devetoping-real-or-peraonat

preperty~tfr-after—considering-as-a-disanitewed-asset-sa-much
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cf-the-investment-as-its--represented--by--subsidiary--assets
which-+f-held-directiy-by-the-insurer-wounid-be-considered-as
a—--disatitowed--assety-——the--insureris--surpius--as--regards
potieyhotders--witi-~be--reasonabie--in--relatiton---to---the
tnsureris---ountktstanding--ltabiltitiss--and--adeguate —to-—-ttks
fimanectat-needs-and-i1f-foliowing-such-investment-aii--voting
secyrtties-of-such-substdiary-would-be-owned-by-the-insorers

(2) Investments in common stock, preferred stock, debt
obligations, or other securities of subsidiaries made
pursuant to subsection (1) hereof are not subject to any of
the otherwise applicable restrictions or prohibitions
contained in this part applicable to such invéstments of
insurers.

(3) Whether any investment pursuant to subsection (1)
meets the applicable requirements thereof is to be
determined immediately after sueh the investment is made,
taking into account the then outstanding principal balance
on all previous investments in debt obligations and the
value of all previous investments in eguity securities as of
the date they were made.

{4) 1If an insurer ceases to control a subsidiary, it
shall dispose of any investment therein made pursuant to
this section within 3 years from the time of the cessation
of control or within such further time as the commissioner

may prescribe, unless at any time after smeh the investment
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shail--have-beean is made, such the investment shati-kave-met
meets the requirements for investment under any other
section of this part and the insurer has notified the
commissioner thereof."”

Section 3. Section 33-2-1105, MCA, is amended to read:

#33-2-1105. Approval by commissioner -—- hearings —-
notice. (1) The commissioner shall approve any merger or
other acquisition of control referred to in 33-2-1104(1)
unless, after a public hearing thereon, he finds that:

{a) after the change of control the domestic insurer
referred to in 33-2-1104(1l) would not pe able to satisfy the
requirements for the issuance of a license to write the line
or lines of insurance for which it is presently licensed;

(b} the effect of the merger or other acquisition of
control would be substantially to lessen competition in
insurance in this state or tend to create a monopoly
therein;

(c) the financial condition of any acquiring party ts
sueh-as might jeopardize the financial stability of the
insurer or prejudice the interest of its policyholders oOr
the interests of any remalning securityholders who are
unaffiliated with sweh the acquiring party;

(d) the terms of the offer, request, invitation,
agreement, Or acquisition referred to in 33-2-1104(1) are

anfair and unreasonable to the securityholders of the

-8-
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insurer;

{e) the plans or proposals which the acquiring party
has to liguidate the insurer, sell its assets or consolidate
or merge it with any person, or to make any other material
change in its business or corperate structure or management
are unfair and unreasonable to policyholders of the insurer
and not in the public interest;

(£) the competence, experience, and integrity of those
persons who would control the operation of the insurer are
such that 1t would not be in the interest of policyholders
of the insurer and of the public to permit the merger or
other acquisition of control.

(2) The public hearing referred to in subsection (1)
shatt must be held within 30 days after the statement
required by 33-2-1104(1) 1is filed, and at least 20 days
notice thereof sha}l must be given by the commissioner to
the person £filing the statement. Not 1less than 7 days'
notice of sueh the public hearing sha%*i must be given by the
person filing the statement to the insurer and to saeh other
persons as may be designated by the commissioner. The
insurer shall give sach notice to its securityholders. The
commissioner shall make a determination within 30 days after
the conclusion of sueh the hearing. At suwen the hearing, the
perscn filing the statement, the insurer, any person to whom

notice of hearing was sent, and any other person whose
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interests may be affected thereby shati-have has the right
to present evidence, examine and cross-examine witnesses,
and offer oral and written arguments and in connection
therewith shati--be is entitled to conduct discovery
proceedings in the same manner as is presently allowed in
the district court of this state. All discovery proceedings
shat* must be concluded not later than 3 days prior to the
commencement of the public hearing.

(3) All statements, amendments, or other material
filed pursuant to subsecticons (1) through {4) of 33-2-1104
and all notices of public hearings held pursuant to
subsection (1) shali nust be mailed by the insurer to its
shareholders within 5 business days after ¢the insurer has
received swek the statements, amendments, other material, or
notices. The expenses of mailing shatl must be borne by the
persen making the filing. As security for the payment of
suech the expenses, such the person shall file with the
commissioner an acceptable bond or other deposit 1in an

amount to be determined by the commissioner.

{4) The commissioner may retain at the acquiring

party's expense any attorneys, actuaries, accountants, and

other experts not otherwise a part of the commissioner's

staff as may be reasonably necessary to assist  the
commissioner in_ reviewing the proposed acquisition of
control."

-10-
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Section 4. section 33-2-1106, MCA, is amended to read:

"33-2-1106. Exemptions -- violations -- jurisdiction.
(1) The provisions of 33~2-11064, 33-2-1105, and this section
shati do not apply to=x

fa}——any——affera7—requests7-énvitaticn37—aqreeme&ts7-or
acguisitfcns-by—the—per:on~referred—to—in—:ubsectioﬂ-fifh—of
33—2~}i84—-o£--any—voeing—security—teferrcd~to-in-subsection
fi}‘—05——33-2-iie4———whichT———immediateiy———priof———to——-the
:onsummatian——of—such—cfﬁer;—reque:t;—invitation;Lagreementy
ar~acquisit§on7—wns—not—issucd—and—autstﬁnding:

thi-—any an cffer, request, invitation, agreement, or
acquisition which the commissioner by order shall exempt
therefrom as:

t+}+(a) not having been made or entered inte Eor the
purpose and not having the effect of changing or influencing
the control of a domestic insurer; or

ttit+(b) otherwise not comprehended within the purposes
of 33-2-1104 ang 33-2-1105.

(2) The following shati---be are violations of
33-2-1104, 33-2-1105, and this section:

(a) the failure to Eile any statement, amendment, or
Other material required to be filed pursuant to subsections
(1) through (4} of 33-2-1104;

(b) the effectuation or any attempt to effectuate an

acquisition of control of or merger with a domestic insurer
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unless the commissioner has given his approval thereto.

(3) The courts of this state are hereby vested with
jurisdiction over every person not resident, domiciled, or
authorized to do business in this state who files a
statement with the commissioner under 33-2-1104 and over all
actions involving sueh the person arising out of violations
of 33-2-1104, 33-2-1105, and this section, and each such
person shati-be-deemed is considered to have performed acts
egquivalent to and constituting an appointment by such a
person of the commissioner to be his true and lawful
attorney upon whom may be served all lawful process Lo any
action, suit, or proceeding arising out of violations of
this section. Copies of all such lawful process shakt must
be served on the commissioner and transmitted by regtatered
or certified mail by the commissioner to sueh the person at
his last—known address.”

Section 5. section 33-2-1111, MCA, is amended to read:

"33-2-1111. Registration of insurers —— requisites —-—
termination. (l) Every insurer which is authorized to do
business in this state and which is a member of an insurance
holding company system shall register with the commissioner,
except a foreign insurer subject to disclosure requirements
and standards adopted by statute or regulation in the
jurisdiction of its domicile which are substantially similar

to those contained in this section. Any insurer which is

-12=
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subject to registration under this section shall register
within 60 days after July 1, 1971, or 15 days after it
becomes subject to registration, whichever is later, unless
the commissioner for good cause shown extends the time for
registratien, and then within such extended time. The
commissioner may reguire any authorized insurer which is a
member of a holding company system which is not subject to
registration under this section to furnish a copy of the
registration statement or other information filed by such
insurance company with the insurance regulatory authority of
domiciliary Jurisdiction.

(2) Every insurer subject to registration shall file

with the commissioner, on or before April 30 each year, a

registration statement on a form provided by the
commissioner, which shai} must contain current information
about:

(a) the capital structure, general financial
condition, ownership, and management of the insurer and any
person controlling the insurer;

(b} the identity of every member of the insurance
holding company system;

(c} the following agreements in force, relationships
subsisting, and transactions currently outstanding between

such insurer and its affiliates:

(i) loans, other investments, or purchases, sales, or
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exchanges oOf securities of the affiliates by the insurer or
of the insurer by its affiliates;

{ii) purchases, sales, or exchanges of assets;

{iii)} transactions not in the ordinary course of
business;

(iv) guaranties or undertakings for the benefit of an
affiliate which result in an actual contingent exposure of
the insurer's assets to 1liability, other than insurance
contracts entered into in the ordinary course of the
insurer's business;

(v) all management and service contracts and all
cost-sharing arrangements, other than cost allocation
arrangements based uponn generally accepted accounting
principles;

(vi) reinsurance agreements covering ali or
substantially all of one or more lines of insurance of the
ceding company;

(vii) dividends  and other distributions to

shareholders; and

(viii) consolidated tax allocation agreements;

{d) any pledge of the insurer's stock, including stock

of a subsidiary or controlling affiliate for a loan made to

a member of the insurance holding company system;

td¥(e) all matters concerning transactions between

registered insurers and any affiliates as may be included

-14-
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from time to time in any registration forms adopted or

approved by the commissioner.

(3) A registration statement must contain a summary

outlining each item in the current registration statement

that represents a change from the prier reqistration

statement.,

t33(4) Mo information need be disclosed on the
registration statement filed pursuant to subsection (2) if
such information is not material for the purposes of this
section. Unless the commissioner by rule or order provides
otherwise, sales, purchases, exchanges, loans or extensions
of credit, or investments involving 1/2 of 1% or less of an
insurer's admitted assets as of December 31 next preceding
skatt may not be deemed material for purposes of this

section.

{5) A person within_an insurance holding company

system subject to registration shall provide complete and

accurate information to an insurer if the information is

reasonably necessary to enable the insuyrer to comply with

Title 33, chapter 2, part 11,

t4¥{6) Each registered insurer shall keep current the
information required to be disclosed in its registration
statement by reporting all material changes or additions on

amendment forms provided by the commissioner within 15 days

-after the end of the month in which it learns of each such
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change or additions. ptov&ded;~—huwevef;——that-subjectfto

Except as provided in 33-2-1114, each registered insurer

shall se report all dividends and other distributions to
shareholders within 2 business days following the
deciaration thereof.

+53(7) The commissioner shall terminate the
registration of any insurer which demonstrates that it no
longer 1is a member of an insurance holding company system.

t6¥{8) The commissioner may require or allow two or
more affiliated insurers subject to registration hereunder
to file a consolidaced registration statement or
consolidated reports amending their consolidated
registration statement or their individual registration
statements.

t7¥(9) The commissioner may allow an insurer which is
authorized to do business in this state and which is part of
an insurance holding company system to register on behalf of
any affiliated insurer which is required to register under

subsection (1) and to file all information and material
required to be filed under this section.”
Section 6. sSection 33-2-1113, MCA, is amended to read:
»33-2-1113. Transactions with affiliates -- standards.
{1) Material transactions by registered insurers with their
affiliates shall-be are subject to the following standards:

{a) The terms shat* must be fair and reasonable.

-16-
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{b) Charges or fees for services performed must be

reasonable,

{c) Expenses incurred and payments received must be

allocated to the insurer in conformity with customary

insurance accounting practices consistently applied.

tby(d) The becks, accounts, and records of each party
shatt must be so maintained as te clearly and accurately
disclose the precise nature and details of the transactions,

in¢cluding such accounting information as is necessary to

support the reasonableness of the charges or fees to the

respective parties,

te¥{e)} Thne insurer's surplus as regards policyholders
following any dividends or distributions to shareholder
affiliates shett must be reasonable in relation to the
insurer's outstanding liabilities and adegquate to its

financial needs.

{2) (a) The following transactions involving a

domestic insurer and a person in its holding company syskem

may not be entered into unless the insurer has notified the

commissioner in writing of its intention to enter into a

transaction and the commissioner has not disapproved it

within at least 30 days prior to the transaction, or a

shorter period as the commissjoner may permjt:

(i) sales, purchases, exchanges, loans _or extensions

of credit, guaranties, or investments if, as of the prior
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December 31, the transactions are equal to or exceed:

(A) with respect to insurers other than life insurers,

the lesser of 3% of the insurer's admitted assets or 25% of

its surplus as regards policyholders; and

(B) with respect to life insurers, 3% of the insurer's

admitted assets;

{ii) loans or extensions of credit to a person who is

not an affiliate if the insurer makes the loans or

extensions of credit with the agreement o©or understanding

that the proceeds of the transacticons, in whole or in

substantial part, are to be used to make loans or extensions

of credit to, to purchase assets cf, or to make investments

in an affiliate of the insurer making the loans or

extensions of credit if such transactions, as of the prior

December 31, are equal to or exceed:

{A) with respect to insurers other than life insurers,

the lesser of 3% of the insurer's admitted assets or 25% of

its surplus as regards policyholders;

{B) with respect to life insurers, 3% of the insurer's

admitted assets;

(C) reinsurance agreements or modifications  to

reinsurance agreements in which the reinsurance premium or a

change in the insurer's liabilities equals or exceeds 5% of

the insurer's surplus as regards policyholders, as of the
9 P ¥ > LS

prior Pecember 31, including those agreements that may

-18-
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require as consideration the transfer of assets from an

insurer to a nonaffiliate, if an agreement or understanding

exists between the insurer and nonaffiliate that a portion

of the assets will be transferred to one aor more affiliates

of the insurer;

tD) all management agreements, service contracts, and

cost-sharing arrangements; and

(E) any material transactions, specified by rule, that

the commissioner determines may adversely affect the

interests of the insurer's policyholders.

{b) Nothing in this_subsection (2) is considered to

authorize or permit a transaction that, in the case of an

insurer that is not a member of the same holding company

system, would otherwise be contrary to law.

{(3) A domestic insurer may not enter into a

transaction that is part of a plan or series of 1like

transactions with a perscn within the holding company system

if the purpose of those separate transactions is to avoid

the statutory threshold amount review. If the commissioner

determines Lthat the separate transactions were entered into

over a 12-month period for the purpose of evading review, he

may exercise his authority under 33-2-1120,

{4) The commissioner, in reviewing a transaction

pursuant to subsection (2), shall consider whether the

transaction complies with the standards set forth in
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subsection (1) and whether it may adversely affect the

interests of a policyholder.

{5) The commissioner must be notified within 30 days

of an investment by a domestic insurer in a corporation if

the total investment in the c¢orporation by the insurance

holding company system exceeds 10% of the corporation's

voting securities,

+2}(6) For purposes of this section, in determining
whether an insurer's surplus as regards policyholders is
reasonable in relation to the insurer's outstanding
liabilities and adegquate to i1ts financilal needs, the
following factors, among others, sha}l must be considered:

fa) the size of the insurer as measured by its assets,
capital and surplus, reserves, premium writings, insurance
in force, and other appropriate criteria;

(b) the extent to which the insurer's business 1is
diversified among the several lines of insurance;

(¢) the number and size of risks insured in each line
of business;

(d} the extent of the geographical dispersion of the
insurer's insured risks;

(e) the nature and extent of the insurer's reinsurance
program;

{f) the quality, diversification, and liquidity of the

insurer's investment portfolio;

-20~-



10
11
12
13
14
15
16
17
18
19
20
21
22
213
24

29

LC 0904/01

lg} the recent past and projected future trend in the
size of the insurer's surplus as regards policyholders;

{h) the surplus as regards policyholders maintained by
other comparable insurers;

(i) the adequacy of the insurer's reserves;

(j} the quality and liquidity of investments in
subsidiaries made pursuant to 33-2-1104 through 33-2-1106.
The commissioner may Gtreat any such investment as a
disallowed asset for purposes of determining the adequacy of
surplus as regards policyheolders whenever in his judgment
sueh the investment sc warrants."

Section 7. Section 33-2-1120, MCA, is amended to read:

"33-2-1120. Criminal or ¢ivil proceedings -——- penaity

penalties. {1) An insurer failing without just cause to file

a registration statement as required in 33-2-1111 shall,

after netice and hearing, pay a penalty of $100 for each day

of delinguency. The maximum penalty under this subsecticn is

$25,000. The commissioner may reduce the penalty if the

insurer demonstrates to the commissioner that the imposition

of the penalty would constitute a Einancial hardship to the

insurer.

{2} A director or an officer of an insurance holding

company system who knowingly violates, participates in, or

assents to a transaction or who knowingly permits an officer

or_agent of the insurer to engage in a transacticn or make
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an__investment that has not been properly reported or

submitted pursuant to 33-2-1111 or 33-2-1113 or that

viclates any other provision of Title 33, chapter 2, part

11, shall, after notice and hearing, pay, in his individual

capacity, a fine of not more than $5,000 for each violation.

To determine the amount of the fine, the commissioner shall

consider the appropriateness of the fine with respect to the

gravity of the wiclation, the history cf previous

violations, and such other matters as justice may require.

{3} If the commissioner determines that an insurer

subject to Title 33, chapter 2, part 11, or a director,

officer, employee, or agent of the insurer has engaged in_ a

transaction or entered into a contract that is subject to

33-2-1113 and that would not have been approved had approval

been requested, the commissioner may order the insurer to

cease and desist immediately any Further activity under that

transaction or contract. BAfter notice and hearing, the

commigsioner may also order the insurer to void the contract

and restore the status gquo if such action is in the best

interest of policyholders, creditors, or the public.

{4) Whenever it appears to the commissioner that any
insurer or any director, officer, emplcyee, or agent thereof
has committed a willful violation of this part, the

commissioner may cause criminal proceedings to be instituted

by the district court for the county in which the principal
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office of the insurer is located or if such insurer has no
such office in the state, then by the district court for
Lewis and Clark County against such insurer or the
responsible director, officer, employee, or agent thereof.

t2¥(5) Any insurer which willfully violates this part
may be fined not more than 5$579868 $25,000.

t3¥16} Any individual who willfully violates this part
may be fined not more than $56¢ $5,000 or, if such willful
violation involves the deliberate perpetration of a fraud
upon the commissioner, imprisoned not more than 2 years or
both."

Section 8. secticn 33-2-1205, MCA, is amended to read:

"33-2-1205. Reinsurance -- limitations -- credit as
asset. (1) An insurer may accept reinsurance only of such
kinds of risks, and retain risk thereon within such 1limits,
as it is otherwise authorized to insure.

{2) An--tnsurer--may--reinsure--ati--er--part--cf--any

particutar-riak-with-any Credit for reinsurance is allowed a

ceding insurer as _either an asset or a deduction Ffrom

liability on account o©f ceded reinsurance only if the

reinsurance is ceded to a solvent insurer authorized to

transact insurance in ene-er-more-statea a state and having
surplus to policyholders in an amount not less than the
paid-in capital stock required of a domestic stock insurer

transacting like kinds of insurance.

-23-
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(3) HNe-credit--shatt--be Credit for reinsurance 1is

allowed to an a_ ceding insurer, as an asset or as a
deduction from liability, for reinsurance ceded to an alien
insurer uniess——-such---atten-—--insurer—---has--aurptus--te
poticyhoiders—in-amount-not-ltess-than——the--pard-in--eapital
steck-—-required-of-a-domestie-astock-inaurer-transacting-tike
kinde-of-insurance-and--its--either--authorized-—-to--transact
insurance-—in-at-ieast-one-state-of-the-United-States-or-has
an-attorney-in-fact-resident-tn-the-Bnited-States-upon--whom
serviee-cof-itegai-process-may-be-mades only if:

(a) the reinsurance is ceded to an assuming insurer

that maintains a trust fund in a United States bank or trust

company for the payment of the valid claims of its United

States policyholders and ceding insurers and their assigns

and successors in interest. The assuming insurer shall

report annually to the commissioner information

substantially the same as that required to be reported on

the mnational assoclilation of insurance commissioners annual

statement form by authorized insurers, to enable the

commissioner to determine the sufficiency of the trust fund.

In the case of a single assuming insurer, the trust fund

must consist of a trusteed account representing the assuming

ingurer’s liabilities attributable to business written in

the United States and, in addition, must include a trusteed

surplus of not less than $20 million. In the case of a group

~-24-



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0904/01

of individual unincorporated underwriters, the trust must

consist of a trusteed account representing the group's

liabilities attributable to business written in the Unjted

States and, in addition, include a trusteed surplus of not

less than $100 million, and the group shall make available

to the commissioner an annual certification of the solvency

of each underwriter provided by the group's domiciliary

regulator and its independent public accguntants.

(ij The trust fund must be established in a United

States bank or trust company that is a member of the federal

reserve system, in a form approved by the commissicner. The

trust instrument must provide that contested claims are

valid and enforceable upon the final order of a court cof

competent djurisdiction in the United States. The trust fund

must vest legal title to its assets in the trustees of the

trust fund for its United States policyholders and ceding

insurers and their assigns and successors in _interest. The

trust fund and the assuming insurer are subject to

examination as determined by the commissioner. The trust

fund described herein must remain in effect for as long as

the assuming insurer has outstanding obligations due under

the reinsurance agreements subject to the trust fund.

{ii) No later than February 28 of each year, the

trustees of the truskt fund shall report to the commissioner

in writing, setting forth the balance of the trust fund and
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jisting the trust's investments at the preceding yearend,

and shall certify the date of termination of the trust fund,

if so planned, or certify that the trust fund will not

expire_before the following December 31.

(b) the reinsurance is ceded tc an__assuming Iinsurer

not meeting the requirements of subsection {2} but only with

respect to the insurance of risks located in jurisdictions

other than the United States where such reinsurance is

required by applicable law or rule of that jurisdiction.

(4} (a) I1f the assuming insurer is not authorized to

transact insurance in this state, the credit permitted by

subsections (2) or (3) is not allowed unless the assuming

insurer agrees in the reinsurance agreement:

(i) that, if rhe assuming insurer fails to perform icts

cbligations under the terms of the reinsurance agreement,

the assuming insurer, at the request of the ceding insurer

or its domiciliary liguidator or receiver, will:

{A) submit to the jurisdiction of a court of competent

jurisdiction in a state of the United States;

(B) comply with all requirements necessary to give the

court jurisdiction; and

(C) abide by the final decision of the court or of an

appellate court in the event of an appeal; and

{ii) to designate the commissioner or _a designated

attorney as its attorney upon whom lawful process may be
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served in an action, suit, or proceeding instituted by or on

behalf of the ceding insurer.

{b) This provision is not intended to conflict with or

override the obligation of the parties to a reinsurance

agreement to arbitrate their disputes if the obligation is

created in the agreement.

(5) A reduction from liability for the reinsurance

ceded to an assuming insurer not meeting the requirements of

subsection {2) must be allowed in an amount not exceeding

the liabilities carried by the ceding insurer. The reduction

must be in the amount of funds held by or on behalf of the

ceding insurer, including funds held in trust for the ceding

insurer under a reinsurance contract with the assuming

insurer as security for the payment of obligations under the

reinsurance contract, if the security is held in the United

States subject to withdrawal solely by and under the

exclusive control of the ceding insurer or, in the case of a

trust, if the security is held in a United States bank or

trust company that is a member of the federal reserve

system, This security may be in the form of:

(a) cash;

{b) securities listed by the security valuation office

of the national association of insurance commissioners and

gqualifying as admitted assets:

{c) clean, irrevocable, unconditional letters of
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credit issued or confirmed in writing by a bank or trust

company that is a member of the federal reserve system; or

{d) any other form of security acceptable to the

commissioner.

t4)(6) Credit shal must be allowed as an asset or as
a deduction from 1liability to amy a ceding insurer for
reinsurance ceded to an assuming insurer qualified therefor
under the foregoing provisions of this section, except that
no--such credit shati ma not be allowed unless the
reinsurance 1s payable by the assuming insurer on the basis
of the liability of the ceding insurer under the contracts
reinsured without diminution because of the insolvency of
the ceding insurer.

£5¥(7) Upon request of the commissioner, an insurer
shall promptly inform the commissioner in writing of the
cancellatjon or any other material change of any of its
reinsurance treaties or arrangements.

t6¥({B) This section shait does not apply to wet marine
and transportation insurance.

(3) The commissioner may adopt rules implementing the

provisions of this part.,™

NEW SECTION. Section 8. Extension of authority. Any
existing authority to make rules on the subject of the

provisions of [this act] is extended to the provisions of

[this act].

-28-—-
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NEW SECTION. Section 10. severability. If a part of
{this act] is invalid, all valid parts that are severable
from _the invalid part remain in effect. If a part of ({this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

-End-
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Approved by committee
on Business and Industry

BILL NO. fgﬂ
INTRODUCED BY / (V.
- it LBl

A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING THE

LAWS RELATING TO THE INSURANCE INDUSTRY; AUTHORIZING THE
COMMISSIONER OF INSURANCE TO SUSPEND OR REVOKE AN INSURER'S
CERTIFICATE OF AUTHORITY FOR FAILURE TO EMPLOY QNLY LICENSED
INSURANCE AGENTS OR FAILURE TO SUPERVISE ITS INSURANCE
AGENTS; REQUIRING HOLDING COMPANY SYSTEMS TO REGISTER
PROPERLY AND TO PROVIDE ACCURATE INFORMATION TO THE
COMMISSIONER OF INSURANCE ABOUT THEIR AFFILIATED COMPANIES'
TRANSACTIONS ; MODIFYING THE LAWS ALLOWING CREDIT FOR
REINSURANCE; AND AMENDING SECTIONS 33-2-119%, 33-2-1103,
33-2-1105, 33-2-1106, 33-2-1111, 33-2-1113, 33-2-1120, AND
33-2-1205, MCA."

STATEMENT OF INTENT

A statement of intent is required for this bill because
[section 6{2)(a)(ii}(E)} authorizes the commissioner of
insurance of the state of Montana to specify by rule a
material transaction that adversely affects the interests of
an insurer's policyholders and {section 8(9)] allows the
commissioner to adopt rules implementing {sections 1 through
8]. The legislature intends that the rules the commissioner

adopts to implement this bill be designed principally to

pc\m}:m Lagislative Cource

There are no changes on SB 330 and
will not be reprinted. Please refer
to Introduced (white) copy for
complete text.

-2 SECOND READING

S8 330
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A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
LAWS RELATING TO THE INSURANCE INDUSTRY; AUTHORIZING THE
COMMISSIONER OF INSURANCE TO SUSPEND OR REVOKE AN INSURER'S
CERTIFICATE OF AUTHORITY FOR FAILURE TO EMPLOY ONWLY LICENSED
INSURANCE AGENTS OR FAILURE TO SUPERVISE ITS INSURANCE
AGENTS; REGUIRING HOLDING COMPANY SYSTEMS TO REGISTER
PROPERLY AND TO PROVIDE ACCURATE INFORMATION TO THE
COMMISSIONER OF INSURANCE ABOUT THEIR AFFILIATED COMPANIES'
TRANSACTIONS; MODIFYING THE LAWS ALLOWING CREDIT FOR
REINSURANCE; AND AMENDING SECTIONS 33-2-119, 33-2-1103,
33-2-1105, 33-2-1106, 33-2-1111, 33-2-1113, 33-2-1120, AND
33-2-1205, MCA,"

STATEMENT OF INTENT

A statement of intent is required for this bill because
[section 6(2)(a)(ii}(E)}] authorizes the commissicner of
ingsurance of the state of Montana to specify by rule a
material transaction that adversely affects the interests of
an insuter's policyholders and ({section B(9)) ailows the
commissioner to adopt rules implementing [sections 1 through
8}, The legislature intends that the rules the commissioner

adopts to implement this bill be designed principally to
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There ig no change on SB 330 and will not
be reprinted. Please refer to introduced

(white) or second reading {yellow) f
complete text. Y ) for
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STANDING COMMITTEE REPORT

March 3, 1989
Page 1 of 1

Mr. Speaker: We, the committee on Business and Ecohomic
Development report that SENATE BILL 330 (blue reference
copy), with statement of intent included, be concurred in as
amended.

ert Pavlovich, Chairman

[REP. THOMAS WILL CARRY THIS BILL ON THE HOUSE FLOOR]

And, that such amendments read:

1. Title, lines 5 through 9.
Following: "INDUSTRY;" on line 5
Strike: remainder of line 5 through "AGENTS;" on line 9

2. Title, line 13.
Strike: "33-2-119,"

3. Page 2, line 4,
Strike: section 1 in its entirety
Renumber: subsequent sections

HOUSE

&

501301SC.HBV
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SENATE BILL NO. 330

INTRODUCED BY BECK, THOMAS, THAYER

A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING THE
LAWS RELATING TO THE INSURANCE INDUSTRY; AHTHORIBING-PHE
€OMMEISSIONER-OFP- INSURANECE-PO-SUSPEND-OR-REVOKE-AN--INSHRER*S
EERTIFPICATE-OF -AUTHORITY-FPOR-FAI LURE-PO-EMPLEEY -ONb¥-E1ECENSED
INSHRANEE--AGEN?S--OR--FPATbEURE--FO--SEPERVISE--3¥5-FNSHRANEE
ABEN®S7 REQUIRING HOLDING COMPANY SYSTEMS TO REGISTER
PROPERLY AND TO PROVIDE ACCURATE INFORMATION TO THE
COMMISSIONER OF INSURANCE ABOUT THEIR AFFILIATED COMPANIES'
TRANSACTIONS; MODIFYING THE LAWS ALLOWING CREDIT FOR
REINSURANCE; AND AMENDING SECTIONS 33-2-%%9; 33-2-1103,
33-2-1105, 33-2-1106, 33-2-1111, 33-2-1113, 33-2-1120, AND
33-2-1205, MCA.,"

STATEMENT OF INTENT

A statement of intent is required for this bill beacause
{section 6{2)(a)(ii)(B)} authorizes the commissioner of
insurance o©f the state of Montana to specify by rule a
material transaction that adversely affects the interests of
an insurer's policyholders and ([section 8(9)] allows the
commissioner to adopt rules implementing [sections 1 through
8}, The legislature intends that the rules the commissioner

adopts to implement this bill be designed principally to
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protect Montapa insurance consumers.

BE IT ENACTED RBY THE LEGISLATURE OF THE STATE OF MONTANA:
SectioR- 1. --Section —-33—2—F13 - MCA - -i3 -amended ~to-read -
133-32-339---Suapension-or-revocation-for-violtations-and

spectatr--groundas—--ti}-~-Fhe-—commissioner-—-may; ——in---his

discration;—-suspend--or--revoke-an—insurerts-certrficate-of
autherity-tf;-after—-a-hearing-theresn;--he-—finds--that--the
insurer-hast
tay--viotated--any--tawfui-order-of-the-commisatoner—or
any-provision-ef--this--code--other--than--these--for--which
suspens:on-er-revocatcion-ia-mandatery;
th¥--reinsured--more-—-than--90%--of-its-risks-restdents
tecatedr;-or-to-be-performed-in-Montanay-in-another-—insurers

In—-considering--suspension--or-revocatrony-the-commisstaner

shati-censider-ati-relevant-factorar-ineluding-whether:
tiy--after-the-reinsurance-transaction-atrt-parties-wii}

be-itn-esmpliance-with-Montana-taws—and
tii}-the---transaction---wiit---aubatantialiy----reduace
pretection-and-service-to-Montana-poticyholderac;

tc)--transneted--inaurance--in--this-—state -through-an

imsnrance-agent-who-is-not-trcensed-under -Title-337--chapter

?4-er

tdj--faited---to-—-supervise---its-—-inaurance--—-agents

reasonabiy-to-assure-their-compiiance-with-this-codes

—aa SB 330

REFERENCE BILL

AS AMENDED



16
11
12
13
14
15
16
17
18
i9
20
21
22
23
24

25

5B 0330/02

t2}--The-commisstoner-shati;-after-a--hearing~-thereony
suspend--or--reveoke-an-inauraris-certificate-of-anthority-if
he-finda-that-the-insurers
tay--+s-in-unsound-condition—or-in——such--condicion—-or
ysing--such--methods--cr--practices——in—-the--eondnec-of-ites
businesa-as-to-render-its-Farther-transaction--of-—insuranee
in-Mentana-injurtous-or-hazardsus-to-its-poticyhetders-or-te
the-pubties
tb}--has--refused--to--be--examined--sr—-to-produce-its
accountay-recerdsy;-and-fites-—for-examinatron-or--tf--any--of
tea--officers--have-refused-teo-give-infermation-with-respect
te-tes-affairs;-when-required-by-the-commissioners
tey--has-Faited-to--pay-—-any--finai--judgment--rendered
againse--it--in--Montana--within--30-days-after—the-judgment
became-£ipnats
tdy~-with-such-frequency-as-—~to--indicate--ita—-generat
bustness-practice-in-Mentanay;-has-without-just-cause-refused
to--pay & proper--eclaims ciaim artsing-under-ita-pelictes;
whether-any-such the claim-is-in-favor-of-an-insnred--or——is
in--favor-ef-a-thrrd-persen-with-respect-to-the-iiakitity-of
an-insured-te-sceh the third-persony-or-withont--jost--cause
compels-such the insured-or-ciaimant-to-accept-less-than-ehe
amount--due—them him or-to-employ-attorneys-er-to-bring-suit
agatnat-the-insnrer--or--such--an--insured--to--seenre—-fut}

payment-or-settiement-of-such the ciaims;
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tey--its--affriitated--with--and-—under--the-same-general
management--of--intertocking--directorate—-er-—ownership-—-as
another--itnsurer-which-transacts-direct-tnsurance-in-Mantana
without-having-a-cererficate-of-anthority--therefor;—-exeept
as--permitted--as-te-a-surpius-kines-insurer-under-part-3-of
this-chapters

t37--Fhe--commisstoner—-mayr-—tn--his--diserecrion-—-and
without--advanee--notirce--sr--—a-hearing-theéresny-immediasety
suspend-the-certificate-cf-authority-of-any--insurer--as--to
which——-préceedings—--Ecr———receivershipr———con:crvator:hipT
relabilttation;-or-other-detinguency-proceedings—-have--been
commenced-in-any-states

Section 1. section 33-2-1103, MCA, is amended to read:

"33-2-1103. Additional investment authority -
exempt ion from other investment restrictions -
determination of qualification -- divestiture. (1) In

addition to investments in common stock, preferred stock,
debt obligations, and other securities permitted under this
part, a domestic insurer may also:

(a) invest, in common stock, preferred stock, debt
obligations, and other securities of one  or more
subsidiaries, amounts which do not exceed the lesser of 5%
10% of such the insurer's assets or 50% of sdoekh the
insurer's surplus as regards policyholders, provided that

after such the investments the insurer's surplus as regards

-4- SB 330°
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policyholders will be reascnable in relation to the
insurer's outstanding 1liabilities and adequate to its
financial needs. In calculating the amount of such the
investments, there shatt must be included total net meneys
money or other consideration expended and obligations
assumed in the acquisition or formation of a subsidiary,
including all organizational expenses and contributions teo
capital and surplus of sueh the subsidiary, whether or not
represented by the purchase of capital stock or issuance of
other securities, and all amounts expended in acquiring
additional commen stock, preferred stock, debt obligations,
and other securities and all contributions to the capital or
surplus of a subsidiary subsegquent to its acquisition or
formation.

{b) if the insurer's total liabilities, as calculated
for natienal association of insurance commissioners annual
statement purposes, are less than 10% of assets, invest any
amount in common stock, preferred stock, debt obligations,
and other securities of one or more subsidiaries, provided
that after swueh the investment the insurer's surplus as
regards policyholders, considering suekh the investment as if
it were a disallowed asset, will be reascnable in relation
to the insurer's outstanding liabilities and adeguate to its
financial needs;

(c} invest any amount in common stock, preferred
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stock, debt obligations, and other securities of one or more
subsidiaries, provided that each sweh subsidiary agrees to
limit its investments in any asset Sso that such the
investments will not cause the amount of the total
investment o©of the insurer to exceed any of the investment
limitations specified in this section. The total investment
of the insurer shatl must include:

(i) any direct investment by the insurer in an asset;

(ii) the insurer's proportionate share of any
investment in an asset by any subsidiary of the 1insurer,
which shati--be 1is calculated by multiplying the amount of
the subsidiary's investment by the percentage of the
insurer's ownership of such subsidiary.

(d) with the approval of the commissioner, invest any
a_greater amount in common stock, preferred stock, debt
obligations, or other securities of one or maore
subsidiaries, provided that after such the investment, the
insurer’'s surplus as regards pelicyholders will be
reasonable in relation to the insurer's outstanding
tiabilities and adequate to its financial needss .

tey--invest-—any--amsogne-in-the-ecommon-atocky-preferred
atock;--debt--obitgations;--or--other--securities---of---any
subsidiary--exelusively--engaged--in--holding--title--to--or
holding-titte-to-and-managing-or-developing-reat-er-peraonal

property-if;-after-considering-as-a-disattowed-asser-asc—much

-6- SB 330
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ecf~the-investment-as-ts—-represented--by--substdiary--assets
which-if-heid-directiy-by-the-insurer-vweuld-be-considered-as
a---disaliowed--asset;-—-the--insurer's--surpius--as--regards
potieyhelders--wiii--be--reassnable—-in--reiation---to-—-the
insureris—--eutstanding--ttabititres—-and--adeguate--to--its
£inaneial-needs-and-if-fotriowing-such-investment-ait--voring
securities-of-sueh-subaidirary-wonid-be-awned-by-the-insurers

(2) Investments in common stock, preferred stock, debt
obligations, or other securities of subsidiaries made
pursuant to subsection (1) hereef are not subject to any of
the otherwise applicable restrictions or prohibitions
contained in this part applicable to such investments of
insurers.

(3) Whether any investment pursuant to subsection (1)
meets the applicable reguirements thereof is to be
determined immediately after auch the investment is made,
taking into account the then outstanding principal balance
on all previous investments in debt obligations and the
value of all previous investments in equity securities as of
the date they were made.

{4) 1If an insurer ceases to control a subsidiary, it
shall dispose of any investment therein made pursuant to
this section within 3 years from the time of the cessation
of control or within such further time as the commissioner

may prescribe, unless at any time after such the investment
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shatt--have-been is made, such the investment shati-have-met
meets the requirements for investment under apy other
section of this part and the insurer has notified the
commissioner thereof."”

Section 2. section 33-2-1105, MCA, is amended to read:

»33-2-1105. Approval by commissioner -- hearings —-
notice. (1) The commigsioner shall approve any merger oOr
other acqguisition of control referred to in 33-2-1104(1)
unless, after a public hearing thereon, he finds that:

(a) after the change of control the domestic insurer
referred to in 33-2-1104(1l) would not be able to satisfy the
requirements for the issuance of a license to write the line
or lines of insurance for which it is presently licensed;

{b) the effect of the merger or other acgquisition of
control would be substantially to lessen competition in
insurance in this state or tend to create a monopoly
therein;

{(¢) the financial condition of any acquiring party +s
such-as might jeopardize the financial stability of the
insurer or prejudice the interest of its policyholders or
the interests of any remaining securityholders who are
unaffiliated with sueh the acguiring party;

(d) the terms of the offer, request, invitation,
agreement, or acquisition referred to in 33-2-1104(1) are

unfair and unreasonable tc the securityholders of the
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insurer;

(e} the plans or proposals which the acquiring party
has to liquidate the insurer, sell its assets or conscolidate
or merge it with any person, or to make any other material
change 1in its busipness or corporate structure or management
are unfair and unreasonable to policyholders of the insurer
and not in the public interest;

{f) the competence, experience, and integrity of those
persons who would control the operation of the insurer are
such that it weuld not be in the interest of policyholders
of the insurer and of the public to permit the merger or
other acquisition of control.

{2) The public hearing referred to in subsection (1)
shatt must be held within 30 days after the statement
required by 33-2-1104(1) is filed, and at least 20 days
notice thereof shail must be given by the ccmmissioner to
the person filing the statement. Not 1less than 7 days'
notice of sneh the public hearing shat} must be given by the
person filing the statement to the insurer and to suech other
persons as may be designated by the commissioner. The
insurer shall give au¢h notice to its securityholders. The
commissioner shall make a determination within 30 days after
the conclusion of mueh the hearing. At such the hearing, the
person filing the statement, the insurer, any person to whom

notice of hearing was sent, and any other person whose
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interests may be affected thereby shail-have has the right
to present evidence, examine and c¢ross-examine witnesses,
and offer oral and written arguments and in connection
therewith shali-—-be is entitled to conduct discovery
proceedings in the same manner as is presently allowed in
the district court of this state. All discovery proceedings
shatt must be concluded not later than 3 days prior to the
commencement of the public hearing.

(3) All statements, amendments, or other material
filed pursuant to subsections (1) through (4) of 33-2-1104
and all notices of public hearings held pursuant to
subsection (1) shait must be mailed by the insurer to its
shareholders within 5 business days after the insurer has
received such the statements, amendments, other material, or
notices. The expenses of mailing shati must be borne by the
person making the filing. As security for the payment of
sdach the expenses, sueh Lhe person shall file with the
commissioner an acceptable bond or other deposit in an

amount to be determined by the commissioner.

{4) The commissioner may retain at the acquiring

party's expense any attorneys, actuaries, accountants, and

other experts not otherwise a part of the commissicner's

staff as may be reasonably necessary to assist the

commissioner in reviewing the proposed acguisition of

control."
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Section 3. section 33-2-1106, MCA, is amended to read:

®33-2-1106. Exemptions -- violations —- jurisdiction.
(1) The provisions of 33-2-1104, 33-2-1105, and this section
shat: do not apply tos

fa}-Aanyﬁ—affcrsr—requestsT—invitation57—agreements;~or
acqui:itions~by—the-person-reéerred—tc~in—subsecticn-ti}"~af
33-2-1384--of --any-voting-security-seferred-to-in-subsectian
f11-~of——33—2—&&8‘---which;»v—immedinte}y———prior———to——~the
cansummation——oE-such~e£fer;~request7-invitation7-agreement7
or-mequisition;-was-not-issued-and-outstanding:

tb}--any an offer, request, invitation, agreement, or
acquisition which the commissioner by order shall exempt
therefrom as:

tt¥(a} not having been made or entered into for the
purpose and not having the effect of changing or influencing
the control of a domestic insurer; or

tii}(b) otherwise not comprehended within the purposes
of 33-2-1104 and 33-2-1105.

(2) The following shati~--pe are violations of
33-2-1104, 33-2-1105, and this section:

(a) the failure to file any statement, amendment, or
other material required to be filed pursuant to subsections
(1) through (4) of 33-2-1104;

{b} the effectuation or any attempt to effectuate an

acgquisition of cantrol of or merger with a domestic insurer
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unless the commissioner has given his approval thereto.

(3) The courts of this state are hereby vested with
jurisdiction over every person not resident, domiciled, or
authorized to do business in this state who files a
statement with the commissioner under 33-2-1104 and over all
actions inveolving swch the person arising out of violations
of 33-2-1104, 33-2-110%, and this section, and each such
person ashati-be-deemed is considered to have performed acts
eguivalent to and constituting an appointment by such a
person of the commissioner to be his true and lawful
attorney upon whom may be served all lawful process in any
action, suit, or proceeding arising out of violations of
this section. Copies of all such lawful process shatt must
be served on the commissioner and transmitted by registered
or certified mail by the commissioner to sueh the person at
his last-known address.”

Section 4. Section 33-2-1111, MCA, is amended to read:

"33-2-1111. Registration of insurers -- requisites --
termination. (1} Every insurer which 1is authorized to do
business in this state and which i1s a member of an insurance
holding company system shall register with the commissioner,
except a foreign insurer subject to disclosure requirements
and standards adopted by statute or regulation in the
jurisdiction of its domicile which are substantially similar

to those contained in this section. Any insurer which is
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subject to registration under this section shall register
within 60 days after July 1, 1971, aor 15 days after it
becomes subject to registration, whichever is later, wunless
the commissioner for good cause shown extends the time for
registration, and then within such extended time. The
commissioner may require any authorized insurer which is a
member of a holding company System which is not subject to
registration wunder this section ¢to furnish a copy of the
registration statement or other information filed by such
insurance company with the insurance regulatory authority of
domiciliary jurisdiction.

{2) Every insurer subject to registration shall file

with the commissioner, on or before April 30 each vyear, a

registration statement on a form provided by the
commissioner, which shait must contain current information
about:

(a) the capital structure, general financial
condition, ownership, and management of the insurer and any
person controlling the insurer;

(b} the identity of every member of the insurance
holding company system;

(c) the following agreements in force, relationships
subsisting, and transactions currently outstanding between
such insurer and its affiliates: ‘

(i) 1loans, other investments, or purchases, sales, or

-13- 5B 330

10
i1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SB 0330/02

exchanges of securities of the affiliates by the insurer or
of the insurer by its affiliates;

[ii} purchases, sales, or exchanges of assets;

(iii) transactions not in the ordinary course of
business;

(iv) guaranties or undertakings for the benefit of an
affiliate which result in an actual contingent exposure of
the insurer's assets to liability, other than insurance
contracts entered into in the ordinary course of the
insurer's business;

{v) all management and service contracts and all
cost-sharing arrangements, other than cCOoSst allocation
arrangements based upon generally accepted accounting
principles;

{vi} reinsurance agreements covering all or
substantially all of cne or more lines of insurance of the
ceding company;

{vii) dividends and other distributions __ to

shareholders; and

{viii) consolidated tax allocation agreements;

(d) any pledge of the insurer's stock, including stock

of a subsidiary or controlling affiliate for a loan made to

a member of the insurance holding company system;

tdr(e) all matters concerning transactions between

registered insurers and any affiliates as may be included
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from time to time in any registration forms adopted or

approved by the commissioner.

(3) A registration statement must contain a summary

outlining each item in the current reqgistration statement

that represents a change from the prior registration

statement.

t3¥(4) No information need be disclosed on the
registration statement filed pursuant to subsection (2) if
such information is not material for the purposes of this
section. Unless the commissioner by rule or order provides
otherwise, sales, purchases, exchanges, loans or extensions
of credit, or investments involving 1/2 of 1% or less of an
insurer's admitted assets as of December 31 next preceding
shatt may not be deemed material for purposes of this

section.

{(5) A person within an insurance holding company

system subject to registration shall provide complete and

accurate information to an insurer if the information is

reasonably necessary to enable the insurer to comply with

Title 33, chapter 2, part 11.

t4y(6) FEach registered insurer shall keep current the
informatjon required to be disclosed in its registration
statement by reporting all material changes or additions on
amendment forms provided by the commissioner within 15 days

after the end of the month in which it learns of each such
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change or addition;. previded;--however;-——that-subject-to

Except as provided in 33-2-1114, each registered insurer

shall =e report all dividends and other distributions to
shareheolders within 2 business days following the
declaration thereof.

t5¥(7) The commissioner shall terminate the
registration of any insurer which demonstrates that 1it no
longer is a member of an insurance holding company system.

{63{8) The commissioner may require or allow twoc or
more affiliated insurers subject to registration hereunder
statement ar

to file a consolidated registration

consolidated reports amending their consolidated
registration statement or their individual registration
statements.

+#3({9} The commissioner may allow an insurer which is
authorized to do business in this state and which is part of
an insurance holding company system to register on behalf of
any affiliated insurer which is required to register under
subsection (1} and to file all information and material
required to be filed under this secticn.”

Section 5. Section 33-2-1113, MCA, is amended to read:

"33-2-1113. Transactions with affiliates -- standards.
(1) Material transactions by registered insurers with their

affiliates shati-be are subject to the foliowing standards:

(a) The terms shal: must be fair and reasonable.
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(b) Charges or fees for services performed must be

reasonable.

(c}__Expenses 1ncurred ang payments received must pe

allocated to tne 1nsurer in conformity with customary

insurance accounting practices consistentiy applied.

+b¥(d} The books, accounts, and records of each party
shatt must be so maintained as to clearly and accurately
disclose the precise nature and details of the transactions,

including such accounting information as is necessary to

support the reasonableness of the charaes or fees to the

respectlve partles.

te+{e) The 1nsurer's surplus as regards policvholders
foliowing any dividends or distributions to shareholder
affiliates shaii must be reascnable in relation to the
insurer's outstanding liabilities and adeguate to its
financial needs.

{2) ta) The

domestic insurer and a person 1n its holding company system

following transactions involving a

may not be entered into unless the insurer has notified the

commissioner in writing of its intention to enter into a

transaction and the commissicner has not disapproved it

within at least 30 days priocr to the transaction, or a

shorter period as the commissioner may permit:

(1) sales, purchases, exchanges, loans or extensions

of credit, gquaranties, or investments if, as of the prior
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December 31, the transactions are equal to or exceed:

(A with respect to insurers other than life insurers,

the lesser of 3% of the insurer's admitted assets or 25% of

its surplus as regards policyholders; and

{B) with respect to life insurers, 3% of the insurer's

admitted assets;

(ii) loans or extensions of credit tg a person  who is

not an _affiliate if the insurer makes the loans or

extensions of credit with the agreement or understanding

that the proceeds of the transacticns, _in whole or in

substantial part, are to be used to wake loans or extensions

of credit to, to purchase assets of, or to make investments

in an affiliate of the insurer making the loans or

extensions of credit if such transactions. as of the wvprior

December 31, are equal to or exceed:

(A) with respect to insurers other than life insurers,

the lesser of 3% of the insurer's admitted assets or 25% of

its surplus as regards policyholders;

(B) with respect to life insurers, 3% of the insurer's

admitted assets:

{C) reinsurance agreements or modifications to

reinsurance agreements in which the reinsurance premium or a

change in the insurer's liabilities equals or exceeds 5% of

the insurer's surplus as regdrds policyholders, as of the

prior December 31, including those agreements that may
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require as censideration the transfer of assets from an

insurer to a nonaffiliate, if an agreement or understanding

exists between the insurer and nonaffiliate that a portion

of the assets will be transferred to one or mcre affiliates

of the insurer;

{(b) =all management agreements, service contracts, and

cost-snaring arrangements; and

(E) any material transactions, specified by rule, that

the commissioner determines mav adversely affect the

interests of the insurer's policvholders,

{b) Nothing in this subsection (2} is considered fto

authorize or permit & transaction that, in the case of an

insurer that is not a member of the same holding company

system, would otherwise be contrarv to law.

{3) A domestic insurer may not enter into a

transaction that is part of a plan or series of like

transactions with a person within the helding company System

if the purpose of those separate transacticons is to avoid

the statutory threshold amount review. irf the commlssioner

determines that the separate transactlions were entered into

over a 1l2-month pericd for the purpose of evading review, he

may exercise his authority under 33-2-1120.

{4} The commissioner, in reviewing a transaction
pursuant to subsection ({2), shall consider whether the
transaction complies with the standards set forth in
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subsection (1) and whether 1t may adversely affect the

interests of a policyholder.

(5) The commissioner must be notified within 30 days

of an investment by a domestic insurer in a corporation if

the total investment in the corporation by the insurance

holding company system exceeds 10% ot the corporation's

voting securities.

€2Y(6) For purposes of this section, :n determining
whetner an Llnsurer’'s surpius as regaras policyholders is
reasonaplie '1n  reiation to the insurer's outstanding
liabiliities ana adeguate to 1ts f[inanciral neeas, the
foilowing factors, among others., shati must be considered:

fa) the size of the insurer as measured by 1ts assets,
capiral and Surplus, reserves, premlum wWritingas, losurance
1N rorce, anad ctner approprliate cricella:

{b) the extent to whichh the insurer's business is
diversified among tne several ilines Of lasurance:

{c) the number and size Or risks insured i1n each line
Orf DUSI1Ness;

{(d) the extent of the geographical dispers:ion of the
insurer's insured risks;

(e} the nature and extent of the insurer's reinsurance
pProgram;

{(f} the quality, diversification, and liquidity of the

insurer's investment portfolio:
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{g) the recent past and projected future trend in the
size of the insurer‘s surplus as regards policyholders:

{(h)} the surplus as regards policyholders maintained by
other comparable insurers:

(i} the adequacy of the insurer's reserves:

{j) the guaiity and Lliquidity of investments in
subsidiaries made pursuant to 33-2-1104 thrgugh 33-2-1106,
The commissioner mav treat any such investment as a
disallowed asset ECI Turposes Of derermining the adequacy of
surplus as regardas policynolders whnenever in his iudgment

such the investment so warrants,*®
Section 6. ::oction 33-2-1120, MCA, is amended to read:
"33-2-1120. Criminal or civil proceedings -- penatty

penalties. (1) An 1nsurer tailing without just cause to file

a_ reglstration statement as required in 33-2-1111 shall,

after notice ang nearing, pay a penalty of $100 for each day

of delingquency. The maximum penalty under this subsection is

$25,000, The commissioner may reduce the penalty if the

insurer demonstrates to the commissioner that the imposition

of the penalty would constitute a financial hardship to the

insurer,

{2) A director or an officer of an insurance holding

company system who knowingly violates, participates in, or

assents to a transaction or who knowingly permits an officer

or_agent of the insurer to engage in a transaction or make
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an_ investment that has not been properly reported or

submitted pursuant to 33-2-1111 or 33-2-1113 or that

violates any other provision ot Title 33, chapter 2, part

11, snail, arrer notice ana hearing, pay, 1n his 1ndividual

capacity, a fine of not more than $5,000 for each vioclation.

To determine the amount of the fine, the commissioner shall

consider the appropriateness of the rine with respect to the

gravity oL tne violation, the nistory of  previous

viplatlions, and such otner matters as Justice may redquire.

(3) If the commissioner determines that an insurer

suplect to Titie 33, chapter 2, part i1, or a director,

utficer, employee, Or agent Of thne insurer nas engaged in _a

tiansactlon QOr _entered 1NLO a CORLtract cnak 1s subject to

33-2-1113 and that would not have been approved nad approval

seen reguested, the commissicner may order Tne insurer to

sease and aesist immedlarely any furtner acelvity under that

transaction or contract. After notice and hearing, the

commissioner may also order the insurer to void the cantract

and restore the status quo if such actien is in  the best

interest of policyholders, creditors, or the public.

(4) whenever it appears to the commissioner that any
insurer or any director, officer, employee, or agent thereof
has committed a willful wviolation of this part, the
commissioner may cause criminal proceedings to be instituted

by the district court for the county in which the principal
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cffice of the insurer is located or if such insurer has no
such office in the state, then by the district court for
Lewis and Clark County against such insurer or the
responsible director, officer, employee, or agent thereof,

t2¥{5) Any insurer which willfully vioclates this part
may be fined nct more than $57668 $25,000.

t3¥{6) Any individual who willfully viclates this part
may be fined not more than $588 $5,000 or, if such willful
violation involves the deliberate perpetration of a fraud

uponn the commissioner, impriscned not more than £ years or

both."

Section 7. Section 33-2-1205, MCA, is amended to read-

"33-2-1205. Reinsurance -- limitations -~ credit as
asset. (1) Ar insurer may accept reinsurance onlv ¢f such
kinds of risks, and retain risk thereon within such limits,
as it is otherwise authorized to insure.

(2) An--insurer--may--reinsure--aiti--er--pare-—of--any

partitcutar-risk-with-any Credit for reinsurance is allowed a

ceding insurer as either an asset or a deduction from

liability on account of ceded reinsurance only if the

reinsurance is ceded to a solvent insurer authorized to

transact insurance in one-or-more-atates a state and having
surplus to polic¢cyholders in an amount not less than the
paid-in capital stock required of a domestic stock insurer

transacting like kinds of insurance.
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(3) No-credit--shati--be Credit for reinsurance is

allowed to a&m a ceding insurer, as an asset Or as a
deduction from liability, for reinsurance ceded to an alien
insurer untess---such---atten---insurer---has--surpius--+¢
pelicyhoiders-in-ameunt-net-iess-than--the--patd-in--capital
stock--required-of-a-domestic-stock-insurer-tranaacting-itke
kinds-of-insurance-and-—is--either--anthorized--to--tranasact
tnsurance--in-at-least-one-state-of-the-tdnited-States-or-has
an-attorney-in-fact-resident-in-the-tnitted-States-upon--whom
service-of-tegai-process-may-be-mades only if:

fa) the reinsurance is ceded to an assuming insurer

that maintains a trust fund in a United States bank or trust

company for the payment of the valid claims of its United

States policvholders and ceding insurers and their assigns

and successors in interest. The assuming insurer shall

report annually to the commissioner information

substantially the same as that required to be reported on

the national association of insurance commissioners annual

statement form by authorized insurers, to enable the

commissioner to determine the sufficiency of the trust fund.

In the case of a single assuming insurer, the trust fund

must consist of a trusteed account representing the assuming

insurer's liabilities attributable to business written in

the United States and, in addition, must include a trusteed

surplus of not less than $20 millien. In the case of a group
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of individual unincorporated underwriters, the trust must

consist of a trusteed account representing the group's

liabilities attributable to business written in the United

States and, in addition, include a trusteed surplus of not

less than $100 million, and the group shall make available

to  the commissioner an annual certification of the solvency

of each underwriter provided by the group's domiciliary

regulator and its independent public accountants,

{i}) The trust fund must be established in a United

States bank or trust company that is a member of the federal

reserve system, 1n a torm approved by the commissioner. The

trust instrument must provide that contested claims are

valid and enforceable upon the final order of a court of

competent jurisdiction in the United States. The trust fund

must vest legal title to its assets in the trustees of the

trust fund for its United States policyholders and ceding

insurers and their assigns and successors in_ interest. The

trust fund and the assuming insurer are subject to

gxamination as determined by the commissioner., The trust

fund described herein must remain in effect for as long as

the assuming insurer has outstanding obligations due under

the reinsurance agreements subject to the trust fund.

{ii) No later than Pebruary 28 of each vyear, the

trustees of the trust fund shall report to the commissioner

in writing, setting forth the balance of the trust fund and
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listing the trust's investments at the preceding yearend,

and shall certify the date of termination of the trust fund,

if so planned, or certify that the trust fund will not

expire before the following December 31.

{b) the reinsurance is ceded to an assuming insurer

not meeting the requirements of subsection (2) but only with

respect to the insurance of risks located in jurisdictions

cther than the United States where such reinsurance is

required by applicable law or rule of that jurisdiction.

{4} (a} If the assuming insurer is not authorized to

transact insuyrance in this state, the credit permitted by

subsections (2) or (3) is not allowed unless the assuming

insurer agrees in the reinsurance agreement:

(i) that, if the assuming insurer fails to perform its

obligations under the terms of the reinsurance agreement,

the assuming insurer, at the regquest of the ceding insurer

or its domiciliary ligquidator or receiver, will:

A) submit to the jurisdiction of a court of competent

jurisdiction in a state of the United States;

(B} comply with all requirements necessary to give the

court ijurisdiction; and

(C) abide by the final decision of the court or of an

appellate court in the event of an appeal; and

{ii) to designate the commissioner o¢r a desiqunated

attorney as its atterney upon whom lawful process may be
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served in an action, suit, or proceeding instituted by or on

behalf of the ceding insurer.

(b) This provision is not intended to conflict with or

override the obligation of the parties to a reinsurance

agreement {0 arbitrate their disputes if the obligation is

created in the agreement.

(5) A reduction from liability for the reinsurance

ceded to _an assuming insurer not meeting tne regulrements of

subsection (2) must pe ailowea 1n an _ amount not exceeding

the liabilities carried by the ceding insurer, The reduction

must  De 1n the amount or funds hela by or on behalt oL the

ceding 1nsurer, 1including tunds held i1n trust ror the ceding

insurer under a reirnsurance contract with cne assuming

LNSUrer as sSecurlty ror tne payment of opligations under the

reinsurance contracec, 1t the security is held in the United

States subject to withdrawal soiely by and under the

exclusive CONtro.L Or tne ceqling lnsurer or, 1n the case of a

trusct, 1f the security i1s held i1n a United States bank or

trust company that is a wmember of the tederal reserve

system. This security may be in the torm oOr:

{a} casi;

{b) securities listed by the security valuation office

of the national associarion of insurance commissioneérs and

qualifying as admitted assets;

{c) clean, irrevocable, unconditicnal letters of
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credit issued or confirmed in writing by a bapk or trust

company that is a member of the federal reserve system; oI

(d) any other form of security acceptable to the

+43(6) Credit shail must be allowed as an asset or a=s
a deduction from 1liability to any a ceding insurer for
reinsurance ceded to an assuming 1nsurer gualified therefeor
under the roregoing provisions of tnls Section, except that
no--sueh credit shall may not be allowed unless the
reinsurance is payable by the assuming insurer on the basis
of the liability of the ceding insurer under the contracts
reinsured without diminution because of the insclvency of
the ceding insurer.

+5¢(7) Upon reguest of the commissioner. an insurer
shall promptly intorm the commissioner in writing of the
cancellation or any other material change o©of any of its
reinsurance treaties Or arrangements.

+63(8) This section shaii does not apply to wet marine
and transportatlon lnsurance.

(9) The commissioner may adopt rules implementing the

provisions of this part,.*

NEW SECTION. Section 8. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of

[this act].
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NEW SECTION. Section 9. Severability. If a part of
fthis act] is invaiid, all valid parts that are severanle
from the invalid parc remain 1n etfect. If a part of |this
act] is invalid in one or more ot its applications, tne part
remains in errect 1n aii valid applications that are
severable trom the 1nvailiad applications.

-End-

-29- SB 330



CONFERENCE CONMITTEE REPORT
Raport No. 1
. page 1 of 2
March 18, 1989

MR PRESIDENT ARD MR. SPEAKER

We, your Freae Conference Committse on SB 332 met and racommend
that thim Conference Committase report be adopted and that 8B 330
{reference copy -- salmon)
be amended as indicated in the INSTRUCTIONS.

FOR_THE SEBATE FOR THE HOUSE

P A

deg , Chairman

Z;ﬁ/’lobla Rep. Kilpatrick
Sen. Williams i:é?‘!holn;

We Considerad: The Housa Committes on Businass and BEconomic
Devalopment amendments to SB 338 (third reading copy -- blue) datad
Maxch 3, 1989.

INSTRUCTIONS: Strike: The House Committee on Business and Economic
DPavelopments amendments Nos. 2 and 3 in their epntirety.

Amend SB 33@ (reference copy -- salmon) as Iollows:

1., Title, line 13.
Following: “33——+i9"
Insert: "33-2-11%,°

2. Page 4.
Following: line 12
Insert: "Saction 1. Section 33-2-119, HCA, im amended to read:
“33-2-119. 8Suspension or revocation for violations and
special grounds. (1) The commissioner may, in his discretion,
suspend or revoka an insurer’s certificats of authority if, aftesr
a hearing thereon, he finde that the insurer has:
{a) violated any lawful order of the comamissioner or any
provision of this coda othar than those for which suspensicen or
revocation is mandatory;

continued

CORFERENCE COMMITTEE, 3B 330
page 2 of 2
. R March 18,1989

{(b) reinsured more than 9% of its risks resident, located,
or to be performed in Montana, in another insurer. In considering
suspension or revocation, the commissioner shall considar all
relevant factors, including whether.

{1} mftar the reinsurance transaction all parties will be in
compliance with Montana law; and

{ii} the transaction will substantially reduce protection and
searvice to Montana policyholderas.

{2} The commissionar shall, after a hearing thereon, suspend
or ravoke an insurer’'s certificate of authority if ha finds that
the insurer:

{a) 18 in unsound condition or in such conditicn or using
such methods or practices in the conduct of ita husiness as to
render its further transaction of insurance in Hontana injurious
or hazardous to its policyholders or to the public:

(b) has refused to be examined or to produce its accounts,
records, and files for examination or if any of its officers have
refused to give information with respect to its affairs, when
required by the commissioner:;

{(c) has failed to pay any final judgment rendered against it
in Montana within 38 days aftar the judgment became final:

{d) with such frequency as to indicate its general buminess
practice in Montana, has without just cause refused to pay 3 proper
eledime clajy arising under its policies, whether any—sueh the claim
is in favor of an insured or is in favor of a third persom with
reapect to the liability of an insured to sweh the third person,
or without Jjust cause compels sweh ths inaured or claimant to
accept less than the amount due them hjip or to employ attornays or
to bring suit against the insurer or sweh—en insured to securs full
payment or ssttlement of sweh the claias,;

{8) 1is affiliated with and under the same genaral management
or interlocking directorate or cwnership as another insurer which
transacts direct insurance in Montana without having a certificate
of autherity therefor, except as permitted as to a surplum lines
insurer under part 3 of this chapter.

{3) Tha commissioner may, in his discretion and without
advance notice or a hesaring thereon, immediately suspend thas
certificate of authority of any insurer as to which proceedings for
recaivership, conservatorship, rehabilitation, or othar delinquency
proceedings have been commenced in any state."”

fRenuaber: subsequent sections

ADOPT

s@ 330
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SENATE BILL NO. 330
INTRODICED BY BECK, THOMAS, THAYER
A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE

LAWS RELATING ‘TO THE INSURANCE INDUSTRY; AUTHORIZING-THE
EOMMISSIONER-OP-INSURANEE-TO-SHSPENPB-BR-REVOKE-AN--INSHRERLS
EERTIPICAFE-OP-AHPHORIT¥-FOR-PATHURE-P0-EMPLO¥-ONE¥-HIEENSED
INSURANEE--AGENPS--OR-—~FAFRHRE--PO-—-SUPERVISE~-IFS-INSURANCE
AGENPS+ REQUIRING HOLDING COMPANY SYSTEMS TO REGISTER
PROPERLY AND TO PROVIDE ACCURATE INFORMATION TO THE
COMMISSIONER OF INSURANCE ABOUT THEIR AFFILIATED COMPANIES'
TRANSACTIONS; MODIFYING THE LAWS ALLOWING CREDIT FOR
REINSURANCE; AND AMENDING SECTIONS 33-2-319r 33-2-119,
33-2-1103, 33-2-1105, 33-2-1106, 33-2-1111, 33-2-1113,

33-2-1120, AND 33-2-1205, MCA."

STATEMENT OF INTENT

A statement of intent is required for this bill because
[section &(2)(a)({ii){E)] authorizes the commissioner of
insurance of the state of Montana to specify by rule a
material transaction that adversely affects the interests of
an insurer's policyholders and {section B8(9}] allows the
commissioner to adopt rules implementing [sections 1 through
8]. The legislature intends that the rules the commissioner

adopts to implement this bill be designed principally to
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pretect Montana insurance consumers.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section-1:--Section—-33— 0 MEA -i& amended —to-read -
£33-2-319:~-Suspenaion-or-revocation-for-viotattons-and

specitat——grounds-—--t1}--Fhe--commissioner——-mayr--—-ta--—-hias

discretions-~suspend--or--revoke-an-tnsureris-certificate—of
adthortty-tEr-afeer-a-hearing-chereony——-he--finds—-chat--the
iasurer-hass
fay--vietated--any -lawfui-order-of-the-commissionsr-or
any-prevision-of--this--code--other--than--those--for—-which
suspension-or-revocation-t+s-mandatory;
tBy--reinsured--more-—-than--58%--of-its-risks-restdents
tocated;-ar-to-—be-parformed-in-Montana;-in-another--insurers
iIn--esnaidering--suspensien--ar-revacationr~the~commissioner
shati-constder-ati-retevant-facktoray-inetuding-whethers
tiy--after-the-reinsurance-tranasction-att-parties-wiiit
be-in-compiiance-with-Meontana-taw;-ané
tfty-the---transaction---witi-——spbstanttaily-——--reduce
protection-and-service-to-Montana-policyhotdersasrs

$e}-—transacted-—insurance—-—in--chis--state——through-an

insnrance-agent-who-is-nat-tiecensped-ander-Pitkle-33;—-chapter

i¥y-or

tdy-—-farted---to--—Superviae--—itts---insurance---agents

reasonably-te-assdre-their-compltiance-with-this-cedex

-2- SB 330
REFERENCE BILL: Includes Free
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t24--Fhe-comminstoner-shati;-after-a--hearing—-thereonsy
suspend--or--revoke-an—-insureris-certificate-cf-authortty—if
he-£finda-that-the-insarer=s

ta¥y-—-ts-in-unsound-cendition-or-in--such-~-condition--or
using--sueh--methods--or——-practices——in--the--conduct-of-its
business-as-to-render~-tts-further-transaction--of--insurance
tn-Montana-itnjuricus-or-hazardousa-to—ita-policyholtders-sr-to
tha-pubties;

tby--has--rafusad--to--be--saxamined--cr--to-preduce-its
accountsy-recorday—and-£filtea—for-axamination-er--tf--any--of
ttas--offtcers-—have-refused-to-give-information-with-respect
to-itta-affairs;-when-required-by-the-commiaaieners

tey--has-failed-to--pay--any--finai--judgment--rendered

agaimst-—it--in--Monkana--within--3jé-days-after—the-judgment

became-finat;
td¥~-with-sueh-£frequencsy-as--ts--indicate-—its--genarsal
bustness-practice-in-Montanay-has-without-just-cause-refused
to--pay & preper—-ciaims ctaim arising-under-res-poiteiesy
whether-any-such the ciaim-is-in-favor-ef-an-insured--or--is
tn--favor-of-a-third-persen-with-respect-to-the-tiabitity-of
an-insured-to-such the third-persony-or-withont--just--caunse
compels-such the insured-or-ciaimant-to-accept-itess-than-the
amount~—due-them him or-to-employ-atterneys-or-to-bring-auit
againat—the-insurer——-or--sgsh--an--inanred--to-—secure-—-£fyii

payment-or-settiement-af-such the ciaimas

-3- SB 330
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tey--is—-affitiated--with--and--under--the-same-generat
management--or——interlocking—-directorate-—or--awnership--as
another-—insurer-which-transacts-direct-insurance-in-Mentana
withount—having-a-certificate-of-auvthority--therefors--except
as--permitted--gs-to-a-surplus-iines-insurer-under-part-3-of
this-chapters

t3y--FPhe--commissionar--mayy--in-—his-~-discretion---and
witheut--advance--notiea--or--a-hearing-thercony-immediatety
suapend-the-cercificate-of-anthority-of-any-—tnsurer-—as--to
which---proceedings——--for-—-receivershipr;-———canservatorshipy
rehabititation;—or-ather-detinquency-proceedings-—have-~been

commenced—in-any-statez?®

SECTION 1. sECTION 33-2-119, MCA, IS AMENDED TO READ:

"33-2-119. Suspension or revocaticn for wviolations and
special grounds. (1) The commissioner may . in his
discretion, suspend or revoke an insurer's certificate of
authority if, after a hearing thereon, he finds that the
insurer has:

{a) violated any lawful order of the commissioner or
any provision of this code other than those for which
suspension or revocation is mandatory;

(b) reinsured more than 90% of itg risks resident,
located, or to be performed in Montana, in another insurer.
In considering suspension or revocation, the commissioner

shall consider all relevant factors, including whether:
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(i) after the reinsurance transaction all parties will
be in compliance with Montana law; and

(ii} the transaction will substantially reduce
protection and service to Montana policyholders,

[2) The commissioner shall, after a hearing thereon,
suspend or revoke an insurer's certificate of authority IiE
he finds that the insurer:

{a}) is in wunsound condition or in such condition or
using such methods or practices in the conduct of its
business as to render its further transaction of insurance
in Montana injurious or hazardous to its policyholders or to
the public;

{b} has refused to be examined or to produce its
accounts, records, and files for examination or if any of
its officers have refused to give information with respect
to its affairs, when required by the commissioner;

{c} has failed to pay any final judgment rendered
against it in Montana within 30 days after the judgment
became final;

{d) with such frequency as to indicate its general
business practice in Montana, has without just cause refused
to pay a proper eiaims claim arising under its policies,
whether any--sueh the claim is in favor of an insured or is
in favor of a third person with respect to the liability of

an insured to such the third person, or without just cause
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compels such the insured or claimant to accept less than the
amount due them him or to employ attorneys or to bring suit
against the insurer or such--an insured to secure full
payment or settlement of smsuch the claims;

{e) is affiliated with and under the same general
management or interlocking directorate or ownership as
another insurer which transacts direct insurance in Montana
without having a certificate of authority therefor, except
as permitted as to a surplus lines insurer under part 3 of
this chapter.

(3) The commissicner may, in his discretion and
without advance notice or a hearing therecon, immediately
suspend the certificate of authority of any insurer as to
which proceedings for receivership, conservatorship,
rehabilitation, or other delinquency proceedings have been

commenced in any state."

Section 2. Section 33-2-1103, MCA, is amended to read:

"33-2-1103. Additional investment authority -
exemption from other investment restrictions -
determination of qualification -- divestiture. (1) In
addition to investments in common stock, preferred stock,
debt obligations, and other securities permitted under this
part, a domestic insurer may also:

{a) invest, in common stock, preferred stock, debt

obligations, and other securities of one or more
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subsidiaries, amounts which do not exceed the lesser of 5%

103 of aueh the insurer's assets or 50% o©of such the

insurer's surplus as regards policyholders, provided that
after such the investments the insurer's surplus as regards
policyholders will be reasonable in relation to the

insurer's outstanding 1liabilities and adequate to its

financial needs. In calculating the amount o©of such the

investments, there shai} must be included total net meonays
money or other consideration expended and obligations
assumed in the acquisition or formation of a subsidiary,
including all organizaticnal expenses and contributions to
capital and surplus of sueh the subsidiary, whether or not
represented by the purchase of capital stock or issuance of
other securities, and all amounts expended in acquiring
additional common stock, preferred stock, debt obligations,
and other securities and all contributions to the capital or
surplus of a subsidiary subsequent to its acquisition or
formation.

(b) if the insurer's total liabilities, as calculated
for national association of insurance commissioners annual
statement purposes, are less than 10% of assets, invest any
amount in common stock, preferred stock, debt obligations,
and other securities of one or more subsidiaries, provided
that after sweh the investment the insurer's surplus as

regards policyholders, considering sueh the investment as if
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it were a disallowed asset, will be reascnable in relation
to the insurer's outstanding liabilities and adequate to its
financial needs:

(¢) invest any amount in common stock, preferred
stock, debt obligations, and other securities of one or more
subsidiaries, provided that each sueh subsidiary agrees to
limit its investments in any asset s0 that swekh the
investments will not cause the amount of the total
investment of the insurer to exceed any of the investment
limitations specified in this section. The teotal investment
of the insurer shaiit must include:

{i} any direct investment by the insurer in an asset;

(ii) the insurer's proportionate share of any
investment in an asset by any subsidiary of the insurer,
which shati-be is calculated by multiplying the amount of
the subsidiary's investment by the percentage of the
insurer's ownership of such subsidiary.

{d) with the apprcval of the commissioner, invest any
a__greater amount in common stock, preferred stock, debt
obligations, or other  gecurities of one or more
subsidiaries, provided that after sush the investment, the
insurer's surplus as regards policyholders will be
reasonable in relation to the insurer's outstanding
liabilities and adeguate to its financial needss.

te} --inveat-any-amount-in-the-common--stockyr--preferred
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sescky---debt—--obligationa;--or--sther--securities--of--any
subsidiary--excltusivety--engaged--in--hotding--titte--to--or
hotding~titie-to-and-managing-or-devetoping-reat-or-parsonat
property-ifr-after-constdering-as-a-disatiewed-aaser-se-much
of--the--investment--as——is-represenced-by-subsidiary-assets
which-tf-heitd-ditrectiy-by-the-insurer-weuld-be-considered-as
a--disattowed—-assety--the--tnsureris--surpiuns--as---regards
policyhotdera---witi---be--reasonabte--in--retation--te——the
insurerta——-outatanding--tinbitities--and--adeguate--to-——ita
finanectat--needa-and-if-foliewing-anch-investment-ati-voring
securibiens-af-such-subsidtary-vwontd-be—owned-by-the-insurers

{2) Investments in common stock, preferred stock, debt
obligations, or other securities of subsidiaries made
pursuant to subsecticon (1) heresf are not subject to any of
the otherwise applicable restrictions or prohibitions
contained in this part applicable to such investments of
insurers,

(3) wWhether any investment pursuant to subsection (1)
meets the applicable requirements therecf 1is to be
determined immediately after sueh the investment is made,
taking into account the then outstanding principal balance
on all previous investments in debt obligations and the
value of all previous investments in equity securities as of
the date thry were made.

(4) 1If an insurer ceases to control a subsidiary, it
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shall dispose of any investment therein made pursuant to
this section within 3 years from the time of the cessation
of control or within such further time as the commissioner
may prescribe, unless at any time after sueh the investment
shaii-have-been is made, sueh the investment shali-have--mee
meets the requirements for investment wunder any other
section of this part and the insurer has notified the
commissioner thereof.”

Section 3. section 33-2-1105, MCA, is amended to read:

"33-2-1105. Approval by commissioner -- hearings --
natice. (1) The commissioner shall approve any merger or
other acquisition of control referred to in 33-2-1104(1)
unless, after a public hearing thereon, he finds that:

(a) after the change of control the domestic insurer
referred to in 33-2-1104(1) would not be able to satisfy the
requirements for the issuance of a license to write the line
or lines of insurance for which it is presently licensed;

(b) the effect of the merger or other acquisition of
control would be substantially to lessen competition in
insurance in this state or tend to create a monopoly
therein;

{c) the financial condition of any acquiring party is
such--as might Jjeopardize the Einancial stability of the
insurer or prejudice the interest of 1its policyholders or

the interests of any remaining securityholders who are
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unaffiliated with suech the acquiring party;

(d} the terms of the offer, request, invitation,
agreement, oOr acquisition referred tc in 33-2-1104(1) are
unfair and unreasonable to the securityholders of the
insurer;

(e} the plans or proposals which the acgquiring party
has to liquidate the insurer, sell its assets or consolidate
or merge it with any person, or to make any other material
change 1in its business or corporate structure or management
are unfair and unreasonable to policyholders of the insurer
and not in the public interest;

{£) the competence, experience, and integrity of those
persons who would control the cperation of the insurer are
such that it would not be in the interest of policyholders
of the insurer and of the public tec permit the merger or
other acquisition of control.

{2) The public hearing referred to in subsection (1)
skatt must be held within 30 days after the statement
required by 33-2-1104(1) is filed, and at 1least 20 days
notice thereof shai* must be given by the commissioner to
the perscon filing the statement. Not less than 7 days’
notice of sueh the public hearing shati must be given by the
person filing the statement to the insurer and to sueh other
persons as may be designated by the commissioner. The

insurer shall give sweh notice to its securityholders. The
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commissioner shall make a determination within 30 days after
the conclusion of sueh the hearing. At sueh the hearing, the
perscn filing the statement, the insurer, any person to whom
notice of hearing was sent, and any other person whose
interests may be affected thereby shail-have has the right
to present evidence, examine and cross-examine witnesses,
and offer oral and written arguments and in connection
therewith  shaii---be is entitled to conduct discovery
proceedings in the same manner as is presently allowed in
the district court of this state. All discovery proceedings
shati must be concluded not later than 3 days prior to the
commencement of the public hearing.

{3) AllL statements, amendments, or other material
filed pursuant to subsections (1)} through (4) of 33-2-1104
and all notices of public hearings held purswant to
subsection (1) shai} must be mailed by the insurer teo its
shareholders within 5 business days after the insurer has
received sueh the statements, amendments, other material, or
notices. The expenses of mailing sha:® must be borne by the
person making the (filing. As security for the payment of
such the expenses, Such the person shall file with the
commissioner an acceptable bond or other deposit in an
amount to be determined by the commissioner.

14) The comminn@pner may retain at the acquiring

party's expense any attorneys, actuaries, accountants, and
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other experts not otherwise a part of the commissioner's

staff as may be reascnably necessary to assist the

commissioner in reviewing the proposed acquisition of

control.”

Section 4. section 33-2-1106, MCA, is amended to read:

"33-2-1106. Exemptions ~- violations -~ jurisdiction.
{1) The provisions of 33-2-1104, 33-2-1105, and this section
shatt do not apply to=

tay-—any-offera;-requesta;-invitationay-agreemanta; —-or
acquisitiona--by-the-person-referred-to-in-subsection-ti}-of
33-2-1184-of-any-voting-security-referred-to--in--subseetion
t1}---o0f---33-2-1164---whichs—--~immedtatety-——-prior--ta~~-the
consummation-ef-such-offer;—request;-itnvitation;--agreement;
or-acquisitiony—was-nok-issuwed-and-outstandings

tby--any an offer, request, invitation, agreement, or
acquisition which the commissioner by order shall exempt
therefrom as:

tit(a) not having been made or entered into for the
purpose and not having the effect of changing or influencing
the control of a domestlc insurer; or

ttty(b) otherwise not comprehended within the purposes
of 33-2-1104 and 33-2-11405.

(2) The following shati---be are violations of
33-2-1104, 131-2-1105, and this section:

{a) the failure to file any statement, amendment, or
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other material required to be filed pursuant to subsections
(1) through (4} of 33-2-1104:

(b) the effectuation or any attempt tc effectuate an
acquisition of control of or merger with a domestic insurer
unless the commissioner has given his approval thereto.

(3) The courts of this state are herehy vested with
jurisdiction over every person not resident, domiciled, or
authorized to do business in this state who files a
statement with the commissioner under 33-2-1104 and over all
actions involving smeh the person arising out of violations
of 33-2-1104, 33-2-1105, and this section, and each such
person shati-be-deemed is considered to have performed acts
equivalent to and constituting an appointment by such a
person of the commissioner to be his true and lawful
attorney upon whom may be served all lawful process in any
action, suit, or proceeding arising out of wviolations of
this section. Copies of all such lawful process shati must
be served on the commissioner and transmitted by registered
er certified mail by the commissioner to sueh the person at

his last-known address."
Section 5. sSection 33-2-1111, MCA, is amended to read:
"33-2-1111]. Registration of insurers -- requisites --—
termination. (1)} Every idnsurer which is authorized to do
business in this state and which is a member of an insurance

holding company system shall register with the commissioner,
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except a forelgn insurer subject to disclosure requirements
and standards adopted by statute or regulation in the
jurisdiction of its domicile which are substantially similar
tc those contained in this section. Any insurer which |is
subject to registration under this section shall register
within 60 days after July 1, 1971, or 15 days after it
becomes subject to registration, whichever is later, unless
the commissioner for good cause shown extends the time for
registration, and then within such extended time. The
commissioner may reguire any authorized insurer which is a
member of a heolding company system which is not subject to
registration under this section to furnish a copy of the
registration statement or other information filed by such
insurance company with the insurance regulatory autherity of
domiciliary jurisdiction.

{2) Every insurer subject to registration shall file

with the commissioner, on or before April 30 each year, a

registration statement on a form provided by the
commissioner, which sha}*} must contain current information
about:

(a) the capital structure, general financial
condition, ownership, and management of the insurer and any
person contrelling the insurer;

{b) the identity of every member of the insurance

holding company system;
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(c) the following agreements in force, relationships
subsisting, and transactions currently outstanding between
such insurer and its affiliates:

{i) 1loans, other investments, or purchases, sales, or
exchanges of securities of the affiliates by the insurer or
of the insurer by its affiliates;

{ii) purchases, sales, or exchanges of assets;

(iii) transactions not in the ordinary course of
business;

{iv) guaranties or undertakings for the benefit of an
affiliate which result in an actual contingent exposure of
the insurer's assets to liability, other than 1insurance
contracts entered into in the ordimary course of the
insurer’'s business;

(v) all management and service c¢ontracts and all
cost-sharing arrangements, other than vcost allocation
arrangements based upon generally accepted accounting
principles;

{vi) reinsurance agreements covering all or
substantially all of one or more lines of insurance of the
ceding company;

(vii) dividends and other distributions to

shareholders; and

{viii) consolidated tax allocaticn agreements;

{d) any pledge of the insurer's stock, including stock
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of a subsidiary or controlling affiliate for a lcan made to

a member of the insurance holding company system;

t4¥(e} all matters concerning transactions between
registered insurers and any affiliates as may be included
from time to time in any registration forms adopted or
approved by the commissioner,

{3) A registration statement must contain a summary

outlining each item in_the current registration statement

that represents a change from the prior registration

statement.

t3¥(4) No information need be disclcsed on the
registration statement filed pursuant to subsection (2) if
such information is not material for the purposes of this
section. Unless the commissioner by rule or order provides
otherwise, sales, purchases, exchanges, loans or extensions
of credit, or investments involving 1/2 of 1% or less of an
insurer's admitted assets as of December 31 next preceding
shait may not be deemed material for purposes of this
section.

{(5) A person within an insurance holding company

system subject to registration shall provide complete and

accurate information to an _insurer if the information is

reasonably necessary to enable the insurer to comply with

Title 33, chapter 2, part 1l.

t43(6) EBach registered insurer shall keep current the
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information required to be disclosed in its registration
statement by reporting all material changes or additions on
amendment forms provided by the commissioner within 15 days
after the end of the month in which it learns of each such
change or addition;. provided;--hewevery-—that--subject-—ta

Except as provided in 33-2-1114, each registered insurer

shall se report all dividends and other distributions to
shareholders within 2 business days following the
declaration thereof.

t53{7) The commissianer shall terminate the
registration of any insurer which demonstrates that it no
longer is a member of an insurance holding company system.

t6y(8) The commissioner may require or allow two or
more affiliated insurers subject to registration hereunder
to file a consolidated registration statement ar
consolidated reports

amending their consolidated

registration statement or their individual registration
statements.

t73(9) The commissioner may allow an insurer which is
authorized to do business in this state and which is part aof
an insurance holding company system to :egistef on behalf of
any affiliated insurer which is required to register under
subsection (1) and to file all information and material

required to be filed under this section.”

Section 6. section 33-2-1113, MCA, is amended to read:
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"33-2-1113. Transactions with affiliates —- standards.
(1) Material transactions by registered insurers with their
affiliates shaii-be are subject to the following standards:
(a) The terms shaii must be fair and reasonable.

{b} Charges or fees for services performed must be

reasonable.

{c) Expenses incurred and payments received must be

allocated to the insurer in conformity with customary

insurance accounting practices consistently applied.

t2¥{d) The books, accounts, and records of each party
shatt must be so maintained as to clearly and accurately
disclose the precise nature and details of the transactions,

including such accounting information as is necessary to

support the reasonableness of the charges or fees to the

respective parties,

te¥{e) The insurer's surplus as regards policyholders
following any dividends or distributions to shareholder
affiliates shatt must be reasonable in relation to the
insurer's outstanding 1liabilities and adequate to its
financial needs.

{2) (a) The following transactions invelving a

domestic insurer and a person in its holding company system

may not be entered into unless the insurer has notified the

commissioner in writing of its intention to enter into a

trangaction and the commissioner has not disapproved it
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within at least 30 days prior to the transaction, or a

shorter period as the commissioner may permit:

{i) sales, purchases, exchanges, loans or extensions

of credit, gquaranties, or investments if, as of the prior

pecember 31, the transactions are equal to Or exceed:

{A} with respect to insurers other than life insurers,

the lesser of 3% of the insurer's admitted assets or 25% of

its surplus as regards policyholders; and

{B) with respect to life insurers, 3% of the insurer's

admitted assets;

{(ii) loans or extensions of credit to a person who is

not an affiliate if the insurer makes the loans or

extensions of credit with the agreement or understanding

that the proceeds of the transactions, in whole or in

substantial part, are to be used to make locans or extensions

of credit to, to purchase assets of, or to make investments

in an affiliate of the insurer making the 1locans or

extensions of credit if such transactions, as of the prior

December 31, are equal to or exceed:

(A) with respect to insurers other than life insurers,

the lesser of 3% of the insurer's admitted assets or 25% of

its surplus as regards policyholders;

(B} with respect to life insurers, 3% of the insurer's

admitted assets;

{C) reinsurance aqreements or mcdifications to
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reinsurance agreements in which the reinsurance premium or a

change in the insurer's liabilities equals or exceeds 5% of

the insurer's surplus as regards policyholders, as of the

prior December 31, including those agreements that may

require as consideration the transfer of assets from an

insurer to a nonaffiliate, if an agreement or understanding

exists between the insurer and nonaffiliate that a portion

of the assets will be transferred to one or mcre affiliates

of the insurer;

{D) all management aqreements, service contracts, and

cost-sharing arrangements; and

(E) any material transactions, specified by rule, that

the commissioner determines may adversely affect the

interests of the insurer's policyhcolders.

{b) Nothing in this subsection (2) is considered to

authorize or permit a transaction that, in the case of an

insurer that is not a member of the same holding company

system, would otherwise be contrary to law.

{3) A domestic insurer may not enter into a

transaction that is part of a plan_ or series of like

transactions with a person within the holding company system

if the purpose of those separate transactions is to avoid

the statutory threshold amount review. If the commissioner

determines that the separate transactions were entered into

over a 12-month period for the purpose of_evading review, he
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may exercise his authority under 33-2-1120.

{4) The commissioner, in_ reviewing a transaction

PUrsuant to subsection {2), shall censider whether the

transaction complies with the standards set forth in

subsection (1) and whether it may adversely affect the

interests of a policyholder.

(5) The commissioner must be notified within 30 days

of an investment by a domestic insurer in a corporation if

the total investment in the corporation by the insurance

holding company system exceeds 10% of the corporation's

voting securities,

+2¥{6) For purposes of this section, in determining
whether an insurer's surplus as regards policyholders is
reasonable in relation to the insurer's outstanding
liabilities and adequate to its financial needs, the
following factors, among others, shai: must be considered:

{(a) the size of the insurer as measured by its assets,
capital and surplus, reserves, premium writings, Iinsurance
in force, and other appropriate criteria;

(b) the extent to which the insurer's business is
diversified among the several lines of insurance;

(e} the number and size of risks insured in each 1line
of business;

(d) the extent of the geographical dispersion of the

insurer's insured risks;
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(e) the nature and extent of the insurer's reinsurance
program;

{£y the guality, diversification, and liquidity cf the
insurer's investment portfolio;

{g) the recent past and projected future trend in the
size of the insurer’'s surplus as regards policyholders;

(h) the surplus as regards policyholders maintained by
other comparable insurers;

{i) the adeguacy of the insurer's reserves;

{j) the quality and 1liquidity of investments in
subsidiaries made pursuant to 33-2-1104 through 33-2-1106.
The commissioner may treat any such investment as a
disallowed asset for purposes of determining the adequacy of
surplus as regards policyholders whenever in his judgment

sgeh the investment so warrants."
Section 7. Section 33-2-1120, MCA, is amended to read:
*33-2-1120. Criminal or civil proceedings —— penatty

penalties. (1) An insurer failing without just cause to file

a registration statement as required in 33-2-1111 shall,

after notice and hearing, pay a penalty of $100 for each day

of delinguency. The maximum penalty under this subsection is

$25,000. The commissioner may reduce the penalty if the

insurer demonstrates to the commissicner that the imposition

of the penalty would constitute a financial bardship to the

insurer.
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{2} A director or an officer of an insurance holding

company system who knowingly violates, participates in, or

assents tc a transaction or who knowingly permits an officer

or agent of the insurer to engage in a transaction or make

an  investment that has not been properly reported or

submitted pursuant to 33-2-111]1 or_33-2-1113 or that

viclates any other provision of Title 33, chapter 2, part

11, shall, after notice and hearing, pay, in his individual

capacity, a fine of not more than $5,000 for each violation.

To determine the amount of the fine, the commissioner shall

consider the appropriateness of the fine with respect to the

gravity of the viclation, the history of previous

violations, and such other matters as ijustice may require.

(3) If the commissioner determines that an insurer

subject to Title 33, chapter 2, part 11, or a director,

officer, employee, or agent of the insurer has engaged in a

transaction or entered into a contract that is subject to

33-2-1113 and that would not have been approved had approval

been regquested, the commissioner may order the insurer to

cease and desist immediately any further activity under that

transaction or contract. After notice and hearing, the

commissioner may also order the insurer to void the contract

and restore  the status quo if such action is in the best

interest of policyholders, creditors, or the public.

{4) Whenever it appears to the commissioner that any
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insurer or any director, officer, employee, or agent thereof
has committed a willful wvioclation of this part, the
commissioner may cause criminal proceedings to be instituted
by the district court for the county in which the principal
office of the insurer is located or if such insurer has no
such office in the state, then by the district court for
Lewis and Clark County against such insurer or the
responsible director, officer, employee, or agent thereof.

€2)(5) BAny insurer which willfully violates this part
may be fined not more than $57;6606 $25,000.

+3¥{6) Any individual who willfully violates this part
may be fined not more than 9568 $5,000 or, if such willful
violation involves the deliberate perpetration of a fraud
upon the commissioner, impriscned not more than 2 years or
both.™

Section 8. Section 331-2-1205, MCA, is amended to read:

*33-2--1205. Reinsurance -- limitations -- credit as
asset. (1) An insurer may accept reinsurance only of such
kinds of risks, and retain risk thereon within such limits,
as it is otherwise authorized to insure.

{2) An--insurer--may--reinsure-——aii--or--part--of--any

particular-risk-with-any Credit for reinsurance is allowed a

ceding insurer as either an asset or a deduction from

liability on__account of ¢eded reinsurance only if the

reinsurance 18 ceded to a solvent insurer authorized to
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transact insurance in one-or-mere-states a state and having
surplus to policyholders in an amount not less than the
paid-in capital stock required of a domestic stock insurer
transacting like kinds of insurance.

{3) Ne--eredit--shati--be Credit for reinsurance is

allowed to an a ceding insurer, as an asset or as a
deduction from liability, for reinsurance ceded Lo an alien
insurer untess--such---atien---insurer---Ras—--surpius-—-—-to
poticyhotders--in--amount--noc-teass-than-the-paid-in-capital
stock-required-of-a-domestic-ateeck-inaurer-transacting—-tike
kinds--of-—insurance--and--is--either-anthorized-to-eransact
tnaurance-in-at-teast-one-state-cf-the-United-States-or--has
an--sttorney-in-fact-reatdent-in-the-Bnited-States-upon-whom
service-of-legat-process-may-be-made: only if:

{a) the reinsurance is ceded to an assuming insurer

that maintains a2 trust fund in a United States bank or trust

company for the payment of the valid claims of its United

States policyholders and ceding insurers and their assigns

and successors in  interest. The assuming insurer shall

report annually to the commissioner information

substantially the same as that reguired to be reported on

the national asscciation of insurance commissioners annual

statement form by authorized insurers, to enable the

commissioner to determine the sufficiency of the trust fund.

In the case of a single assuming insurer, the trust fund
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must consist of a trusteed account representing the assuming

ingsurer's liabilities attributable to business written in

the United States and, in addition, must include a trusteed

surplus of not less than $20 million. In the case of a group

of individual unincorporated underwriters, the trust must

consist of a trusteed account representing the group's

liabilities attributable to business written in the United

States and, in addition, include a trusteed surplus of no:

less than $100 million, and the group shall make available

to the commissioner an annual certification of the sclvency

of each underwriter provided by the group's domiciliary

requlator and its independent public accountants.

1 ne Irus un mus B esta 1sheu in a nlce
i) "~he trust fund t be established i United

States bank or trust company that is a member of the federal

reserve system, in a form approved by the commissioner. The

trust instrument must provide that c¢ontested claims are

valid and enforceable upon the final order of a court of

competent jurisdiction in the United States. The trust fund

must west legal title to its assets in the trustees of the

trust fund for its United States policyholders and ceding

insurers and their assigns and successors in interest. The

trust fund and the assuming insurer are subject to

examination as determined by the commissioner. The trust

fund described herein must remain in effect For as long as

the assuming insurer has outstanding obligations due under
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the reinsurance agreements subject to the trust fund.

{(ii) No later than February 28 of each year, the

trustees of the trust fund shall report to the commissioner

in writing, setting forth the balance of the trust fund and

listing the trust's investments at the preceding yearend,

and shall certify the date of termination of the trust fund,

if so planned, or certify that the ¢trust fund will not

expire before the following December 31.

(b} the reinsurance is ceded to an assuming insurer

not meeting the requirements of subsection {2) but only with

respect to the insurance of risks located in _jurisdictions

other than the United States where such reinsurance is

required by applicable law or rule of that jurisdiction.

{4) ¢(a) If the assuming insurer is not authorized to

transact _insurance in this state, the credit permitted by

subsections (2) or (3) is not allowed unless the assuming

insurer agrees in the reinsurance agreement:

(i) that, if the assuming insurer fails to perform its

obligations under the terms of the reinsurance agreement,

the assuming insurer, at the request of the ceding insurer

or its domiciliary liquidator or receiver, will:

(A] submit to the jurisdiction of a court of competent

jurisdiction in a state of the United States;

(B) comply with all requirements necessary to give the

court jurisdiction; and
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{C} abide by the final decision of the court or of an

appellate court in the event of an appeal; and

(ii) to designate the commissioner or a designated

attorney as its attorney upon whom lawful process may be

served in an action, suit, or proceeding instituted by or on

behalf of the ceding insurer.

(b) This provision is not intended to conflict with or

override the obligation of the parties to a reinsurance

agreement to arbitrate their disputes if the obligation is

created in the agreement.

{5) A reduction from liabiliry for the reinsurance

ceded to an assuming insurer not meeting the reguirements of

subsection (2) must be allowed in an amount not exceeding

the liabilities carried by the ceding insurer. The reduction

must be in the amount of funds held by or on behalf of the

ceding insurer, including funds held in trust for the ceding

insurer under a reinsurance contract with the assuming

insurer as security for the payment of cbligations under the

reinsurance contract, if the security is held in the United

States subject to withdrawal solely by and under the

exclusive contrel of the ceding insurer or, in the case of a

trust, if the security is held in a United States bank or

trust ceompany that is a member of the federal reserve

system, This security may be in the form of:

{a) cash;
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(b} securities listed by the security valuation office

of the naticnal association of insurance commissioners and

gqualifying as admitted assets;

{c) clean, irrevocable, unconditional letters of

credit issued or confirmed in writing by a bank o©r trust

company that is a member of the federal reserve sSystem; or

(d) any other form of security acceptable to the

commissioner.

t4¥(6) Credit shait must be allowed as an asset or asa
a deduction from liability to any a ceding insurer for
reinsurance ceded to an assuming insurer qualified therefor
under the foregoing provisions of this section, except that
no--—sueh  credit shatl may not be allowed unless the
reinsurance is payable by the assuming insurer on the basis
of the 1liability of the ceding insurer under the contracts
reinsured without diminution because of the insolvency of
the ceding insurer.

t3r{?) Upon request of the commissioner, an insurer
shall promptly inform the commissioner in writing of the
cancellation or any other material change of any of its
reinsurance treaties or arrangements.

+6+{8) This section shai} does not apply to wet marine
and transportation insurance.

(3) The commissioner may adopt rules implementing the

provisions of this part."
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NEW SECTION. Section 9. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of {this act) is extended to the provisions of
[this act].

NEW SECTION. Section 10. severability. If a part of
{this act] is invalid, all valid parts that are severable
Erom the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all walid applicaticns that are
severable from the invalid applications.

-End-
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