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INTRODUCED B'i 

~ Bizo .. .7/.:? 

~ - 71- -
A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING FORECLOSURE 

PROCEDURES UNDER THE SMALL TRACT FINANCING ACT OF MONTANA 

AND OTHER MORTGAGE LAWS; PROVIDING A REMEDY FOR WASTE OF 

ENCUMBERED REAL PROPERTY; DEFINING CIRCUMSTANCES UNDER WHICH 

DEFICIENCY JUDGMENTS CAN BE OBTAINED ON RESIDENTIAL AND 

NONRESIDENTIAL PROPERTIES; AND AMENDING SECTIONS 71-1-106, 

71-1_:222, 71-1-303, AND 71-1-317, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Nonresidential and 

residential property defineda For the purposes of 71-1-222 

and 71-1-317, the following definitions apply: 

(1) "Nonresidential property 11 means all real property 

not included in subsection (2) of this section. 

{2) 11 Residential property" means property that, at the 

time the trust indenture is executed or within 60 days 

thereafter, is the principal place of residence of the 

grantor. The term includes but is not limited to: 

(a) a single-family residence or a condominium as 

defined in Title 70, chapter 23; 

{b) a duplex, one unit of which is the principal place 

of residence of the grantor; or 

~ ............ _ "'"'""' 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2'> 

LC 097R/OI 

(c) a mobile home as defined in 61-4· !09 or a trailer 

if the mobile home or trailer is describ .. -.d in the trust 

indenture and is placed on or affixed to 1t1e real property 

that is the subject of the trust indenturP. 

Section 2. Section 71-1-106, MCA,. is dmended to read: 

"71-l-106a Waste prohibited-- ad_9j_!=__i_9~~remedy. ill 

No A person whose interest is subject to the lien of a 

mortgage ~_the beneficial interest of a trust inde~~~re may 

do not perform any act whieh that will substantially impair 

the mortgagee's security or the benefic~--~~res_~-~ 

the trust indenture. 

(2) _For purposes of this section, ''subs~antial 

impairment" includes but is not limited to the mortgagor's 

or grantor's: 

(a) actions or omissions causing waste or significant 

deterioration of the physical condition_ of the property; or 

(b) failure to abide by a~y other covenant or 

obligation of the mortgage or trust indenture if that 

failure poses an immediate threat to ~the~ value of the 

mortg~e security or trust ~denture interes~ 

(3) In add~tio.!!.___!2_~n_i:_ ~_emedies p~nvi~ed in 71-l-222 

and 71-1-317, the holder of a mortgage 1;f --~-eal prop~_or 

the beneficiary of_~_!ust indentur£' m~_?_!ntai~ 

independent act it:?r:!.____!O reco_v~!" damages fo1 vi?lation of this 

sec_~~-~~~~~t iun U!:!_c!~!_ t~i_s section ~ay tw Jl_le<!_ ~ _ _!_h~ 
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same time as or subsequent to any judicial or nonjudicial 

proceeding brought by a mortgagee, trustee, or beneficiary 

to foreclose or recover the interest in the real property 

involved~" 

Section 3. Section 71-1-222, MCA, is amended to read: 

•71-1-222. Proceedings in foreclosure suits. (1) ~here 

Except as provided in 71-1-106 and subsections (4) and (5) 

of this section, there is but one action for the recovery of 

debt or the enforcement of any right secured by mortgage 

upon real estate, which action must be in accordance with 

the provisions of this part. In such action the court may, 

by its judgment, direct: 

(a) a sale of the encumbered property (or so much 

thereof as may be necessary); 

(b) the application of the proceeds of the sale; and 

(c) the payment of the costs of the court, the 

expenses of the sale, and the amount due the plaintiff. 

(2) If it appears from the sheriff's return that the 

proceeds are insufficient and a balance still remains due, 

judgment can then be docketed for such balance against the 

dPfendant or defendants personally liable for the debt, and 

it becomes a lien upon the real estate of such judgment 

debtor, as in other cases on which execution may be issued. 

(3) No person holding a conveyance from or unde~ the 

mortgagor of the property mortgaged or having a lien 
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thereon, which conveyance or lien does not appear of record 

in the proper office at the time of the commencement of the 

action, need be made a party to such action. The judgment 

therein rendered and the proceedings therein had are as 

conclusive against the party holding such unrecorded 

conveyance or lien as if he had been made a party to .the 

action. 

(4) When a mortgage or trust indenture is foreclosed, 

judicially as a mortgage, by power of sale as provided in 

this part, or by advertisement and sale as provided in 

71-1-315, nothing in this chapter precludes the holdec of 

the mortgage or trust indenture from realizing other 

collateral pursuant to a security agreement or other 

consensual or nonconsensua1 secu~ity interest or lien 

covering other real or personal property pledged as security 

for the note, bond, or other obligation secured by the 

mortgage or trust indenture or under which a sheriff's sale 

or trustee's sale has been made. 

(5) This section does not prohibit an action, suit, or 

proceeding against a guarantor or surety on the note, bond, 

or other obligation secured by a mortgage or trust indenture 

encompassing nonresidential property as defined in [section 

1} against a guarantor or surety on the note, bond, or other 

obligation secUred by a mortgage, or against any person 

other than the mortg~gor or grantor obligated on the note, 

-4-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0928/01 

bond, or other obligation." 

Section 4. Section 71-l-303, M.CA, is amended to read: 

•71-1-303. Definitions. As used in 71-l-106, 71-l-222, 

and this part, unless the context requires otherwise the 

following definitions apply: 

(l) "Beneficiary" means the person named or otherwise 

designated in a trust indenture as the person for whose 

benefit a trust indenture is given or his successor in 

interest, and who shall not be the trustee. 

(2} "Fifteen acres 11 means 15 acres of land. 

( 3) "Grantor •• means the person conveying real property 

by a trust indenture as security for the performance of an 

obligation. 

(4) "Trust indenture•• means an indenture executed in 

conformity with this part and conveying real property to a 

trustee in trust to secure the performance of an obligation 

of the grantor or other person named in the indenture to a 

beneficiary. 

(5) "Trustee 11 means a person to whom the legal title 

to real property is conveyed by a trust indenture or his 

successor in interest. 11 

Section 5. Section 71-l-317, MCA, is amended to read: 

"71-1-317. Bef±e±eney-----jtldgmen~-----not-----ellowed 

Restrictions on deficiency judgments. ill When ~xc~J:!!.as 

provided in 71-1-222(4), when a trust indenture executed in 

-5-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 09211/tll 

conformity with this part is foreclosed by advertisement .tnd 

sale pursuant to 71-1-315 or when a trust in~_~nl u re 

encompassing only residential property, as defi~~d in 

{section 1], is foreclosed by judicial procedur_~ ct!; a 

mortgage, no other or further action, suit, or proceeliit1gs 

shall be taken or judgment entered for any deficiency 

against the grantor or his surety, guarantor, or successor 

in interest, if any, on the note, bond, or other obligation 

secured by the trust indenture or against any other person 

obligated on such note, bond, or other obligation. 

(2) A mortgage instrument that is given_unde_!:~~ 2 

~~h.ts chapter and tt:!at encoii!passes r_~sidentia1 proper_~ __ i_s_ 

governed by the provisions of 71-1-222 a~d not -~~ 

provisi~ns of this~ 

(3) When a trust indenture e_ncompassing nonresiden~ial 

~~perty, as defined in [section 1], executed in conf~rmity 

with this part, is for~closed b_y__j~dic~rocedure ~ 

mortgage, the provis~ons of 71-l-222 apply. Nothing i~ this 

section prohibits a defici~ncy_ jt!_9qment _when -~-· tru~ 

indentu~e that i~ executed ~£~~-o~~ith thi~d!'_t _?nd 

that en~.ompasses 11onresid~:n~:._ial_ proE~!.~.Y -~~~clo~~~ 

judicia1: procedur~~_2r~9.~_" 

NEW SECTION. Section 6. Codification instruction. 

[Section 1] ig intended to be cod1 f ied as an integrdl part 

of Title 71, chapter 1, pctrt 3, o111d the provisions of Title 
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APPROVED BY COMM. ON 
BUSINESS & INDUSTRY 

SENATE BILL NO. 313 

INTRODUCED BY MAZUREK 

A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING FORECLOSURE 

PROCEDURES UNDER THE SMALL TRACT FINANCING ACT OF MONTANA 

AND OTHER MORTGAGE LAWS; PROVIDING A REMEDY FOR WASTE OF 

ENCUMBERED REAL PROPERTY; DEFINING CIRCUMSTANCES UNDER WHICH 

DEFICIENCY JUDGMENTS CAN BE OBTAINED ON RESIDENTIAL AND 

NONRESIDENTIAL PROPERTIES; AND AMENDING SECTIONS 71-1-106, 

71-1-222, 71-1-303, AND 71-1-317, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Nonresidential and 

residential property defined. For the purposes of 71-l-222 

and 71-1-317, the following definitions apply: 

(1) ''Nonresidential p1:operty" means all real property 

not included in subsection (2} of this section. 

(2} "Residential property" means property that, at the 

time the trust indenture is executed or within 60 days 

thereafter, is the principal place of residence of the 

grantor. The term ine%~des-b~t is ftot limited to: 

(a) a single-family residence or a SINGLE UNIT OF A 

condominium as defined in Title 70, chapter 23; 

(b) a duplex, one unit of which is the principal place 

of residence of the grantor; or 
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{c) a mobile home as defined in 61-4-309 or a trailer 

if the mobile home or trailer is described in the trust 

indenture and is placed on or affixed to the real property 

that is the subject of the trust indenture. 

Section 2. section 71-1-106, MCA, is amended to read: 

"71-l-106. Waste prohibited -- additional remedy. l!l 

No A person whose interest is subject to the lien of a 

mortgage or the beneficial interest of a trust indenture may 

do not perform any act wn±eh that will substantially impair 

the mortgagee's security or the beneficiary's interest in 

the trust indenture. 

(2) For purposes of this section, ••substantial 

impairment" includes but is not limited to the mortgagor's 

or grantor's: 

(a) actions or omissions causing waste or significant 

deterioration of the physical condition of the property; or 

(b) failure to abide by any other covenant or 

obligation of the mortgage or trust indenture if that 

failure poses an immediate threat to the value of the 

mortgage security or trust indenture interest. 

(3) In addition to any remedies provided in 71-l-222 

and 71-1 317, the holder of a mortgage of real property or 

the beneficiary of a trust indenture may maintain an 

independent action to recover damages for violation of this 

section. An action under this section may be filed at the 
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same time as or subsequent to any judicial or nonjudicial 

proceeding brought by a mortgagee, trustee, or beneficiary 

~ foreclose or recover the interest in the real property 

i n~q_l ved. 11 

Section 3. Section 71-1-222, MCA, is amended to read: 

"71-1-222. Proceedings in foreclosure suits. (1) There 

Except as provided in 71-l-106 and subsections (4) and (5) 

of this section, there is but one action for the recovery of 

debt or the enforcement of any right secured by mortgage 

upon real estate, which action must be in accordance with 

the provisions of this part. In such action the court may, 

by its judgment, direct: 

(a) a sale of the encumbered property (or so much 

thereof as may be necessary); 

(b) the application of the proceeds of the sale; and 

(c) the payment of the costs of the court, 

expenses of the sale, and the amount due the plaintiff. 

the 

(2) If it appears from the sheriff's return that the 

proceeds are insufficient and a balance still remains due, 

judgment can then be docketed for such balance against the 

defendant or defendants personally liable for the debt, and 

it becomes a lien upon the real estate of such judgment 

debtor, as in other cases on which execution may be issued. 

(3) No person holding a conveyance from or under the 

mortgagor of the property mortgaged or having a lien 

-3- SB 313 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0313/02 

thereon, which conveyance or lien does not appear of record 

in the proper office at the time of the commencement of the 

action, need be made a party to such action. The judgment 

therein rendered and the proceedings therein had are as 

conclusive against the party holding such unrecorded 

conveyance or lien as if he had been made a party to the 

action. 

(4) When a mortgage 9r trust indenture is foreclosed, 

judicially as a mortgage, by power of sale as provided in 

this part, or by advertisement and sale as provide,9 __ ~ 

71-l-315, nothing in this chapter precludes the holder of 

the mortgage or trust inden.~ure from realizin_.9. --~other 

collateral pursuant to a security agreement or ot_her 

consensual or nonconsensual security interest or lien 

cove~i~g other real or personal proEerty pledged as security 

for the note, bond, or other obligation secured by the 

mortg~ge or trust indenture or und~r which a sheriff's sale 

or trustee's sale has been made. 

(5) This section does not prohib~t a __ 0- action, suit, or 

E.£2_~e~9-~_~g against a guarantor or sur~ty O!l __ !_he note, bond, 

or other obligation secured by a mortgag~ or trust indenture 

encompassing nonresidential property as__ defined in [section 

1] against a guarantor or surety on th~_ note, !?and, or other 

obligation ~ecured by a mortgage, ~r against any person 

other tha!:l the mortgagor or grantor ob_l._(q~ted _.?n the note, 

-4- SB 313 
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bond, or other obligation." 

Section 4. Section 71-1-303, MCA, is amended to read: 

"71-l-303. Definitions. As used in 71-l-106, 71-l-222, 

and this part, unless the context requires otherwise the 

following definitions apply: 

11) "Beneficiary11 means the person named or otherwise 

designated in a trust indenture as the person for whose 

benefit a trust indenture is given or his successor in 

interest, and who shall not be the trustee. 

(2) ''Fifteen acres'' means 15 acres of land. 

{3) "Grantor" means the person conveying real property 

by a trust indenture as security for the performance of an 

obligation. 

( 4) "Trust indenture" means an indenture executed in 

conformity with this part and conveying real property to a 

trustee in trust to secure the performance of an obligation 

of the grantor or other person named in the indenture 

beneficiary. 

to a 

( 5) "Trustee" means a person to whom the legal title 

to real property is conveyed by a trust indenture or his 

successor in interest.'' 

Section 5. Section 71-1-317, MCA, is amended to read: 

~71-1-317. Befiei~~ey-----j~dgme~~-----"ot-----aiiowed 

Restrictions on deficiency judgments. ill W~en Except as 

~vided in 71-1-222(4), when a trust indenture executed in 
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conformity with this part is foreclosed by advertisement and 

sale pursuant to 71-1-315 or when ~. --~_rust indenture 

encompassing only residential property, as defined in 

[section 1), is foreclose~_ by judicial procedure as a 

mortgage, no other or further action, suit, or proceedings 

shall be taken or judgment entered for any deficiency 

against the grantor or his surety, guarantor, or successor 

in interest, if any, on the note, bond, or other obligation 

secured by the trust indenture or against any other person 

obligated on such note, bond, or other obligation. 

(2) A mortgage instrument that is given under part 2 

of this chapter and .that encompasses resident ial_.E.£9:2~~ ~ 

governed by the provisions of 71-1-222 and not by the 

provisions of this part. 

(3) When a trust indenture enc.~!!.l.E~-~.sing nonresidential 

property, as defined in [section 1), executed in conformity 

with this part, is foreclosed by judicial procedure as a 

mortgage, the pro~~~ions of 71-1-~~2 apply. Nothing in this 

section ~rohibits a deficiency judgment when a trust 

inde~~~re that is executed in conformity with this part and 

that encompasses nonresidential property is foreclosed by 

judicial procedure as a mortgage." 

NEW SECTION. Section 6. Codification instr-uction. 

[Section 1] is intended to be codified as an integral part 

of Title 71, chapter 1, part 3, and the provisions of Title 

-6- SB 313 
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SENATE BILL NO. 313 

INTRODUCED BY MAZUREK 

A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING FORECLOSURE 

PROCEDURES UNDER THE SMALL TRACT FINANCING ACT OF MONTANA 

AND OTHER MORTGAGE LAWS; PROVIDING A REMEDY FOR WASTE OF 

ENCUMBERED REAL PROPERTY; DEFINING CIRCUMSTANCES UNDER WHICH 

DEFICIENCY JUDGMENTS CAN BE OBTAINED ON RESIDENTIAL AND 

NONRESIDENTIAL PROPERTIES; AND AMENDING SECTIONS 71-1-106, 

71-1-222, 71-1-303, AND 71-1-317, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Nonresidential and 

residential property defined. For the purposes of 71-l-222 

and 71-l-317,· the following definitions apply: 

(1) "Nonresidential property" means all real property 

not included in subsection (2) of this section. 

(2) 11 Residential property" means property that, at the 

time the trust indenture is executed or within 60 days 

thereafter, is the principal place of residence of the 

grantor. The term *~eltides-b~~ is ftot limited to: 

(a) a single-family residence or a SINGLE UNIT OF A 

condominium as defined in Title 70, chapter 23; 

(b) a duplex, one unit of which is the principal place 

of residence of the grantor: or 
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(c} a mobile home as defined in 61-4-309 or a trailer 

if the mobile home or trailer is described in the trust 

indenture and is placed on or affixed to the real property 

that is the subject of the trust indenture. 

Section 2. Section 71-1-106, MCA, is amended to read: 

"71-1-106. Waste prohibited-- additional .remedy. l!l 

Ho A person whose interest is subject to the lien of a 

mortgage or the beneficial interest of a trust indenture may 

do not perform any act wh±eh that will substantially impair 

the mortgagee's security or the beneficiary's interest in 

the trust indenture. 

(2) For purposes of this section, "subs~antial 

impairment" includes but is not limited to the mortgagor's 

or grantor's: 

{a) actions or omissions causing waste or significant 

deterioration of the physical condition of the property; or 

(b) failure to abide by any other covenant or 

obligation of the mortgage or trust inden~ure if that 

failure poses an immediate threat to the value of the 

mor~~.security or trust indenture interest .. 

{3) In addition to any~remedies provided in 71-1-222 

and 71-1-317, the holder of a mortgage of real property or 

the beneficiary of a trust indenture may maintain an 

independent action to recover damages for violation of this 

section. An action under this section may be filed at the 

-2- SB 313 
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AS AMENDED 
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same time as or subsequent to any judicial or nonjudicial 

proceeding brought by a mortgagee, trustee, or beneficiary 

to foreclose or recover the interest in the real prope~ 

involved.'' 

Section 3. Section 71-1-222, MCA., is amended to read: 

"71-1-222. Proceedings in foreclosure suits. {1) ~here 

Exc~~ as provided in 71-1-106 and subsections {4) and (5) 

of this section, there is but one action for the recovery of 

debt or the enforcement of any right secured by mortgage 

upon real estate, which action must be in accordance with 

the provisions of this part. In such action the court may, 

by its judgment, direct: 

(a) a sale of the encumbered property (or so much 

thereof as may be necessary); 

(b) the application of the proceeds of the sale; and 

(c) the payment of the costs of the court, the 

expenses of the sale, and the amount due the plaintiff. 

(2) If it appears from the sheriff's return that the 

proceeds are insufficient and a balance still remains due, 

judgme11t can then be docketed for such balance against the 

defendant or defendants personally liable for the debt, and 

it becomes a lien upon the real estate of such judgment 

debtor, as in other cases on wh1ch execution may be issued. 

(3) No person holding a conveyance from or under the 

mortgagor of the property mortgaged or having a lien 
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thereon, which conveyance or lien does not appear of record 

in the proper office at the time of the commencement of the 

action, need be made a party to such action. The judgment 

therein rendered and the proceedings therein had are as 

conclusive against the party holding such unrecorded 

conveyance or lien as if he had been made a party to the 

action. 

(4) When a mo~~e or trust indenture is foreclosed, 

judicially as a mortgage, by power of sale as provided in 

this part, or by advertisement and sale as provided in 

71-1-315, nothing in this chapter precludes the holder of 

the mortgage or trust indenture from realizi~ other 

collateral pursuant to a security agreement or other 

consensual or nonconsensual security interest or lien 

covering other real or personal property pledged as security 

for the note, bond, or other obligation secured b~ 

mortgage or trust indenture or under which a sheriff's sale 

or trustee's sale has been made. 

12L. This section does not prohibit _9n ac~~?!l.• .s~i_!-__ , ___ ~!:_ 

Q_!'ocee~ _ _!:l_g_ against a guarantor or sure_!_y__Q___I"! ___ t!'_:_e __ n0_te, ___ b_~~! 

or other obligat_i_on secured by ?._~dg_e_ ~r~tru:;_~---t~de!l_~ur_e 

encompassing nonresidential property as def~ned in lsection 

1] against a guarantor or surety on the_note, bond, or other 

obligation secured by a mortgage, or against any person 

other than the mortgagor or grantor o~_!_i_g_~!:_~L<:'_:1 the note, 

-4- SB 313 
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bond, or other obligation.'' 

Section 4. Section 71-l-303, ·MCA, is amended to read: 

"71-1-303. Definitions. As used in 71-l-106, 71-1-222, 

and this part, unless the context requires otherwise the 

following definitions apply: 

(1) 11 Beneficiaryn means the person named or otherwise 

designated in a trust indenture as the person for whose 

benefit a trust indenture is given or his successor in 

interest, and who shall not be the trustee. 

(2) ''Fifteen acres'' means 15 acres of land. 

{ 3) "Grantor" means the person conveying real property 

by a trust indenture as security for the performance of an 

obligation. 

( 4} "Trust indenture" means an indenture executed in 

conformity with this part and conveying real property to a 

trustee in trust to secure the performance of an obligation 

of the grantor or other person named in the indenture to a 

beneficiary. 

(5) nTrustee" means a person to whom the legal title 

to real property is conveyed by a trust indenture or his 

successor in interest.•• 

Section 5. Section 71-1-317, MCA, is amended to read: 

"71-1-317. Bef~e~eftey-----;~d9ment-----net-----a~%owed 

Restrictions on deficiency judgments. 1!1 When Except as 

provided in 71-1-222(4), when a trust indenture executed in 
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conformity with this part is foreclosed by advertisement and 

sale pursuant to 71-1-315 or when a trust indenture 

encompassing only residential property,_ as defined in 

[ses:tion 1], is foreclosed _Ey~icial procedure as a 

mortgage, no other or further action, suit, or proceedings 

shall be taken or judgment entered for any deficiency 

against the grantor or his surety, guarantor, or successor 

in interest, if any, on the note, bond, or other obligation 

secured by the trust indenture or against any other person 

obligated on such note, bond, or other obligation. 

{2) A mortgage instrument that is given under part 2 

of this chapter and that encompasses residential prC2.f''?_~_'=-Y .. is 

governed by the provisions of 71-1-222 and not by the 

provisions of this part. 

(3) When a trust indenture encompassing nonresidential 

property, as defined in [section 1), executed in conformity 

with this part, is foreclosed by judicial pro~edure as a 

mortgage, the provisions of 71-1-222 apply. Nothing in this 

section prohibits a deficiency judgment when a trust 

~-I"Identu~~- that is executed in conformity with thi~_ part and 

that encompasses nonre~idential property is f~!eclosed by 

judicial procedure as a mortgage, BUT ONLY IF REPAYMENT OF 

THE LOAN IS COLLATERALIZED WITH OTHER, NONRESIDENTIAL 

PROPERTY IN ADDITION TO THE REAL PROPERTY OR ANY INTEREST IN 

THE REAL PROPERTY THAT IS THE SUBJECT OF THE TRUST 
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1 INDENTURE." 

NEW SECTION. Section 6. Codification instruction. 

3 [Section 11 is intended to be codified as an integral part 

4 of Title 71, chapter 1, part 3, and the provisions of Title 

5 71, chapter 1, part 3, apply to [section 1]. 

-End-
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