
SENATE BILL NO. 303 

INTRODUCED BY THAYER, GOOD, WYATT, NISBET, 
STRIZICH, MEYER, SIMPKINS, PHILLIPS, O'CONNELL, 

AAFEDT, HALLIGAN, NOBLE, WALKER, MANNING, HAMMOND 

FEBRUARY 1, 1989 

FEBRUARY 17, 1989 

FEBRUARY 20, 1989 

FEBRUARY 21, 1989 

FEBRUARY 21, 1989 

MARCH 10, 1989 

MARCH 11, 1989 

MARCH 14, 1989 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON STATE ADMINISTRATION. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

STATEMENT OF INTENT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 41; NOES, 9. 

TRANSMITTED TO HOUSE. 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON BUSINESS & ECONOMIC DEVELOPMENT. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN AS 
AMENDED. 

THIRD READING, CONCURRED IN. 
AYES, 90; NOES, 4. 



APRIL 4, 1989 

APRIL 6, 1989 

APRIL 12, 1989 

APRIL 13, 1989 

APRIL 17, 1989 

APRIL 17, 1989 

APRIL 18, 1989 

APRIL 19, 1989 

APRIL 20, 1989 

APRIL 21, 1989 

RETURNED TO SENATE WITH AMENDMENTS. 

IN THE SENATE 

RECEIVED FROM HOUSE. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 

SIGNED BY PRESIDENT. 

IN THE HOUSE 

SIGNED BY SPEAKER. 

IN THE SENATE 

IN 

IN 

DELIVERED TO GOVERNOR. 

RETURNED FROM GOVERNOR WITH 
RECOMMENDED AMENDMENTS. 

SECOND READING, GOVERNOR'S AMEND
MENTS CONCURRED IN. 

ON MOTION, RULES SUSPENDED AND BILL 
PLACED ON THIRD READING THIS DAY. 

THIRD READING, GOVERNOR'S AMENDMENTS 
CONCURRED IN. 

THE HOUSE 

SECOND READING, GOVERNOR'S AMENDMENTS 
CONCURRED IN. 

THIRD READING, GOVERNOR'S AMENDMENTS 
CONCURRED IN. 

THE SENATE 



APRIL 21, 1989 SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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ESCROW AGENTS BY THE DEPARTMENT OF COMMERCE; REGULATING 

ESCROW BUSINESSES; PROVIDING FOR FEES AND PENALTIES; AND 

PROVIDING AN EXEMPTION TO THE SUNRISE AUDIT REQUIREMENT." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

it grants rulemaking authority to the director of the 

department of commerce to adopt rules to license and 

regulate escrow agents. 

The legis~ature intends that the rules adopted be 

designed to protect property buyers in this state by 

requiring those who offer escrow services to become licensed 

and subject to state regulation and to prohibit certain 

unsound practices regarding the transaction of escrow 

services. 

The legislature further intends that the director: 

(1) make reasonable rules that do not extend, modify, 

or conflict with any law of this state o., with any 

reasonable implication of those laws; and 

(2) make or amend those rules only after hearing tor 

which notice has been given. 
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2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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NEW SECTION. Section 1. Title and purpose. (l) [This 

act} shall be k.nown and may be cited as the "Regulation of 

Escrow Agents Act 11
• 

(2) It is the intent of the legislature that the 

escrow industry be supervised and regulated by the financial 

division of the department of commerce in order to protect 

the citizens of the state and to provide that the business 

practices of the escrow industry are fair and orderly among 

the members of the escrow industry, with due regard to the 

ultimate consumers in this important area of property 

protection. 

NEW SECTION. Section 2. Definitions. As used in [this 

act), unless the context requires otherwise the following 

definitions apply: 

(1) "Department., means the department of commerce as 

provided for in Title 2, chapter 15, part 18. 

(2) "Director" means the director of the department of 

commerct!. 

( 3) ,. Escrow" means any transact ion in which one 

person, for the purpose of effecting the sale, transfer, 

encumbrance, or lease of real or personal property to 

another person or for the purpose of making payments under 

any encumbrance of the property, delivers any written 

-2- INTRODUCED BILL 
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instrument, money, evidence, title to real or personal 

property, or other thing of value to a third person to be 

• 
held by that third person until the happening of a specified 

event or the performance of a prescribed condition, when the 

instrument, money, evidence, title, or thing of value is to 

be delivered by the third person to a grantee, grantor, 

promisee, promisor, obligee, obligor, bailee, or bailor or 

to any of his agents or employees pursuant to the written 

escrow instructions. 

( 4) "Escrow agent" means a person required to be 

licensed under [this act] who is carrying on an escrow 

business. 

(5) 11 Escrow business" means a commercial activity 

characterized by the regular and continuous carrying on of 

escrow transactions. 

(6) "Licensee" means a person holding a valid license 

under [this act] as an escrow agent. 

(7) "Person" means an individual, cooperative, 

association, company, firm, partnership, corporation, or 

other legal entity. 

NEW SECTION. Section 3. Exemptions. ( 1) The 

provisions of [this act] do not apply to the following: 

(a) a person licensed by this state pursuant to Title 

37, chapter 61, as an attorney at law who is not actively 

engdged in the escrow business; 
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(b} a person licensed by this state pursuant to Title 

37, chapter ljO, as a public accountant who is not actively 

engaged in the escrow business; 

(c) a person whose principal business is that of 

preparing abstracts or making searches of title that are 

used as a basis for the issuance of any title insurance 

policy by a company doing business under the laws of this 

state relating to insurance companies if the escrow 

transaction does not exceed 90 days; 

(d) except as provided in subsection (2), any broker 

licensed by the Montana board of realty regulation if he is 

performing an act: 

(i) in the course of or incidental to a single real 

estate transaction; and 

(ii} for which a real estate license is required; and 

(e) any person furnishing escrow services under the 

order of a court. 

(2) An act by a broker that constitutes an escrow 

transaction may not exceed a period of 90 days. A trust 

account of a broker licensed by the Montana board of realty 

regulation is not an escrow account within the meaning of 

[this act]. 

NEW SECTION. Section 4. Exemption or exception 

burden of proof. In any proceeding un<h~r [this act J, the 

burden of proving an exemption or exception from a 

-4-
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definition is upon the person claiming it. 

NEW SECTION. Section 5. Director • --

LC 0279/01 

... 
powers and 

duties. (1) The director shall exercise general supervision 

and control over escrow agents doing escrow business in this 

state. 

( 2) In addition to the other duties imposed upon him 

by law, the director shall: 

(a) adopt reasonable rules necessary to effectuate the 

purposes of [this act]: 

(b) conduct examinations and investigations that may 

be necessary to determine whether a person has engaged or is 

about to engage in any act or practice constituting a 

violation of any provisions of [this act}; 

(c) conduct examinations, investigations, and hearings 

necessary and proper for the efficient administration of 

[this act]: and 

(d) establish fees commensurate with the costs of 

issuing the license and examining an escrow agent's escrow 

business. 

NEW SECTION. Section 6. Application for license 

issuance. (l) A person must be licensed pursuant to [this 

act) as an escrow agent before engaging 111 an escrow 

business. 

(2) To obtain a license, an applicdnt shall file wilh 

the director an application for an escrow agent's licensf'. 
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The application musl be in writing, verified by oath, .1nd in 

the form prescrit,Pd by the director. The dpplication must 

set forth: 

(a) the location of the applicant's principal office 

and all branch offices in this state and his residence 

addressi 

(b) the name and form under which the applicant plans 

to conduct businessi 

(c) the general plan and character or the business; 

(d) the names, residences, and business addresses uf 

any principals, partners, officers, trustees, and directors, 

specifying as to each his capacity and title; 

(e) the experience and qualifications of the persons 

proposed to act as officers and managers; 

(f) the length of time the applicant has been engaged 

in the escrow business: and 

(g) any other relevant information the direclor 

requires. 

(3) The director shall grant and issue an escrow 

agent's license if: 

(a l the director has received and filed the 

application specified in (this section!; dnd 

(b] the dppl icant has complied with dll lhe 

requiremPnts of !this act) and any rule:; promulgated 4nder 

it. 
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(4) An escrow agent shall immediately notify the 

• department of any material change in the information 

contained in the application. 

NEW SECTION. Section 7. Transferability. An escrow 

agent license is not transferable or assignable. The 

provisions of this section apply to the change of ownership 

of any escrow business, including the change of control over 

any corporation licensed as an escrow agent. For purposes of 

this sect ion, "change of control" means the transfer of 25% 

or more of the outstanding voting stock of the corporation. 

NEW SECTION. Section 8. Maintenance of records. ( 1) A 

licensee shall establish and maintain the books, accounts, 

and records necessary to enable the director at any time to 

determine whether the escrow transactions performed by the 

licensee comply with the provisions of [this act]. The 

books, accounts, and records must be maintained in 

accordance with generally accepted accounting principles and 

good busi11ess practice. 

{ 2) A licensee shall establish and maintain the 

following records concerning general accounts: 

{a) a general record reflecting the assets, 

J idbilitiL•r;, capital, income, and expense of the business, 

maintaint:>d in accordance with generally accepted accounting 

pr inciplt>~:; 

(b) a cash receipt and disbursement journal; and 

-7-
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(c) a rec(q~t·iliation of monthly statements to the 

2 general record. 

3 (3) The ree1nds referred to in subsections (l) and (2} 

4 must be reconcilt~d at least once each month with the bank 

5 statements reflecting each escrow account. 

6 (4) A licensee shall preserve for at least 3 years 

7 after the close of any escrow: 

8 (a) all bank statements reflecting each escrow account 

9 and records of monthly reconciliations of the statements to 

10 the general record; 

ll (b) all canceled checks drawn on each escrow account; 

12 {c) any additional records reflecting ba~tKinq 

l3 transactions regarding each escrow account, including copies 

14 of all receipts for funds transferred from other accounts 

15 into each escrow account; 

16 (d) all statements of account; 

17 (e) all escrow instructions and amendments to them; 

18 and 

19 (f) all additional records pertinent to each escrow 

20 transaction. 

21 { 5) [a) A licensee shall file annually with the 

22 director, on or before April 30, a statement 0f its 

23 financial condition, transactions, and affairs as ot the 

24 preceding December 31. The director may grant an extension, 

25 not to exceed 10 days, on or before the April 30 filing date 
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if the licensee demonstrates good cause for an extension. 

The financial statement must be certified by an independent 

public accountant and must be in a form and contain the 

information prescribed by the director. 

{b) If all the escrow transactions of two or more 

escrow agents are encompassed in one annual statement of a 

person furnishing escrow services, the director may permit 

one statement to constitute the annual filing on behalf of 

those escrow agents. 

NEW SECTION. Section 9. Statement of account. A 

licensee shall provide a full statement of an escrow account 

established under an escrow agreement within 14 days of a 

written request made by a party to the escrow agreement. The 

statement must state: 

(1) credits to principal; 

(2) interest earned for the period; and 

(3) other information requested. 

NEW SECTION. Section 10. Deposit of funds required 

disbursement. {l) All money deposited in an escrow to be 

delivered upon the close of the escrow or upon any other 

contingency must be deposited in a bank or savings and loan 

association doing business in this state and must be kept 

separate, distinct, and apart from funds belonging to the 

escrow agent. The funds, when deposited, must be designated 

as .. escrow accountS 11 or given some other appropr i.-tte 

-9-
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designation indicating that the funds are not the funds at 

the escrow agent. 

(2) A person may not knowingly keep or cause to be 

kept any funds or money in any bank or savings and loan 

association under the heading of "escrow accounts .. or any 

other name designating the funds or money as belonging to 

the clients of any escrow agent, except actual escrow funds 

deposited with the escrow agent. 

(3) Escrow funds are not subject to execution or 

attachment on any claim against the escrow agent. 

(4) Any interest received on funds deposited with an 

escrow agent in connection with any escrow that are 

deposited in an authorized depository must be paid over to 

the depositing party to the escrow account and may not be 

tranfferred to an account of the escrow agent. This section 

does not limit or restrain the right of the depositing party 

to contract with respect to the interest received on the 

deposits by an independent and subsequent agreement. 

(5) An escrow agent may not disburse funds from any 

escrow account until cash, items, or drafts in an amount 

sufficient to fund any disbursements from the account have 

been received and deposited in the account and are available 

for withdrawal from the account as a matter of right. For 

the purpose~; of this subsection: 

(a) 11 A.vailable for withdrawal from the account as a 

-!0-
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matter of right" means that the bank or savings and loan 

association in which an item has been deposited considers 

the item available for withdrawal as a matter of right and 

that a final settlement will occur in writing with respect 

to that item. 

(b) "Item" means any check, including a cashier's 

check, negotiable order of withdrawal, share draft, 

traveler's check, or money order. 

NEW SECTION. Section 11. Fees. (1) (a) An applicant 

for licensure shall pay a license fee set by the director, 

commensurate with the costs of licensing the applicant. 

(b) A licensee may be charged an examination fee based 

on the actual costs of the examination. 

(2) All fees collected by the department for the 

licensure and examination of escrow agents must be paid to 

the state treasurer to the credit of the state special 

revenue fund for use by the department in its licensure and 

ex.unination functions under [this act]. 

NEW SECTION. Section 12. Unautho<ized business 

pr.u:tices -- penalty. ( 1) Unauthorized business practices of 

est"row agents include but are not limited to the following: 

(a) issuing, circulating, making use of, O< 

ptthJ ishing, by any means of conununication, an advertisement 

indicating that a person is in the escrow business if that 

P''' son is not a licensed escrow agent; 
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(b) soliciting or accepting an escrow instruction or 

amended or supplemental escrow instruction containing any 

blank to be filled in after the signing or initialing of the 

escrow instruction or permitting any person to make any 

addition to, deletion from, or alteration of an escrow 

instruction or amended or supplemental escrow instruction 

unless the addition, deletion, or alteration is signed or 

initialed by all persons who signed or initialed the escrow 

instruction or amended or supplemental escrow instruction 

prior to the addition, deletion, or alteration; 

(c) failing to carry out the escrow transact.tons 

pursuant to the written escrow instructions unless amended 

by the written agreement of all parties to the escrow 

agreement; 

(d) accepting any escrow transaction that requires or 
t 

has required the prepayment, deduction, or withholding of 

any sum to cover payments on the indebtedness or any prior 

encumbrance if the payments are not due and payable to the 

mortgagee or obligee at the time the escrow is established. 

However, payments may be made on property taxes for the 

current year or for the next annual premium on hazard 

insurance. 

(e) refusing to allow parties to an escrow t[ansaction 

or designated agents of those parties access to the records 

of the escrow transaction; and 

-12-
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(f} failing to promptly distribute funds pursuant to 

escrow instructions. 

(2) Any licensee who engages in an unauthorized 

business practice is subject to the revocation or suspension 

of his license. 

NEW SECTION. Section 13. Investigations by director 

desist order -- injunctions or other actions. (1) The 

director may investigate, upon complaint or otherwise, if it 

appears that: 

{a) an escrow agent is conducting its business in an 

unsafe and injurious manner or in violation of [this act] or 

any rule promulgated pursuant to (this act]; or 

(b) a person is engaging in the escrow business 

without being licensed under the provisions of [this act). 

( 2) (a) If it appears to the director, upon sufficient 

grounds or evidence satisfactory to the director, that an 

escrow agent has engaged or is about to engage in any act or 

practice in violation of [this act] or any rule or order 

issued pursuant to [this act] or thai. the assets or capital 

of any escrow business or company art• impaired or the escrow 

agent's affairs are in an unsafe condition, the director may 

summarily order the escrow agent to cease and desist from 

the act or practice or the director may apply to the 

district cuurt of the first judicial district of Lewis and 

Clark County to enjoin the act or practice and to enforce 
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compliance with [this act] or for atlY other appropriate 

equitable relief. 

(b) Upon a proper showing, the court mdy: 

(i) grant a temporary restraining order, followed by a 

preliminary injunction and a permanent injunction; 

(ii) appoint a receiver for the defendant or 

defendant's assets: 

(iii) cancel the licensee's license; and 

(iv) order other equitable remedies the court considers 

necessary and appropriate. 

(3) The court may not require the director t<, tJu:;.;t a 

bond. 

NEW SECTION. Section 14. Subpoenas oaths 

examinations of witness and evidence. {1) In the conduct of 

any examination, investigation, or hearing, the director 

may: 

(a) compel the attendance of any person or obtain any 

documents by subpoena; 

{b} administer oaths; 

(c) examine any person under oath concerning the 

business and conduct of affairs of any person ~ubject to the 

provis1ons of [this act); and , 
the production of arty books, records, or (d) requ1re 

papers relevant to the lO{JUlry. 

( 2) r f a person rPf use~; to obey a ~•ubpoena issued to 

-14-
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the director, the district court ot the first judicial 

district of Lewis and Clark County or other district court 

having proper venue, upon application by the director, may 

order the person to produce documentary evidence or to give 

evidence touching the matter under investigation or in 

6 question. If a person fails to obey the order of the court, 

7 the person may be punished by the court as contempt of 

8 court. 

9 NEW SECTION. Section 15. Hearings and appeals. The 

10 provisions of the Montana Administrative Procedure Act, 

11 Title 2, chapter 4, part 6, apply to a contested case 

12 brought under [this act]. 

13 NEW SECTION. Section 16. EJ<tension of authority. Any 

14 existing authority to make rules on the subject of the 

15 provisions of (this act] is extended to the provisions of 

16 [this act]. 

17 NEW SECTION. Section 17. Sunrise exemption. [This 

18 act) is exempt from the legislative audit committee report 

19 provided for in 2-8-203. 

20 NEW SECTION. Section 18. Codification instruction. 

21 (Sections 1 through 15] are intended to be codified as an 

22 intt•gral part of Title 32 and the provisions of Title 32 

23 d~1ly to (sections 1 through 15}. 

24 NE:W SECTION. Section 19. Sever<~bility. If a part of 

25 ltlli!"! act} is invalid, all valid parts that are severable 
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from the invalid part remain in effect. If a part of (this 

act) is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

-End-

# 
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB303, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 

SB303 would require licensure of escrow agents by the Department of Commerce, regulate escrow business and provide 
for fees and penalties. 

ASSUMPTIONS: 

l. Most escrow activity will be conducted through commercial banks. 
2. Eighty percent of all Montana commercial banks and thrift institutions offer escrow service. 
3. The Dept. of Commerce Financial Division will have authority to regulate escrow activity in 

federally-chartered banks and thrifts. 
4. There will be approximately 148 entities requiring regulation comprised of the following: 135 

commercial banks, 8 thrift institutions and 5 escrow companies. 
5. Regulation and supervision will require a 0.50 FTE (grade 14 examiner) and $3,000 operating expenses 

per year with most of the inspection incorporated into bank examination procedures and conducted 
during the regular examination process. 

6. The current law budget is as recommended by the executive. 
7. There is no fiscal impact on the Supreme Court or District Court programs from this proposed law. 

FISCAL IMPACT: FY90 FY91 
ExEenditures: Current Proposed Current Proposed 
Dept. of Commerce Law Law Difference Law Law Difference 
Personal Services $549,970 $562,940 $12,970 $551,516 $564,486 $12.,970 
Operating Expenses 2.23,142 226,142 _1,000 . 219,123 222,123 3,000 

Total $773,112 $789,082 $15,970 $770,639 $786,609 $15,970 

Funding: 
State Special Fees $773,112 $789,082 $15,970 $770,639 $786,609 $15,970 

TECHNICAL OR MECHANICAL DEFECTS OR CONFLICTS WITH EXISTING LEGISLATION: 

The proposed law does not exclude federally-chartered banks or thrifts and a concern may be as to whet.her a state 
agency can regulate activities of a federal chartered entity. 

// 

BUDGET DIRECTOR 'DATE 
AND PROGRAM PLANNING 

. ~·-
',~----, - ' ., . - -·~ "' 

. ~?U ::''~r>Y 0// , ;z-)f )£9 
<·Gi"NJ·~~fHAYER, PR'rjif SPONSORkTE ' 

Fiscal Note for SB303, as introduced 

58 3D3 
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APPROVED BY COMMITTEE 
ON STATE ADMINISTRATION 

SENATE BILL NO. 303 

INTRODUCED BY THAYER, GOOD, WYATT, NISBET, 

STRIZICH, MEYER, SIMPKINS, PHILLIPS, O'CONNELL, 

AAFEDT, HALLIGAN, NOBLE, WALKER, MANNING, HAMMOND 

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING LICENSURE OF 

ESCROW AGENTS BY THE DEPARTMENT OF COMMERCE; REGULATING 

ESCROW BUSINESSES; PROVIDING FOR FEES AND PENALTIES; AND 

PROVIDING AN EXEMPTION TO THE SUNRISE AUDIT REQUIREMENT." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

it grants rulemaking authority to the director of the 

department of commerce to adopt rules to license and 

regulate escrow agents. 

The legislature intends that the rules adopted be 

designed to protect propecty buyers in this state by 

requiring those who offec escrow services to become licensed 

and subject to state regulation and to prohibit certain 

unsound practices regarding the transaction of escrow 

services. 

The legislature further intends that the director: 

(l) make reasonable rules that do not extend, modify, 

or conflict with any law of this state or with any 

reasonable implication of those laws; and 
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(2) make or amend those rules on±y-a~ter-he8ri~q-for 

whieh-not±~e-ha~-ee~~-9iven. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Title and purpose. ( 1 J [This 

act] shall be known and may be cited as the ''Regulation of 

Escrow Agents Act". 

(2) It is the intent of the legislature that the 

escrow industry be supervised and regulated by the financial 

division of the department of commecce in order to protect 

the citizens of the state and to provide that the bus:ness 

practices of the escrow industry are fair and orderly among 

the members of the escrow industcy, with due regard to the 

ultimate consumecs in this important area of property 

protection. 

NEW SECTION. Section 2. Definitions. As used in [this 

act], unless the context requires otherwise the following 

definitions apply: 

(l) "Department" means the department of commerce as 

provided for in Title 2, chapter 15, part 18. 

(2) ''Director" means the director of the department of 

commerce. 

( 3) ''Escrow'' means any transaction in which one 

person, for the purpose of effecting the sale, transfer, 

encumbcance, or lease of real or personal property to 
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another person or for the purpose of making payments under 

any encumbrance of the property, delivers any written 

instrument, money, evidence, title to real or persona 1 

property, or other thing of value to a third person to be 

held by that third person until the happening of a specified 

event or the performance of a prescribed condition, when the 

instrument, money, evidence, title, or thing of value is to 

be delivered by the third person to a grantee, grantor, 

promisee, promisor, obligee, obligor, bailee, or bailor or 

to any of his agents or employees pursuant to the written 

escrow instructions. 

(4) ''Escrow agent'' means a person required to be 

licensed under [this act] who is carrying on an escrow 

business. 

{5) "Escrow business" means a commercial activity 

characterized by the regular and continuous carrying on of 

esc row. transact ions. 

(6} "Licensee" means a person holding a valid license 

under [this act] as an escrow agent. 

(7) "Person" means an individual, cooperative, 

association, company, firm, partnership, corporation, or 

other legal entity. 

NEW_ SECTION_._ Section 3. Exemptions. 11) The 

provisions of {this act] do not apply to the following: 

(a) a person licensed by this state pursuant to Title 
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37, chapter 61, as an attorney at law who is not actively 

engaged in the escrow business; 

(b) a person licensed by this state pursuant to Title 

37, chapter 50, as a public accountant who is not actively 

engaged in the escrow business; 

(c) a person whose principal business is that of 

preparing abstracts or making searches of title that are 

used as a basis for the issuance of any title lnsurance 

policy by a company doing business under the laws of this 

state relating to insurance companies if the escrow 

transaction does not exceed 99 120 days AND THE PERSON IS 

REGULATEQ B~ THE COMMISSIONER OF INSURANCE; 

iD) A FINANCIAL INSTITUTION, AS DEFINED IN 32-6-103!_ 

THAT HAS ITS ESCROW ACCOUNTS REGULARLY AUDITED OR EXAMINED. 

THE FINANCIAL INSTITUTION MUST SUPPLY A COPY QF THE MOST 

RECENTLY PREPARED AUDIT OR EX~~INATION TO THE DIRECTOR UPON 

HIS REQUEST._ 

tdt~ except as provided in subsection (2}, any 

broker licensed by the Montana board of realty regulation if 

he is performing an act: 

(i) in the course of or incidental to a single real 

estate transaction; and 

(ii) for which a real estate license is required; and 

t~t~ any person furnishing escrow services under the 

order of a court. 
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(2) An act by a broker that constitutes an escrow 

transaction may not exceed a period of 96 ~days. A trust 

account of a broker licensed by the Montana board of realty 

regulation is not an escrow account within the meaning of 

[this act]. 

NEW SECTION. Section 4. Exemption or exception 

burden of proof. In any proceeding under [this act), the 

burden of proving an exemption or exception 

definition is upon the person claiming it. 

from a 

NEW SECT ION. Section 5. Director powers and 

duties. (1) The director shall exercise general supervision 

and control over escrow agents doing escrow business in this 

state. 

{2) In addition to the other duties imposed upon him 

by law, the director shall: 

(a) adopt reasonable rules necessary to effectuate the 

purposes of (this act]; 

(b) conduct examinations and investigations that may 

be necessary to determine whether a person has engaged or is 

about to engage in any act or practice constituting a 

violation of any provisions of [this act]; 

(cJ conduct examinations, investigations, and hearings 

necessary and proper for the efficient administration of 

(this act l; and 

(d) establish fees comniensurate with the costs of 
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issuing the license and examining an escrow agent's escrow 

business. 

~w SECTIO~ Section 6. Application for license 

issuance. {l) A person must be licensed pursuant to (this 

act] as an escrow agent before engdging in an escrow 

business. 

{2) To obtain a license, an applicant shall file with 

the director an application for an escrow agent's license. 

The application must be in writing, verified by oath, and in 

the form prescribed by the director. The application must 

set forth: 

(a) the location of the applicant's princlpri• :ff1ce 

and all branch offices in this state and his residence 

address; 

(b) the name and form under which the applicant plans 

to conduct business; 

(c) the general plan and character of the business; 

(d) the names, residences, and business addresses of 

any principals, partners, officers, trustees, and directors, 

specifying as to each his capacity and title; 

(e) the experience and qualifications of the persons 

proposed to act as officers and managers; 

{f) the length of time the applicant has been engaged 

in the escrow business; and 

(g) any other relevant in(ormation the director 
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requires. 

(3) The director shall grant and issue an escrow 

agent's license if: 

(a) the director has received and filed the 

application specified in [this section}; and 

(b) the applicant has complied with all the 

requirements of {this act) and any rules promulgated under 

it. 

(4) An escrow agent shall immediately notify the 

department of any material change in the information 

contained in the application. 

NEW SECTION. Section 7. Transferability. An escrow 

agent license is not transferable or assignable. The 

provisions of this section apply to the change of ownership 

of any escrow business, including the change of control over 

any corporation licensed as an escrow agent. For purposes of 

this section, "change of control" means the transfer of 25% 

or more of the outstanding voting stock of the corporation. 

NEW SECTION. Section B. Maintenance of records. ( 1) A 

licensee shall establish and maintain the books, accounts, 

and records necessary to enable the director at any time to 

determine whether the escrow transactions performed by the 

licensee comply with the provisions of [this actl. The 

books, accounts, and records must be maintained in 

accordance with generally accepted accounting principles and 
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good business practice. 

(2) A licensee shall establish and maintain 

following records concerning general accounts: 

the 

(a) a general record reflecting the assets, 

liabilities, capital, income, and expense of the business, 

maintained in accordance with g@nerally accepted accounting 

principles; 

(b) a cash receipt and disbursement journal; and 

{c) a reconciliation of monthly statements to the 

general record. 

(3) The records referred to in subsections (1) 3nd (2) 

must be reconciled at least once each month witt1 ~~e bank 

statements reflecting each escrow account. 

{4) A licensee shall preserve for a~ least 

after the close of any escrow: 

years 

(a) all bank statements reflecting each escrow account 

and records of monthly reconciliations of the statements to 

the general record; 

(b) all canceled checks drawn on eacn escrow account; 

(c) any additional records r~flecting banking 

transactions regarding each escrow account, including copies 

of all receipts for funds transferred from other accounts 

into each escrow account; 

(d) all statements of account; 

(e) all escrow instruction~ and amet1dmPnts to them; 
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and 

(f) all additional records pertinent to each escrow 

transaction. 

( 5) (a) A licensee shall file annually with the 

director, on or before April 30, a statement of its 

financial condition, transactions, and affairs as of the 

preceding December 31. The director may grant an extension, 

nat to exceed 10 days, on or before the April 30 filing date 

if the licensee demonstrates good cause for an extension. 

The financial statement must be certified by an independent 

public accountant and must be in a form and contain the 

information prescribed by the director. 

(b) If all the escrow transactions of two or more 

escrow agents are encompassed in one annual statement of a 

person furnishing escrow services, the director may permit 

one statement to constitute the annual filing on behalf of 

those escrow agents. 

NEW SECTION. Section 9. Statement of account. A 

licensee shall provide a full statement of an escrow account 

established under an escrow agreement within 14 days of a 

written request made by a party to the escrow agreement. The 

statement must state: 

tl} credits to principal; 

(2) interest earned for the period; and 

(3) other information requested. 
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NEW SECTION. Section 10. Deposit of funds required 

disbursement. (1) All money depo~ited in an escrow to be 

delivered upon the close of the escrow or upon any other 

contingency must be deposited i~-a-ban~-or-~a~~"9~-a~a--ioa~ 

as~oe~ation WITH A FINANCIAL INSTITUTION, ~_DEFINED IN 

32-6-103, doing business in this state and must be kept 

separate, distinct, and apart from funds belonging to the 

escrow agent. The funds, when deposited, must be designated 

as "escrow accounts" or given some other appropriate 

designation indicating that the funds are not the funds of 

the escrow agent. 

(2) A person may not knowingly keep or cause to be 

kept any funds or money ~~-any--be~~--~r--58~~~9s-·-and--~ea" 

a~s~eiat~~~ WITH A FINANCIAL INSTITUTION, AS DEFINED IN 

32-6-l~ under the heading of "escrow accounts" or any 

other name designating the funds or money as belonging to 

the clients of any escrow agent, except actual escrow funds 

deposited with the escrow agent. 

(3) Escrow funds are not subject to execution or 

attachment on any claim against the escrow agent. 

(4) Any interest received on funds deposited with an 

escrow agent in connection with any escrow that are 

deposited in an authorized depository must be paid over to 

the depositing party to the escrow account and may not be 

transferred to an account of the escrow agent. This section 
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does nat limit or restrain the eight of the depositing party 

to contract with respect to the interest received on the 

deposits by an independent e~d-~~eseqtle~t agreement. 

(5) An escrow agent may not disburse funds from any 

escrow account until cash, items, or drafts in an amount 

sufficient to fund any disbursements from the account have 

been received and deposited in the account and are available 

for withdrawal from the account as a matter of right. For 

the purposes of this subsection: 

(a) nAvailable for withdrawal from the account as a 

matter of right" means that the bank or savings and loan 

association in which an item has been deposited considers 

the item available for withdrawal as a matter of right and 

that a final settlement will occur in writing with respect 

to that item. 

(b) ''Itemn means any check, including a cashier's 

check, negotiable order of withdrawal, share draft, 

traveler's check, or mortey order. 

NEW SECTION. Section 11. Fees. (l) (a) An applicant 

for licensurP. shall pay a license fee set by the director, 

commensurate with the costs of licensing the applicant. 

(b) A licensee may be charged an examination fee based 

on the actual costs of the examination. 

(2} All fees collected by the department for the 

licen~ure and examination of escrow agents must be paid to 
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the state treasurer to the credit of the state special 

revenue fund for use by the department in its licensure and 

examination functions under [this act]. 

NEW SECTION. Section 12. unauthorized business 

practices --penalty. {l) Unauthorized business practices of 

escrow agents include but are not limited to the following: 

(a) issuing, circulating, making use of, O< 

publishing, by any means of communication, an advertisement 

indicating that a person is in the escrow business if that 

person is not a licensed escrow agent; 

(b) soliciting or accepting an escrow instr:1ction or 

amended or supplemental escrow instruction conta~11i.1g any 

blank to be filled in after the signing or initialing of the 

escrow instruction or permitting any person to make any 

addition to, deletion from, or alteration of an escrow 

instruction or amended or supplemental escrow instruction 

unless the addition, deletion, or alteration is signed or 

initialed by aY~--per~a~~ THE AFFECTEO~PARTY who signed or 

initialed the escrow instruction or amended or supplemental 

escrow ~flStruction pr1or to the additiOt\, deletion, or 

alteration; 

(c) failing to carry out the escrow transactions 

pursuant to the written escrow instrucLioJlS unless amended 

by the written agreement of--ai±--p~rtie~ to the escrow 

agreement; 

-12- SB 303 



1 

2 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0303/02 

(d) accepting any escrow transaction that requires or 

has required the prepayment, deduction, or withholding of 

any sum to cover payments on the indebtedness or any prior 

encumbrance if the payments are not due and payable to the 

mortgagee or obligee at the time the escrow is established. 

However, payments may be made on property taxes for the 

current year or for the next annual premium on hazard 

insurance. 

{e) refusing to allow parties to an escrow transaction 

or designated agents of those parties access to the records 

of the escrow transaction; and 

(f) failing to promptly distribute funds pursuant to 

escrow instructions. 

(2) Any licensee who engages in an unauthorized 

business practice is subject to the revocation or suspension 

of his license. 

NEW SECTION. Section 13. Investigations by director 

desist order -- injunctions or other actions. (1) The 

director may investigate, upon complaint or otherwise, if it 

appears that: 

{a) an escrow agent is conducting its business in an 

unsafe and injurious manner or in violation of [this act) or 

any rule promulgated pursuant to [this act); or 

(b) a person is engaging in the escrow business 

without being licensed under the provisions of [this act]. 
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(2) {a) If it appears to the director, upon sufficient 

grounds or evidence satisfactory to the director, that an 

escrow agent has engaged or is about to engage in any act or 

practice in violation of [this act} or any rule or order 

issued pursuant to [this act] or that the assets or capital 

of any escrow business or company are impaired or the escrow 

agent•s affairs are in an unsafe condition, the director may 

summarily o~de~ the escrow agent to cease and desist f~om 

the act or practice or the director may apply to the 

district court of the first judicial district of Lewis and 

Clark County to enjoin the act or practice and to enforce 

compliance with (this act] or for any other appropriate 

equitable relief. 

(b) Upon a proper showing, the cou~t may: 

(i) grant a temporary restraining order, followed by a 

preliminary injunction and a permanent injunction; 

(iil appoint a 

defendant's assets; 

receiver for the 

(iii) cancel the licensee's license; and 

defendant or 

{iv) order other equitable remedies the court considers 

necessary and appropriate. 

(3) The court may not require the director to post a 

bond. 

NEW SE(::!'ION. Section 14. Subpoenas oaths 

examinations of witness and evidence. (1) In the conduct of 
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any examination, investigation, or hearing, the director 

may: 

(a) compel the attendance of any person or obtain any 

documents by subpoena; 

{b) administer oaths; 

(c) examine any person under oath concerning the 

business and conduct of affairs of any person subject to the 

provisions of [this act]; and 

(d) require the production of any books, records, or 

papers relevant to the inquiry. 

(2) If a person refuses to obey a subpoena issued to 

the director, the district court of the first judicial 

district of Lewis and Clark County or other district court 

having proper venue, upon application by the director, may 

order the person to produce documentary evidence or to g1ve 

evidence ~o~eh~n~ RELA~}~~ ~~ the matter under investigation 

17 or in question. If a person fails to obey the order of the 

lB court, the perso-n may be punished by the court as contempt 

19 of cou·rt. 

20 NEW ~ECT_J:ON. Section 15. Hearings and appeals. The 

21 provisions o-f the Montana Administrative Procedure Act, 

22 T-itlE 2, chapter 4, part 6, apply to a contested cas-e 

23 brought under [this act). 

24 NEW SECTION. Section 16. Extension of autho~ity. Any 

25 exjsting authority to make rule::; on the subject of the 

-15- SB 303 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

SB 0303/02 

p~ovisions of [this act} is extended to the provisions of 

[this act). 

NEW SECTION. Section 17. Sunrise exemption. [This 

act] is exempt from the legislative audit committee report 

provided for in 2-8-203. 

NEW SECTION. Section 18. Codification instruction. 

[Sections 1 through 15] are intended to be codified as an 

integral part of Title 32 and the provisions of Title 32 

apply to [sections 1 through 15]. 

NEW_S_E_CTION. Section 19. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part or' [this 

act! is invalid in one or more of its applications, the part 

remains 1n effect 1.0 all valid applications that are 

severable from the invalid applications. 

-End-
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1 SENATE BILL NO. 303 

2 INTRODUCED BY THAYER, GOOD, WYATT, NISBET, 

3 STRIZICH, HEYER, SIMPKINS, PHILLIPS, O'CONNELL, 

4 AAFEDT, HALLIGAN, NOBLE, WALKER, MANNING, H~OND 

5 

6 A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING LICENSURE OF 

7 ESCROW AGENTS BY THE DEPARTMENT OF COHHERCE: REGULATING 

8 ESCROW BUSINESSES: PROVIDING FOR FEES AND PENALTIES: AND 

9 PROVIDING AN EXEMPTION TO THE SUNRISE AUDIT REQUIREMENT." 

10 

11 STATEMENT OF INTENT 

12 A statement of intent is required for this bill because 

13 it grants rulemaking authority to the director of the 

14 department of commerce to adopt rules to license and 

15 regulate escrow agents. 

16 The legislature intends that the rules adopted be 

17 designed to protect property buyers in this state by 

18 requiring those who offer escrow services to become licensed 

19 and subject to state regulation and to prohibit certain 

20 unsound practices regarding the transaction of escrow 

21 services. 

22 The legislature further intends that the director: 

23 (l) make reasonable rules that do not extend, modify, 

24 or conflict with any law of this state or with any 

25 reasonable implication of those laws; and 

~n• '""''"''"" Councif 

There is no change on SB 30 3 and will not 
be reprinted. Please refer to second readinq 
(yellow) for complete text. 
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STANDING COMMITTEE REPORT 

March 9, 1989 

Page 1 of 4 

Mr. Speaker: We, the committee on Business and Economic 

Development report that Senate Bill 303 (third reading copy -

- blueJ, with statement of intent attached, be concurred in as 

amended . 

(REP. GOOD WILL CARRY THIS BILL ON THE HOUSE FLOOR] 

And, that such amendments read: 

1. Title, line 7. 
Strike: •AGENTS• 
Insert: •suSINESSES• 

2~ Title, lines 8 and 9. 
Following: •PENALTIES" 
Strike: remainder of line 

3. Page 
Strike: 
Insert: 

1, line 15. 
•agents" 
"businesses" 

4. Page 1, line 18. 
Following: "those• 
Strike: "who" 
Insert: "businesses that" 

5. Page 
Strike: 
Insert: 

2, line 7. 
•Agents• 
"Businesses• 

8 through •REQUIREMENT" on line 9 

6. Page 
Strike: 
Renumber: 

3, lines 12 through 14. 
subsection (4) in its entirety 

subsequent subsections 

7. Page 
Strike: 
Insert: 

3, line 19. 
"agent • 
"business" 

B. Page 4, lines 10 and 11. 
Following: •companies" 

March 9, 1989 
Page 2 of 4 

Strike: remainder of line 10 through "days" on line 11 

9. Page 5, lines 1 and 2. 
Following: "(2)" on line 1 

.Strike: remainder of line 1 through "days." on line 2 

10. Page 5, line 12. 
Strike: •escrow agents" 
Insert: •persons" 

11.. Page 6, line 1 .. 
Strike: "escrow agent's" 

12.. Page 6, line 5. 
Strike: •as an escrow agent" 

13. Page 6, line 8. 
Strike: "agent's" 
In~crt: "business" 

14. Paqe 6, lines 13 and 14. 
Strike: "and his residence address" 

15. Page 7, line 3. 
Strike: "agent•s• 
Insert: "business" 

16. Paqe 7, line 9. 
Strike: "agent" 
Insert: "business" 

17. Page 7, line 16. 
Strike: •agent" 
Insert: "business" 

18. Page 9, line 4. 
Strike: "(a) • 
Following: "shall" 
Insert: "perform one of the following: 

(a) • 

19. Page 9, lines 13 through 17. 
Strike: lines 13 through 17 
Insert: "(b) request that the director examine the financial 
condition, transactions, and affairs of the licensee pursuant to 

HOUSE 

S/3 Jo3 



procedures prescribed by the directore" 

20. Page 10, line 8. 
Strike: "agent• 
Insert: "business• 

21. Page 10, line 11. 
Strike: "agent • 
Insert: "business" 

22. Page 10, line 17. 
Strike: •agent" 
Insert: "business" 

23. Page 10, line 18. 
Strike: "agent" 
Insert: "business" 

24. Page 10, line 20. 
Strike: •agent" 
Insert: "business• 

25. Page 10, line 22. 
Strike: •agent" 
Insert: "business" 

26. Page 10, line 22. 
Strike: "are• 
Insert: "is" 

27. Page 10, line 25. 
Strike: "agent• 
Insert: "business" 

28. Page 11, line 4. 
Strike: "agent" 
Insert: "businesS• 

29. Page 11, line 25. 
Strike: •agents" 
Insert: •businesses" 

30. Page 12, line 6. 
Strike: "agents• 
Insert: "businesses• 

31. Page 12, line 10. 
Following: "person" 
Insert: "is not a licensed" 

March 9, 1989 
Page 3 of 4 

strike: "agent" 
Insert: "business license" 

32. Page 13, line 16. 
Strike: "his" 
Insert: "the licensee's" 

33. Paqe 13, line 21. 
Strike: "agent" 
Insert: "business" 

34. Page 14, line 3. 
Strike: "agent• 
Insert: "business• 

35. Page 14, lines 6 and 7. 
Following: "the" 
Strike: •escrow agent's" 
Insert: "licensee's" 

36. Page 14, line 8. 
strike: "agent• 
Insert: "business• 

37. Page 16, lines 3 through 5. 
Strike: section 17 in its entirety 
Renumber: subsequent sections 

March 9, 1989 
Page 4 of 4 



COMMITTEE OF THE WHOLE AMENDMENT 
Senate Bill 303 

Representative Good 

March 11, 1989 10:57 am 
Page 1 of 1 

Mr. Chairman: I move to amend Senate Bill 303 (third reading 
copy -- blue) • 

Signed:~(Jn~· ~p~~~ 0 ~a~d 
And, that such amendments to House committee on Business and 
Economic Development amendments to Senate Bill 303 read as 
follows: 

1. Amendment 31. 
Strike: first insert "is not a licensed" 
in second insert Following: "business" 
Strike: "license" 

REJECT 

HOUSE 
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SENATE BILL NO. 303 

INTRODUCED BY THAYER, GOOD, WYATT, NISBET, 

STRIZICH, MEYER, SIMPKINS, PHILLIPS, O'CONNELL, 

AAFEDT, HALLIGAN, NOBLE, WALKER, MANNING, HAMMOND 

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING LICENSURE OF 

ESCROW ASBH~S BUSINESSES BY THE DEPARTMENT OF COMMERCE; 

REGULATING ESCROW BUSINESSES; PROVIDING FOR FEES AND 

PENALTIES;--AHB--PRBVTBTNS-AN-BHBMPTTBN-Te-THE-SHNRISB-AHBIT 

RH61HRBMBNT." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

it grants rulemaking authority to the director of the 

department of commerce to adopt rules to license and 

regulate escrow ageftts BUSINESSES. 

The legislature intends that the rules adopted be 

designed to protect property buyers in this state by 

requiring those whe BUSINESSES THAT offer escrow services to 

become licensed and subject to state regulation and to 

prohibit certain unsound practices regarding the transaction 

of escrow services. 

The legislature further intends that the director: 

(1) make reasonable rules that do not extend, modify, 

or conflict with any law of this state or with any 
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SB 0303/03 

reasonable implication of those laws: and 

(2) make or amend those rules e~~y-aEter~hearing-£er 

whieh-notiee-ha~-beeft-given. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Title and purpose. (1) [This 

act 1 shall be known and may be cited as the 11 Regulation of 

Escrow A9eftt::!1 BUSINESSES Act". 

{2) It is the intent of the legislature that the 

escrow industry be supervised and regulated by the financial 

division of the department of commerce in order to protect 

the citizens of the state and to provide that the business 

practices of the escrow industry are fair and orderly among 

the members of the escrow industry, with due regard to the 

ultimate consumers in this important area of property 

protection. 

NEW SECTION. Section 2. Definitions. As used in [this 

act], unless the context requires otherwise the follow3ng 

definitions apply: 

{1) 11 0epartmentn means the department of corrunerce as 

provided for in Title 2, chapter 15, part 18. 

(2) "Director" means the director of the department of 

commerce. 

(3) 11 Escrow" means any transaction in which one 

person, for the purpose of effecting the sale, transfer, 
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encumbrance, or lease of real or personal property to 

another person or for the purpose of making payments under 

any encumbrance of the property, delivers any written 

instrument, money, evidence, title to real or personal 

property, or other thing of value to a third person to be 

held by that third person until the happening of a specified 

event or the performance of a prescribed condition, when the 

instrument, money, evidence, title, or thing of value is to 

be delivered by the third person to a grantee, grantor, 

promisee, promisor, obligee, obligor, bailee, or bailor or 

to any of his agents or employees pursuant to the written 

escrow instructions. 

t4t--uEse~ow--a9entH--m~ens--a--per~o~--required--to-be 

iie~nsed-~nder-tthis-aett--vhe--is--earryiftg--oft--an--~~e~ew 

bt:ts~ness-. 

t5t1!1 "Escrow business" means a commercial activity 

characterized by the regular and continuous carrying on of 

escrow transactions. 

t6t1ll "Licensee.. means a person holding a valid 

license under (this act) as an escrow agent BUSINESS. 

tTtill "Person" means a-n individual, cooperative, 

association, company, firm, partnership, corporation, or 

other legal entity. 

NEW SECTION. Section 3. El<emptions. (l) The 

provisions of [this act) do not apply to the following: 
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(a) a person licensed by this state pursuant to Title 

37, chapter 61, as an attorney at law who is· not actively 

engaged in the escrow business; 

(b) a person licensed by this state pursuant to Title 

37, chapter 50, as a public accountant who is not actively 

engaged in the escrow business: 

(c) a person whose principal business is that of 

preparing abstracts or making searches of title that are 

used as a basis for the issuance of any title insurance 

policy by a company doing business under the laws of this 

state relating to insurance companies it--~h@--e~e~ow 

~raneaetion-does-noe-exce~d-99-±~9-dftys AND THE PERSON IS 

REGULATED BY THE COMMISSIONER OF INSURANCE; 

!D) A FINANCIAL INSTITUTION, AS DEFINED IN 32-6-103, 

THAT HAS ITS ESCROW ACCOUNTS REGULARLY AUDITED OR EXAMINED. 

THE FINANCIAL INSTITUTION MUST SUPPLY A COPY OF THE MOST 

RECENTLY PREPARED AUDIT OR EXAMINATION TO THE DIRECTOR UPON 

HIS REQUEST. 

tdt~ except as provided in subsection (2), any 

broker licensed by the Montana board of realty regulation if 

he is performing an act: 

(i) in the course of or incidental to a single real 

estate transactionr and 

(ii) for which a real estate license is required; and 

tet1!1 any person furnishing escrow services under the 

-4- SB 303 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0303/03 

order of a court~ 

(2) An-ae~-by-a--broker--thet--const±t~tes--aft--eserow 

~ransaetion--may-not-exeeeG-a-~eried-of-99-~~9-daysw A trust 

account of a broker licensed by the Montana board of realty 

regulation is not an escrow account within the meaning of 

[this act]. 

NEW SECTION. Section 4. Exemption o• exception 

bu<den of p<oof. In any proceeding under [this act], the 

burden of proving an exemption or exception 

definition is upon the person claiming it. 

from a 

NEW ~ECTION. Section 5. Di<ecto< powers and 

duties. (1) The director shall exercise general supervision 

and control over eserew-agefttS PERSONS doing escrow business 

in this state. 

(2) In addition to the other duties imposed upon him 

by law, the director shall; 

(a) adopt reasonable rules necessary to effectuate the 

purposes of [this act]; 

(b) conduct examinations and investigations that may 

be necessary to determine whether a person has engaged or is 

about to engage in any act or practice constituting a 

violation of any provisions of [this act]; 

(c) conduct examinations, investigations, and hearings 

necessary and proper for the efficient administration of 

[this act]; and 
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(d) establish fees commensurate with the costs 'of 

issuing the license and examining an eserew--a~en~~s escrow 

business. 

NEW SECTION. Section 6. Application fo• license 

issuance. (1) A person must be licensed pursuant to [this 

act] ss--an--eserow--a~en~ before engaging in an escrow 

business. 

(2) To obtain a license, an applicant shall file with 

the director an application for an escrow a~ent~s BUSINESS 

license. The application must be in writing, verified by 

oath, and in the form prescribed by the director. The 

application must set forth: 

(a) the location of the applicant's principal office 

and all branch offices in this state and-his-residenee 

address; 

(b) the name and form under which the applicant plans 

to conduct business; 

(C) the general plan and character of the business; 

(d) the names, residences, and business addresses of 

any principals, partners, officers, trustees, and directors, 

specifying as to each his capacity and title; 

(e) the experience and qualifications of the persons 

proposed to act as officers and managers; 

(f) the length of time the applicant has been engaged 

in the escrow business; and 
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the 
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director 

(3) The director shall grant and issue an escrow 

ageft~~s BUSINESS license if: 

(a} the director has received and filed the 

application specified in [this section]; and 

(b) the applicant has complied 

requirements of [this act} and any rules 

it. 

with all the 

promulgated under 

(4) An escrow agent BUSINESS shall immediately notify 

the department of any material change in the information 

contained in the application. 

NEW SECTION. Section 7. Transferability. An escrow 

agent license is not transferable or assignable. The 

provisions of this section apply to the change of ownership 

of any escrow business, including the change of control over 

any corporation licensed as an escrow a9eft~ BUSINESS. For 

purposes of this section, 11 Change of control" means the 

transfer of 25\ or more of the outstanding voting stock of 

the corporation. 

NEW SECTION. Section 8. Maintenance of records. ( 1) A 

licensee shall establish and maintain the books, accounts, 

and records necessary to enable the director at any time to 

determine whether the escrow transactions performed by the 

licensee comply with the provisions of [this act]. The 
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books, accounts, and records must be maintained in 

accordance with generally accepted accounting principles and 

good business practice. 

(2) A licensee shall establish and maintain 

following records concerning general accounts: 

the 

(a) a general record reflecting the assets, 

liabilities, capital, income, and expense of the business, 

maintained in accordance with generally accepted accounting 

principles; 

(b) a cash receipt and disbursement journal; and 

(c) a reconciliation of monthly statements to the 

general record. 

(3) The records referred to in subsections (1) and (2) 

must be reconciled at least once each month with the bank 

statements reflecting each escrow account. 

(4) A licensee shall preserve for at least 3 years 

after the close of any escrow: 

(a) all bank statements reflecting each escrow account 

and records of monthly reconciliations of the statements to 

the general record; 

(b) all canceled checks drawn on each escrow account; 

(c) any additional records reflecting banking 

transactions regarding each escrow account, including copies 

of all receipts for funds transferred from other accounts 

into each escrow account; 
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(d) all statements of account; 

(e) all escrow instructions and amendments to them; 

and 

(f) all additional records pertinent to each escrow 

transaction. 

(5) tat A licensee shall PERFORM ONE OF THE FOLLOWING: 

~ file annually with the director, on or before 

April 30, a statement of its financial condition, 

transactions, and affairs as of the preceding December 31. 

The director may grant an extension, not to exceed 10 days, 

on or before the April 30 filing date if the licensee 

extension. The financial demonstrates good cause for an 

statement must be certified by an independent public 

accountant and must be in a form and contain the information 

prescribed by the director. 

tbt--rE-Bt!-the-ese~ow--traftsae~iofte--of--ewe--er--mo~~ 

eserow--a~en~s--are-eneempaeeed-in-one-ann~ai-eta~emen~-of-a 

pereoft-f~rniehing-eserow-serviees,-the-direetor--may--~ermit 

efte--statement--to-eonstit~te-~he-annua%-!ilin~-on-behaif-ef 

~hose-eserow-agen~ST (B) REQUEST THAT THE DIRECTOR EXAMINE 

THE FINANCIAL CONDITION, TRANSACTIONS, AND AFFAIRS OF THE 

LICENSEE PURSUANT TO PROCEDURES PRESCRIBED B~ THE DIRECTOR. 

NEW SECTION. Section 9. Statement of account. A 

licensee shall provide a full statement of an escrow account 

established under an escrow agreement within 14 days of a 
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written request made by a party to the escrow agreement. The 

statement must state: 

(1) credits to principal; 

(2) interest earned for the period; and 

(3) other information requested. 

NEW SECTION. Section 10. Deposit of funds required 

disbursement. (l) All money deposited in an escrow to be 

delivered upon the close of the escrow or upon any other 

contingency must be deposited ±n-a-ban~-er-~avi~gs-and-ioan 

assoe~a~ton WITH A FINANCIAL INSTITUTION, AS DEFINED IN 

32-6-103, doing business in this state and must be kept 

separate, distinct, and apart from funds belonging to the 

escrow agen~ BUSINESS. The funds, when deposited, must be 

designated as "escrow accounts" or given some other 

appropriate designation indicating that the funds are not 

the funds of the escrow agent BUSINESS. 

(2) A person may not knowingly keep or cause to be 

kept any funds or money ~ft-any-baft~-er-~8vi~g~-a"d-%ean 

assoeia~toft WITH A FINANCIAL INSTITUTION, AS DEFINED IN 

32-6-103, under the heading of 11 escrow accounts" or any 

other name designating the funds or money as belonging to 

the clients of any escrow agent BUSINESS, except actual 

escrow funds deposited with the escrow 89en~ BUSINESS. 

(3) Escrow funds are not subject to execution or 

attachment on any claim against the escrow agent BUSINESS. 
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(4) Any interest received an funds deposited with an 

escrow ag~nt BUSINESS in connection with any escrow that a~~ 

IS deposited in an authorized depository must be paid over 

to the depositing party to the escrow account and may not be 

transferred to an account of the escrow agene BUSINESS. 

This section does not limit or restrain the right of the 

depositing party. to contract with respect to the interest 

received on the deposits by an independent and-s~beeq~eftt 

agreement. 

(5) An escrow age~e BUSINESS may not disburse funds 

from any escrow account until cash, items, or drafts in an 

amount sufficient to fund any disbursements from the account 

have been received and deposited in the account and are 

available for withdrawal from the account as a matter of 

right. For the purposes of this subsection: 

(a) "Available for withdrawal from the account as a 

matter of right" means that the bank or savings and loan 

association in which an item has been deposited considers 

the item available for withdrawal as a matter of right and 

that a final settlement will occur in writing with respect 

to that item. 

(b) "Item" means any check, including a cashier's 

check, negotiable order of withdrawal r share draft, 

traveler's check, or money order. 

NEW SECTION. Section 11. Fees. (1) (a) An applicant 
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for licensure shall pay a license fee set by the director, 

commensurate with the costs of licensing the applicant. 

(b) A licensee may be charged an examination fee based 

on the actual costs of the examination. 

(2) All fees collected by the department for the 

licensure and examination of escrow a9ents BUSINESSES must 

be paid to the state treasurer to the credit of the state 

special revenue fund for use by the department in its 

licensure and examination functions under [this act]. 

NEW SECTION. Section 12. Unauthorized business 

practices -- penalty. {1) Unauthorized business practices of 

escrow a9ent~ BUSINESSES include but are not limited to the 

following: 

(a) issuing, circulating, making use of, or 

publishing, by any means of communication, an advertisement 

indicating that a person is in the escrow business if that 

person is not a licensed escrow 89ent BUSINESS; 

(b) soliciting or accepting an escrow instruction or 

amended or supplemental escrow instruction containi.ng any 

blank to be filled in after the signing or initialing of the 

escrow instruction or permitting any person to make any 

addition to, deletion from, or alteration of an escrow 

instruction or amended or supplemental escrow instruction 

unless the addition, deletion, or alteration is signed or 

initialed by e~~-person~ THE AFFECTED PARTY who signed or 
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initialed the escrow instruction or amended or supplemental 

escrow instruction prior to the addition, deletion, or 

alterationi 

(c) failing to carry out the escrow transactions 

pursuant to the written escrow instructions unless amended 

by the written agreement e£--ell--parties to the escrow 

agreement; 

(d) accepting any escrow transaction that requires or 

has required the prepayment, deduction, or withholding of 

any sum to cover payments on the indebtedness or any prior 

encumbrance if the payments are not due and payable to the 

mortgagee or obligee at the time the escrow is established. 

However, payments may be made on property taxes for the 

current year or for the next annual premium on hazard 

insurance. 

(e) refusing to allow parties to an escrow transaction 

or designated agents of those parties access to the records 

of the escrow transaction; and 

(f) failing to promptly distribute funds pursuant to 

escrow instructions. 

(2) Any licensee who engages in an unauthorized 

business practice is subject to the revocation or suspension 

of his THE LICENSEE'S license. 

NEW SECTION. Section 13. Investigations by director 

desist orde~ -- injunctions or other actions. (1) The 
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director may investigate, upon complaint or otherwise, if it 

appears that: 

(a) an escrow a~@ft~ BUSINESS is conducting its 

business in an unsafe and injurious manner or in violation 

of (this act) or any rule promulgated pursuant to [this 

act); or 

(b) a person is engaging in the escrow business 

without being licensed under the provisions of {this act]. 

(2) (a) If it appears to the director, upon sufficient 

grounds or evidence satisfactory to the director, that an 

escrow a9eftt BUSINESS has engaged or is about to engage in 

any act or practice in violation of [this act] or any rule 

or order issued pursuant to [this act] or that the assets or 

capital of any escrow business or company are impaired or 

the eserow--agen~~s LICENSEE 1 S affairs are in an unsafe 

condition, the director may summarily order the escrow agent 

BUSINESS to cease and desist from the act or practice or the 

director may apply to the district court of the first 

judicial district of Lewis and Clark County to enjoin the 

act or practice and to enforce compliance with (this act] or 

for any other app~opriate equitable relief. 

(b) Upon a proper showing, the court may: 

(i) grant a temporary restraining order, followed by a 

preliminary injunction and a permanent injunction; 

(ii) appoint a receiver for the defendant or 
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defendant's assets; 

(iii) cancel the licensee's license: and 

(iv) order other equitable remedies the court considers 

necessary and appropriate. 

{3) The court may not require the director to post a 

bond. 

NEW SECTION. Section 14. Subpoenas oaths 

examinations of witness and evidence. (l) In the conduct of 

any examination, investigation, or hearing, the director 

may: 

(a) compel the attendance of any person or obtain any 

documents by subpoena; 

(b) administer oaths; 

(c) examine any person under oath concerning the 

business and conduct of affairs of any person subject to the 

provisions of (this act]; and 

(d) require the production of any books, records, or 

papers relevant to the inquiry. 

(2) If a person refuses to Obey a subpoena issued to 

the director, the district court of the first judicial 

district of Lewis and Clark County or other district court 

having proper venue, upon application by the director, may 

order the person to produce documentary evidence or to give 

evidence ~ottchia~ RELATING TO the matter under investigation 

25 or in question. If a person fails to obey the order of the 
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court, the person may be punished by the court as contempt 

of court~ 

NEW SECTION. Section 15. Hearings and appeals. The 

provisions of the Montana Administrative Procedure Act, 

Title 2, chapter 4, part 6, apply to a contested case 

brought under [this act]. 

NEW SECTION. Section 16. Extension of authority. Any 

existing authority to make rules on 

provisions of [this act] is extended to 

[this act]. 

the subject of the 

the provisions of 

NEW-SBe~~eN~--~+en-~7~--stt~~~~~---e~emp~i~~.---~~hi~ 

aett-~~-exempt-£tom-the-~egisla~i¥e-~~dit--eoMmittee--repor~ 

provid~d-£or-ift-i-8-~e3. 

NEW SECTION. Section 17. Codification instruction. 

[Sections 1 through 15] are intended to be codified as an 

integral part of Title 32 and the provisions of Title 32 

apply to [sections 1 through 15]. 

NEW SECTION. Section 18. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of (this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

-End-
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1. Page 7, 
Strike: 
Insert: 

GOVERNOR'S AMENDMENTS 
TO SENATE BILL 303 

(REFERENCE COPY AS AMENDED) 
April 18, 1989 

line 14. 
"agent" 
"business" 

2. Page 13, line 6. 
Following: "agreement" 
Insert: "of all parties" 

3. Page 13, line 7. 
Following: "agreement" 
Insert: "or their assigns" 

-END-

sB 3o3 
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SENATE BILL NO. 303 

INTRODUCED BY THAYER, GOOD, WYATT, NISBET, 

STRIZICH, ME¥ER, SIMPKINS, PHILLIPS, O'CONNELL, 

AAFEOT, HALLIGAN, NOBLE, WALKER, MANNING, HAMMOND 

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING LICENSURE OF 

ESCROW ASBN~S BUSINESSES BY THE DEPARTMENT OF COMMERCE; 

REGULATING ESCROW BUSINESSES: PROVIDING FOR FEES AND 

PENALTIES~--ANB--PRB~tBfNS-AN-BMBMP~fBN-~8-~HB-SijNRfSB-AHBf~ 

R66ijfRBMBN~." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

it grants rulemaking authority to the director of the 

department of commerce to adopt rules to license and 

regulate escrow 89~"ts BUSINESSES. 

The legislature intends that the rules adopted be 

designed to protect property buyers in this state by 

requiring those who BUSINESSES THAT offer escrow services to 

become licensed and subject to state regulation and to 

prohibit certain unsound practices regarding the transaction 

of escrow services. 

The legislature further intends that the director: 

{1) make reasonable rules that do not extend, modify, 

or conflict with any law of this state or with any 

~n• , .. ,,,.,, .• couna1 
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reasonable implication of those laws; and 

(2) make or amend those rules o"ly-a£ter-ftear±"~-fer 

wh±eh-~ot~ee-has-been-9~Y~"· 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Title and purpose. (1) [This 

act] shall be known and may be cited as the "Regulation of 

Escrow A.9ent~ BUSINESSES Act". 

(2) It is the intent of the legislature that the 

escrow industry be supervised and regulated by the financial 

division of the department of commerce in order to protect 

the citizens of the state and to provide that the business 

practices of the escrow industry are fair and orderly among 

the members of the escrow industry, with due regard to the 

ultimate consumers in this important area of property 

protection. 

NEW SECTION. Section 2. Definitions. As used in [this 

act], unless the context requires otherwise the following 

definitions apply: 

(l) 11 Department" means the department of conunerce as 

provided for in Title 2, chapter 15, part 18. 

(2) "Director" means the director of the department of 

commerce. 

(3) ''Escrow" means any transaction in which one 

person, for the purpose of effecting the sale, transfer, 

-2- SB 303 
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encumbrance, or lease of real or personal property to 

another person or for the purpose of making payments under 

any encumbrance of the property, delivers any written 

instrument, money, evidence, title to real or personal 

property, or other thing of value to a third person to be 

held by that third person until the happening of a specified 

event or the performance of a prescribed condition, when the 

instrument, money, evidence, title, or thing of value is to 

be delivered by the third person to a grantee, grantor, 

promisee, promisor, obligee, obligor, bailee, or bailor or 

to any of his agents or employees pursuant to the written 

escrow instructions. 

t4t--ns~erew--~9en~u--mea~~--a--pe~son--~eq~ired--to-be 

%iee~sed-~nder-f~his-ae~t--w~o--%s--ee~~ying--on--an--e8e~ow 

bttsiness-. 

tStill 11 Escrow business" means a commercial activity 

characterized by the regular and continuous carrying on of 

escrow transactions. 

f6tffi 11 Licensee" means a person holding a valid 

license under (this act} as an escrow a~ent BUSINESS. 

t=ltffi "Person" means an individual, cooperative, 

association, company, firm, partnership, corporation, or 

other legal entity. 

NEW SECTION. Section 3. Exemptions. ( 1) The 

provisions of (this act} do not apply to the following: 
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[a) a person licensed by this state pursuant to Title 

37, chapter 61, as an attorney at law who is not actively 

engaged in the escrow business; 

(b) a person licensed by this state pursuant to Title 

37, chapter 50, as a public accountant who is not actively 

engaged in the escrow business; 

(c) a person whose principal business is that of 

preparing abstracts or making searches of title that are 

used as a basis for the issuance of any title insurance 

policy by a company doing business under the laws of this 

state relating to insurance companies if--~h~--~ee~ow 

~r8~~aetion-do~e-"ot-exeeed-99-l~9-daye AND THE PERSON IS 

REGULATED BY THE COMMISSIONER OF INSURANCE; 

(D) A FINANCIAL INSTITUTION, AS DEFINED IN 32-6-103, 

THAT HAS ITS ESCROW ACCOUNTS REGULARLY AUDITED OR EXAMINED. 

THE FINANCIAL INSTITUTION MUST SUPPLY A COPY OF THE MOST 

RECENTLY PREPARED AUDIT OR EXAMINATION TO THE DIRECTOR UPON 

HIS REQUEST. 

tdt~ except as provided in subsection (2), any 

broker licensed by the Montana board of realty regulation if 

he is per~arming an act: 

(i) in the course of or incidental to a single real 

estate transaction; and 

(ii) for which a real estate license is requirL·d; and 

tetl£J any person furnishing escrow services under the 
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order of a court. 

(2) Aft-aet-by-a--b~oker--~hat--eo~~~itttte~--aft--ese~ow 

~~aftsaetio~--may-not-e~eeed-a-pe~iod-o£-99-1~8-day~o A trust 

account of a broker licensed by the Montana board of realty 

regulation is not an escrow account within the meaning of 

{this act). 

NEW SECTION. Section 4. Exempt ion or except ion 

burden of proof. In any proceeding under [this act], the 

burden of proving an exemption or exception 

definition is upon the person claiming it. 

from a 

NEW SECTION. Section 5. Director powers and 

duties. (1) The director shall exercise general supervision 

and control over eserow-a9ent~ PERSONS doing escrow business 

in this state. 

{2) In addition to the other duties imposed upon him 

by law, the director shall: 

(a) adopt reasonable rules necessary to effectuate the 

purposes of [this act!; 

{b) conduct examinations and investigations that may 

be necessary to determine whether a person has engaged or is 

about to engage in any act or practice constituting a 

violation of any provisions of {this act)i 

(c) conduct examinations, investigations, and hearings 

necessary and proper for the efficient administration of 

[this act]; and 
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{dl establish fees commensurate with the costs of 

issuing the license and examining an ~se~ew--e~~~t~s escrow 

business. 

~~ECTION. Section 6. Application Eor license 

issuance. (1) A person must be licensed pursuant to [this 

actl a~--an--eserow--a9ert~ before engaging in an escrow 

business. 

(2) To obtain a license, an applicant shall file with 

the director an application for an escrow e~ent~s BUSINESS 

license. The application must be in writing, verified by 

oath, and in the form prescribed by the director. The 

application must set forth: 

(a) the location of the applicant's principal office 

and all branch offices in this state nftd-h±~-r~s±denee 

addre~~; 

{b) the name and form under which the applicant plans 

to conduct business; 

(c) the general plan and character cf the business; 

(d) the names, residences, and business addresses of 

any principals, partners, officers, trustees, and directors, 

specifying as to each his capacity and title; 

te) the experience and qualifications of the persons 

proposed to act as officers and managers; 

{f) the length of time the applicant has been engaged 

in the escrow bLl:~inPss; and 
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(g) any other relevant information the director 

requires. 

(3) The director shall grant and issue an escrow 

a~eft~~~ BUSINESS license if: 

(a) the director has received and filed the 

application specified in [this section]i and 

(b) the applicant has complied with all the 

requirements of [this act] and any rules promulgated under 

it. 

(4) An escrow a~ent BUSINESS shall immediately notify 

the department of any material change in the information 

contained in the application. 

NEW SECTION. Section 7. Transferability. An escrow 

agent BUSINESS license is not transferable 

The provisions of this section apply 

ownership of any escrow business, including 

or assignable-. 

to the change of 

the change of 

control over any corporation licensed as an escrow e~e~t 

BUSINESS. For purposes of this section, '1 change of control 11 

means the transfer of 25% or more of the outstanding voting 

stocK of the corporation. 

NEW SECTION. Section 8. Maintenance of records. ( 1) A 

licensee shall establish and maintain the books, accounts, 

and records necessary to enable the director at any time to 

determine whether the escrow transactions performed by the 

licensee comply with the provisions of (this act]. The 
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books, accounts, and records must be maintained in 

accordance with generally accepted accounting principles and 

good business practice. 

( 2) A licensee shall establish and maintain the 

following records concerning general accounts: 

(a) a general record reflecting the assets, 

liabilities, capital, income, and expense of the business, 

maintained in accordance with generally accepted accounting 

principles; 

(b) a cash receipt and disbursement journal~ and 

(c) a reconciliation of monthly statements to the 

general record. 

(3) The records referred to in subsections (1) and {2) 

must be reconciled at least once each month with the bank 

statements reflecting each escrow account. 

(4) A licensee shall preserve foe at least 3 years 

after the close of any escrow: 

(a) all bank statements reflecting each escrow account 

and records of monthly reconciliations of the statements to 

the general record; 

(b) all canceled checks drawn on each escrow account; 

(c) any additional records reflecting banking 

transactions regarding each escrow account, including copies 

of all receipts for funds transferred from other accounts 

into each escrow account; 
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(d) all statements of account~ 

{e) all escrow instructions and amendments to them: 

and 

(f) all additional records pertinent to each escrow 

transaction. 

April 

(5) tat A licensee shall PERFORM ONE OF THE FOLLOWING: 

1!1 file annually with the director, on or before 

30, a statement of its financial condition, 

transactions, and affairs as of the preceding December 31. 

The director may grant an extension, not to exceed 10 days, 

on or before the April 30 filing date if the licensee 

demonstrates good cause for an extension. The financial 

statement must be certified by an independent public 

accountant and must be in a form and contain the information 

prescribed by the director. 

tbt--f£--a%i--the--e~erow--~ra~~ae~±on~--of-two-or-mo~~ 

e~e~ow-~qene~-ar~-@neompa~~ed-in-one-anntla%-~tatement--of--a 

per~on--£arni~h±ng--e~erow-eerv%ee~,-~he-dtr~etor-may-perm~t 

ofte-~tatement-to-eonsttt~te-the-anntta%-f±i±ng-on--benalf--or 

the~e--e~e~ew-ageftt5~ (B) REQUEST THAT THE DIRECTOR EXAMINE 

THE FINANCIAL CONDITION, TRANSACTIONS, AND AFFAIRS OF THE 

LICENSEE PURSUANT TO PROCEDURES PRESCRIBED BY THE DIRECTOR. 

NEW SECTION. Section 9. Statement of account. A 

licensee shall provide a full statement of an escrow account 

established under an escrow agreement within 14 days of a 
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wcitten request made by a party to the escrow agreement. The 

statement must state: 

(1) credits to principal; 

(2) interest earned for the period; and 

{3) other information requested. 

NEW SECTION. Section 10. Deposit of funds required 

disbursement. (1) All money deposited in an escrow to be 

delivered upon the close of the escrow or upon any other 

contingency must be deposited in-a-bank-or-~avin9s-and--ioan 

a5~ee~atieft WITH A FINANCIAL INSTITUTION, AS DEFINED IN 

32-6-103, doing business in this state and must be kept 

separate, distinct, and apart from funds belonging to the 

escrow egen~ BUSINESS. The funds, when deposited, must be 

designated as "escrow accounts'' or given some other 

appropriate designation indicating that the funds are not 

the funds of the escrow a9ent BUSINESS. 

(2} A person may not knowingly keep or cause to be 

kept any funds or money in-ony--bank--or--~eving~--a~d--ioan 

a~~eeiatioft WITH A FINANCIAL INS~ITUTION, AS DEFINED IN 

32-6-103, under the heading of ''escrow accounts'' or any 

other name designating the funds or money as belonging to 

the clients of any escrow agene BUSINESS, except actual 

escrow funds deposited with the escrow age~t BUSINESS. 

(3) Escrow funds are not subject to execution or 

attachment on any claim against the escrow agent BUSINESS. 

-10- SB 303. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

.. 
SB 0303/04 

(4} Any interest received on funds deposited with an 

escrow ag~ft~ BUSINESS in connection with any escrow that 8re 

IS deposited in an authorized depository must be paid over 

to the depositing party to the escrow account and may not be 

transferred to an account of the escrow a9en~ BUSINESS. 

This section does not limit or restrain the right of the 

depositing party to contract with respect to the interest 

received on the deposits by an independent end--~Hb~eq~eftt 

agreement. 

(5) An escrow agent BUSINESS may not disburse funds 

from any escrow account until cash, items, or drafts in an 

amount sufficient to fund any disbursements from the account 

have been received and deposited in the account and are 

available for withdrawal from the account as a matter of 

right. For the purposes of this subsection: 

(a) ~Available for withdrawal from the account as a 

matter of right" means that the bank or savings and loan 

association in which an item has been deposited considers 

the item available for withdrawal as a matter of right and 

that a final settlement will occur in writing with respect 

to that item. 

(b) 11 Item" means any check, including a cashier's 

check, negotiable order of withdrawal, share draft, 

traveler's check, or money order. 

NEW s~CTION. Section 11. Fees. (1) (a) An applicant 
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for licensure shall pay a license fee set by the director, 

commensurate with the costs of licensing the applicant. 

(b) A licensee may be charged an examination fee based 

on the actual costs of the examination. 

(2) All fees collected by the department for the 

licensure and examination of escrow a9en~e BUSINESSES must 

be paid to the state treasurer to the credit of the state 

special revenue fund for use by the department in its 

licensure and examination functions under [this act]. 

NEW SECTION. Section 12. Unauthorized business 

practices --penalty. (1) Unauthorized business practices of 

escrow a9ene~ BUSINESSES include but are not limited to the 

following: 

(a) issuing, circulating, making use of, or 

publishing, by any means of communication, an advertisement 

indicating that a person is in the escrow business if that 

person is not a licensed escrow agent BUSINESS; 

(b} soliciting or accepting an escrow instruction or 

amended or supplemental escrow instruction containing any 

blank to be filled in after the signing or initialing of the 

escrow instruction or permitting any person to make any 

addition to, deletion from, or alteration of an escrow 

instruction or amended or supplemental escrow instruction 

unless the addition, deletion, or alteration is signed or 

initialed by 8lt--person~ THE AF~ECTED PARTY who signed or 
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initialed the escrow instruction or amended or supplemental 

escrow instruction prior to the addition, deletion, or 

alteration: 

(C) failing to carry out the escrow transactions 

pursuant to the written escrow instructions unless amended 

by the written agreement e£-aii-part~e~ OF ALL PARTIES to 

the escrow agreement OR THEIR ASSIGNS; 

(dl accepting any escrow transaction that requires or 

has required the prepayment, deduction, or withholding of 

any sum to cover payments on the indebtedness or any prior 

encumbrance if the payments are not due and payable to the 

mortgagee or obligee at the time the escrow is established. 

However, payments may be made on property taxes for the 

current year or for the next annual premium on hazard 

insurance. 

(e) refusing to allow parties to an escrow transaction 

or designated agents of those parties access to the records 

of the escrow transaction; and 

(f) failing to promptly distribute funds pursuant to 

escrow instructions. 

{2) Any licensee who engages in an unauthorized 

business practice is subject to the revocation or suspension 

of his THE LICENSEE'S license. 

NEW SECTION. Section 13. Investigations by director 

desist order -- injunctions or other actions. ( 1) The 
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director may investigate, upon complaint or otherwise, if it 

appears that: 

(a) an escrow aqent BUSINESS is conducting its 

business in an unsafe and injurious manner or in violation 

of [this actl or any rule promulgated pursuant to {this 

act]; or 

{b) a person is engaging in the escrow business 

without being licensed under the provisions of {this act). 

(2) (a) If it appears to the director, upon sufficient 

grounds or evidence satisfactory to the director, that an 

escrow agent BUSINESS has engaged or is about to engage in 

any act or practice in violation of [this actl or any rule 

or order issued pursuant to {this act} or that the assets or 

capital of any escrow business or company are impaired or 

the e~erow-a~~nt~s LICENSEE'S affairs are in an unsafe 

condition, the director may summarily order the escrow a9ent 

BUSINESS to cease and desist from the act or practice or the 

director may apply to the district court of the first 

judicial district of Lewis and Clark County to enjoin the 

act or practice and to enforce compliance with (this act) or 

for any other appropriate equitable relief. 

{b) Upon a proper showing, the court may: 

(i) grant a temporary restraining order, followed by a 

preliminary injunction and a permanent injunction; 

(ii) appoint a receiver for the defendant or 
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defendant's assets; 

(iii) cancel the licensee's license; and 

(iv) order other equitable remedies the court considers 

necessary and appropriate. 

(3} The court may not require the director to post a 

bond. 

NEW SECTION. Section 14. Subpoenas oaths 

examinations of witness and evidence. (l) In the conduct of 

any examination, investigation, or hearing, the director 

may: 

(a) compel the attendance of any person or obtain any 

documents by subpoena; 

(b) administer oaths; 

(C) examine any person under oath concerning the 

business and conduct of affairs of any person subject to the 

provisions of [this act]; and 

(d) require the production of any books, records, or 

papers relevant to the inquiry. 

(2) If a person refuses to obey a subpoena issued to 

the director, the district court of the first judicial 

district of Lewis and Clark County or other district court 

having proper venue, upon application by the director, may 

order the person to produce documentary evidence or to give 

evidence to~ehi~g RELATING TO the matter under investigation 

or in question~ If a person fails to obey the order of the 
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court, the person may be punished by the court as contempt 

of court. 

NEW SECTION. Section 15. Hearings and appeals. The 

provisions of the Montana Administrative Procedure Act, 

Title 2, chapter 4, part 6, apply to a contested case 

brought under [this act]. 

NEW SECTION. Section 16. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act] is extended to the provisions of 

[this act]. 

NEW-SB€~feN.--~~A-11.--stt~~~~e--e~emp~io~.----~~~~~ 

ae~f--~~--exemp~-£~om-~he-%eg±s%at~~~-a~di~-eomm±tt~~-~~port 

provided-£er-i~-z-B-z83. 

NEW SECTION. Section 17. Codification instruction. 

{Sections 1 through 15] are intended to be codified as an 

integral part of Title 32 and the provisions of Title 32 

apply to [sections 1 through 15]. 

NEW SECTION. Section 18. severability. If a part of 

[this act) is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

-End-
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