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INTRODUCED BY

A BILL FOR AN ACT ENTITLED:

"AN ACT PROVIDING A CREDIT

AGAINST MONTANA INCOME TAXES FOR AMOUNTS PAID BY AN EMPL.OYER
FOR DEPENDENT CARE ASSISTANCE FROVIDED TO OR ON BEHALF OF AN
EMPLOYEE; AMENDING SECTION 15-30-201, MCA; AND PROVIDING AN

APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. credit Ffor dependent care
assistance. (1) There is a credit against the taxes
otherwise due under this chapter allowable to an employer
for amounts paid or incurred during the taxable year by the
employer for dependent care assistance actually provided to
or on behalf of an employee if the assistance is furnished
by a licenged day-care provider and pursuant to a program
that meets the requirements of section B9(k) and 129(d)(2)
through (6) of the Internal Revenue Code,

(2} (a) The amount of the credit allowed under
subsection (1} is 50% of the amount paid or incurred by the
employer during the taxable year but may not exceed $2,500
of day-care assistance actually provided to or on behalf of

the employee.

{b} For the purposes of this subsectien, marital
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status must be determined under the rules of section
2l(e){3) and {4) of the Internal Revenue Code.

(c} In the case of an onsite facility, the amount upon
which the credit allowed under subsection {1} is based, with
respact to any dependent, must be based upeon utilization and
the value ¢of the services provided.

(3) An amount paid or incurred during the taxable year
of an employer in provid¢' .y ueperndent care assisctance to or
cn  behalf of any employee does not gualify For the credit
allowed under subsection (1) if the amount was paid or
incurred to an individual described in section 123%(c)(1l) or
(2) of the Internal Revenue Code.

{4) An amount paid or incurred by an employer to
provide dependent care assistance to or on behalf of an
employee does not qualify for the credit allowed under
subsection (1) if the amount is paid or incurred pursuant to
a salary reduction plan or is paid or incurred for services
not performed within this state.

(5) 1If the credit allowed under subsecticn (1) is
claimed, the amount o©of any deduction allowed or allowable
under this chapter for the amount that gualifies for the
credit (or upon which the credit is based) must be reduced
by the dollar amount of the credit allowed. The election to
claim a credit allowed under this section must be made at

the time of filing the tax return.

- INTRODUCED BILL
SB asa
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{6) The amount upon which the credit allowed under
subsection (1) is based may not be included in the gross
income of the employee to whom the dependent care assistance
is provided. However, the amount excluded from the income of
an employee under this section may not exceed the
limitations provided in section 129(b) of the Internal
Revenue Code. For purposes of Title 15, chapter 10, part 2,
with respect to an employee ta whom dependent care
assistance is provided, "wages" does not include any amount
excluded under this subsection. Amounts excluded under this
subsection do not gualify as expenses for which a deduction
is allowed to the employee under 15-30-121.

{7) Any tax credit otherwise allowable under this
section that is not used by the taxpayer 1in a particular
year may be carried forward and offset against the
taxpayer's tax liability for the next succeeding tax year.
Any credit remaining unused in the next succeeding tax year
may be carried forward and used in the second succeeding tax
year, and likewise through the fifth year succeeding the tax
year in which the credit was first allowed or allowable. A
credit may not be carried forward beyond the fifth
succeeding tax year.

(8) 1If the taxpayer is an § corporation, as defined in
section 1361 of the Internal Revenue Code, and the taxpayer

elects to take tax credit relief, the election may be made
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on behalf of the corporation's shareholders. A shareholder's
credit must be computed using the sharehclder’'s pro rata
share of the corporation's costs that qualify for the
credit., In all other respects, the effect of the tax credit
applies to the corporation as otherwise provided by law.

(8) For purposes of the credit allowed under
subsection (1}:

(a) The definitions and special rules contained in
section 129(e) of the Internal Revenue Code apply to the
extent applicahle,

(b) "Employer“ means an enployer carrying on a
business, trade, occupation, oOr profession in this state,

(c) "Internal Revenue Code" means the federal Internal
Revenue Code as amended and in effect on January L, 1989.

NEW SECTION. Section 2. Credit for dependent care
assistance. There is a credit against the taxes otherwise
due under this chapter allowable to an emplcyer for amounts
paid or incurred during the taxable year by the employer for
dependent care assistance, The credit must be computed 1in
accordance with the provisions of [sectiocn 11].

Section 3. Section 15-30-201, MCA, is amended to read:

*i5-30-201. Definitions. When used in 15-306-201
through 15-30-209, the following definitions apply:

(1) "Agricultural labor”

includes all services

performed on a farm or ranch in connection with cultivating

-4-
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the soil or in connection with raising or harvesting any
agricultural or horticultural commodity, including the
raising, shearing, feeding, caring for, training, and
management of livestock, bees, poultry, and fur-bearing
apimals and wildlife,

(2) “Employee" includes an officer, employee, or
elected public official of the United States, the state of
Montana, or any political subdivision therecf or any agency
or instrumentality of any-ene-or-mere-cf-the-foregeing the

United States, the state of Montana, or a  peclitical

subdivision thereof. The term "employee" also includes an

officer of a corporation.

(3} "Employer" means the person for whom an individual
performs or performed any service, of whatever nature, as
the an employee of sauch the person; except that if the
person for whom the individual performs or performed the
service does not have control of the payment of the wages
for such the service, the term "employer” means the person
having control of the payment of sumekr wages.

{4) "Wages" means all remuneration {other than fees
paid to a public official} for services performed by an
employee for his employer, including the cash value of all
remuneration paid in any medium other than cash, except that
sueh the term sha¥t does not include remuneration paid:

(a) for active service as a member of the regular
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armed forces of the United States, as defined in 10 U.S5.C.
101(33);

{b) for agricultural labor as defined in subsection
(1);

(cy for domestic gervice in a private home, local
college club, or lccal chapter of a college fraternity or
sorority;

(dy for casual labor not in the course of the
employer's trade or business performed in any calendar
quarter by an employee unless the cash remuneration paid for
sueh  the service is $50 or more and swch the service is
performed by an individual who is regularly employed by suen
the employer to perform sueh the service. For purposes of
this subsection (4)(d}, an individual is considered to be
regularly employed by an employer during a calendar quarter
only if:

(i) on each of some 24 days during sueh a quarter such

the individual performs service not in the course of the

employer's trade or business for sueh the employer for some

portion of the day service--net--in--the--ceurse--of-the
empioyerta-—crade-or-busineas; and

{ii) mueh the individual was regularly employed (as
determined under subsection (4){(d)(i)} by sneh the employer
in the performance of sueh service during the preceding

calendar gquarter;
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(e} for services by a citizen or resident of the
United States for a foreign government or an international
organization;

(£) for services performed by a duly ordained,
commissioned, or licensed minister of a church in the
exercise of his ministry or by a member of a religious order
in the exercise of duties required by suekh the aorder;

(g) (i} for services performed by an individual under
the age of 18 in the delivery or distribution of newspapers
elivery or distribution to
any point for subsequent delivery or distributicn; or

{ii) for services performed by an individual in and at
the time of the sale of newspapers or magazines to ultimate
consumers under an arrangement under which the newspapers or
magazines are to be sold by him at a fixed price, his
compensation being based on the retention of the excess of
suech the price over the amount at which the newspapers or
magazines are charged to him, whether or not he Iis
guaranteed a minimum amount of compensation for suaen the
service or 1s entitled to be «credited with the unsold
newspapers Or magazines turned back;

(h) for services not in the course of the employer's
trade or business to the extent paid in any medium other
than cash when such the payments are in the form of lodgings

or meals and such the services are received by the employee
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at the reguest of and for the convenience of the employer;

(i) to or for an employee as a payment for or a
contribution toward the c¢ost of any group plan or program
which benefits the employee, including but not limited to
life 1insurance, hospitalization insurance for the employee
or dependents, and employees' club activities;

(j} for national guard and reserve training as
provided in 5 U.S.C. 5517(d):

(k) as tips, in accordance with section 3402¢(k) of the
Internal Revenue Code of 1354, as amended and applicable on
January 1, 1983, received by persons for services rendered
by them to patrons of premises licensed to provide food,

beverage, or lodging;

(l) by an employer for dependent care assistance

actually provided to or on behalf of an employee and for

which a credit is allowed under [section 1 or 2], subject to

the Iimitations provided in section 129(b) of the Internal

Revenue Code as it read on January 1, 1989. {Subsection
{4){k) terminates on occcurrence of contingency--sec. 3, Ch.
634, L. 1983.)"

NEW SECTION. Section 4. codification instruction. (1)
{Section 1] 1is intended to be codified as an integral part
of Title 15, chapter 31, part 1, and the provisions of Title
15, chapter 31, part 1, apply to [secticn 1].

{2) [Section 2] is intended to be codified as an

—~8-
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integral part of Title 15, chapter 30, part 1, and the
provisions of Title 15, ¢hapter 30, part 1, apply to
[section 2].

NEW SECTION. Section 5. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisicons of
{[this act].

NEW SECTION. Section 6. applicability. {This  act]
applies to taxable years beginning after December 31, 1989.

~End-



STATE GF MONTANA - FISCAL NOTE
Form BD-15

In compliance with a written request, there is hereby submitted a Fiscal Note for SB282, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

An act providing a credit against Montana income taxes for amounts paid by an emplover for dependent care
assistance provided to or on behalf of an emplovee; and providing an applicability date.
ASSUMPTIONS:

1.

The proposed legislation applies to taxable vears beginning after December 31, 1989. so there is no fiscal
impact untii FY91.

2. Individual income taxes are estimated to be and $254.428.000Q0 in ¥FY91. (REAC)
3. Under current law, employees may exclude from gross income the cost of employer-provided child care. The
revenue loss attributable to this deduction is currently estimated to be $294,000 in FY%l. (Tax Expenditure
Report of the Department of Revenue)
4. The average effective tax rate for empicvees benefiting from the current law deduction is 67%. Therefore,
the total cost of emplover-provided child care for individual income tax is estimated to be $4,900,000 in
FY9l.
5. Fifty percent of the emplover-provided child care cost will be claimed as a tax credit.
6. This analysis does not factor in the potential impact of the $2,500 credit cap.
7. The vemzining fifty oorcent will continue *o be claimed as a deduction from gross income.
8. Department of Revenue expenditures will increase by $22,050 in FY91 and $3,120 in subsequent fiscal vears.
9. There are nc data upon which to base an estimate of the impact of this proposal on corporation license tax
revanue.
10. The proposal will have no fiscal impact on the Department of Family Services.
FISCAL TMPACT: Fy9u FY91
Reveniue Impact: Current Law Proposed Law Difference Current Law Proposed Law Difference
Ind. Income Tax NO IMPACT $254,428.,000 $251,831,000 ($2,597,000)
Fund Information:
General Fund $148,077,096 £146,565,642 ($1,511,454)
Foundation Program 80,908,104 8G,082,25 (825.8486)
Sinking Fund 25,442,800 25,183,100 (259,700)
Total $254,428,.000 $251,831,000 ($2,597,000)
Expenditure Impact:
(General Fund) $ -0~ $ 15,260 $ 15,260
Personal Services -0~ _ 6,790 6,790
Operating Expenses $ ~-Q0- $ 22,850 3 22,050
Total
(&) Sudlfodd /57 P

RAY

HACKLEFORD / BUDGET DIRECTOR DATE MTIEE HALLIGAN,
OFFICE OF BUDGET AND PROGRAM PLANNING

Yy SPONSOR DATE

Fiscal Note for SB282, as introduced

5B 252




STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for $SB282, on third reading.

DESCRIPTION OF PROPOSED LEGISLATION:

An act providing a credit against Montana income taxes for amounts paid by an employer for dependent care
assistance provided to or on behalf of an employee; and providing an applicability date.

ASSUMPTIONS:

1. The proposed legislation applies to taxable years beginning after December 31, 1989, so there is no fiscal
impact until FY91.

2. Individual income taxes are estimated to be $274,732,000 in FY91. (HJR 13)

3. Under current law, employees may exclude from gross income the cost of emplover-provided child care. The

revenue loss attributable to this deductieon is currently estimated to be $294,000 in FY91, which
approximates 1,000 employees (Tax Expenditure Report of the Department of Revenue).

4. The average effective tax rate for employees benefiting from the current law deduction is 6%. Therefore,
the total cost of employer-provided child care for individual income tax is estimated to be $4,900,000 in
FYO1.
5. Fifty percent of the employer-provided child care cost will be claimed as a tax credit.
6. This analysis does not factor in the potential impact of the $2,500 credit cap,
7. The remaining fifty percent will continue to be claimed as a deduction from gross income.
8. Department of Revenue expenditures will increase by $22,050 in FY91 and $3,120 in subsequent fiscal years.
9. There are no data upon which to base an estimate of the impact of this proposal on corporation license tax
revenue.
10. The proposal will have no fiscal impact on the Department of Family Services.
FISCAL IMPACT: FYO0 FY891
Revenue Impact: Current Law Proposed Law Difference Current Law Proposed Law Difference
Ind. Income Tax NO IMPACT $274,732,000 $272,135,000 {$2,597,000)
Fund Information:
General Fund $159,894,024 $158,382,570 ($1,511,454)
Foundation Program 87,364,776 86,538,930 (825,846)
Sinking Fund 27,473,200 27,213,500 (259,700)
Total $274,732,000 $272,135,000 ($2,597,000)
Expenditure Impact:
(General Fund) $ -0- $ 15,260 $ 15,260
Personal Services -0- 6,790 6,790
Operating Expenses $ -0- $ 22,050 $ 22,050
Total
L
P ane 5__9/19/%4  yoy-ps
DAVE LEWIS, BUDGET DIRECTOR DATE KE HALLYGAN, yR}ﬁRY SPONSOR DATE
OFFICE OF BUDGET AND PROGRAM PLANNING

Fiscal Note for SB282, on third reading

S8 192 - Revised
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APPROVED BY COMMITTEE
ON TAXATION

SENATE BILL NO. 282
INTRODUCED BY HALLIGAN, VINCENT, GAGE,
CRIPPEN, FARRELL, NORMAN
A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING A CREDIT
AGAINST MONTANA INCOME TAXES FOR AMOUNTS PAID BY AN EMPLOYER
FOR DEPENDENT CARE ASSISTANCE PROVIDED TO OR ON BEHALF OF AN
EMPLOYEE; AMENDING SECTION 15-30-201, MCA; AND PROVIDING AN

APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. cCredit for dependent care
assistance, (1) There is a credit against the taxes
otherwise due under this chapter allowable to an employer
for amounts paid or incurred during the taxable year by the
employer for dependent care assistance actually provided to
or on behalf of an employee if the assistance is furnished
by a REGISTERED OR licensed day-care provider and pursuant
ta a program that meets the requirements of section 89(k)
and 129(d)(2) through (6) of the Internal Revenue Code.

{2) {a) The amount of the credit allowed under
subsection (1)} is 50% of the amount paid or incurred by the
employer during the taxable year but may not exceed $2,500
of day-care assistance actually provided to or on behalf of

the employee.
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tby For the purposes of this subsection, marital
status must be determined under the rules of section
21(e){3) and (4) of the Internal Revenue Code,

{c) In the case of an onsite facility, the amount upon
which the credit allowed under subsection (1) is based, with
respect to any dependent, must be based upon utilization and
the value of the services provided.

{3). An amount paid or incurred during the taxable year
of an employer in providing dependent care assistance to or
an  behalf of any employee does not qualify for the credit
allowed under subsection (1) if the amount was paid or
incurred to an individual described in section 129{c)(1) or
{2) of the Internal Revenue Code.

{4) An amount paid or incurred by an employer to
provide dependent care assistance to or on behalf of an
employee does not qualify Eor the credit allowed under
subsection (1) if rhe amount is paid or incurred pursuant to
a salary reduction plan or is paid or incurred for services
not performed within this state.

(5) If the credit allowed under subsection (1) is
claimed, the amount of any deduction allowed or allowable
under this chapter for the amount that gqualifies for the
credit (or upon which the credit is based) must be reduced
by the dollar amount of the credit allowed. The election to

claim a credit allowed under this section must be made at

-2- SB 282
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the time of filing the tax return.

[6) The amount upon which the credit allowed under
subsection (1) is based may not be included in the gross
incame of the emplayee to whom the dependent care assistance
is provided. However, the amount excluded from the income of
an employee under this section may not exceed the
limitations provided in section 129{b) of the Internal
Revenue Code. For purposes of Title 15, chapter 30, part 2,
with respect tco an employee to whom dependent carce

assistance is provided, "wages" does not include any amount

subsection do not qualify as expenses for which a deduction
is allowed to the employee under 15-30-121.

{7) Any tax credit otherwise allowable wunder this
section that is not used by the taxpayer in a particular
year may be carried forward and offset against the
taxpayer's tax liability for the next succeeding tax year.
Any c¢redit remaining unused in the next succeeding tax year
may be carried forward and used in the second succeeding tax
year, and likewise through the Fifth year succeeding the tax
year in which the credit was first allowed or allowable. A
credit may not be carried forward beyond the fifth
succeeding tax year.

(8) If the taxpayer is an S corporation, as defined in

section 1361 of the Internal Revenue Code, and the taxpayer
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elects to take tax credit relief, the election may be made
on behalf of the corporation's sharehclders. A shareholder's
credit must be computed using the shareholder's prc rata
share of the corporation's costs that gqualify for the
credit. In all other respects, the effect of the tax credit
applies to the corporation as otherwise provided by law.

{9) For purposes of the credit allowed under
subsection {1}:

(a) The definitions and special rules contained in
section 129{e) of the Internal Revenue Code apply to the
extent applicable,.

(b) “Employer" means an employer carrying on a
business, trade, occupation, or profession in this state.

(c) "Internal Revenue Code" means the federal Internal
Revenue Code as amended and in effect on January 1, 1989.

NEW SECTION. Section 2. credit For dependent care
assistance. There is a credit against the taxes otherwise
due under this chapter allowable to an employer for amounts
paid or incurred during the taxable year by the employer for
dependent care assistance. The credit must be computed in
accordance with the provisions of [section 1.

Section 3. section 15-30-201, MCA, is amended to read:

"15-30~-201. Definitions. When used in 15-30-201
through 15-30-209, the following definitions apply:

{1) "Agricultural labor® includes all services

_a- SB 282
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performed on a farm or ranch in connection with cultivating
the soil or in connection with raising or harvesting any
agricultural or horticultural commedity, including the
raising, shearing, feeding, caring for, training, and
management of livestock, bees, poultry, and fur—bearing
animals and wildlife.

(2) "Employee" includes an officer, employee, or
elected public cofficial of the United States, the state of
Montana, or any political subdivision thereof or any agency
or instrumentality of any-ene-or-more-of-the-foregeing the

United G5States, the state of Montana, or a political

subdivision thereof. The term "employee" alsoc includes an

officer of a corporation.

(3) "Employer" means the person for whom an individual
performs or performed any service, of whatever nature, as
ehe an employee of sueh the person; except that if the
person for whom the individual performs or performed the
service does not have control of the payment of the wages
for sweh the service, the term "employer" means the person
having control ¢f the payment of sdeh wages.

(4) "Wages" means all remuneration (cother than fees
paid to a public official) for services performed by an
employee for his employer, including the cash value of all
remuneration paid in any medium other than cash, except that

sach the term ahatit does not include remuneration paid:
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(a) for active service as a member of the regular
armed forces of the United States, as defined in 10 U.S.C.
101(33);

(b) for agricultural labor as defined in subsection
(1)

(c) for domestic service in a private home, local
college club, or local chapter of a college fraternity or
SO0rority;

(dy for casual labor not im the course of the
employer's trade or business performed in any calendar
quarter by an employee unless the cash remuneration paid for
sueh  the service is $50 or more and sueh the service is
performed by an individual whoe is regularly employed by such
the employer to perform sueh the service. TFor purposes of
this subsection ({4)(d), an individual is considered to be
reqularly employed by an employer during a calendar gquarter
only if:

(i) on each of seme 24 days during sseh a guarter sueh

the individual performs service not in the course of the

employer's trade or business for saeh the emplcyer for some

portion of the day service--net--in--the--course—-of-the
emptoyeria-trade-or-business; and

(ii) sueh the individual was regqularly employed ({as
determined under subsection (4)(d)(i)) by suweh the employer

in the performance of sueh service during the preceding

-6- 5B 282
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calendar gquarter:;

(e} for services by a citizen or resident of the
United States for a fcreign government or an international
organization;

(f) for services performed by a duly ordained,
commissioned, or licensed minister of a church in the
exercise of his ministry or by a member of a religlous order
in the exercise of duties required by such the order:

{g) (i) for services performed by an individual under
the age of 18 in the delivery or distribution of newspapers
or shoupping news, not including delivery or distribution to
any point for subseguent delivery or distribution; or

(1i) for services performed by an individual in and at
the time of the sale of newspapers or magazines to ultimate
consumers under an arrangement under which the newspapers or
magazines are to be sold by him at a fixed price, his
compensation being based on the retention of the excess of
such the price over the amount at which the newspapers or
magazines are charged to him, whether or not he |is
guaranteed a minimum amount of compensation for anch the
service or 1is entitled to be credited with the unsold
newspapers or magazines turned back:

{h)y for services not in the course of the employer's
trade or business to the extent paid in any medium other

than cash when sueh the payments are in the form of lodgings
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or meals and sueh the services are received by the employee
at the reguest of and for the convenience of the emplaoyer;

(1) to or for an employee as a payment for or a
contribution toward the cost of any group plan or program
which benefits the employee, including but not limited to
life insurance, hospitalization insurance for the employee
or dependents, and employees' club activities;

(j) feor nationmal guard and reserve training as
provided in 5 U.S.C. 65517(d);

(k) as tips, in accordance with section 3402(x}) Of the
Internal Revenue Code of 1954, as amended and applicable on
January 1, 1983, received by persons for services rendered
by them to patrons of premises licensed to provide food,
beverage, or lodging;

(1) by an employer for dependent care assistance

actually provided to or on behalf of an emplovee and for

which a credit is allowed under {secticn 1 or 2], subject tc

the limitations provided in section 129(b) of the Internal

Revenue Code as it read on January 1, 198%9. {Subsection

{(4)(k) terminates on occurrence of contingency--sec. 3, Ch.
634, L. 198131.)"

NEW SECTION. Section 4. codification instruction. (1)
[Section 1] 1is intended to be codified as an integral part
of Title 15, chapter 31, part 1, and the provisions of Title

15, chapter 31, part 1, apply to [section 1l].
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(2) [Section 2] is intended to be codified as an
integral part of Title 15, chapter 30, part 1, and the
previsieons of Title 15, chapter 30, part 1, apply to
[section 2],

NEW SECTION. Section 5. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of
[this act].

NEW SECTION. Section 6. Applicability. [This act]
applies to taxable years beginning after December 31, 1989.

-End-
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SENATE BILL NO. 282
INTRODUCED BY HALLIGAN, VINCENT, GAGE,

CRIPPEN, FARRELL, NORMAN

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING A CREDIT
AGAINST MONTANA INCOME TAXES FOR AMOUNTS PAID BY AN EMPLOYER
FOR DEPENDENT CARE ASSISTANCE PROVIDED TO OR ON BEHALF OF AN
EMPLOYEE; AMENDING SECTION 15-30-201, MCA; AND PROVIDING AN
APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. credit for dependent care
asaistance. (1) There is a credit against the taxes
otherwise due under this chapter allowable to an employer
for amounts paid or incurred during the taxable year by the
employer For dependent care assistance actually provided to
or on behalf of an employee if the assistance is furnished
by a REGISTERED OR licensed day-care provider and pursuant
to a program that meets the requirements of section 83(k)
and 129¢(d)(2) through (6) of the Internal Revenue Code.

{2) (a) The amount of the credit allowed under
subsection (1) is 50% of the amount paid ar incurred by the
employer during the taxable year but may not exceed $2,500

of day-care assistance actually provided to or on behalf of

£

the employee.
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(b) For the purposes of this subsection, marital
status must be determined under the rules of section
21(e)(3) and (4) of the Internal Revenue Code.

{c) In the case of an onsite facility, the amount upon
which the credit allowed under subsection (1) is based, with
respect to any dependent, must be based upon utilization and
the value of the services provided.

{3} An amount paid or incurred during the taxable year
of an employer in providing dependent care assistance to or
on behalf of any employee does not qualify for the credit
allowed under subsection {1} if the amount was paid or
incurred to¢ an individual described in sectiocon 129(c}({l) or
{2) of the Internal Revenue Code.

{4) An amount paid or incurred by an employer to
provide dependent care assistance to or on behalf of an
employee does not gqualify for the credit allowed under
subsection {1) if the amount is paid or incurred pursuant to
a salary reduction plan or is paid or incurred for services
not performed within this state.

{5) If the credit allowed under subsection (1) 1is
claimed, the amount of any deduction allowed or allowable
under this chapter for the amount that gualifies for the
credit (or upon which the credit is based) must be reduced
by the dollar amount of the credit allowed. The election to

claim a credit allowed under this section must be made at

-2- S8 282
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the time of Filing the tax return.

(6) The amount upon which the credit allcowed under
subsection (1) is based may not be included in the groas
income of the employee to whom the dependent care assistance
is provided. However, the amount excluded from the income of
an employee under this section may not exceed the
limitations provided in section 129(b) of the Internal
Revenue Code. For purposes of Title 15, chapter 30, part 2,
with respect to an employee to whom dependent care
assistance is provided, "wages" does not include any amount
excluded under thié subsection. Amounts excluded under this
subsection do not qualify as expenses for which a deduction
is allowed to the employee under 15-30-121.

{(7) Any tax credit otherwise allowable under this
section that is not used by the taxpayer in a particular
year may be carried forward and offset against the
taxpayer's tax liability for the next succeeding tax year.
Any credit remaining unused in the next succeeding tax year
may be carried forward and used in the second succeeding tax
year, and likewise through the fifth year succeeding the tax
year in which the credit was first allowed or ailowable. A
credit may nok be carried forward beyond the fifth
succeeding tax year.

(8) If the taxpayer is an S corporation, as defined in

gection 1361 of the Internal Revenue Code, and the taxpayer
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elects to take tax credit relief, the election may be made
on behalf of the corporation's shareholders. A sharebolder’s
credit must be computed using the shareholder’s pro rata
share of the corporation's costs that qualify for the
credit. In all other respects, the effect of the tax credit
applies to the corporation as otherwise provided by law.

(9) For purposes of the credit allowed under
subsection (1):

{a) The definitions and special rules contained in
section 129{e) of the Internal Revenue Code apply to the
extent applicable.

{b) “Employer" means an employer carrying on a
business, trade, occupation, or profession in this state.

{c) *“Internal Revenue Code" means the federal Internal
Revenue Code as amended and in effect on January 1, 1989,

NEW SECTION. Section 2. cCredit for dependent care
assistance. There is a credit against the taxes otherwise
due under this chapter allowable to an employer for amounts
paid or incurred during the taxable year by the employer for
dependent care assistance. The credit must be computed in
accordance with the provisions of [section 11].

Section 3. Section 15-30-201, MCA, is amended to read:

*15-30-201. Definitions. When used in 15-30-201
through 15-30-209, the following definitions apply:

(1) "Agricultural labor™ includes all services

-4- SB 282
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performed on a farm or ranch in connection with cultivating
the s0il or in connection with raising or harvesting any
agricultural or horticultural commodity, including the
raising, shearing, [feeding, caring for, training, and
management of livestock, bees, poultry, and fur-bearing
animals and wildlife.

(2) “Employee" includes an officer, emplayee, or
elected public official of the United States, the state of
Hontana, or any pelitical subdivision thereof or any agency
or instrumentality of any-one-or-more-of-the-foregeing the

United States, the state of Montana, or a political

subdivision thereof. The term "employee” also includes an

officer of a corporation.

(3) T"Employer" means the person for whom an individual
performs or performed any service, of whatever nature, as
the an employee o©of swch the person; except that if the
person for whom the individual performs or performed the
service does not .have control of the payment of the wages
for sueh the service, the term "“employer” means the person
having control of the payment of such wages.

(4) “Wages" means all remuneration {other than Eees
paid to a public official} for services performed by an
employee for his employer, including the cash value of all
remuneration paid in any medium other than cash, except that

such the term shati does not include remuneration paid:
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(a) for active service as a member of the reqular
armed forces of the United States, as defined in 10 U.5.C.
101(33);

(b) for agricultural labor as defined in subsection
(1}):

{c) for domestic service in a private home, local
college club, or local chapter of a college fraternity or
sorority:

(d) for casual labor not in the course of the
employer’'s t?éde or business performed 1in any calendar
quarter by an employee unless the cash remuneration paid for
such the service is $50 or more and suweh the service is
performed by an individual who is regularly employed by such
the employer to perform such the service. For purposes of
this subsection (4)(d}, an individual is considered toc be
reqgularly employed by an employér during a calendar quarter
only if:

(i) on each of some 24 days during sueh a quarter such

the individual performs service not in the course of the

employer's trade or business for sueh the employer for some

portion of the day service--net--in--the--course--of-the
empioyetris-trade-or-business; and

{(ii) aueh the individual was regularly employed (as
determined under subsection (4)(d)(i)) by sueh the employer

in the performance of sweh service during the preceding

-6- SB 282
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calendar quarter;

(el for services by a citizen or resident of the
United States for a foreign government or an international
arganization;

() Eor services performed by a duly ordained,
commissioned, or licensed minister of a church in the
exercise of his ministry or by a member of a religious order
in the exercise of duties required by such the order;

{g) (i) for services performed by an individual under
the age of 1B in the delivery or distribution of newspapers
or shopping news, not including delivery or distribution to
any point for subsequent delivery or distribution; or

(ii) for services performed by an individual in and at
the time of the sale of newspapers or magazines to ultimate
consumers under an arrangement under which the newspapers or
magazines are to be sold by him at a fixed price, his
compensation being based on the retention of the excess of
such the price over the amount at which the newspapers or

magazines are charged te him, whether or not he is

guaranteed a minimum amount of compensation for sueh the

service or is entitled to be credited with the unsold
newspapers or magazines turned back;

{h) For services not in the course of the employer's
trade or business to the extent paid in any medium other

than cash when such the payments are in the form of lodgings
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or meals and such the services are received by the employee
at the request of and for the convenience of the employer;

[i} to or fer an employee as a payment for or a
contribution toward the cost of any group plan or program
which benefits the employee, including but not limited to
life insurance, hospitalization insurance for the employee
or dependents, and employees' club activities;

{j) for national guard and reserve training as
provided in 5 U.S.C. 5517(d);

(k) as tips, in accordance with section 3402(k) of the
Internal Revenue Code of 1954, as amended and applicable on
January 1, 19B3, received by persons for services rendered
by them to patrons of premises licensed to provide food,
beverage, or lcdging;

{1) by an employer for dependent care assistance

actually provided to or on behalf of an employee and for

which a credit is allowed under [(section 1 or 2], subiect to

the limitations provided in section 129(b) of the Internal

Revenue Code as it read on January 1, 1989. (Subsection

{(4)(k) terminates on occurrence of contingency--sec. 3, Ch.
634, L. 1983.)"

NEW SECTION. Section 4. codification instruction. (1)
[Section 1] is intended to be codified as an integral part
of Title 15, chapter 31, part 1, and the provisions of Title

15, chapter 31, part 1, apply to [section 1].
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(2) [Section 2] is intended to be codified as an
integral part of Title 15, chapter 30, part 1, and the
provisions of Title 15, chapter 30, part 1, apply ko
[section 2}.

NEW SECTION. Section 5. Extension of authority. Any
existing authority to make rules on the subject o©Ff the
provisions of [this act] is extended to the provisions of
[this act].

HEW SECTION. Section 6. Applicability. [This act]
applies to taxable years beginning after December 31, 1989,

-End-
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COMMITTEE OF THE WHOLE AMENDMENT
SENATE BILL 282
Representative Mark O'Keefe

April 19, 1989 3:31 pm
Page 1 of 1

Mr. Chairman: I move to amend SENATE BILL 282 (third reading
copy =- blue).

And, that such amendments to SENATE BILL 282 read as follows:

1. Page 1, line 22.
Strike: "50%"
Insert: "15%"

2, Page 1, line 23,
Following: "but"
Insert: "the credit"
Following: "exceed"
Strike: "$2,500"
Insert: "§1,250"

HOUSE
Sk282
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SENATE BILL NO. 282
INTRODUCED BY HALLIGAN, VINCENT, GAGE,
CRIPPEN, FARRELL, NORMAN
A BILL FOR AN ACT ENTITLED: “"AN ACT PROVIDING A CREDIT

AGAINST MONTANA INCOME TAXES FOR AMOUNTS PAID BY AN EMPLOYER
FOR DEPENDENT CARE ASSISTANCE PROVIDED TO OR ON BEHALF OF AN
EMPLOYEE; AMENDING SECTION 15-30-201, MCA; AND PROVIDING AN

APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

MEW SECTION. Section 1. Credit for dependent care
assistance. {1) There 1is a credit against the taxes
otherwise due under this chapter aliowable to an employer
for amounts paid or incurred during the taxable vear by the
employer for dependent care assistance actually provided to
or on behalf of an employee if the assistance is furnished
by a REGISTERED OR licensed day-care provider and pursuant
to a program that meets the requirements of section 89(k)
and 129{d){2) through {(6) of the Internal Revenue Code.

(2) (a} The amount of the credit allowed under
subsection (1) is 508% 15% of the amount paid or incurred by
the employer during the taxable year, but THE CREDIT may not
exceed $27586 $1,250 of day-care assistance actually

provided to or on behalf of the employee.
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(b} For the purposes of this subsection, marital
status must be determined under the rules of section
21(e)(3) and (4) of the Internal Revenue Code.

(c) In the case of an onsite facility, the amasunt upon
which the credit allowed under subsection (1) is based, with
respect to any dependent, must be based upen utiiization and
the value of the services provided.

(3) An amount paid or incurred during the taxable year
of an employer in providing dependent care assistance to  Qr
on  behalf of any employee dces not qualify for the credit
allowed under subsection (1) if the amount was paid or
incurred to an individual described in section i29(c)(l) or
{2) of the Internal Revenue Code.

{4) An amount paid or incurred by an employer to
provide dependent care assistance to or on behalf of an
employee does not qualify for the credit allowed under
subsection (1) if the amount is paid or incurred pursuant to
4 salary reduction plan or is paid or incurred fsr services
noet performed within this state.

(5) If the credit allowed under subsection {1} is
claimed, the amount of any deduction allowed or allowable
under this chapter for the amount that qualifies for the
credit (or upon which the credit is based} must be reduced

by the dollar amount of the credit allowed. The election to

claim a credit allowed under this section must be made at
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the time of filing the tax return.

{6) The amount upon which the credit allowed under
subsection (1) is based may not be included in the gross
income af the employee to whom the dependent care assistance
is provided. However, the amount excluded from the income of
an employee under chis section may not exceed the
limitations provided in section 129(b) of the Internal
Revenue Code. For purposes of Title 15, chapter 30, part 2,

with respect to an employee to whom dependent care

excluded under this subsection. Amounts excluded under this
subsection do not gualify as expenses for which a deduction
is allowed ta the empicoyee under 15-30-121.

{7) Any tax credit otherwise allowable under this
section that is not used by the taxpayer in a particular
year may be carried forward and offset ‘against the
taxpayer's tax liability for the next succeeding tax year.
Any credit remaining unused :in the next succeeding tax year
may be carried forward and used in the second succeeding tax
year, and likewise through the fifth year succeeding the tax
year in which the credit was first allowed or allowable. A
credit may not be carried forward beyond the £fifth
succeeding tax year.

(8) If the taxpayer is an 8 corporation, as defined in

section 1361 of the Internal Revenue Code, and the taxpayer
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elects to take tax credit relief, the election may be made
on behalf of the corporation's shareholders. A shareholder's
credit must be computed using the shareholder's pro rata
share of the corpcraticon's costs that gqualify for the
credit. In all other respects, the effect of the tax credit
applies to the corporation as otherwise provided by law.

(9} For purposes aof the credit allowed under
subsection {1):

(a) The definitions and special rules c¢ontained in
section 129(e) ot the Interpal Revenue Code apply to the
extent applicable.

(b} “Employer” means an employer carrying on a
business, trade, accupation, or profession in this state.

(¢} "Internal Revenue Code" means the federal Internal
Revenue Code as amended and in effect on January 1, 1989.

NEW SECTION. Section 2. Credit for dependent care
assistance. There is a credit against the taxes otherwise
due under this chapter allowable to an empleyer [2r amounts
paid or incurred during the taxable year by the employer feor
dependent care assistance. The credit must be computed in
accordance with the provisions of [section 1].

Section 3. Section 15-30-201, MCA, is amended to read:

“15-30-201. Definitions. When used in 15-30-201
through 15-~30-209, the following definitions apply:

(1) "Agricultural labor® includes all services

4= SR 242
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performed on a farm or ranch in connection with cultivating
the soil or in connection with raising or harvesting any
agricultural or horticultural :ommodity, including the
raising, shearing, feeding, caring Ffor, training, and
management of livestock, bees, poultry, and fur-bearing
animalsband wildlife.

{2} "Employee" includes an officer, employee, or
elected public official of the United States, the state of
Montana, or any political subdivision thereaf or any agency
or instrumentality of any-one-er-mare-af-ene-ferezoing the

United States, the state of Montana, 9r & political

subdivision thereof. The term “employee" also includes an

officer of a corporation.

{3) "Employer" means the perscn for whom an individual
performs or performed any service, of wharsver nature, as
the an employee of sw2ew the person: except fthat if the
person for whom the individual performs or performed the
service does not have control of the paymert c¢f the wages
for such the service, the rerm "enployer” means the person
having control of the payment of smeh wages.

{4) "wWages" means all remuneration (cther than fees
paid to a public official) for services performed by an
employee for his employer, including the cash value of all
remuneration paid in any medium other than cash, except that

such the term shatl does not include remuneration paid:
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{a) for active service as a member of the regular

armed forces of the United States, as defined in 10 U.S.C.

101(33);

(b) for agricultural labor as defined in subsection

(1)

(c) for demestic service in a private home, lccal
college ¢lub, 2r 1:cai cnapter of a ceollege fraternity or
sarority;

(édy for casua: labor naot in the <course of the
emplaver's trade Or Dusiness performed in  any calendar
guarter by an employee unless the cash remuneration paid for
soeh  the service is  $50 or more and swek the service 1s
performed by an individual who is reqularly ‘mployed by sach
the employer to perform sueh the service. For purposes of

rhis subsection (J4)(d), an individual is considered to bhe

Cie

regularly employed bv zn emplover during a calendar guarcter
anly if:
{i) on each of seme 24 days during =uch a quarrer such

the 1individual perfcrms service not in_the course cof the

employer's trade or business for sueh the employer for some

portion of the day service--net--ia—-the--econrse--of-the
empioyerts-trade-or-bustnesas; and

(ii} sweh the individual was regularly employed (as
determined wunder subsection (4)(d)}{i))} by suekr the employer

in the performance of eueh service during the preceding
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calendar quatter:

te} for services by a citizen or resident of the
United States for a foreign government or an international
organjization;

() for services performed by a duly ordained,
commissioned, or licensed minister c¢f a church irn the
exercise of his ministry or by a member of a religious order
in the exercise of duties reguired by sueh the order:

(g) (i) for services performed by an individual under
the age of 18 in the delivery or distriburinn of newspapers
or shopping news, not ncluding delivery or distribution to
any pcint for subseguent delivery or distribution; or

{i11) for services performed by an individual in and at
the time of the sale of newspapers or magazines to ultimate
consumers under an arrangement under which the newspapers or
magazines are to be scld by hnim at a fixed price, his
compensation being based on the retention of the excess of
sach the price over the amount a* which the newspap-rs or
magazines are charged to him, whether oOr not he is
guaranteed a minimum amcunt of cowpensation for sueh the
service or is entitled to be credited with the unsold
newspapers or magazines turned back;

(h) for services not in the course of the employer's
trade or business to the extent paid in any medium cther

than cash when such the payments are in the form of lodgings
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or meals and such the services are received by the employee
at the reguest of and for the convenience of the employer:

{i) to or for an employee as a payment for or a
contribution toward the c¢ost of any group plan ar program
which benefits the employee, including but not limited to
life insurance, hospitalization insurance for the employee
or dependenis, and emplcoyees' club activities;

[j) Lor mnaticnal guard and reserve training as
provided in 5 U.8.C. 5517(d};

(k) as rips, in aceordance with secrion 1402(k) of rhe
Internal Revenue Ccde cof 1954, as amended and applicable on
January 1, 1983, received by persons for services rendered
by them to patrons of premises licensed to provide food,

beverage, or lodging;

{1) by an employer for dependent care assistance

actually provided to or on behalf of an employee and for

which a credit is allowed under [section 1 or 2}, subject to

the limitations provided in section 123(b) ef the Internal

Revenue Code as it read on January 1, 1989. (Subsection

(4)(k) terminates on occurrence of contingency--sec. 3, Ch.
634, L. 1983.)"

NEW SECTION. Section 4. cCodification instruction. (1)
{section 1] is intended to be codified as an integral part
of Title 1%, chapter 31, part 1, and the provisions of Title

19, chapter 31, part 1, apply to [section 1}.
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(2) [Section 2] is intended to be codified as an
integral part of Title 15, chapter 30, part i, and the
provisions of Title 15, chapter 30, part 1, apply to
[section 2].

NEW SEcTION. Section 5. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of (this act] is ex ended to the provisions of
{this act}.

NEW SECTION. Section 6. Applicabitity. [This act ]
applies to taxable years beginning after December 31, 1989.

-~End-
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