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A BILL FOR AN ACT 

Wh~tet' 
ENTITLED: "AN ACT ADOPTING LAWS TO 

REGULATg MONTANA CAPTIVE INSURERS; AND AMENDING SECTIONS 

17-7-502 AND 33-2-708, MCA." 

BE IT ENACTED BY TBE LEGISLATURE OF TBE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections 1 

through 19] may be cited as the "Montana Captive Insurers 

Act 11
• 

NEW SECTION. Section 2. Definitions. As used in 

(sections l through 19], the following definitions apply: 

( l) "Affiliated company.. means a company which, by 

virtue of common ownership, control, operation, or 

management, is the same corporate system as a parent 

company, an industrial insured, or a member organization. 

(2} "Association• means a legal association of 

individuals, corporations, partnerships, or associations 

that has been in continuous existence for at least 1 year 

and .,.,hose members collectively: 

(a) own, control, or hold with power to vote all of 

the outstanding voting securities of an association captive 

insurer that is incorporated as a stock insurer; or 

(b) have complete voting control over an association 

~,. , • .,,.,, •• c~" 
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captive insurer that is incorporated as a mutual insurer. 

(3} "Association captive insurer" medns a company that 

insures risks of the member organizations of the association 

and their affiliated companies. 

{ 4) "Captive insurer •• means a pure captive insurer, 

association captive insurer, or industrial insured captive 

insurer formed or authorized under [sections 1 through 19). 

(5) ,.Excess workers' compensation insurance" means, in 

the case of an employer that has insured or self-insured its 

workers' compensation risks in accordance with appiicahle 

state law, insurance in excess of a specified per-incidellt 

or aggregate limit. 

(6) ••Industrial insured" means an insured: 

{a) who procures the insurance of a risk by using the 

services of a full-time employee acting as an insurance 

manager or buyer; 

(b) whose aggregate annual premiums for insurance on 

all risks total at least $25,000; and 

(c) who has at least 25 full-time employees. 

(7) ''Industrial insured captive insurer'' means a 

company that insures risk.~ of the industrial insureds that 

comprise the industLial insured group and the group's 

affiliated companies. 

{8) "Industrial insured group" means either: 

(a) a group of industrial insureds that collectively: 

-2- INTRODUCED BILL 
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(i) Qwn, control, or hold with power to vote all of 

the outstanding voting securities of an industrial insured 

captive insurer that is incorporated as a stock insurer; or 

(ii) have complete voting control over an industrial 

insured captive insurer that is incorporated as a mutual 

insurer; or 

(b) a group that is created 

Liability Risk Retention Act of 1981 (15 

amended, as a corporation or other 

under the Product 

u.s.c. 3901), as 

limited liability 

association taxable as a stock insurer or a mutual insurer 

under Montana law. 

( 9) "Member organization" means an individual, 

corporation, partnership, or association that belongs to an 

association. 

(10) "Parent" means a corporation, partnership, or 

individual that directly or indirectly owns, controls, or 

holds with power to vote more than 50% of the outstanding 

voting securities of a pure captive insurer. 

(ll) "Pure captive insurer" means a company 

insures risks of its parent and affiliated companies. 

that 

NEW SECTION. Section 3. Certificate of authority 

procedure. (1) A captive insurer, when permitted by its 

articles of incorporation or charter, may apply to the 

commissioner for a certificate of authority to transact the 

kinds of insurance defined in 33-l-206(l)(a), 
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33-1-206(1)(b), 33-1-206(1)(d) through 33-1-206(1)(n), 

33-1-209, 33-l-210, and 33-1-211 except that: 

(a) a pure captive insurer may not insure a risk other 

than that of its parent and affiliated companies; 

(b) an association captive insurer may not insure a 

risk other than that of the member organizations of its 

association and their affiliated companies; 

(c) an industrial insured captive insurer may not 

insure a risk other than that of the industrial insureds 

that comprise the industrial insured group and the group's 

affiliated companies; 

(d) a captive insurer may not provide personal motor 

vehicle or homeowner's insurance coverage or any component 

thereof; 

(e) a captive insurer may not accept or cede 

reinsurance except as provided in [section 12}; and 

(f) a captive insurer may provide excess workers' 

compensation insurance to its parent drld affiliat:ed 

companies unless prohibited by the laws of the state having 

jurisdiction over the transaction. 

(2) A captive insurer may not transact 

business in this state unless: 

(a) it 

certificate 

first obtains from the 

of authority authorizing it 

insurance business in this state; 

-4-
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(b) its board of directors holds at least one meeting 

each year in this state; 

(c) it maintains its principal place of business in 

this state; and 

(d) it appoints a resident registered agent to accept 

service of process and to otherwise act on its behalf in 

this state. If the registered agent cannot with reasonable 

diligence be found at the registered office of the captive 

insurer, the secretary of state is the agent of the captive 

1nsurer upon whom any process, notice, or demand may be 

served. 

(3) Before receiving a certificate of authority, each 

applicant captive insurer shall file with the commissioner: 

(a} a certified copy of its charter and bylaws, a 

statement under oath of its president and secretary showing 

its financial condition, and any other statements or 

documents required by the commissioner; and 

(b) evidence of the following: 

(i) the amount and liquidity of its assets relative to 

the risks to be assumed; 

(ii) the adequacy of the expertise, experience, and 

character of each person who will manage it; 

(iii} the overall soundness of its plan of operation; 

(iv) the adequacy of the loss prevention programs of 

its parent, member organizations, or industrial insureds, as 
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applicable; and 

(v) other factors considered relE!vant by the 

commissioner in ascertaining whether the proposed captive 

insurer will be able to meet its policy obligations. 

{4) Each captive insurer shall pay to the commissioner 

a nonrefundable fee as provided in 33-2-708 for the 

examination and investigation and the processing of its 

application 

shall pay 

for a certific~te ot authority. In addition, it 

a fee as provided in 33-2-708 for annual 

continuation of a certificate of authority. The commissioner 

may retain legal, financial, and examination services from 

outside the department, the reasonable cost of which may be 

charged to the applicant. 

(5) If thE! commissioner is satisfied that the 

documents and statements filed by the captive insurer comply 

with [sections l through 19), he may grant a certificate of 

authority authorizing it to transact insurance business in 

this state. A certificate of authority issued under 

[sections l through 19} continues in force until suspended, 

revoked, or otherwise terminated. ThE! certificate of 

authority must be continued by the captive insurer each year 

by payment before March 1 of the renewal fee required ~n 

33-2-70a. 

NEW SECTION. Section 4. Name of captive insurer. A 

captive insurer may not adopt a name that is the sam~ as, 

-6-
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deceptively similar to, or likely to be confused with or 

mistaken for any other existing business name registered in 

the state of Montana. 

NEW SECTION. Section 5. Minimum capital -- letter of 

credit. (1) The commissioner may not issue a certificate of 

authority to a pure captive insurer, an association captive 

insurer that is incorporated as a stock insurer, or an 

industrial insured captive insurer that is incorporated as a 

stock insurer unless it possesses and maintains unimpaired 

paid-in capital of: 

(a) in the case of a pure captive insurer, not less 

than $100,000; 

(b) in the case of an association captive insurer that 

is incorporated as a stock insurer, not less than $400,000; 

or 

{c) in the case of an industrial insured captive 

insurer that is incorporated as a stock insurer, not less 

than $200,000. 

(2) The capital required in subsection (1) may be in 

the form of cash or an irrevocable letter of credit issued 

by a bank chartered by the state of Montana or a member bank 

of the federal reserve system approved by the commissioner. 

NEW SECTION. Section 6. Minimum surplus -- letter of 

credit. (1) The commissioner may not issue a certificate of 

authority to a captive insurer unless it possesses and 
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maintains free surplus of: 

(a) in the case of a pure captive insurer, not less 

than $150,000; 

(b) in the case of an association captive insurer that 

is incorporated as a stock insurer, not less than $350,000; 

(C) in the case of an industrial insured captive 

insurer that is incorporated as a stock insurer, not less 

that $300,000; 

(d) in the case of an association captive insurer that 

is incorporated as a mutual insurer, not less than $750,000; 

or 

(e) in the case of an industrial insured captive 

insurer that is incorporated as a mutual insurer, not less 

than $500,000. 

(2) The surplus required in subsection {l) may be in 

the form of cash or an irrevocable letter of credit issued 

by a bank chartered by the state of Montana or a member bank 

of the federal reserve system approved by the commissioner. 

NEW SECTION. Section 7. For~~~ation of a captive 

insurer in this state. (1) A pure captive insurer must be 

incorporated in this state as a stock insurer as defined in 

33-3-102. 

(2) An association captive insurer or an industrial 

insured captive insurer may be incorporated in this state: 

(a) as a stock insurer as defined in 33-3-102; or 
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(b) as a mutual insurer as defined in 33-3-102. 

(3) A captive insurer may not have less than three 

incorporators, of whom not less than two must be residents 

of this state. 

(4) Before the articles of incorporation are 

transmitted to the secretary of state, the incorporators 

shall petition the commissioner to issue a certificate 

setting forth his finding that the establishment and 

maintenance of the proposed 

general good of the state. 

corporation will promote the 

To determine whether the 

corporation will promote the general good of the state, the 

commissioner shall consider: 

(a) the character, reputation, financial standing, and 

purposes of the incorporators; 

(b) the character, reputation, 

responsibility, insurance experience, and 

qualifications of the officers and directors; and 

(c} other aspects the commissioner 

advisable. 

financial 

business 

considers 

{5) The incorporators shall transmit to the secretary 

of state the articles of incorporation and the certificate 

described in subsection (4). The secretary of state shall 

record the articles of incorporation and the certificate. 

( 6) The capital stock of a captive insurer 

incorporated as a stock insurer must be issued at not less 
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than par value. 

(7) A least one of the members of the board of 

directors of a captive insurer incorporated in this state 

must be a resident of this state. 

(8) A captive insurer formed under (sections 1 through 

19] has the privileges of and is subject to Title 35 and the 

applicable provisions of [sections 1 through 19]. If a 

provision of Title 35 conflicts with a provision of 

{sections 1 through 19], [sections 1 through 19] control. 

NEW SECTION. Section 8. Annual statement. Prior to 

March 1 of each year, each captive insurer transacting 

insurance business in this state shall submit to the 

commissioner a statement of its financial condition, 

verified by oath of two of its executive officers. Each 

association captive insurer shall file its statement in the 

form required by 33-2-701. The commissioner shall by rule 

propose the form in which a pure captive insurer and an 

industrial insured captive insurer submit a statement of 

financial condition. 

NEW SECTION. Section 9. Examinations 

Except as provided in subsection (2}, the 

costs. (1) 

commissioner 

shall, not less than once every 3 years and whenever he 

considers it advisable, visit each authorized captive 

insurer and thoroughly inspect and examine its affairs, 

transactions, accounts, records, and assets to ascertain its 

~1o-
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financial condition, its ability to fulfill its obligations, 

and its compliance with [sections 1 through 191. 

(2) If the captive insurer is subject to a 

comprehensive annual audit by independent auditors approved 

by the commissioner, the commissioner may, in his discretion 

and upon application by a captive insurer, increase the 

3-year period described in subsection (1) to 5 years. 

(3) The examined captive insurer shall pay the costs 

of the examination. The commissioner shall pay to the 

credit of the general fund all money received by him for an 

examination or investigation conducted under this section. 

NEW SECTION. Section 10. Grounds 

suspension or revocation of certificate 

and 

of 

procedures for 

autho<ity. {1) 

The commissioner may suspend or revoke the certificate of 

authority of a captive insurer to transact insurance in this 

state for any of the following reasons: 

(a) insolvency or impairment of capital or surplus; 

{b) failure to meet the requirements of [section 5 or 

6]; 

(C} refusal or failure to submit an annual statement, 

as required by [section 8], or any other report required by 

law or by order of the commissioner; 

(d) failure to comply with the provisions of [sections 

l through 19] or its own articles of incorporation, charter, 

or bylaws; 
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(e) failure to submit to examination, as required by 

[section 9), or any related legal obligation; 

(f} refusal or failure to pay the costs of examination 

as required by [section 9]; 

(g) use of methods that, although not otherwise 

specifically prohibited by law, nevertheless render its 

operation detrimental to or its condition unsound with 

respect to the public or its policyholders; or 

(h) failure to comply with any other laws of this 

state. 

(2) If, upon examination, hearing, or other evidence, 

the commissioner finds that a captive insurer has committed 

any of the acts specified in subsection (l), he may, 

notwithstanding any other provision of [this code], suspend 

or revoke the certificate of authority if he finds it in the 

best interest of the public and the policyholders of the 

captive insurer. 

NEW SECTION. Section 11. Legal investments. {1) An 

association captive insurer shall comply with the investment 

requirements contained in Title 33, chapter 2, part 8. 

(2) A pure captive insurer or industrial insured 

captive insurer is not subject to any restrictions on 

allowable investments, including those limitations contained 

in Title 33, chapter 2, part 8, except that the commissioner 

may prohibit or limit any investment that threatens the 

-12-
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solvency or liquidity of such an insurer. 

NEW SECTION. Section 12. Reinsurance. ( 1) A captive 

insurer may provide reinsurance on risks ceded by any other 

insurer. 

(2) A captive insurer may take credit for reserves on 

risks or portions of risks ceded to reinsurers that have 

complied with 33-2-1205. A captive insurer must receive the 

prior approval of the commissioner before it may cede risks 

to or take credit for reserves on risks or portions of risks 

ceded to reinsurers that have not complied with 33-2-1205. 

(3) In addition to credit for reinsurance allowed 

under 33-2-1205, a captive insurer may take credit for 

reserves on risks or portions of risks ceded to a pool, 

exchange, or association acting as a reinsurer that has been 

authorized by the commissioner. The commissioner may require 

any documents, financial information, or other evidence that 

the pool, exchange, or association will be able to provide 

adequate security for its financial obligations. The 

commissioner 

limitations 

exchange, 

may 

on the 

deny authorization 

activities of a 

or association that, in 

or impose any 

reinsurance pool, 

his judgment, are 

22 necessary and proper to provide adequate security for the 

23 

24 

25 

ceding captive insurer and for the protection and benefit of 

the public. 

NEW SECTION. Section 13. Rating 

-13-
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membership. A captive insurer may not be required to join a 

rating organization. 

NEW SECTION. Section 14. Exemption from compulsory 

association. A captive insurer may not join or contribute 

financially to a plan, pool, association, or guaranty or 

insolvency fund in this state. A captive 1nsurer, 1ts 

insured, its parent or any affiliated company, or any member 

organization of its association may not receive a benefit 

from any plan, pool, association, or guaranty or insolvency 

fund for claims arising out of the operations of the captive 

insurer. 

NEW SECTION. Section 15. Tax on premiums collected. 

(1) Subject to subsection (3), each authorized or formerly 

authorized captive insurer shall pay to the commissioner, on 

or before March 1 each year, a tax computed at the rate of 

8/10 of 1\ on the first Sl5 million and 6/10 of l% on each 

additional dollar on the direct premiums collected or 

contracted for on policies or contracts of insur-dnce 

covering property or risks in this state and on risks and 

property situated elsewhere upon which no premium tax is 

otherwise paid by the company during the preceding calendar 

year, after deducting from the direct premiums subject to 

the tax the amounts paid to policyholders as return premiums 

or premium deposits returned or credited to policyholders. 

(2) Subject to subsection (3), each authorized and 

-14-
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formerly authorized captive insurer shall pay to the 

commissioner, on or before March l each year, a tax computed 

at the rate of 3/10 of 1% on the first $15 million of 

assumed reinsurance premium and at the rate of 2/10 of 1% of 

each additional dollar. However, no reinsurance tax applies 

to premiums for risks or portions of risks that are subject 

to taxation on a direct basis pursuant to subsection (1). A 

reinsurance premium tax is not payable on the receipt of 

assets in exchange for the assumption of loss reserves and 

other liabilities of another insurer under common ownership 

and control if: 

(a) the transaction is part of a plan to discontinue 

the operations of the other insurer; and 

(b) the intent of the parties to the transaction is to 

renew or maintain the business with the captive insurer. 

(3) If the aggregate taxes that a captive insurer 1s 

required to pay under subsections (1) and (2) is less than 

$5,000 a year, the captive insurer shall pay a tax of $5,000 

for that year. 

(4) Two or more captive 1nsurers under common 

ownership and control must be taxed as though they were a 

single captive insurer. 

(5) For the purposes of subsection (4), 

ownership and control" means: 

"conunon 

(a) in the case of a stock corporation, the direct or 

-15-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0905/01 

indirect ownership of 80% or more of the outstanding voting 

stock of two or more corporations by the same shareholder or 

shareholdersi and 

(b) in the case of a mutual corporation, the direct or 

indirect ownership of SO% or more of the surplus a~G the 

voting power of two or more corporations by the same rr.e:nber 

or members. 

{6) The taxes provided for in this section constiLute 

all taxes collectible under the laws of this state fr~m a 

captive insurer, and no occupation tax or other taxes n.ay be 

levied or collected from a captive insurer by the s~3te or 

by a county, city, or municipality within this state, ~xc~pt 

ad valorem taxes on real and personal property used 1:: the 

production of income. 

I 7) (a) Except as provided in subsection (7){bl~ the 

commissioner shall promptly deposit the amounts rtceived 

pursuant to this section to the credit of the genera: fund 

of this state. 

(b) The commissioner shall annua11y dPposit 7.5~ oE 

the premium tax revenues collected pursuant to this seccion 

in the captive insurer regulatory and superv1s10r: trust 

account pursuant to [section 18). Ttte mo11ey depcsited -=~der 

this subsection is statutorily appropriated, as provid~J in 

17-7-502, to the commissioner for purp0SC's of req·_...lat :_ng 

captive insurers under [sections l through 19]. 
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NEW SECTION. Section 16. Rules. The commissioner may 

adopt rules relating to captive insurers as are necessary to 

enable him to carry out the provisions of [sections 1 

through 19]. 

NEW SECTION. Section 17. Other provisions applicable. 

{1) Except as provided in subsection (2), no provisions of 

[this code] apply to a captive insurer. 

(2) The following chapters and sections of {this code) 

apply to captive insurers to the extent applicable and not 

in conflict with [sections l through 19]: chapter l; chapter 

2, part 6; 33-2-701; 33-2-706; 33-2-1205; and [sections l 

through 19]. 

NEW SECTION. Section 18. Captive insurer regulatory 

and supervision trust account. (l) There is created in the 

state treasury an account within the state special revenue 

fund designated the ''captive insurer regulatory and 

supervision trust account•• for the purpose of providing the 

financial means for the commissioner of insurance to 

administer {sections 1 through 19]. Amounts collected 

pursuant to [section l5(7}(b)] must be credited to this 

fund. 

{2) All payments from the captive insurer regulatory 

and supervision trust account for the maintenance of staff 

and associated expenses, including contractual services as 

necessary, must be disbursed from the state treasury only 
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upon warrants issued by the commissioner after receipt of 

proper documentation regarding 

expenses incurred. 

services rendered and 

(3) At the end of each fiscal year, that_ portion of 

the balance in the captive insurer regulatory and 

supervision trust account that exceeds $100,000 must be 

transferred to the general fund. 

(4) The commissioner may anticipate receipts to the 

captive insurer regulatory and supervision trust account and 

issue warrants based on anticipated receipts. 

NEW -~ECTION. Section 19. Penalties. A captive tnsurer 

that violates or causes or induces a violation of {sections 

1 through 181 or a rule implementing a prov1sion of 

[sections l through 18] is subject to a penalty as provided 

in 33-l-317. 

Section 20. Section 33-2-708, MCA, is amended to read: 

"33-2-708. Fees and licenses. (l) The conunissioner 

shall collect in advance and the persons so served shall so 

pay to the commissioner the following fees and licenses: 

(a) certificates of authority: 

(i) for filing applications for original certificates 

of authority, articles of incorporation (except original 

articles of incorporation cf domestic insurers as provided 

in subsection (b) below) and other charter documents, 

bylaws, financial statement, examination report, power of 
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attorney to the commissioner, and all other documents and 

filings required in connection with such application and for 

issuance of an original certificate of authority, if issued: 

(A) 

(B) 

domestic insurers ................••..... $ 300.00 

foreign insurers ..........•.............. 300.00 

(C) captive insurers .............•.............. 300.00 

(ii) annual continuation of certificate of authority .. 

300.00 

(iii) reinstatement of certificate of authority 

(iv) amendment of certificate of authority .... 

(b) articles of incorpora'tion: 

(i) filing original articles of incorporation 

25.00 

50.00 

of 

domestic insurer, exclusive of fees required to be paid by 

the corporation to the secretary of state 

(ii) filing amendment of articles 

20.00 

of incorporation, 

domestic and foreign insurers, exclusive of fees required to 

be paid to the secretary of state by a domestic corporation 

25.00 

(c) 

(d) 

filing bylaws or amendment thereto where required 

10.00 

filing annual statement of insurer, other than as 

part of application for original certificate of authority 

25.00 

{e) resident agent's license: 
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( i) application for original license, including 

issuance of license, if issued (life and/or disability) 

15.00 

{ii) application for original license, including 

issuance of license, if issued (other than life andtor 

disability) 

[iii) appointment of agent, each insurer ..... . 

{iv) annual renewal, each insurer ............ . 

(v) temporary license ....................... . 

15.00 

10.00 

10. 00 

10.00 

(vi) amendment of license (excluding addit10ns thereto) 

or reissuance of master license ................... . 10.00 

(f) nonresident agent's license: 

{ i) application for original license, i~cluding 

issuance of license, if issued (life and/or disability) 

100.00 

(ii) application for original license, including 

issuance of license, if issued [other than life dnd/or 

disability) . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . 100.00 

(iii) appointment of agent, each insurer ...... 

annual renewal, each insurer 0 0 •••• o. o •••• 

10.00 

10.00 ( 1 v) 

(v) amendment of license {excluding additions thereto) 

or reissud11ce of master license 

(g) 

( i) 

solicitor's license: 

application for original license, 

issuance of license, if issued oo •••••••••••••••••• 
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(ii) annual renewal of license 15.00 

(iii) appointment of solicitor ..... ........ ... 10.00 

(h) examination for license as agent or solicitor, 

each examination •.. ... . . . . . • .. .. .. . . .. . . ......... .• 15.00 

(i) surplus lines agent license: 

(i) application for original license and for 

of license, if issued 

(ii) annual renewal of license 

(j) adjuster's license: 

issuance 

50.00 

50.00 

(i) application for original license and for issuance 

of license, if issued 

{ii) annual renewal of license 

( k) i nsu ranee vending machine license, each 

each year 

15.00 

15.00 

machine, 

10.00 

(1) commissioner's certificate under seal (except when 

on certificates of authority or licenses) 10.00 

(m) copies of documents on file in the commissioner's 

office, per page . 50 

(n) policy forms: 

{i) filing each policy form.................. 25.00 

(ii) filing each application, rider, endorsement, 

amendment, insert page, schedule of rates, and clarification 

of risks . .. . .. • ........... .. . . . . ... . . . . . . . . .. . . . . . . 10.00 

{iii) maximum charge if policy and all forms submitted 

at one time or resubmitted for approval within 180 days .... 
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100.00 

(2) The commissioner shall promptly deposit with the 

state treasurer to the credit of the general fund of this 

state all fines and penalties, those amounts received 

pursuant to 33-2-311, 33-2-705, and 33-2-706, and any fees 

and examination and miscellaneous charges received pursuant 

to Title 33, chapter 11, part 1, that are collected by him 

pursuant to Title 33 and the rules adopted thereunder. 

(3) All fees are considered fully earned when 

received. In the event of overpayment, only those amounts in 

excess of $10 will be refunded. 

(4) All fees and examination and miscellaneous 

charges, except fines or penalties or those amounts received 

pursuant to 33-2-311, 33-2-705, or 33-2-706, collected by 

the commissioner pursuant to Title 33 and the rules adopted 

thereunder must be deposited in the insurance regulatory 

trust account pursuant to 17-2-121 through 17-2-123.'' 

Section 21 . Section 17-7-502, MCA, is amended t8 read: 

"17-7-502. Statutory appropriations -- definition 

requisites for validity. (1} A statutory appropriation is an 

appropriation made by permanent law that authorizes spend1ng 

by a state agency without the need for a biennial 

legislative appropriation or budget amendment. 

( 2) Except as provided in subsection ( 4}, to be 

effective, a statutory appropriation must comply with both 
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of the following provisions: 

(a) The law containing the statutory authority must be 

listed in subsection (3). 

(b) The law or portion of the l3w making a statutory 

appropriation must specifically state that a statutory 

appropriation is made as provided in this section. 

(3) The following laws are the only laws containing 

statutory appropriations: 2-9-202; 

10-3-203; 10-3-312' 10-3-314; 

15-25-123; 15-31-702; 15-36-112; 

2-17-105; 

10-4-301; 

15-55-121' 

2-18-812; 

13-37-304; 

15-70-101; 

16-1-404; 16-1-410; 16-1-411; 17-3-212; 17-5-404; 17-5-424; 

17-5-804; 

19-10-305; 

19-12-301; 

23-5-610; 

19-8-504; 

19-10-506; 

19-13-604; 

23-5-1027; 

39-71-2504; 53-6-150; 

75-7-305; 76-12-123; 

19-9-702; 19-9-1007; 19-10-205; 

19-11-512; 19-11-513; 19-11-606; 

20-4-109; 

33-31-212; 

53-24-206; 

80-2-103; 

20-6-406; 20-8-111; 

33-31-401; 37-51-501; 

67-J-205; 

80-2-228; 

75-1-1101; 

82-11-136' 

90-3-301; 90-3-302; 90-3-412; 90-4-215; 90-9-306; 90-15-103; 

section 13, HousP Bill No. 861, Laws of 1985; and section 1, 

Chapter 454, Laws of 1987; and [section 15]. 

[4) There is a statutory appropriatior1 to pay the 

principal, interest, premiums, and costs of issuing, paying, 

and securing all bonds, notes, or other obligations, as due, 

that have been authorized and issued pursuant to the laws of 

Montana. Agencies that have entered into agreements 
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authorized by the laws of Montana to pay the state 

treasurer, for deposit in accordance with 17-2-101 through 

17-2-107, as determined by the state treasurer, an amount 

sufficien: to pay the principal and interest as due on the 

bonds or notes have statutory appropria~ion authority for 

such payments. (In subsection (3): pursuant to sec. 15, Ch. 

607, L. 1987, the inclusion of 15-65-121 terminates June 30, 

1989; pursuant to sec. 10, Ch. 664, L. 1987, the inclusion 

of 39-71-2504 terminates June 30, 1991; and pursuan~ to sec. 

6, Ch. 454, L. 1987, the inclusion of sec. l, Ch . .;:,4, L. 

1987, terminates July 1, 1988. )" 

NEW SECTION. Section 22. Extension of authority. Any 

existing authority to make rules on the subj~ct of the 

provisions of [this act] is extended to the provisions of 

[this act]. 

NEW SECTION. Section 23. Codification instruction. 

I 1 l {Sections l through 17 and 19] are intended tv be 

codified as an integral part of Title 33, and the provisions 

of Title 33 apply to [sections l through 17 and 19). 

(2) [Section 181 is intended to be codified as an 

integral part of Title 17, chapte~ 2, part l, and the 

pruvisions of Title 17, chapter 2, part 1, apply to [::;;ection 

18]. 

NEW 5_BfT_IOt-j~ Section 24. Saving clause. [Thts act 1 

does not affect rights and duties that matured, per1alties 

-24-
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1 that were incurred, or proceedings that were begun before 

2 [the effective date of this act]. 

3 NEW SECTION. Section 25. Severability. If a part of 

4 [this act] is invalid, all valid parts that are severable 

5 from the invalid part remain in effect. If a part of [this 

6 act] is invalid in one or more of its applications, the part 

7 remains in effect in all valid applications that are 

8 severable from the invalid applications. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a writt,•n request, there is hereby submitted a Fiscal Note for SB248, as intxoduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An Act adopting laws to regulate Montana captive insurers; and amending Sections 17-7-502 and 33-2-708, MCA. 

ASSUMPTIONS: 

1. The maximum amount of premiums collected by captive insurers from Montana residents is estimated to be $10 
million. This is approximately 20% of current general liability premiums. 

2. The $10 million of collected captive premiums will reduce premiums collected by other property/casualty 
insurers operating in the state. 

3. The net decrease in premium tax revenues will be $195,000 per fiscal year, based on the difference between 
the current tax rate of 2.75% and the proposed captive rate of 0.008%. 

4. The State Auditor's Office will receive $6,000 per fiscal year to regulate captive insurers as a provision 
of this Bill. 

FISCAL IMPACT: FY90 FY91 
Current Proposed Current Proposed 

Revenue: Law Law Difference Law Law Difference 
Premium Tax $275,000 $80,000 ($195,000) $275,000 $80,000 ($195,000) 

ExEenditures: 
Operating Expenses -0- 6,000 6,000 -0- 6,000 6,000 

Net Effect: 
Earmarked Special Revenue 

$275,000 $74,000 ($201,000) $275,000 $74,000 ($201,000) 

----~~1 __ _ 

Fiscal Note for _SB248, as introduced 

S/3 2'fg 



Slat Legislature SB 0248/02 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

APPROVED BY COMM. ON 
BUSINESS & INDUSTRY 

SENATE BILL NO. 248 

INTRODUCED BY THAYER, MEYER, PAVLOVICH, 

CAMPBELL, HOFFMAN, WHALEN 

A BILL FOR AN ACT ENTITLED: "A'I ACT AOOPTING LAWS TO 

REGULATE MONTANA CAPTIVE INSURERS; AND AMENDING SB8~%9NS 

ii-i-58i-ANB SECTION 33-2-708, MCA." 

BE IT ENACTED BY TBE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections 1 

through 19) may be cited as the "Montana Captive Insure~s 

Act•. 

NEW SECTION. Section 2. Definitions. As used in 

[sections 1 through 19], the following definitions apply: 

(1) •Affiliated company" means a company which, by 

virtue of common ownership, control, operation, or 

management, is the same corporate system as a parent 

company, an industrial insured, or a member organization. 

(2) •Association" means a legal association of 

individuals, corporations, partnerships, or associations 

that has been in continuous existence for at least 1 year 

and whose members collectively: 

(a) own, control, or hold with power to vote all of 

the outstanding voting securities of an association captive 

insurer that is incorporated as a stock insurer; or 

~·-c-s 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0248/02 

(b) have complete voting control over an association 

captive insurer that is incorporated as a mutual insurer. 

(3) "Association captive insurer 11 means a company that 

insures risks of the member organizations of the association 

and their affiliated companies. 

(4) "Captive insurer" means a pure captive insurer, 

association captive insurer, or industrial insured captive 

insurer formed or authorized under [sections 1 through 19). 

(5) "Excess workers' compensation insurance" means, in 

the case of an employer that has insured or self-insured its 

workers' compensation risks in accordance with applicable 

state law, insurance in excess of a specified per-incident 

or aggregate limit. 

(6) "Industrial insured., means an insured: 

(a) who procures the insurance of a risk by using the 

services of a full-time employee acting as an insurance 

manager or buyer; 

(b) whose aggregate annual premiums for insurance on 

all risks total at least $25,000; and 

(c) who has at least 25 full-time employees. 

(7) "Industrial insured captive insurer" means a 

company that insures risks of the industrial insureds that 

comprise the industrial insured group and the group•s 

affiliated companies. 

(8) "Industrial insured groupn means either: 

-2- SB 248 

SECOND READING 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

l3 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

the 

SB 0248/02 

(a) a group of industrial insureds that collectively: 

(i) own, control, or hold with power to vote all of 

outstanding voting securities of an industrial insured 

captive insurer that is incorporated as a stock insurer: or 

(ii) have complete voting control over an industrial 

insured captive insurer that is incorporated as a mutual 

insurer; or 

(b) a group that is created 

Liability Risk Retention Act of 1981 (15 

under the Product 

U.S.C. 3901), as 

amended, as a corporation or other limited liability 

association taxable as a stock insurer or a mutual insurer 

under Montana law. 

( 9) ''Member organization" means an individual, 

corporation, partnership, or association that belongs to an 

association. 

(10) "Parent" means a corporation, partnership, or 

individual that directly or indirectly owns, controls, or 

holds with power to vote more than 50% of the outstanding 

voting securities of a pure captive insurer. 

(11) "Pure captive insurer'' means a company 

insures risks of its parent and affiliated companies. 

that 

NEW SECTION. Section 3. Certificate of authority 

procedure. (1) A captive insurer, when permitted by its 

articles of incorporation or charter, may apply to the 

commissioner for a certificate of authority to transact the 

-3- SB 248 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

kinds of insurance defined 

33-l-206(l)(b), 33-l-206(l)(d) 

in 

through 

SB 0248/02 

33-l-206(1) (a), 

33-l-206(1) (n), 

33-l-209, 33-1-210, and 33-l-211 except that: 

(a) a pure captive insurer may not insure a risk other 

than that of its parent and affiliated companies; 

(b) an association captive insurer may not insure a 

risk other than that of the member organizations of its 

association and their affiliated companies; 

(c) an industrial insured captive insurer may not 

insure a risk other than that of the industrial insureds 

that comprise the industrial insured group and the group's 

affiliated companies; 

(d) a captive insurer may not provide personal motor 

vehicle or homeowner's insurance coverage or any component 

thereof; 

(e) a captive insurer may not accept or cede 

reinsurance except as provided in (section 12]; and 

(f) a captive insurer may provide excess workers' 

compensation insurance to its parent and affiliated 

companies unless prohibited by the laws of the state having 

jurisdiction over the transaction. 

(2) A captive insurer may not transact any insurance 

business in this state unless: 

(a) it 

certificate 

first obtains from 

of authority authorizing 

-4-
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insurance business in this state: 

(b) its board of directors holds at least one meeting 

each year in this state; 

(c) it maintains its principal place of business in 

this state; and 

(d) it appoints a resident registered agent to accept 

service of process and to otherwise act on its behalf in 

this state. If the registered agent cannot with reasonable 

diligence be found at the registered office of the captive 

insurer, the secretary of state is the agent of the captive 

insurer upon whom any process, notice, or demand may be 

served. 

(3} Before receiving a certificate of authority, each 

applicant captive insurer shall file with the commissioner: 

(a) a certified copy of its charter and bylaws, a 

statement under oath of its president and secreta~y showing 

its financial condition, and any other statements or 

documents required by the commissioner; and 

(b) evidence of the following: 

(i) the amount and liquidity of its assets relative to 

the risks to be assumed; 

(ii) the adequacy of the expertise, experience, and 

character of each person who will manage it; 

(iii) the overall soundness of its plan of operation; 

(iv) the adequacy of the loss prevention programs of 
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its parent, member organizations, or industrial insureds, as 

applicable; and 

(v) other factors considered relevant by the 

commissioner in ascertaining whether the proposed captive 

insurer will be able to meet its policy obligations. 

(4) Each captive insurer shall pay to the commissioner 

a nonrefundable fee as provided in 33-2-708 for the 

examination and investigation and the processing of its 

application for a certificate of authority. In addition, it 

shall pay a fee as provided in 33-2-708 for annual 

continuation of a certificate of authority. The commissioner 

may retain legal, financial, and examination services from 

outside the department, the reasonable cost of which may be 

charged to the applicant. 

(5) If the commissioner is satisfied that the 

documents and statements filed by the captive insurer comply 

with [sections l through 19], he may grant a certificate of 

authority authorizing it to transact insurance business in 

this state. A certificate of authority issued under 

[sections 1 through 19] continues in force until suspended, 

revoked, or otherwise terminated, The certificate of 

authority must be continued by the captive insurer each year 

by payment before March 1 of the renewal fee required in 

33-2-708. 

NEW SECTION. Section 4. Name of captive insurer. A 

-6- SB 248 
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captive insurer may not adopt a name that is the same as, 

deceptively similar to, or likely to be confused with or 

mistaken for any other existing business name registered in 

the state of Montana. 

NEW SECTION. Section 5. Minimum capital -- letter of 

credit. tlt The commissioner may not issue a certificate of 

authority to a pure captive insurer, an association captive 

insurer that is incorporated as a stock insurer, or an 

industrial insured captive insurer that is incorporated as a 

stock insurer unless it possesses and maintains unimpaired 

paid-in capital of: 

tatl!l in the case of a pure captive insurer, not less 

than $100,000; 

fhtill in the case of an association captive insurer 

that is incorporated as a stock insurer, not less than 

$400,000; or 

tetlll in the case of an industrial insured captive 

insurer that is incorporated as a stock insurer, not less 

than $200,000. 

t~t--~he--e8pitai--required-in-stlb~ee~ion-t%t-may-be-in 

the-£orm-e£-ee~h-or-a~-irrevoeab~e-~et~er-o£--eredit--is~tled 

by-8-bftn~-ehartered-by-the-s~a~e-of-Mon~ana-or-a-member-ban~ 

e£--ehe-£ederal-reserve-system-approved-by-~he-eommissioner. 

NEW SECTION. Section 6. Minimum surplus -- letter of 

credit. trt The commissioner may not issue a certificate of 
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authority to a captive insurer unless it possesses and 

maintains free surplus of: 

tatill in the case of a pure captive insurer, not less 

than $150,000; 

tbt!ll in the case of an association captive insurer 

that is incorporated as a stock insurer, not less than 

$350,000; 

tetill in the case of an industrial insured captive 

insurer that is incorporated as a stock insurer, not less 

that $300,000; 

td71!l in the case of an association captive insurer 

that is incorporated as a mutual insurer, not less than 

$750,000; or 

tet~ in the case of an industrial insured captive 

insurer that is inco~porated as a mutual insurer, not less 

than $500,000. 

trt--~he--snrplns--reqHi~ed-ift-eHeeeetion-trt-may-be-in 

the-£orm-of-e8sh-or-an-irre~oeab±e-retter-of--ered±t--issned 

by-a-ban~-ehartered-by-~he-sta~e-of-Montena-or-8-member-ban~ 

e£--~he-federal-reeer~e-system-ap~ro~ed-by-the-eomm±seionero 

NEW SECTION. Section 7. Formation of a captive 

insurer in this state. (1) A pure captive insurer must be 

incorporated in this state as a stock insurer as defined in 

33-3-102. 

(2) An association captlve insurer or an industrial 

-B- SB 248 
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insured captive insurer may be incorporated in this 

(a) as a stock insurer as defined in 33-3-102: 

(b) as a mutual insurer as defined in 33-3-102. 

state: 

or 

(3) A captive insure- may not have less than three 

incorporators, of whom not less than two must be residents 

of this state. 

(4) Before the articles of incorporation are 

transmitted to the secretary of state, the incorporators 

shall petition the commissioner to issue a certificate 

setting forth his finding that the establishment and 

maintenance of the proposed corporation will promote the 

general good of the state. To determine whether the 

corporation will promote the general good of the state, the 

commissioner shall consider: 

(a) the character, reputation, financial standing, and 

purposes of the incorporators; 

(b) the character, reputation, financial 

responsibility, insurance experience, and business 

qualifications of the officers and directors; and 

(c) other aspects the commissioner considers 

advisable. 

(5) The incorporators shall transmit to the secretary 

of state the articles of incorporation and the certificate 

described in subsection {4). The secretary of state shall 

record the articles of incorporation and the certificate. 
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capital stock of a captive insurer 

a stock insurer must be issued at not less 

(7) A least one of the members of the board of 

directors of a captive insurer incorporated in this state 

must be a resident of this state. 

(8) A captive insurer formed under [sections 1 through 

19] has the privileges of and is subject to Title 35 and the 

applicable provisions of [sections l through 19]. If a 

provision of Title 35 conflicts with a provision of 

[sections 1 through 19], [sections 1 through 19] control. 

NEW SECTION. Section 8. Annual stalement. Prior to 

March 1 of each year, each captive insurer transacting 

insurance business in this state shall submit to the 

commissioner a statement of its financial condition, 

verified by oath of two of its executive officers. Each 

association captive insurer shall file its statement in the 

form required by 33-2-701. The commissioner shall by rule 

propose the form in which a pure captive insurer and an 

industrial insured captive insurer submit a statement of 

financial condition. 

NEW SECTION. Section 9. Examinations costs. ( l) 

Except as provided in subsection (2), the commissioner 

shall, not less than once every 3 years and whenever he 

considers it advisable, visit each authorized captive 

-10- SB 248 
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insurer and thoroughly inspect and examine its affairs, 

transactions, accounts, records, and assets to ascertain its 

financial condition, its ability to fulfill its obligations, 

and its compliance with (sections 1 through 19]. 

(2) If the captive insurer is subject to a 

comprehensive annual audit by independent auditors approved 

by the commissioner, the commissioner may, in his discretion 

and upon application by a captive insurer, increase the 

3-year period described in subsection (1) to 5 years. 

(3) The examined captive insurer shall pay the costs 

of the examination. The commissioner shall pay to the 

credit of the general fund all money received by him for an 

examination or investigation conducted under this section. 

NEW SECTION. Section 10. Grounds and procedures for 

suspension or revocation of ce~tificate of authority~ (1} 

The commissioner may suspend or revoke the certificate of 

authority of a captive insurer to transact insurance in this 

state for any of the following reasons: 

6]; 

(a) insolvency or impairment of capital or surplus; 

(b) failure to meet the requirements of [section 5 or 

(c) refusal or failure to submit an annual statement, 

as required by [section 8], or any other report required by 

law or by order of the commissioner~ 

(d) failure to comply with the provisions of [sections 
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1 through 19] or its own articles of incorporation, charter, 

or bylaws; 

(e) failure to submit to examination, as required by 

(section 9], or any related legal obligation; 

(f) refusal or failure to pay the costs of examination 

as required by [section 9]; 

(g) use of methods that, although not otherwise 

specifically prohibited by law, nevertheless render its 

operation detrimental to or its condition unsound with 

respect to the public or its policyholders: or 

(h) failure to comply with any other laws of this 

state. 

(2) If, upon examination, hearing, or other evidence, 

the commissioner finds that a captive insurer has committed 

any of the acts specified in subsection (1), he may, 

notwithstanding any other provision of [this code], suspend 

or revoke the certificate of authority if he finds it in the 

best interest of the public and the policyholders of the 

captive insurer. 

NEW SECTION. Section 11. Legal investments. (1) An 

association captive insurer shall comply with the investment 

requirements contained in Title 33, chapter 2, part s. 

(2) A pure captive insurer or industrial insured 

captive insurer is not subject to any restrictions on 

allowable investments, including those limitations contained 
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in Title 33, chapter 2, part 8, except that the commissioner 

may prohibit or limit any investment that threatens the 

solvency or liquidity of such an insurer. 

NEW SECTION. Section 1:!. Reinsurance. ( 1) A captive 

insurer may provide reinsurance on risks ceded by any other 

insurer. 

(2) A captive insurer may take credit for reserves on 

risks or portions of risks ceded to reinsurers that have 

complied with 33-2-1205. A captive insurer must receive the 

prior approval of the commissioner before it may cede risks 

to or take credit for reserves on risks or portions of risks 

ceded to reinsurers that have not complied with 33-2-1205. 

(3) In addition to credit for reinsurance allowed 

under 33-2-1205, a captive insurer may take credit for 

reserves on risks or portions of risks ceded to a pool, 

exchange, or association acting as a reinsurer that has been 

authorized by the commissioner. The commissioner may require 

any documents, financial information, or other evidence that 

the pool, exchange, or association will be able to provide 

adequate security for its financial obligations. The 

commissioner may deny authorization or impose any 

limitations on the activities of a reinsurance pool, 

exchange, or association that, in his judgment, are 

necessary and proper to provide adequate security for the 

ceding captive insurer and for the protection and benefit of 
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the public. 

NEW SECTION. Section 13. Rating organizations 

•embership. A captive insurer may not be required to join a 

rating organization. 

NEW SECTION. Section 14. Exemption from compulsory 

association. A captive insurer may not join or contribute 

financially to a plan, pool, association, or guaranty or 

insolvency fund in this state. A captive insurer, its 

insured, its parent or any affiliated company, or any member 

organization of its association may not receive a benefit 

from any plan, pool, association, or guaranty or insolvency 

fund for claims arising out of the operations of the captive 

insurer. 

NEW SECTION. Section 15. Tax on premiums collected. 

(l) Subject to subsection (3), each authorized or formerly 

authorized captive insurer shall pay to the commissioner, on 

or before March 1 each year, a tax computed at the rate of 

8/10 of 1% on the first $15 million and 6/10 of l% on each 

additional dollar on the direct premiums collected or 

contracted for on policies or contracts of insurance 

covering property or risks in this state and on risks and 

property situated elsewhere upon which no premium tax is 

otherwise paid by the company during the preceding calendar 

year, after deducting from the direct premiums subject to 

the tax the amounts paid to policyholders as return premiums 
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or premium deposits returned or credited to policyholders. 

(2) Subject to subsection (3), each authorized and 

formerly authorized captive insurer shall pay to the 

commissioner, on or before March 1 each year, a tax computed 

at the rate of 3/10 of 1\ on the first $15 million of 

assumed reinsurance premium and at the rate of 2/10 of 1% of 

each additional dollar. However, no reinsurance tax applies 

to premiums for risks or portions of risks that are subject 

to taxation on a direct basis pursuant to subsection {l). A 

reinsurance premium tax is not payable on the receipt of 

assets in exchange for the assumption of loss reserves and 

other liabilities of another insurer under common ownership 

and control if: 

{a) the transaction is part of a plan to discontinue 

the operations of the other insurer; and 

{b) the intent of the parties to the transaction is to 

renew or maintain the business with the captive insurer. 

{3) If the aggregate taxes that a captive insurer is 

required to pay under subsections (1) and (2) is less than 

$5,000 a year, the captive insurer shall pay a tax of $5,000 

for that year. 

(4) Two or more captive insurers under common 

ownership and control must be taxed as though they were a 

single captive insurer. 

15) For the purposes of subsection (4), "conunon 
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ownership and control" means: 

(a) in the case of a stock corporation, the direct or 

indirect ownership of 80\ or more of the outstanding voting 

stock of two or more corporations by the same shareholder or 

shareholders; and 

(b) in the case of a mutual corporation, the direct or 

indirect ownership of 80% or more of the surplus and the 

voting power of two or more corporations by the same ~ember 

or members. 

(6) The taxes provided for in this section constitute 

all taxes collectible under the laws of this state from a 

captive insurer, and no occupation tax or other taxes may be 

levied or collected from a captive insurer by the state or 

by a county, city, or municipality within this state, except 

ad valorem taxes on real and personal property used in the 

production of income. 

(7) t~t-8~ee~t--~~--~~o~±ded-±n-subseetion-t7ttbt,-t~e 

THE commissioner shall promptly deposit the amounts received 

pursuant to this section to the credit of the general fund 

of this state. 

tbt--~he--eommisstoner--she%±--ann~ally-deposit-7~5%-oE 

the-premittm-eax-~even~es-eolleeted-pursuant-to-this--section 

in--the--capeive--ins~rer--~eg~iatory--and-sHper~ision-erHs~ 

aecottnt-pHrs~8nt-to-tseetion-%8i7-~he-money-deposited--Hnde~ 

this--subseetion-is-stattltori±y-appropr±atedr-as-provided-in 
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tT-T-S9~;-to-the-eomm±~sioaer--£or--~tlrpo~e~--of--re1tt%atinq 

e~ptive-iftsttrers-ttnder-tseetioas-~-~hro~gh-I9i• 

NEW SECTION. Section 16. Rules. The conunissioner may 

adopt rules relating to ca.pti\-e insurers as are necessary to 

enable him to carry out the provisions of [sections 1 

through 191. 

NEW SECTION. Section 17. Other provisions applicable. 

(l) Except as provided in subsection (2), no provisions of 

[this code] apply to a captive insurer. 

(2} The following chapters and sections of [this codeJ 

apply to captive insurers to the extent applicable and not 

in conflict with [sections 1 through 19): chapter 1; chapter 

2, part 8; 33-2-701; 33-2-708; 33-2-1205; CHAPTER 11; and 

[sections 1 through 191. 

NBW-SBE~I6N.--Sec~+en-1~--eap~~ve--~ft,ttrer--regtt~a~ory 

aftd--sttperv±sier.-trust-aeeo~n~~--tlt-~he~~-~~-e~eaeed-in-ehe 

etat~-t~ea~tt~y-a~-~eeettnt-within-the-e~at~--~peeia~--re~enne 

f~nd---de~~gnat~d---the---lleapt~~e--~ns~rer--regttlatory--and 

sttpervision-trttst-aeeotlntn-ror-the-pttrpo~e-of-providing--the 

finaneiai---mean~--for--the--eommt~~ioner--o£--in~~ranee--to 

admini~ter--t~ee~ion~--1--throtigh--lgt~--Amottnt~---eoiieeted 

pttretta~t--te--t~eet~e~--iStTttbtt--mtt•t--be-eredited-to-this 

fttnd.-

tit--All-payment~-from-the-eapti~e--in~urer--regttlatory 

and--stiper~ision--trttet-aeeottnt-£or-the-maintenance-o£-sta£f 
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and-assoeiated-expenses 1 -inei~ding-eontraetaal--serviees--as 

neee~~ary,--mtt~t--ee--disbttr~ed-from-the-sta~e-treasttry-only 

ttpon-warrante-ieetted-by-the-eoMmissioner--after--reeeipt--of 

proper---doettmentation---regarding---eerviees--rendered--and 

expenses-inettrredo 

t3t--At-the-end-of-eaeh-£ise~~-ye8~,--that--portion--of 

~he---bal8~ee---i"---the---eapti~e--instt~er--reqttlatory--a~d 

~ttpervi~ion-tr~st-aeeount--that--exeeeds--sree,eee--m~st--be 

tra~~fe~red-~o-t"e-general-fttnd~ 

t4t--The--eommi~~te"er--may--antte±pate-~eee~pts-to-the 

eapti~e-±nstlrer-reg~latory-and-stlperv±s±on-trttst-aeeottnt-and 

±~stle-warrants-based-en-ant±eipated-reeeipt~~ 

NEW SECTION. Section 18. Penalties. A captive insurer 

that violates or causes or induces a violation of [sections 

1 through lB !21 or a 

[sections 1 through 18 17) 

provided in 33-1-317. 

rule implementing a provision of 

is subject to a penalty as 

Section 19. Section 33-2-708, MCA, is amended to read: 

"33-2-708. Fees and licenses. (1) The commissioner 

shall collect in advance and the persons so served shall so 

pay to the commissioner the following fees and licenses: 

(a) certificates of authority: 

(i) for filing applications for original certificates 

of authority, articles of incorporation (except original 

articles of incorporation of domestic insurers as provided 
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in subsection (b) below) and other charter documents, 

bylaws, financial statement, examination report, power of 

attorney to the commissioner, and all other documents and 

filings required in connection with such application and for 

issuance of an original certificate of authority, if issued: 

(A) domestic insurers ..•..••.......•........ $ 300.00 

(B) foreign insurers .••••.................... 300.00 

(C) captive insurersa. .......................... 300.00 

(ii) annual continuation of certificate of authority •• 

(iii) reinstatement of certificate of authority 

(iv) amendment of certificate of authority .•.• 

(b} articles of incorporation: 

300.00 

25.00 

50.00 

(i) filing original articles of incorporation of 

domestic insurer, exclusive of fees required to be paid by 

the corporation to the secretary of state 20.00 

(ii) filing amendment of articles of incorporation, 

domestic and foreign insurers, exclusive of fees required to 

be paid to the secretary of state by a domestic corporation 

25.00 

(c) filing bylaws or amendment thereto where required 

10.00 

(d) filing annual statement of insurer, other than as 

part of application for original certificate of authority 
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.................................................... 25.00 

(e) resident agent's license: 

( i) application for original license, including 

issuance of license, if issued {life andjor disability) •••• 

15.00 

(ii) application for original license, including 

issuance of license, if issued (other than life and/or 

disability) • • . . .. . . . . . . . . .•• •• . . . • . . . . . . . . . . . . . . • . . 15.00 

(iii} appointment of agent, each insurer ....•• 

(iv) annual renewal, each insurer ••........... 

( v) temporary license .........•.............. 

10.00 

10.00 

10.00 

{vi) amendment of license (excluding additions thereto) 

or reissuance of master license ..•..•...•••.•...•.. 

(f) nonresident agent's license: 

10.00 

(i) application for original license, including 

issuance of license, if issued (life andjor disability) .... 

100.00 

(ii} application for original license, including 

issuance of license, if issued (other than life and/or 

disability) 

(iii) appointment of agent, each insurer .•..•. 

(iv) annual renewal, each insurer •....••••.... 

100.00 

10.00 

10.00 

(v) amendment of license (excluding additions thereto) 

or reissuance of master license 

(g) solicitor's license: 

-20-
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(i) application for original license, including 

issuance of license, if issued ..•••.••.....•••.••. 

(ii) annual renewal of license 

(iii) appointment of 5(•1 ;_citor 

15.00 

15.00 

10.00 

(h) examination for license as agent or solicitor, 

each examination ••....•..•...........••.••......... 15.00 

(i) surplus lines agent license: 

(i) application for original license and for issuance 

of license, if issued 

( i i) annual renewal of l.icense 

{j) adjuster's license: 

(i) application for original license and for 

of license, if issued 

50.00 

50.00 

issuance 

15.00 

{ii) annual renewal of license................ 15.00 

(k) insurance vending machine license, each machine, 

each year 10.00 

(1) commissioner's certificate under seal (except when 

on certificates of authority or licenses) ••••.•... 10.00 

(m) copies of documents on file in the commissioner's 

office, per page .so 

(n) pclicy forms: 

(i) filing each policy form.................. 25.00 

(ii) filing each application, rider, endorsement, 

amendment, insert page, schedule of rates, and clarification 

of risks ..••.•••.•.....•••. o ••• o. o •••••••••• o o. o o •• 10.00 
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(iii) maximum charge if policy and all forms submitted 

at one time or resubmitted for approval within 180 days .••• 

100.00 

(2) The commissioner shall promptly deposit with the 

state treasurer to the credit of the general fund of this 

state all fines and penalties, those amounts received 

pursuant to 33-2-311, 33-2-705, and 33-2-706, and any fees 

and examination and miscellaneous charges received pursuant 

to Title 33, chapter 11, part 1, that are collected by him 

pursuant to Title 33 and the rules adopted thereunder. 

{3) All fees are considered fully earned when 

received. In the event of overpayment, only those amounts in 

excess of $10 will be refunded. 

(4) All fees and examination and miscellaneous 

charges, except fines or penalties or those amounts received 

pursuant to 33-2-311' 33-2-705, or 33-2-706, collected by 

the commissioner pursuant to Title 33 and the rules adopted 

thereunder must be deposited in the insurance regulatory 

trust account pursuant to 17-2-121 through 17-2-123." 

6ec~+an-2~~--seee~o~-rr-T-7&?r-M€A,-i~-amended-eo-~ead~ 

0 i1-1-50~.--Statutory-app~op~iat±o~~-----definition---­

requ±~±te~--£or--vai±dity.--t~t-A-~~~t~~ory-opp~opriation-±s 

an-app~opr±ation--maae--by--permanent--law--tna~--a~thorize~ 

~pendin~--by--a-~tate-ageney-witho~t-the-need-for-a-~±~nniai 

±eg±~iative-approp~iation-or-b~dget-amendmento 
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t~t--Bxeep~--as--provided--ift--s~bsee~ion--t4tr--eo--be 

e£Eee~ive,--a--statutory-appro~rietion-mtt~t-eomp%y-with-bo~b 

e£-the-foiiowing-provisione~ 

tat--T~e-iaw-eontaininq-the-~tatttto~y-a~thority-m~st-be 

listed-in-sttbseetion-t3to 

fbt--~he-iaw-or-po~tion-oE-the-±aw-making--a--stattttory 

appropriation--must--speeiEieaiiy--state--that--a--statutory 

appropriation-is-made-as-proYided-in-this-seetiono 

t3t--~he-tollowinq-iaws-are-the--only--iaws--eontaining 

stattttory---appropriatione~---~-9-%6%~--Z-l~-l65;--i-l8-8i~7 

l9-3-~93;---l9-3-3l~;---l9-3-3!4;----lS-4-3Si;----l3-37-394; 

l5-~5-l~3;---l5-3l-79~;---!5-36-ll<;--l5-6S-l<l;--l5-79-l9l; 

l6-!-494;-l6-l-4l9;-l6-l-4ll;-l7-3-•l<;-l7-S-494;--l7-5-4~4; 

l7-5-884;----l9-8-594;---19-9-79··---l9-9-l997;---l9-l9-~85; 

l9-i9-39S;--l9-l6-566;--l9-ll-5l~;---l9-ll-S%3;---l9-ll-696; 

l9-1~-38%;----%9-l3-694;---~9-4-i99;---~6-6-496;---~8-8-%11; 

~3-5-6%8;--~3-5-%8~7;---33-3%-~l~;---33-3%-46l;---3~-5i-59l; 

39-7±-~584;---53-6-l56;---S3-~4-~66;---6~-3-~65;--75-%-±l9%; 

75-7-385;---76-l~-1~3;---86-~-%63;---89-~-~~B;----B~-l%-%36; 

98-3-39%;-99-3-39~;-98-3-4%~;-99-4-~l5;-98-9-396;-98-l5-i63; 

seetion-i3r-Hott~e-B±ii-No~-86i,-baw~-e£-i985~-8nd-~eetien-±t 

Ehapter-4547-baws-or-l9B7;-aftd-taeetioft-l5t• 

t4t--~he~e--ie--a--s~atuto~y--appropriation--~o-pay-the 

prineipal,-iftterestr-premi~ma,-and-eosts-of-isstling,-paying 7 

and-seeuri~g-aii-bonds,-notes,-or-other-obiigatione,-as-d~e7 
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that-have-been-authorized-and-isstted-~ttrsttant-to-the-iaws-o£ 

Montanao--Ageneies--that--have---entered---into---agreements 

attthorize~---by--the--iaws--oE--Montana--to--pay--the--state 

treasurer 7 -£or-depes±t-in-aeeordanee-with--iT-z-re%--through 

%7-~-ieTr--as--determined--by-the-state-treas~rer,-an-amotln~ 

~tlffieient-te-pay-the-prineipal-and-±ntere~t-as-due--on--the 

bond~--o~--netes--have-~tatntory-appropriat~on-attthority-for 

~tteh-paymentso--tfn-~ttbsect±on-t3t~-pttrsttant-to-seeo-l5r-€ho 

6GT,-b.-i98~7-the-ineitt~±on-o£-i5-65-i%l-term±nate~-dttne-3&7 

i989;-pttr~ttant-to-seeo-le,-eh~-664,-C.-l987,--the--±nelus±on 

o£-39-7i-%594-terminates-dttne-36,-i99i;-and-pnrsttant-to-seeo 

6,--en.--454,--bo-l96Ty-the-±nettte~on-o£-seeo-ly-€h~-454,-bo 

l987,-term±nates-dnly-lr-i98a~tu 

NEW SECTION. Section 20. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act} is extended to the provisions of 

[this act]. 

NEW SECTION. Section 21. Codification instruction. 

t±t [Sections 1 through 17-aftd-19 18] are intended to be 

codified as an integral part of Title 33, and the provisions 

of Title 33 apply to [sections 1 through i~-and-19 18]. 

t~t--tseetioft--lBi--is--iftteftded--to--be-eodi£ied-as-an 

integral-part-o£-Ti~le--lT,--eha~~e~--~,--pert--%7--and--th~ 

prov±s±ons-o£-Ti~le-17,-ehap~er-~,-par~-%,-eppiy-~o-tseetion 

±Bt• 
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1 NEW SECTION. Section 22. Savin9 clause. [This act] 

2 does not affect rights and duties that matured, penalties 

3 that were incurred, or proceedings that were begun before 

4 [the effective date of this act]. 

5 NEW SECTION. Section 23. Severability. If a part of 

6 {this act] is invalid, all valid parts that are severable 

7 from the invalid part remain in effect. If a part of [this 

8 act) is invalid in one or more of its applications, the part 

9 remains in effect in all valid applications that are 

10 severable from the invalid applications. 

-End-
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SENATE BILL NO. 248 

INTRODUCED BY TRAYER, MEYER, PAVLOVICH, 

CAMPBELL, BOFFMAN, WHALEN 

A BILL FOR AN ACT ENTITLED: "AN ACT ADOPTING LAWS TO 

REGULATE MONTANA CAPTIVE INSURERS; AND AMENDING SBe~iBNS 

~~-~-582-ANB SECTION 33-2-708, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Short title. (Sections 1 NEW SECTION. 

through 19] may 

Act•. 

be cited as the "Montana Captive Insurers 

NEW SECTION. Section 2. Definitions. As used in 

[sections 1 through 19), the following definitions apply: 

(1) "Affiliated company" means a company which, by 

virtue of common ownership, control, operation" or 

mana9ement, is the same corporate system as a parent 

company, an industrial insured, or a member organization. 

(2) "Association• means a legal association of 

individuals, corporations, partnerships, or associations 

that has been in continuous existence for at least 1 year 

and whose members collectively: 

(a) own, control, or hold with power to vote all of 

the outstanding voting securities of an association captive 

insurer that is incorporated as a stock insurer; or 

~ ... - . .,.._ 
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(b) have complete voting control over an association 

captive insurer that is incorporated as a mutual insurer. 

(3) 11Association captive insurer" means a company that 

insures risks of the member organizations of the association 

and their affiliated companies. 

(4) "Captive insurer" means a pure captive insurer, 

association captive insurer, or industrial insured captive 

insurer formed or authorized under [sections 1 through 19). 

(5) "Excess workers' compensation insurance" means, in 

the case of an employer that has insured or self-insured its 

workers' compensation risks in accordance with applicable 

state law, insurance in excess of a specified per-incident 

or aggregate limit. 

(6) "Industrial insured" means an insured: 

(a) who procures the insurance of a risk by using the 

services of a full-time employee acting as an insurance 

manager or buyer; 

(b) whose aggregate annual premiums for insurance on 

all risks total at least $25,000; and 

(c) 

(7) 

company 

comprise 

who has at least 25 full-time employees. 

"Industrial insured captive insurer" means a 

that insures risks of the industrial insureds that 

the industrial insured group and the group's 

affiliated companies. 

(8) "Industrial insured group" means either: 

-2- SB 248 
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(a) a group of industrial insureds that collectively: 

(i) own, control, or hold with po~er to vote all of 

outstanding voting securities of an industrial insured 

captive insurer that is incorporated as a stock insurer; or 

{ii) have complete voting control aver an industrial 

insured captive insurer that is incorporated as a mutual 

insurer; or 

(b) a group that is created 

Liability Risk Retention Act of 1981 (15 

under the Product 

U.S.C. 3901), as 

amended, as a corporation or other limited liability 

association taxable as a stock insurer or a mutual insurer 

under Montana law. 

( 9) "Member organization'• means an individual, 

corporation, partnership, or association that belongs to an 

association. 

{10) "Parent" means a corporation, partnersPip, or 

individual that directly or indirectly owns, controls, or 

holds with power to vote more than 50\ of the outstanding 

voting securities of a pure captive insurer. 

(11) "Pure captive insurer" means a company that 

insures risks of its parent and affiliated companies. 

NEW SECTION. Section 3. Certificate of authority 

procedure. (1) A captive insurer, when permitted by its 

articles of incorporation or charter, may apply to the 

commissioner for a certificate of authority to transact the 
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kinds of insurance defined in 33-1-206( 1) (a), 

33-1-206(1)(b), 33-l-206(1)(d) through 33-1-206( 1) (n), 

33-1-209, 33-1-210, and 33-1-211 except that: 

(a) a pure captive insurer may not insure a risk other 

than that of its parent and affiliated companies: 

(b) an association captive insurer may not insure a 

risk other than that of the member organizations of its 

association and their affiliated companies; 

(c) an industrial insured captive insurer may not 

insure a risk other than that of the industrial insureds 

that comprise the industrial insured group and the group's 

affiliated companies; 

(d) a captive insurer may not provide personal motor 

vehicle or homeowner's insurance coverage or any component 

thereof: 

(e) a captive insurer may not accept or cede 

reinsurance except as provided in (section 12): and 

(f) a captive insurer may provide excess workers' 

compensation insurance to its parent and affiliated 

companies unless prohibited by the laws of the state having 

jurisdiction over the transaction. 

(2) A captive insurer may not transact any insurance 

business in this state unless: 

ta) it first obtains from 

certificate of authority authorizing 

-4-

the 

it 

commissioner a 

to transacr 

SB 24~ 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0248/02 

insurance business in this state; 

(b) its board of directors holds at least one meeting 

each year in this state; 

(c) it maintains its principal place of business in 

this state; and 

(d) it appoints a resident registered agent to accept 

service of process and to otherwise act on its behalf in 

this state. If the registered agent cannot with reasonable 

diligence be found at the registered office of the captive 

insurer, the secretary of state is the agent of the captive 

insurer upon whom any process, notice, or demand may be 

served. 

(3) Before receiving a certificate of authority, each 

applicant captive insurer shall file with the commissioner: 

(a) a certified copy of its charter and bylaws, a 

statement under oath of its president and secretary showing 

its financial condition, and any other statements or 

documents required by the commissioner; and 

(b) evidence of the ·following: 

(i) the amount and liquidity of its assets relative to 

the risks to be assumed; 

{ii) the adequacy of the expertise, experience, and 

character of each person who will manage it; 

(iii) the overall soundness of its plan of operation; 

(iv} the adequacy of the loss prevention programs of 
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its parent, member organizations, or industrial insureds, as 

applicable; and 

(v) other factors considered relevdnt by the 

commissioner 1n ascertaining whether the proposed captive 

insurer will be able to meet its policy obligations. 

(4) Each captive insurer shall pay to the conwissioner 

a nonrefundable fee as provided in JJ-2-708 for the 

examination and investigation and the processing of its 

application for a certificate of authority. In addition, it 

shall pay a fee as provided in 33-2-708 for annual 

continuation of a certificate of authority. Th@ commission@r 

may retain legal, financial, and examination services from 

outside the department, the reasonable cost of which may be 

charged to the applicant. 

(5) If the commissioner is satisfied that the 

documents and statements filed by the captive insurer comply 

with {sections 1 through 19], he may grant a certificate of 

authority authorizing it to transact insurance business in 

this state. A certificate of authority issued under 

[S@Ctions 1 through 19) continues in force until suspended, 

revoked, or otherwise terminated. The certificate of 

authority must be continued by the captive insurer each year 

by payment before March 1 of the renewal fee required in 

33-2-708. 

NEW SECTION. Section 4. Name of captive insurer. A 
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captive insurer may not adopt a name that is the same as, 

deceptively similar to, or likely to be confused with or 

mistaken for any other existing business name registered in 

the state of Montana. 

NEW SECTION. Section 5. Minimua capital -- letter of 

credit. tit The commissioner may not issue a certificate of 

authority to a pure captive insurer, an association captive 

insurer that is incorporated as a stock insurer, or an 

industrial insured captive insurer that is incorporated as a 

stock insurer unless it possesses and maintains unimpaired 

paid-in capital of: 

tatL~l in the case of a pure captive insurer, not less 

than $100,000; 

tbti£1 in the case of an association captive insurer 

that is incorporated as a stock insurer~ not less than 

$400,000; or 

tetill in the case of an industrial insured captive 

insurer that is incorporated as a stock insurer, not less 

than $200,000. 

t~t~-~he--eapitai--~eq~ired-±n-subs~ctio~-ttt-mey-be-in 

~he-fo~a-o£-eash-or-an-irrevocable-letter-ot--eredi~--~ssaed 

by-a-bank-eharte~ed-by-the-state-of-Montana-or-a-meMber-bank 

or--~he-federal-~eserve-system-a~proved-by-the-eemmissioner. 

NEW SECTION. Section 6. Minlaum surplus -- letter of 

credit. ttt The commissioner may not issue a certificate of 
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authority to a captlve insurer unless it possesses and 

maintains free surplus of: 

tatl!l in the case of a pure captive insurer, not less 

than $150,000; 

tbt~ in the case of an association captive insurer 

that is incorporated as a stock insurer, not less than 

$350,000; 

tetill in the case of an industrial insured captive 

insurer that is incorporaLed as a stock insurer, not less 

that $300,000; 

tdti!l in the case of an associQtion captive insurer 

that is incorporated as a mutual insurer, not less than 

$7~0,000; or 

tet~ in the case of an industrial insured captive 

insurer that is incorporated as a mutual insurer, not less 

than $500,000. 

tit--~he--s~rpl~~--r~qrtired-±n-~~b~eetion-tlt-m8y-b~-in 

the-form-of-eash-or-an-irrevoeable-ietter-ot--eredit--iss~ed 

by-a-bank-ehartered-by-~~~-~tat~-of-Montena-or-e-member-b8nk 

of- -the-fede-ral:- reserve- sye~em--approved-by- the-conuni ss ione ~-.-

NEW SECTION. Section 7. Formation of a captive 

insurer in this state. {l) A pure captive insurer must be 

incorporated in this state as a stock insurer dS defined in 

33-3-102. 

(2) An association captive insurer or an industrial 
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insured captive insurer may be incorporated in this state: 

(a) as a stock insurer as defined in 33-3-102; or 

(bJ as a mutual insurer as defined in 33-3-102. 

(3) A captive insurer may not have less than three 

incorporators, of whom not less than two must be residents 

of this state. 

( 4) Before the articles of incorporation are 

transmitted to the secretary of state, the incorporators 

shall petition the commissioner to issue a certificate 

setting forth his finding that the establishment and 

maintenance of the proposed corporation will promote the 

general good of the state. To determine whether the 

corporation will promote the general good of the state, the 

commissioner shall consider: 

(a) the character, reputation~ financial standing, and 

purposes of the incorporators; 

(b) the character, reputation, financial 

responsibility, insurance experience, and business 

qualifications of the officers and directors; and 

(c) other aspects the commiss1oner considers 

advisable. 

(5) The incorporators shall transmit to the secretary 

of state the articles of incorporation and the certificate 

described in subsection (4). The secretary of state shall 

record the articles of incorporation and the certificate. 
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(6) The capital stock of a captive insurer 

incorporated as a stock insurer must be issued at not less 

than par value. 

(7) A least one of the members of the board of 

directors of a captive insurer incorporated in this state 

must be a resident of this state. 

(8) A captive insurer formed under (sections 1 through 

191 has the privileges of and is subject to Title 35 and the 

applicable provisions of [sections l through 19}. If a 

provision of Title 35 conflicts with a provision of 

{sections 1 through 19}, [sections l through 19} control. 

NEW ~~ECTION. 

March 1 of each 

insurance business 

commissioner a 

Section 8. Annual statement. Prio~ to 

year, each captive insurer transacting 

in this state shall submit to the 

statement of its financial condition~ 

verified by oath of two of its executive officers. Each 

association captive insurer shall file its statement in the 

form required by 33-2-701. The commissioner shdll by rule 

propose the form in which a pure captive insurer and an 

industrial insured captive insurer submit a statement of 

financial condition. 

NEW SECTION. Section 9. Exam.inat ions costs. ( l) 

Except as provided in subsection (2), the commissioner 

shall, not less than once every 3 yedrs a11d whenever he 

considers it advisable, visit each authorized captive 
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insurer and thoroughly inspect and examine its affairs, 

transactions, accounts, records, and assets to ascertain its 

financial condition, its ability to fulfill its obligations, 

and its compliance with [sections l through 19]. 

(2) If the captive insurer is subject to a 

comprehensive annual audit by independent auditors approved 

by the commissioner, the commissioner may, in his discretion 

and upon application by a captive insurer, increase the 

3-year period described in subsection (1) to 5 years. 

(3) The examined captive insurer shall pay the costs 

of the examination. The commissioner shall pay to the 

credit of the general fund all money received by him for an 

examination or investigation conducted under this section. 

NEW SECTION. SectM>n 10. Grounds and procedures for 

suspension or revocation of certificate of authority. (1) 

The commissioner may suspend or revoke the certificate of 

authority of a captive insurer to transact insurance in this 

state for any of the following reasons: 

6); 

(a) insolvency or impairment of capital or surplus; 

(b) failure to meet the requirements of [section 5 or 

(c) refusal or failure to submit an annual statement, 

as required by (section 8), or any other report required by 

law or by order of the commissioner; 

(d) failure to comply with the provisions of (sections 
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1 through 19] or its own articles of incorporation, charter, 

or bylaws; 

(e) failure to submit to examination, as required by 

[section 9], or any related legal obligation: 

(f) refusal or failure to pay the costs of examination 

as required by [section 9]; 

(g) use of methods that, although not otherwise 

specifically prohibited by law, nevertheless ~ender its 

operation detrimental to or its condition unsound with 

respect to the public or its policyholders; or 

(h) failure to comply with any other laws of this 

state. 

(2) If, upon examination, hearing, or other evidence, 

the commissioner finds that a captive insurer has committed 

any of the acts specified in subsection (1), he may, 

notwithstanding any other provision of (this code), suspend 

or revoke the certificate of authority if he finds it in the 

best interest of the public and the policyholders of the 

captive insurer. 

NEW SECTION. Section 11. Legal investments. ( 1) An 

association captive insurer shall comply with the investment 

requirements contained in Title 33, chapter 2, part 8. 

(2) A pure captive insurer or industrial insured 

captive insurer is not subject to any restrictions on 

allowable investments, including those limitations containe(~ 
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in Title 33, chapter 2, part 8, except that the commissioner 

may prohibit or limit any investment that threatens the 

solvency or liquidity of such an insurer. 

NEW SECTION. Section 12. Reinsurance. ( 1) A captive 

insurer may provide reinsurance on risks ceded by any other 

insurer. 

(2) A captive insurer may take credit for reserves on 

risks or portions of risks ceded to reinsurers that have 

complied with 33-2-1205. A captive insurer must receive the 

prior approval of the commissioner before it may cede risks 

to or take credit for reserves on risks or portions of risks 

ceded to reinsurers that have not complied with 33-2-1205. 

( 3) In addition to credit for reinsurance allowed 

under 33-2-1205, a captive insurer may take credit for 

reserves on risks or portions of risks ceded to a pool, 

exchange, or association acting as a reinsurer that has been 

authorized by the commissioner. The commissioner may require 

any documents, financial information, or other evidence that 

the pool, exchange, or association will be able to provide 

adequate security for its financial obligations. The 

commissioner may deny authorization or impose any 

limitations on the activities of a reinsurance pool, 

exchange, or association that, in his judgment, are 

necessary and proper to provide adequate security for the 

ceding captive insurer and for the protection and benefit of 
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the public. 

NEW SECTION. Section 13. Ratinq organizations 

membership. A captive insurer may not be required to join a 

rating organization. 

NEW SECTION. Section 14. Exe1Dption from compulsory 

association. A captive insurer may not join or contribute 

financially to a plan, pool, association, or guaranty or 

its insolvency fund in this state. A captive 1nsurer, 

insured, its parent or any affiliated company, or any member 

organization of its association may not receive a benefit 

from any plan, pool, association, or guaranty or insolvency 

fund for claims arising out of the operations of the captive 

insurer. 

NEW SECTION. Section 15. Tax on premiums collected. 

(1) Subject to subsection (3), each authorized or formerly 

authorized captive insurer shall pay to the commissioner, on 

before March 1 each year, a tax computed at the rate of or 

8/10 of 1\ on the first $15 million and 6/10 of 1\ on each 

additional dollar on the direct premiums collected or 

contracted for on policies or contracts of insurance 

covering property or risks in this state and on risks and 

property situated elsewhere upon which no premium tax is 

otherwise paid by the company during the preceding calendar 

year, after deducting from the direct premiums subject to 

the tax the amounts paid to policyholders as return premiums 
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or premium deposits returned or credited to policyholders. 

(2) Subject to subsection (3), each authorized and 

formerly authorized captive insurer shall pay to the 

commissioner, on or before March 1 each year, a tax computed 

at the rate of_3/l0 of 1\ on the first $15 million of 

assumed reinsurance premium and at the rate of 2/10 of 1\ of 

each additional dollar. However, no reinsurance tax applies 

to premiums for risks or portions of risks that are subject 

to taxation on a direct basis pursuant to subsection {1). A 

reinsurance premium tax is not payable on the receipt of 

assets in exchange for the assumption of loss reserves and 

other liabilities of another insurer under common ownership 

and control if: 

ta) the transaction is part of a plan to discontinue 

the operations of the other insurer; and 

(b) the intent of the parties to the transaction is to 

renew or maintain the business with the captive insurer. 

(3) If the aggregate taxes that a captive insurer is 

required to pay under subsections (1) and (2) is less than 

$5,000 a year, the captive insurer shall pay a tax of $5,000 

for that year. 

(4) Two or more captive insurers under common 

ownership and control must be taxed as though they were a 

single captive insurer. 

(5) For the purposes of subsection (4), ''common 

-15- SB 248 

1 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0248/02 

ownership and controlw means: 

(a) in the case of a stock corporation, the direct or 

indirect ownership of 80\ or more of the outstanding voting 

stock of two or more corporations by the same shareholder or 

shareholders; and 

(b) in the case of a mutual corporation, the direct or 

indirect ownership of 80% or more of the surplus and the 

voting power of two or more corporations by the same member 

or members. 

(6) The taxes provided for in this section constitute 

all taxes collectible under the laws of this state from a 

captive insurer, and no occupation tax or other taxes may be 

levied or collected from a captive insurer by the state or 

by a county, city, or municipality within this state, except 

ad valorem taxes on real and personal property used in the 

production of income. 

(7} tet-Bxeept--ee--proY±ded-±n-3~b~ection-t1ttbt,-the 

THE commissioner shall promptly deposit the amounts received 

pursuant to this section to the credit of the general fund 

of this state. 

tbt--~he--commi~sioner--shall--ann~alty-depo~it-Yo5,-of 

the-premi~m-tax-reven~e~-coiiected-pursttant-to-this--see~ion 

in--the--eaptive--ins~rer--regaia~ory--and-~~perw±s±on-tr~st 

aeeoant-pars~ant-to-tseetion-%9to-~he-money-depo~±ted--ander 

this--sabsection-is-statato~ily-appropriated,-as-prowided-in 
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i1-7-59i,-to-the-cemaissioner--£or--p~rpo~~s--o£--regula~ing 

eapti¥e-ins~rers-under-tseetions-l-tkrott9h-T9to 

NEW SECTION. Section 16. Rules. The commissioner may 

adopt rules relating to captive insurers as are necessary to 

enable him to carry out the provisions of [sections 1 

through 19). 

NEW SECTION. Section 17. Other provisions applicable. 

(l) Except as provide~ in subsection (2), no provisions of 

[this code] apply to a captive insurer. 

(2) The following chapters and sections of (this code) 

apply to captive insurers to the extent applicable and not 

in conflict with [sections 1 through 19): chapter 1; chapter 

2, part 8; 33-2-701; 33-2-708; 33-2-1205; CHAPTER ll; and 

[sections l through 19]. 

NEW-SEe~leH.--~ien-1~--eap~~ve--iftstt~e~--~egttta~o~y 

and--saper¥isien-~~u~~-aeeott~t·--trt-~he~e-~s-e~eat~d-~n-th~ 

state-t~easu~y-an-aeeott~t-w~th~n-the-state--speeial--revenue 

fttnd---desi~nated---the---•eaptive--insttrer--regttlatory--and 

sttperYision-trttst-aeeount•-tor-the-pttrpose-o£-prev~e~ng--the 

financial---means--£er--the--eommts~tener--o£--tnsttranee--to 

administer--fseetion~--r--throttgh--±9to--Amottnts---eolleeted 

parsaant--to--tseetion--l5t7ttbtt--mast--be-eredited-to-this 

fttndo 

tit--All-payme~ts-£rom-the-eaptive--~nsttrer--re9ttiato~y 

and--sttpervision--trttst-aeeottnt-~or-the-maintenanee-of-staff 
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and-assoeiated-expenses 7 -inelttding-eontraetttal--serviees--as 

neeessary,--must--be--disbarsed-from-the-state-treasttry-only 

ttpon-warrants-isstted-by-the-eommissioner--after--reeeip~--or 

prope~---doeumentation---re9arding---serviees--rendered--and 

expenses-incurred• 

t3t--At-the-end-of-eaeh-tiseal-year,--that--po~tien--of 

th~---balanee---in---the---eaptive--insu~e~--reg~latory--and 

stlpervision-tr~st-aeeeant--tha~--exceeds--$iee,aee--m~st--be 

trans£e~red-to-the-generai-fttndo 

t4t--The--commiss±oner--may--antieipate-reeeipts-to-the 

eaptive-±nsarer-regttiatory-and-sttpervision-tr~st-aeeottnt-and 

±sstte-warrante-based-on-anticipated-reeeipts• 

NEW SECTION. Section 18. Penalties. A captive insurer 

that violates or causes or induces a violation of [sections 

1 through !6 lll or a rule implementing a provision of 

[sections 1 through 18 17] is subject to a penalty as 

provided in 33-1-317. 

Section 19. Section 33-2-706, MCA, is amended to read: 

•JJ-2-708. Fees and licenses. (l} The commissioner 

shall collect in advance and the persons so served shall so 

pay to the commissioner the following fees and licenses: 

{a) certificates of authority: 

(i) for filing applications for original certificates 

of authority, articles of incorporation jexcept original 

articles of incorporation of domestic insurers as provided 
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in subsection (b) below) and other charter documents, 

bylaws, financial statement, examination report, power of 

attorney to the commissioner, and all other documents and 

filings required in connection with such application and for 

issuance of an original certificate of authority, if issued: 

(A) domestic insurers .................•...•. S 300.00 

(B) foreign insurers ......•...........•.....• 300.00 

(C) captive insurers .......•....... , ...•.....••• 300.00 

(ii) annual continuation of certificate of authority •. 

(iii) reinstatement of certificate of authority 

(iv) amendment of certificate of authority ••.• 

(b) articles of incorporation: 

300.00 

25.00 

50.00 

(i) filinq original articles of incorporation of 

domestic insurer, exclusive of fees required to be paid by 

the corporation to the secretary of state.......... 20.00 

(ii) filing amendment of articles of incorporation, 

domestic and foreign insurers, exclusive of fees required to 

be paid to the secretary of state by a domestic corporation 

25.00 

(c) filing bylaws or amendment thereto where required 

10.00 

(d) filing annual statement of insurer, other than as 

part of application for original certificate of authority 
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.................................................... 25.00 

(e) resident agent's license: 

(i) application for original license, including 

issuance of license, if issued (life and/or disability) ..•• 

15.00 

(ii) application for original license, including 

issuance of license, if issued (other than life and/or 

disability) ••. • •• . . • . . . . • •• . . . . . . • . . . • . . • •. . . . .. ... 15.00 

(iii) appointment of agent, each insurer ...... 10.00 

(iv) annual renewal, each insurer .•••....••... 10.00 

(v) temporary license . • . . • .• . . •• . •• •• . . . . . • . . 10.00 

(vi) amendment of license (excluding additions thereto) 

or reissuance of master license •...............•.•• 10.00 

(f) nonresident agent's license: 

(i) application for original license, including 

issuance of license, if issued llife and/or disability) 

. .. . . •. . . . . .•• .•.•..... ... . . . • . . . • • . . . . . .• • .• . . . . . . • 100.00 

(ii) application for original license, including 

issuance of license, if issued (other than life and/or 

disability) •• . . . . . • . . . . •• •. • . • . . . . . . . . . . • . . . . . . . . . . 100.00 

(iii) appointment of agent, each insurer ..... . 10.00 

(iv) annual renewal, each insurer •..•.....•••. 10.00 

(v) amendment of license (excluding additions thereto) 

or reissuance of master license ......•.••.......••. 10.00 

(g} solicitor•s license: 
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(i) application fot original license, 

issuance of license, if issued ....•.......•••.••.. 

including 

15.00 

(ii) annual renewal of license ...•••.•••••... 

(iii) appointment of solicitor ..•••......•..•• 

15.00 

10.00 

(h) examination for license as agent or solicitor, 

each examination ................................... . 15.00 

(i) surplus lines agent license: 

(i) application for original license and for issuance 

of license, if issued 

{ii) annual renewal of license ••.•.•...••.•••• 

(j) adjuster's license: 

50.00 

50.00 

(i) application for original license and for issuance 

of license, if issued . . . . • . . . . • . . • . . • • • .. • • • . • . . . . • • 15.00 

( ii) annual renewal of license • .. • • • • . • • • . • • • • • 15.00 

(k) insurance vending machine license, each machine, 

each year .••••••••••..••................•••••••••.• 10.00 

(1) commissioner's certificate under seal (except when 

on certificates of authority or licenses) .•......• 10.00 

(m) copies of documents on file in the commissioner's 

office, pet page ••• . • .•• . . . . . . . ... . . . . . . . . . .• •. • •. . .50 

(n) policy fotms: 

(i) filing each policy fotm . . . •• . . •.• • . . . . . . • 25.00 

(ii) filing each application, rider, endorsement, 

amendment, insert page, schedule of rates, and clarification 

of risks •••••••..•••.•.•............•......•.••.... 10.00 
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(iii} maximum charge if policy and all forms submitted 

at one time or resubmitted for approval within 180 days ..•. 

................................................... 100.00 

(2) The commissioner shall promptly deposit with the 

state treasurer to the credit of the general fund of this 

state all fines and penalties, those amounts received 

pursuant to 33-2-311, 33-2-705, and JJ-2-706, and any fees 

and examination and miscellaneous charges received pursuant 

to Title 33, chapter 11, part 1, that are collected by him 

pursuant to Title 33 and the rules adopted thereunder. 

(3) All fees are considered fully earned when 

received. In the event of overpayment, only those amounts in 

excess of $10 will be refunded. 

(4) All fees and examination and miscellaneous 

charges, except fines or penalties or those amounts received 

pursuant to 33-2-311, 33-2-705, or 33-2-706, collected by 

the commissioner pursuant to Title 33 and the rules adopted 

thereunder must be deposited in the insurance regulatory 

trust account pursuant to 17-2-121 through 17-2-123.'' 

~teR-2~--Seet~o~-r~-~-~~~,-M€Ar-i~-4mended-to-~ead~ 

•±~-~-59io--Statttto~y-appropriation~-----de£init±on---­

req~isite~--£or--validityo--tit-A-stattttory-appropriation-~s 

an-appropriation--made--by--permanent--law--that--a~thorizes 

epending--by--a-state-a9eney-withottt-the-need-for-a-hiennial 

legislative-eppro~~ia~ion-or-b~dget-amendment~ 
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t~t--Bxeept--as--provided--±n--sabseetion--t4t,--~o--be 

ef~eet~ve7--a--stat~tory-appro~ria~±on-m~st-eomply-with-both 

of-~fte-fo~iow±ng-prow±s±ons~ 

tat--~he-iaw-eontain±ng-~he-~tat~tory-a~thority-mtl~t-be 

listed-in-~~bseet±on-t3t~ 

tbt--Yhe-iaw-or-portion-of-the-iaw-Ma~ing--a--statHto~y 

appropriation--m~st--speeifieally--state--t~at--a--stetHtory 

appropriation-±s-made-as-provided-in-this-seetion. 

t3t--~he-£oiiow±ng-iaws-are-the--only--iaws--eontaining 

statntory---appropriat*ons~---~-9-~8~;--~-11-195;--r-18-Bir; 

l&-3-r&3;---19-3-31r;---l&-3-314;----1e-4-3&l;----l3-31-3B4; 

15-i5-li3;---15-31-1&r;---15-36-±li;--15-65-1i1;--15-1&-±el; 

16-l-464;-16-1-419;-l6-1-4ll;-l1-3-ili;-l1-5-494;--l1-5-4i4; 

11-5-894;----l9-8-594;---19-9-19i;---l9-9-l991;---19-l9-i95; 

19-l&-3&s;--l9-l&-596;--±9-ll-5lr;---l9-ll-Sl3;---l9-ll-6&6; 

±9-lr-3&±;----19-13-6&4;---ie-4-199;---re-6-4&6;---ie-a-±11; 

r3-5-6l&;--i3-s-±&i1;---33-3l-i±r;---33-3t-4&l;---31-5±-se•• 

39-1l-i594;---53-6-l59;---53-i4-i96;---61-3-i95;--15-l-ll9l; 

15-1-395;---16-li-li3;---ee-i-l&3;---eo-r-ii8;----8i-ll-l36; 

98-3-39l;-99-3-39i;-98-3-4li;-99-4-il5;-96-9-386;-90-l5-l03; 

seetion-i3,-HoHse-Bill-Noo-86ir-baws-ot-l965r-and-see~ion-iT 

€hapter-454,-baws-of-i98~;-and-tseetion-iSt• 

t4t--~here--ts--a--stat~~ory--appropriation--to-pay-the 

prineipai,-in~erestr-premiums7-and-eosts-of-issuinqr-paying, 

and-seeuring-all-bonds7-notes,-or-other-obiigations,-as-d~er 
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that-have-been-a~therized-and-iss~ed-pursnant-te-the-laws-ef 

Montana.--A~eneies--that--have---entered---into---agreements 

anthorized---by--the--laws--e£--Montana--to--pay--the--state 

treasurer,-for-deposit-in-aeeordanee-with--11-~-~Ql--thro~gh 

iT-i-iBT,--as--determined--by-the-state-treasurerr-an-amo~nt 

snffieient-to-pay-the-prineipal-and-iftterest-as-d~e--on--the 

bonds--or--notes--have-statutory-appropriation-authority-for 

sbeh-paymentso--tfn-sttbseet±on-t3t~-pursuant-to-see.-ls,-eho 

69? 7 -bo-%98~7-the-±ne%usion-o£-l5-65-lii-term~nat~s~d~ne-36r 

±9897-p~r~ttan~-to-~eeo-±&,-eno-664r-bo-%98Tr--th~--~nci~sion 

eE-39-1±-i564-~ermiftate~-O~fte-36,-t99t7-and-p~rsaant-to-seco 

6 7--€ho--454,--bo-%98Ty-~he-ineitts±oft-o£-seco-l,-€h•-454,-ho 

l981,-termtnates-Ouly-i,-i988ot• 

NEW SECTION. Section 20. Extension of authority. Any 

existing authority to make rules on 

provisions of (this act] is extended to 

(this act]. 

the subject of the 

the provisions of 

NEW SECTION. Section 21. Codification instruction. 

tit [Sections 1 through l~-and-19 18] are intended to be 

codified as an integral part of Title 33, and the provisions 

of~Tit1e JJ apply to (sections 1 through 11-and-19 18]. 

tit--fSeetion--tat--is--intended--to--ae-eodified-as-an 

integra~-part-o£-~itie--lTy--ehapter--~,--part--lr--and--the 

provisiefts-of-Title-l1r-ehapter-~ 7 -par~-l7 -arpiy-to-fseetion 

i8iT 
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1 NEW SECTION. Section 22. savin9 clause. [This act 1 

2 does not affect rights and duties that matured, penalties 

3 that were incurred, or proceedings thdt were begun before 

4 (the effective date of this act]. 

5 NEW SECTION. Section 23. Severability. If a part of 

6 [this act} is invalid, all valid parts that are severable 

7 from the invalid part remain in effect. If a part of (this 

8 act) is invalid in one or more of its applications, the part 

9 remains in effect in all valid applications that are 

10 severable from the invalid applications. 

-End-
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