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BILL NO. 20¢
INTRODUCED BY X\.mwtd'wﬂ ) WA
)

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE AND
CLARIFY THE UNIFORM ANATOMICAL GIFT ACT BY ADOPTING THE 1987
FORM OF THE ACT; AMENDING SECTIONS 50-5-212, 61-5-301,
72-17-102, 72-17-201, 72-17-202, 72-17-207, 72-17-208,
72-17-301, AND ?72-17-312, MCA; REPEALING SECTIONS 72-17-104,
72-17-203 THROUGH 72-17-206, 72-17-209, 72-17-211, AND

72-17-212, MCA; AND PROVIDING AN APPLICAEILITY PROVISTION,"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 50-5-212, MCA, is amended to read:
"50-5-212. Organ procurement program required. The

administrator of a hospital 1licensed under this chapter

shall as a condition of licensure under 50-5-201:

(1) establish a written protocol for the
identification of potential organ donors that:

{a) assures that families of potential organ donors
are made aware of the option of organ or tissue donation and
their option to decline;

(b) encourages discretion and sensitivity with respect
to the circumstances, views, and beliefs of families of

potential organ donors; and

(c) requires that a qualified organ procurement agency

@ana Lagistative Council

i0
11
12
13
14
15
16
17
18
195
20
21
22
23
24
25

LC 1101/01

be notified of potential organ donors;

({2) designate and train a person or persons to
represent him for purposes of requesting an anatomjcal gift
as provided in #2-1%-2%% [section 12]; and

(3) make known to the public that the hospital has an
organ procurement program as described in subsection (1)."

Section 2. Section 61-5-301, MCA, is amended to read:

"61-5-301. Indication on driver's license of intent to
make anatomical gift. (1) The department of justice shall
provide on each driver's license a space for indicating when
the licensee has executed a document under F2-17-204
72-17-201 of intent to make a gift of all or part of his
body under the Uniform Anatomical Gift Act.

(2) The department shall provide each applicant, at
the time of application for a new driver's license or for a
renewal, printed information calling the applicant's
attention to the provisions of this section. Each applicant
must be asked orally whether he wishes to make an anatomical
gift.

(3) Each applicant must be given an opportunity to
indicate in the space provided under subsection (1) his
intent to make an anatomical gift.

{4) The department shall issue to every applicant who
indicates such an intent a statement which, when signed by

the 1licensee in the manner prescribed in F2-317-204

. INTRODUCED BILL
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72-17-201, constitutes a document of anatomical gift. This
statement must be printed on a sticker that the donor may
attach permanently to the back of his driver's license.
(5) The department shall also furnish the licensee a
means of revoking the document of gift upon the license.”
Section 3. section 72-17-102, MCA, is amended to read:

®72-17-102. Definitions. As used in this chapter the

following definitions apply: {1} “Bank-or-storage-facitityu
means~a—fucility——Ecr——starage—-of——humun——hodies——or—-pnrbs
thereaET——eperated——by——or-under-the—superv%sion~a£—a—person
uho—qnaiiEies—ns—a—denee—nnder~suhsecticn—fijfa}~-or--fi1fb1

of--32-37-282 "Apatomical gift" means a donation of all or

part of a human body to take effect upcn or after death.

(2) "Decedent" means a deceased individual and
includes a stillborn infant or fetus.

(3) "Department® means the department of health and
environmental sciences provided for in Title 2, chapter 15,

part 21,

{4) "Document of gift" means a card, a statement

attached to or imprinted on a motor vehicle operator's

license, a will, or other writing nsed to make an anatomical
gift,

€43(5} "Donor" means an individual who makes a gift of

all or part of his the individual's body,

t5)--“Eyebank---association---of---Americall~-means--the

_3_
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arganization--natienatly--recognized--by--that--name;—--with
headquarters--in--Haustenr~-Pexasr——-that—-surveys——banks--or
ateorage-Facititieas-for-the-storage-of-eye-tissue-—upon--thetr
regquests—-—-and--grants-membership-and-certification-status-to
any-such-bank-sr-aterage-facitity-ehat-it-—finds-——meeta——ita
standards-and-requirementss

{6) “Enucleator" means an individual who is licensed

by the state board of medical examiners to remgve Or process

eyes or parts of eyes.

+6+(7) ‘"Hospital" means a hospita® facility 1licensed,
accredited, or approved under the laws of any statesr
ineindes-a-hospitatr or a facility operated as a hospital by
the United States government, a state, or a subdivision
theresfz-aithongh-net-required-to-be—-ticensed--under of a
state taws.

t7)--"Ophthaimoiegisri-—-means——a—-licensed-physician-or
surgesn-who—speciatizes-in-the-treatment—-or--corraction-—-of
diseases-of-the-eyer

(8) "Parts!-—-means---srgans;-—tissues;--eyes;-——bones;
arteries;-biced-or-other--€iuidsy—-and--any--other--portiona

Part" means an organ, tissue, eye, bone, artery, blood,

fluid, or other portion of a human body.

{9) "“Person" means an individual, corporation,
government, or governmental subdivision or agency. business

trust, estate, trust, partnership, joint venture, or

-4~
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association, or any other legal or_commercial entity.
{10) "Physician" or "surgecn" means a--physician-or
surgeon an _individual licensed or otherwise authorized to

practice medicine and surgery or ostecopathy and surgery

under the laws of any state.

{1l) "Procurement organization” means a person

licensed, accredited, or approved under the laws of any

state for procurement, distribution, or storage of human

bodies or parcts.

+31y(1l2) "State" inciudes-any means a state, districty
commonweatthy territory, +fnsular or possessiony--and--any
other-~area--subject-~to--the--tegistative-—authority of the

United States, of-Amertea the District of Columbia, or the

Commonwealth of Puerto Rico.

t32+4(13) "Technician tratned-in-eye-enucieatieon” means
an individual who has-satisfactority-compieted-a--course--in
eye--endcteation-taught-by-an—-ophthaimotogist is licensed by

the state board of medical examiners to remove or process a

Section 4. Section 72-17-201, MCA, is amended to read:
*72-17-201. Persons-who-may-make-gift----prierities—---
donee--not--to--accept-over-cbjection-cf-prisr-right Making,

amending, revoking, and refusing to make anatomical gifts by

an _individual. (1} Any An individual of-saund-mind-—and who

is at least 18 years of age or-mere may give-ati-or-any-pare

_5_
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of-his-body-for-any-purpocse—specified;

{a) make an anatomical gift for any of the purposes

stated in 72-17-202;;-the-gift-to-take-effect-upon-deatch

{b) limit an anatomical gift to one or more of those

purposes; or

(c) tefuse to make an anatomical gift.

t2y--Any-of-the-foilowing-personsy-in-order-of-priority
stated;--when--persons-in-prior-ciasses-are-not-avaitabie-at
the-time-of-death-and-in-the-absence--sf--actnat--notree--of
contrary-—indications-—-by--the-—-decedent-or-actuat-notice-of
eppostbien-by-a-member-sf-the-same-sr--a--prior--etasay--may
give-—ati-or-any-part-of-the-decedentis-body-£for-any-purpose
specified-in-72~13-202+

tay--the-apouses

thy--an-aduitt-son-er-daughters

tcy-—etther-parents

tdy-—an-adute-brother-ar-sisters

tey--a-guardtan-of-the-person-of-the--decedent--at-—-the
time-of-his-death+

t3+--fhe--persons-anthorized-by-anbseceion-{t2y-may-make
the-gitft-after-er-immediately-befora-deaths

t4}-—If-~the—-donee--has-—actuat--notice--of-—-contrary
itndications--by-the-decedent-or-that-a-gift-by-a-memher-of-a
claas-is-oppoaad-by-a-member—cf-the-same-or-a--prier--ciassy

the-donee-shatit-not-accept-the-gtfes

_6_
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{2) An apatomical gift may be made only by a document

of gift signed by the donor. If the donor cannot sign, the

document of gift must be signed by another individual and by

two witnesses, all of whom have signed at the direction and

in the presence of the donor and of each other, and must

state that it has been so signed.

(3} If a document of gift is attached to or imprinted

on a donor's motor vehicle operator's license, the document

of gift must comply with subsection {2). Revocation,

suspension, expiration, or cancellation of the license does

not invalidate the anatomical gift.

{4) A document of gift may designate a particular

physician or surgeon to carry out the appropriate

procedures. In  the absence of a designation or if the

designee is not available, the donee or other person

authorized to accept the anatomical gift may employ or

authorize any physician, surgeon, technician, or enucleator

to carry out the appropriate procedures.

{5) An anatomical gift by will takes effect upan the

death of the testator, whether or not the will is probated,

1f, after the testator's death, the will is declared invalid

for testamentary purpcoses, the validity of the anatomical

gift is unaffected.

(6} A denor may amend or revoke an anatomical gift not

made by will only by:
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{a) a signed statement;

{(b) an oral statement made in the presence or Lwo

individuals;

{c) any form of communication during a terminal

illness or injury addressed to a physician or surgecn; or

{d) the delivery of a signed statement to a specified

donee to whom a document of gift had been delivered.

(7) The donor of an anatomical gift made by will may

amend or revoke the gift in the manner provided for

amendment or revocation of wills, or as provided in

subsection ({6).

(8) An anatomical gift that is not revoked by the

donor before death is irrevocable and does not reguire the

consent or concurrence of any person after the donor's

death.

(9) {a) An_individual may refuse to make an_anatcmical

gift of the individual's body or part by:

(i} a writing signed in the same manner as a document

(ii) a statement attached to or imprinted on a donor's

motor vehicle operator's license; or

(iii) any other writing used to identify the individual

as refusing to make an anatomical gift.

(b) During a terminal illmess or injury, the refusal

may be an oral statement or other form of communication,

_8_
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(10) In the absence of contrary indications by the

donor, an anatomical gift of a part is neither a refusal to

give other parts nor a limitation on an anatomical gift

under [section 10] or on a removal or release of other parts

under [section 1l1].

(11) In the absence of contrary indications by the

donor, a revocation or amendment of an anatomical gift is

not a refusal to make another anatomical gift. If the donor

intends a revocation to be a refusal to make an anatomical

gift, the donor shall make the refusal pursuant to

subsection (%)."

Section 5. Section 72-17-202, MCA, is amended to read:
"72-17-202. Perscns who may become donees -

permiasible purposes ef-gift for which anatomical gifts may

be made ~----nontimbiltty. (1) The following persons may
become donees of anatomical gifts of-bodies-or-parts-therecf
for the purposes stated:

(a) a&ny a hospital, surgeon, or physician, or

procurement organization for medical or dental education,

research, advancement of medical or dental science, therapy.
or transplantation;

(b} any an accredited medical or dental school,
college, or university for education, research, advancement

of medical or dental sciencer-ar-therapy; or

(c}) any-bank-or-storage-facility-ticensed;-acerediteds

_9_
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sr-appraved-under-the-laws——-of--any——state——for——madiecai--or
dentai-education;—ressarcsh;-advancement-cf-mpedicat-or-dentat
science;-therapy;-or—transplantatien;-ar

td}--any--specified a designated individual for therapy

or transplantation needed by ®4m that individual.

f2}--A-phystcians-surgeons-technician—-trained--in--eye
endeienationy--hospital;——bank--cr-sterage-facitttyr-or-donee
acting-in-good-faith-compliance-with-the-pravistons-eof--this
chapter--is—net-tiabie-in-a-ecivii-action-to-any-ctatmant-whe
atieges-that-the-ciaimantis-anthorization——for——use--of--the
body-or-part-was-required-

(2) An anatomical gift may be made to a designated

donee or without designating a donee. If a donee is 'not

designated or if the dconee is not available or rejects the

anatomical gift, the anatomical gift may be accepted by a

hospital.

{3) If the donee knows of the decedent's refusal or

contrary indications to make an anatomical gift or that an

anatomical gift by a member of a class having priority to

act is opposed by a member of the same class or a prior

class under ({section 10{1}], the donee may not accept the

anatomical gift."

Section 6. Section 72-17-207, MCA, is amended to read:

"72-17-207. Eift-aunthorizes-examination Examination —-

autopsy -- liability. (1) A& An anatomical gift ef--aii--or

-10-
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part---of--a--bedy authorizes any reascnable examination
necessary to assure medical acceptability of the gift Ffor
the purposes intended.

{2) The provisions of this chapter are subject to the

laws of this state governing autopsies.

{(3) A hospital, physician, surgeon, coroner,

enucleator, technician, or other person who acts in

accordance with this chapter or with the applicable

anatomical gift act of another state or attempts in good

faith to do so is not liable for that act in a civil action

or criminal proceeding.

{4) An individual who makes an anatomical gift

pursuant to 72-17-201 or {section 10) and the individual's

estate are not liable for any injury or damage that may

result from the making or use of the apmatomical gife.™

Section 7. section 72-17-208, MCA, is amended to read:
"72-17-208. Delivery of document of gift te--expedite
precedures—————— detivery--not--necessary--toa--valtidity. (1)

Delivery of a document of gift during the donor's lifetime

is not required for the validity of an anatomical gift.

{2) If the an anatomical gift is made by-the-denssr to
a spectfied designated donee, the wiiij--ecardy-or—other
document of gift, or an-exeeuted a copy, ¢theresf may be
delivered to the donee to expedite the appropriate

procedures tmmediately after death. Peltivery---is—--not

_11-.
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necessary-to~the-vatidity-of-the-gifts
t2y The witi;--eard;-or-ether document of gift, or am
executed a copy, thereef may be deposited in any hospital,

bank---or--storage--factitty procurement organization, or

registry office that accepts it for safekeeping or for
facilitation of procedures after death.

t3¥ On request of amy an interested party person, upon
or after the donor's death, the person in possession shall

preduce allow the interested person to examine or copy the

document fer-examination of gift."
Section B, Section 72-17-301, MCA, is amended to read:

"72-17-301. Rights and duties at death. {1) Rights of

a donee created by an anatomical gift are superior to rights

cf others under 72-17-201{2), except with respect to

autopsies. Phe A donee may accept or reject the an
anatomical gift. If the donee accepts a an anatomical gift
cf the entire body, he the donee may, subject to the terms
of the gift, authorize may allow embalming and the use of
the body in funeral services. If the gift is of a part of
the body, the donee, upon the death of the donor and prier
to before embalming, shall cause the part to be removed
without unnecessary mutilation. After removal of the part,
custody of the remainder of the body vests in the surviving
spousey-—next-—-af--kin;-—-ar--ether--peressna person under

obligation to dispose of the body,

-12-



o ® ~ o0 W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1101/01

(2) The time of death shai* must be determined by a
physician or surgeon who eends attends the donor at his
death or, if none, the physician or surgeon who certifies
the death, Phe Neither the physician or surgeon who tends
the donor at his death ery-if-none; nor the physician or

surgeon who certifies determines the time of death shati-nae

may participate in the procedures for removing or

transplanting a part uniess the document of gift designates

a particular physician or surgeon pursuant to 72-17-201(4).

(3} If there has been an anatomical gift, a technician

may remove any donated parts and an epnucleator may remove

any donated eyes or parts of eyes after determination of

death by a physician or surgeon."

Section 9. Section 72-17-312, MCA, is amended to read:

"72-17-312. Appraval of eye banks. Any bank or storage
facility that furnishes to the department written evidence
of its membership and certification and reports and
recommendations for future compliance, 9granted by the
eyebank assoclation of America, is approved for receipt and
storage of eye tissue for the term of such membership and
certification and is eligible during such term to be a donee
of eye tissue pursuant to 72-1?F-282¢i}tey 72-17-202."

NEW SECTION. Section 10. Making, revoking, and
objecting to anatomical gifts by others. [1) Any member of

the following classes of persons, in the order of priority

_13_
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listed, may make an anatomical gift of all or a part of the
decedent's body for an authorized purpose, unless the
decedent, at the time of death, had made an unrevcked
refusal to make that anatomical gift:

{a) the spouse of the decedent;

{b) an adult son or daughter of the decedent;

(¢} either parent of the decedent;

{d) an adult brother or sister of the decedent:

(e) a grandparent of the decedent; and

(f) a quardian of the person of the decedent at the
time of death.

(2) An anatomical gift may not be made by a person
listed in subsection (1) if:

(a) a person in a prior class is available at the time
of death to make an anatomical gift;

{b) the person proposing to make an anatomical gift
knows of a refusal or contrary indications by the decedent;
or

{c) the person proposing to make an anatomical gift
knows of an objection to making an anatomical gift by a
member of the person’s class or a prior class.

{3} An anatomical gift by a person authorized under
subsection {1) must be made by:

{a) a document of gift signed by the person; or

(b) the person's telegraphic, recorded telephonic, or

_14-—
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other recorded message, or other form of communication from
the person that is contemporanecusly reduced to writing and
signed by the recipient.

{4) An anatcmical gift by a person authorized under
subsection (1) may be revoked by any member of the same or a
prior class if, before procedures have bequn for the removal
of a part from the body of the decedent, the physician,
surgeon, technician, or enucleator removing the part knows
of the revocation.

{3) A failure to make an anatomical gift under
subsection (1) is not an objecticn to the making of an
anaromical gift.

NEW SECTION. Section 11. Authorization by coroner or
local public health official. (1) The coroner may release
and permit the removal of a part from a body within that
official's custody, for transplantation or therapy, if:

(2) the official has received a request for the part
from a hospital, physician, surgeon, or procurement
organizatian;

(b} the official has made a reasonable effort, taking
into account the useful 1life of the part, toc locate and
examine the decedent's medical records and inform persons
listed in [section 10(l)} of their opticn to make, or object
to making, an anatomical gift;

{c) the official does not know of a refusal or

-15~
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contrary indication by the decedent or objection by a person
having priority to act as listed in [section 10(1}];

{(d) the removal will be by a physician, surgeon, or
technician; but in the case of eyes, by one of them or by an
enucleator;

{e} the removal will not interfere with any autopsy or
investigation;

(E) the removal will be in accordance with accepted
standards; and

(g) cosmetic restoration will be done, if appropriate.

(2) ILf the body is not within the custody of the
coroner, the local public health officer may release and
permit the removal of any part from a body in the local
public health ocfficer's custody for transplantation or
therapy if the requirements of subsection (1) are met.

{3) BAn official releasing and permitting the removal
of a part shall maintain a permanent record of the name of
the decedent, the person making the request, the date and
purpose of the request, the part requested, and the person
to whom it was released.

NEW SECTION. $Section 12. Routine inquiry and required
request -- search and notification. (1) On or before
admission to a hospital, or as soon as possible thereafter,
a person designated by the hospital shall ask each patient

who is at least 18 years of age: "Are you an organ or tissue

_16_
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donor?" If the answer 1is affirmative the person shall
request a copy of the document of gift. If the answer is
negative or there is no answer and the attending physician
consents, the person designated shall discuss with the
patient the option to make or refuse to make an anatomical
gift. The answer to the question, an available copy of any
document of gift or refusal to make an anatomical gift, and
any other relevant information, must be placed in the
patient's medical record.

(2) If, at or near the time of death of a patient,
there is no medical record that the patient has made or
refused to make an anatomical gift, the hospital
administrator or a representative designated by the
administrator shall discuss the option to make or refuse to
make an anatomical gift and request the making of an
anatomical gift pursuant to [secticon 10(1)]. The request
must be made with reasonable discretion and sensitivity to
the <circumstances of the family. A request is not required
if the gift if not suitable, based upon accepted medical
standards, for a purpcose specified in 72-17-202. An entry
must be made in the medical record of the patient, stating
the name and affiliation of the individual making the
request and the name, response, and relationship to the
patient o©of the person to whom the reguest was made. The

department shall adopt rules to implement this subsection.
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{3) The following persons shall make a reasonable

search for a document of gift or other information

identifying the bearer as a donor or as an individual who

has refused to make an anatomical gift:

{fa} a law enforcement officer, fireman, paramedic, or
other emergency rescuer finding an individual whom the
searcher believes is dead or near death; and

(b} a haspital, upon the admission of an individual at

or near the time of death, if there is not immediately

available any other source of that information.

(4) If a document of gift or evidence of refusal to

make an anatomical qift is located by the search required by

subsection (3)(a) and the individual or body to whom it
relates is taken to a hospital, the hospital must be

notified of the contents and the document or other evidence

must be sent to the hospital.

(3) If, at or near the time of death of a patient, a

hospital knows that an anatomical gift has been made

pursuant to [section 10(1)] or a release and remcval of a

part has been permitted pursuant toc [section 11], or that a

patient or an individual identified as in transit to the

hospital is a donor, the hospital shall notify the donee |if
one is named and known to the hospital; if not, it shall
notify an appropriate procurement organization, The

hospital shall cooperate in the implementation of the

_18_
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anatomical gift or release and removal of a part.

(6} A person who fails to discharge the duties imposed
by this section is not subject to criminal or eivil
liability but 1is subject to appropriate administrative
sanctions.

NEW SECTION. Section 13. pelivery of document of
gift., (1) Delivery of a document of gift during the donor's
lifetime is not required for the validity of an anatomical
gift.

(2) If an anatomical gift is made to a designated
donee, the document of gift, or a copy, may be delivered to
the donee to expedite the appropriate procedures after
death. The document of gift, or a copy, may be deposited in
any hospital, procurement organization, or registry office
that accepts it for safekeeping or for facilitation of
procedures after death. On reguest of an interested person,
upon or after the donor's death, the person in possession
shall allow the interested person to examine or copy the
document of gift.

NEW SECTION. Section 14. cCoordination of procurement
and use., Each hospital in this state, after consultation
with other hospitals and procurement organizations, shall
establish agreements or affiliations for coordination of

procurement and use of human bodies and parts.

NEW SECTION., Section 15. Sale or purchase of parts
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prohibited. (1) A person may not knowingly, for valuable
consideration, purchase or sell a part for transplantation
or therapy, if removal of the part is intended to occur
after the death of the decedent.

(2} Valuable consideration does not include reasonable
payment for the removal, processing, disposal, preservation,
gquality control, storage, transportation, or implantation of
a part.

{3) A person who violates this section is guilty of a
felony and upon conviction is subject to a fine not
exceeding $50,000 or imprisconment not exceeding 5 years, or

both,

NEW SECTION. Section 16. Applicability. [This act]
applies to a document of gift, revocation, or refusal to
make an anatomical gift signed by the donor or a person
authorized to make or object to making an anatomical gift
before, on, or after October 1, 1989.

NEW SECTION. Section 17. Sseverability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable from the invalid applications,

NEW SECTION. Section 18. Extension of authority. Any

existing authority to make ¢tules on the subject of the

_.20_
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provisions of [this act] is extended to the provisions of
[this act].

NEW SECTION. Section 19. Repealer. Sections
72-17-104, 72-17-203 through 72-17-206, 72-17~-209,
72-17-211, and 72-17-212, MCA, are repealed.

NEW SECTION. Section 20. codification instruction.
[Sections 10 through 15] are intended to be codified as an
integral part of Title 72, chapter 17, and the provisions of
Title 72, chapter 17, apply to [sections 10 through 15].

-End-
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APPROVED BY COMMITTEE
ON PUBLIC HEALTH» WELFARE
& SAFETY

SENATE BILL NO. 204

INTRODUCED BY NORMAN, MAZUREK

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND
CLARIFY THE UNIFORM ANATOMICAL GIFT ACT BY ADOPTING THE 1987
FORM OCF THE -ACT; AMENDING SECTIONS 50-5-212, 61-5-1301,
72-17-102, 72-17-201, 72-17-202, 72-17-207, 72-17-208,
72-17-301, 72-17-311, AND 72-17-312, MCA; REPEALING SECTIONS
72-17-104, 72-17-203 THROUGH 72-17-206, 72-17-209,
72-17-211, AND 72-17-212, MCA; AND PROVIDING AN

APPLICABILITY PROVISION."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 50-5-212, MCA, is amended to read:
®*50-5—-212. Organ procurement program required. The

administrator of a hospital 1licensed under this chapter

shall as a condition of licensure under 50-5-201:

{1} establish a written protocol for the
identification of potential organ donors that:

(a) assures that families of potential organ donors
are made aware of the option of organ or tissue donation and
their option to decline;

{b) encourages discretion and sensitivity with respect

to the circumstances, views, and beliefs of families of

@muﬁhu"m

potential organ donors; and
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(c) reguires that a qualified organ procurement agency
be notified of potential organ donors;

(2) Jdesignate and train a person oOr persons to
represent him for purposes of requesting an anatomical gift
as provided in #2-17-2tt [section %2 13]; and

(3) make known to the public that the hospital has an
organ procurement program as described in subsection (1)."

Section 2, section 61-5-301, MCA, is amended to read:

"61-5-301. Indication on driver's license of intent to
make anatomical gift. (1) The department of justice shall
provide on each driver's license a space for indicating when
the licensee has executed a document under F2-17-204
22-17-201 of intent to make a gift of all or part of his
body under the Uniform Apnatomical Gift Act.

(2) The department shall provide each applicant, at
the time of application for a new driver's license or for a
renewal, printed inéormation calling the applicant's
attention to the provisions of this section. Each applicant
must be asked orally whether he wishes to make an anatomical
gift.

(3) Each applicant must be given an opportunity to
indicate in the space provided under subsection (1) his
intent to make an anatomical gift.

{(4) The department shall issue to every applicant who

indicates such an intent a statement which, when signed by

-2- SB 204
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the 1licensee in the manner prescribed in F2-17-264
72-17-201, constitutes a document of anatomical gift. This
statement must be printed on a sticker that the donor may
attach permanently to the back of his driver's license.
(3) The department shall also furnish the licensee a
means of revoking the document of gift upon the license."
Section 3. section 72-17-102, MCA, is amended to read:

"72-17-102. Definitions. As used in this chapter the

following definitions apply: (1) "Bank-or-storage-facitity®

means-n-fac&iity-—for——storage——af--human—-bodies—-or-—parts
thereﬂf7-—upetated-—by-—or—under-the—supervisien—of—u‘persnn
vho—quu1ifies—as-a-donee—under-snbsection-f&ffaf——ur—‘fi)fb}

of--72-17-282 "Anatomical gift" means a donation of all or

part of a human body to take eFfect upon or after death.

{2) "Decedent® means a deceased individual and
includes a stillborn infant or fetus.

{3) "Department" means the department of health and
environmental sciences provided for in Title 2, chapter 15,

part 21.

{4) "Document of qift" means a card, a statement

attached to or imprinted on a motor vehicle operator's

license, a will, or other writing used to make an anatomical

gift.

t43(5) "Donor" means an individual who makes a gift of

all or part of his the individual's body.
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{+5}--1Eyebank——-asscciation---of-——Americaltl--means—-the
organization——natienaity--recognized--by--that--name;-—--with
headquarters--in--Houston;--fexas;-—that--surveys—-banks--ag
atorage-facititiea—for-the-storage-cf-eye-tissune-upon——thetr
requests-—and-—-qrants-membership-and-céetification-status-eo
any-sueh-bank-sr-sterage—€actitbry-that-it——finda-—-meets——ies
standards-and-requirementas

{6) "Enucleator" means an individual who is ¥teensed

by-the-state-board-of-medicat-examiners CERTIFIED PURSUANT

TO 72-17-311 Lo remove oI process eyes or parts of eyes.

{6+17) “"Hospital™ means a hospitat facility licensed,
accredited, or approved under the laws of any states
includes—-a-hospitat or a facility operated as a hospital by
the United States government, a state, or a subdivision
thereef;--atthengh-—not--required—-to-bhe-ticensed-under of a
state taws.

+7y--tophthalmologiari-means-a--iiecensed--physician--or
surgean—-whe--apeciatizea--in—the-treactment-or-carrection-of
diseases-of-the-eyer

{8) "OPHTHALMOLOGIST" MEANS A LICENSED PHYSICIAN OR

SURGEON WHO SPECIALIZES IN THE TREATMENT OR CORRECTION OF

DISEASES OF THE EYE.

t8%(9) “Partsf-meana--corgans;--tissuesy--eyesy——boness
arteries;--blood--or--other--fiuida;--and-any-cther-portions

Part" means_an organ, tissue, eye, bone, artery, blood,

—4- SB 204
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fluid, or other portion of a human body.

93 (10) "Person” means an individual, corporation,
government, @r governmental subdivision or agency, business

trust, estate, trust, partnership, Jjoint venture, or

association, or any other legal or commercial entity.
€¥8¥5(11) "Physician" or "surgeon" means a-physictan--or
surgeon an _individual licensed or ctherwise authorized to

practice medicine and surgery or osteopathy and surgery

under the laws of any state.

£3¥1$4(12) “Procurement organization” means a person

licensed, accredited, or approved under the laws of any

state for procurement, distribution, or storage of human

bodies or parts.

t:3¢¥24{13) "State" includes—-any means a state,
distriety-—commonwealth; territory, insuiar or possessions
and-any-other-area-subject-to-the-iegistative-—anthoricy of

the United States, of-America the District of Columbia, or

the Commonwealth of Puerto Rico.

+X2¥£3¥33{14} "Technician tratned--in—-eys-—enucteation"

means an individual who has--satisfactoriiy-—-—coempleted-a

course-in-eye-&nucteation-taught-by--an-—ophthaimotegiat is

ticensed CERTIFIED by the state board of medical examiners

to remove COr process a part.”

Section 4. Section 72-17-201, MCA, is amended to read:

"72-17-201. FPersons-who-may-make-gift—-—-priorities———
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denee-net-to-accept-over-objection-of--prier--right Making,

amending, revoking, and refusing to make anatomical gifts by

an _individual, (1) Any An individual ef-seund-mind-anrd who
is at least 18 years of age or-mere may give-atri-eor-any-pare
ef-his-body-for-any-purpose-specified:

(a) make an anatomical gift for any of the purposes

stated in 72-17-202;7-the-gift—to-take-effect-upon-deatch

{b) 1limit an anatomical gift to one or more of those

purposes; or

(c) refuse to make an anatcmical gift.

t2}--Any-of-the-foliowing-personay-in-erder-ef-priority
stated;-when-persens-in-prior-ctasses-are-nsot--avaiiable--at
the——time—-of--death--znd-in-the-absence-of-actuat-notice-af
contrary-indications-by-the-decedent--or--actuat--notica-—-af
epposition--by--a--member--of-the-same-or-a-prier-class;-may
give-ati-cr-any-part-of-the-decedentis-body-for-any--purpose
specified-in-F2-17-202+

fa}--the-spenae;

tby--an-adultt-sen-or-danghters

tet--either-parent;

tdy--an-adutt-brother-or-sister:

tey-—a--guardian--of--the-persen-ef-the-decedent-ar-the
time-cf-his-death<

t3}--Fhe-persons-antherized-by-subsection-{2j-may—-make

the-gift-after-or-immediately-before-death-

-6- SB 204
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f4}—W}E———the——deEC——haa—~actua}vwhohice-—of——cohtrary
indications-by-theAdecedent-uf—thatwa—gfEb-by-a—member—oé——a
ciuss*-is--opposed—by—a—member-cffthe—same‘or—a—prier—c}as=7
the-denee-shaii-not-acsept-the—gifes

{2) An anatomical gift may be made only by a document

of gift signed by the donor. If the donor cannct sign, the

document of gift must be signed by another individual and by

two witnesses, all of whom have signed at the direction and

in the presence of the donor and of each other, and must

state that it has been so signed.

(3) 1If a document of gift is attached to or imprinted

on  a donor's motor vehicle operator's license, the document

of gift must comply with subsection (2). Revocation,

suspension, expiration, or cancellation of the license does

not invalidate the anatomical gift.

{4) A document of qift may designate a particular

physician or surgeon to carry out the appropriate

procedures. In the absence of a designation or if the

designee is not available, the donee or other person

authorized to accept the anatomical gift may employ or

authorize any physician, surgecn, technician, or enucleator

to carry out the appropriate procedures.

{5) An anatomical gift by will takes effect upon  the

death of the testator, whether or not the will is probated.

Tf, after the testator's death, the will is declared invalid
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for testamentary purposes, the validity of the anatomical

gift is unaffected.

(6) A donor may amend or revoke an_anatomical gift not

made by will only by:

fa} a signed statement;

{b}] an oral statement made in the presence or OF two

individuals:

(c}) any form of communication during a terminal

illness or injury addressed to a physician or surgeon; or

(dy the delivery of a signed statement to a specified

donee to whom a document of gift had been delivered.

{7) The donor of an anatomical gift made by will may

amend or revoke the gift in the manner provided for

amendment or revocation of wills, or as provided in

subsection (6).

(B) An anatomical gift that 1is not revoked by the

donor before death is irrevocable and does not reguire the

L
consent or concurrence of any person after the denor's

death.

(9) (&) An individual may refuse to make an anatomical

gift of the individual's body or part by:

(i) a writing signed in the same manner as a document

of gift;

{(il) a statement attached to or imprinted on a donor's

motor vehicle operator's license; or

-8- SB 204
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{iii) any other writing used to identify the individual

as refusing to make an anatomical gift.

{b) During a terminal illness or injury, the refusal

may be an oral statement or other form of communication.

(10) In the absence of contrary indications by the

donor, an anatomical gift of a part is neither a refusal to

give other parts nor a limitation on an anatomical gift

under [section ¥8 11] or on a removal or release o¢of other

parts under [section %} 12].

{11) In the absence of contrary indications by the

donor, a revecation or amendment of an anatomical gift is

not a refusal to make another anatomical gift. If the donor

intends a revocation to be a refusal to make an anatomical

gift, the doncor shall make the refusal pursuant to

subsection (9)."

Section 5. Section 72-17-202, MCA, is amended to read:
*72-17-202, Persons who may become donees -

permiasibie purposes of-gife for which anatomical gifts may

be made ----nonkimbility. (1)} The follewing persons may
become donees of anatomical gifts of-bedies-or-parts-thereof
for the purposes stated:

(a) =amy a hospital, surgeon, er physician, or

procurement organization for medical or dental education,

research, advancement of medical or dental science, therapy,

or transplantation;

-9- SB 204
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{(b) any an accredited medical or dental school,
college, or university for education, research, advancement
of medical or dental sciencey-or-therapy; or

{c) any-bank-or-storage-faciiity-licensed;-mccrediteds
or-approved-under—the-iaws—-af--any-—-state--for--medicar——os
dental-edneations-ressarch;-advancement-of-medicat-ar-denent
sctencer-therapyr;-or-transpiantation;-or

td}--any--specified a designated individual for therapy

or transplantation needed by him that individual.

t2y--A-phystetany-surqeony-technictan--trained--in-—-eye
enucteation;—~hespitat;--bank--or-storage-faciirty;-or-dones
acting-in-good-faith-compitance-with-the-provisions-of--this
chapter--is-not-iiabte-tn-a-civit—action-to-any-citaimant-who
atieges-ehat-the-ctaimantts—avtherization-—for--use--of--the
body-sr-part-was-vrequired:

(2) An anatomical gift may be made to a designated

donee or without designating a dongee. If a donee is not

designated or if the donee is not available or rejects the

anatomical gift, the anatomical gift may be accepted by a

hospital,

(3) If the donee knows of the decedent’'s refusal or

contrary indications to make an anatomical gift or that an

anatomical gift by a member of a class having priority to

act is opposed by a member of the same class or a prior

ciass under [section 38¢t}¥y 11}, the donee may not accept the

~10- 58 204
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anatomical gift.,"

Section 6. section 72-17-207, MCA, is amended to read:
"72-17-207. 6Gift-authorires-examinetien Examination --

autopsy ~-- liability. (1) A An anatomical gift ef-aii-or

part——-ef--a--bady authorizes any [easonable examination
necessary to assure medical acceptability of the gift for
the purposes intended,

(2) The provisions of this chapter are subject to the

laws of this state qoverning autopsies.

{3} A hospital, physician, surqgeon, coroner,

enuclieator, technician, NURSE, or other perscn who acts in

accordance with this chapter or with the applicable

anatomical gift act of another state or attempts in_ good

faith to do so is not liable for that act in a civil action

or criminal proceeding.

{4) An individual who makes an _anatomical gift

pursuant to 72-17-201 or [section 38 11] and the

individual's estate are not liable for any injury or damage

that may result from the making or use of the anatomical

Section 7. section 72-17-208, MCA, is amended to read:
"72-17-208. Delivery of document of gift te—-expedite
procedures—~-—-— detivery--not--neceasary-——-to--vatridity. (1)

Delivery of a document of gift during the donor's lifetime

is not required for the validity of an anatomical gift.
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{2) If the an anatomical gift is made by-the-denar to
a speecified designated donee, the wilti;--cardrz-or-other
document of gift, or am-exeecuted a copy, thereof may be
delivered to the donee to expedite the appropriate
procedures immediatety after death. Betivery~-—-ts---net
necessary-to-the-vatidicty-of-the-gifes

t2} The wills;--cardy-or-other document of gift, or an

executed a copy, thercef may be deposited in any hospital,

bank---er—-storage--facttity procurement organization, or

registry office that accepts it for safekeeping or for
facilitation of procedures after death.

t33 On request of any an interested party perscon, upon
or after the donor's death, the person in possession shall

produce allow the interested person to examine or copy the

document for-examination of gifr."
Section 8. Section 72-17-301, MCA, is amended to read:

"72-17-301. Rights and duties at death. {1) Rights of

a donee created by an anatomical gift are superior to rights

of others under 32-337-201{2} [SECTION 11(1)(C)], except with

respect to autopsies, The A donee may accept or reject the

an_anatomical gift. If the donee accepts & an anatomical
gift of the entire body, he the donee may, subject to the

terms of the gift, antherirze may allow embalming and the use

of the body in funeral services. If the gift is of a part of

the body, the donee, upon the death of the donor and prier

-12- SB 204
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to before embalming, shall cause the part to be removed
without unnecessary mutilation. After removal of the part,
custody of the remainder of the body vests in the surviving
spousey-~-next---of-—kiny--or——other--persens person under
obligation to dispose of the body.

(2) The time of death shai} must be determined by a
physician or surgeon who +tends attends the donor at his
death or, if none, the physician or surgeon who certifies
the death. ®he Neither the physician or surgeon who tends
ATTENDS the donor at his death err--if--nenes nor the

physician or surgeon who certifies determines the time of

death shaii--not may participate in the procedures for

removing or transplanting a part unless the document of gift

designates a particular physician or surgeon pursuant to
72-17-201(4).

{3) If there has been an anatomical gift, a technician

may remove any donaked parts and an enucleator may remove

any donated eyes or parts of eyes after determination of

death by a physician or surgeon."

SECTION 9. SsECTION 72-17-311, MCA, IS AMENDED TO READ:

"72-17-311. Eye enucleations —= technicians
enicleators -- gqualifications. (1) Eye enucleations for
purposes of anatomical gifts may be performed:

{a) by a licensed physician or surgeon; or

(p) by e--technitetan an enucleator trained in eye
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enucleation.

{2} An acceptable course in eye enucleation must
include the anatomy and physiology of the eye, instruction
in maintaining a sterile field during the enucleation
procedure, and use of appropriate instruments and sterile
procedures for removal and preservation of corneal tissue.

{3) Certification of satisfactory completion of a
course in eye enucleation must be provided by the
ophthalmologist who teaches the course. This certification
qualifies a--teechnteitan an enucleator to perform eye
enucleations for a period of 3 years from the date of
completion of the course.®

Section 10. Ssection 72-17-312, MCA, is amended to
read:

“72-17-312. Approval of eye banks. Any bank or storage
facility that furnishes to the department written evidence
of its membership and certification and reports and
recommendations for future compliance, granted by the
eyebank association of America, is approved for receipt and
storage of eye tissue for the term of such membership and
certification and is eligible during such term to be a donee
of eye tissue pursuant to 72-13-202t}3)¢e}y 72-17-202."

NEW SECTION. Section 11. Making, revoking, and
objecting to anatomical gifts by others. (1) Any member of

the following classes of persons, in the order of priority
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listed, may make an anatomical gift of all or a part of the
decedent's body for an authorized purpose, unless the
decedent, at the time of death, had made an unrevcked
refusal to make that anatomical gift:

{a) the spouse of the decedent;

(b) an adult son or daughter of the decedent;

(c) either parent of the decedent:

(d) an adult brother or sister of the decedent;

(e} a grandparent of the decedent; and

(E) a guardian of the person of the decedent at the
time of death.

(2) An anatomical gift may not be made by a person
listed in subsecticon (1) if:

{a) a person in a prior class 1s available at the time
of death to make an anatomical gift;

(b} the person proposing to make an anatomical gift
knows of a refusal or contrary indications by the decedent;
or

(c) the person proposing to make an anatomical gift
knows of an objection to making an anatomical gift by a
member of the person's class or a prior classi

(3) An anatomical gift by a person authorized under
subsection (1) must be made by:

(a) a document of gift signed by the person; or

(b) the person’'s telegraphic, recorded telephonic, or
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other recorded message, or other form of communication from
the person that is contemporanecusly reduced to writing and
signed by the recipient.

(4) An anatomical gift by a person authorized under
subsection (1) may be revoked by any member of the same or a
prior class if, before procedures have begun for the removal
of a part from the body of the decedent, the physician,
surgeon, technician, or enucleator removing the part knows
of the revocation.

{5) A failure to make an anatomical gift under
subsection (1) is not an objection to the making of an
anatomical gift,

NEw SECTTON. Section 12. Authorization by coroner or
local public health official. (1) The coroner may release
and permit the removal of a part from a body within that
official's custody, for transplantation or therapy, if:

{a) the official has received a request for the part
from a hogpital, physician, surgeon, or procufement
organization;

(b} the official has made a reasonable effort, taking
into account the useful life of the part, to locate and
examine the decedent's medical records and inform persons
listed in [section #8+%y 11(1)] of their option to make, or

object to making, an anatomical gift;

(c) the official does not know of a refusal or
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contrary indication by the decedent or objection by a person
having priority to act as listed in (section :6¢%} 11(1)]):

(dy the removal will be by a physician, surgecn, or
technician: but in the case of eyes, by one of them or by an
enucleator;

{e) the removal will not interfere with any autopsy or
investigation;

(£) the removal will be in aecordance with accepted
standards; and

{g) cosmetic restoration will be done, if appropriate.

{2) If the body is not within the custody of the
coroner, the 1local public health cfficer may release and
permit the removal of any part Erom a body in the local
public health officer's custody for transplantation or
therapy if the requirements of subsection (1) are met.

(3} An official releasing and permitting the removal
of a part shall maintain a permanent record of the name of
the decedent, the person making the request, the date and
purpose of the request, the part requested, and the person
to whom it was released,

NEW SECTION. Section 13. Routine inquiry and required
request -- search and notification. +{i}--6n--or--before
admi:aiénw-to—a—haspita17—ar—aa—aaon—as—pcssibie-thereaiter7
a-person-designated-by-the-hospittat-shati-asi--each--patient

who-is-at-ieast-i8-years-of-ager-"Are-you-an-organ-or-tissne
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donerh-—if-—-the--answer-—-¢n--affirmative——the--person-shaii
request-a-copy-af-the-document-of—gifer--2f--the--answer--ts
negative-—-er——there-is—no-answer-and-the-attending-physietan
consents;-the--person--designated--shati--diseuss—-with--the
patient-—-the—-option-to-make-or-refusa-te-make—an-anatomicai
gift--Fhe-answer-to-the-queationy-an-avatiabte-copy--of-—any
document-—-of-gift-or-refusni-to-make-an-anatomicat-gifty-and
any-other--relevant--informatieny--must--be--ptaced--in--the
patientis-medicat-reecords

t+2¥(}) 1If, at or near the time of death of a patient,
there is no medical record that the patient has made or
refused to make an anatomical gift, the hospital
administrator or a representative designated by the
administrator shall discuss the option to make or refuse to
make an anatomical gift and reguest the making of an
anatomjcal gift pursuant to [section +€¢¥F 1ll(1)}. The
request must be made with reasonable discretion and
sensitivity to the circumstances of the family. A request is
not required if the gift &£ IS not suitable, based upon
accepted medical standards, for a purpose specified in

72-17-202 OR IF THERE ARE MEDICAL OR EMOTIONAL CONDITIONS

UNDER WHICH THE REQUEST WOULD CONTRIBUTE TO SEVERE EMOTIONAL

DISTRESS. An entry must be made in the medical record of the
patient, stating the name and affiliation of the individual

making the reguest and the name, response, and relationship
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to the patient of the person to whom the request was made.
The department shall adopt rules to implement this
subsection.

£3¥{2) The following perscns shall make a reascnable
search for a document of gift or other information
identifying the bearer as a donor or as an individual who
has refused to make an anatomical gift:

(a) a law enforcement officer, fireman, paramedic, or
other emergency rescuer finding an individual whom the
searcher believes is dead or near death; and

{b) a hospital, upon the admission of an individual at
or near the time of death, if there is not immediately
available any other scurce of that information,

t4¥{3) 1If a document of gift or evidence of refusal to
make an anatomical gift is located by the search reguired by
subsection (3)(a} and the individual or body to whom it
relates is taken to a hospital, the hospital must be
notified of the contents and the document or cother evidence
must be sent to the hospital.

t5+(4) If, at or near the time of death of a patient,
a hospital knows that an anatomical gift has been made
pursuant to {[section %8{%) 11{1}] or a release and removal
of a part has been permitted pursuant to [section 1% 12], or
that a patient or an individual identified as in transit to

the hospital is a donor, the hospital shall notify the donee
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if one is named and known to the hospital; if not, it shall
notify an appropriate procurement organization. The
hospital shall cooperate in the implementation of the
anatomical gift or release and removal of a part.

+63{5) A person who fails to discharge the duties
imposed by this section is not subject to criminal or civil
liability but is subject to appropriate administrative
sanctions.

NEW-SEETIoN:--Seection-13---berivery---of ——-document——of
gifev——ti)y-Beirivery-of-a-document-of-gift-during-the-donorls
tiferima-is-not-required-for-the-valtidity-cf--an--anatomical
gtft=

t24--1f--an--anatemieatr-—gift--is--made-to-a-designated
donee;-the-decument-of-gifey-ar—a-copy;-may-be-detivered-—to
the--donee--to-——expedite——the--appropriate--procedures-after
death:-Phe-document-of-giftr-sr-a-copyy-may-be-deposited—-in
any--hospital;--procurement-organtzakion;-or-registry-office
ehat-accepta-tt--for—-safekeeping--or--for--facititation--of
procedures—-after-death--On-request-of-an-intereated-peraeony
wpon-or-after-the-deneris-deaths-the--person--in--poasession
shati--aticw-—-the--interested—-person-to-examine-or-copy-the
doecument—of-gife<

NEW SECTION. Section 14. coordination of procurement
and use. Each hospital in this state, after consultation

with other hospitals and procurement organizations, shall
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establish agreements or affiliations for coordination of
procurement and use of human beodies and parts.

NEW SECTION., Section 15. Sale or purchase of parts
prohibited., (1) A person may not knowingly, for valuable
consideration, purchase or sell a part for transplantation
or therapy, if removal of the part is intended to occur
after the death of the decedent.

{2) Valuable consideration does not include reasonable
paymernt for the removal, processing, disposal, preservation,
guality control, storage, transportation, or implantation of
a part.

{3) A person who violates this section is guilty of a
felony and upon conviction is subject to a fine not
exceeding §50,000 or imprisonment not exceeding 5 years, or
both.

NEW SECTION. Section 16. Applicability. [(This act]
applies to a document of gift, revocation, or refusal to
make an anatomical gift signed by the donor or a person
authorized to make or object to making an anatomical gift
before, on, or after October 1, 1989.

NEW SECTION. Section 17. severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of (this
act] is invalid in one or more of its applications, the part

remains in effect in all wvalid applications that are
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severable from the invalid applications.

NEW SECTION. Section 18. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of

{this act].

NEW SECTION. Section 19. Repealer. Sections

72-17-104, 72~-17-203 through 72-17-206, 72-17-209,

72-17-211, and 72-17-212, MCA, are repealed.

NEW SECTION. Section 20. codification instructian,
[Sections 18 11 through 15] are intended to be codified as
an integral part of Title 72, chapter 17, and the provisions
of Title 72, chapter 17, apply to [sections 6 11 through
15].

-End-
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SENATE BILL NO. 204

INTRODUCED BY NORMAN, MAZUREK

A BILL FOR AN ACT ENTITLED: "“AN ACT TO GENERALLY REVISE AND
CLARIFY THE UNIFORM ANATOMICAL GIFT ACT BY ADOPTING THE 1987
FORM OF THE ACT; AMENDING SECTIONS 50-5-212, 61-5-301,
72-17-1¢2, 72-17-201, 72-17-202, 772-17-207, 72-17-208,
72-17-301, 72-17-311, AND ?72-17-312, MCA; REPEALING SECTIONS
72-17-104, 72-17-203 THROUGH 72-17-206, 72-17-209,
72-17-211, AND 72-17-212, MCA; AND PROVIDING AN
APPLICABILITY PROVISION."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 50-5-212, MCA, is amended to read:
*50-5~212. Organ procurement program required. The

administrator of a hospital licensed under this chapter

shall as a condition of licensure under 50-5-201:

(1) establish a written protocol for the
identification of potential organ donors that:

{a) assures that families of potential organ donors
are made aware of the option of organ or tissue denation and
their option to decline;

{(b) encourages discretion and sensitivity with respect

to the circumstances, views, and beliefs of families of

lkébgmuﬂmmuamﬂ

potential organ doncrs; and

There is no change on SB 2064 and

not be reprinted. Please refer to

second reading copy (vellow) for
complete text,

SB D204/02

will
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CORRECTED STANDING COMMITTEE REPORT

March 1, 1989
Page 1 of 1

Mr. Speaker: We, the committee on Judiciary report that

SENATE BILL 204 (blue reference copy) be concurred in as

amended .

Signed: (jgbﬁ“*“\i_"

Dave Brown, Chairman

[REP. STICKNEY WILL CARRY THIS BILL ON THE HOUSE FLOOR]

And, that such amendments read:

l. Page 11, line 11.
Strike: "NURSE,"

2, Page 12, line 19.
Strike: "(C)"

3, Page 18, line 10.

Following: line 9

Insert: "{1) On or before admission to a hospital, or as soon as
possible thereafter, a person designated by the hospital
shall ask each patient who is at least 18 years of age: "Are
you an organ or tissue donor?" The designated person shall
then make available to a person who answers in the negative
basic information regarding the option to make or refuse to
make an anatomical gift. The question must be asked, and
the basic information must be made available, with
reasonable discretion and sensitivity to the
circumstances of the patient and is not required if a gift
is not suitable, based upon accepted medical standards, for
a purpose specified in 72-17-202 or if there are medical or
emotional conditions under which the question or the
information would contribute to severe emotional distress.
If the answer is affirmative the person shall request a copy
of the document of gift. The answer to the question, an
available copy of any document of gift or refusal to make an
anatomical gift, and any other relevant information, must be
placed in the patient's medical record."

Renumber: subseguent subsections

HOUSE
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SENATE RILL NO. 204

INTRODUCED BY NORMAN, MAZUREK

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND
CLARIFY THE UNIFORM ANATOMICAL GIFT ACT BY ADOPTING THE 1987
FORM OF THE ACT; AMENDING SECTIONS 50-5-212, 61-5-13101,
72-17-102, 72-17-201, 72-17-202, 72-17-207, 12-17-208,
72-17-301, 272-17-311, AND 72-17-312, MCA; REPEALING SECTIONS
72-17-104, T2~17-203 THROUGH 72~17-206, 72-17-209,
72-17-211, AND 72-17-212, MCA:; AND PROVIDING AN

APPLICABILITY PROVISION."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 50-5-212, MCA, is amended to read:
*"50-5-212. Organ procurement program reguired. The

administrator of a hospital licensed under this chapter

shall as a condition of licensure under 50-5-201:

{1) establish a written protocol for the
identification of potential organ donors that:

(a) assures that families of potential organ donors
are made aware of the option of organ or tissue donation and
their option to decline;

{b) encourages discretion and sensitivity with respect

to the circumstances, views, and beliefs of families of

%’n]ﬁna Legislative Council
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(¢) reguires that a qualified organ procurement agency
be notified of potential organ donors;

(2) designate and train a person or persoens to
represent him for purposes of requesting an anatomical gift
as provided in #2-1%-2%% [section 2 13]:; and

(3) make known to the public that the hospital has an
organ procurement program as described in subsection (1)."

Section 2. Section 61-5-301, MCA, is amended to read:

"61-5~-301. Indication on driver's license of intent to
make anatomical gift. (1) The department of justice shall
provide on each driver's license a space for indicating when
the 1licensee has executed a document under F2-13-204
72-17-201 of intent to make a gift of all or part of his
body under the Uniform Anatomical Gift Act.

(2) The department shall provide each applicant, at
the time of application for a new driver's license or for a
renewal, printed information calling the applicant's
attention to the provisions of this section. Each applicant
must be asked orally whether he wishes to make an anatomical
gife.

{3) Each applicant must be given an opportunity to
indicate in the space provided under subsection {1) his
intent to make an anatomical gift,.

{4) The department shall issue to every applicant who
indicates such an intent a statement which, when signed by

-2-
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the 1licensee in the manner prescribed in F2-17-204
72-17-201, constitutes a document of anatomical gift. This
statement must be printed on a sticker that the donor may
attach permanently to the back of his driver's license.
(5) The department shall also furnish the licensee a
means of revoking the document of gift upon the license."”
Section 3. section 72-17-102, MCA, is amended to read:

"72-17-102. pefinitions. As used in this chapter the

following definitions apply: (1) “Bank-or-storage-faciiity®

means-a-factlity--for--storage--of--human--bodies--or--parts
thereof; - -ocperated--by--or-under-the-supervision-of-a-person
who-quatifies-as-a-donee-under-subsection-tiytay--or-—{ti3tb}

of--72-17-282 MAnatomical gift" means a donatiocn of all or

part of a human body to take effect upon or after death.

t{2) “Decedent" means a deceased individual and
includes a stillborn infant or fetus.

{3) "Department"™ means the department of health and
environmental sciences provided for in Title 2, chapter 15,
part 21t.

(4) "Document of gift" means a card, a statement

attached to or imprinted on_a motor wvehicle operator's

license, a will, or other writing used to make an anatomical

gift.
t+4¥(5) “Donor" means an individual who makes a gift of

all or part of hia the individual's body.
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€53} ~—"Eyebank---association---of---Americal--means--the
organization--natienatiy—-recognized--by--that--name7;—--wikh
headquarters--tn--Honsteny——Pexas;--that--aurveya--banks--or
storage-factitbres-for-the-atorage-of-eye-tissue-upon--their
requesta--and--grantsa-memberahip-and-certifrcation-status-to
any-such-bank-or-3toraqe-facittry-thar-tt--finds--meecks—-ies
standards-—and-regquirementss

{6) "Enucleator” means an individual who is ticenaed

by-the-state~board-sf-medicat-examiners CERTIFIED PURSUANT

TO 72-17-1311 to remove Or Process eyes or parts of eyes.

€63(7) “"Hospital" means a hospital facility licensed,
accredited, or approved under the laws of any state;
inctudes--a-hospitat or a facility operated as a hospital by
the United States government, a state, or a subdivision
theresfy--atthough--not--required--to-be-ticensed-under of a
state rawa.

t?}--t6phthaimeleqgisti-means-a--ticensad--phyateian--or
syrgeon--whe--speciatizes--in-the-treatment-or-correction-af
drseases-of-the-eye:

(8) "OPHTHALMOLOGIST" MEANS A LICENSED PHYSICIAN OR

SURGEON WHO SPECIALIZES IN THE TREATMENT OR CORRECTION QF

DISEASES OF THE EYE.

+84(9) "Parts“-meana--ergans;--tissues;--eyea;--bonssy
arteries;--btood--or--other--fiuids;--and-any-other-partions

Part" means ah organ, tissue, eye, bone, artery, blood,

-4~ SB 204
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fluid, or other porktion cf a human body.

+9¥(10) "Person" means an individual, corporation,
government, er governmental subdivision or agency, business
trust, estate, trust, partnership, joint venture, or

association, or any other legal or commercial entity.
+38¥{11) "Physician" or "surgeon" means a-phystcian—-or
sgrgeen an__individual 1licensed or otherwise authorized to

practice medicine and surgery or osteopathy and surgery

under the laws of any state.

£333{12) "Procurement organization" means a person

licensed, accredited, or approved under the laws of any

state for procurement, distribution, or storage of human

bodies or parts.

t1:3¢323(13) "State" inecludea--any means _ a state,
districty--commonweatthy territory, tnsntar or possessions
and-any-ethér-area-subject-to-the-tegitslative--authortty of

the United States, of-Ameriea the Districht of Columbia, or

the Commonwealth of Puerto Rico.

€3294333{14) "Technician trained--in--eye--enncieation™
means an individual who has-—-setisfacterity--cempieted-a
course-in-eye-enucteation-tauvght-by--an--ophthatmologiat 1is

licensed CERTIFIED by the state board of medical examiners

to remove Or pIrocess a part."

Section 4. Section 72-17-201, MCA, is amended to read:

"72-17-201. Persoas-who-may make-gift----priorities——-
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donesr-not-to-accept-over-objection-of--prior--rtght Making,

amending, revoking, and refusing to make anatomical gifts by

an_individual. {1) Any An individual ef-ssund-mind-and who
is at_least 18 years of age er-mere may give-att-or-any-part

of ‘his-body-for-any-purpose-spectfied:

[a) make an anatomical gifr for any of the purposes

stated in 72-17-202;;-the-gift-to-take-effece-upen-death

(b)y limit an anatomical gift to cone or more of those

purposes; or

(c) refuse tc make an _anatomical gifek.

t2}--Any-of-the-follewing-persons;-tn-order-of-priority
stateds-when-persons-in-prisr-citasses-are-net--avariabie--at
the--time——-of--death-—-and-in-the-absence-of-actuni-notree-of
contrary-indicationa-by-the-decedent--or--actvat--notice--of
oppostrisn--by--a--member--sE-the-3amne-or-a-prior-ctasa;-may
give-ati-or-any-part-of-the-decedent ' s-bedy-£for-any--purpaae
apecified-in-32-13-202:

tay--the-spouse;

tby--an-adnlt-san~-or-danghter;

tey--eivrher-parent;

td¥--an-adult-brother-¢r-sisters

tey-~a--guardtan--of--the-parssn-of-the-decedent-at-the
time-of-his-deaths

t3t--Fhe-persons-aunthorized-by-subsection-{2}-may--make

the-gift-after-or-immediately-before-deaths

-b- 58 204
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t4)y-—Ef---the--dones--nas-—-actual--notice--of--contrary
indications-by-the-decedent-or-thar-a-gift-by-a -member-sf-—-a
citasa--is--opposed-by-a-member-of-the-same-or-a-prior-ctass;
the-donee-ahati-not-accept-the-gifts

(2) An anatomical gift may be made only by a document

of gift signed by the donor. If the donor cannoct sign, the

document of gift must be siqned by another individual and by

two witnesses, all of whom have signed at the direction and

in the presence of the donor and of each other, and must

state that it has been so signed.

(3) If a document of gift is attached to or imprinted

on a donor's motor vehicle operator's license, the document

of gift must comply with subsection (2), Revocation,

suspension, expiration, or cancellation of the license does

not invalidate the anatomical gift.

t4} A document of qift may designate a particular

physician or surgecn to carry out the appropriate

procedures. In the absence o©of a designation or if the

designee is not available, the donee or other person

authorized to accept the anatomical gift may employ or

authorize any physician, surgeon, technician, or enucleator

to carry out the appropriate procedures.

{5} An anatomical gift by will takes effect upon the

death of the testator, whether or not the will is probated.

1f, after the testator's death, the will is declared invalid
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for testamentary purposes, the validity of the anatomical

gift is unaffected.

(6) A donor may amend or revoke an anatomical gift not

made by will only by:

{a) _a signed statement;

(b} an oral statement made in the presence er OF two

(c} any form of communication during a terminal

illness or injury addressed to a physician or surgeon; or

(d) _the delivery of a signed statement to a specified

(7) The donor of an anatomical gift made by will may

amend or revoke the qift in the manner provided for

amendment or revocation of wills, or as provided in

subsection (6).

(8) An anatomical gift that is not revoked by the

donor_before death is irrevocable and does not require the

consent or concurrence of any person after the donor's

death.

{9) (a) An individual may refuse to make an anatomical

gift of the individual's body or part by:

(i) a writing signed in the same manner as a document

of gift;

(ii) a statement attached to or imprinted on_a donor's

motor vehicle operator's license; or

-8~ SB 204
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(iii) any other writing used to identify the individual

as refusing to make an anatomical gift.

{b) During a terminal illness or injury, the refusal

may be an oral statement or other form of communication.

{l0) In the absence of contrary indications by the

donor, an anatomical gift of a part is neither a refusal to

give other parts nor a limitation on an anatomical gift

under [section 18 11} or on a removal or release of other

parts under {section %% 12},

{11) In the absence of contrary indications by the

donor, a revocation or amendment of an anatomical gift is

nct a refusal to make another anatomical gift, If the donor

intends a revocatiogn to be a refusal Lo make an_anatomical

gift, the donor shall make the refusal pursuant to

subsection (9)."

Section 5. Section 72-17-202, MCA, is amended to read:
"72-17-202. Persons who may become donees -

permiasibte purposes of-gift for which anatomical gifts may

be made ----nmentiabitity. (1) The following persons may
become donees of anatomical gifts of-bodies-sr-parts-thereof
for the purposes stated:

{a) any 2 hospital, surgeon, or physician, or

procurement organization for medical or dental education,
research, advancement of medical or dental science, therapy.

or transplantation;
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{b) any an accredited medical or dental school,
college, or university for education, research, advancement
of medical or dental sciencey-or-therapy; or

(c) any-bamk-et-sterage-factlity-licensed;-accreditedy
or-approved-under-the-taws——of--any--atate--for--medical--or
dental-education;-ressarehy;—advancement of-medical-or-dentat
sctencey-therapy;-or-transplantatiens-or

td}--any--apeetfred a designated individual for therapy

or transplantation needed by him that individual.

t23—-A-phyatetans-surgesny-techareran——trained-—in--eye
enucteationy-—hoaspital;--bank--or-storage-facitity;-or-donee
acting-in-goed-faith-ecompliance-with-the-provistons-of--this
chapter--is-not-itable-in-a-civit-action-to-any ciaimant-who
atieges-that-the-ciaimantts-authorization--for--use--of--the
body-or-part-was-requireds

{2) An_anatomical gift may be made to a designated

donee or without designating a donee. 1If a donee is not

designated or if the donee is not available or rejects the

anatomical gift, the anatomical gift may be accepted by a

hospital.

(3) 1f the donee knows of the decedent's refusal or

contrary indications to make an anatomical gift or that an

anatomical gift by a member of a class having priority to

act is opposed by a member of the same class or a prior

class under [section 30{%} 11], the donee may not accept the

—-10- SB 204
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anatomical gift."
Section 6. Section 72-17-207, MCA, is amended to read:

"72-17-207. Gift-mautharizes-examination Examination --

autopsy —- liability. (1) A An anatomical gift of-aki-or
part--of--&--body authorizes any reascnable examination

necessary to assure medical acceptability of the gift for
the purposes intended.

{2) The provisions of this chapter are subject to the

laws of this state governing autopsies.

{3) A hospital, physician, surgeaon, coroner,

enucleator, technician, NURSEy or other person who acts in

accordance  with this chapter or with the applicable

anatomical gift act of another state or attempts in qood

faith to do so is ncot liable for that act in a civil action

aor criminal proceeding.

(4 aAn individual who makes an _ anatomical gift

pursuant to 72-17-201 or _ [section 38 1l1)] and the

individual's estate are not liable for any injury or damage

that may result from the making or use of the anatomical

Section 7. Section 72-17-208, MCA, is amended to read:
"72-17-208. Delivery of document of gift to--expedite
procedures---—-—-— detivery--net--necessary-—to--vatidity. (1)

Delivery of a document of gift during the donor's lifetime

is not required for the validity of an apatomical gift.
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{2) If ehe an _anatomical gift is made by-the-dsner to
a specified designated donee, the witt;--card;-or-other
document of gift, or am-executed a copy, therecf may be
delivered to the donee to expedite the appropriate
procedures tmmediately after death. belivery---its---not
necessary-ta-the-vatidity-of-the-gqifes

+2+ The willr--eard;-or-other document of gift, or an
executed a copy, thereof may be deposited in any hospital,

bank---or--storage--faetiiry procurement organization, or

registry ocffice that accepts it for safekeeping or for
facilitation of procedures after death.

+3¥ On request of any an interested party person, upon
or after the donor's death, the person in possession shall

produce allow the interested person to examine or copy the

document for-examination of gift."
Section 8. Ssection 72-17-301, MCA, is amended to read:

®72-17-301. Rights and duties at death. (1) Rights of

a donee created by an anatomical gift are superior to rights

of others under #2-17-20}{2} [SECTION 11(1l)t€}], except with

respect to autopsies. Phe A donee may accept or reject the
an  anatomical gift. If the deonee accepts a an anatomical
gift of the entire body, he the donee may, subject toc the
terms of the gift, avtherize may allow embalming and the use
of the body in funeral services. If the gift is of a part of

the body, the donee, upon the death of the donor and prior
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to be

custody of the remainder of the body vests in the

spouse;---fiéxt-—-af--kiny--or--other--persons

obligation to dispcse of the body.

(2) The time of death shail must be

physician tends

or __surgeon who

removed

unnecessary mutilation. After removal of the part,

surviving
person under
determined by a

attends the donor at kis

death or, if none, the physician or surgeon whao

the death. ®he

ATTENDS the donor at hkis death

physician or surgeon

death shatt--net may participate

or;-—tf--noner

certifies

Neither the physician or surgeon who tends

nor the

who ecertiftes determines the time of

in the

proced

ures for

removing or transplanting a part unless the document of gifk

designates a particular

physician

72-17-201(4).

(3) If there has beea an anatomical gift, a technician

may remove any donated parts and an

enucl

eator

may remove

any donated eyes or

death by a physician or surgeon."

SECTION 3.

SECTION 72-17-311, MCA,

IS AMENDFD TO READ:

parks of eyes after determination of

»72-17-311. Eye

enucleators -—-

enucleations

qualifications. (1) Eye

- technictanms

enuclea

purposes of anatomical gifts may be performed:

{a) by a licensed physician or surgeon; or

(b) by &--techntctan an

enucleator

_13..

trained

tions for

in eye
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enucleation.

(2) An acceptable course in eye enucleation must

include the anatcmy and physiology of the eye, instruction

in maintaining a sterile field during the enucleation

procedure, and use of appropriate instruments and sterile

procedures for removal and preservation of corneal tissue.

(3 Certification of satisfactory completion of a

course in eye enucieation must be provided by the

ophthalmologist who teaches the course. This certification

qualifies a--~technician an enucleator to

perform eye

enucleations for a period of 3 vyears from the date of
completion of the course.”

Section 10. Section 72-17-312, MCA, is amended to
read:

"72-17-312. Approval of eye banks. Any bank or storage

facility that furnishes to the department written evidence

of its membership and certification and reports and

recommendations £for future compliance, granted by the

eyebank association of America, is approved for receipt and

storage of eye tissue for the term of such membership and

certificatrion and is eligible during such term to be a donee
of eye tissue pursuant to 72-1¥-202+¥y{ey 72-17-202."

NEW SECTION. Section 11. Making, revcking, and
objecting to anatomical gifts by others. (1) Any member of

the following classes of persons, in the order of priority

-14- 8B 204
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listed, may make an anatomical gift of all or a part of the
decedent's body for an authorized purpose, unless the
decedent, at the time of death, had made an unrevoked
refusal to make that anatomical gift:

{a) the spouse of the decedent;

{b) an adult son or daughter of the decedent;

(c)} either parent of the decedent;

(d} an adult brother or sister of the decedent;

(e) a grandparent of the decedent; and

(f) a guardian of the person of the decedent at the
time of death.

{2) An anatomical gift may not be made by a person
listed in subsection (1) if:

(a) a person in a prior class is available at the time
of death to make an anatomical gift;

(b) the person propesing to make an anatomical gift
knows of a refusal or contrary indications by the decedent;
or

(c) the person proposing to make an anatomical gift
knows oF an objection to making an anatomical gift by a
member of the person's class or a prior class.

(3) An anatomical gift by a person authorized under
subsection (1) must be made by:

{a) a document of gift signed by the person; or

{b) the person's telegraphic, recorded telephcnic, or
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other recorded message, or other form of communication from
the person that is contemporaneously reduced to writing and
signed by the recipient,

(4} An anatomical gift by a person authorized under
subsection (1) may be revoked by any member of the same or a
prior class if, before procedures have begun for the removal
of a part from the body o©f the decedent, the physician,
surgeon, technician, or enucleator removing the part kﬁows
of the revocation.

(5) A failure to make an anatcmical gift under
subsection (1) 1is not an objection to the making of an

anatomical gift.

NEW SECTION. Section 12. authorization by coroner or
local public health official. (1) The coroner may release
and permit the remcval of a part from a body within that
official's custody, for transplantation or therapy, if:

(a} the official has received a regquest for the part
from a hospital, physician, surgeon, or procurement
organization;

{b) the official has made a reasonable effort, taking
into account the useful life of the part, to 1locate and
examine the decedent's medical records and inform persons
listed in [section ¥8¢%} 11{1)] of their option to make, or

object to making, an anatomical gift;

(c) the official does not know of a refusal or
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contrary indication by the decedent or objection by a person
having priority to act as listed in [section 18{%) 11(l)})}:

(d) the removal will be by a physician, surgeon, or
technician; but in the case of eyes, by one of them or by an
enucleator;

{e} the removal will not interfere with any autopsy or
investigation;

(£) the removal will be in accordance with accepted
standards: and

{g) c¢osmetic restoration will be done, if appropriate.

{2) If the body is npot within the custody of the
coroner, the local public health officer may release and
permit the removal of any part from a body in the local
public health officer's custody for transplantation or
therapy if the requirements of subsection (1) are met.

(3) BAn official releasing and permitting the removal
of a part shall maintain a permanent reccrd of the name of
the decedent, the person making the request, the date and
purpose of the request, the part requested., and the person

to whom it was released.

NEW SECTION. Section 13. Routine inquiry and required
request -- search and notification. +i¥--On--er--before
admission-to-a-heospitat7-or-as-scon-as-possibie--thereafters
a--person--designated-by-the-hospitai-shalti-ask-each-patient

who-is-at-least-18-years-of-ages-YAre-you-an-ergan-or-tissuve
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donocPu-ff-—the--answer--is--affirmative-—the--person--shatt
request-——-a--eopy--of-—the-document-of-gifts-if-the-answer-i9
negative-or-there-is-no-answer-and-the--attending--phystetan
consents;--the--peraon--designated--shati--discuss—-with-the
patient-the-option-to-make-or-refuse-to-make-—an--anatemical
gifts--FPhe--anawer-te-the-questiony-an-availabie-ecopy-of-any
document-of-gifc-or-refusat-to-make-an-anatemicat-gift;--and
any--other--retevant--information;--muat--be--piaced-—in-the
patientls-medical-records

{1) ON OR BEFORE ADMISSION TO A HOSPITAL OR AS SOON AS

POSSIBLE THEREAFTER, A PERSON DESIGNATED BY THE HOSPITAL

SHALL ASK EACH PATIENT WHO IS AT LEAST 18 YEARS OF AGE: "ARE

YOU AN ORGAN OR TISSUE DONOR?" THE DESIGNATED PERSON SHALL

THEN__MAKE AVAILABLE TO A PERSON WHO ANSWERS IN THE NEGATIVE

BASIC INFORMATION REGARDING THE OPTION TO MAKE OR REFUSE TO

MAKE AN ANATOMICAL GIFT. THE QUESTION MUST BE ASKED AND THE

BASIC INFORMATION MUST BE MADE AVAILABLE WITH REASONABLE

DISCRETION AND SENSITIVITY TO THE CIRCUMSTANCES OF THE

PATIENT AND ARE NOT REQUIRED IF A GIFT IS NOT SUITABLE,

BASED ~ UPON ACCEPTED MEDICAL STANDARDS, FOR A PURPOSE

SPECIFIED IN 72-17-202 OR IF THERE ARE MEDICAL OR _EMOTIONAL

CONDITIONS UNDER WHICH THE QUESTION OR THE INFORMATION WOULD

CONTRIBUTE TO SEVERE EMOTIQONAL DISTRESS. IF THFR ANSWER IS

AFFIRMATLIVE, THE PERSON SHALL REQUEST A COPY OF THE DOCUMENT

OF GIFT. THE ANSWER TCO THE QUESTION, AN AVAILABLE COPY OF
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ANY DOCUMENT OF GIFT OR REFUSAL TO MAKE AN ANATOMICAL GIFT,

AND ANY OTHER RELEVANT INFORMATION MUST BE PLACED 1IN THE

PATIENT'S MEDICAL RECORD.

€2¥¢3¥(2) If, at or near Lthe time of death of a
patient, there is no medical record that the patient has
made or refused to make an anatomical gift, the hospital
administrator or a representative designated by the
administrator shall discuss the option to make or refuse to
make an anatomical gift and request the making of an
anatomical gift pursuant to [section #6t3y 11(1)]. The
request must be made with reasonable discretion and
sensitivity to the circumstances of the family. A request is
not required if the gift +f IS not suitable, based upon
accepted medical standards, for a purpese specified in

72-17-202 OR_IF THERE ARE MEDICAL OR EMOTIONAL CONDITIONS

UNDER WHICH THE REQUEST WOULD CONTRIBUTE TO SEVERE EMOTIONAL

DISTRESS. An entry must be made in the medical record of the
patient, stating the name and affiliation of the individual
making the reguest and the name, response, and relationship
tc the patient of the person to whom the request was made.
The department shall adopt rules to implement this
subsection.

$33£23(3) The following persons shall make a
reasonable search for a document of gift or other

information identifying the bearer as a donor or as an
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individual who has refused to make an anatomical gift:

{a) a law enforcement officer, fireman, paramedic, or
other emergency rescuer finding an individual whem the
searcher believes is dead or near death: and

{b} a hospital, upon the admission of an individual at
or near the time of death, if there is not immediately
available any other source of that information.

t4¥t3¥(4) If a document of gift or evidence of refusal
to make an anatomical gift is located by the search required
by subsection (3){a) and the individual or body to whom it
relates is taken to a hospital, the haspital must be
notified of the contents and the document or other evidence
must be sent to the hospital.

t5yt43(5) 1If, at or near the time of death of a
patieat, a hospital knows that an anatomical gift has been
made pursuant to [section 18¢%y 11(1)] or a release and
removal of a part has been permitted pursuant to [section 11
12), or that a patient or an individual identified as in
transit to the hospital is a donor, the hospital shall
notify the donee if one is named and known to the hospital;
if not, it shall notify an appropriate procurement
organization. The hospital shall cooperate in the
implementation of the anatomical gift or release and removal
of a part.

€6¥£53(6) A person whe fails to discharge the duties
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imposed by this section is not subject to criminal or civil
liability but is subject to appropriate administrative
sanctions.

REW-SECF 10N+ --Section-13:--betivery-—-of ---document-—-af
gifets--(1)-Detivery-of-a-decument-of-gife-daring-the-donorts
tifetime--is--not-required-for-the-validity-of-an-anatomieat
gifes

t2y-—~if-an-anatomicat-gift--ta--made--to--a--designated
donaer--the-docament-ef-gifes-or-a-copyr-may-be-detivered-to
the~donee——te——expeditev-the;—appropfiate——pracedures—-afber
dearhr-—-Fhe-document-cf—gift;-or-a-copys-may-be-deposited-in
any-hoapital;-precurement-organizatieny-sr--regitatry—-—office
that--accepts--it--for--aafekeeping--or--for-facitiration-of
precedures-after-deaths-On-request-of-an-interested--persony
upon--or--after--the-donorta-death;-the-persen-itn-posseasion
shati-altiow-the-interested-person-to--examine- -or--copy-—the
document-of-gife~

HEW SECTION. Section 14. Coordination of procurement
and use. Each hospital in this state, after consultation
with other hospitals and procurement organizations, shall
establish agreements or affiliations for coordination of

procurement and use of human bodies and parts.

NEW SECTION. Section 15. sSale or purchase of parts
prohibited. (1) A person may not knowingly, for wvaluable

consideration, purchase or sell a part for transplantation
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or therapy, if removal of the part is intended to occur
after the death of the decedent.

(2) Valuable consideration does not include reasonable
payment for the removal, processing, disposal, preservation,
guality control, storage, transportation, or implantation of
a part.

{3) A person who violates this section is guilty of a
felony and wupon conviction is subject to a fine not
exceading $50,000 or imprisonment not exceeding 5 years, or
both.

NEW SECTION. Section 16. applicability. [This act)
applies to a document of gift, revocation, or refusal to
make an anatomical gift signed by the donor or a person
authorized to make or object to making an anatomical gift
before, on, or after October 1, 1989.

NEW SECTION. Section 17. Severability. If a part of
{this act] is invalid, all wvalid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION. Section 18. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of

[this actl].
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NEW SECTION. Section 19. Repealer. Sections
T2-17-104, 712-17-203 through 72-17-208, 72-17-209,
72-17-211, and 72-17-212, MCA, are repealed.

NEW SECTION. Section 20. codification instruction.
{Sections #8 11 through 15] are intended to be codified as
an integral part of Title 72, chapter 17, and the provisions
of Title 72, chapter 17, apply to [sections 38 11 through
15].

-End-
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Conference Committee Report
on SB 204
Report No. 1, March 28, 1989

Mr President and Mr. Speaker:
We, your Conference Committee on SB 2@4 met and considered:

The House Committee on Judiciary amendments to Sh 204 (third
reading copy -- blue) dated March 1, 1989.

We recommend that:

1. House amendments Nos. 1 and 3 be rejected.

2. House amendment No., 2 he accepted.

And that SB 204 (reference copy -- salmon) be amended as follows:
1. Page 11, line 11.

Following: “"NURSHE-"

Insert: "nurse,”

2. Page 18, line 10 through page 19, line 3.

Strike: subsection (1) in its entirety

Renumber: subsequent subsections

And that this Conference Committee Report be adopted.

FOR THE SENATE FOR THE HOUSE
SeEH. Lynch ¢hairman ZARep. Stickney -
Sen Norman Rep. Dave Brown

Seiiyﬁarp 7 Rep. Hudaily

ADOPT
- S8 20Y
REJECT ccsb204. 328



5lst Legislature

10
S 11
12
13
14
15
ié
17
18
19
20
2%
22
23
24
25

SR 0204/04
SENATE BILL NO. 204
INTRODUCED BY NORMAN, MAZUREK
A BILL FOR AN ACT ENTITLED: "“AN ACT TO GENERALLY REVISE AND

CLARIFY THE UNIFORM ANATOMICAL GIFT ACT BY ADOPTING THE 1987
FORM OF THE ACT; AMENDING SECTIONS 50-5-2i2, 61-5-301,
72-17-102, 72-17-201, 72-17-202, 72-17-207, 72-17-208,
72-~17-301, 72-17-311, AND 72-17-312, MCA; REPEALING SECTIONS
72-17-104, 72-17-203 THROUGH 72-17-206, 72-17-209,
72-17-211, AND 72-17-212, MCA; AND PROVIDING AN

APPLICABILITY PROVISION."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 50-5-212, MCA, is amended to read:
*“50-5-212. Organ procurement program required. The

administrator of a hospital 1licensed under this chapter

shall as a condition of licensure under 50-5-201:

{1) establish a written protocol for the
identification of potential organ donors that:

{a) assures that families of potential organ donors
are made aware of the option of organ or tissue donation and
their option to decline;

{b) encourages discretion and sensitivity with respect
to the circums'.ances, views, and beliefs of families of

potential organ donors; and
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(c) requires that a qualified organ procurement agency
be notified of potential organ donors;

{2) designate and train a person or persons to
reptesent him for purposes of reqguesting an anatomical gift
as provided in ?2-%7-2%t [section 32 13]; and

(3) make known to the public that the hospital has an
organ procurement program as described in subsection (1}."

Section 2. section 61-5-301, MCA, is amended to reads:

*61-5-301. Indication on driver's license of intent to
make anatomical gift., (1) The department of justice shall
provide on each driver's license a space for indicating when
the licensee has executed a document under F2-17-264
72-17-201 of intent to make a gift of all or part of his
body under the Uniform Anatomical Gift Act.

{2) The department shall provide each applicant, at
the time of application for a new driver's license or for a
renewal, printed information calling the applicant's
attention to the provisions of this section. Each applicant.
must be asked orally whether he wishes to make an anatomical
gift.

{3) Each applicant must be given an opportunity to
indicate in the space provided under subsection (1) his
intent to make an anatomical gift.

{4) The department shall issue to every applicant who

indicates such an intent a statement which, when signed by

-2- SH 204
Includes conference

committee report dated 3-26-8%
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the licensee in the manner prescribed in F2-17-204
72-17-201, constitutes a document of anatomical gift. This
statement must be printed on a sticker that the donor may
attach permanently tc the back of his driver's license.

{5} The department shall alsc furnish the licensee a

means of revoking the document of gift upon the license.”
Section 3. section 72-17-102, MCA, is amended to read:

"72-17-102. Definitions. As used in this chapter the

following 4definitions apply: (1) “Bark-or-stocage-facitticy®

means-a-facritty--£for--arerage--of--human--bodiea--er--parts
thereof;--operated—-by--or-under-the-supervisiton-of-a-person
who-guatifies-as-a-donee-under-subsectien-titajy--or--tytbt

af--22-33-262 "Anatomical gift" means a donation of all or

part of a human body to take effect upon or after death.

(2) "Decedent" means a deceased individual and

includes a stillborn infant or fetus.

(3) "Department" means the deparument of health and
environmental sciences provided for in Title 2, chapter 15,
part 21.

{(4) "Document of qgift" mcans a card, & statement

attached to or imprinted on a motor vehicle operator's

license, a will, or other writing used to make an anatomical

gift.
t43(5}) “Donor” means an individual who makes a gift of

all or part of his the individual's body.
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t5y--tEyebank-—-asssciation--—-of-—-Amerteat--means--the
organizatien--natienally--recognized--by--that-- aame;~--with
headquartars——in--Houston; - -Pexas; -that--sarveys--banka--or
storage-facitities-for-the-storage-of-eye-tissue-upon--their
requests—-and--grants-membership-and-cereification-statuna-te
any-suech-bank-or-storage-facility-that-it--finds--meets--its
standards-and-regquirementas

{6) "Enucleator" means an individual who is licensed

by-the-state-board-of -medieat-examinera CERTIPIED PURSUANT

TQ 72-17-311 to remove Oor process eyes Or parts of eyes.

€6¥{7) “Hospital" means a hespitat facility licensed,
accredited, or approved under the laws of any states
inctudes—-a-hespital or a facility operated as a hospital by
the United States government, a state, or a subdivision
thereof;—-although--not--regquired--to-be-ticensed-onder of a
state taws.

t7#3--tOphthaimologisti-meana-a--licensed--phyatetan--or
surgeon--who--specializes--in-the-treatment-or-correctiosn-of
diseases-of-the-eyes

{8) "OPHTHALMOLOGIST" MEANS A LICENSED PHYSICIAN OR

SURGEON WHO SPECIALIZES IN THE TREATMFNT OR CORRECTION OF

DISEASES OF THE EVE.

t83(9) "“Parta"-means--ergana;--tissues;--eyesy-—benesy
artertes;—-bisod--or-—other--finida,; -and-any-other-portiona
Part" means an organ, _tissue, eye, bone, artery, Dblood,
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fluid, or other portion of a human body.

$93(10) "Person" means an individual, corporation,
gavernment, or governmental subdivision or agency, business
trust, estate, trust, partnership, joint venture, ar
asscciation, or any other legal or commercial entity.

t363(11) “Physician" or "surgeon" means a-physietan--or

surgeen an_ individual 1licensed or otherwise authorized to

practice medicine and surgery or ostecpathy and surgery

under the laws of any state.

$4:34(12) "Procurement organization" means a person

licensed, accredited, or approved under the laws_of any

state for procurement, distribution, or storage of human

bodies or parts.

+31¥1123(13) “State" ineludes--any means a state,
distrierys-—commonwealtth; territory, +tnsular or possessiony
and-any-other-area-subject-to-the-tegitsatative--aukhority of

the United States, of-Americe the District of Columbia, or

the Commonwealth of Puerto Rico.

£¥2+1{3¥34(14) “"Technician trained--in--eye--enucieation"”
means an individual who has--satisfacterity--compieted-a
course-in-eye-enucleation-taught-by--an—-ophthaimelegist is

¥teensed CERTIFIED by the state beoard of medical examiners

to remove or process a part,"

Section 4. Section 72-17-201, MCA, is amended to read:

"72-17-201. Persons-wxho-may-make-gift-—--priorittes—--
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dones-not-to-accept-sver-objection-of--prior--right Making,

amending, revoking, and refusing to make anatomical gifts by

an individual. (1) Any An individual e¢f-scund-mind-and who
is_at least 18 years of age er-more may give-ali-or-any-part
ef-his-body-fsr-any-purpose-specified:

{a) make an anatomical gift for any of the purposes

stated in 72-17-202;7-the-gift-to-take-effect-upan—death
(b) limit an anatomical gift to one or more of those
purposes; or

{c) refuse to make an anatomical gift.

t2y--Any-cf-the-fotlewing-personsa;-in-order-of-priocrity
stated;~when-perasna-in-prior-classes-are-net--avatiabte--at
the -time--ocf--death--and-in-the-absence-of-actnat-nottee-of
contrary-tndications-by-the-decedent--or--actual-——notice--sf
oppesttion--by--a--member--sf-the-same-or-a-prior-ctass;-may
give-ati-er-any-part-of-the-decedentis-body-for-any--purpose
apectfied-tn-72-17-262+¢

tay--the-spouse;

thy--an-adnit-son-or-danghters

tey--either-parent;

tdy--an-aduit-brother-or-sisters;

tey--a--quardtan--eof--the-person-ef-the-decedent-at-the
time-cf-his-deaths

t3}--Fhe-persona guthorized -by subseetion {2)-may--make

the-gift-after-or-immediately-before-deaths
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t4}--if---the--donee-—has--actuai--notice--of--contrary
tndications-by-the-decadent-or-that-a-gift-by-a-member-af--a
ctass--is--ppposed-by-a-member-cf -the-same-sr-a-prior-ciass;
the-donee-shalti-not-accept-the-gifes

(2) An anatomical gift may be made only by a document

of gift signed by the donor. If the donor cannot sign, the

document of gift must be signed by another individual and by

two witnesses, all of whom have signed at the direction and

in the presence of the donor and of each other, and must

state that it has been so signed.

(3) 1f a document of gift is attached to or imprinted

oen_a donor's motor vehicle operator's license, the document

of gift must comply with subsection (2). Revocation,

suspension, expiration, or cancellation of the license does

not invalidate the anatomical gift,

{4) A document of gift may designate a particular

physician or surgecn to carry out the appropriate

procedures. In the absence of a designation or if the

designee is not available, the donee or _other person

authorized to accept the anatomical gift may employ or

Lo _carry out the appropriate procedures.

{5) An anatomical gift by will takes effect upon_ the

Tf, after the testator's death, the will is declared invalid
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for testamentary purposes, the validity of the anatomical

gift is unaffected.

(6) A donor may amend or revoke an anatomical gift not

made by will only by:

{a) a signed statement;

{b} an oral statement made in the presence eor OF two

individuals;

{c} any form of communication during a terminal

illness or injury addressed to a physician or surgeon; ot

{d} the delivery of a signed statement to a specified

donee to whom a document of gift had been delivered.

{7} The doncr of an anatomical gift made by will may

amend or reveoke the gift in the manner provided for

amendment or revocation of wills, or as provided in

subsection (6).

(B) An anatomical gift that 1is not revoked by the

donor before death is irrevccable and does not_ require the

consent or concurrence of any person after the donor's

death,

(9) _(a) An_individual may refuse to make an anatomical

gift of the individual's body or part by:

(i) a writing signed in _the same manner as a document
of gift;

(ii) a statement attached to or imprinted on a dongr's

motor vehicle operator's license; or
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{iii) any other writing used to identify the individual

as refusing to make an anatomical gift.

(b} During a terminal illness or injury, the refusal

may be an oral statement or other form of communication,

(10) In the absence of contrary indications by the

donor, an anatomical gift vf a part is neither a refusal to

give other parts nor a limitation 6n an anatomical gift

under [section 36 1ll1] or on a removal or release of other

parts under [section #% 12].

(11) In the absence of contrary indications by the

doncr, a revocation or amendment of an anatomical gift is

not a refusal to make another anatomical gift. If the donor

intends a revocation to be a refusal to make an anatomical

gift, the donor shall make the refusal pursuant to

subsection (9}."

Section 5. Section 72-17-202, MCA, is amended to read:
w72-17-202, Persons who  may become donees -—

permissibte purposes of-gift for which anatomical gifts may

be made ----nentiabiliey. (1} The following persons may
become donees of anatomical gifts ef-bodies-or—parts-thereof
for the purposes stated:

{(a) any a hospital, surgeon, or physician,  or

procurement organization for medical or dental education,

research, advancement of medical or dental science, therapy,

or transplantation;
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{b} any an accredited medical or dental school,
college, or university for education, research, advancement
of medical or dental sciencer-er-therapy; or

{c} any-bank-or-storage-faciitty-licensed;-acecredited;
or-approved-under-the-iawa--of--any-—atate--for--mediteal--or
dentat-educationy-rescarchy-advancement-of -medicat-or-dentatl
sciences~therapyy-or-transpltantations-or

tdt--any--spectfted a designated individual for therapy
or transplantation needed by him that individual.

t2¥--A-phyatetan;-aurgesny-técnniectan--trained--itn—-eye
enucteation; -~hospital; -bank--or-storage faciltity, or-donees
acting-in-good-faith-complitance-with-the-provisions-of--this
chapter-—-is-noet-liabte-in-a-civii-action-teo-any claimant-whe
atleges-that-the-clatmantls-avthoricution--foar--use--of--the
body-or-part-was-recquireds

donee or without designating a donee. If a donee _is not

designated or if the donee is not available or rejects the

anatomical gift, the anatomical gift may he accepted by a

hospital.

(3) ¥f the donee knows of the decedeut's refusal or

contrary indications to make an anatomical gift or that an

anatomical gift by a member of a class having priority to

act is opposed by a member of the same class or a prior

class under {section %8¢t} 11], the donee may not accept the
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anatomical gift."

Section 6. section 72-17-207, MCA, is amended to read:
“72-17-207. 6Gift-antherirea-examination Examination --

autopsy =-- liability., (1) A An anatomical gqift sf-at:-or

part--of--a--boedy authorizes any reasonable examination
necessary to assure medical acceptability of the gift for
the purposes intended.

({2) The provisions of this chapter are subject to the

laws of this state governing autopsies.

(3 A hospital, physician, surgeon, coroner,

enucleator, technician, NURSE; NURSE, or other person_ who

acts in accordance with this chapter or with the applicable

anatomical gift act of another state or attempts in good

faith to do s0 is not liable For that act in a civil action

ot criminal proceeding.

{(4) An_individual who makes an anatomical gift

pursuant to 72-17-201 or [section 38 11] and the

individual's estate are not liable for any injury or damage

that may result from the making or use of the anatomical

gife.”

Section 7. Section 72-17-208, MCA, is amended to read:
"72-17-208. Delivery of document of gift ¢te--expedite
procedares-~--—-- detrivery-—not--necessary--to--vatidity, (1)
Delivery of a document of gift during the denor's lifetime

is not required for the validity of an anatomical gift.
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(2) If ethe an anatomical gift is made by-the-densr to
a specifited designated donee, the willy;-—-eardi-or-ether
document of gift, or mn-executed a copy, theresf may be
delivered to the donee to expedite the appropriate
procedures immediatety after death. Bé%ivery-"is—-—not
necessary-to-the-vatitdiey-of-the-gifts

t2y The witt;~-cardry-or-other document of gift, or an
executed a copy, theresf may be deposited in any hoespital,
bank---or--storage--factltity procurement organization, or
registry office that accepts it for safekeeping or for
facilitation of procedures after death.

t3} On request of any an interested party person, upon
or after the donor's death, the person in possession shall

produce allow the interested person to examine or  copy the

document fer-examination of gift.”

Section B. section 72-17-301, MCA, is amended to read:

“72-17-301. Rights and duties at death. (1) Rights of
a_donee created by an anatomical gift are superior to rights
of others under F2-17-2083t2y [SECTION 11(1)f€}], excepl with
respect to autopsies. Phe A donee may accept or reject the
an anatomical gift. If the donee accepts a an anatomical
gift of the entire body, he the donee may, subject to the
terms of the gift, autherize may allow embalming and the use
of the body in funeval services. If the gift is of a part of

the body, the donee, upon the death of the donor and prior
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to before embalming, shall cause the part to be removed
without unnecessary mutilation. After removal of the part,
custody of the remainder of the body vests in the surviving
spousey-—-—npext---sf-~kinr--or--other--perasns person under
obligation to dispose of the body.

(2) The time of death shait must be determined by a
physician or surgeon who tenda attends the donor at his
death or, if none, the physician or surgeon who certifies
the death. %®he WNeither the physician or surgeon who tends
ATTENDS the donor at his death ery--if--mnemey nor the

physician or surgeon who eertifies determines the time of

death shatt--nek may participate in the procedures for

removing or transplanting a part unless the document of gift

designates a particular physician or surgeon pursuant to
72-17-201(4).

(3) If there has been an anatomical gift, a technician

may remove any donated parts and an enucleator may remove

any donated eyes or parts of eyes after determination of

death by a physician or surgeon."

SECTION 9. SECTION 72-17-311, MCA, IS AMENDED TO READ:

"72-17-311. Eye enucleations - teehnietans
enucleators =—-- gqualifications. (1) Eye enucleations for
purposes of anatomical gifts may be performed:

{a) by a licensed physician or surgeon; or

(b) by a--technician an enucleator trained in eye
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enucleation.

{2) An acceptable course in eye enucleation must
include the anatomy and physiology of the eye, instruction
in maintaining a sterile field during the enucleation
procedure, and use of appropriate instruments and sterile
procedures for removal and preservation of corneal tissue.

{3) Certification of satisfactory completion of a
course in eye enucleation must be provided by the
ophthalmologist who teaches the course. This certification
qualifies a--—teehnietan an enucledtor to perform eye
enucleations for a period of 3 years from the date of
campletion of the course.”

Section 10. section 72-17-312, MCA, is amended to
read:

“72-17-312. Approval of eye banks. Any bank or storage
facility that furnishes to the department written evidence
of its membership and certification and reports and
recommendations for Efuture compliance, granted by the
eyebank association of America, is approved for receipt and
storage of eyc tissue for the term of such membcrship and
certification and is eligible during such term to be a donee

of eye tissue pursuant to 72-1?-202tkyte}y 72-1°

-202."
NEW SECTION. Section 11. Making, revoking, and
objecting to anatomical gifts by others. (1) Any member of

the following classes of persons, in the order of priority
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listed, may make an anatomical gift of all or a part of the
decedent’s body for an authorized purpose, unless the
decedent, at the time of death, had made an unrevoked
refusal to make that anatomical gift:

{a} the spouse of the decedent;

{b) an adult son or daughter of the decedent;

(c) either parent of the decedent;

(d} an adult brother or sister of the decedent;

(e) a grandparent of the decedent; and

(£) a guardian of the person of the decedent at the
time of death.

(2) An anatomical gift may not be made by a person
listed in subsection (1) if:

(a} a person in a prior c¢lass is available at the time
of death to make an anatomical gift;

(b) the person proposing to make an anatomical gife
knows of a refusal or contrary indications by the decedent;
or

{c} the person proposing to make an anatomical gift
knows of an objection to making an anatomical gift by a
member of the person's class or a prior class.

{3) An anatomical gift by a person authorized under
subsection (1) must be made by:

{a) a document of gift signed by the person; or

{b) the person's telegraphic, recorded telephonic, or
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other recorded message, or other form of communication from
the person that is contemporaneously reduced to writing and
signed by the recipient.

(4) An anatomical gift by a person authorized under
subsection (1) may be revoked by any member of the same or a
pricr class if, before procedures have begun for the removal
of a part from the body of the decedent, the physician,
surgeon, technician, or eanucleator removing the part <nows
of the revocation.

{5) A failure to make an anatomical gift under
subsection (1) 1s not an objection to the making of an
anatomical gift,

NEW skcTIon. Section 12, Authorization by coroner or
local public health official. {1) The corc.er may release
and permit the removal of a part from a bedy within that
official's custody, for transplantation or therapy, if:

{a) the official has received a reguest for the part
from a hospital, physician, surgeon, or procurement
organization;

(b)y the official has made a reasonable effort, taking
into account the useful life of the part, to locate and
examine the decedent's medical records and inform persons
listed in [section ¥6tty 11{1})) of their option to make, or
object to making, an anatomical gift;

(c) the official does not know of a refusal  or
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contrary indication by the decedent or ohjection by a person
having priority to act as listed in [section #0+¢%} 11(1)];

(d) the removal will be by a physician, surgeon, or
technician; but in the case of eyes, by one of them or by an
enucleator; '

{e) the removal will not interfere with any autopsy or
investigation;

{£} the remcval will be in accordance with accepted
standards; and

{9} cousmetic restoration will be done, if appropriate.

{2) If the body is not within the custody of the
coroner, the local public health officer may release and
permit the removal of any part from a body in the local
public health officer's custody for transplantation or
therapy if the requirements of subsection (l) are met.

(3) An official releasing and permitting the removal
of a part shall maintain a permanent record of the name of
the decedent, the person making the request, the date and
purpose of the request, the part requested, and the person

to whom it was released.

NEW SECTION. Section 13. Routine inquiry and required
request -—-- search and notification. ¢}}y--6rn--ar -Befare
admission-tea-a-hoespitalvy-er-as-scon-ags-possible--thereaftrersy
a--person—-desiqnated-by-the-hospitai-shaltl-ask-each-patient

whe-is-at-least-iB-years-of-age--SAre-you-an-organ- er-tiassne
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denor?U-if--tha--answer-—-is--affirmative--the--person--shatt
request--a--copy-—-cf--the-document-of-gtft:-If-the-answer-is
megative-or-there-t2-no-answer-and-the--attending--phystecian
esnsents;—-the--persan-—-designated--shatl--discusa--with-the
patient-the-optien-ta-make-sr-refuse-to-mare--an--anatemieat
giftr—--Fhe-—anawer-ta-the-gnestiony-an-avatiable-copy-of-any
document-of-gift-or-refusal-to-make-an-anntomicat-gtfer--and
any--other--retevant-—information;--Mmuat--bBe--praced--in-the
patitentis-medicat-recerds

+13}-ON-BR-BEFORE-ABMISSION-F6--A- -HOSE EPAL - -OR--AS--S06N--AS

FESSEBBE--PHEREAPPER ;7 - -A--PERSON--DEStSNAFER -B¥ -FHE- HOSPERAR

¥OU-AN-ORGAN-OR-FISSUE-DONOR2 ! ~PHE- BES I6NATED- -PERSON - ~SHALL

PHEN-—MAKE-AVAILABLE-PO-A-PERSON-WHO-ANSWERS - EN-FHE-NEGAPIVE

BASIE- INPORMATEON-REGARDING -PHE-OPPION-P6 - MAKE-OR-REPESE~-99

MAKE-—AN-ANATOMIEAL-GIFT7 -$PHE- QUESTION-MUSP-BE-ASKEB ANP-PHE

BAS:E-INFORMATIONR-MUSP-BE--MABE--AVAIbABEE-~-WIPH--REASONABLE

BEGERETION--ANB--SENSIPIVEPY--P0--PHE--EIRCUMSPANCES—-OP-PHE

PAPIEN? -AND-ARE-NOP-REQUIRED-IP—-A--GIPF--IS--NOT--SHITABBET

BASED---UPON-~ACEEPFEB--MEBICAL--SFPANBARBS 7~ -FOR--A-~PHRPOSE

SPEEFPIED-IN-72-313-202-OR-1P-FHERE-ARE-MEDIEAL-OR- - EMOPIONAD

CONBEIPIONS-UNBER-WHEEH-FPHE-QUESTION-OR -FHE-INFORMATION -WOHERB

EBNPREHYFE--F6- - SEYERE--~EMEFFONAL-DISTRESS ;- IF FHE-ANSWER-¥8§

APPIRMATFVE;~PHE-PERSON-SHAEBL- REQUESE- A €OPY- 0. - PHE- BUEUMEN®

BP-BEFF;-FHE-ANSWER-TO-FHE -QUESTION, AN -AVATLAPLE--COPY¥. -G6P
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ANY¥--BOEUMEN?-OP-GIPY-OR-REPUSAB-FO-MARE-AN-ANATEGMICAL-GIP? 7

ANB-ANY¥ ~-OPHER-REBEYAN® - NFORMATION-MEST--BE--PEAEEB—-IN--FHE

PATIENT'S5-MEDICAER-RECORD

t2y¢E¥¢2¥(1) If, at or near the time of death of a
patient, there is no medical record that the patient has
made or refused to make an anatomical gift, the hospital
administrator or a represeantative designated by the
administrator shall discuss the option to make or refuse ta
make an anatomical gift and reguest the making of an
anatomical gift pursuant to [(section 8¢y 11(1)]. The
request must be made with reasonable discretion and
sensitivity to the circumstances of the family. A reguest is
not required if the gift if IS not suitable, based upon
accepted medical standards, for a purpose specified in

72-17-202 OR__IF THERE ARF_MEDICAL OR_EMOTIONAL CONDITIONS

UNDER WHICH THE REQUEST WOULD CONTRIBUTE TO SEVERE EMOTIONAT

DISTRESS. An entry must be made in the medical record of the
patient, stating the name and affiliation of the individual
making the request and the name, response, and relationship
ta the patient of the person to whom the request was made.
The department shall adopt rules to implement this
subsection.

t3142¥¢33(2) The following persons shall make a
reasonable  search for a docunent of gift or other

information identifying the bearer as a donor or as an
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individual who has refused to make an anatomical gift:

(ay a law enforcement officer, fireman, paramedic, or
other emergency rescuer Ffinding an individual whom the
searcher believes is dead or near death; and

{b) a hospital, upon the admission of an individual at
or near the time of death, if there is not immediately
available any other source of that information,

t47¢33£44(3) If a document of gift or evidence of
refusal to make an anatomical gift is lcocated by the search
required by subsection (3)(a) and the individual or body to
whom it relates is taken to a hospital, the hospital must be
notified of the contents and the document or other evidence
must be sent to the hospitatl.

+5314¥¢53(4) If, at or near the time of death of a
patient, a hospital knows that an anatomical gift has been
made pursuant to [section 6ty 1l1(1)] or a release and
removal of a part has been permitted pursuant to [section %t
12], or that a patient or an individual identified as in
transit to the hospital is a donor, the hospital shall
notify the donee if one is named and known to the heospital;
if not, it shall notify an appropriate procurement
organization. The hospital shall cecoperate in  the
implementation of the anatomical gift or release and removal
of a part.

t63£51{63(5) A person who failsn to discharge the
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duties imposed by this section is not subject to criminal or
civil liability but is subject to appropriate administrative
sanctions.

NEW-SEEPION:--5e0tion-13---pekivery---of ~--doecumenr - -of
gtfes——tiy-Petivery-of-a-document-of-gift-during-the-donerts
tifetime-is-not-required-for-the-validity of-—an--anatomical
gifes

t2}--Ff--an--anatomical--gife--is--made-to-a-designated
donee;-the-document-of-gifty-or-a-ecopyr-may-be-detivered--to
the--donee--to--expedite--the--appropriate--procedureas-afeer
death-—Phe-document-of-gift;-or-a-copyr-may-be-deposited--in
any--hospitals-—procurement-organizaticn;-or-registry-office
that-acecepta-te—-for--safekeeping--er——-for——facitictation—-of
procedures--after-deathr-Gn-requeat-of-an-intereated-perseny
upon-or-after-the-donorts-death;-the--persoa-—-in--possession
shatt--atisw--the-——intereated--person-to-examine-or-copy-the
decument-of-gift=

NEw SECTION, Section 14, coordination of procurement
and use. Each hospital in this state, after consultation
with other hospitals and procurement organizations, shall
establish agreements or affiliations for coordination of
procurement and use of human bodies and parts.

NEW sECTION, Section 15. Sale or purchase of parts
prohibited. (1) A person may not knowingly, for wvaluable

consideration, purchase or sell a part for transplantation
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or therapy, if removal of the part is intended to occur
after the death of the decedent.

{2} Valuable consideration dcoes not include reasonable
payment for the removal, processing, disposal, preservation,
quality control, storage, transportation, or implantation of
a part,

(3) A person who viclates this section is quilty of a
felony and upon conviction is subject to a fine nat
exceeding $50,000 or imprisonment not exceeding % years, or
bath.

NEW SECTiON. Section 16. applicability. [This act)
applies to a document of gift, revocation, or refusal to
make an anatomical gift signed by the donor or a person
authorized to make or object to making an anatomical gift
before, on, or after October 1, 1989,

NEW SecTION., Section 17. sevecability. IFf a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of (this
act] is invalid in one or more of its applications, the part
remains in effect in all valid applications that are

severable from the invalid applications.
NEW SECTION. Section 18. Extension of authority. Any
existing authority to make rules on the subject of the

provisions of ({this act] is ex.ended to the provision:. of

[this act].
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NEW SECTION, Section 19. Repealer. Sections
72-17-104, 72-17-203 through 72-17-206, 72-17-209,
72-17-211, and 72-17-212, MCA, are repealed.

NEW SECTION. Section 20. codification instruction.
{Sections %8 11 through 15) are intended tc be codified as
an integral part of Title 72, chapter 17, and the provisions
of Title 72, chapter 17, apply to [sections 16 1} through
15].

-End-
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