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BY REQUEST OF THE DEPARTMENT OF REVENUE

A BILL FOR AN ACT ENTITLED: "AN ACT CREATING AN
ADMINISTRATIVE PROCEDURE FOR DETERMINING PATERNITY OF
CHILDREN RECEIVING CHILD SUPPORT ENFORCEMENT SERVICES FROM
THE STATE; AUTHORIZING THE DEPARTMENT OF REVENUE TO
DETERMINE PATERNITY IN CONTESTED AND UNCONTESTED CASES;
COMPELLING PATERNITY BLOOD TESTS WHEN PATERNITY IS
CONTESTED; CREATING A REBUTTABLE PRESUMPTION OF PATERNITY
BASED ON PATERNITY BLOOD TEST RESULTS; EXPEDITING RESOLUTION
OF CONTESTED PATERNITY CASES IN DISTRICT COURT; AND AMENDING

SECTION 40-5-201, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 40-5-201, MCA, is amended to read:
"40-5-201, Definitions. As used in this part, the

following definitions apply:

{1) "Alleged father" means a man who is alleged to

have engaged in sexual intercourse with a child's mother

during a possible time of conception of the child or a man

who is presumed to be a child's father under the provisions

of 40-6-105.

t¥¥(2) “child" or “dependent child" means any person
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under 18 years of age who is not otherwise emancipated,
self-supporting, married, or a member of the armed forces of
the United States and for whom:

(a) support rights are assigned under 531-2-613;

{b) a public assistance payment has been made;

(c) the department is providing support enforcement

services under 40-5-203; or

(d) the department has received a referral for

interstate services from an agency of another state under

the provisions of the Uniform Reciprocal Enforcement of

Support Act or under Title IV-D of the Social Security Act.

t2¥(3) "Department" means the department of revenue.

+3¥(4) "Director" means the director of the department
of revenue or his authorized representative.

t41(5) "Disposable earnings” means that part of the
earnings of any individual remaining after the deduction
from those earnings of any amount required by law to be
withheld.

t5}(6) "District court order" means any judgment or
order of the district court of the state of Montana or an
order of a court of appropriate jurisdiction of another
state ordering payment of a set or determinable amount of
support money.

t6¥(7) "Earnings" means compensation paid or payable

for personal services, whether denominated as wages, salary,

L, INTRODUCED BILL
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commission, bonus, or otherwise, and specifically includes
periodic payments under pension or retirement programs or
insurance policies of any type. "Earnings" specifically
includes all gain derived from capital, labor, or both
combined, including profit gained through sale or conversion
of capital assets.

t7¥{B) "Need" means the necessary costs of food,
clothing, shelter, and medical care for the support of a
dependent child or children.

{9) "Paternity bload test"  means a test that

or that there is a probability thar an alleged father is the

natural father of a child., Paternity blood tests may include

but are not limited to the human leukocyte antigen test and

DNA probe technology.

+83(10) "Public assistance" means any type of monetary
or other assistance, including medical and foster care
benefits, furnished to a person by a state or county agency,
regardless of the original source of the assistance.

£94+(11l) "Responsible parent"” means the natural or
adoptive parent of a dependent child.

£38¥(12) "Support debt" or "support obligation" means:

{(a) the sum created by the failure to provide support

to a dependent child under the laws of this state or the
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decree of any court of appropriate jurisdiction ordering a
sum to be paid as child support; or

{b) the sum created by a decree or order of any court
cf appropriate Jjurisdiction ordering a sum to be paid as
spousal maintenance under chapter 4, part 2, of this title
when the judgment or crder requiring payment of maintenance
also contains a judgment or order requiring payment of child
support for a child of whom the person awarded maintenance
is the custodial parent."

Section 2. Jurisdiction and venue. (1) For purposes of
an administrative action brought under {secticns 2 through
8], personal jurisdiction is established in the department
over any person who has had sexual intercourse in this state
that has resulted in the birth of a child who is the subject
of such proceedings and over any person subject to the
provisions of Rule 4B of the Montana Rules of Civil
Procedure, including but not limited to the child, the
child's parents, any person having custody of the child, and
any alleged father.

(2} Personal jurisdiction over the persons described
in subsection (1) may be acquired by persconal service or by
service of notice by certified mail.

{3) If the child or either parent resides in this
state, a hearing under [sections 2 through 8] may be held in

the county where:
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{a) the child resides;
(b either parent resides; or

{c) the department or any of its regional offices is

located.
Section 3. Establishment of paternity -- notice of
paternity determination -- contents. {1) When the paternity

of a child has not been legally established wunder the
provisions of Title 40, chapter 6, part 1, or ctherwise, the
department may proceed toc establish paternity under the
provisions of [sections 2 through 8]. An administrative
hearing held under the provisions of [sections 2 through 8]
is a contested case within the meaning of 2-4-102 and is
subject to the provisions of Title 2, chapter 4, except as
otherwise provided in [sections 2 through Bj.

(2) It is presumed to be in the best interest of a
child to 1legally determine and establish his paternity. A
presumption under this subsection may be rebutted by a
preponderance of the evidence.

{3) In any proceeding under {sections 2 through 8], if
a man acknowledges his paternity of a child in writing and
such acknowledgment is filed with the department, the
department may enter an order establishing legal paternity.
An acknowledgment is binding on a parent who executes it,
whether or not he is a minor.

(4) The department shall commence proceedings to
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establish paternity by serving on an alleged father a notice
of paternity determination. The department may not serve
such notice unless it has:

{a) a sworn statement from the child's mother claiming
that the alleged father is the child's natural father;

{b) evidence of the existence of a presumption of
paternity under 40-6-105; cor

{c) any other reasonable cause to believe that the
alleged father is the child's natural father,

{5) Service on the alleged father of the notice of
paternity determination shall be made as provided in
[section 2{2)]). The notice must include:

(a) an allegation that the alleged father is the
natural father of the c¢hild involved;

{b) the child's name and place and date of birth;

(¢} the name of the child's mother and the name of the
person or agency having custody of the child, if other than

the mother;

{d} the probable time or period of time during which
conception took place;

{e) a statement that if the alleged father fails to
timely deny the allegation of paternity, the question of
paternity may be resolved against him without further

notice;

(£) a statement that if the alleged Father timely

-6 =
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denies the allegation of paternity:

{i) he is subject to compulsory blood testing;

{ii) a blood test may result in a presumption of
paternity; and

{iii} he may regquest a trial in district court to
determine paternity before the final administrative decision
is made,

(6) The alleged father may file a written denial aof
paternity with the department within 20 days after service
of the notice of paternity determination.

{7) When there is more than one alleged father of a
child, the department may serve a notice of paternity
determination on each alleged father in the same
consolidated proceeding or in separate proceedings. Fallure
to serve notice on an alleged father does not prevent the
department from serving notice on any other alleged father

of the same child.

Section 4. Establishment of paternity -
administrative hearing -- subpoena -- compulsory blood
testing. (1) When the department receives a timely written
denial of paternity, it may order the alleged father to
appear for an administrative hearing. The hearing may be
conducted by teleconferencing methods. If the testimony and

other supplementary evidence demonstrate a reasonable

probability that the alleged father had sexual intercourse

-7

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 0355/01

with the child's mother during the probable time of the
child's conception or 1if the evidence shcws a probable
existence of a presumption under 40-6-105, the department
may issue a subpoena ordering the alleged father to submit
to paternity blood testing. A reasonable probability of
sexual intercourse during the pessible time of conception
may be established by affidavit of the child's mother.

{2) If the department does not receive a timely
written denial of paternity or if an alleged father fails to
appear at a scheduled hearing or for a scheduled paternity
blood test, the department may enter an order declaring the
alleged father the legal father of the child. The order will
take effect within 10 days after entry cf the default unless
the alleged father before the tenth day presents good cause
for failure to make a timely denial or for fallure to appear
at the hearing or to undergo paternity blecod testing. The
department may not enter an order under this section if
there is more than cne alleged father wunless the default
applies to only one of them and all others have been
excluded by the results of paternity blood testing. An order
issued under the provisions of this section may be set aside
as provided in {section 6(3)].

{3) 1If the rights of others and the interests of
justice so require, the department may apply to any district

court under the provisions of 2-4-104 for an order

-8-
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compelling an alleged father to submit to paternity blood
testing. The court shall hear the matter as expeditiously
as possible. If the court finds reasonable cause to believe
that the alleged father is the natural or presumed father of
the child, the court shall enter an order compelling the
alleged father to submit to a paternity blood test. As
provided in subsection (1), reasonable cause may be
established by affidavit of the child's mother.

Section 5. Paternity blcod tests -- use of expert's
affidavit —- effect of test results. (1) The department
shall appoint an expert who is qualified in examining
genetic markers to conduct any paternity blood test required
by {section 4. If the issue of paternity is referred to the
district court under [section 7], the expert's completed and
certified report of the results and conclusions of a
paternity blood test is admissible as evidence without
additional testimony by the expert if the 1laboratory in
which the expert performed the test is accredited for
parentage testing by the American association of blood
banks. Accreditation may be established by verified
statement or reference to published sources.

{2) An affidavit documenting the chain ¢f custody of
any blood specimen is admissible to establish such chain of
custody.

(3) 1If the scientific evidence resulting from a blood
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test:

(a) conclusively shows that the alleged father could
not have been the natural father, the question of paternity
shall be resolved accordingly. A finding under this
subsection is sufficient to overcome a presumption created
by 40-6-105.

(b) shows a 95% or higher statistical probability of
paternity, the alleged father is presumed to be the natural
father of the child. This presumption may be rebutted in an
appropriate action in district court by a preponderance of
the evidence.

{c) does not exclude the alleged father and shows less
than a 95% statistical probability of paternity, the test
results may be weighed in conjunction with other evidence to
establish paternity,

Section 6. Effect of order establishing paternity --
birth records -- relief from order. (1} An administrative
order of the department declaring the paternity of a child,
docketed as provided in 40-5-227, establishes the legal
existence of the parent and child relationship for all
purposes and confers or imposes all parental rights,
privileges, duties, and obligations,

(2) Upon the request of the mother or father of the
child, the department shall file a copy of its order with

the department of health and environmental =sciences, which
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shall preparce a substitute certificate of birth, if
necessary, consistent with the administrative order. The
substitute certificate of birth is subject to the provisions
of 40-6-123, with references to “*"court” taken to mean
"department”.

(3} Except for an order based an a voluntary
acknowledgment of paternity, the department may set aside an
administrative order establishing the paternity of a child
upon the application of any affected party and upon a
showing o©f any of the grounds and within the time frames
provided in Rule 60(b) of the Montana Rules of Civil
Procedure.

(4) An order of the department under [sections 3
through 6} may be reviewed under the provisions of Title 2,
chapter 4, part 7.

Section 7. Referral of paternity issue to district
court —-— record —— parties -- exclusion of other matters --
fees. (1) 1f the scientific evidence resulting from a blood
test does not exclude the alleged father and he continues to
deny paternity, the department shall refer the matter to the
district court for a determination based on the contents of
the administrative hearing record and any further evidence
that may be produced at trial. Except as otherwise provided
in [sections 2 through 8], proceedings in the district court

shall be conducted pursuant to Title 40, chapter 6, part 1.
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{2} The administrative record must include:

(a) a copy of the notice of paternity determination
and the return of service thereof;

(b) the alleged father's written denial of paternity,
if any;

(c) the transcript of the administrative hearing;

(d) the paternity blood test results and any report of
an expert based on the results; and

(e) any other relevant information.

(3) Upon filing of the record with the district court,
the court acquires jurisdiction over the parties as if they
had been served with a summons and complaint. The department
shall serve written notice wupon the alleged father as
provided in {section 2 (2)] that the isswe of paternity has
been referred to the district court for determination.

(4) 1In a proceeding in the district court, the
department shall appear on the issue of paternity only. The
court may not appoint a quardian ad litem for the child
unless the court in its discretion determines that such an
appointment is necessary and 1in the best interest of the
child. Neither the mother nor the child is a necessary
party, but either may testify as a witness.

{5) No other matter may be joined with an action to
determine the existence or nonexistence of the parent and

child relationship under this section. The parties shall

-.12_
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institute an independent action to address other issues,
including visitation and custody.

(6} Except as provided in 25-10-711, the department is
not 1liable for attorney fees, including fees for attorneys
appointed under 40-6-119, or fees of a guardian ad litem
appointed under 40-6-110.

Section 8. Dpistrict court proceedings -- objection to
tests —- additional tests.

{1}y If an alleged father objects to the procedures for
or the results of a paternity blood test, he shall file a
written objection with the court within 20 days after
service of the notice required by [section 7(3)]. The court
shall order an additional paternity blood test if a written
cbjection is filed or at the request of the department. An
additional test must be performed by the same or another
expert who is qualified in paternity blood testing. Failure
of the alleged father to make a timely challenge is
considered a waiver of any defense to the test results or
test procedures, including the chain of custody.

(2) In any hearing before the court or at trial,
testimony relating to sexual intercourse of the mother with
any person who has been excluded from consideration as a
possible father of the child invelved by the results of a
paternity blood test is inadmissible in evidence.

(3) When a paternity Dblood test excludes an alleged
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father from possible paternity, the test shall be conclusive
evidence of nonpaternity of the alleged father for aill
purposes in the district court.

Section 9. Extension of authority. Any existing
authority to make rules on the subject of the provisions of
{this act] is extended to the provisions of [this act].

Section 10. codification instruction. [Sections 2
through 8] are intended to be codified as an integral part
of Title 40, chapter 5, part 2, and the provisions of Title
40, chapter 5, part 2, apply to {sections 2 through 8],

Section 11. Severability. Tf a part of [this act] is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of [this act] is invalid
in one or more of its applications, the part remains in
effect in all valid applications that are severable from the

invalid applications.
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB177, as introduced

DESCRIPTION OF PROPOSED LEGISLATION:

An act creating an administrative procedure for determining paternity of children receiving child support
enforcement services from the state; authorizing the Department of Revenue to determine paternity in contested and
uncontested cases; compelling paternity blood tests when paternity is contested; creating a rebuttable presumption

of paternity based on paternity blood test results; expediting resolution of contested paternity cases in district
court.

ASSUMPTIONS:

1. The effective date for this proposal is Qctober 1, 1989.

2. The active caseload will be 2,294 in FY S8C and 2,860 in FY 91.
3.

At 500 cases per caseworker FTE, 9 new FTE will be required in ¥Y 90; five at Grade 12, (caseworkers) and
additional support staft of two at Grade 9, and two at Grade 15.

i, One additional FTE will be required in FY 91 leaving a total of 10 FTE for FY 91; six at Grade 12,
(caseworkers) and additional support staif of two at Grade 9, and two at Grade 1i5.

5. Administrative expense for these positions is calculated at step 2; there will be no wage increase in the
biennium; fringe benefits will be 21.94% the first year and 22.23Z the second vear.
6. The federal government covers 68Z of administrative costs incurred prior to October 1, 198%9: after that time

the federal government will cover 66% of costs. (The additionzl administrative expense shown below reflects
the state portion only.)

The federal government covers 90Z of paternity blood test costs.

Approximately 350 cases in FY 90 and 400 cases in FY 91 go to hearing and need paternity blood tests.

Blood tests will cost $285 per case (395 per person; mother, alleged father, and child.)

0. Hearings will cost $80 per case.

1. Paternity will be established in 769 cases in FY 90 and 1044 cases in FY 91.

2 Department collections will be $774,960 for AFDC cases and $40,787 for NAFDC cases in FY 90 and $966,031 for

AFDC cases and $50,844 for NAFDC cases in FY 91,

13. TFederal government incentive pavments (these are based on cost-effectiveness ratios) will be 7% of collections
or $54,247 for AFDC and $2,855 for NAFDC in FY 90 and $67,622 for AFDC and $3,559 for NAFDC in FY 91.

14, The state's share of AFDC cocllections will be $227,683 in FY 90 and $283,820 in FY 91.

15. Failure to comply with the Family Support Act of 1988 could result in graduated sanctions from 17 to 57 of IV-A

federal funding. A 17 sanction would represent a reduction of $270,663 in federal AFDC funding.

would represent a reduction of $1,353,314 in federal AFDC funding.

— D O~

A 57 sancticen

(2, Sl ) sty W2 oy Ted oo

RAY ﬁﬁACKLEFORD, BUDGET DIRECTOR DATE BILL YELLOWTAI%, PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Fiscal Note for SB177. Introduced Ss /77



Fiscal Note Request SB177, as inffbdﬁééd
Form BD-15
Fage 2

FISCAL IMPACT:
Revenue Impact:
{General Fund)

FY '90 FY '91
Current Law Proposed lLaw Difference Current Law Proposed Law Difference
State Share AFDC
. Collections $ 0 $ 227,683 3 227,683 $ 0 $ 283,820 $ 283,820
AFDC Incentives 0 54,247 54,247 0 67,622 67,622
NAFDC Incentives 0 2,835 2,855 0 3,559 3,559
Total % 0 $ 284,785 $ 284,785 $ 0 $ 355,001 $ 355,001
Expenditure Impact:
{General Fund} FY '90 FY "91
Current Law Proposed Law Difference Current Law Proposed Law Difference
Personal Services $ 0 $ 67,854 % 67.854 3 0 $ 76,559 $ 76,359
Operating Expenses 0 44,526 44,526 0 49,827 49,827
Capital Outlay 0 6,413 6,413 0 723 723
Total $ G $ 118,793 $ 118,793 $ 127,109 $ 127,109 $ 127,109

sSB 77
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APPROVED BY COMMITTEE
QN JUDICIARY

SENATE BILL NO. 177
INTRODUCED BY YELLOWTAIL

B¥-REQUEST-6F-YHE-DEPARTMENT-OF -REVENHE

A BILL FOR AN ACT ENTITLED: "AN ACT CREATING AN
ADMINISTRATIVE PROCEDURE FOR DETERMINING PATERKNITY OF
CHILDREN RECEIVING CHILD SUPPORT ENFORCEMENT SERVICES FROM
THE STATE; AUTHORIZING THE DEPARTMENT OF REVENUE TO
DETERMINE PATERNITY IN CONTESTED AND UNCONTESTED CASES;
COMPELLING PATERNITY BLOOD TESTS WHEN PATERNITY IS
CONTESTED; CREATING A REBUTTABLE PRESUMPTION OF PATERNITY
BASED ON PATERNITY BLOOD TEST RESULTS; EXPEDITING RESOLUTION
OF CONTESTED PATERNITY CASES IN DISTRICT COURT; AND AMENDING

SECTION 4D0-5-201, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 40-5-201, MCA, is amended to read:

®40-5-201. Definitions. As used in this part, the
following definitions apply:

(1) "Alleged father” means a man who is alleged to

have engaged in sexual intercourse with a c¢hild's wmother

during a possible time of conception of the child or a man

who is presumed to be a child's father under the provisions

of 40-6-105.

t¥¥(2) "Child" or “dependent child" means any person
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under 18 years of age who 1is not otherwise emancipated,
self-supporting, married, or a member of the armed forces of
the United States and for whom:

{a) support rights are assigned under 53-2-613;

(b) a public assigtance payment has been made;

(¢) the department 1is providing support enforcement

services under 40-5-203; or

{d} the department has received a refercal for

interstate services from an agency of another state under

the provisions of the Uniform Reciprocal Enforcement of

Support Act or under Title IV-D of the Social Security Act.

£21(3) “Department" means the department of revenue.

+3+(4) "Director” means the director of the department
of revenue or his authorized representative.

t4¥(5) "Disposable earnings" means that part of the
earnings of any individual remaining after the deduction
from those earnings of any amount required by law to be
withheld.

€51 (6) "District court order” means any judgment or
order of the district court of the state of Montana or an
arder of a court of appropriate jurisdiction of another
state ordering payment of a set or determinable amount of
support money.

+6}(7) ‘“Earnings" means compénsation paid or payable

for personal services, whether denominated as wages, salary,

-2 SB 177

SECOND READING



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0177/02

commission, bonus, or otherwise, and specifically includes
pericdic payments under pension or retirement programs or
insurance policies of any type. "Earnings" specifically
includes all gain derived from capital, labor, or both
combined, including profit gained through sale or conversion
of capital assets.

t73(8) "Need"” means the necessary costs of food,
clothing, shelter, and medical care for the support of a
dependent child or children.

(8} "Paternity blood  test" means a_ test that

demonstrates through examination of genetic markers either

that an alleged father is not the natural father of a child

or that there is a probability that an alleged Father is the

natural father of a child. Paternity blood tests may include

but are not limited to the human leukocyte antigen test and

DNA probe technology.

t684(10) "Public assistance" means any type of monetary
or other assistance, including medical and foster care
benefits, furnished to a person by a state or county agency,
regardless of the original source of the assistance.

t9+(11) "Responsible parent” means the natural or
adoptive parent of a dependent child.

t3#83(12) "Support debt” or "support obligation" means:

{a) the sum created by the failure to provide support

to a dependent child under the laws of this state or the
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decree of any court of appropriate jurisdiction ordering a
sum to be paid as child support; or

{b) the sum created by a decree or order of any court
of appropriate jurisdiction ordering a sum to be paid as
spousal maintenance under chapter 4, part 2, of this title
when the judgment or order requiring payment of maintenance
also contains a judgment or order requiring payment of child
support for a child of whom the person awarded maintenance

is the custodial parent."”

NEW SECTION. Section 2. Jurisdiction and venue. (1)
For purposes of an administrative action brought under
[sections 2 through B8], personal jurisdiction is established
in the department over any person who has had sexual
ifntercourse in this state that has resulted in the birth of
a c¢hild who is the subject of such proceedings and over any
person subject to the provisions of Rule 4B of the Montana
Rules of Civil Procedure, including but not limited to the
child, the child's parents, any perscn having custody of the
child, and any alleged father.

(2) Personal jurisdiction over the persons described
in subsection (1) may be acquired by personal service or by
service of notice by certified mail.

(3) If the child or either parent resides 1in this
state, a hearing under [sections 2 through 8] may be held in

the county where:
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{a) the child resides;

(b} either parent resides; or

{¢) the department or any of its regional cffices is
located.

NEW SECTION. Section 3. Establishment of paternity —-
notice of paternity determination -- contents. (1) When the
paternity of a child has not been legally established under
the provisions of Title 40, chapter 6, part 1, or otherwise,
the department may proceed to establish paternity under the
provisions of [sections 2 through 8]. An administrative
hearing held under the provisions of [sections 2 through 8]
is a contested case within the meaning of 2-4-102 and is
subject to the provisions of Title 2, chapter 4, except as
otherwise provided in [sections 2 through 8].

(2 It is presumed to be in the best interest of a
child to legally determine and establish his paternity. A
presumption under this subsection may be rebutted by a
preponderance of the evidence.

(3) In any proceeding under [sections 2 through 8], if
a man acknowledges his paternity of a child in writing and
such acknowledgment is filed with the department, the
department may enter an order establishing legal paternity.
An acknowledgment is binding on a parent who executes it,
whether or not he is a minor.

(4) The department shall commence proceedings to
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establish paternity by serving on an alleqed father a notice
of paternity determination. The department may not serve
such notice unless it has:

{a) a sworn statement from the child's mother claiming
that the alleged father is the child's natural father;

(b} evidence of the existence c¢f a presumption of
paternity under 40-6-105; or

(c) any other reasonable cause to believe that the
alleged father is the child's natural father.

{5) Service on the alleged father of the nctice of
paternity determination shall be made as provided in
[section 2(2)}. The notice must include:

{a) an allegation that the alleged £father 1s the
natural father of the child involved;

{(b) the child's name and place and date of birth;

{c) the name cf the child's mother and the name of the
person  or agency having custody of the child, if cther than
the mother;

(d) the probable time or period of time during which
conception took place;

(e) a statement that if the alleged father fails to
timely deny the allegation of paternity, the question of
paternity may be resolved against him without Efurther

notice;

(E) a statement that if the alleged father timely
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denies the allegation of paternity:

(i) he is subject to compulsory blocd testing;

(ii) a blood test may result in a presumption of
paternity; and

{iii) he may request a trial in district court to
determine paternity before the final administrative decision
is made.

{6) The alleged father may file a written denial of
paternity with the department within 20 days after service
of the notice of paternity determination,

{7) When there 1is more than one alleged father of a
child, the department may serve a notice of paternity
determination on each alleged father in the same
consolidated proceeding or in separate proceedings. Failure
to serve notice on an alleged father deoes not prevent the
department from serving notice on any other alleged father
of the same child.

NEW SECTION. Section 4. Establishment of paternity ——
administrative hearing -- subpoena -- compulsory blood
testing. (1) When the department receives a timely written
denial of paternity, it may order the alleged father to
appear for an administrative hearing. The hearing may be
conducted by teleconferencing methods. If the testimony and
other supplementary evidence demonstrate a reasonable

probability thalt the alleged father had sexual intercourse
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with the child's mother during the probable time of the
child's conception or if the evidence shows a probable
existence of a presumption under 40-6-105, the department
may issue a subpoena ordering the alleged father to submit
to paternity blood testing. A reasonable probability of
sexual intercourse during the possible time of concepticn
may be established by afEidavit of the child's mother.

(2) If the department does not receive a timely
written denial of paternity or if an alleged father fails to
appear at a scheduled hearing or for a scheduled paternity
blood test, the department may enter an ordec declaring the
alleged father the legal father of the child. The order will
take effect within 10 days afrer entry of the default unless
the alleged father before the tenth day presents good cause
for failure to make a timely denial or for failure to appear
at the bhearing or to undergo paternity blood testing. The
department may not enter an order under this section if
there is more than one alleged father unless the default
applies to only one of them and all others have been
excluded by the results of paternity blood testing. An order
issued under the provisions of this section may be set aside
as provided in [section 6(3)].

{3) If the rights of others and the interests of
justice so require, the department may apply to any district

court under the provisions of 2-4-104 For an order
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compelling an alleged father to submit to paternity blood
testing. The court shall hear the matter as expeditiously
as possible. If the court finds reascnable cause to believe
that the alleged father is the natural or presumed father of
the child, the court shall enter an order compelling the
alleged father to submit to a paternity blood test. As
provided in subsection (1), reasonable cause may be
established by affidavit of the child's mother.

NEW SECTION. Section 5. Paternity blood tests -- use
of expert's affidavit —— effect of test results. (1} The
department shall appoint an expert who is gqualified in
examining genetic markers to conduct any paternity blood
test required by [section 4). If the issue of paternity is
referred to the district court under [section 7], the
expert's completed and certified report of the results and
conclusions of a paternity blood test is admissible as
evidence without additional testimony by the expert if the
laboratory in which the expert performed the test is
accredited for parentage testing by the American association
of blood banks. Accreditation may be established by verified
statement or reference to published sources.

(2) An affidavit documenting the chain of custody of
any blood specimen is admissible to establish such chain of

custody.

(1) If the scientific evidence resulting from a blood

-9- sB 177

10

1l

12

13

14

15

16

17

13

13

20

21

22

23

24

25

SB 0177/02

test:

{a) conclusively shows that the alleged father could
not have been the natural father, the gquestion of paternity
shall be resolved accordingly. A finding under this
subsection is sufficient to overcome a presumption created
by 40-6-105.

(b} shows a 95% or higher statistical probability of
paternity, the alleged father is presumed to be the natural
father of the child. This presumption may be rebutted in an
appropriate action in district court by a preponderance of
the evidence.

(c) does not exclude the alleged father and shows lgss
than a 95% statistical probability of paternity, the test
results may be weighed in conjunction with other evidence to
establish paternity.

NEW SECTION. Section 6. Effect of order establishing
paternity -— birth records -- relief from order, (1) An
administrative order of the department declaring the
paternity of a child, docketed as provided in 40-5-227,
establishes the 1legal existence of the parent and c¢hild
relationship for all purposes and confers or imposes all
parental rights, privileges, duties, and ebligatcions.

(2) Upen the request of the mother or father of the
child, the department shall file a copy of its order with

the department of health and environmental sciences, which
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shall prepare a substitute certificate of birth, if
necessary, consistent with the administrative corder. The
substitute certificate of birth is subject to the provisions
of 40-6-123, with references to ‘"court"” taken ta wmean
"department".

{3) Except for an order based on a wvoluntary
acknowledgment of paternity, the department may set aside an
administrative order establishing the paternity of a child
upon the application of any affected party and upon a
showing of any of the grounds and within the time frames
provided in Rule 60(b) of the Montana Rules of Civil
Procedure.

{4) An order of the department under {sections 3
through &) may be reviewed under the provisions of Title 2,
chapter 4, part 7.

NEw SECTION. Section 7. Referral of paternity issue
to district court -- record -~ parties -- exclusion of other
matters -- fees. (1} If the scientific evidence resulting
from a bloocd test does not exclude the zlieged father and he
continues to deny pateranity, the department shall refer the
matter to the district ¢ourt for a determination based on
the contents of the administrative hearing record and any
further evidence that may be produced at trial. Except as
otherwise provided in [secticons 2 through B], proceedings in

the district court shall be conducted pursuant to Title 40,
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chapter &, part 1.

{2) The administrative record must include:

{a) a copy of the notice of paternity determination
and the return of service thereof;

(b) the alleged father's written denial of paternity,
if any;

{(c) the transcript of the administrative hearing;

(d) the paternity blood test results and any report of
an expert based on the results; and

{e} any other relevant information.

(3) Upon filing of the record with the district court,
the court acquires jurisdiction over the parties as if they
had been served with a summons and complaint. The department
shall serve written notice upon the alleged father as
provided in [section 2 {2}] that the issue of paternity has
been referred to the district court for determination.

{4) In a proceeding in the district courtc, the
department shall appear on the issue of paternity only. The
court may not appoint a guardian ad litem far the «child
unless the court in its discretion determines that such an
appointment is necessary and in the best interest of  the
child. Keither the mother nor the c¢hild is a necessary
party, but either may testify as a witness.

{(5) No other matter may be joined with an action :o

determine the existence or nonexistence of the parent and
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child relationship under this section. The parties shall
institute an independent action to address other issues,
including visitation and custody.

{6) Except as provided in 25-10-711, the department is
not liable for attorney fees, including fees for attorneys
appointed under 40-6-119, or fees of a guardian ad litem
appointed under 40-6-110G.

NEW SECTION. Section 8. District court proceedings —-
objection to tests -~ additional tests.

(1) If an alleged father objects to the procedures for
or the results of a paternity blood test, he shall file a
written objection with the court within 20 days after
service of the notice reguired by [section 7(3)). The court
shall order an additicnal paternity blood test if a written
objectian is filed or at the request of the department. An
additional test must be performed by the same or another
expert whe is qualified in paternity blood testing. Failure
of the alleged father tc make a timely challenge 1is
considered a waiver of any defense to the test results or
test procedures, including the chain of custody.

{2) In any hearing before the court or at trial,
testimony relating to sexual intercourse of the mother with
any person who has been excluded from consideration as a
possible father of the child inveolved by the results of a

paternity blcod test is inadmissible in evidence.
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(1) When a paternity blood test excludes an alleged
father from possible paternity, the test shall be conclusive
evidence of nonpaternity of the alleged father for all
purposes in the district court.

MEW SECTION. Section 9. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of

[this act].

NEW SECTION. Section 10. cCodification instruction.
[Sections 2 through 8] are intended tc be ccdified as an
integral part of Title 40, chapter 5, patt 2, and the
provisions of Title 40, chapter S, part 2, apply to
{sections 2 through B).

NEW SECTION. Section 11. severability. If a part of
[this act] 1is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act} is invalid in one or more of its applications, the part
remains in effeect in all wvalid applications that are
severable from the invalid applications.

-End-
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SENATE BILL MNO. 177
INTRODUCED BY YELLOWTAIL

P¥-REQUEST?-OF -PHE-BEPARTMENY-OF-REVENUE

A BILL FOR AN ACT ENTITLED: “AN ACT CREATING AN
ADMINISTRATIVE PROCEDURE FOR DETERMINING PATERNITY OF
CHILDREN RECEIVING CHILD SUPPORT ENFORCEMENT SERVICES FROM
THE STATE; AUTHORIZING THE DEPARTMENT OF REVENUE TO
DETERMINE PATERNITY 1IN CONTESTED AND UNCONTESTED CASES;
COMPELLING PATERNITY BLOOD TESTS WHEN PATERNITY IS
CONTESTED; CREATING A REBUTTABLE PRESUMPTION OF PATERNITY
BASED ON PATERNITY BLOOD TEST RESULTS; EXPEDITING RESOLUTION
OF CONTESTED PATERNITY CASES IN DISTRICT COURT; AND AMENDING

SECTION 40-5-201, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 40-5-201, MCA, is amended to read:
“40-5-201. pefinitions. As used 1in this part, the

following definitions apply:

(1) "Alleged fakther" means a man who is alleged to

have engaged in sexual intercourse with a child's mother

during a possible time of conception of the child or a man

who is presumed to be a chiid’s father under the provisions

of 40-6-105.

€X¥{2) "Child" or "dependent child” means any persaon
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under 18 years of age who is not otherwise emancipated,
self—supéurting, married, or a member of the armed forces of
the United States and for whom:

{a) support tights are assigned under 53-2-611;

{b} a public assistance payment has been made;

(c) the department is providing support enforcement

secvices under 40-5-203; or

(dj the department has received a referral for

interstate services from an agency of another state under

the provisions of the Uniform Reciprocal Enforcement of

Suppeort Act or under Title IV-D of the Social Security Act.

t2¥{3) "Department" means the department of revenue.

£3¥(4) “Director” means the director of the department
of revenue or his authorized representative.

t4¥(5) "Disposable earnings" means that part of the
earnings of any individual remaining after the deduction
from those earnings of any amount required by law to be
withheld.

£5¥(6) "District court order" means any Jjudgment or
order of the district court of the state of Montana or an
order of a court of appropriate jurisdiction of another
state ordering payment of a set or determinable amount of
support money.

¢6){(7) "Earnings"” means compensation paid or payable

for personal services, whether dencminated as wages, salary,
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commission, bonus, or otherwise, and specifically includes
periodic payments under pension or tetirement programs or
insurance policies of any type. "Earnings" specifically
includes all gain derived from capital, labor, or both
combined, including profit gained through sale or conversion
of capital assets.

t7¥(8) “"Need" means the necessary costs of food,
clothing, shelter, and medical care for the support of a
dependent child or children.

(9} “Paternity blood test" means a test that

demonstrates through examination of genetic markers either

that an alleged father is not the natural father of a child

or that there is a probability that an alleqed father is the

natural father of a child. Paternity blood tests may include

but are not limited to the human leukocyte antigen test and

DNA probe technology.

{8y(10) "Public assistance" means any type of monetary
or other assistance, including medical and foster care
benefits, furnished toc a person by a state or county agency,
regardless of the original source of the assistance.

¢3¥(11l) "Responsible parent” means the natural or
adoptive parent of a dependent child.

t363(12) “"Support debt" or "support obligation”" means:

(a) the sum created by the failure to provide support

to a dependent child under the laws of this state or the
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decree of any court of appropriate jurisdiction ordering a
sum to be paid as child support; or

(b} the sum created by a decree or order of any court
of appropriate jurisdiction ordering a sum to be paid as
spousal maintenance under chapter 4, part 2, of this title
when the judgment or order requiring payment of maintenance
also contains a judgment or order requiring payment of child
support for a child of whom the person awarded maintenance
is the custodial parent.”

NEW SECTION. Section 2. Jurisdiction and venue. (1)
For purposes of an administrative action brought under
isections 2 through 8], personal jurisdiction is established
in the department over any person who has had sexual

intercourse in thi

]

tate that has resulted in the birth of

]

a child who is the subject of such proceedings and over any
person subject to the provisions cf Rule 4B of the Montana
Rules of €ivil Procedure, including but not limited to the
child, the child's parents, any person having custody of the
child, and any alleged father.

(2} Personal jurisdiction over the persons described
in subsection (1) may be acquired by perscnal service or by
service of notice by certified mail.

{3) If the child or either parent resides in this
state, a hearing under {sections 2 through 8] may be held 1in

the county where:
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{a) the child resides;

(b} either parent cesides; or

(c) the department or any of its regional cffices is
located,

NEW SECTION. Section 3. Establishment of paternity ——
notice of paternity determination -- contents. (1) When the
paternity of a child has not been legally established under
the provisions of Title 40, chapter 6, part 1, or otherwise,
the department may proceed to establish paternity under the
provisions of {[sections 2 through 8]. An administrative
hearing held under the provisions of [sections 2 through 8}
is a contested case within the meaning of 2-4-102 and is
subject to the provisions of Title 2, chapter 4, except as
otherwise provided in [sections 2 through 8].

(2) It is presumed to be in the best interest of a
child to legally determine and establish his pateranity. a
presumption under this subsection may be rebutted by a
preponderance of the evidence.

{3) 1In any proceeding under [sections 2 through 8], if
a man acknowledges his paternity of a child in writing and
such acknowledgment is filed with the department, the
department may enter an order establishing legal paternity,
An acknowledgment is binding on a parent who executes it,
whether or not he is a minor.

{4) The department shall commence proceedings to
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establish paternity by serving on an alleged father a notice
of paternity determination. The department may not serve
such notice unless it has:

{a) a sworn statement from the child's mother claiming
that the alleged father is the child's natural father;

{b) evidence of the existence of a presumption of
paternity under 40-6-105; or

{c} any other reascnable cause to believe that the
alleged father is the child's natural father.

(5} Service on the alleged father of the notice of
paternity determination shall be made as provided in
[section 2(2)]). The notice must include:

(a) an allegation that the alleged father is the
natural father of the child involved;

{b) the child's name and place and date of birth;

{c¢) the name of the child's mother and the name of the
person or agency having custody of the child, it other than
the mother;

{d} the probable time or period of time during which
conception took place;

(e} a statement that if the alleged father fails to
timely deny the allegation of paternity, the question of
paternity may be resolved against him without further
notice;

(E) a statement that if the alleged father timely
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denies the allegation of paternity;

(i) he is subject to compulsory blood testing:

(ii) a blood test may result in a presumption of
paternity; and

(iii) he may request a trial in district court to
determine paternity before the final administrative decision
is made.

{6) The alleged father may file a written denial of
paternity with the department within 20 days after service
of the notice of paternity determination.

(7) When there 1is more than one alleged father of a
child, the department may serve a notice of paternity
determination on each alleged father in the same
consolidated proceeding or in separate proceedings. Failure
to serve notice on an alleged father does not prevent the
depar;ment from serving notice on any other alleged father

of the same child.

NEW SECTION. Saection 4. Establishment of paternity —-
adainistrative hearing — subpoené_ -— compulsory blood
testing. (1) When the department receives a timely written
denial of paternity, it may order the alleged father to
appear for an administrative hearing, The hearing may be
conducted by teleconferencing methods. If the testimony and
reasonable

other supplementary evidence demonstrate a

probability that the alleged father had sexual intercourse
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with the child’'s mother during the probable time of the
child's conception or if the evidence shows a probable
existence of a presumption under 40-6-105, the department
may issue a subpoena ordering the alleged father t> submit
to paternity blood testing. A reasonable probability of
sexual intercourse during the passible time of conceprion
may be established by affidavit of the child's mother.

(2) If the department does not receive a timely
written denial of paternity or if an alleged father fails to
dappear at a scheduled hearing or for a scheduled paternity
blood test, the department may enter an order declaring the
alleged father the legal father of the child. The order will
take effect within 10 days after entry of the default unless
the alleged father before the tenth day presents good cause
for failure to make a timely denial ar far failure to appear
at the hearing or to undergo paternity bloocd testing. The
department may not enter an order under this section if
there is more than one alleged Father unless the default
applies to only one of them and all others have been
excluded by the results of paternity blood testing. an order
issued under the provisions of this section may be set aside
as provided in [section 6{3)].

(3) If the rights of others and the 1nterests of
justice sc require, the department may apply to any Jdistrict

court under the provisions of 2-4-104 €for an order

-8- S8 177



W o~ N e W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SB 0r177/02

compelling an alleged father to submit to paternity blood
testing. The court shall hear the matter as expeditiously
as possible. If the court finds reasonable cause to believe
that the alleged father is the natural or presumed father of
the child, the court shall eater an order compelling the
alleged father tc submit to a paternity blood test. As
provided in subsection (1), reasonable cause may be
established by affidavit of the child's mother.

NEW SECTION. Section'5. Ppaternity blood tests —— use
of expert's affidavit —- effect of test results. (1) The
department shall appoint an expert who 1is qgualified in
examining genetic markers to conduct any paternity bleed
test required by [section 4). If the issue of paternity is
referred to the district court under ({section 7], the
expert's completed and certified report of the results and
conciusions of a paternity blood test is admissible as
evidence without additional testimony by the expert if the
laboratory in which the expert performed the test is
accredited for parentage testing by the American association
of blood banks. Accreditation may be established by verified
statement or reference to published sources.

(2) An affidavit documenting the chain of custody of
any blood specimen is admissible to establish such chain of

custody.

{(3) If the scientific evidence resulting from a blood
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test:

{a) coaclusively shows that the alleged father could
not have been the natural father, the question of paternity
shall be resoived> accordingly. A finding under this
subsecticn is sufficient to overcome a presumption created
by 40-6-105.

(b} shows a 95% or higher statistical probability of
paternity, the alleged father is presumed to be the natural
father of the child. This presumption may be rebutted in an
appropriate action in district court by a preponderance of
the evidence,

{c) does not exclude the alleged father and shows }ess
than a 95% statistical probability of paternity, the test
results may be weighed in conjuaction with other evidence to
establish paternity.

NEW SECTION. Section b, Effect of order establishing
paternity —-— birth records -- relief from order. (l) Aan
administrative order of the department declaring the
paternity of a child, docketed as provided in 40-5-227,
establishes the legal existence of the parent and child
relationship for all purposes and confers or imposes all
parental rights, privileges, duties, and obligarions.

(2) Upon the request of the mother or father of the
child, the department shall file a copy of its order with

the department of health and environmental sciences, which
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shall prepare a substitute certificate of birth, if
necessary, consistent with the administrative order. The
substitute certificate of birth is subject te the provisions
of 40-6-123, with references to "court" taken to mean
"department".

{31 Except for an order based on a voluntary
acknowledgment of paternity, the departaent may set aside an
administrative order establishing the paternity of a child
upon the application of any affected party and upon a
showing of any of the grounds and within the time frames
provided in Rule 60(b) of the Montana Rules of Ciwvil
Procedure.

(4) An order of the department under ([sections 3
through 6] may be reviewed under the provisions of Title 2,
chapter 4, part 7.

NEW SECTION. Section 7. Referral of paternity issue
to district court —— record -- parties -- exclusion of other
matters -- fees. (1) If the scientific evidence resulting
from a blood test does not exclude the alleged father and he
continues to deny paternity, the department shall refer the
matter to the district court for a determination based on
the contents of the administrative hearing record and any
further evidence that may be produced at trial. Except as
otherwise provided in [sections 2 through 8], proceedings in

the district court shall be conducted pursuant to Title 40,
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chapter 6, part 1.

{2} The administrative record must include:

{a) a copy of the notice of paternity determination
and the return of service thereof;

(b) the alleged father's written denial of paternity.
if any;

{c) the transcript of the administrative hearing;

{d) the paternity blood test results and any report of
an expert based on the results; and

(e} any other relevant information.

(3) Upon filing of the record with the district court,
the court acquires jurisdiction over the parties as if they
had been served with a summons and complaint. The department
shall serve written notice upon the alleged father a4s
provided in [section 2 (2)} that the issue of paternity has
been referred to the district court for determination.

{4) In a proceeding in the district court, the
department shall appear on the issue of paternity only. The
court may not appoint a guardian ad litem for the child
unless the court in its discretion determines that such an
appointment is necessary and in the best interest of the
child. Neither the mother nor the child is a necessary

party, but either may testify as a witness.

{5} No other matter may be joined with an action Lo
determine the existence or nonexistence of the pacent and
-12- s8 177
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child relationship under this section, The parties shail
institute an independent action to address other issues,
including visitation and custody.

{6) Except as provided in 25-10-711, the department is
not liable for attorney fees, including Eees for attorneys
appointed under 40-6-119, or fees of a guardian ad litem
appeinted under 40-6-110.

NEW SECTION. Section 8. bpistrict court proceedings —-
objection to tests -- additional tests.

(1) If an alleged father objects tc the procedures for
or the results of a paternity blood test, he shall file a
written objection with the court within 20 days after
service of the notice reguired by [section 7(3)]. The court
shall order an additional paternity blood test if a written
objection is filed or at the reguest of the department. An
additional test must be performed by the same or another
expert who is qualified in paternity blood testing. Failure
of the alleged father to make a timely challenge is
considered a waiver of any defense tq the test results or
test procedures, including the chain of custody.

{2} In any hearing before &the court or at trial,
testimony relating to sexual interccurse of the mother with
any person who has been excluded fErom consideraticn as a
possible father of the child involved by the results of a

paternity blood test is inadmissible in evidence.
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{3) When a paternity blood test excludes an alleged
tather from possible paternity, the test shall be conclusive
evidence of nonpaternity. of the alleged father for all
purpeses in the district court.

NEW SECTION. Section 9. Extension of authority. Any
existing authority to make rules on the subject of the
proevisions of [this act] is extended to the provisions of

[this act].

NEW secTION. Section 10. codification instruction.
{Sections 2 through 8] are intended to be codified as an
integral part of Title 40, chapter 5, part 2, and the
provisions of Title 40, chapter 5, part 2, apply to

[sections 2 through 81.

NEW SECTION. Section 11. severability. If a part aof
{this act] is 1invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applicarions, the part
remains in effect in all wvalid applications that are
severable from the invalid applications,.

-End-
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SENATE BILL NO. 177
INTRODUCED BY YELLOWTAIL

BY-REQUESYT -OF - PHE-DBPARPMENT-OF-REVENUE

A BILL FOR AN ACT ENTITLED: *AN ACT CREATING AN
ADMINISTRATIVE PROCEDURE FOR DETERMINING PATERNITY OF
CHILDREN RECEIVING CHILD SUPPORT ENFORCEMENT SERVICES FROM
THE STATE; AUTHORIZING THE DEPARTMENT OF REVENUE TO
DETERMINE PATERNITY 1IN CONTESTED AND UNCONTESTED CASES;
COMPELLING PATERNITY BLOOD  TESTS WHEN PATERNITY IS
CONTESTED; CREATING A REBUTTABLE PRESUMPTION OF PATERNITY
BASED ON PATERNITY BLOOD TEST RESULTS; EXPEDITING RESOLUTION
OF CONTESTED PATERNITY CASES IN DISTRICT COURT; AND AMENDING
SECTION 40-5-201, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 40-5-201, MCA, i=s amended to read:

"40-5-201. Definitiona. As used in this part, the
following definitions apply:

{1} "Alleged Father" means a man who is alleged to

have engaged in sexual intercourse with a child's mother

during a possible time of conception of the child or a man

who is presumed to be a child's father under the provisions

of 40-6-105.

t¥(2) “Child" or “dependent child" means any person
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under 18 years of age who is not otherwise emancipated,
self—supﬁotting. married, or a member of the armed forces of

the United States and for whom:

{a) support rights are assigned under 53-2-613;

(b) a public assistance payment has been made;

{c¢) the department is providing support enforcement

services under 40-5-203; or

{d} the department has received a refercal far

interstate services from an agency of another_ state under

the provisions of the Uniform Reciprocal Enforcement of

Support Act or under Title IV-D of the Social Security Act.

t2¥{3) “Department™ means the department of revenue.

t3¥(4) “"Director™ means the director of the department
of revenue or his authorized representative.

¢43(5) “Disposable earnings" means that part of the
earnings of any individual remaining after the deduction
from those earnings of any amount required by law to be
withheld.

45346} “District court order™ means any judgment or
order of the district court of the state of Montana or an
order of a court of appropriate jurisdiction of another
state ordering payment of a set or determinable amount of
support money.

t6¥(7) "Earnings" means compensation paid or payable

for personal services, whether denominated as wages, salary.,

-2 sB 177
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commisaion, boanus, o©r otherwise, and specifically includes
pericdic payments under peasion or retirement programs or
insurance policies of any type. “Earnings” specifically
includes all gain derived from capital, labor, or both
combined, including profit gained through sale or conversion
of capital assets.

t#)(8] "Need"” means the necessary costs of Eood,
clothing, shelter, and medical care for the support of a
dependent child or children.

{9) “Paternity blood test" means a test that

demonstrates through examination of genetic markers either

that an alleged father is not the natural father of a child

or that there is a probability that an alleged father is the

natural father of a child. Paternity blood tests may include

but are not limited to the human leukocyte antigen test and

DNA probe technology.

t84{10) “Public assistance” means any type of monetary
or other assistance, including medjcal and foster care
benefits, furnished to a person by a state or county agency,
regardless of the original source of the assistance.

+9%(11) “Responsible parent* means the natural or
adoptive parent of a dependent child.

£384({12) "Support debt” or "support obligation” means:

{a) the sum created by the failure to provide support

to a dependent child under the laws of this satate or the

-3- SB 177
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decree of any court of appropriate jurisdiction vrdering a
sum to be paid as child support; or

{b}) the sum created by a decree or order of any court
of appropriate jurisdiction ordering a sum to be paid as
spousal maintenance under chapter 4, part 2, of this citle
when the judgment or order requiring payment of maintenance
also contains a judgment or order requiring payment of child
support for a child of whom the person awarded maintenance

is the custodial parent."

NEW SECTION. Section 2. Jurisdiction and venue. (1)
For purposes of an administrative action brought under
[sections 2 through 8), personal jurisdiction is established
in the department over any person wha has had sexual
intercourse in this state that has resulted in the birth of
a child who is the subject of such proceedings and over any
person subject to the provisions of Rule 4B of the Montana
Rules of Civil Procedure, including but not limited to the
child, the child's parents, any person having custody of the
child, and any alleged father.

{2) Personal jurisdiction over the persons described
in subsection (1) may be acquired by perscnal service or by
gervice of notice by certified mail.

{3) 1If the child or either parent resides 1n this
gtate, a hearing under [sections 2 thzough B] may be held in

the county where:

Ca- S8 177
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{a) the child resides;

(b) either parent resides; or

{c) the departaent or any of its regional offices is
located.

NEW SECTION. Section 3. Establishment of paternity --
notice of paternity deteramination —— contents. (1) When the
paternity of a child has not been legally established under
the provisions of Title 40, chapter 6, part 1, or otherwise,
the department may proceed tc establish paternity under the
provisions of ([sections 2 through 8]. An administrative
hearing held under the provisions of [sections 2 through 8]
is a contested case within the meaning of 2-4-102 and is
subject to the provisions of Title 2, chapter 4, except as
otherwise provided in [sections 2 through 8).

{2) It is presumed to be in the best interest of a
child to legally determine and establish his paternity. A
presumption under this subsection may be rebutted by a
preponderance of the evidence.

{3) 1In any proceeding under [sections 2 through B}, if
a man acknowledges his paternity of a child in writing and
such acknowledgment is filed with the department, the
department may enter an order establishing legal patecrnity.
An acknowledgment is binding on a parent who executes it,
whether or aoct he is a minor.

(4) The department shall commence proceedings ta
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establish paternity by serving on an alleged fathe: a natice
of paternity determination. The department may not serve
such notice unless it has:

(a} a sworn statement from the child's mother claimiag
that the alleged father is the child's natural father;

{(b) evidence of the existence of a presumption of
paternity under 40-6-105; or

{c) any other reasonable cause to believe that the
alleged father is the child's natural Eather.

(95) Service on the alleged father o©oF the notice of
paternity determination shall be made as provided in
[section 2(2}}. The notice must include:

{a) an allegation that the alleged father 15 the
natural father of the child iavolved;

(b} the child's name and place and date of birth;

{c) the name of the child's mother and the name of the
person or agency having custody of the child, if other than
the mother;

{d) the probable time or period of time during which
concepktion took place;

{e) a statement that if the alleged father fails to
timely deny the allegaticn of paternity, the question of
paternity may be resclved against him without further
notice;

(£) a statement that if the alleged father timely

-6~ SA 177
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denies the allegation of paternity:

(i} he is subject to compulsory blood testing;

{ii) a blood test may result in a presumption of
paternity; and

{iii) he may request a trial in district court ta
determine paternity before the final administrative decision
is made.

(6) The alleged father may file a written denial of
paternity with the department within 20 days after service
of the notice of paternity determination.

(7) When there is more than cone alleged father of a
child, the department may serve a notice of paternity
determination on each alleged father in the same
congolidated proceeding or in separate proceedings. Failure
to serve notice on an alleged father does not prevent the
department from serving notice on any other alleged father

of the same child.

NEW SECTION. Section 4. Establishament of paternity -——
administrative hearing -- subpoen;_ -=- compulsory blood
testing. (1) When the department receives a timely written
denial of paternity, it may order the alleged father to
appear for an administrative hearing. The hearing may be
conducted by teleconferencing methods. If the testimony and
reasonable

other supplementary evidence demonstrate a:

probability that the alleged father had sexual intercourse
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with the child’s mother during the probable time of the
child's conception or if the evidence shows a probable
existence of a presumption under 40-6-105, the department
may issue a subpoena ordering the alleged father to submit
to paternity blood testing. A reasonable probability of
sexual intercourse during the possible time of concept ion
may be established by affidavit of the child’s mother.

{2) If the department does not receive la timely
written denial of paternity or if an alleged father fails to
dppear at a scheduled hearing or for a scheduled paternity
blood test, the department may enter an order declaring the
alleged father the legal father of the child. The order will
take effect within 10 days after entry of the default unless
the alleged father before the tenth day presents good cause
for failure to make a timely denial or for failure to appear
at the hearing or to undergo paternity blood testing. The
department may not enter an order under this section it
there is more than one alleged father unless the default
applies to only one of them and alil others have been
excluded by the results of paternity blood testing. An order
issued under the provisions of this section may be set aside
as provided in [section 6(3)].

(3) If rhe rights of others aad the interests of
justice so require, the department may apply to any district

court under the provisions of 2-4-104 for an arder
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compelling an alleged father to submit to paternity blood
testing. The court shall hear the matter as expeditiously
am possible. If the court finds reasonable cause to believe
that the alleged father is the natural or presumed father of
the child, the court shall enter an order compelling the
alleged father to submit to a paternity blood test. As
provided in subsection (1), reascnable cause may be
established by affidavit of the child's wmother.

NEW SECTION. Section 5. Paternity blood tests -— use
of expert's affidavit —— effect of test results. (1) The
department shall appoint an expert who 1is qualified in
examining genetic markers to conduct any paternity blood
teat required by [section 4]. If the issue of paternity is
referred to the district court under ([section 7], the
expert's completed and certified report of the results and
conclusions of a paternity blood test is admiasible as
evidence without additional testimony by the expert if the
laboratory in which the expert performed the test |is
accredited for parentage testing by the American association
of blood banka. Accreditation may be established by verified
statement oc¢ reference to published scurces.

{2) An affidavit documenting the chain of custody of
any blood specimen ig admissible to establish such chain of

custody.

(3) If the scientific evidence resulting from a blood
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test:

(a) conclusively shows that the alleged tather could
not have been the natural father, the question of paternity
shall be resolved accordingly. A finding under this
subsection 1is sufficient to overcome a presumption created
by 40-6-105.

{b) shows a 95% or higher statistical probability of
paternity, the alleged father is presumed to be the natural
father of the child. This presumption may be rebutted in an
appropriate action in district court by a preponderance of
the evidence,

{c) does not exclude the alleged father and shows less
than a 95% statistical probability of paternity, the test
results may be weighed in conjunction with other evidence to
establish paternity.

MNEW SECTION. Section 6. Effect of order establishing
paternity -- birth records -- relief from order. (l) An
administrative order of the department declaring the
paternity of a child, docketed as provided in 40-5-227,
establishes the legal existence of the parent and child
relationship for all purposes and confers or imposes all
parental rights, privileges, duties, and obligations.

{2} Upon the request of the mother or father of the
child, the department shall Eile a copy of its order with

the department of health and environmental sciences, which
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shall prepare a aubstitute certificate of birth, if
necessary, consistent with the administrative order. The
substitute certificate of birth is subject to the provisions
of 40-6-1231, with references to “court™ taken to mean
"department™.

(3} Except for an order based on a voluntary
acknowledgment of paternity, the departient may set aside an
adeinistrative order establishing the paternity of a child
upon the application of any affected party and upon a
showing of any of the grounds and within the time [rames
provided in Rule 60(b) of the Montana Rules of Civil
Procedure,

(4) An order of the department under [sections 13
through 6) may be reviewed under the provisions of Title 2,
chapter 4, part 7.

NEW SECTION. Section 7. Referral of paternity issue
to district court —-- record -- parties -— exclusion of other
matters -- fees. (1) If the scientific evidence resulting
from a blood test does not exclude the alleged father and he
continues to deny paternity, the department shall refer the
matter to the district court for a determination based on
the contents of the administrative.hearing record and any
further evidence that may be produced at trial. Except as
otherwise provided in {sections 2 through 8], proceedings in

the district court shall be conducted pursuant to Title 40,
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chapter 6, part 1.

(2} The administrative record must include:

{a) a copy of the notice of paternity determination
and the return of service thereof;

{b) the alleged father's written denial of paternity,
if any;

(c) the tramscript of the administrative hearing;

{d) the paternity blood test results and any report of
an expert based on the results; and

(e) any other relevant information.

{3) Upon Eiling of the record with the district court,
the court acquires jurisdiction over the parties as 1f they
had been served with a summons and complaint. The department
shall serve written notice upon the alleged father as
provided in [section 2 {2}] that the issue of paternity has
been referred to the district court for determination.

{4) In a proceeding in the district court, the
department shall appear on the issue of paternity only. The
court may not appoint a guardian ad litem for the child
unless the court in its discretion determines that such an
appointment is necessary and in the best interest of the
child. Neither the mother nor the c¢hild 1s a necessary
patty, but either may testify as a witness.

(5) No other matter may be joined with an action to

determine the existence or nonexistence of the parent and
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child relationship under this section. The parties shall
institute an independent action to address other issues,
including visitation and custocdy.

(&) Except as provided in 25-10-711, the department is
not liable for attorney fees, including fees for attorneys
appointed under 40-6-119, or Eees of a guardian ad litem
appointed under 40-6-110.

NEW SECTION. Section B. pistrict court proceedings --
objection to tests -— additional tests.

{1) If an alleged father objects to the procedures for
or the results of a paternity blood test, he shall file a
written objection with the court within 20 days after
service of the notice required by [section 7(3)). The court
shall order an additional paternity blood test if a written
objection is Filed or at the request of the department. An
additiconal test must be performed by the same or another
expert who is gualified in paternity blood testing. Pailure
of the alleged father to make a timely challenge is
considered a waiver of any defense tq the test results or
test procedures, including the chain of custody.

{2) 1In any hearing before the court or at trial,
testimony relating to sexual intercourse of the mother with
any person who has been excluded from consideration as a
possible father of the child involved by the results of a

paternity blood test is inpadmissible in evidence.
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{3) When a paternity blood test excludes an alleged
father from possible paternity, the test shall be conclusive
evidence of nonpaternity of the alleged fatber for all
purposes in the district court.

NEW SECTION. Section 9. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [(this act] is extended to the provisions of

{this act]l.

NEW SECTION, Section 10. codification instruction.
{Secticns 2 through 8} are intended to be codiftied as an
integral part of Title 40, chapter 5, part 2, and «the
provisions of Title 40, chapter 5, part 2, apply to
[sections 2 through 81].

NEW SECTION. Section 11. severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a pact of (this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable from the invalid applications.

-End-
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