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~ «4 BILL NO • .t'L2__ 

INTRODUCED BY ~efitv;L;:,/,.! 
BY RE UEST OF THE DEPARTMENT OF REVENUE 

A BILL FOR AN ACT ENTITLED: "AN ACT CREATING AN 

ADMINISTRATIVE PROCEDURE FOR DETERMINING PATERNITY OF 

CHILDREN RECEIVING CHILD SUPPORT ENFORCEMENT SERVICES FROM 

THE STATE: AUTHORIZING THE DEPARTMENT OF REVENUE TO 

DETERMINE PATERNITY IN CONTESTED AND UNCONTESTED CASES; 

COMPELLING PATERNITY BLOOD TESTS WHEN PATERNITY IS 

CONTESTED: CREATING A REBUTTABLE PRESUMPTION OF PATERNITY 

BASED ON PATERNITY BLOOD TEST RESULTS: EXPEDITING RESOLUTION 

OF CONTESTED PATERNITY CASES IN DISTRICT COURT; AND AMENDING 

SECTION 40-5-201, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-5-201, MCA, is amended to read: 

•40-5-201. Definitionsa As used in this part, the 

following definitions apply: 

(1) "Alleged father" means a man who is alleged to 

have engaged in sexual intercourse with a child's mother 

during a possible time of conception of the child or a man 

who is presumed to be a child's father under the provisions 

of 40-6-105. 

t~t.!l.l "Child" or 11 dependent child .. means any person 

~ ... '09J"M'•• coundl 
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under 18 years of age who is not otherwise emancipated, 

self-supporting, married, or a member of the armed forces of 

the United States and for whom: 

(a) support rights are assign~9 under 53-2-613; 

(b) a public assistance payment has been made; 

(c) the department is providing support enforcement 

services under 40-5-203: ~~ 

(d) the department __ ~as received a referral for 

interstate services from an agency of another state under 

the provisions of the Uniform Reciprocal Enforcement of 

Support Act or under Title IV-D of the Social Security Act. 

titl.!l ''Department .. means the department of revenue. 

t3t.!..!1_ 11 0irector 11 means the director of the department 

of revenue or his authori2ed representative. 

t-4tll,L "Disposable earnings" means that part of the 

earnings of any individual remaining after the deduction 

from those earnings of any amount required by law to be 

withheld. 

tStill_ "District court order" means any judgment or 

order of the district court of the state of Montana or an 

order of a court of appropriate jurisdiction of another 

state ordering payment of a set or determinable amount of 

support money. 

t6till ''Earnings" means compensation paid or payable 

for personal services, whether denominated as wages, salary, 

-2- INTRODUCED BILL 
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commission, bonus, or otherwise, and specifically includes 

periodic payments under pension or retirement programs or 

insurance policies of any type. "Earnings" specifically 

includes all gain derived from capital, labor, or both 

combined, including profit gained through sale or conversion 

of capital assets. 

t:t-till 1'Need 11 means the necessary costs of food, 

clothing, shelter, and medical care for the support of a 

dependent child or children. 

(9) "Paternity blood test 11 means a test that 

demonstrates through __ ~~arnination of genetic markers either 

that ---~!1 alleged father is not the natural father of a child 

or t~at there is a probability that an alleged father is the 

natural father of a child. Paternity __ ~--~~t?d -~~~S> _ _!!!~ __ i~clude 

but are not limited __ ~~--~.!'le human leukocyte antigen tes_~_ and 

DNA probe technolo~~· 

t8t(l0) "Public assistance" means any type of monetary 

or other assistance, including medical and foster care 

benefits, furnished to a person by a state or county agency, 

regardless of the original source of the assistance. 

t9tl!.U "Responsible parent" means the natural or 

adoptive parent of a dependent child. 

tl-9t_L!__11 11 Support debt 11 or "support obligation" means: 

(a) the sum created by the failure to provide support 

to a dependent child under the laws of this state or the 
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decree of any court of appropriate jurisdiction ordering a 

sum to be paid as child supporti or 

(b) the sum created by a decree or order of any court 

of appropriate jurisdiction ordering a sum to be paid as 

spousal maintenance under chapter 4, part 2, of this title 

when the judgment or order requiring payment of maintenance 

also contains a judgment or order requiring payment of child 

support for a child of whom the person awarded mainlenance 

is the custodial parent.'' 

Section 2. Jurisdiction and venue. (1) For purposes of 

an administrative action brought under {sections 2 throtigh 

8], persondl jurisdiction is established in the department 

over any person who has had sexual intercourse in this state 

that has resulted in the birth of a child who is the subject 

of such proceedings and over any person subject to the 

provisions of Rule 48 of the Montana Rules of Civil 

Procedure, including but not limited to tt1e child, the 

child's parents, any person having custody ot the child, and 

any alleged father. 

(2} Personal jurisdiction over the persons described 

in subsection (1) may be acquired by personal service or by 

service of notice by certified mail. 

(3) If the child or either parent resides in this 

state, a hearing undPr [sections 2 through 8] may be held in 

the county where: 
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(a) the child resides: 

(b) either parent resides; or 

(c) the department or any of its regional offices is 

located. 

Section 3. Establishment of paternity notice of 

paternity determination -- contents. {1) When the paternity 

of a child has not been legally established under the 

provisions of Title 40, chapter 6, part 1, or otherwise, the 

department may proceed to establish paternity under the 

provisions of [sections 2 through 8}. An administrative 

hearing held under the provisions of [sections 2 through 8} 

is a contested case within the meaning of 2-4-102 and is 

subject to the provisions of Title 2, chapter 4, except as 

otherwise provided in [sections 2 through 8]. 

(2) It is presumed to be in the best inte~est of a 

child to legally determine and establish his paternity. A 

presumption under this subsection may be rebutted by a 

preponderance of the evidence. 

(3) In any proceeding under [sections 2 through 8], if 

a man acknowledges his paternity of a child in writing and 

such acknowledgment is filed with the department, the 

department may enter an order establishing legal paternity. 

An acknowledgment is binding on a parent who executes it, 

whether or not he is a minor. 

(4) The department shall commence proceedings to 
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establish paternity by serving on an alleged father a notice 

of paternity determination. The department may not serve 

such notice unless it has: 

(a) a sworn statement from the child's mother claiming 

that the alleged father is the child's natural father; 

(b) evidence of the existence of a presumption of 

paternity under 40-6-105; or 

(c) any other reasonable cause to believe that the 

alleged father is the child's natural father. 

(5) Service on the alleged father of the notice of 

paternity determination shall be made as provided 

[section 2{2)). The notice must include: 

10 

(a) an allegation that the alleged father is ~he 

natural father of the child involved; 

{b) the child's name and place and date of birth; 

(C) the name of the child's mother and the name of the 

person or agency having custody of the child, if other than 

the mother; 

(d) the probable time or period of time during which 

conception took place; 

(e) a statement that if the alleged father fails to 

timely deny the allegation of paternity, the question of 

paternity may be resolved against him without further 

notice; 

(f) a statement that if the alleged father timely 

-6-
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denies the allegation of paternity: 

(i) he is subject to compulsory blood testing; 

(ii) a blood test may result in a presumption of 

paternity; and 

(iii) he may request a trial in district court to 

determine paternity before the final administrative decision 

is made. 

(6) The alleged father may file a written denial of 

paternity with the department within 20 days after service 

of the notice of paternity determination. 

{7) When there is more than one alleged father of a 

child, the department 

determination on each 

may serve 

alleged 

a notice 

father in 

of paternity 

the same 

consolidated proceeding or in separate proceedings. Pailure 

to serve notice on an alleged father does not prevent the 

department from serving notice on any other alleged father 

of the same child. 

Section 4. Establishment of paternity 

administrative hearing -- subpoena compulsory blood 

testing. (l) When the department receives a timely written 

denial of paternity, it may order the alleged father to 

appear for an administrative hearing. The hearing may be 

conducted by teleconferencing methods. If the testimony and 

other supplementary evidence demonstrate a reasonable 

probability that the alleged father had sexual intercourse 
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the probable time of the 

evidence shows a probable 

40-6-105, the department 

may issue a subpoena ordering the alleged father to submit 

to paternity blood testing. A reasonable probability of 

sexual intercourse during the possible time of conception 

may be established by affidavit of the child's mother. 

(2) If the department does not receive a timely 

written denial of paternity or if an alleged father fails to 

appear at a scheduled hearing or for a scheduled paternity 

blood test, the department may enter an order declaring the 

alleged father the legal father of the child. The order will 

take effect within 10 days after entry of the default unless 

the alleged father before the tenth day presents good cause 

for failure to make a timely denial or for failure to appear 

at the hearing or to undergo paternity blood testing. The 

department may not enter an order under this section if 

there is more than one alleged father unless the default 

applies to only one of them and all others have been 

excluded by the results of paternity blood testing. An order 

issued under the provisions of this section may be set aside 

as provided in [section 6(3)]. 

(3} If the rights of others and the interests of 

justice so require, 

court under the 

the department may apply to any district 

provisions of 2-4-104 for an order 

-8-
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compelling an alleged father to submit to paternity blood 

testing. The court shall hear the matter as expeditiously 

as possible. If the court finds reasonable cause to believe 

that the alleged father is the natural or presumed father of 

the child, the court shall enter an order compelling the 

alleged father to submit to 

provided in subsection (1), 

a paternity blood test. As 

reasonable cause may be 

established by affidavit of the child 1 s mother. 

Section 5. Paternity blood tests use of expert's 

affidavit -- effect of test results. (1) The department 

shall appoint an expert who is qualified in examining 

genetic markers to conduct any paternity blood test required 

by [section 4]. If the issue of paternity is referred to the 

district court under (section 7], the expert's completed and 

certified report of the results and conclusions of a 

paternity blood test is admissible as evidence without 

additional testimony by the expert if the laboratory in 

which the expert performed the test is accredited for 

parentage testing by the American association of blood 

banks. Accreditation may be established by verified 

statement or reference to published sources. 

(2) An affidavit documenting the chain of custody of 

any blood specimen is admissible to establish such chain of 

custody. 

(3) If the scientific evidence resulting from a blood 
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test: 

(a) conclusively shows that the alleged father could 

not have been the natural father, the question of paternity 

shall be resolved accordingly. A 

subsection is sufficient to overcome a 

finding under this 

presumption created 

by 40-6-105. 

(b) shows a 95% or higher statistical probability of 

paternity, the alleged father is presumed to be the natural 

father of the child. This presumption may be rebutted in an 

appropriate action in district court by a preponderance of 

the evidence. 

(c) does not exclude the alleged father and shows less 

than a 95\ statistical probability of paternity, the test 

results may be weighed in conjunction with other evidence to 

establish paternity. 

Section 6. Effect of order establishing paternity 

birth records -- xelief from order. (l) An administrative 

order of the department declaring the paternity of a child, 

docketed as provided in 40-5-227, establishes the legal 

existence of the parent and child relationship for all 

purposes and confers or imposes all parental rights, 

privileges, duties, and obligations. 

(2) Upon the request of the mother or father of the 

child, the department shall file a copy of its order with 

the department of health and environmental sciences, which 

-10-
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shall prepare a substitute certificate of birth, if 

necessary, consistent with the administrative order. The 

substitute certificate of birth is subject to the provisions 

of 40-6-123, with references to "court 11 taken to mean 

"department". 

(3) Except for an order based on a voluntary 

acknowledgment of paternity, the department may set aside an 

administrative order establishing the paternity of a child 

upon the application of any affected party and upon a 

showing of any of the grounds and within the time frames 

provided in Rule 60(b) of the Montana Rules of Civil 

Procedure. 

(4) An order of the department under [sections 3 

through 61 may be reviewed under the provisions of Title 2, 

chapter 4, part 7. 

Section 7. Referral of paternity issue to district 

court -- record -- parties -- exclusion of other matters 

fees. (1) If the scientific evidence resulting from a blood 

test does not exclude the alleged father and he continues to 

deny paternity, the department shall refer the matter to the 

district court for a determination based on the contents of 

the administrative hearing record and any further evidence 

that may be produced at trial. Except as otherwise provided 

in (sections 2 through 8], proceedings in the district court 

shall be conducted pursuant to Title 40, chapter 6, part 1. 
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(2) The administrative record must include: 

(a) a copy of the notice of paternity determination 

and the return of service thereof; 

(b) the alleged father's written denial of paternity, 

if any; 

(c) the transcript of the administrative hearing; 

(d) the paternity blood test results and any report of 

an expert based on the results; and 

(e) any other relevant information. 

(3) Upon filing of the record with the district court, 

the court acquires jurisdiction over the parties as if they 

had been served with a summons and complaint. The department 

shall serve written notice upon the alleged father as 

provided in [section 2 (2)] that the issue of paternity has 

been referred to the district court for determination. 

(4) In a proceeding in the district court, the 

department shall appear on the issue of paternity only. The 

court may not appoint a guardian ad litem for the child 

unless the court in its discretion determines that such an 

appointment is necessary and in the best interest of the 

child. Neither the mother nor the child is a necessary 

party, but either may testify as a witness. 

{5) No other matter may be joined with an action to 

determine the existence or nonexistence of the parent and 

child relationship under this section. The parties shall 

-12-
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institute an independent action to address other issues, 

including visitation and custody. 

(6) Except as provided in 25-10-711, the department is 

not liable for attorney fees, including fees for attorneys 

appointed under 40-6-119, or fees of a guardian ad litem 

appointed under 40-6-110. 

Section 8. District court proceedings -- objection to 

tests -- additional tests. 

(l) If an alleged father objects to the procedures for 

or the results of a paternity blood test, he shall file a 

written objection with the court within 20 days after 

service of the notice required by {section 7(3)}. The court 

shall order an additional paternity blood test if a written 

objection is filed or at the request of the department. An 

additional test must be performed by the same or another 

expert who is qualified in paternity blood testing. Failure 

of the alleged father to make a timely challenge is 

18 considered a waiver of any defense to the test results or 

19 test procedures, including the chain of custody. 

20 (2} In any hearing before the court or at trial, 

21 testimony relating to sexual intercourse of the mother with 

22 any person who has been excluded from consideration as a 

23 possible father of the child involved by the results of a 

24 paternity blood test is inadmissible in evidence. 

25 (3) When a paternity blood test excludes an alleged 
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father from possible paternity, the test shall be conclusive 

evidence of nonpaternity of the alleged father for all 

purposes in the district court. 

Section 9. Extension of authority. Any existing 

authority to make rules on the subject of the provisions of 

[this act] is extended to the provisions of [this act]. 

Section 10. Codification instruction. [Sections 2 

through 8) are intended to be codified as an integral part 

of Title 40, chapter 5, part 2, and the provisions of Title 

40, chapter 5, part 2, apply to (sections 2 through 8]. 

Section 11. Severability. If a part of [this act] is 

invalid, all valid parts that are severable from the invalid 

part remain in effect. If a part of [this act] is invalid 

in one or more of its applications, the part remains in 

effect in all valid applications that are severable from the 

invalid applications. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB177, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act creating an administrative procedure for determining paternity of children receiving child support 
enforcement services from the state; authorizing the Department of Revenue LO determine paternity in contested and 
uncontested cases; compelling paternity blood tests when paternity is contested; creating a rebuttable presumption 
of paternity based on paternity blood test results; expediting resolution of contested paternity cases in district 
court. 

ASSUMPTIONS: 

1. The effective date for this proposal is October 1, 1989. 
2. The active caseload will be 2,294 in FY 90 and 2,860 in FY 91. 
3. At 500 cases per caseworker FTE, 9 new FTE will be required in FY 90; five at Grade 12, (caseworkers) and 

additional support staff of two at Grade 9, and two at Grade 15. 
4. One additional FTE will be required in FY 91 leaving a total of 10 FTE for FY 91; six at Grade 12, 

(caseworkers) and additional support staff of two at Grade 9, and two at Grade 15. 
5. Administrative expense for these positions is calculaLed at step 2; there will be no wage increase in the 

biennium; fringe benefits will be 21.94% the first year and 22.23% the second year. 
6. The federal government covers 68% of administrative costs incurred prior to October 1, 1989: after that time 

the federal government will cover 66% of costs. (The additional administrative expense shown below reflects 
the state portion only.) 

'· The federal government covers 90% of paternity blood test costs. 
8. Approximately 350 cases in FY 90 and 400 cases in FY 91 go to hearing and need paternity blood tests. 
9. Blood tests will cost $285 per case ($95 per person; mother, alleged father, and child.) 
10. Hearings will cost $80 per case. 
11. Paternity will be established in 769 cases in FY 90 and 1044 cases in FY 91. 
12. Department collections will be $774,960 for AFDC cases and $40,787 for NAFDC cases in FY 90 and $966,031 for 

AFDC cases and $50,844 for NAFDC cases in FY 91. 
13. Federal government incentive payments ~these are based on cost-effectiveness ratios) will be 7% of collections 

or $54,247 for AFDC and $2,855 for NAFDC in FY 90 and $67,622 for AFDC and $3,559 for NAFDC in FY 91. 
14. The state's share of AFDC collections will be $227,683 in FY 90 and $283,820 in FY 91. 
15. Failure to comply with the Family Support Act of 1988 could result in graduated sanctions from 1% to 5% of IV-A 

federal funding. A 1% sanction would represent a reduction of $270,663 in federal AFDC funding. A 5% sanction 
would represent a reduction of $1,353,314 in federal AFDC funding. 

W---
RAY , PRIMARY SPONSOR 

Fiscal Note for SB177. Introduced 



Fiscal Note Request SB177, as introduced 
Form BD-15 
Page 2 

FISCAL IMPACT: 
Revenue Impact: 
(General Fund) 

State Share AFDC 
Collections 

AFDC Incentives 
NAFDC Incentives 

Total 

Expenditure Impact: 
(General Fund) 

Personal Services 
Operating Expenses 
Capital Outlay 

Total 

Current Law 

$ 

$ 

0 
0 
0 
0 

Current Law 
$ 0 

0 
0 

$ 0 

FY 1 90 
Proposed Law 

$ 

$ 

227,683 
54,247 

2,855 
284,785 

FY '90 
Proposed Law 
$ 67,854 

44,526 
6,413 

$ 118,793 

Difference 

$ 227,683 
54,247 
2,855 

$ 284,785 

Difference 
$ 67.854 

411' 526 
6,413 

$ 118,793 

Current Law 

$ 0 
0 
0 

$ 0 

Current Law 
$ 0 

0 
0 

$ 127,109 

FY '91 
Proposed Law Difference 

$ 283,820 $ 283,820 
67,622 67,622 

3,559 3!559 
$ 355,001 $ 355,001 

FY '91 
Proposed Law Difference 
$ 76,559 $ 76,559 

49,827 49,827 
723 723 

$ 127,109 $ 127,109 

s B 177 
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APPROVED BY COMMITTEE 
ON JUDICIARY 

SENATE BILL NO. 177 

INTRODUCED BY YELLOWTAIL 

BY-RBeeBS~-eP-~HB-BBPARTMBN~-eP-RBYBNBB 

A BILL FOR AN ACT ENTITLED: 11 AN ACT CREATING AN 

ADMINISTRATIVE PROCEDURE FOR DETERMINING PATERNITY OF 

CHILDREN RECEIVING CHILD SUPPORT ENFORCEMENT SERVICES FROM 

THE STATE; AUTHORIZING THE DEPARTMENT OF REVENUE TO 

DETERMINE PATERNITY IN CONTESTED AND UNCONTESTED CASES; 

COMPELLING PATERNITY BLOOD TESTS WHEN PATERNITY IS 

CONTESTED; CREATING A REBUTTABLE PRESUMPTION OF PATERNITY 

BASED ON PATERNITY BLOOD TEST RESULTS; EXPEDITING RESOLUTION 

OF CONTESTED PATERNITY CASES IN DISTRICT COURT; AND AMENDING 

SECTION 40-5-201, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-5-201, MCA, is amended to read: 

•40-5-201. Definitions. As used in this part, the 

following definitions apply: 

( l J "Alleged father" means a man who is alleged to 

have engaged in sexual intercourse with a child's mother 

during a possible time of conception of the child or a ~an 

who is presumed to be a child's father under the provisions 

of 40-6-105. 

t%till ''Child" or "dependent child'' means any person 

~··-···""'-
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under 18 years of age who is not otherwise emancipated, 

self-supporting, married, or a member of the armed forces of 

the United States and for whom: 

{a) support rights are assigned under 53-2-613; 

(b) a public assistance payment has been made; 

(c) the department is providing support enforcement 

services under 40-5-203; or 

(d} the department has received a referral for 

interstate services from an agency of another state under 

the provisions of the Uniform Reciprocal Enforcement of 

~port Act or under Title IV-D of the Social Security Act. 

t~t.!.ll "Department" means the department of revenue. 

t-3till "Director" means the director of the department 

of revenue or his authorized representative. 

t4till "Disposable earnings" means that part of the 

earnings of any individual remaining after the deduction 

from those earnings of any amount required by law to be 

withheld. 

t5till 11 District court order" means any judgment or 

order of the district court of the state of Montana or an 

order of a court of appropriate jurisdiction of another 

state ordering payment of a set or determinable amount of 

support money. 

t6till "Earnings" means compensation paid or payable 

for personal services, whether denominated as wages, salary, 
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commission, bonus, or otherwise, and specifically includes 

periodic payments under pension or retirement programs or 

insurance policies of any type. "Earnings" specifically 

includes all gain derived from capital, labor, or both 

combined, including profit gained through sale or conversion 

of capital assets. 

t-117ill "Need" means the necessary costs of food, 

clothing, shelter, and medical care for the support of a 

dependent child or children. 

(9} "Paternity blood ----~~~~~ means a test that 

demonstrates through examil!~ion of._g_enetic markers either 

that an alleged father is not the natural father of a child 

or that there is a probability that an alleged father is the 

natural father of a child. Paternity blood tests may include 

but are not limited to the human leukocyte antigen test and 

DNA probe technology. 

t8tll.QJ_ "Public assistance" means any type of monetary 

or other assistance, including medical and foster care 

benefits, furnished to a person by a state or county agency, 

regardless of the original source of the assistance. 

t9tl!!l "Responsible parent" means the natural or 

adoptive parent of a dependent child. 

t%9t~ "Support debt" or "support obligation" means: 

(a) the sum created by the failure to provide support 

to a dependent child under the laws of this state or the 
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decree of any court of appropriate jurisdiction ordering a 

sum to be paid as child support; or 

(b) the sum created by a decree or order of any court 

of appropriate jurisdiction ordering a sum to be paid as 

spousal maintenance under chapter 4, part 2, of this title 

when the judgment or order requiring payment of maintenance 

also contains a judgment or order requiring payment of child 

support for a child of whom the person 

is the custodial parent." 

awarded 

NEW SECTION. Section 2. Jurisdiction and 

maintenance 

venue. ( 1) 

For purposes of an administrative action brought under 

[sections 2 through 8], personol jurisdiction is established 

in the department over any person who has had sexual 

intercourse in this state that has resulted in the birth 

child who is the subject of such proceedings and over any 

of 

a 

person subject to the provisions of Rule 4B of the Montana 

Rules of Civil Procedure, including but not l1mited to the 

child, the child's parents, any person having custody of the 

child, and any alleged father. 

(2) Personal jurisdiction over the persons described 

in subsection (l) may be acquired by personal service or by 

service of notice by certified mail. 

(3) If the child or either parent resides in this 

state, a hearing under [sections 2 through 81 may be held in 

the county where: 
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(a) the child resides; 

(b) either parent resides; or 

{C) the department or any of its regional offices is 

located. 

NEW SECTION. Section 3. Establishment of paternity -

notice of paternity determination-- contents. (l) When the 

paternity of a child has not been legally established under 

the provisions of Title 40, chapter 6, part 1, or otherwise, 

the department may proceed to establish paternity under the 

provisions of (sections 2 through 8]. An administrative 

hearing held under the provisions of {sections 2 through 81 

is a contested case within the meaning of 2-4-102 and is 

subject to the provisions of Title 2, chapter 4, except as 

otherwise provided in [sections 2 through 8]. 

(2) It is presumed to be in the best interest of a 

child to legally determine and establish his paternity. A 

presumption under this subsection may be rebutted by a 

preponderance of the evidence. 

(3) In any proceeding under {sections 2 through 8], if 

a man acknowledges his paternity of a child in writing and 

such acknowledgment is filed with the department, the 

department may enter an order establishing legal paternity. 

An acknowledgment is binding on a parent who executes it, 

whether or not he is a minor. 

(4) The department shall commence proceedings to 
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establish paternity by serving on an alleged father a notice 

of paternity determination. The department may not serve 

such notice unless it has: 

(a) a sworn statement from the child's mother claiming 

that the alleged father is the child's natural father; 

(b) evidence of the existence of a presumption of 

paternity under 40-6-105; or 

(c) any other reasonable cause to believe that the 

alleged father is the child's natural father. 

(5) Service on the alleged father of the not1ce of 

paternity determination shall be made as provided in 

[section 2(2)}. The notice must include: 

(a} an allegation that the alleged father 1s the 

natural father of the child involved; 

(b) the child's name and place and date of birth; 

(c) the name of the child's mother and the name of the 

person or agency having custody of the child, if other than 

the mother: 

(d) the probable time or period of time during which 

conception took place; 

(e) a statement that 

timely deny the allegation of 

paternity may be resolved 

notice; 

if the alleged father fails to 

paternity, the question of 

against him w1thout further 

(f) a statement that if the alleged father timely 
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denies the allegation of paternity: 

(i) he is subject to compulsory blood testing; 

(ii} a blood test may result in a presumption of 

paternity; and 

(iii) he may request a trial in district court to 

determine paternity befote the final administrative decision 

is made. 

(6) The alleged father may file a written denial of 

paternity with the department within 20 days after service 

of the notice of paternity determination. 

{7) When there is more than one alleged father of a 

child, the department may serve a notice of paternity 

determination on each alleged father in the same 

consolidated proceeding or in separate proceedings. Failure 

to serve notice on an alleged father does not prevent the 

department from serving notice on any other alleged father 

of the same child. 

NEW_ SECTION. Section 4. Establishment of paternity --

administrative hearing subpoena compulsory blood 

testing. (1) When the department receives a timely written 

denial of paternity, it may order the alleged father to 

appear for an administrative hearing. The hearing may be 

conUucted by teleconferencing methods. If the testimony and 

other supplementary evidence demonstrate a reasonable 

probability thal the alleged father had sexual intercourse 
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with the child's mother during the probable time of the 

child's conception or if the evidence shows a probable 

existence of a presumption under 40-6-105, the department 

may issue a subpoena ordering the alleged father to submit 

to paternity blood testing. A reasonable probability of 

sexual intercourse during the possible time of conception 

may be established by affidavit of the child's mother. 

(2) If the department does not rece1.ve a timely 

written denial of paternity or if an alleged father fails to 

appear at a scheduled hearing or for a scheduled paternity 

blood test, the department may enter an order declaring the 

alleged father the legal father of the child, The order will 

take effect within 10 days after entry of the default unless 

the alleged father before the tenth day presents good cause 

for failure to make a timely denial or for failure to appear 

at the hearing or to undergo paternity blood testing. The 

department may not enter an order under this section if 

there is more than one alleged father unless the default 

applies to only one of them and all others t1ave been 

excluded by the results of paternity blood testing. An order 

issued under the provisions of this section may be set aside 

as provided in [section 6(3)]. 

(3) If the rights of others and the interests of 

justice so require, the department may apply to any district 

court under the provisions of 2-4-104 for an order 
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compelling an alleged father to submit to paternity blood 

testing. The court shall hear the matter as expeditiously 

as possible. If the court finds reasonable cause to believe 

that the alleged father is the natural or presumed father of 

the child, the court shall enter an order compelling the 

alleged father to submit to a paternity blood test. As 

provided in subsection (1), reasonable cause may be 

established by affidavit of the child's mother. 

NEW SECTION. Section 5. Paternity blood tests -- use 

of expert's affidavit -- effect of test 

department shall appoint an expert 

results. (1) The 

who is qualified in 

examining genetic markers to conduct any paternity blood 

test required by [section 4}. If the issue of paternity is 

referred to the district court under [section 7), the 

expert's completed and certified report of the results and 

conclusions of a paternity blood test is admissible as 

evidence without additional testimony by the expert if the 

laboratory in which the expert performed the test is 

accredited for parentage testing by the American association 

of blood banks. Accreditation may be established by verified 

statement or reference to published sources. 

(2) An affidavit documenting the chain of custody of 

any blood specimen is admissible to establish such chain of 

custody. 

( 3) If the scientific evidence resulting from a blood 
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test: 

{a) conclusively shows that the alleged father could 

not have been the natural father, the question of patern1ty 

shall be resolved accordingly. A finding under this 

subsection is sufficient to overcome a presumption created 

by 40-6-105. 

(b) shows a 95% or higher statistical probability of 

paternity, the alleged father is presumed to be the natural 

father of the child. This presumption may be rebutted in an 

appropriate action in district court by a preponderance of 

the evidence. 

(c) does not exclude the alleged father and shows less 

than a 95% statistical probability of paternity, the test 

results may be weighed in conjunction with other evidence to 

establish paternity. 

NEW SECTION. Section 6. Effect of order establishing 

paternity -- birth records relief from order. (1) An 

the administrative order of the department declaring 

paternity of a child, docketed as 

establishes the legal existence 

relationship for all purposes and 

provided ~n 40-5-227, 

of the parent and child 

confers or imposes all 

parental rights, privileges, duties, and obligations. 

(2) Upon the request of the mother or father of the 

child, the department shall file a copy of its order with 

the department of health and environmental sciences, which 
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shall prepare a substitute certificate of birth, if 

necessary, consistent with the administrative order. The 

substitute certificate of birth is subject to the provisions 

of 40-6-123, with references to ''court" taken to mean 

"department". 

( 3) Except for an order based on a voluntary 

acknowledgment of paternity, the department may set aside an 

administrative order establishing the paternity of a child 

upon the application of any affected party and upon a 

showing of any of the grounds and ~ithin the time frames 

provided in Rule 60[b) of the Montana Rules of Civil 

Procedure. 

{4) An order of the department under [sections 3 

through 6] may be revie.,.,.ed under the provisions of Title 2, 

chapter 4, part 7. 

NEW SECTION. Section 7. Referral of paternity issue 

to district court -·- record -- parlies -- exclusion of other 

matters fees. (l) If the scientific evidence resulting 

from a blood test does not exclude the alleged father and he 

continues to deny paternity, the department shall refer the 

matter to the district cour~ for a determination based on 

the contents of the administrative hearing record and any 

further evidence that may be produced at trial. Except as 

otherwise provided in [sections 2 through 8], proceedings in 

the district court shall be conducted pursuant to Title 40, 
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chapter 6, part 1. 

{2) The administrative record must include: 

(a) a copy of the notice of paternity determination 

and the return of service thereof; 

(b) the alleged father's written denial of paternity, 

if any; 

(c) the transcript of the administrative hearing; 

{d) the paternity blood test results and any report of 

an expert based on the resultsi and 

(e) any other relevant information. 

(3) Upon filing of the record with the district court, 

the court acquires jurisdiction over the parties as if they 

had been served with a summons and complaint. Tbe departmer.t 

st1all serve wrjtten notice upon the alleged father as 

provided in [section 2 (2)] that the ~ssue of paternity has 

been referred to the di~trict court for determination. 

(4) In a proceeding in the dis:ricL court, the 

department shall appear on the issue of pdternity only. The 

court may not appoint a guardian ad litem for the child 

unless the courl in its discretion determines that such an 

appointment is necessary and in the best interest of the 

child. Neither the mother nor the child is a necessary 

party, but either may testify as a witness. 

(5) No other matter may be joined with an actio:~ ~o 

determine the existence or nonexistence of the pdrent and 
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child relationship under this section. The parties shall 

institute an independent action to address other issues, 

including visitation and custody. 

(6) Except as provided in 25-10-711, the department is 

not liable for attorney fees, including fees for attorneys 

appointed under 40-6-119, or fees of a guardian ad litem 

appointed under 40-6-110. 

NEW SECTION. Section 8. District court proceedings -

objection to tests -- additional tests. 

(1) If an alleged father objects to the procedures for 

or the results of a paternity blood test, he shall file a 

written objection with the court within 20 days after 

service of the notice required by [section 7(3)). The court 

shall order an additional paternity blood test if a written 

objection is filed or at the request of the department. An 

additional test must be performed by the same or another 

expert who is qualified in paternity blood testing. Failure 

of the alleged father to make a timely challenge is 

considered a waiver of any defense to the test results or 

test procedures, including the chain of custody. 

(2) In any hearing before the court or at trial, 

testimony relating to sexual intercourse of the mother with 

any person who has been excluded from consideration as a 

possible father of the child involved by the results of a 

25 paternity blood test is inadmissible in evidence. 
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(3) When a paternity blood test excludes an alleged 

father from possible paternity, the test shall be conclusive 

evidence of nonpaternity of the alleged father for all 

purposes in the district court. 

NEW SECTION. Section 9. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of {this act} is extended to the provisions of 

[this act I. 

NEW SECTION. Section 10. Codification instruction. 

{Sections 2 through 8] are intended to be codified as an 

integral part of Title 40, chapter 5, part 2, and the 

provisions of Title 40, chapter 5, part 2, apply to 

(sections 2 through 8]. 

NEW SECTION. Section 11. Severability. If a part oE 

(this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [thi~ 

act) is invalid in one or more of its applications, the part 

remains in effect 1n all valid applications that are 

severable from the invalid applications. 

-End-
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SENATE BILL NO. 177 

INTRODUCED BY YELLOWTAIL 

BY-RBeHBST-9P-TBB-BBPARTMBNT-9P-RBYBN8B 

A BILL FOR AN ACT ENTITLED: ''AN ACT CREATING AN 

ADMINISTRATIVE PROCEDURE FOR D~~ERMINING PATERNITY OF 

CHILDREN RECEIVING CHILD SUPPORT ENFORCEMENT SERVICES FROM 

THE STATE; AUTHORIZING THE DEPARTMENT OF REVENUE TO 

DETERMINE PATERNITY IN CONTESTED AND UNCONTESTED CASES; 

COMPELLING PATERNITY BLOOD TESTS WHEN PATERNITY IS 

CONTESTED; CREATING A REBUTTABLE PRESUMPTION OF PATERNITY 

BASED ON PATERNITY BLOOD TEST RESULTS; EXPEDITING RESOLUTION 

OF CONTESTED PATERNITY CASES IN DISTRICT COURT; AND AMENDING 

SECTION 40-5-201, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-5-201, MCA, is amended to read: 

•to-5-201. Definitions. As used in this part, the 

following definitions apply: 

( 1) "Alleged father" means a man who is alleged to 

have engaged in sexual intercourse with a child's mother 

during a possible time of conception of the child or a man 

who is presumed to be a child's father under the provisions 

of 40-6-105. 

t%tffi "Child" or '"dependent child"' means any person 
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under 18 years of age who is not otherwise emancipated, 

self-supPorting, married, or a member of the armed forces of 

the United States and for whom: 

(a) support rights are assigned under 53-2-613; 

(b) a public assistance payment has been made; 

(c) the department is providing support enforcement 

services under 40-5-203; or 

~the department has received a referral for 

interstate services from an agency of another state under 

the provisions of the Uniform Reciprocal Enforcement of 

Support Act or under Title IV-0 of the Social Secu~Act. 

t~till "Department" means the department of revenue. 

t3ti.!l "Director" means the director of the department 

of revenue or his authorized representative. 

t4tlll '"Disposable earnings•• means that part of the 

earnings of any individual remaining after the deduction 

from those earnings of any amount required by law to be 

withheld. 

tStill "District court order" means any judgment or 

order of the district court of the state of Montana or an 

order of a court of appropriate jurisdiction of another 

state ordering payment of a set or determinable amount of 

support money. 

t6tffi "Earnings•• means compensation paid or payable 

for personal services, whether denominated as wages, salary, 
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commission, bonus, or otherwise, and specifically includes 

periodic payments under pension or retirement programs or 

insurance policies of any type. "Earnings" specifically 

includes all gain derived from capital, labor, or both 

combined, including profit gained through sale or conversion 

of capital assets. 

t~till *'Need 11 means the necessary costs of food, 

clothing, shelter, and medical care for the support of a 

dependent child or children. 

19) "Paternity blood test" means a test that 

demonstrates through examination of genetic markers either 

that an alle9ed father is not the natural father of a child 

or t~at there is a probability that an alleged father is the 

natural father of a child. Paternity blood tests may include 

but are not limited to t~e human leukocyte antigen test and 

DNA probe technolog~ 

t8t1..!..Q.l "Public assistance" means any type of monetary 

or other assistance, including medical and foster care 

benefits, furnished to a person by a s.tate or county agency, 

regardless of the original source of the assistance. 

t9tl!!l "Responsible parent'' means the natural or 

adoptive parent of a dependent child. 

t:t&t~ ''Support debt" or "support obligation" means: 

(a) the sum created by the failure to provide support 

to a dependent child under the laws of this state or the 
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decree of any court of appropriate jurisdiction order1nq a 

sum to be paid as child support; or 

(b) the sum created by a decree or order of any court 

of appropriate jurisdiction ordering a sum to be paid as 

spousal maintenance under chapter 4, part 2, of this title 

when the judgment or order requiring payment of maintenance 

also contains a judgment or order requiring payment of child 

support for a child of whom the person awarded ma1r1tenance 

is the custodial parent." 

NEW SECTION. Section 2. Jurisdiction and venue. ( l) 

For purposes of an administrative action brouqht under 

[sections 2 through 8), personal jurisdiction is established 

in the department over any person who has had sexual 

intercourse in this state thal has resulted in the btrth • ) f 

a child who is the subject of such proceedings and over any 

person subject to the provisions of Rule 48 of the Montana 

Rules of Civil Procedure, including but not limited to the 

child, the child's parents, any person having custody c)f the 

child, and any alleged father. 

( 2) Personal jurisdiction over the persu11S described 

in subsection (1) may be acquired by personal service nr by 

service of notice by certified mail. 

(3) If the child or eithe~ parent resides 111 this 

state, a hearing under [sections 2 through 8] may be held 1r1 

the county where: 
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(a) the child resides; 

(b) either parent resides; or 

(c) the department or any of its regional offices is 

located. 

NEW SECTION. Section 3. Establishaent of paternity -

notice of paternity deteraination --contents. (1) When the 

paternity of a child has not been legally established under 

the provisions of Title 40, chapter 6, part 1, or otherwise, 

the department may proceed to establish paternity under the 

provisions of [sections 2 through 8]. An administrative 

hearing held under the provisions of {sections 2 through 81 

is a contested case within the meaning of 2-4-102 and is 

subject to the provisions of Title 2, chapter 4, except as 

otherwise provided in (sections 2 through 8}. 

(2} It is presumed to be in the best interest of a 

child to legally determine and establish his paternity. A 

presumption under this subsection may be rebutted by a 

preponderance of the evidence. 

(3) In any proceeding under [sections 2 through 8], if 

a man acknowledges his paternity of a child in writing and 

such acknowledgment is filed with the department, the 

department may enter an order establishing legal paternity. 

An acknowledgment is binding on a parent who executes it, 

whether or not he is a minor. 

(4) The department shall commence proceedings to 
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of paternity determination. The department may not serve 

such notice unless it has: 

ta) a sworn statement from the child•s mother claiming 

that the alleged father is the child's natural father; 

(b) evidence of the existence of a presumption of 

paternity under 40-6-105; or 

{c} any other reasonable cause to believe that the 

alleged father is the child's natural father. 

(5) Service on the alleged father of the notice of 

paternity determination shall be made as provided in 

(section 2(2))w The notice must include: 

(a) an allegation that the alleged father lS the 

natural father of the child involved; 

(b} the child•s name and place and date of birth; 

(c} the name of the child's mother and the name of lhe 

person or agency having custody of the child, it other than 

the mother; 

(d) the probable time or period of time during which 

conception took place; 

(e) a statement that if the alleged fattter fails to 

timely deny the allegation of paternity, the quest1on of 

paternity may be resolved against him without t:u1ther 

notice; 

(f) a statement that if the alleged father timely 
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denies the allegation of paternity: 

(i) he is subject to compulsory blood testing: 

(ii) a blood test may result in a presumption of 

paternity; and 

(iii) he may request a trial in district court to 

determine paternity before the final administrative decision 

is made. 

(6) The alleged father may file a written denial of 

paternity with the department within 20 days after service 

of the notice of paternity determination. 

(7) When there is more than one alleged father of a 

child, the department may serve a notice of paternity 

determination on each alleged father in the same 

consolidated proceeding or in separate proceedings. Failure 

to serve notice on an alleged father does not prevent the 

department from serving notice on any other alleged father 

of the same child. 

NEW SECTION. Section 4. Establishaent of paternity --

adainist~ative hea~ing subpoena. ca.pulsory blood 

testing. (l) When the department receives a timely written 

denial of paternity, it may order the alleged father to 

appear for an administrative hearing. The hearing may be 

conducted by teleconferencing methods. If the testimony and 

other supplementary evidence demonstrate a reasonable 

probability that the alleged father had sexual intercourse 
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with the child's mother during the probable time of the 

child's conception or if the evidence shows a probable 

existence of a presumption under 40-6-105, the department 

may issue a subpoena ordering the alleged father tj submit 

to paternity blood testing. A reasonable probability of 

sexual intercourse during the possible time of concepL 100 

may be established by affidavit of the child's mother. 

(2) If the department does not receive a timely 

written denial of paternity or if an alleged father fa1ls to 

appear at a scheduled hearing or for a scheduled paternity 

blood test, the department may enter an order declaring lhe 

alleged father the legal father of the child. The order wilL 

take effect within 10 days after entry of the default unless 

the alleged father before the tenth day presents good cause 

for failure to make a timely denial or fnr fai ltlrf" to appear 

at the hearing or to undergo paternity blood testing. The 

department may not enter an order under this sect1on if 

there is more than one alleged father unless the detault 

applies to only one of them and all others h;;!.\'e been 

excluded by the results of paternity blood testing. An order 

issued under the provisions of this section may be set aside 

as p~ovided in (section 6(3)]. 

(3) If the rights of others and the 1nterest~ o( 

justice so require, the department may dpply tv any Ji::>trict. 

court under the provisions of 2-4-104 for a:1 order 
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compelling an alleged father to submit to paternity blood 

testing. The court shall hear the matter as expeditiously 

as possible. If the court finds reasonable cause to believe 

that the alleged father is the natural or presumed father of 

the child, the court shall enter an order compelling the 

alleged father to submit to a paternity blood test. As 

provided in subsection (1), reasonable cause 

established by affidavit of the child's mother. 

may be 

NEW SECTION. Section 5. Paternity blood tests -- use 

of e~pert's affidavit -- effect of test results. (ll The 

department shall appoint an expert who is qualified in 

examining genetic markers to conduct any paternity blood 

test required by [section 4). If the issue of paternity is 

referred to the district court under [section 7), the 

expert's completed and certified r·eport of the results and 

conc-lusions of a paternity blood test is admissible as 

evidence without additional testimony by the expert if the 

laboratory in which the expert ~erformed the test is 

accredited for parentage testing by the American association 

of blood banks. Accreditation may be established by verified 

statement or reference to published sources. 

(2) An affidavit documenting the chain of custody of 

any blood specimen is admissible to establish such chain of 

custody. 

{3) If the scientific evidence resulting from d blood 
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test: 

(a) conclusively shows that the alleged father could 

not have been the natural father, the question of paternity 

shall be resolved accordingly. A finding under this 

subsection is sufficient to overcome a presumption created 

by 40-6-105. 

(b) shows a 95\ or higher statistical probability of 

paternity, the alleged father is presumed to be the natural 

father of the child. This presumption may be rebutted in an 

appropriate action in district court by a preponderance of 

the evidence. 

(cJ does not exclude the alleged father and shows less 

than a 95\ statistical probability of paternity, the test 

results may be weighed in conjunction with other evidence to 

establish paternity. 

NEW SECTION. Section 6. Effect of order establishing 

paternity-- birth records-- relief from order. (1) An 

administrative order of the department declaring the 

paternity of a child, docketed as provided 1n 40-5-227, 

establishes the legal existence of the parent and child 

relationship for all purposes and confers or imposes all 

parental rights, privileges, duties, and obligations. 

(2) Upon the request of the mother or father of the 

child, the department shall file a copy of its order with 

the department of health and environmental sc1ences, which 
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shall prepare a substitute certificate of birth, if 

necessary, consistent with the administrative order. The 

substitute certificate of birth is subject to the provisions 

of 40-6-123, with references to "court" taken to mean 

"department". 

(l) Except for an order based on a voluntary 

acknowledgment of paternity, the department may set aside an 

administrative order establishing the paternity of a child 

upon the application of any affected party and upon a 

showing of any of the grounds and within the time frames 

provided in Rule 60(b) of the Montana Rules of Civil 

Procedure. 

(4} An order of the department under [sections 3 

through 6) may be reviewed under the provisions of Title 2, 

chapter 4, part 7. 

NEW SECTION. Section 7. Referral of paternity issue 

to district court -- record -- parties -- exclusion of other 

.atters -- fees. (1) If the scientific evidence resulting 

from a blood test does not exclude tne alleged father and he 

continues to deny paternity, the department shall refer the 

matter to the district court for a determination based on 

the contents of the administrative hearing record and any 

further evidence that may be produced at trial. Except as 

otherwise provided in [sections 2 through B), proceedings in 

the district court shall be conducted pursuant to Title 40, 
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chapter 6, part 1. 

(2} The administrative record must include: 

(a) a copy of the notice of paternity determination 

and the return of service thereof; 

(b) the alleged father's written denial of paternity, 

if anyi 

(c) the transcript of the administrative hearing; 

(d) the paternity blood test results and any report of 

an expert based on the results; and 

(e) any other relevant information. 

(3) Upon filing of the record \o/ith the district court, 

the court acquires jurisdiction over the parties as if they 

had been served with a summons and complaint. The department 

shall serve wr1.tten notice upon the alleged father a::; 

provided in [section 2 (2)) that the issue of pater11ity has 

been referred to the district court for determination. 

(4) In a proceeding in the district court, the 

department shall appear on the issue of paternity only. The 

court may not appoint a guardian ad litem for the child 

unless the court in its discretion determines that such an 

appointment is nece:;~sg,ry and in the best interest or th~ 

child. Neither the mother nor the child is a necessary 

party, but either may testify as a witness. 

{5) No other matter may be joined with an act ton LL' 

determine the existence or nonexistence of the p,.u-t.~ln dl1d 
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child relationship under this section. The parties shall 

institute an independent action to address other issues, 

including visitation and custody. 

(6) Except as provided in 25-10-711, the department is 

not liable for attorney fees, including fees for attorneys 

appointed under 40-6-119, or fees of a guardian ad litem 

appointed under 40-6-110. 

NEW SECTION. Section 8. District court proceedings -

objection to tests -- additional tests. 

(1) If an alleged father objects to the procedures for 

or the results of a paternity blood test, he shall file a 

written objection with the court within 20 days after 

service of the notice required by [section 7(3)). The court 

shall order an additional paternity blood test if a written 

objection is filed or at the request of the department. An 

additional test must be performed by the same or another 

expert who is qualified in paternity blood testing. Failure 

of the alleged father to make a timely challenge is 

considered a waiver of any defense tq the test results or 

test procedures, including the chain of custody. 

(2} In any hearing before the court or at trial, 

22 testimony relating to sexual intercourse of the mother with 

23 any person who has been excluded from consideration as a 

24 possible father of the child involved by the results of a 

25 paternity blood test is inadmissible in evidence. 
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(3) When a paternity blood test excludes an alleged 

father from possible paternity, the test shall be conclusive 

evidence of nonpaternity of the alleged father for all 

purposes in the district court. 

NEW SECTION. Section 9. Extension of authority. Any 

existing authority to make rules on the subject ot the 

provisions of [this act] is extended to the provisions of 

[this act]. 

NEW SECTION. Section 10. Codification instruction. 

(Sections 2 through 81 are intended to be codified as dn 

integral part of Title 40, chapter 5, part 2, and the 

provisions of Title 40~ chapter 5, part 2, apply to 

[sections 2 through 81. 

NEW SECTION. Section 11. Severability. If a part of 

{this act) is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of (this 

act) is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

-End-
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SENATE BILL NO. 177 

INTRODUCED BY YELLOWTAIL 

BY-RBe0ES~-9P-~B-BBPAR.MBNP-eP-RBVBN8B 

A BILL FOR AN ACT ENTITLED: "AN ACT CREATING AN 

ADMINISTRATIVE PROCEDURE FOR DETERMINING PATERNITY OF 

CHILDREN RECEIVING CRILD SUPPORT ENFORCEMENT SERVICES FROM 

THE STATE; AUTHORIZING THE DEPARTMENT OF REVENUE TO 

DETERMINE PATERNITY IN CONTESTED AND UNCONTESTED CASES, 

COMPELLING PATERNITY BLOOD TESTS WHEN PATERNITY IS 

CONTESTED' CREATING A REBUTTABLE PRESUMPTION OF PATERNITY 

BASED ON PATERNITY BLOOD TEST RESULTS' EXPEDITING RESOLUTION 

OF CONTESTED PATERNITY CASES IN DISTRICT COURT' AND AMENDING 

SECTION 40-~-201, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-~-201, MCA, is a-nded to read: 

••o-5-201~ Definitions. As used in this part, the 

followinq definitions apply: 

(1) "Alleged father• means a man who is alleged to 

have engaged in sexual intercourse with a child's mother 

during a possible time of conception of the child or a man 

who is presumed to be a child's father under the provisions 

of 40-6-105. 

tltlll "Child" or "dependent child" aeans any person 
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under 18 years of aqe who is not otherwise emancipated, 

self-sup~rting~ married, or a meaber of the armed forces of 

the United States and for whom: 

(a) suppo<t rights are assigned under ~J-2-613, 

(b) a public assistance payment has been made: 

(c) the depart.ent is providing support enforcement 

services under 40-S-201; or 

(d) the d~part•ent has received a referral for 

interstate services from an agency of another state under 

the provisions of the Uniform Reciprocal Enforcement of 

Support Act or under Title IV-0 of the Social Security Act. 

titl!l •oepartment• means the depart~nt of revenue. 

t~tl!l •oirectorw means the director of the department 

of revenue or his authorized representative. 

t4t~ "Disposable earnings• means that part of the 

earnings of any individual remaining after the deduction 

from those earnings of any amount required by law to be 

withheld. 

t5ti§l "District court order• means any judgment O< 

order of the district court of the state of Montana or an 

order of a court of appropriate jurisdiction of another 

state ordering payment of a set or determinable amount of 

support •oney. 

t6t1ll "Earninqs" means compensation paid or payable 

for personal services, whether denominated as wages, salary, 
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co.aisaion, bonus, or otherwise, and specifically includes 

periodic payments under pension or retirement programs or 

insurance policies of any type. •Earnings• specifically 

includes all gain derived from capital, labor, or both 

ca.blned, including profit gained through sale or conversion 

of capital assets. 

ti~i!l •Need• means the necessary costs of food, 

clothing, shelter, and aedical care for 

dependent child or children. 

(9) "Paternity blood test• 

the support of a 

means a test that 

de.anstrates through examination of genetic markers either 

that an alleged father is not the natural father of a child 

or that there is a probability that an alleged father is the 

natural father of a child. Paternity blood tests may include 

but are not limited to the hu.an leukocyte antigen test_~~~~ 

DNA probe technology~ 

t8tl!!l MPublic assistance• means any type of monetary 

or other assistance, including •ed~cal and foster care 

benefits, furnished to a person by a ~tate or county agency, 

regardless of the original source of the assistance. 

t9ti!!l "Responsible pacentM aeans the natural or 

adoptive parent of a dependent child. 

tl8ti!Il "Support debt~ oc "support obligation" means: 

(a) the su• created by the failure to provide support 

to a dependent child under the laws of this state or the 
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decree of any court of appropriate jur 1sdict 1on ordt!r ing a 

sum to be paid as child support; or 

(b) the sum created by a decree or order of any court 

of appropriate jurisdiction ordering a sum to be paid as 

spousal maintenance under chapter 4, part 2, of 

when the judgaent or order requiring payment of 

this title 

maintenance 

also contains a judgment or order requiring payment of child 

support for a child of whom the person 

is the custodial parent. •• 

awarded maintenance 

NEW SECTION. Section 2. Jurisdiction and venue. ( 11 

For purposes of an administrative action brought under 

(sections 2 through 8), personal jurisdiction is established 

in the department over any person who has had sexual 

intercourse in this state that has resulted in the b1rth of 

a child who is the subject of such proceedings and over any 

person subject to the provisions of Rule 48 of the Montana 

Rules of Civil Procedure, including but not limited to the 

child, the child's parents, any person havLng custody of the 

child, and any alleged father. 

(2) Personal jurisdiction over the persons described 

in subsection tl) may be acquired by personal service or by 

service of notice by certified mail. 

( ]) If the child or either parent resides '" this 

state, a hearing under (sections 2 through 81 may b~ held in 

the county where: 

~4~ Sll l 71 
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(a) the child resides; 

(b) either parent resides; or 

(c) the depart•ent or any of its regional offices is 

located. 

NEW SECTION. Section 3. Establis~nt of paternity -

notice of paternity deteraination --contents. (l) When the 

paternity of a child has not been legally established under 

the provisions of Title 40, chapter 6, part 1, or otherwise, 

the department may proceed to establish paternity under the 

provisions of (sections 2 through 8]. An administrative 

hearing held under the provisions of [sections 2 through 8) 

is a contested case within the aeaning of 2-4-102 and is 

subject to the provisions of Title 2, chapter 4, except as 

otherwise provided in (sections 2 through 8]. 

(2) It is presumed to be in the best interest of a 

child to legally determine and establish his paternity. A 

presumption under this subsection may be rebutted by a 

preponderance of the evidence. 

(31 ln any proceeding under [sections 2 through 81, if 

a aan acknowledges his paternity of a child in writing and 

such acknowledgment is filed with the department, the 

department may enter an order establishing legal paternity. 

An acknowledg•ent is binding on a parent who executes it, 

whether or not he is a minor. 

(4) The depart•ent shall commence proceedin9s to 
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of paternity determination. The department mdy nut serve 

such notice unless it has: 

(a) a sworn statement from the child's mother claimlng 

that the alleged father is the child's natural father; 

(b) evidence of the existence of a presumption of 

paternity under 40-6-105; or 

(c) any other reasonable cause to believe that the 

alleged father is the child's natural father. 

(5) Service on the alleged father of the not 1ce of 

paternity determination shall be made QS provided in 

(section 2(211- The notice must include: 

(a) an allegation that the alleged father 1s the 

natural father of the child involved; 

(b) the child's name and place and date of birth; 

(c) the name of the child's mother and the name of the 

person or agency having custody of the child, if other than 

the aother; 

(d) the probable time or period of time during which 

conception took place; 

(e) a statement that if the alleged father fails to 

tiaely deny the allegation of paternity, the quest1on of 

paternity may be resolved against him without further 

notice; 

(f) a statement that if the alleged fdther timely 
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denies the allegation of paternity: 

(i) he is subject to compulsory blood testing; 

(ii) a blood test aay result in a presu~ption of 

paternity; and 

(iii) he may request a trial in district court to 

determine paternity before the final administrative decision 

is made. 

(6) The alleged father may file a written denial of 

paternity with the department within 20 days after service 

of the notice of paternity determination. 

(7) When there is more than one alleged father of a 

child, the department .ay serve a notice of paternity 

determination on each alleged father in the same 

consolidAted proceeding or in separate proceedings. Failure 

to serve notice on an alleged father does not prevent the 

department from serving notice on any other alleged father 

of the same child. 

NEW SECTION. Section 4. EstabVst..ent of paternity --

' adainiatrative hearing -- subpoena. -- caapulaory blood 

testing~ (l) Nhen the department receives a tiaely written 

denial of paternity, it aay order the alleged father to 

appeac for an administcative hearing. The hearing may be 

conducted by teleconferencing methods. If the testimony and 

other supplementary evidence demonstrate a reasonable 

probability that the alleged father had sexual intercourse 
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with the child 1 S lllOther during the probable tim~ of the 

child 1 S conception or if the evidence show~ a ~robable 

existence of a ptesumption under 40-6-1051 the department 

aay issue a subpoena ordering the alleged father to submit 

to paternity blood testing. A reasonable probability of 

sexual intercourse during the possible time of conception 

aay be established by affidavit of the child's mother. 

(2) If the department does not receive a t1mely 

written denial of paternity or if an alleged father fails to 

appear at a scheduled hearing or for a scheduled patetnity 

blood test, the department may enter an order declaring the 

alle9ed father the legal father of the child. The order will 

take effect within 10 days after entry of the default unless 

the alleged father before the tenth day presents good cause 

for failure to make a timely denial or for failure to appear 

at the hearing or to undergo paternity blood testing. The 

department may not enter an order under this section if 

there is more than one alleged father unless the detault 

applies to only one of them and all others hd.ve been 

excluded by the results of paternity blood testing. An order 

issued under the provisions of this section may be set aside 

as provided in [section 6(3)). 

(l) If the rights of others and the interest~ of 

justice so require, the department may apply to dny district 

court under the provisions of 2-4-104 for an order 
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caapelling an alleged father to submit to paternity blood 

teatinq. The court shall hear the matter as expeditiously 

a• possible. If the court finds reasonable cause to believe 

that the alleged father is the natural or presumed father of 

the child, the court shall enter an order compelling the 

alleqed father to sua-it to a paternity blood test. As 

provided in subsection (l), reasonable cause 

established by affidavit of the child"s •other. 

may be 

NEW SECTION. Section 5. Paternity blood teats -- use 

of e•pert's affidavit --effect of test results. (1) The 

departaent shall appoint an expert who is qualified in 

e~aaining genetic markers to conduct any paternity blood 

test required by (section 4). If the issue of paternity is 

referred to the district court under {section 7), the 

expert's completed and certified report of the results and 

conc·lusions of a paternity blood test is admissible as 

evidence without additional testimony by the expert if the 

labo~atory in which the expert ~rformed the test is 

accredited for parenta9e testing by .~Pe American association 

of blood banks. Accreditation may be established by verified 

statement ot reference to published sources. 

(21 An affidavit docu•enting the chain of custody of 

any blood specimen is admissible to establish such chain of 

custody. 

(3) If the scientific evidence resultin9 frOil a blood 
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test: 

(a) conclusively shows that the dlleged tather could 

not have been the natural father, the question of pote[nity 

shall be resolved accordingly. A finding under this 

subsection is sufficient to overcome a presumption created 

by 40-6-105. 

(b) shows a 95' or higher statistical probability of 

paternity, the alleged father is presumed to be the natural 

father of the child. This presumption may be rebutted in an 

appropriate action in district court by a preponderdnce of 

the evidence. 

(c) does not exclude the alleged father and shows less 

than a 95\ statistical probability of patern1ty, the test 

results may be weighed in conjunction with other evidence to 

establish paternity. 

NEW SECTION. Section 6. Effect of order establ1shinq 

paternity-- bi£tb records -- relief froa order. (!) An 

administrative order of the department declaring the 

paternity of a child, docketed as provided in 40-5-227, 

establishes the leqal existence of the parent and child 

relationship for all purposes and confers or 1mposes all 

parental rights, privileges, duties, and obligations. 

(2t Upon the request of the mother or fAther of the 

child, the department shall file a copy of its order with 

the depart•ent of health and environmental science~. ~hlch 
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shall prepare a substitute certificate of birth, if 

necessary, consistent with the administrative order. The 

substitute certificate of birth is subject to the provisions 

of 40-6-123, with references to •court" taken to mean 

•departaent•. 

(3) Except for an order based on a voluntary 

acknowledgaent of paternity, the department aay set aside an 

adainistrative order establishing the paternity of a child 

upon the application of any affected party and upon a 

showing of any of the grounds and within the time frames 

provided in Rule 60(b) of the Montana Rules of Civil 

Procedure. 

(4) An order of the department under (sections 3 

through 6) aay be reviewed under the provisions of Title 2, 

chapter 4, part 7. 

HEW SECTION. Section 7. Referral of paternity issue 

to district court -- record -- parties -- exclusion of other 

.atters -- fees. (1) If the scientific evidence resulting 

from a blood test does not e~c1ude t~e alleged father and he 

continues to deny paternity, the departaent shall refer the 

aatter to the district court for a determination based on 

the contents of the administrative hearing record and any 

further evidence that may be produced at trial. Except as 

otherwise provided in (sections 2 through 8), proceedings in 

the district court shall be conducted pursuant to Title 40, 
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chapter 6, part 1. 

(2) The administrative record must include: 

(a) a copy of the notice of paternity determination 

and the return of service thereof; 

(b) the alleged father's written denial of paternity, 

if any; 

(c) the transcript of the administrative hearing; 

(d) the paternity blood test results and any report of 

an expert based an the results: and 

(e) any other relevant information. 

(3) Upon filing of the record with the district court·, 

the court acquires jurisdiction over the parties as if they 

had been served with a summons and complaint. The department 

shall serve written notice upon the alleged father as 

provided in (section 2 (2) I that the issue of paternity has 

been referred to the district court for determination. 

(4) In a proceeding in the district court, the 

department shall appear on the issue of patern1ty only. The 

court may not appoint a guardian ad litem for the child 

unless the court in its discretion determines that such an 

appointment is necessary and in the best interest of the 

child. Neither the mother nor the child 1s a necessary 

pa[ty, but either may testify as a witness. 

(5) No other matter may be joined with an get ton to 

deter•ine the existence or nonexistence of the p.u-ent and 
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child relationship under this sectiort. The parties shall 

institute an independent action to address other issues, 

including visitation and custody. 

(6) Except as provided in 25-10-711, the department is 

not liable for attorney fees, including fees for attorneys 

appointed under 40-6-119, or fees of a guardian ad litem 

appointed under 40-6-110. 

NEW SECTION. Section 8. District court proceedin9s -

objection to tests -- additional tests. 

(1) If an alleged father objects to the procedures for 

or the results of a paternity blood test, he shall file a 

written objection with the court within 20 days after 

service of the notice required by (section 7(3)}. The court 

shall order an additional paternity blood test if a written 

objection is filed or at the request of the department. An 

additional test must be performed by the same or another 

expert who is qualified in paternity blood testing. Failure 

of the a11e9ed father to make a timely challenge is 

considered a waiver of any defense tq the test results or 

test procedures, including the chain of custody~ 

(2) In any hearing before the court or at trial, 

22 testimony relating to sexual intercourse of the mother with 

23 any person who has been excluded from consideration as a 

24 possible father of the child involved by the results of a 

2~ paternity blood test is inadmissible in evidence. 
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(3) When a paternity blood test excludes dn dlleged 

father from possible paternity, the test shall be ~unclusive 

evidence of nonpaternity of the alleged father for all 

purposes in the district court. 

NEW SECTION. Section 9. Eatension of authority. Any 

ex1sting authority to make rules on the subJect of the 

provisions of [this act) is extended to the provisions ot 

[this act!. 

NE'ii SECTION. Section 10. Codification instruction. 

{Sections 2 through 81 are intended to be codit1ed ~s dn 

integral part of Title 40, chapter 5, part 2, and the 

provisions of Title 40, chapter 5, part 2, apply to 

{sections 2 through 8). 

NE'ii SECTION. Section 11. Severability. If " part of 

(this actl is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part ot (this 

act) is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

-End-
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