
SENATE BILL NO. 169 

INTRODUCED BY BENGTSON, GALT, STORY, STIMATZ, SPAETH, 
MARKS, BRADLEY, IVERSON 

IN 

JANUARY 17, 1989 

FEBRUARY 14, 1989 

FEBRUARY 15, 1989 

FEBRUARY 16, 1989 

FEBRUARY 17, 1989 

FEBRUARY 18, 1989 

IN 

FEBRUARY 18, 1989 

FEBRUARY 20, 1989 

FEBRUARY 27, 1989 

MARCH 21, 1989 

MARCH 27, 1989 

MARCH 29, 1989 

THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON AGRICULTURE, LIVESTOCK & IRRIGATION. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 49; NOES, 0 . 

TRANSMITTED TO HOUSE. 

THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON AGRICULTURE, LIVESTOCK & IRRIGATION. 

FIRST READING. 

ON MOTION, TAKEN FROM AGRICULTURE AND 
REREFERRED TO COMMITTEE ON JUDICIARY. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN AS 
AMENDED. 

THIRD READING, CONCURRED IN. 
AYES, 75; NOES, 21. 



APRIL 4, 1989 

APRIL 6, 1989 

RETURNED TO SENATE WITH AMENDMENTS. 

IN THE SENATE 

RECEIVED FROM HOUSE. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT A WATER 

JUDGE MAY ISSUE A TEMPORARY PRELIMINARY DECREE IN THOSE 

BASINS IN WBICH ADJUDICATION OF CLAIMS FOR FEDERAL OR INDIAN 

WATER RIGHTS IS PRECLUDED BY THE SUSPENSION OF ADJUDICATION 

UNDER 85-2-217: PROVIDING FOR OBJECTIONS AND HEARINGS ON 

TEMPORARY PRELIMINARY DECREES: INCREASING THE TIME LIMIT FOR 

REQUESTING A HEARING ON A TEMPORARY PRELIMINARY DECREE OR A 

PRELIMINARY DECREE: AMENDING SECTIONS 85-2-231 THROUGH 

85-2-233, KCA: ANO PROVIDING AN EFFECTIVE DATE AND AN 

APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-231, MCA, is amended to read: 

•as-2-231. P~eliminary Temporary preliminary and 

preliminary decree. (1) 1!1 The water judge shall issue a 

preliminary decree. The preliminary decree shall be based 

on: 

tatlil the statements of claim before the water judge; 

tbt(ii) the data submitted by the department; 

tet(iii) the contents of compacts approved by the 

Montana legislature and the tribe or federal agency or, 

lacking an approved compact, the filings for federal and 
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LC 0683/01 

Indian reserved rights: and 

tdt~ any additional data obtained by the water 

judge. 

~ The preliminary decree shall be issued within 90 

days after the close of the special filing period set out in 

85-2-702(3) or as soon thereafter as is reasonably feasible. 

~ This section does not prevent the water judge from 

issuing an interlocutory decree or other temporary decreeL 

pursuant to 85-2-321 or as provided in subsection _L~ 

this section, or if such a decree is otherwise necessary for 

the orderly administration of water rights prior to the 

issuance of a preliminary decree. 

(2) A preliminary decree may be issued for any 

hydrologically interrelated portion of a water division, 

including but not limited to a basin, subbasin, drainage, 

subdrainage, stream, or single source of supply of water, at 

a time different from the issuance of other preliminary 

decrees or portions of the same decree. 

( 3) The preliminary decree shall contain the 

information and make the determinations, findings, and 

conclusions required for the final decree under 85-2-234. 

The water judge shall include in the preliminary decree the 

contents of a compact negotiated under the provisions of 

part 7 that has been approved by the legislature 

tribe or federal agency. 

and the 

-2-
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(4) If the water judge is satisfied that the report of 

the water master meets the requirements for the preliminary 

decree set forth in subsections (1) and (3)T and is 

satisfied with the conclusions contained in the report~ the 

water judge shall adopt the report as the preliminary 

decree. If the water judge is not so satisfied, he may, at 

his option, recommit the report to the master with 

instructions, or modify the report and issue the preliminary 

decree. 

(5) In a basin in which adjudication of claims for 

federal or Indian water rights is precluded by the 

suspension of adjudication under 85-2-217, the water judge 

may issue a temporary preliminary decree in accordance with 

the requirements of this section. The temporary preliminary 

decree shall address all claims in the basin except those 

affected by the suspension required by 85-2-217. 

(6) In issuing a subsequent preliminary decree, the 

water judge shall use the temporary preliminary decree 

issued under subsection (5). The preliminary decree, when 

issued, shall supersede and replace the temporary 

preliminary decree." 

Section 2. Section 85-2-232, MCA, is amended to read: 

"85-2-232.. Av~ilability of temporary preliminary or 

preliminary decree. (1) The water judge shall send to the 

department a copy of ~he any temporary preliminary decree or 
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preliminary decree to-the-department issued for a subbasin, 

and the water judge shall serve by mail a notice of 

availability of the temporary preliminary decree or 

preliminary decree to each person who has filed a claim of 

existing right within the decreed subbasin and to the 

purchaser under contract for deed, as defined in 70-20-115, 

of property in connection with which a claim of existing 

right has been filed within the decreed subbasin or, in the 

Powder River Basin, to each person who has filed a 

declaration of an existing right. The water judge shall 

enclose with the notice an abstract of the disposition of 

such person's claimed or declared existing right. The notice 

of availability shall also be served upon those issued or 

having applied for and not having been denied a beneficial 

water--~se permit to beneficially use water within the 

decreed subbasin pursuant to Title 85, chapter 2, part 3, 

those granted a reservation within the decreed subbasin 

pursuant to 85-2-316, or other interested persons who 

request service of the notice from the water judge. The 

clerk or person designated by the water judge to ~ail the 

notice shall make a general certificate of mailing 

certifying that a copy of the notice has been placed in the 

United States mail, postage prepaid, addressed to each party 

required to be served notice of the temporary preliminary 

decree or preliminary decree. Such certificate shall be 

-4-
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conclusive evidence of due and legal notice of entry of 

decree. 

(2) Notice of the availability of a temporary 

preliminary decree or preliminary decree must also be 

published at least once each week for 3 consecutive weeks in 

at least three newspapers of general circulation which in 

total cover the water division or divisions in the general 

stream basin in which the decreed subbasin is located. 

t~tlll Any person may obtain a copy of the temporary 

preliminary decree or preliminary decree upon payment of a 

fee of $20 or the cost of printing, whichever is greater, to 

the water judge." 

Section 3. Section 85-2-233, MCA, is amended to read: 

waS-2-233. Hearing on temporary preliminary decree or 

preliminary decree. (1) 1!1 Hpon-objeetion-to-tne For good 

cause shown, a hearing shall be held before the water judge 

on any objection to a tempora~y preliminary decree or 

preliminary decree by~ 

lil the department,L 

1!!1 a person named in the temporary preliminary decree 

or preliminary decree,L er 

(iii) any e~~er person7--for--good--ea~~e--~hown7-~he 

departmen~-or-s~eh-perso~-i~-en~itied-ee-a--heari~g--eh~reen 

berore--th~--wae~r--;Hdgeo within the subbasin entitled to 

receive notice under 85-2-232(1)1 or 
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(iv) any other person who claims rights to the use of 

water from sources in other subbasins ___ that ___ ~J-~ 

hydrologically connected to the sources within the decreed 

subbasin and who would be entitled to receive notice under 

85-2-232 if his claim or claims were from sourc~? wit~ln the 

decreed subbasin. 

(b) No objection seeking to reopen and review any 

matter previously litigated and resolved as the result of 

any p~evious objection process is allowed, unless the 

objection is by an Indian tribe or federal agency that 

commenced negotiations pursuant to 85-2-702 or 85-2-703 at 

the time the matter was litigated. A tribe or federal agency 

that commenced negotiations at the time the matter was 

litigated is entitled to the benefits of the suspension 

provided under 85-2-217. 

(2) If a hearing is requested, ~~eh the request must 

be filed with the water judge within 99 180 days after 

no~iee--o£ entry of the temporary preliminar~ecree or 

preliminary decree. The water judge may, for good cause 

shown, extend this time limit an up to two additional 99 

day~ 90-day periods if application for the an extension is 

made within 99 180 days after notice of entry of the 

tern~~ preliminary decree or preliminary decree. 

(3) The request for a hearing shall contain a precise 

statement of the findings and conclusions in the temporary 
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preliminary decr~e or preliminary decree with which the 

department or person requesting the hearing disagrees. The 

request shall specify the paragraphs and pages containing 

the findings and conclusions to which objection is made. The 

request shall state the specific grounds and evidence on 

which the objections are based. 

(4) Upon expiration of the time for filing objections 

and upon timely receipt of a request for a hearing, the 

water judge shall notify each party named in the temporary 

preliminary decree or preliminary decree that a hearing has 

been requested. The water judge shall fix a day when all 

parties who wish to participate in future proceedings must 

appear or file a statement. The water judge shall then set a 

date for a hearing. The water judge may conduct individual 

or consolidated hearings. A hearing shall be conducted as 

for other civil actions. At the order of the water judge a 

hearing may be conducted by the water master, who shall 

prepare a report of the hearing as provided in M.R.Civ.P., 

Rule 53(e). 

(5} Failure to object under subsection (1} to a 

compact negotiated and ratified under 85-2-702 or 85-2-703 

bars any subsequent cause of action in the water court. 

(6) If the court sustains an objection to a compact, 

it may declare the compact void. The agency of the United 

States, the tribe, or the United States on behalf of the 
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tribe party to the compact shall be permitted 6 months after 

the court's determination to file a statement of claim, as 

provided in 85-2-224, and the court shall thereafter issue a 

new preliminary decree in accordance with 85-2-231; 

provided, however, that any party to a compact declared void 

may appeal from such determination in accordance with those 

procedures applicable to 85-2-235, and the filing of a 

notice of appeal shall stay the period for filing a 

statement of claim as required under this subsection.
11 

NEW SECTION. Section 4. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of (this 

act) is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 5. Effective date. [This act] is 

effective on the latest date on which any of the following 

occur: 

(1) passage and approval of [this act], __ Bill No. 

(LC 684], Bill No. [LC 685], or __ Bill No. [LC 686]; 

or 

(2) a final determination of failure to receive 

passage and approval of __ Bill No. __ [LC 684], Bill No. 

[LC 685], or __ Bill No. [LC 686]. 

NEW SECTION. Section 6. Applicability. (This act] 

-8-
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1 applies to any temporary preliminary decree or preliminary 

2 decree issued on or after [the effective date of this act]. 

-End-
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STATE OF HONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB169, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An Act providing that a water judge may issue a temporary preliminary decree in those basins in which adjudication 
of claims for federal or Indian water rights is precluded by the suspension of adjudication under 85-2-217; 
providing for objections and hearings on temporary preliminary decrees; increasing the time limit for requesting a 
hearing on a temporary preliminary decree or a preliminary decree; amending Sections 85-2-231 through 85-2-233, 
MCA; and providing an effective date and an applicability date. 

FISCAL IMPACT: None 

BlmGET DIRECTOR 1 DATE 
AND PROGRAM PLANNING 

<:.r -~ > ! ) 
J,-.L.:Tll.€--v ,d ,.;j_ - 2f-f1 

ESTHER DATE 

Fiscal Note for SB169, as introduced 

58 !6'1 
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APPROVED BY COMMITTEE 
ON AGRICULTURE LIVESTOCK 
& IRRIGATION 

SENATE BILL NO. 169 

INTRODUCED BY BENGTSON, GALT, STORY, STIMATZ, SPAETH, 

MARKS, BRADLEY, IVERSON 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT A WATER 

JUDGE MAY ISSUE A TEMPORARY PRELIMINARY DECREE IN THOSE 

BASINS IN WHICH ADJUDICATION OF CLAIMS FOR FEDERAL OR INDIAN 

WATER RIGHTS IS PRECLUDED BY THE SUSPENSION OF ADJUDICATION 

UNDER 85-2-217; PROVIDING FOR OBJECTIONS AND HEARINGS ON 

TEMPORARY PRELIMINARY DECREES; INCREASING THE TIME LIMIT FOR 

REQUESTING A HEARING ON A TEMPORARY PRELIMINARY DECREE DR A 

PRELIMINARY DECREE; AMENDING SECTIONS 85-2-231 THROUGH 

85-2-233 AND 85-2-235, MCA; AND PROVIDING AN EFFECTIVE DATE 

AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-231, MCA, is amended to read: 

"85-2-231. Pret~m±"~ry Temporary preliminary and 

preliminary decree. (l) A WATER JUDGE MAY ISSUE A TEMPORARY 

PRELIMINARY DECREE PRIOR TO THE ISSUANS:_E OF A PRELIMINARY 

DECREE IF THE TEMPORARY PRELIMINARY DECREE IS NECESSARY FOR 

THE ORDERLY ADJUDICATION OR ADMINISTRATION OF WATER RIGHTS. 

t±tiil ~ The water judge shall issue a preliminary 

decree. The preliminary decree shall be based on: 

tat@ the statements of claim before the water judge; 

~n• !ooiotat••• c""""" 
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tbti!ll the data submitted by the department; 

tctll!ll the contents of compacts approved by the 

Montana legislature and the tribe or federal agency or, 

lacking an approved compact, the filings for federal and 

Indian reserved rights; and 

tdt~ any additional data obtained by the water 

judge. 

1£1 The preliminary decree shall be issued within 90 

days after the close of the special filing period set out in 

85-2-702{3) or as soon thereafter as is reasonably feasible. 

l£l This section does not prevent the water judge from 

issuing an interlocutory decree or other temporary decree~ 

pursuant to 85~2-321 or as P~9.-~-~~ed in subsection .f.2..i ill of 

this section, or if such a decree is otherwise necessary for 

the orderly administration of water rights prior to the 

issuance of a preliminary decree. 

t~tlll A preliminary decree may be issued for any 

hydrologically interrelated portion of a water division, 

including but not limited to a basin, subbasin, drainage, 

subdrainage, stream, or single source of supply of water, at 

a time different from the issuance of other preliminary 

decrees or portions of the same decree. 

t3till The preliminary decree shall contain the 

information and make the determinations, findings, and 

conclusions required for th~ final decree under 85-2~234. 

-2- SB 169 
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The water judge shall include in the preliminary decree the 

contents of a compact negotiated under the provisions of 

part 7 that has been approved by the legislature and the 

tribe or federal agency. 

t4tlil If the water judge is satisfied that the report 

of the water master meets the requirements for the 

preliminary decree set forth in subsections (1) and (3) 7 and 

is satisfied with the conclusions contained in the report, 

the water judge shall adopt the report as the preliminary 

decree. If the water judge is not so satisfied, he may, at 

his option, recommit the report to the master with 

instructions, or modify the report and issue the preliminary 

decree. 

±~±::__-:-_T r'l_:~.~~~ ± n- ±n-whieh-:=l!dj~d±~at ion --o£--e%aim~--£or 

£edet'o!_~_-:_::-_ot"- -- i ndier~--wo ~er-- ri9nt~_-:-_- i:~- -pree-% ttded--by-- the 

~~_pen~h.,n-~£-e:d;tt~!~~f::io~_::.t;tf'l:der-85-~:!_!_~,-t~::_!!ater=;ttdge 

~'!!.:'.=--i ~ ~ tt e-a-~ em_po t" a r r pre% im_i:_ f'ta ~I.:~~..!::~-~~~!_'!: ae eo rda nee -w± t h 

!'~~--t"eqtt±rement~::-o~-::~i"!!.::s-=~eet.!.~?_!_!_~.-:~!!_~--t:~~;-_a~-:_-~_!_~_!i_~±nery 

~eeree--~hall--a~~re~~--a%±-ela~m~-if'l-tne-ba~in-exeept-tho~e 

affeeted-by-the-~tt~p~n~±on-reqttired-~-85-~-~TTo 

(6) In issuing a subseguen~__E~eljminary decree, the 

water judge shall tt~e--the--tempot"ary--prelimtnet"y-deet"ee 

i~~tted--ttnder--~ttbsee~ion--t5to INCORPORATE THE TEMPORARY 

PRELIMINARY DECREE FOR THE BASIN AS MODIFIED BY OBJECTIONS 

AND HEARINGS. [THE TEMPORARY PRELIMINARY DECREE OR 
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PRELIMINARY DECREE, AS MODIFIED AFTER OBJECTIONS AND 

HEARINGS, IS CONCLUSIVE, ENFORCEABLE, AND ADMINISTRABLE 

ACCORDING TO ITS TERMS AMONG PARTIES ORDERED BY THE WATER 

JUDGE UNDER 85-2-406.} The preliminary decree, vhen--i~~tted 

AS MODIFIED AFTER OBJECTIONS AND HEARINGS, shall UPON 

ISSUANCE supersede and replace the temporary preliminary 

decree ... 

Section 2. Section 85-2-232, MCA, is amended to read: 

"85-2-232. Availability of temporary prelimina~~ 

preliminary decree. (1) The wdter judge shall send to the 

department a copy of ~h~ any temporary prelimjnary decree or 

preliminary decree ~o-th~-depat"~m~nt issued for a ~ttM~tt~i" 
~----

BASIN, ar.d the water judge shall serve by mail a notice of 

availability of the temporar _ _y_ ~imi~.?rY decree or 

preliminary decree to each person who has filed a claim of 

existing right with_!~-· Sb..~-si~creed ~tt~be.:!.!." BASIN and to the 

purchaser under contract for deed, as defined in 70-20-115, 

of property in connection with which a claim of existing 

right has been filed within the decreed ~tlhbas±n BASIN or, 

in the Powder River Basin, to each person who has filed a 

declaration of an existing right. The water judge shall 

enclose with the notice an abstract of the disposition of 

such person's claimed or declared existing right. The notice 

of availability shall also be served upon those issued ot 

having applied for and not having been denied a ~~nefie~a~ 

-4- SB 169 
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wa~er--~8e permit to beneficially use water within the 

decreed s~bb~~i~ ~ASIN pursuant to Title 85, chapter 2, part 

3, those granted a reservation within the decreed snbbasin 

BASIN pursuant to 85-2-316, or other interested persons who 

request service of the notice from the water judge. The 

clerk or person designated by the water judge to mail the 

notice shall make a general certificate of mailing 

certifying that a copy of the notice has been placed in the 

United States mail, postage prepaid, addressed to each party 

required to be served notice of the temporary prelimin~ 

decree or preliminary decree. Such certificate shall be 

conclusive evidence of due and legal notice of entry of 

decree. 

( 2) Notice of the availability of a eemporary 

prelim±nary--deeree--or preliminary decr~e must also be 

published at least once each week for 3 consecutive weeks in 

at least three newspapers of general circulation which in 

eotar cover the water division or divisions ±~--the--generar 

~tream-ba~in in which the decreed s~bba~±n BASIN is located. 

THIS NOTICE_MUST BE PROVIDED BEFORE THE FINAL DECREE FOR THE 

BASIN IS ISSUED. 

tZtlll Any person may obtain a copy of the temporary 

preliminary_~ecree or preliminary decree upon payment of a 

fee of $20 or the cost of printing, whichever is greater, to 

the water ju<lge.'' 
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Section 3. Section 85-2-233, MCA, is amended to read: 

"85-2-233. Bearing'on tempo!ary preliminary decree or 

preliminary decree. (l) ~ Hpon-ob;eetion-to-tne For good 

cause shown, a hearing shall be held before the W<?t:~-.£ __ j_~~~ 

on any objection to a temporary preliminary decree or 

preliminary decree by~ 

ill the department,~ 

(ii) a person named in the temporary preliminary decree 

or preliminary decree 7 L or 

{iii) any other personr--Eor--9ood--e8~~e--~hown 7 --ene 

d~partment--or--sneh-per~on-~~-e~~±~ied-to-~-hearin9-thereo~ 

~erore-the-water-j~d9@• within the sttbbasin BASIN entitled 

to receive notice under 85-2-232(1}; or 

(iv) any other person w~o claims ri_g_hts to the use o_f 

water from sources in other ~~bba~in~ BASINS that are 
-------- ---- ---

hydrologically connected to the sources within the decreed 

~ttbba~±n BASIN and who would be entitled to receive notice 

under 85-2-232 if his claim or claims were from sources ---------

within the decreed ~tlbba~in BASIN. 
----- -------- -----

{~) No-ebjeetion-seek+n9~~~e--reopen--and--re~iew--any 

mat ter--t'reviott~ l:y-- -l: l:: t t gated -.::_a nd-re3ol-¥ed-a ~-the-re~t2 ±t-or 

a~y--prevl::otl3--ob;ect±o~--proce~~--i~--a!-±o~e~,--t:tnl:e~~--the 

objeet ±on-- i ~--by--a~-- f~a±t!tn-- tr:i:be--or-£_~dere t -agent":y- that 

eomme~eed-negot:i:at±one-ptlrstlant-to-es-z-~~Z-or--85-~-183--at 

th~_:- ~-~~e-eh'= -mot ter -we~-±i ~_!~toed o-Pt- t r -r.be-or- federal- a__9_en~y 

-6- SB 169 
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1 t~~t--eemm~need--negot±at~on~--at--the--t~me--the-matter-we~ 

2 %±t±g8ted-±~-ent±t%ed-to--the--bene£±t~--o£--the--~tlspen~ien 

3 pro~±ded--~"der--65-<-<±7~ A PERSON DOES NOT WAIVE THE RIGHT 

4 TO()BJEf_T ~1(} _!\_ PI3._~~I,_IMINARY DECREE BY FAILING TO OBJECT TO A 

TEMPORARY PRELIMINARY 
- -·------- -- A PERSON MAY NOT DECREE. HOWE~ER, 

6 RAISE AN OBJECTION TO A MATTER IN A PRELIMINARY DECREE IF HE 

7 WAS A PARTY TO THE MATTER PREVIOUSLY LITIGATED AND RESOLVED 
. ·-·------·-· -

8 AS ·rHE RESULT OF AN OBJECTION RAISED IN A TEMPORARY 
~----- --~ .. --------

9 PRELIMINARY DECREE. -- ~--

10 [(C) A PERSON WHO HAS RECEIVED NOTICE OF THE 

ll AVAILABILITY OF A TEMPORARY PRELIMINARY DECREE WAIVES THE 

12 RIGHT TO OBJECT TO THE ENFORCEMENT OF THE TEMPORARY 
------ -----

13 PRELIMINARY DECREE UNDER 85-2-406 IF HE FAILED TO OBJECT TO 

l4 A TEMPORARY PRELIMINARY DECREE.] 

15 (2) If a hearing is requested, ~tle~ ~he request must 

16 be filed with the water judge within 9B 180 days after 

17 not±ee-of entry of the temporary preliminary decree or 

18 preliminary decree. The water judge may, for good cause 

19 shown, extend this time limit an up to two additional 99 

20 day~ ~-~ay periods if application for ~he an extension is 

21 made w:i:- ~ h i-n- 99-- i 89 --rle.y .s--a t-ter-- not i-ce- -ot- -ent: r y- -ot---t i'1e 

22 tempor.!_!y~-2re!i:mi-nt:~~ry-deeree-or-preii:m:i:nary~deeree PRIOR _!Q 

23 EXPIRATION OF THE ORIGINAL 180-DAY PERIOD OR ANY EXTENSION 

24 OF IT. 

25 (J) The request for a hearing shall contain a precise 
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statement of the findings and conclusions in the temporary 

preliminary decree or preliminary decree with which the 

department or person requesting the hearing disagrees. The 

request shall specify the paragraphs and pages containing 

the findings and conclusions to which objection is made. The 

request shall state the specific grounds and evidence on 

which the objections are based. 

(4) Upon expiration of the time for filing objections 

and upon timely receipt of a request for a hearing, the 

water judge shall notify each party named in the temporary 

~~minary decree or preliminary decree that a hearing has 

been requested. The water judge shall fix a day when all 

parties who wish to participate in future proceedings must 

appear or file a statement. The water judge shall then set a 

date for a hearing. The water judge may conduct individual 

or consolidated hearings. A hearing shall be conducted as 

for other civil actions. At the order of the water judge a 

hearing may be conducted by the water master, who shall 

prepare a report of the hearing as provided in M.R.Civ.P .• 

Rule 53(e). 

(5) Failure to object under subsection (1) to a 

compact negotiated and ratified under 85-2-702 or 85-2-703 

bars any subsequent cause of action in the water court. 

(6) If the court sustains an objection to a compact, 

it may declare the compact void. The agency of the United 
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States, the tribe, or the United States on behalf of the 

tribe party to the compact shall be permitted 6 months after 

the court's determination to file a statement of claim, as 

provided in 85-2-224, and the court shall thereafter issue a 

new preliminary decree in accordance with 85-2-231; 

provided, however, that any party to a compact declared void 

may appeal from such determination in accordance with those 

procedures applicable to 85-2-235, and the filing of a 

notice of appeal shall stay the period for filing a 

statement of claim as required under this subsection.'' 

SECTION 4. SECTION 85-2-235, MCA, IS AMENDED TO READ: 

"85-2-235. Appeals from final decree. A person whose 

existing rights and priorities are determined in the final 

decree may appeal the determination only if: 

(1) he requested a hearing and appeared and entered 

objections to the temporary prelimina~y decree or the 

preliminary decree: or 

(2) his rights or priorities as determined in the 

temporary preliminary decree or the preliminary decree were 

20 alee~ed affected as the result of 8-hear±ng-reqtle~ted ~ 

21 objection filed by another person." 

22 NEW SECTION. SECTION 5. COC)RDINATION INSTRUCTION. IF 

23 SENATE BILL NO. 166 [ LC 684] IS NOT PASSED AND APPROVED, THE 

24 BRACKETED LANGUAGE IN (SECTION l OF THIS ACT] IS VOID. 

25 NEW SECTION. Section 6. Severability. If a part of 
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[this act] is invalid, all valid parts that are severable 

from the invalid part remain in o2Efect. If a part of [this 

act] is invalid in one or more nf its applications, the part 

remains in effect in all vdlid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 7. Effective date. [This act] is 

effective on the latest date on which any of the following 

occur: 

(1) passage and approval of [this act], Bill No. 

[LC 684],--~Bill-Ne~~-tb€-&65f7 or Bill No. [LC 686]; 

or 

(2) a final determination of failure to receive 

passage and approval of __ Bill No. __ [LC 684]~-==Bill-No•== 

tb€-685t7 or Bill No. [LC 686]. 

NEW SECTION. Section 8. Applicability. [This act] 

applies to any temporary preliminary decree or preliminary 

decree issued on or after (the effective date of this act]. 

-End-
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SENATE BILL NO. 169 

INTRODUCED BY BENGTSON, GALT, STORY, STIMATZ, SPAETH, 

MARKS, BRADLEY, IVERSON 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT A WATER 

JUDGE MAY ISSUE A TEMPORARY PRELIMINARY DECREE IN-~H6SB 

BASINS-IN-WHfEH-ABdBBIEA~I6N-BP-EbAIMS-P6R-PBBBRAb-6R-INBIAN 

WA~BR-RISH~S-IS-PRBEbBBBB-B~-~HB-SBSPBNSI6N-6P--ABoBBIEA~I6N 

BNBBR--85-i-i%~ IF THE DECREE IS NECESSARY FOR THE ORDERLY 

ADJUDICATION OR ADMINISTRATION OF WATER RIGHTS; PROVIDING 

FOR OBJECTIONS AND HEARINGS ON TEMPORARY PRELIMINARY 

DECREES; INCREASING THE TIME LIMIT FOR REQUESTING A HEARING 

ON A TEMPORARY PRELIMINARY DECREE OR A PRELIMINARY DECREE; 

AMENDING SECTIONS 85-2-231 THROUGH 85-2-233 AND 85-2-235, 

MCA; AND PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY 

DATE~" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-231, MCA, is amended to read: 

•as-2-231. Prelim~nary Temporary preliminary and 

preliminary decree. {1) A WATER JUDGE MAY ISSUE A TEMPORARY 

PRELIMINARY DECREE PRIOR TO THE ISSUANCE OF A PRELIMINARY 

DECREE IF THE TEMPORARY PRELIMINARY DECREE IS NECESSARY FOR 

THE ORDERLY ADJUDICATION OR ADMINISTRATION OF WATER RIGHTS. 

t%t111 ~ The water judge shall issue a preliminary 

~ ..... LOO'mr;•o Counal 
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decree. The preliminary decree shall be based on: 

tatl!l the statements of claim before the water judge; 

tbti!!l the data submitted by the department; 

tet(iii} the contents of compacts approved by the 

Montana legislature and the tribe or federal agency or, 

lacking an approved compact, the filings for federal and 

Indian reserved rights; and 

tdtliYl any additional data obtained by the water 

judge. 

121 The preliminary decree shall be issued within 90 

days after the close of the special filing period set out in 

85-2-702(3) or as soon thereafter as is reasonably feasible. 

1£1 This sec~ion does not prevent the water judge from 

issuing an interlocutory decree or other temporary decreeL 

pursuant to 85-2-321 or as provided in subsection ~ 1!1 of 

this section, or if such a decree is otherwise necessary for 

the orderly administration of water rights prior to the 

issuance of a preliminary decree. 

tzt11l ~ preliminary decree may be issued for any 

hydrologically interrelated portion of a water division, 

including but not limited to a basin, subbasin, drainage, 

subdrainage, stream, or single source of supply of water, at 

a time different from the issuance of other preliminary 

decrees or portions of the same decree. 

t3tl!l The preliminary decree shall contain the 
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information and make the determinations, findings, and 

conclusions required for the final decree under 85-2-234. 

The water judqe shall include in the preliminary decree the 

contents of a compact neqotiated under the provisions of 

part 7 that has been approved by the legislature and the 

tribe or federal agency. 

t4t12l If the water judge is satisfied that the report 

of the water master meets the requirements for the 

preliminary decree set forth in subsections (1) and (3) 7 and 

is satisfied with the conclusions contained in the report, 

the water judge shall adopt the report as the preliminary 

deer~@~ If the water judge is not so satisfied, he may, at 

his option, recommit the report to the master with 

instructions, or modify the report and issue the preliminary 

decree .. 

t5t--fft--e--bestft--ift--whieh-8ejudieetioft-er-claims-rer 

fed rre: ±--er--ll'ld ±aft--"8 ter---ri~ n t s~- t: s--p!'e-e_l uded-~-by---~he 

sas~el'lsieft--ef--edj~d±eatiel'l-~l'lder-85-~-i~~,-the-wa~er-iHdge 

~ay-iss~e-a-tempo!'ary-pr@limil'lary-d~eree-il'l-aeeerdanee-~wi~h 

the--_reqtd:rem.el'lts-e.f-thi-s-seet:iel'l-.-'Phe-t:emporarr-pre±imil"'ttry 

eeeree-~ha%1-address-all-elaims-il'l-th~--basin--exee~t--those 

affeete~-by-t~e-s~spensien-reg~ired-by-85-l-il~• 

(6) In issuing a subsequent preliminary decree, the 

water judge shall Hse--~he--~e•porary~-prei±minary--deeree 

iss~e~--Hn~er--sHbseetion--t5t• INCORPORA~£ THE TEMPORARY 
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PRELIMINARY DECREE FOR THE BASIN AS MODIFIED BY OBJECTIONS 

AND HEARINGS. (THE TEMPORARY PRELIMINARY DECREE OR 

PRELIMINARY DECREE, AS MODIFIED AFTER OBJECTIONS AND 

HEARINGS, IS CONCLUSIVE, ENFORCEABLE, AND ADMINISTRABLE 

ACCORDING ~0 ITS TERMS AMONG PARTIES ORDERED BY THE WATER 

JUDGE UNDER 85-2-406./ The preliminary decree, when-isstted 

AS MODIFIED AFTER OBJECTIONS AND HEARINGS, shall ~ 

ISSUANCE supersede and replace the temporary preliminary 

decree." 

Section 2. section 85-2-232, MCA, is amended to read: 

•ss-2-232. Availability of temporary preliminary or 

preli•inary decree. ( l) The water judge shall sertd co •. the 

department a copy of ~h~ any temporary preliminary decree or 

preliminary decree to-the-departme~t issued for a SHbbast~ 

BASIN, and the water judge shall serve by mail a 

availability of the temporary preliminary 

notice of 

decree or 

prelimina£y decree to each person who has filed a claim of 

existing right within the decreed ettb&a~i" BASIN and to the 

purchaser under contract for deed, as defined in 70-20-115, 

of property in connection with which a claim of existing 

right has been filed within the decreed subbas±ft BASIN or, 

in the Powder River Basin, to each person who has filed a 

declaration of an existing right. The water judge shall 

enclose with the notice an abstract of the disposition of 

such person's claimed or declared existing right. The notice 
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of availability shall also be served upon those issued or 

having applied for and not having been denied a b~~eEieiai 

W8~~r-~se permit to beneficially use water within the 

decreed e~bbasin BASIN pursuant to Title 85, chapter 2, part 

3, those granted a reservation within the decreed s~bbasi~ 

BASIN pursuant to 85-2-316, or other interested persons who 

request service of the notice from the water judge. The 

clerk or person designated by the water judge to mail the 

notice shall make a general certificate of mailing 

cer·tifying that a copy of the notice has been placed in the 

United States mail, postage prepaid, addressed to each party 

required to be served notice of the temporary preliminary 

decree or preliminary decree. Such certificate shall be 

conclusive evidence of due and legal notice of entry of 

decree. 

(2) Notice of the availability of a ~empo1."tt:ry 

prei±mina~y--deeree--or preliminary decree must also be 

published at least once each week for 3 consecutive weeks in 

at least three newspapers of general circulation which in 

~o~al cover the water division or divisions in-ehe-gene~ar 

s~ream-basin in which the decreed ~~bba~in BASIN is located. 

THIS NOTICE MUST BE PROVIDED BEFORE THE FINAL DECREE FOR THE 

BASIN IS ISSUED. 

t~till Any person may obtain a copy of the temporary 

preliminary decree or preliminary decree upon payment of a 
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fee of $20 or the cost of printing, whichever is greater, to 

the water judge." 

Section 3. Section 85-2-233, MCA, is amended to read: 

"85-2-233. Hearing on temporary preliminary decree or 

preliminary decree~ (1) ~ epon-ob;eeeion-eo-ehe For good 

cause shown, a hearing shall be held before the water judge 

on any objection to a temporary preliminary decree or 

preliminary decree by~ 

1!1 the department,; 

1l!l a person named in the temporary preliminary decree 

or preliminary decree,L or 

(iii) any o~he~ person,--£or--9ood--ea~~e--~hown,-the 

departm~ft~-o~-~tteh-p@~~o"-~~-e"e±eled-to-a--he~riftg--t~e~eon 

beEo~e--the--wate~-jud9eo within the ~~bbas±n BASIN entitled 

to receive notice under 85-2-23211); or 

(iv) any other person who claims rights to the use of 

water from sources in other stt~ba~in~ BASINS that are 

hydrologically connected to the sources within the decreed 

~~bbasift BASIN and who would be entitled to receive notice 

under 85-2-232 if his claim or claims were from sources 

within the decreed s~bbasin BASIN. 

~ Ho--ob;eet±on--~eek±nq--to--reopen--and-rev±ew-any 

matter-p~e~±ott~ly-l±e±geted-and-re~olved-a~--ehe--~e~~lt--oE 

any--p~ev±ott~--objeet±on--proee~~--t~--ailowed,--ttnle~~--the 

objeet±on-±~-by-an--lnd±an--tribe--or--federal--aqeney--thae 
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eommeneed--negotiations--pttrs~aftt-te-85-%-T8Z-or-85-~-T93-at 

t~e-t~me-the-matter-was-%itigated.-A-tribe-er-!edera%-aqency 

tftat-eemmefteed-negotiations--at--t~e--time--the--matter--was 

±i~iqated--±~--entitied--to--the--bene£its-of-the-~~!Peftston 

prov~d~d-~ftder-85-~-~i~• A PERSON DOES NOT WAIVE THE RIGHT 

TO OBJECT TO A PRELIMINARY DECREE BY FAILING TO OBJECT TO A 

TEMPORARY PRELIMINARY DECREE. HOWEVER, A PERSON MAY NOT 

RAISE AN OBJECTION TO A MATTER IN A PRELIMINARY DECREE IF HE 

WAS A PARTY TO THE MATTER WHEN THE MATTER WAS l'REVIOUSLY 

LITIGATED AND RESOLVED AS THE RESULT OF AN OBJECTION RAISED 

IN A TEMPORARY PRELIMINARY DECREE. 

[(C) A PERSON WHO HAS RECEIVED NOTICE OF THE 

AVAILABILITY OF A TEMPORARY PRELIMINARY DECREE WAIVES THE 

RIGHT TO OBJECT TO THE ENFORCEMENT OF THE TEMPORARY 

PRELIMINARY DECREE UNDER 85-2-406 IF HE FAILED TO OBJECT TO 

A TEMPORARY PRELIMINARY DECREE.] 

(2) If a hea~ing is requested, stlch the request must 

be filed with the water judge within 99 180 days after 

notiee--of entry of the temporary preliminary decree or 

preliminary decree. The water judge may, for good cause 

shown, extend this time limit an up to two additional 99 

days 90-day periods if application for the an extension is 

made withi"--96--%99--days--sfter--notiee--ot--entry-o£-the 

eemperary-prelimiftsry-deeree-or-preiiminary-deeree PRIOR TO 

EXPIRATION OF THE ORIGINAL 180-DAY PERIOD OR ANY EXTENSION 
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OF IT. 

(3) The request for a h~aring shall contain a precise 

statement of the findings and conclusions in the temporary 

preliminary decree or preliminary decree with which the 

department or person requesting the hearing disagrees. The 

request shall specify the paragraphs and pages containing 

the findings and conclusions to which objection is made. The 

request shall state the specific grounds and evidence on 

which the objections are based. 

(4) Upon expiration of the time for filing objections 

and upon timely receipt of a request for a hearing, the 

water ju~ge shall notify each party named in the temporary 

preliminary decree or preliminary decree that a hearing has 

been requested. The water judge shall fix a day when all 

parties who wish to participate in future proceedings must 

appear or file a statement4 The water judge shall then set a 

date for a hearing. The water judge may conduct individual 

or consolid-ated hearings. A hearing shall be conducted as 

for other civil actions. At the order of the water judge a 

hearing may be conducted by the water master, who shall 

prepared report of the hearing as provided in M.R.Civ.P., 

Rule 53(e). 

(5) Failure to object under subsection (1) to a 

compact negotiated and ratified under 85-2-702 or 85-2-703 

bars any subsequent cause of action in the water court. 

-a- SB 169 
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(6) If the court sustains an objection to a compact, 

it may declare the compact void. The agency of the United 

States, the tribe, or the united States on behalf of the 

tribe party to the compact shall be permitted 6 months after 

the court's determination to file a statement of claim, as 

provided in 85-2-224, and the court shall thereafter issue a 

new preliminary decree in accordance with 85-2-231; 

provided, however, that any party to a compact declared void 

may appeal from such determination in accordance with those 

procedures 

notice of 

applicable to 85-2-235, 

appeal shall stay the 

and the filing of a 

period for filing a 

statement of claim as required under this subsection." 

SECTION 4. SECTION 85-2-235, MCA, IS AMENDED TO READ: 

•as-2-235. Appeals from final decree. A person whose 

existing rights and priorities are determined in the final 

decree may appeal the determination only if: 

(1} he requested a hearing and appeared and entered 

objections to the temporary preliminary decree or the 

preliminary decree; or 

(2) his rights or priorities as determined in the 

21 temporary preliminary decree or the preliminary decree were 

22 altered affected as the result of a--hearing--reqtle~ted an 

23 objection filed by another person. 11 

24 NEW SECTION. SECTION 5. COORDINATION INSTRUCTION. IF 

25 SENATE BILL NO. 166 [LC 684] IS NOT PASSED AND APPROVED, THE 
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BRACKETED LANGUAGE IN [SECTION 1 OF THIS ACT] IS VOID. 

NEW SECTION. Section 6. Severability. If a part of 

(this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

actl is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 7. Effective date. [This act] is 

effective on the latest date on which any of the following 

occur: 

(l) passage and approval of [this act], 

[LC 684],-~Bill-No.~-tb€-6B5t, or Bill No. 

or 

Bill No. 

[LC 686]; 

(2) a final determination of failure to receive 

passage and approval of __ Bill No. __ [LC 684],-==B~ll--Noo== 

toe-685fT or __ Bill No. [LC 686]. 

NEW SECTION. Section 8. Applicability. [This act] 

applies to any temporary preliminary decree or preliminary 

decree issued on or after [the effective date of this act]. 

-End-
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ST~NDING COMMITTEE REPORT 

March 20, 1989 

Page 1 of 1 

Mr. Speaker: We, the committee on Judiciary report that 

SENATE BILL 169 (third reading copy -- blue) be concurred in 

as amended . 

Signed,Ekk 
Dave Brown, Chairman 

And, that s\ih amendments read: 

1. Page 7, lines 7 through 16. 
Strike: "HOWEVER," on line 7 through end of line 16 

HOUSE 
SB 1~9 



COMMITTEE OF TIIE WIIOLE AMENDMENT 
SENJ\TE BILL 169 

Representative Gary Spaeth 

March 27, 19B9 1:35 pm 
Page 1 of 1 

Mr. Chairman: I move to amend SENJ\TE BILL 169 (third reading 
copy-- blue). 

S1gned: 2~ . ~ _a~/__ 
REliJ/eFtatiVe ~ 

J\nd, that such amendments to SENJ\TE BILL 169 read as follows: 

1. Page 4, line 4. 
Strike: "CONCLUSIVE" 
Following: "ENFORCEABLE" 
Strike: " " L 

2. Page 4, lines 5 and 6. 
Strike: "BY TIIE WJ\TER JUDGE" 

3. Page 7. 
Following: "DECREE." on line 7 
Strike: rema1nder of line 7 through end of line 11. 
Insert: " However, a person may not raise an objection to a 

matter in a preliminary decree if he was a party to the 
matter when the matter was previously litigated and resolved 
as the result of an objection raised in a temporary 
preliminary decree, unless the objection is allowed for any 
of the following reasons: 

(i) mistake, inadvertence, surprise, or excusable 
neglect; 

(ii) newly discovered evidence which by due diligence 
could not have been discovered in time to move for a new 
trial under M.R.Civ.P. Rule 59 (b); 

(iii) fraud, misrepresentation, or other misconduct of 
an adverse party; 

(iv) the judgment is void; or 
(v) any other reason justifying relief from the 

operation of the judgment." 

ss ''9 
, I < 

REJECT HOUSE 
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SENATE BILL NO. 169 

INTRODUCED BY BENGTSON, GALT, STORY, STIMATZ, SPAETH, 

MARKS, BRADLEY, IVERSON 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT A WATER 

JUDGE MAY ISSUE A TEMPORARY PRELIMINARY DECREE ~N-~HSSE 

BAS~NS-fN-WHIEH-ABdBBrEA~ISN-6~-EbAfMS-PSR-PEBERAb-SR-INBIAN 

WA~ER-RIGH~S-~5-PREEbHBEB-B¥-~HB-SHSPENS~SN-SP--ABdHB~EA~tSN 

BNBBR--65-~-~lT IF THE DECREE IS NECESSARY FOR THE ORDERLY 

ADJUDICATION OR ADMINISTRATION OF WATER RIGHTS; PROVIDING 

FOR OBJECTIONS AND HEARINGS ON TEMPORARY PRELIMINARY 

DECREES; INCREASING THE TIME LIMIT FOR REQUESTING A HEARING 

ON A TEMPORARY PRELIMINARY DECREE OR A PRELIMINARY DECREE; 

AMENDING SECTIONS 85-2-231 THROUGH 85-2-233 AND 85-2-235, 

MCA; AND PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY 

D!'.TE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-231, MCA, is amended to read: 

•ss-2-231. Prei~m~~ary Temporary preliminary and 

preliminary decree. (1) A WATER JUDGE MAY ISSUE A TEMPORARY 

PRELIMINARY DECREE PRIOR TO THE ISSUANCE OF A PRELIMINARY 

DECREE IF THE TEMPORARY PRELIMINARY DECREE IS NECESSARY FOR 

THE ORDERLY ADJUDICATION OR ADMINISTRATION OF WATER RIGHTS. 

titill ~ The water judge shall issue a preliminary 
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decree. The preliminary decree shall be based on: 

tatlll the statements of claim before the water judge; 

tbtj_~ the data submitted by the department; 

tet{iii) the contents of compacts approved by the 

Montana legislature and the tribe or federal agency or, 

lacking an approved compact, the filings for federal and 

Indian reserved rights; and 

tdt_Liv) any additional data obtained by the water 

Judge. 

~ The preliminary decree shall be issued within 90 

days after the close of the specidl filing period set out 10 

85-2-702(3) or as soon thereafter as is rectsonably feasible. 

l£1 This section does not prevent the water judge from 

issuing an interlocutory decree or other temporary decreeL 

pursuant to 85-2-321 or as provided in ?ubsection i51 1!1 of 

this section, or if such a decree is otherwise necessary for 

the orderly administration of water rights prior to the 

issuance of a preliminary decree. 

titill A preliminary decree may be issued for any 

hydrologically interrelated portion of a water division, 

including but not limited to a basin, subbasin, drainage, 

subdrainage, stream, or single source of supply of water, at 

a time different from the issuance of other preliminary 

decrees or portions of the same decree. 

t3till The preliminary decree shall contain the 
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information and make the determinations, findings, and 

conclusions required for the final decree under 85-2-234. 

The water judge shall include in the preliminary decree the 

contents of a compact negotiated under the provisions of 

part 7 that has been approved by the legislature and the 

tribe or federal agency. 

t4t12l If the wate" judge is satisfied that the report 

of the water master meets the requirements for the 

preliminary decree set forth in subsections (1} and (3)T and 

is satisfied with the conclusions contained in the report, 

the water judge shall adopt the report as the preliminary 

decree. If the water judge is not so satisfied, he may, at 

his option, recommit the report to the master with 

instructions, or modify the report and issue the preliminary 

decree. 

ill..=..:__%,~- -a- -be: ~in--in- -whieh-adittd±ee: ~±on-~.;- e ~e: im~- fo-r 

f@d@~a~--o~--£ndian--water--rig~ts--±s-:P~~e~t::Oe0---by---th@ 

stt~P-~"!-~ion--of--edit::d±eet±on-ttnder-85-r-r1:'=t,-ti"'e-waeer-jtt09e 

me:y-i~!!Jtje-a-t!!!mporary-prei+m±nary-deeree-±_~_:--~ee~_r_~_~nee--w-i-th 

th@--req~irements-of-this-seet±ono-~he-temporary-pre~tminary 

deeree-~hall-e:ddress-all-ela±ms--i-n-the--ba!l±n--exeept--those 

affected-by-the-sttspens±on-req~±red-by-85-~-~11• 

(6) In issuing a ~ubseguent preliminary decree, the 

water judge shall t::se--the--temporary--preliminary--decree 

iss~ed--ttnder--s~bseeeion--t~i~ INCORPORATE THE TEMPORARY 
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PRELIMINARY DECREE FOR THE BASIN AS MODIFIED BY OBJECTIONS 

AND HEARINGS. [THE TEMPORARY PRELIMINARY DECREE OR 

PRELIMINARY DECREE, AS MODIFIED AFTER OBJECTIONS AND 

HEARINGS, IS €9N€bHSrYBT ENFORCEABLE7 AND ADMINISTRABLE 

ACCORDING TO ITS TERMS AMONG PARTIES ORDERED B¥--'l'HE--W ... 'I'BR 

d8B6E UNDER 85-2-406.] The preliminary decree, wM~_:-!~~t!ed 

AS MODIFIED AFTER OBJECTIONS AND HEARINGS, shall UPON 

ISSUANCE supersede and replace the temporary prelim~nary 

decree." 

Section 2. Section 85-2-232, MCA-, is amended to read: 

"85-2-232. Availability of ~e~pcrary preliminary or 

p~eliminary decree. (1) The water judge shdll send to the ------

departme!"l~- a copy of tne any tempora~:r:· ~0_1nctry decree or 

preliminary decree ~o-the-departme~t issued for a ~tibba~t~ 

~~SIN, and the water judge shall serve by mail a notice of 

availability of the tempora!:__Y __ preliminary decree or 

preliminary decree to each person who has filed a claim of 

existing right within the decreed s~bbasin BASIN and to the 

purchaser under contract for deed, as defined in 70-20-115, 

of property in connection with which a claim of existing 

right has been filed within the decreed ~tlbhas!~ BASIN or, 

in the Powder River Basin, to each person who has filed a 

declaration of an existing right. The water judge shall 

enclose with the notice an abstract of the disposition of 

such person's claimPd or declared existing right. The notice 
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of availability shall also be served upon those issued or 

having applied for and not having been denied d benef±e±ei 

wate~-ttse permit ~~eneficially use water within the 

decreed ~obbesin BASI~ pursuant to Title 85, chapter 2, part 

3, those granted a reservation within the decreed ~ubbB~±n 

who BASI~ pursuant to 85-2-316, or other interested persons 

request service of the notice from the water judge. The 

clerk or person designated by the water judge to mail the 

notice shall make a general certificate at mailing 

certifying that a copy of the notice has been placed in the 

United States mail, postage prepaid, addressed to each party 

required to be served notice of the temporary preliminary 

decree or preliminary decree. Such certificate shall be 

conclusive evidence of due and legal notice of entry of 

decree. 

(2) Notice of the availability of a ~emporary 

preiimi:-1'\e-ry--deeree-_-:et' preliminary decree must also be 

published at least once each week for 3 consecutive weeks in 

at least three newspapers of general circulation which in 

~e~al cover the water division or divisions ±1'\-e~~-qenerai 

~eream-be~±l'\ in which the decreed ~~bbasin BASIN is located. 

THIS NOTICE MUST BE PROVIDED BEFORE THE FINAL DECREE FOR THE 

BASIN IS ISSUED. 

t~tlll Any person may obtain a copy of the temporary 

preliminary decree or preliminary decree upon payment of a 
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fee of $20 or the cost of printing, whichever is greater, to 

th~ water judge. 11 

Section 3. Section 85-2-233, MCA, is amended to read: 

••a5-2-233. Hearing on temporary_~~i_!!!~~y_~::_r..:_ree or 

preliminary decree. (l) ~ Bpe~-ohjee~ien-te-tMe Fo~~ 

cause shown, a_ hearing s_ha_ll be held before ~he w.3__t_~~ 

on any objection to a temporary prelin:ti_~-- deE_;:_~____2_!_ 

prellmina~y decree by~ 

L~_l_ the departmentti_ 

.!i..i..l a person named in the temporary pre~i_minary decree 

or preliminary decreerL ~r 

lll~l any other person,--for--9~~d--eatt~e--~h~wn7 -t~e 

depa-rt~e~t-or-sueh-~er~on-is-el'\~~~led-to-e--hea~in9--~hereon 

he£ore--the--w~ter-;~d9eo withi~ the ~ubbH~in ~~~-IJi entitled 

to receive notice under 85-2-232(1); or 

~~y other person who claim::; ___ rights to the u:;;e of 

water from sources in other ~nbbasins BASINS that are 

hydrologically connected to th~ sources within the decreed 

~1:1bba!!~n BASIN and who would be entitled to receive notice ----- --- ----"-- -

under 85-2-232 if his claim or claims were from sources 

within the decreed ~~bbe~±n BASIN. -----

~ Ne--ohieet±en--seeking--t~--!eepen--and-review-any 

mattet""-pre~ious±y-lit±gated-and-re~~!~ed-a~--the--result--of 

e.ny--pre'lli-otts--objeet :i:on--prl!:lee~~--~e --:-a~±ow~d ,--ttn l-e~~ -~_!h~ 

~~etion-+9-by-en--lndian--tr~be-~~t'~~f~deral--a~~that 
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eomm~need--negot~atio"~--p~rs~ant-to-85-~-TS%-or-85-~-~93-at 

~~e-time-the-matter-was-%~t±qatedo-A-tribe-o~-fede~ai-age"ey 

t~at-eommeneed-"egot±at±ons--at--the--time--the--matte~--was 

±~tiqated--±s--e"t±t±ed--to--the--benefit~-o£-the-sH~pe~~±on 

provided-~•der-85-~~~lT7 A PERSON ODES NOT WAIVE THE RIGHT 

TO OBJECT TO A PRELIMINARY DECREE BY FAILING TO OBJECT TO A 

TEMPORARY PRELIMINARY DECREE. H9WEVER,--A--PERS9N--MA¥--N9~ 

RA!SE-AN-9BdEE~f9N-~9-A-MA~~ER-fN-A-PREb!MfNAR¥-9EEREE-fP-HE 

WA5--A--PAR~¥--~9--~HE-MA~~ER-WHEN-THE-MA~TER-WA5-PREVI99Sb¥ 

bfPIGATEB-ANB-RE59bVEB-AS-THE-RE59bP-9P-AN-9B3E€Tf9N--RAISEB 

IN-A-TEHP9RAR¥-PREbfMiNAR¥-BE€REE7 

tt€t--A---PERS9N---WH9---HAS--REEEIVEB--N9Tf€E--9P--THE 

AVAibABfbiP¥-9P~A-~EMP9~~R¥-PREbfMiNAR¥--BEEREE--WAIVES--THE 

RfSHT---T9--9B3B€f--~9--~HE--ENP9REEMENf--9P--THE--~EMP9RAR~ 

PREbfMINAR¥-BEERBE-BNBER-B5-<-466-fP-HE-PAfbE9-T9-9BdE€T--~9 ----- -----------

A--PEMP9RAR¥~-PREbiMiNAR¥-BE€REE7J HOWEVER, A PERSON MAY NOT 

RAISE AN OBJECTION TO A MATTER IN A PRELIMINARY DECREE IF HE 

WAS A PARTY TO THE MATTER WHEN THE MATTER WAS PREVIOUSLY 

LITIGATED AND RESOLVED AS THE RESULT OF AN OBJECTION RAISED 

IN A TEMPORARY PRELIMINARY DECREE, UNLESS THE OBJECTION IS 

ALLOWED FOR ANY OF THE FOLLOWING REASONS: 

(I) MISTAKE, INADVERTENCE, SURPRISE, OR EXCUSABLE 

NEGLECT; 

(II) NEWLY DISCOVERED EVIDENCE THAT BY DUE DILIGENCE 

COULD NOT HAVE BEEN DISCOVERED IN TIME TO MOVE FOR A NEW 
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TRIAL UNDER RULE 59(B) MONTANA RULES OF CIVIL PROCEDURE; 

(III) FRAUD, MISREPRESENTATION, OR OTHER MISCONDUCT OF 

AN ADVERSE PARTY; 

(IV) THE JUDGMENT IS VOID; OR 

(V) ANY OTHER REASON JUSTIFHNG RELIEF FROM THE 

OPERATION OF THE JUDGMENT. 

{2) If a hearing is requested, ~tleM the request must 

be filed with the water judge within 9B ~ days after 

notice-o£ entry of the ~~mporary preliminary decree or 

preliminary decree. The water judge may, for good cause 

shown, extend this time limit ~n up to two additional 96 

d~y~ 90-day periods if application for the ~extension is 

made within-99--~--0ay~--B£ter--notiee--o~--en~ry--of--the 

tempor~ry--prelimi~ary-deere~-o~-pre~±minary-deeree PRIOR TO 

EXPIRATION OF THE ORIGINAL 180-DAY PERIOD OR ANY EXTENSION - - --- ··--

OF IT. 

(3) The request for a hearing shall contain a precise 

statement of the findings and conclusions in the temporary 

preliminary decree or preliminary decree with which the 

depgrtment or person requesting the hearing dlsdgrees. The 

request shall specify the paragraphs and pages containing 

the findings and conclusions to which objection is made. The 

request shall state the specific grounds and evidence on 

which the objections are based. 

(4) Upon expiration of the time for f1ling objections 
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hearing, the 

the temporary 

preliminary decree or preliminary decree that a hearing has 

been requested. The water judge shall fix a day when all 

parties who wish to participate in future proceedings must 

appear or file a statement. The water judge shall then set a 

date for a hearing. The water judge may conduct individual 

or consolidated hearings. A hearing shall be conducted as 

for other civil actions. At the order of the water judge a 

hearing may be conducted by the water master, who shall 

prepare a report of the hearing as provided in M.R.Civ.P., 

Rule 53(e). 

(5) Failure to object under subsection (l) to a 

compact negotiated and ratified under 85-2-702 or 85-2-703 

bars any subsequent cause of action in the water court. 

(6) If the court sustains an objection to a compact, 

it may declare the compact void. The agency of the United 

States, the tribe, or the United States on behalf of the 

tribe party to the compact shall be permitted 6 months after 

the court's determination to file a statement of claim, as 

provided in 85-2-224, and the court shall thereafter issue a 

new preliminary decree in accordance with 85-2-231; 

provided, however, that any party to a compact declared void 

may appeal from such determination in accordance with those 

procedures applicable to 85-2-235, and the filing of a 
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notice of app~Ql shall stay the period for filing a 

statement of claim as required under this subsection.'' 

SECTION 4. SECTION 85-2-235, MC~.__IS AMENDED_TQ__ READ: 

"85-2-23~. Appeals from final decree. A person whose 

existing rights and priorities are determined in the final 

decree may appea~ the determination only if: 

(1) he requested a hearing and appeared and entered 

objections to ~he temporary preli~inary decree or the 

preliminary decree; or 

(2) his r1qhts or Q~~ities as determin~d in the 

temporary prelirr.inary decree or the preliminary decree were 

a~t~r~d affected as the result of a-~ea~in9 reqtle~ted an 

objection fil~~ by another person.'' 

NEW SECTIDN. SECTION 5. COORDINATION INSTRUCTION. IF 

SENATE BILL NO._ 166 [LC 684] IS NOT PASSED AND APPROV£0, THE 

BRACKETED LANGUAGE IN [SECTION 1 OF THIS ACT] IS VOID. 

NF.W SECTION. SectiDn 6. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

rema1ns in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTIDN. Section 7. Effective date. [This act] is 

effective on the latest date on which any of the following 

occur: 
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l (1) passage and approval of [this act], __ Bill No. 

2 [LC 684],--~B±ii-NO•~-tb€-685f, or Bill No. [LC 686); 

3 or 

4 

5 

6 

7 

8 

9 

(2) a final determination of failure to receive 

passage and approval of __ Bill No. __ [LC 684),-~B±ii-He•~ 

tbE-685f, or Bill No. [LC 686). 

NEW SECTION. Section 8. Applicability. [This act) 

applies to any temporary preliminary decree or preliminary 

decree issued on or after [the effective date of this act]. 

-End-
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