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INTRODUCED BY

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR
CORRECTION OF CLERICAL MISTAKES 1IN A FINAL DECREE BY THE
WATER JUDGE; AMENDING SECTION 85-2-234, MCA; AND PROVIDING
AN EFFECTIVE DATE AND RETROACTIVE AND PROSPECTIVE

APPLICABILITY."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 85-2-234, MCA, is amended to read:
"8§5-2—-234. Final decree. (1) The water judge shall, on

the basis of the preliminary decree and on the basis of any
hearing that may have been held, enter a final decree
affirming or modifying the preliminary decree. If no
request for a hearing is filed within the time allowed, the
preliminary decree automatically becomes £inal, and the
water judge shall enter it as the Einal decree.

(2) The terms of a compact negotiated and ratified
under 85-2-702 must be included in the final decree without
alteration unless an objection 1is sustained pursuant to
85-2-233; provided that the court may not alter or amend any
of the terms of a compact except with the prior written
consent of the parties in accordance with applicable law,.

{3) The final decree shall establish the existing
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rights and priorities within the water judge’'s jurisdiction
of persons required by 85-2-221 to file a claim for an
existing right, of persons required to file a declaration of
existing rights in the Powder River Basin pursuant to an
order of the department or a district court issued wunder
sections 8 and 9 of Chapter 452, Laws of 1973, and of any
federal agency or Indian tribe possessing water rights
arising wunder federal law, required by 85-2-702 to file
claims.

{4) The final decree shall state the findings of fact,
along with any conclusions of law, upon which the existing
rights and priorities of each person, federal agency, and
Indian tribe named in the decree are based.

{5) PFor each person who is found to have an existing
right arising under the laws of the state of Montana, the
final decree shall state:

(a) the name and post-office address of the owner of
the right;

(b} the amount of water included in the right, as
follows:

{i) by flow rate for direct flow rights, =such as
irrigation rights;

{(ii) by volume for rights, such as stockpond and
reservoir storage rights, and €for rights that are not

susceptible to measurement by flow rate; or

-~ INTRODUCED BILL
SB /68
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(iii) by flow rate and volume for rights that a water
judge determines regquire both volume and flow rate to
adequately administer the right;

(¢) the date of priority of the right;

(d) the purpose for which the water included in the
right is used;

(e} the place of use and a description of the land, if
any, to which the right is appurtenant;

(£) the source of the water included in the right;

{g) the place and means of diversion;

(h) the inclusive dates during which the water is used
each year;

(1) any other information necessary to fully define
the nature and extent of the right.

(6) Por each person, tribe, or federal agency
possessing water rights arising under the laws of the United
States, the final decree shall state:

{a) the name and mailing address of the holder of the
right;

(b) the source or sources of water included in the
right;

(c) the guantity of water included in the right;

{d} the date of priority of the right;

(e) the purpose for which the water included in the

right is currently used, if at all;
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{E)y the place of use and a description of the land, if
any, to which the right is appurtenant;

(g} the place and means of diversion, if any; and

(h) any other information necessary to fully define
the nature and extent of the right, including the terms of
any compacts negotiated and ratified under 85-2-702.

(7) Cilerical mistakes in _a final decree may be

corrected at any time on the initiative of the water judge

or on_ the petition of any person who possesses a water

right. The water judge shall order the notice of a

correction proceeding as he determines to be appropriate to

advise all persons who may be affected by the correction. An

order of the water Judge making or denying a clerical

correction is subject to appellate review."

NEW SECTION. Section 2. sSeverability. If a part of
[this act) 1s invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applicatiocons.

NEW SECTION. Section 3. Retroactive and prospective
applicability. [This act)] applies retroactively, within the
meaning of 1~2-109, to all final decrees that have been
issued by the Montana water courts and prospectively to all

final decrees issued on or after [the effective date of this
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act].

NEW SECTION. Section 4. Effective date. [This act]
becomes effective on the latest date on which any o©of the

following coccurs:

(1) passage and approval of [this act], _ Bill No.
[LC 683], _  PBill No. _ [LC 684}, or _ Bill No. _ [LC
686); or

{2 a final determination of failure to receive
passage and approval of __ Bill Mo. _ [LC 683], __ Bill No.
_ {Lc 684], or _ Bill No. __ (LC 686].

-BEnd-
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APPROVED BY COMMITTEE

ON AGRICULTURE LIVESTOCK
& IRRIGATIDN

SENATE BILL NO. 168
INTRODUCED BY BENGTSON, GALT, STORY, STIMATZ,

SPAETH, MARKS, BRADLEY, IVERSON

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR
CORRECTION OF CLERICAL MISTAKES 1IN A FINAL DECREE BY THE

WATER JUDGE; REQUIRING THAT THE FINAL DECREE ESTABLISH A

TABULATION OF WATER RIGHTS AND THEIR RELATIVE PRIORITIES;

BMENDING SECTION B85-2-234, MCA; AND PROVIDING AN--EPPEETIVE

BAYE-ANB RETROACTIVE AND PROSPECTIVE APPLICABILITY."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section B85-2-234, MCA, is amended to read:
"B5-2-234. Final decree. (1) The water Jjudge shall, on

the basis of the preliminary decree and on the basis of any
hearing that may have been held, enter a final decree
affirming or modifying the preliminary decree. If no
request for a hearing is filed within the time allowed, the
preliminary decree automatically becomes final, and the
water judge shall enter it as the final decree.

{2) The terms of a compact negotiated and ratified
under 85-2-702 must be included in the finai decree without
alteration unless an objection is sustained pursuant to
85-2-233; provided that the court may not alter or amend any

of the terms of a compact except with the prior written
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consent of the parties in accordance with applicable law.

{3) The final decree shall establish the existing
rights and priorities within the water judge's jurisdiction
of persons required hy 85-2-221 to file a claim for an
existing right, of persons required to file a declaration of
existing rights in the Powder River Basin pursuant to an
order of the department or a district court issued under
sections 8 and 9 of Chapter 452, Laws of 1973, and of any
federal agency or Indian tribe possessing water rights
arising under federal law, required by 85-2-702 to file

claims.

{(4) THE FINAL DECREE SHALL ESTABLISH 1IN A FORM

DETERMINED TO BE APPROPRIATE BY THE WATER JUDGE ONE OR MORE

TABULATIONS OR LTSTS OF ALL WATER RIGHTS AND THEIR RELATIVE
PRIORITIES.

t4+({5) The final decree shall state the findings of
fact, along with any conclusions of law, upon which the
existing rights and priorities of each person, federal
agency, and Indian tribe named in the decree are based.

t5)(6) For each person who is found to have an
existing right arising wunder the laws of the state of
Montana, the final decree shall state:

(a} the name and post-office address of the owner of
the right;

{b) the amount of water included in the right, as

~2- SB 168
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follows:

(i) by <fiow rate for direct flow rights, such as
irrigation rights;

(ii} by volume Eor rights, such as stockpond and
reservoir storage rights, and for rights that are not
susceptible ro measurement by flow rate; or

(iii) by flow rate and volume for rights that a water
judge determines require both volume and flow rate to
adequately administer the right;

tec) the date of priority of the right;

{d) the purpose for which the water included in the
right is used;

{e) the place of use and a description of the land, if
any, to which the right is appurtenant;

(£) the source of the water included in the right;

{g) the place and means of diversion;

{h} the inclusive dates during which the water is used
each year;

{i) any other information necessary to fully define
the nature and extent of the right.

t6%({7) For each person, tribe, or federal agency
possessing water rights arising under the laws of the United
States, the final decree shall state:

(a) the name and mailing address of the holder of the

right;
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{(b) the source or sources of water included in the
right;

{c) the quantity of water included in the right;

(d) the date of priority of the right:

(e) the purpose for which the water included in the
right is currently used, if at all;

{(E) the place of use and a description of the land, if
any., to which the right is appurtenant;

(g} the place and means of diversion, if any; and

(n) any other information necessary to fully define
the nature and extent of the right, including the terms of
any compacts negotiated and ratified under 85-2-702.

+7¥(8) Clerical mistakes in a final decree may - be

corrected at any time on the initiative of the water judge

or on the petition of any person who possesses a water

right, The water judge shall order the notice of a

correction proceeding as he determines to e appropriate to

advise all persons who may be affected by the correction. An

order of the water judge making or denying a clerical

correction is subject to appellate review."

NEW SECTION. Section 2. Severability. If a part of
[this act] 1is 1invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of {this
act} is invalid in one or more of its applications, the part

remains in effect in all wvalid applications that are
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severable from the invalid applications.

NEW SECTION. Section 3. Retroactive and prospective
applicability. [This act] applies retroactively, within the
meaning of 1-2-109, to all final decrees that have been
issued by the Montana water courts and prospectively to all
final decrees issued on or after [the effective date of this
actl.

NEW-SECTION---8ection-4- - Bffective date---Fihris——ack}
beecomes--effective—-on-~-the--tateat-date-on-which-any-of-the

foltowing-ocenrss

t1}--passage-and-approvat-of-fthis-act};-——-Biii-Ne--——
teE-68317—~—-Biit-Nov-—--£HE-684}7-0r-----Bitt--Novz—----— teE
68615-0r
t2y--a---finat-—-determination--of--fatture--to--recaive
passage-and-approvat-ef--—-Bi11-Nes----th€-683}7--—-Bitti-Ne-
-——t{hE-68447-or----Bitl-Roz—-——f{hE-6864+
-End-
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SENATE BILL NO. 1638
INTRODUCED BY BENGTSON, GALT, STORY, STIMATZ,

SPAETH, MARKS, BRADLEY, IVERSON

A RBILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR
CORRECTION OF CLERICAL MISTAKES 1IN A FINAL DECREE BY THE

WATER JUDGE; REQUIRING THAT THE FINAL DECREE_ESTABLISH A

TABULATION OF WATER RIGHTS AND THEIR RELATIVE PRIORITIES;

AMENDING SECTION 85-2-234, MCA; AND PROVIDING AN--EPPECTIVE

DATE-ANB RETROACTIVE AND PROSPECTIVE APPLICABILITY."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 85-2-234, MCA, is amended to read:
"85-2-234. Final decree. (1) The water judge shall, on

the basis of the preliminary decree and on the basis of any
hearing that may have been held, enter a final decree
affirming or medifying the preliminary decree. If no
request for a hearing is filed within the time allowed, the
preliminary decree automatically becomes final, and the
water judge shall enter it as the final decree.

(2) The terms of a compact negotiated and ratified
under 85-2-702 must be included in the final decree without
alteration unless an objection is sustained pursuant to
85-2-233; provided that the court may not alter or amend any

of the terms of a compact except with the prior written

%mm‘ Councié

> W N

%]

it
12
13
14
15
16
17
ia
19
20
21
22
23
24
25

SB 0168/02

consent of the parties in accordance with applicable law.

{3} The final decree shall establish the existing
rights and priorities within the water judge's Jjurisdictioen
of persons required by 85-2-221 to [Eile a claim for an
existing right, of persons required to file a declaration of
existing rights in the Powder River Basin pursuant to an
order of the department or a district court issued under
sections 8 and 9 of Chapter 452, Laws of 1973, and of any
federal agency or Indian tribe possessing water rights
arising under federal law, required by 85-2-702 to file
claims.

{4) THE FINAL DECREE SHALL ESTABLISH IN A FORM

DETERMINED TO BE APPROPRIATE BY THE WATER JUDGE ONE OR MORE

TABULATIONS OR LISTS OF ALL WATER RIGHTS AND THEIR RELATIVE

PRIORITIES.

{43{5) The final decree shall state the findings of
fact, along with any conclusions of law, upon which the
existing rights and priorities of each person, federal
agency, and Indian tribe named in the decree are based.

t53(6) For each person who is found to have an
existing right arising under the 1laws of the state of
Montana, the final decree shall state:

{a) the name and post-office address of the owner of
the right;

{b) the amount of water included in the right, as

-2- 58 168
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follows:

{i) by flow rate for direct flow rights, such as
irrigation rights;

{ii) by wolume for rights, such as stockpond and
reservoir storage rights, and for rights that are not
susceptible to measurement by Fflow rate; or

{iii) by flow rate and volume for rights that a water
judge determines require both volume and Elow rate to
adequately administer the right;

(c) the date of priority of the right;

{d) the purpose for which the water included in the
right is used;

{e) the place of use and a description of the land, if
any, to which the right is appurtenant;

(f) the source of the water included in the right;

{g) the place and means of diversion;

(h) the inclusive dates during which the water is used
each year;

{i) any other information necessary to fully define
the nature and extent of the right.

t6¥({7) For each person, tribe, or federal agency
possessing water rights arising under the laws of the United
States, the final decree shall state:

{a) the name and mailing address of the holder of the

right;

-3~ SB lée8

10
11
12
13
14
15
16
17
i8
19
20
21
22
23
24

25

SB 0168/02

{b} the scurce or sources of water included in the
right;

(c) the guantity of water included in the right;

(d) the date of priority of the right;

{e) the purpose for which the water included in the
right is currently used, if at all:

{E) the place of use and a description of the land, if
any, to which the right is appurtenant;

{g) the place and means of diversion, if any:; and

{h} any other information necessary to fully define
the nature and extent of the right, including the terms of
any compacts negotiated and ratified under 85-2-702.

t?3(8) Clerical mistakes in_a final decree may . be

corrected at any time on the initiative of the water judge

or on the petition of any person who possesses a water

right. The water judge shall order the notice of a

correction proceeding as he determines to be appropriate to

advige all persons who may be affected by the correction. An

order of the water judge making or denying a clerical

carrection_is subject to appellate review.”

HEW SECTION. Section 2. severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. 1If a part of [this
act| is invalid in one or more of its applications, the part

remains in effect in all wvalid applications that are

-4- SB 168
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severable from the invalid applications.

NEW SECTION. Section 3. Retroactive and prospective
applicability. [This act] applies retroactively, within the
meaning of 1-2-109, to all Ffinal decrees that have been
issued by the Montana water courts and prospectively to all
final decrees issued on or after {the effective date of this
act].

NEW-SEEPION: - -Seotion- 4. - Bffective date - ---PRris —-act}
becomes--eaffective-—en--the--tatest-date-on-which-any-of-the

foliewing-ocecarss

t14--passaqe-and-approvat-of-fenis-actiz-—--Biti-Neos---
fbe-6831;--—-Biti-Nos-—--tbe-6843;-or--——-Bi}}-—Nes—----— tne
686};-or

-End-
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SENATE BILI, NO. 168
INTRODUCED BY BENGTSON, GALT, STORY, STIMATZ,

SPAETH, MARKS, BRADLEY, IVERSON

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR
CORRECTION OF CLERICAL MISTAKES 1IN A FINAL DECREE BY THE
WATER JUDGE; REQUIRING THAT THE FINAL DECREE ESTABLISH A

TABULATION OF WATER RIGHTS AND THEIR RELATIVE PRIORITIES;

AMENDING SECTION B5-2-234, MCA; AND PROVIDING AN--EPPEETiVE

BAPE-ANB RETROACTIVE AND PROSPECTIVE APPLICABILITY."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 85-2-234, MCA, is amended to read:
“85-2-234. Final decree. (1) The water judge shall, on

the basis of the preliminary decree and on the basis of any
hearing that may have been held, enter a final decree
affirming or modif&ing the preliminary decree. If no
request for a hearing is filed within the time allowed, the
preliminary decree automatically becomes final, and the
water judge shall enter it as the final decree.

(2) The terms of a compact negotiated and ratified
under 85-2-702 must be included in the final decree without
alteration unless an objection is sustained pursuant to
B5-2-233; provided that the court may not alter or amend any

of the terms of a compact except with the prior written

@mhﬁmmw

11
12
13
14
19
16
17
18
19
20
21
22
23
24

25

5B 0168/02

consent of the parties in accordance with applicable law.
(3) The final decree shall establish the existing
rights and priorities within the water judge's Jjurisdiction
of persons required by B85-2-221 to file a claim for an
existing right, of persons required to file a declaration of
existing rights in the Powder River Basin pursuant to an
order of the department or a district court issued under
sections 8 and 9 of Chapter 452, Laws of 1973, and of any
federal agency or Indian tribe possessing water rights
arising under federal law, required by 85-2-702 to file

claims.

(4) THE FINAL DECREE SHALL ESTABLISH IN A FORM

DETERMINED TO BE APPROPRIATE BY THE WATER JUDGE ONE OR MORE

TABULATIONS OR LISTS OF ALL WATER RIGHTS AND THEIR RELATIVE

PRIORITIES.

t43{5) The final decree shall state the findings of
fact, along with any conclusions of law, upon which the
existing rights and priorities of each person, federal
agency, and Indian tribe named in the decree are based.

t53(6) For each person who 1is found to have an
existing right arising under the laws of the state of
Montana, the final decree shall state:

{a) the name and post-cffice address of the owner of
the right:

(b} the amount of water included in the right, as

-2- SB 168
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follows:

{i} by flow crate Eor direct flow rights, such as
irrigation rights;:

(ii) by volume for rights, such as stockpond and
reservoir storage rights, and for rights that are not
susceptible to measurement by flow rate; or

{iii) by flow rate and volume for rights that a water
judge determines reguire both volume and flow rate to
adequately administer the right;

{c¢) the date of priority of the right;

(d) the purpose for which the water included in the
right is used;

{e) the place of use and a description of the land, if
any, to which the right is appurtenant;

{f) tbe source of the water included in the right;

(g} the place and means of diversion;

{h} the inclusive dates during which the water is used
each year;

(1) any other information necessary to fully define
the nature and extent of the right.

+64{7) For each person, tribe, or federal agency
possessing water rights arising under the laws of the United
States, the final decree shall state:

{a) the name and mailing address of the holder of the

right;
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(b} the scurce or sources of water included in the
right;

{(c) the guantity of water included in the right;

{d) the date of priority of the right;

{e) the purpese for which the water included in the
right is currently used, if at all;

(f) the place of use and a description of the land, if
any, to which the right is appurtenant;

(g} the place and means of diversion, iLf any; and

th) any other information necessary to Ffully define
the nature and extent of the right, including the rterms of
any compacts negotiated and ratified under 85-2-702.

£73(8) Cierical mistakes in_ a _final decree may  be

corrected at any time on the initiative of the water judge

or on _the petition of any person whu possesses a__water

right. The water judge shall order the notice of a

correction proceeding as he delermines to be appropriate to

advise all persons who may be affected by the correction, An

order of the water judge making or denying a clerical

correction is subject to appellate review.”

NEW SECTION. Section 2. Severability. If a part of
fchis act) is iovalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act) is invalid in one or more of its applications., the part

remains in effect in all wvalid applications that are

~4- SB 168
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severable from the invalid applications.

NEW SECTION. Section 3. Retroactive and prospective
applicability. [This act] applies retroactively, within the
meaning of 1-2-109, to all final decrees that have been
issued by the Montana water courts and prospectively to all
final decrees issued on or after [the effective date of this
acc}.

NEW-SEERiON:--Gection 4 --BEfective dabte --——pPhis—-act}
becomes--cffective--on--the--tatest-date-en-which-any-of-the

fotitowing-oceurs:

ft1}--passage-and-approvat-of-tthis-actjy----Btii-Nov---
tb€-68347----Biii-Nos----tb€-684}7-06r--—--Biti--Nev------ tee
68617 -or

t23-~-a--—final--determination--af--fativre--to--recetve

~End-
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