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SENATE BILL NO. 168 

INTRODUCED BY BENGTSON, GALT, STORY, STIMATZ, 
SPAETH, MARKS, BRADLEY, IVERSON 

JANUARY 17, 1989 

FEBRUARY 13, 1989 

FEBRUARY 14, 1989 

FEBRUARY 15, 1989 

FEBRUARY 16, 1989 

FEBRUARY 17, 1989 

FEBRUARY 17, 1989 

FEBRUARY 20, 1989 

FEBRUARY 27, 1989 

MARCH 21, 1989 

MARCH 27, 1989 

MARCH 29, 1989 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON AGRICULTURE, LIVESTOCK & IRRIGATION. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 50; NOES, 0. 

TRANSMITTED TO HOUSE. 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON AGRICULTURE, LIVESTOCK & IRRIGATION. 

FIRST READING. 

ON MOTION, REREFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN. REPORT ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 93; NOES, 2. 

RETURNED TO SENATE. 



MARCH 29, 1989 

IN THE SENATE 

RECEIVED FROM HOUSE. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR 

CORRECTION OF CLERICAL MISTAKES IN A FINAL DECREE BY THE 

WATER JUDGE; AMENDING SECTION 85-2-234, MCA; AND PROVIDING 

AN EFFECTIVE DATE AND RETROACTIVE AND PROSPECTIVE 

APPLICABILITY." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-234, MCA, is amended to read: 

"85-2-234. Final decree. (l) The water judge shall, on 

the basis of the preliminary decree and on the basis of any 

hearing that may have been held, enter a final decree 

affirming or modifying the preliminary decree. If no 

request for a hearing is filed within the time allowed, the 

preliminary decree automatically becomes final, and the 

water judge shall enter it as the final decree. 

(2) The terms of a compact negotiated and ratified 

under 85-2-702 must be included in the final decree without 

alteration unless an objection is sustained pursuant to 

85-2-233; provided that the court may not alter or amend any 

of the terms of a compact except with the prior written 

consent of the parties in accordance with applicable law. 

(3) The final decree shall establish the existing 
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rights and priorities within the water judge's jurisdiction 

of persons required by 85-2-221 to file a claim for an 

existing right, of persons required to file a declaration of 

existing rights in the Powder River Basin pursuant to an 

order of the department or a district court issued under 

sections 8 and 9 of Chapter 452, Laws of 1973, and of any 

federal agency or Indian tribe possessing water rights 

arising under federal law, required by 85-2-702 to file 

claims. 

(4) The final decree shall state the findings of fact, 

along with any conclusions of law, upon which the existing 

rights and priorities of each person, federal agency, and 

Indian tribe named in the decree are based. 

(5) For each person who is found to have an existing 

right arising under the laws of the state of Montana, the 

final decree shall state: 

(a) the name and post-office address of the owner of 

the right; 

(b) the amount of water included in the right, as 

follows: 

(i) by flow rate for direct flow rights, such as 

irrigation rights; 

(ii) by volume for rights, such as stockpond and 

reservoir storage rights, and for rights that are not 

susceptible to measurement by flow rate; or 
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(iii) by flow rate and volume for rights that a water 

judge determines require both volume and flow rate to 

adequately administer the right; 

(c) the date of priority of the right; 

(d) the purpose for which the water included in the 

right is used; 

(e) the place of use and a description of the land, if 

any, to which the right is appurtenant: 

(f) the source of the water included in the right; 

(g) the place and means of diversion; 

(h) the inclusive dates during which the water is used 

each year; 

( i) any other information necess~ry to fully define 

the nature and extent of the right. 

(6) For each person, tribe, or federal agency 

possessing water rights arising under the laws of the United 

States, the final decree shall state: 

(a) the name and mailing address of the holder of the 

right; 

(b) the source or sources of water included in the 

right; 

(c) the quantity of water included in the right; 

(d) the date of priority of the right; 

(e) the purpose for which the water included in the 

right is currently used, if at all; 
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If) the place of use and a description of the land, if 

any, to which the right is appurtenant; 

(g) the place and means of diversion, if any; and 

{h) any other information necessary to fully define 

the nature and extent of the right, including the terms of 

any compacts negotiated and ratified under 85-2-702. 

(7) Clerical mistakes in a final decree may be 

correc~~~~time on the initiative of the water judge 

or on the petition of any person who __ _Qossesse~ a wat~ 

right. The water judge shall order t!1~-~--·!_19tic~ a 

correction proceeding as he determines to be appropriate to 

advise all persons who may be affected by the correction. An 

ord~__£ __ _9_! ___ !l"t_~~?le!: ___ judge making or denying a clerical 

correction is subject to appellate review." 

NEW SECTION. Section 2. Severability. If a part oE 

[this act} is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 3. Retroactive and prospective 

applicability. [This act] applies retroactively, within the 

meaning of 1-2-109, to all final decrees that have been 

issued by the Montana water courts and prospectively to all 

final decrees issued on or after [the effective date of this 

-4-



LC 0685/01 

1 act]. 

2 NEil SECTION. Section 4. Effective date. [This act] 

3 becomes effective on the latest date on which any of the 

4 following occurs: 

5 (1) passage and approval of [this act], __ Bill No. 

6 [LC 683]. Bill No. [LC 684], or Bill No. (LC 

7 

8 

9 

10 

686]; or 

(2) a final determination of failure to 

passage and approval of Bill No. [LC 683], 

(LC 684], or Bill No. [LC 686]. 

-End-
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APPROVED BY COMMITTEE 
ON AGRICULTURE LIVESTOCK 
& IRRIGATION 

SENATE BILL NO. 168 

INTRODUCED BY BENGTSON, GALT, STORY, STIMATZ, 

SPAETH, MARKS, BRADLEY, IVERSON 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR 

CORRECTION OF CLERICAL MISTAKES IN A FINAL DECREE BY THE 

WATER JUDGE; REQUIRING THAT THE FINAL DECREE ESTABLISH A 

TABULATION OF WATER RIGHTS AND THEIR RELATIVE PRIORITIES; 

AMENDING SECTION 85-2-234, MCA; AND PROVIDING AN--EPPE€TIVE 

BA'I'B-ANB RETROACTIVE AND PROSPECTIVE APPLICABILITY." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-234, MCA, is amended to read: 

"85~2-234. Final decree. (1} The water judge shall, on 

the basis of the preliminary decree and on the basis of any 

hearing that may have been held, enter a final decree 

affirming or modifying the preliminary decree. If no 

request for a hearing is filed within the time allowed, the 

p~eliminary decree automatically becomes final, and the 

water judge shall enter it as the final decree. 

(2} The terms of a compact negotiated and ratified 

under 85-2-702 must be included in the final decree without 

alteration unless an objection is sustained pursuant to 

85-2-233; provided that the court may not alter or amend any 

of the terms of a compact except with the prior written 
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consent of the parties in accordance with applicable law. 

(3) The final decree shall establish the existing 

rights and priorities within the water judge's jurisdiction 

of persons required by 85-2-221 to file a claim for an 

existing right, of persons required to file a declaration of 

existing rights in the Powder River Basin pursuant to an 

order of the department or a district court issued under 

sections 8 and 9 of Chapter 452, Laws of 1973, and of any 

federal agency or Indian tribe possessing water rights 

arising under federal law, required by 85-2-702 to file 

claims. 

(4) THE FINAL DECREE SHALL ESTABLISH IN A FORM 

DETERMINED TO BE APPROPRIATE BY THE WATER JUDGE ONF. OR MORE 

TABULATIONS OR LISTS OF ALL WATER RIGHTS AND THEIR RELATIVE 

PRIORITIES. 

t4t~ The final decree shall state the findings of 

fact, along with any conclusions of law, upon which the 

existing rights and priorities of each person, federal 

agency, and Indian tribe named in the decree are based. 

t5t 1§_1_ For each person who is found to have an 

existing right arising under the laws of the state of 

Montana, the final decree shall state: 

(a) the name and post-office address of the owner of 

the right; 

{b) the amount of water included in the right, as 

-2- SB 168 
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follows: 

(i) by flow rate for direct flow rights, such as 

irrigation rights; 

(ii) by volume for rights, such as stockpond and 

reservoir storage rights, and for rights that are not 

susceptible to measurement by flow rate; or 

(iii) by flow rate and volume for rights that a water 

judge determines require both volume and flow rate to 

adequately administer the right; 

(c) the date of priority of the right; 

(d) the purpose for which the water included in the 

right is used; 

(e) the place of use and a description of the land, if 

any, to which the right is appurtenant; 

(f) the source of the water included in the right; 

(g) the place and means of diversion; 

{h) the inclusive dates during which the water is used 

each year; 

(i) any other information necessary to fully define 

the nature and extent of the right. 

t6till For each person, tribe, or federal agency 

possessing water rights arising under the laws of the United 

States, the final decree shall state: 

(a) the name and mailing address of the holder of the 

right; 
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(b) the source or sources of water included in the 

right; 

(c) the quantity of water included in the right; 

(d) the date of priority of the right; 

(e) the purpose for which the water included in the 

right is currently used, if at all; 

(f) the place of use and a description of the land, if 

any, to which the right is appurtenant; 

(g) the place and means of diversion, if any; and 

(h) any other information necessary to fully define 

the nature and extent of the right, including the terms of 

any compacts negotiated and ratified under 85-2-702. 

t9t(B) Clerical mistakes in a final decree m~~ 

corrected at any ~ime on the initiative of the water iudge 

or on the petition of ~any person who possesses a water 

right. The water judge s~~ll order the notice of a 

correction proceeding as he det_~_!"mines to be appropriate to 

advise all persons who may be affected~ the correction. An 

order of the water judge making or denying a clerical 

£.<?:~re~~io~ __ is subject to appellate review." 

NE~_SECTION. Section 2. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

-4- SB 168 
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1 severable from the invalid applications. 

2 NEW SECTION. Section 3. Retroactive and prospective 

3 applicability. [This act) applies retroactively, within the 

4 meaning of 1-2-109, to all final decrees that have been 

5 issued by the Montana water courts and prospectively to all 

6 final decrees issued on or after [the effective date of this 

7 act]. 

8 NBW-SB€Pf8N~--Sec~ieA-~--e~~~~1t~~~---~~--ae~r 

9 beeome~--effeetive--on--the--i~te~t-date-on-whieh-any-o£-the 

10 foiiow±ng-oeettr~~ 

11 t>t--passage-and-approva%-of-tthi•-aetf,-~-Bi%1-No~-~ 

12 tce-6B3f,-~-B±ll-No~-~-tb€-684fy-or-~--B±±±--No~--~--tbe 

13 686f7-or 

14 tZt--a---finai--determination--of--£ailure--to--reeeive 

15 ~a~~age-and-approva~-o£-==-BiTT-Noo-==-fb€-683i,-==-Biii-Noo 

16 ~-fb€-684fy-or-~-Bill-No~-~-th€-686f~ 

-End-
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SENATE BILL NO. 168 

INTRODUCED BY BENGTSON, GALT, STORY, STIMATZ, 

SPAETH, MARKS, BRADLEY, IVERSON 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR 

CORRECTION OF CLERICAL MISTAKES IN A FINAL DECREE BY THE 

WATER JUDGE; REQUIRING THAT THE FI.NAL DECREE ESTABLISH A 

TABULATION OF WATER RIGHTS AND THEIR RELATIVE PRIORITIES; 

AMENDING SECTION 85-2-234, MCA; AND PROVIDING AN--EPPB€TIYB 

BATB-ANB RETROACTIVE AND PROSPECTIVE APPLICABILITY." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-234, MCA, is amended to read: 

•as-2-234. Final decree. (1) The water judge shall, on 

the basis of the preliminary decree and on the basis of any 

hearing that may have been held, enter a final decree 

affirming or modifying the preliminary decree. If no 

request for a hearinq is filed within the time allowe~, the 

preliminary decree automatically becomes final, and the 

water judge shall enter it as the final decree. 

(2) The terms of a compact negotiated and ratified 

under 85-2-702 must be included in the final decree without 

alteration unless an objection is sustained pursuant to 

85-2-233: provided that the court may not alter or amend any 

of the terms of a compact except with the prior written 
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consent of the parties in accordance with applicable law. 

tJ) The final decree shall establish the existing 

rights and priorities within the water judge's jurisdiction 

of persons required by 85-2-221 to file a claim for an 

existing right, of persons required to file a declaration of 

existing right_s in the Powder River Basin pursuant to an 

order of the department or a district court issued under 

sections 8 and 9 of Chapter 452, Laws of 1973, and of any 

federal agency or Indian tribe possessing water rights 

arising under federal law, required by 85-2-702 to file 

claims. 

(4) THE FINAL DECREE SHALL ESTABLISH IN A FORM 
-------~-

DETERMINED TO BE APPROPRIATE BY THE WATER JUDGE ONE OR MORE 

TABULATIONS OR LISTS OF ALL WATER RIGHTS AND THEIR RELATIVE 

PRIORITIES. 

t4t~ The final decree shall state the findings of 

fact, along with any conclusions of law, upon which the 

existing rights and priorities of each person, federal 

agency, and Indian tribe named in the decree are based. 

t5t~l For each person who is found to have an 

existing right arising under the laws of the state of 

Montana, the final decree shall state: 

Ia) the name and post-office address of the owner of 

the right; 

(b) the amount of water included in the right, as 

-2- SB 168 
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follows: 

(i) by flow rate for direct flow rights, such as 

irrigation rights: 

(ii) by volume for rights, such as stockpond and 

reservoir storage rights, and for rights that are not 

susceptible to measurement by flow ratei or 

(iii) by flow rate and volume for rights that a ~ater 

judge determines require both volume and flow rate to 

adequately administer the right; 

(c) the date of priority of the right; 

(d) the purpose for which the water included in the 

right is used; 

(e) the place of use and a description of the land, if 

any, to which the right is appurtenant; 

(f) the source of the water included in the right; 

(g) the place and means of diversion; 

(h) the inclusive dates during which the water is used 

each year; 

li) any other information necessary to fully define 

the nature and extent of the right. 

t6tlll For edch person, tribe, or federal agency 

possessing water rights arising under the laws of the United 

States, the final decree shall state: 

(a) the name and mailing address of the holder of the 

right; 
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(b} the source or sources of water included in the 

riqht; 

(c) the quantity of water included in the right; 

{d) the date of priority of the right; 

teJ the purpose for which the water included in the 

right is currently used, if at all; 

(f) the place of use and a description of the land, if 

any, to which the right is appurtenanti 

(g) the place and means of diversion, if anyi and 

(h) any other information necessary to fully define 

the nature and extent of the right, including the terms of 

any compacts negotiated and ratified under 85-2-702. 

tl11!l Clerical mistakes in a final decree may be 

corrected at any time on the initiative of the water judge 

or on the petition of a~~ person who possesses a water 

right. The water judge shall order the notice of a 

correction proceeding as he determines to b~ appropriate to 

advise all persons who ~ay be affected ~~ the correction. An 

order of the water judge making o~ denying a clerical 

~orre'2__~iof!_ is subject to appellate re~l~_:__" 

NEW SECTION. Section 2. Severability. If a part of 

(this act) is invalid, all valid pdrts that are severable 

from the invalid part remain in effect. If a part of (this 

act I is invalid in one or more of its applications, the part 

remdins in effect in all valid applications that are 

-4- SB 168 
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1 severable from the invalid applications. 

2 NEW SECTION. Section 3. Retroactive and prospective 

3 applicability. [This act) applies retroactively, within the 

4 meaning of 1-2-109, to all final decrees that have been 

5 issued by the Montana water courts and prospectively to all 

6 final decrees issued on or after {the effective date of this 

7 act I. 

8 NEW-SBE~feN~--~+on-4.-~~~~~;i~te.---~~--ae~r 

9 eeeome~--errecti•e--en--the--%a~est-date-oft-which-any-of-~he 

10 fo%%owiftg-oeeu~s~ 

11 ttt--passage-and-app~ovat-of-teftis-aeet7-::.=-Bill-No~-== 

12 tbe-6B~t,-::.=-Btll-No~-::.=-tbe-6B4t,-or-~~--Bill--No•--::.=--tbe 

13 686h-or 

14 ti}--a---tinai--determination--of--failttre--to--reeeive 

15 passage-and-app~oval-of-::.=-Bill-No,-::-:-tbE-6B3t,-::.=-Bill-No> 

16 =.-tbe-684-l ,--or-=-BiH-No.-::-:,-tbe-68& t ~ 

-End-
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SENATE BILL NO. 168 

INTRODUCED BY BENGTSON, GALT, STORY, STIMATZ, 

SPAETH, MARKS, BRADLEY, IVERSON 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING F"OR 

CORRECTION OF CLERICAL MISTAKES IN A FINAL DECREE BY THE 

WATER JUDGE; REQUIRING THAT THE FINAL DECREE ESTABLISH A 

TABULATION OF WATER RIGHTS AND THEIR RELATIVE PRIORITIES; 

AMENDING SECTION 85-2-234, MCA; AND PROVIDING AN--EPPEE~+YB 

BATE-ANB RETROACTIVE AND PROSPECTIVE APPLICABILITY." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-234, MCA, is amended to read: 

•as-2-234. Final d~cree. (1) The water judge shall, on 

the basis of the preliminary decree and on the basis of any 

hearing that may have been held, enter a final decree 

affirming or modifying the preliminary decree. If no 

request for a hearing is filed within the time allowed, the 

preliminary decree automatically becomes final, and the 

water judge shall enter it as the final decree. 

(2) The terms of a compact negotiated and ratified 

under 85-2-702 must be included in the final decree without 

alteration unless an objection is sustained pursuant to 

85-2-233; provided that the court may not alter or amend any 

of the terms of a compact except with the prior written 
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consent of the parties in accordance with applicable law. 

(3) The final decree shall establish the existing 

rights and priorities within the water judge's jurisdiction 

of persons required by 85-2-221 to file a claim for an 

existing right, of persons required to file a declaration of 

existing rights in the Powder River Basin pursuant to an 

order of the department or a district court issued und@r 

sections 8 and 9 of Chapter 452, Laws of 1973, and of any 

federal agency or Indian tribe possessing water rights 

arising under federal law, required by 85-2-702 to file 

claims. 

(4) THE FINAL DECREE SHALL ESTABLISH IN A FORM 

DETERMINED TO BE APPRQI'I<_IATE BY THE '<jj\_"J"ER JUDGE ONE OR __ MORE 

TABULATIONS OR LISTS OF ALL WATER RIGHTS AND THEIR RELATIVE 
- - -

PRIORITIES. 

t4tlli The final decree st1all state the findings of 

fact, along with any conclusions of law, upon which the 

existing rights and priorities of each person, federal 

agency, and Indian tribe named in the decree are based. 

tStL~l For each person who is found to have an 

existing right arising under the laws of the state of 

Montana, the final decree shall state: 

(a) the name and post-office address of the owner of 

the right; 

(b) the amount of water included tn the right, as 

-2- SB 168 
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follows: 

(il by flow cate for direct flow rights, such as 

irriqation rights: 

(ii) by volume for rights, such as stockpond and 

reservoir storaqe rights, and for rights that are not 

susceptible to measurement by flow rate; or 

(iii) by flow rate and volume for rights that a water 

judge determines require both volume and flow rate to 

adequately administer the ri9ht; 

(c) the date of priority of the ri9ht; 

(d) the pu-rpose for which the water included in the 

right is. used; 

(e) the pla-ce of use and a description of the land, if 

any, to which the right is appurtenant; 

(f) the source- of the w~ter includ-ed in the right; 

(g) the place and means of d-iversion; 

(h) the inclusive dates during which the water is used 

each year; 

( i) any other informa.tion nece-ssary to fully define 

the nature and exte-nt of the right. 

t6till For egch person, tribe, or federal agency 

posse-ssing water r iqhts arising under the laws of the United 

States, the final decree shall state: 

(a) the ndme and mailing address of the holder of the 

[ ight; 

-]- SB 168 
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(b) the source or sources of water included in the 

right; 

(c) the quantity of water included in the right; 

(d) the date of priority of the right; 

(e) the purpose for ~hich the water included in the 

right is currently used, if at all; 

(f) the place of use and a description of the land, if 

any, to which the right is appurtengnt; 

(g) the place and means of diversion, if any; and 

(h) any other information necessary to fully define 

the nature and extent of the right, including the terms of 

any compacts negotiated and ratified under 85-2~702. 

f..!.i.i.!1_ Clerical mi!:itGke~ ~.!!.-~ .. final decree may be 

corrected at any time on the inittdtlve of the water judqe 

or on the petition of d.!!.1__~_?on __ whu possesse~ -! ___ water 

right. The water judge stt?!J .9_Fdel~ ~!!~~_notice~ 

correction proceeding as he determi~~_l~_be appropriate to 

advise all persons who ~~-~_affecte~ ~!!~~~_!'ection. An 

order of the water ~making _or ___ de!!il__0..9m~.clerical 

~~~r.!:~ ion is subject to appellate review." 

NEW SECTION. Section 2. severability. It a part of 

(this actJ is invalid, all valid parts that are severable 

from the invalid part remain in effect. It a part of (this 

a.ct) is invalid in one or more of its application-s, the pact 

remains in effect in all valid dp~llcdtiun!:i tha-t are 
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l severable from the invalid applications. 

2 NEW SECTION. Section 3. Retroactive and prospective 

3 applicability. {This actl applies retroactively, within the 

4 meaning of 1-2-109, to all final decrees th4t have been 

5 issued by the Montana water courts dnd prospectively to all 

6 final decrees issued on or after [the effective date of this 

7 act). 

8 NEW-SE€'l'f6N~- -Sec-lien- 4o- -B~~b.-•e--1i..-te ~-- -i-'Ph-~- -ael:- ~ 

9 b@eomes--e££eetive--on--the--latest-date-en-whieh-any-of-the 

10 fot%ow~nq-oeettrs~ 

11 tlt--pe~3aqe-an~-approval-o£-tth±~-aetir-~-Bill-Noo-~ 

12 tb€-68~1·-~-Btll-No~-~-tb€-6841;-or-~--B<il--No~--~--tb€ 

13 6861;-or 

14 tit--a---final--determination--o£--failtlre--to--reeei¥e 

15 possage-and-appro~al-of-==-Btll-No~-==-tb€-6831;-==·Btll-No~ 

16 ~-tb€-6841;-or-~-Btll-Ho~-==-tb€-6861~ 

-End-
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