
SENATE BILL NO. 166 

INTRODUCED BY BENGTSON, GALT, STORY, STIMATZ, 
SPAETH, MARKS, BRADLEY, IVERSON 

JANUARY 17, 1989 

FEBRUARY 14, 1989 

FEBRUARY 15, 1989 

FEBRUARY 16, 1989 

FEBRUARY 17, 1989 

FEBRUARY 18, 1989 

FEBRUARY 18, 1989 

FEBRUARY 20, 1989 

FEBRUARY 27, 1989 

MARCH 21, 1989 

MARCH 27, 1989 

MARCH 29, 1989 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON AGRICULTURE, LIVESTOCK & IRRIGATION. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 47; NOES, 2. 

TRANSMITTED TO HOUSE. 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

ON MOTION, REREFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 82; NOES, 16. 

RETURNED TO SENATE WITH AMENDMENTS. 



APRIL 3, 1989 

APRIL 5, 1989 

IN THE SENATE 

RECEIVED FROM HOUSE. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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INTRODUCED BY 

~ FOR "AN ACT PROVIDING AN ACT ENTITLED: 

ADMINISTRATION OF TEMPORARY PRELIMINARY AND PRELIMINARY 

DECREES BY THE DISTRICT COURTS; PROVIDING THAT FOR PURPOSES 

OF ADMINISTERING WATER RIGHTS, THE PRIMA FACIE STATUS OF A 

CLAIM IS SUPERSEDED BY THE ISSUANCE OF A TEMPORARY 

PRELIMINARY DECREE, AS MODIFIED AFTER OBJECTIONS AND 

HEARINGS, OR A PRELIMINARY DECREE; AMENDING SECTIONS 

3-7-201, 3-7-211, 3-7-212, 3-7-501, 85-2-227, 85-2-406, AND 

85-5-101, MCA; REPEALING SECTION 3-7-213, MCA; AND PROVIDING 

AN EFFECTIVE DATE AND RETROACTIVE AND PROSPECTIVE 

APPLICABILITY." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 3-7-201, MCA, is amended to read: 

"3-7-201. Designation of water judge. (1) A water 

judge shall be designated within 30 days after May 11, 1979, 

for each water division by a majority vote of a committee 

composed of the district judge from each single judge 

judicial district and the chief district judge from each 

multiple judge judicial district, wholly or partly within 

the division. Except as provided in subsection (2) aftd 

3-i-i%3, a water judge must be a district judge or retired 
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district judge of a judicial district wholly or partly 

within the water division. 

(2) A district judge or retired district judge may sit 

as a water judge in more than one division if requested by 

the chief justice of the supreme court or the water judge of 

the division in which he is requested to sit. 

( 3) A water judge, when presiding over a water 

division, presides as district judge in and for each 

judicial district wholly or partly within the water 

division." 

Section 2. section 3-7-211, MCA, is amended to read: 

"3-7-211. Appointment of water commissioners. The 

W8ter-;udqe-o£-eeeh-wa~er--div~eion district court havi~ 

jurisdiction over the subbasin in which the controversy 

arises may appoint and supervise a water commissioner as 

provided for in Title 85, chapter 5." 

Section 3. Section 3-7-212, MCA, is amended to read: 

•J-7-212. Enforcement of £inai--deeree decrees. The 

wa~e~--;ndqe--ef--eaeh--wft~er-division district court hav.~ 

jurisdiction over the subbasin in which a controversy arises 

may enforce the provisions of a final decree issued in for 

that water-division-as-provided-in-85-i-~34 subbasin or, i~ 

the absence of any final decree having been issued, the 

provisions of a temporary preliminary decree or preliminar_y 

decree entered under 85-2-231.'' 

-2- INTRODUCED BILL 
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Section 4. Section 3-7-501, MCA, is amended to read: 

•J-7-501. Jurisdiction. (1) The jurisdiction of each 

judicial district concerning the determination and 

interpretation of cases certified to the court under 

85-2-309 or of existing water rights is exercised 

exclusively by it through the water division or water 

divisions that contain the judicial district wholly or 

partly. 

(2) No water judge may preside over matters concerning 

the determination and interpretation of cases certified to 

the court under 85-2-309 or of existing water rights beyond 

the boundaries specified in 3-7-102 for his division except 

as provided in 3-7-201 and-3-1-~13. 

(3) The water judge for each division shall exercise 

jurisdiction over all matters concerning cases certified to 

the court under 85-2-309 or concerning the determination and 

interpretation of existing water rights within his division 

as specified in 3-7-102 that are considered filed in or 

transferred to a judicial district wholly or partly within 

the division." 

Section 5. Section 85-2-227, MCA, is amended to read: 

"85-2-227. C1ai• to constitute prima facie evidence. 

A For purposes of adjudicating rights pursuant to this 

chapter, a claim of an existing right filed in accordance 

with 85-2-221 constitutes prima facie proof of its content 
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until the issuance of a final decree. For purposes of 

administering water rights, the provisions of a temporary 

preliminary decree, as modified after objections and 

hearings, or a preliminary decree supersede a claim of 

existing right unti 1 a final decree is issued.'' 

Section 6. Section 85-2-406, MCA, is amended to read: 

•85-2-406. District court supervision of water 

distribution. (1) The district courts shall supervise the 

distribution of water among all appropriators~ This 

supervisory authority includes the supervision of all water 

commissioners appointed prior or subsequent to July l, 1973. 

The supervision shall be governed by the principle that 

first in time is first in right. 

(2) When a ·water distribution controversy arises upon 

a source of water in which existing rights have not been 

determined according to part 2 of this chapter, any party to 

the controversy may petition the district court for relief. 

The district court from which relief is sought may grant 

•ueh injunctive or--e~ber relief which is necessary and 

appropriate to preserve property rights or the status quo 

pending ~he-ias~aftce-of-~fte-!tna±-deeree resolution of the 

controversy under subsection (3). 

(3) A controversy between appropriators r~~-a-~ottree 

wh~eh-ha~-~eea-~he-sue;eet-ef--e--general--determ~aation--of 

e•istin9--rt9hts--under--part--i--or--~hi~--chftpter shall be 
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settled by the district court wh*eh-i~eHed-the-!iftal--dec~ee 

having jurisdiction over the subbasin in which the 

controversy arises. The order of the district court settling 

the controversy may not alter the existing rights and 

priorities established in the--Eiftal--decreeT a temporary 

preliminary decree or preliminary decree entered under part 

2 of this chapter but shall refer to the appropriate water 

court any portion of the controversy involving the nature of 

existing rights and priorities established in a temporary 

preliminary decree or preliminary decree. The water court 

shall resolve any controversy involving existing rights and 

priorities established in a temporary preliminary decree or 

preliminary decree. Upon rereferral from the water court, 

the district court shall enter an order that it determines 

to be consistent with the resolution of the issues referred 

by the water court. In resolving the controversy, the 

district court may alter rights and priorities contained in 

a final decree only if based upon abandonment, waste, or 

illegal enlargement or change of right. In cases involving 

permits issued by the department, neither the water court 

nor the district court may not amend the respective rights 

established in the permits or alter any terms of the permits 

unless the permits are inconsistent or interfere with rights 

and priorities established in the ~ final decree entered 

under part 2 of this chapter. The order settling the 
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controversy shall be appended to the final decree, and a 

copy shall be filed with the department. The department 

shall be served with process in any proceeding under this 

subsection, and the department may, 

intervene in the proceeding." 

in its discretion, 

Section 7. Section 85-5-101, MCA, is amended to read: 

•as-5-101. Appointment of water commissioners. ( 1) 

Whenever the rights of persons to use the waters of any 

stream, ditch or extension of ditch, watercourse, spring, 

lake, reservoir, or other source of supply have been 

determined by a decree of a court of competent jurisdiction, 

it shall be the duty of the judge of the district court 

having jurisdiction of the subject matter, upon the 

application of the owners of at least 1~\ of the water 

rights affected by the decree, in the exercise of his 

discretion, to appoint one or more commissioners. The 

commissioners shall have authority to admeasure and 

distribute to the parties owning water rights in the source 

affected by the decree the waters to which they are 

entitled, according to their rights as fixed by the decree 

and by any certificates and permits issued under chapter 2 

of this title. When petitioners make proper showing that 

they are not able to obtain the application of the owners of 

at least 15% of the water rights affected and they are 

unable to obtain the water to which they are entitled, the 
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judge of the district court having jurisdiction may, in his 

discretion, appoint a water commissioner. 

(2) When the existing rights of all appropriators from 

a source or in an area have been determined in a temporary 

preliminary decree, preliminary decree, or final decree 

issued under chapter 2 of this title, the judge of the 

district court shall upon application by the department of 

natural resources and conservation appoint a water 

commissioner. The water commissioner shall distribute to the 

appropriators, from the source or in the area, the water to 

which they are entitled. 

( 3) The department of natural resources and 

conservation or any person or corporation operating under 

contract with the department or any other owner of stored 

waters may petition the court to have such stored waters 

distributed by the water commissioners appointed by said 

court. The court may thereupon make an order requiring the 

commissioner or commissioners appointed by the court to 

distribute such stored water when and as released to water 

users entitled to the use thereof. 

(4) At the time of the appointment of such water 

commissioner or commissioners, the district court shall fix 

their compensation, and the owners and users of the 

distributed waters, including permittees and certificate 

holders, shall pay their proportionate share of such fees 
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and compensation. 

(5) Upon the application of the board or boards of one 

or more irrigation districts entitled to the use of water 

stored in a reservoir which is turned into the natural 

channel of any stream and withdrawn or diverted at a point 

downstream for beneficial use, the district court of the 

judicial district wherein the most irrigable acres of the 

irrigation district or districts are situated may appoint a 

water commissioner to equitably admeasure and distribute 

such stored water to said irrigation district or districts 

from the channel of the stream into which it has been 

turned. A commissioner appointed under this subsection has 

the powers of any commissioner appointed under this chapter, 

limited only by the purposes of this subsection. His 

compensation is set by the appointing judge and paid by each 

district and other users of stored water affected by the 

admeasurement and distribution of such stored water. In all 

other matters the provisions of this chapter apply so long 

as they are consistent with this subsection." 

NEW SECTION. Section 8. Repealer. Section 3-7-213, 

MCA, is repealed. 

NEW SECTION. Section 9. Saving clause. [This act] 

does not affect rights and duties that matured, penalties 

that were incurred, or proceedings that were begun before 

[the effective date of this act]. 

-8-
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1 NEW SECTION. Section 10. Severability. If a part of 

2 [this act] is invalid, all valid parts that are severable 

3 from the invalid part remain in effect. If a part of [this 

4 act] is invalid in one or more of its applications, the part 

5 remains in effect in all valid applications that are 

6 severable from the invalid applications. 

7 NEW SECTION. Section 11. Retroactive and prospective 

8 applicability. [This act] applies retroactively, within the 

9 meaning of 1-2-109, to all temporary preliminary decrees and 

10 preliminary decrees that have been issued by the Montana 

11 water courts and prospectively to all decrees issued on or 

12 after [the effective date of this act]. 

l3 NEW SECTION. Section 12. Effective date. [This act l 

14 becomes effective on the latest date on which any of the 

15 following occurs: 

16 (1) passage and approval of [this act], __ Bill No. __ 

17 [LC 683], Bill No. [LC 685], or Bill No. (LC 

18 

19 

20 

21 

686]; or 

(2) a final determination of failure to 

passage and approval of __ Bill No. __ [LC 683], 

[LC 685], or Bill No. __ [LC 686]. 

-End-
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STATE OF ~fONTANA - FISCAL NOTE 
Form BD-15 

1n compliance with a written request, the.re is hereby submitted a Fiscal Note for SB166, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act providing for administration of temporary preliminary and preliminary decrees by the district court, and 
prO'!iding an effective date and retroactive and prospective applicability. 
ASSUMPTIONS: 

l. !his bill has no impact on the Department of Natural Resources and Conservation (DNRC) as currently written. 
2. This bill has no impact on the Judiciary as currently written. 

FISCAL INPACT: None 

TECHNICAL NOTES: 

1. In Section 85-2-406, MCA, the administration of temporary preliminary and preliminary decrees could 
involve all parties to a decree or only those parties that petition district court for relief. This 
section as currently written is unclear whether modified decrees must be issues and basin-wide notice 
given to have an administrable decree. 

2. 

If all or a portion of the parties in a basin are to be included in an administrable decree, either 
the district court or the water court may need to notice all or a portion of the water right owners 
in the particular basin where the temporary preliminary or preliminary decree will now be enforced. 
The water court may require that a modified temporary preliminary or preliminary decree be issued 
showing the resolution of the objections. If this occurs there will be a fiscal impact to the DNRC 
because the cost for printing and mailing the decree and notice is borne by the department. 

The general fund cost to DNRC would average $5,000 per enforceable basin decreed (average basin size 
of 2,000 claims x $2.50 average cost for preparing and mailing each claim). 

It is not possible to confidently estimate fiscal impact 
unknown how often the district court will be petitioned. 
assistance may be required by the water court to issue a 
or preliminary decree. 

to the DNRC from this bill because it is 
Therefore, it is uncertain what department 

modified enforceable temporary preliminary 

-2F- 9j 
GET DIRECTOR 1DATE DATE 

PROGRM-1 PLANNING 
Fiscal Note for SB166, as introduced 

58 Itt. 
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APPROVED BY COMMITTEE 
ON AGRICULTURE LIVESTOCK 
& IRRIGI.TION 

SENATE BILL NO. 166 

INTRODUCED BY BENGTSON, GALT, STORY, STIMATZ, 

SPAETH, MARKS, BRADLEY, IVERSON 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR 

ADMINISTRATION OF TEMPORARY PRELIMINARY AND PRELIMINARY 

DECREES BY THE DISTRICT COURTS; PROVIDING THAT FOR PURPOSES 

OF ADMINISTERING WATER RIGHTS, THE PRIMA FACIE STATUS OF A 

CLAIM IS SUPERSEDED BY THE ISSUANCE OF A TEMPORARY 

PRELIMINARY DECREE OR A PRELIMINARY DECREE, AS MODIFIED 

AFTER OBJECTIONS AND HEARINGS,--9R--A--PREbfMfNARY--BE€RBE; 

AMENDING SECTIONS 3-7-201, 3-7-211, 3-7-212, 3-7-501, 

85-2-227, 85-2-406, AND 85-5-101, MCA; REPEALING SECTION 

3-7-213' MCA; AND PROVIDING AN EFFECTIVE DATE AND 

RETROACTIVE AND PROSPECTIVE APPLICABILITY." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 3-7-201, MCA, is amended to read: 

•J-7-201. Designation of water judge~ (1) A water 

judge shall be designated within 30 days after May 11, 1979, 

for each water division by a majority vote of a committee 

composed of the district judge from each single judge 

judicial district and the chief district judge from each 

multiple judge judicial district, wholly or partly within 

the ?ivision. Except as provided in subsection (2) a~d 
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3-T-il3, a water judge must be a district judge or retired 

district judge of a judicial district wholly or partly 

within the water division. 

(2) A district judge or retired district judge may sit 

as a water judge in more than one division if requested by 

the chief justice of the supreme court or the water judge of 

the division in which he is requested to sit. 

(3) A water judge, when presiding over a water 

division, presides as district judge in and for each 

judicial district wholly or partly within the water 

division." 

Section 2. Section 3-7-211, MCA, is amended to read: 

"3-7-211. Appointment of water commissioners. The 

w8ter--jttd~~--o£--eaeh--w8~er-divis±on dis~rict court having 

jurisdiction over the ~ttees~±n HYDROLOGICALLY INTERRELATED 

PORTION OF A WATER DIVISION AS DESCRIBED IN 85-2-231(2) in 

which the controversy arises may appoint and supervise a 

water commissioner as provided for in Title 85, chapter 5." 

Section 3. Section 3-7-212, MCA, is amended to read: 

"3-7-212. Enfo[cement of final--decree decrees. The 

w~ter-jttdqe-of-eaeh-wa~er--dtvision district court havi~ 

jurisdiction over-the-stlbba~±n~in-whie~-a-eontrove~sy-arises 

may enforce the provisions of a final decree ±sstl~d-in for 

tha~-water-div±~ion-as-pre~ided-in-85-~-%34 sttebas±n-or,-±n. 

IN the absence of any fi~al decree having been issued, the 

-2- SB 166 
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DISTRICT COURT HAVING JURISDICTION MAY ENFORCE THE 

provi~ions of a temporary preliminary decree or preliminary 

decree en~ered under 85-2-231, AS MODIFIED BY A WATER JUDGE 

AFTER OBJECTIONS AND HEARINGS. •• 

Section 4. Section J-7-501, MCA, is a.m'=nded to read: 

"3-7-501. Jurisdiction. 11) The jurisdiction of each 

judicial district concerning the determination and 

interpretation of cases certified to the court under 

85-2-309 or of existing water rights is exercised 

exclusively by it through the water division or water 

divisions that contain the judicial district wholly or 

partly. 

(2) No water judge may preside over matters concerning 

the determination and interpretation of cases certified to 

the court under 85-2-309 or of existing water rights beyond 

the boundaries specified in 3-7-102 for his division except 

as provided in 3-7-201 and-3-~-it3. 

(3) The water judge for each division shall exercise 

jurisdiction over all matters concerning cases certified to 

the court under 85-2-309 or concerning the determination and 

interpretation of existing water rights within his division 

as specified in 3-7-102 that are considered filed in or 

transferred to a judicial district wholly or partly within 

the division." 

Section 5. Sect ion 85-2-227, MCA, is amended to read: 

-3- SB 166 
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•as-2-227. Claim to constitute priaa facie evidence. 

A. For purposes of adjudicating r __ !:_9!!_ts pursuant to this 

ehap~~P PART, a claim of an existing right filed in 

accordance with 85-2-221 OR AN AMENDED CLAIM OF EXISTING 

RIGHT constitutes prima facie proof of its content until the 

issuance of a final decree. For purposes of administering 

water rights, the provisions of a temporary preliminary 

decree OR A PRELIMINARY DECREE, as modified after objections 

and hearings, or-a-preliminary-decree supersede a claim of 

existing right until a final decree is issued.'' 

Section 6. Section 85-2-406, MCA, is amended to read: 

"85-2-406. District court supervision of water 

distribution4 {l) The district courts shall supervise the 

distribution of water among all appropriators. This 

supervisory authority includes the supervision of all water 

commissioners appointed prior or subsequent to July 1, 19734 

The supervision shall be governed by the principle that 

first in time is first in right. 

{2) When a water distribution controversy arises upon 

a source of water in which existing rights have not been 

determined according to part 2 of this chapter OR WHEN A 

BASIN IS THE SUBJECT OF A TEMPORARY PRELIMINARY DECREE OR 

PRELIMINARY DECREE, AS MODIFIED AFTER OBJECTIONS ANO 

HEA~_INGS, any party to the controversy OR ANY PERSON WHOSE 

RIGHTS ARE ()~__"{_~E .J'FE:_EC_TED_!lY __ E_t>IFOHCEMENT OF THE DECREE 

-4- SB l6f 
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may petition the district court for relief. The district 

court from which relief is souqht may grant sneh injunctive 

er-eth@r OR OTHER relief which is necessary and appropriate 

to preserve property rights or the status quo pending th@ 

isstta~ee-ei-th@-f~ftal-d@eree reso~~tien-of--th@--eontroversy 

~ftder-s~bseetion-t3t THE ISSUANCE OF THE FINAL DECREE. 

(3) A--eentrever~y-ftetween-appropr±aters-from-a-sotlree 

whieh-~as-been-the-snbjeet-o£--a--generai--determination--of 

e~istin~--ri9hts--nnder--part--i--of--this--ehapter-sha~l-be 

settled-by-the-distriet-eotlrt-vhieh-issned-the-£inaT--deeree 

ha~±ng---jttrisdietion---o~er---the--s~bbas±n--in--which--the 

eon~rover~y-arises.-The-order-of-~he-d~str~et-eottrt-~ett%in9 

the-eontro~er~y--may--not--a%ter--the--exi~tin9--r~gnt~--and 

priorit±es--e~tablished--in--the--~~na~--deereeo a-temporary 

prelim~nary-deeree-or-pre±~mi~ary-deeree-entered-ttnder--part 

i--of--this-ehapter-b~t-shall-refer-to-the-appropr~~te-water 

eott r t-e: n y- port i oft-of-t he-eon t r O':f e r ~ y- i nvoi vi n_s- the-nat til." e-o t 

exist±ng-!±ghta-and-prioritie~-estab~ished--in--a--temporary 

preliminary--deeree--or--pre±im±nery-deeree.-The-water-eottrt 

sha~~-resol~e-any-eontro~ersy-involvinq-existin9-rights--and 

.2!.!_~r ±ties - --e s tabi i ~hed-± n-a- tempor-ary- prelim± nary -deer'ee -et" 

pr ei ±m.-t nary -deer_eeo--Bpot!:-t"'er_~fe rra_~.:- £ r-om-tl"le--we:tet"- -eott r-t--,

the--distr-iet--eoHrt-shall-enter-an-ot"de~-that-it~determine~ 

to~be-eonsiste~t-with~the-re~o+rttien-e£-the-i~~~e~--reEerrea 
- ------

by--the- -w~ _ _!:e r-- ~ott rt ._--In--!' e !IOl'l i: ng-- the- -eontro'le~-~l" -;- thf!'! 
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d±striet-eottrt-may-arter-r~qht~-8nd-p~tor±tie~-eont8ifted--in 

8--finsl--decree--onl~--±r-based-ttpon-abendonmentr-waste-;-or 

illeqal-enlargement-ot"-ehenge-of-right. ln--cases--±nvelYin9 

perm±t~--t~~tted--by-~the-department--,- neither:tne-water-eotlrt 

nor tne district cottrt-m~y-not-amend-the--t"espeetive--ri9hts 

e~tebli~hed-in-the-permits-or-alter-any-term~-of-the-perm±t~ 

ttnie~~-the-permit~-are-ineons±~tent-or-±nter£ere-w±th-riqhts 

and--priorities--e~tabiished--in--tne ~ r±nai-deeree entered 

ttnder-part-i--ef--this--chapter~---~he--order--~ettling--the 

eontro~et"~y--sheii--be--appen6ed--te-the-final deeree-;-and-a 

eo~y-shall-be-£±led--with--the--departmento--~he--department 

~hai-1:--be--ser~ed--with-pr~eess-in-any-proeeed±ng-~nder-th±s 

~ttbseetion,-snd--the--depe~tment--may,--±n--it~--d~seret~on7 

±nter~ene---~n---the---p~~eeedin9~ A CONTROVERSY BETWEEN 

APPROPRIATORS FROM A SOURCE THAT HAS BEEN THE SUBJECT OF A 

FINAL DECREE UNDER PART 2 OF THIS CHAPTER MUST BE SETTLED BY 

THE DISTRICT COURT THAT ISSUED THE FINAL DECREE. THE ORDER 

OF THE DISTRICT COURT SETTLING THE CONTROVERSY MAY NOT ALTER 

THE EXISTING RIGHTS AND PRIORITIES ESTABLISHED IN THE FINAL 

DECRE~ EXCEPT TO TilE EXTENT THE COURT ALTERS RIGHTS BASED 

UPON ABANDONMENT, WASTE, OR ILLEGAL ENLARGEMENT OR CHANGE OF 

RIGHT. IN CASES INVOLVING PERMITS ISSUED BY THE DEPARTMENT, 
~ . 

THE COURT MAY NOT AMEND THE RESPECTIVE RIGH'rS ESTABLISHED IN 

THE PERMITS OR ALTER ANY TERMS OF THE PERMITS UNLESS THE 

PERMITS ARE INCONSISTENT OR INTERFERE WITH RIGHTS AND 
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PRIORITIES ESTABLISHED IN THE FINAL DECREE. THE ORDER 

SETTLING THE CONTROVERSY MUST BE APPENDED TO THE FINAL 

DECREE, AND A COPY MUST BE FILED WITH THE DEPARTMENT. THE 

DEPARTMENT MUST BE SERVED WITH PROCESS IN ANY PROCEEDING 

UNDER THIS SUBSECTION, AND THE DEPARTMENT MAY, IN ITS 

DISCRETION, INTERVENE IN THE PROCEEDING. 

(4) IF AN ACTION TO ENFORCE A TEMPORARY PRELIMINARY 

DECREE IS COMMENCED, THE WATER JUDGE SHALL UPON REFERRAL 

FROM THE DISTRICT COURT ESTABLISH, IN A FORM DETERMINED TO 

BE APPROPRIATE BY THE WATER JUDGE, ONE OR MORE TABULATIONS 

OR LISTS OF ALL EXISTING RIGHTS AND THEIR RELATIVE 

PRIORITIES. 
----··-~--

(5) (A) A PERSON WHOSE EXISTING RIGHTS AND PRIORITIES 

ARE DETERMINED IN A TEMPORARY PRELIMINARY DECREE OR 

PRELIMINARY DECREE MAY APPEAL A DETERMINATION MADE PURSUANT 

TO SUBSECTION (2) IF HE REQUESTED A HEARING AND APPEARED AND 

ENTERED OBJECTIONS TO THE TEMPORARY PRELIMINARY DECREE OR 

PRELIMINARY DECREE. 

(B) THE WATER JUDGE IS NOT BOUND BY A SUPR~ME COURT 

DETERMINATION ON AN APPEAL ENTERED UNDER THIS SUB1i~<::'rl0N__!_i:! 

ISSUING ANY SUBSEQUENT DECREE UNDER PART 2 OF THIS CHAPTER." 

Section 7. Sect ion 85-5-101, MCA, is amended to read: 

•a~-5-101. Appointment of water commissioners. {1) 

Whenever the rights of persons to use the waters of any 

stream, ditch or extension of ditch, watercourse, spring, 
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lake, reservoir, or other source of supply have been 

determined by a decree of a court of competent jurisdiction, 

INCLUDING TEMPORARY PRELIMINARY, PRELIMINARY, AND FINAL 

DECREES ISSUED BY A WATER JUDGE, it shall be the duty of the 

judge of the district court having jurisdiction of the 

subject matter, upon the application of the owners of at 

least 15% of the water rights affected by the decree, in the 

exercise of his discretion, to dppoint one or moi"e 

commissioners. The commissioners shall have authority to 

admeasure and distribute to the parties owning water rights 

in the source affected by the decree the waters to which 

they are entitled, according to their rights as fixed by the 

decree and by any certificates and permits issued under 

chapter 2 of this title. When petitioners make proper 

showing that they are not able to obtain the application of 

the owr1ers cf at least 1St of the water rights affected and 

they are unable to obtain the water to which they are 

entitled, the judge oE the district court having 

jurisdiction may, in his discretion, appoint a water 

commissivner. 

(2) When the existing rights of all appropriators from 

a source or in an area hdv~ been determined in a !_emporary 

preliminary decree, prelim~~_!::;{ decree, or final decree 

issued under chapter 2 of this title, the judge of the 

district court shall upon applicdtion by the department o; 

~a~ SB 16< 
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natural resources and conservation appoint a water 

commissioner. The water commissioner shall distribute to the 

appropriators, from the source or in the area, tt1e water to 

which they are entitled. 

( 3) The department of natural resources and 

conservation or any person or corporation operating under 

contract with the department or any other owner of stored 

waters may petition the court to have such stored waters 

distributed by the water commissioners appointed by said 

court. The court may thereupon make an order requiring the 

commissioner or commissioners appointed by the court to 

distribute such stored water when and as released to water 

users entitled to the use thereof. 

(4) At the time of the appointment of such water 

commissioner or commissioners, the district court shall fix 

their compensation, and the owners and users of the 

distributed waters, including permittees and certificate 

holders, shall pay their proportionate share of such fees 

and compensation. 

(5) Upon the application of the board or boards of one 

or more irrigation districts entitled tc the use of water 

stored in a reservoir which is turned into the natural 

channel of any stream and withdrawn or diverted at a point 

downstream for beneficial use, the district court of the 

jud~cial district wherein the most irrigahle acres of the 
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irrigation district or districts are situated may appoint a 

water con~issioner to equitably admeasure and distribute 

such stored water to said irrigation district or districts 

from the channel of the stream into which it has been 

turned. A commissioner appointed under this subsection has 

the powers of any commissioner cippointed under this chapter, 

limited only by the purposes of this subsection. His 

compensation is set by the appointing judge and paid by each 

district and other users of stored water affected by the 

admeasurement and distribution of such stored water. In all 

other matters the provisions 0E this chapter apply so long 

as they are consistent with this subsection." 

NEW SECTIO~ Section 8. Repealer. Section 

MCA, is repealed. 

NEW SEC'fiQI"_. Section 9. saving clause. 

3-7-213, 

(This act} 

does not affect rights and dut::ies that matured, penalties 

that were incurred, or proceedings that were begun before 

[the effective date of this act]. 

NEW SECTION. Section 10. Severability. If a part of 

[this act] :s invalid, all valid parts that are severable 

from the invalid part remain 1r1 effect. If a part ot ~this 

act) is invalid in one or mure of its applications, the part 

remains in effect in all valid applicat1ons that are 

severable from the invalid applications. 

NEW SECTI~~~ Section 11. Retroactive and prospective 
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applicability. i!1 [This act] applies retroactively, within 

2 the meaning of 1-2-109, to all temporary preliminary decrees 

and preliminary decrees that have been issued by the Montana 

water courts and prospectively to all decrees issued on or 

after [the effective date of this act]. 

6 (2) A P~RSON WHOSE EXISTING RIGHTS_ARE DETERMINED IN A 

7 TEMPORARY PRELIMINARY DECREE OR A PRELIMINARY DECREE ISSUED 

8 BEFORE [THE EF!-"ECTIVE DATE OF THIS ACT] MAY PETITION THE 

9 WATER JUDGE FOR RELIEF CONCERNING ANY MATTER IN THE DECREE 

10 PRIOR TO ENFORCEMEN'r OF THE DECREE. 

ll NEW SECTION. Section 12. Effective date. [This act J 

12 becomes effective on the latest date on which any of the 

13 following occurs: 

14 (l) passage and approval of [this act), __ Bill No. 

15 [LC 6B3],--~--Bill--No~-~-tb€-685t 7 or Bill No. [LC 

16 686]; or 

17 (2) a final determination of failure to receive 

18 passage and approval of Bill No. __ [LC 683],-~-Bill-No~ 

19 =:-tb€-685t, or Bill No. [LC 686]. 

-End-
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SENATE BILL NO. 166 

INTRODUCED BY BENGTSON, GALT, STORY, STIMATZ, 

SPAETH, MARKS, BRADLEY, IVERSON 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR 

ADMINISTRATION OF TEMPORARY PRELIMINARY AND PRELIMINARY 

DECREES BY THE DISTRICT COURTS; PROVIDING THAT FOR PURPOSES 

OF ADMINISTERING WATER RIGHTS, THE PRIMA FACIE STATUS OF A 

CLAIM IS SUPERSEDED BY THE ISSUANCE OF A TEMPORARY 

PRELIMINARY DECREE OR A PRELIMINARY DECREE, AS MODIFIED 

AFTER OBJECTIONS AND HEARINGS7--eR--A--PREblMINAR~--BBeRB8; 

' 
AMENDING SECTIONS 3-7-201' 3-7-211' 3-7-212' 3-7-501' 

85-2-227, 85-2-406, AND 85-5-101, MCA; REPEALING SECTION 

3-7-213, MCA; AND PROVIDING AN EFFECTIVE DATE AND 

RETROACTIVE AND PROSPECTIVE APPLICABILITY." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 3-7-201, MCA, is amended to read: 

•3-7-201. Designation of water judge. (1) A water 

judge shall be designated within 30 days after May 11, 1979, 

for each water division by a majority vote of a committee 

composed of the district judge from each single judge 

judicial district and the chief district judge from each 

multiple judge judicial district, wholly or partly within 

the ~ivision~ Except as provided in subsection (2) and 

~ ..... __ 
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3-~-il3, a water judge must be a district judge or retired 

district judge of a judicial district wholly or partly 

within the water division. 

{2) A district judge or retlred district judge may sit 

as a water judge in more than one division if requested by 

the chief justice of the supreme court or the water judge of 

the division in which he is requested to sit. 

(3) A water judge, when presiding over a water 

division, presides as district judge in and for each 

judicial district wholly or partly within the water 

division."' 

Section 2. Section 3-7-211, MCA, is amended to read: 

•J-7-211. Appointaent of water ca.missioners. The 

water--jud4e--or--eaeh--wate~-division district court having 

jurisdiction over the s~bbasin HYDROLOGICALL¥ INTERRELATED 

PORTION OF A WATER DIVISION AS DESCRIBED IN 85-2 231(2) in 

which the controversy arises may appoint and supervise a 

water commissioner as provided for in Title 85, chapter 5."' 

Section 3. Section 3-7-212, MCA, is amended to read: 

•1-1-212. Enforceaent of f*na±--deeree decrees. The 

water-jud9e-of-eaeh-water--division district court having 

jurisdiction over-the-sabbasin-in-whieh-a-eontrover~y-arises 

may enforce the provisions of a final decree i~stled-~n for 

thst-water-di•isioft-as-previded-in-B5-i-i34 Stlbbasift-Or7-ift. 

IN the absence of any final decree having been issued, the 
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DISTRICT COURT HAVING JURISDICTION MAY ENFORCE THE 

E!Ovisions of a tamporary preliminary decree or preliminary 

decree entered under 85-2-231, AS MODIFIED BY A WATER JUDGE 

AFTER OBJECTIONS AND HEARINGS." ------

Section 4. Section 3-7-501, MCA, is amended to read: 

•]-7-501. Jurisdiction. (1) The jurisdiction of each 

judicial district concerning the determination and 

interpretation of cases certified to the court under 

85-2-309 or of existing water rights is exercised 

exclusively 

divisions that 

partly. 

by it through the water division or water 

contain the judicial district wholly or 

(2) No water judge may preside over matters concerning 

the determination and interpretation of cases certified to 

the court under 85-2-309 or of existing water rights beyond 

the boundaries specified in 3-7-102 for his division except 

as provided in J-7-201 snd-3-~-ill. 

( 3) The water judge for each division shall exercise 

jurisdiction over all matters concerni"g cases certified to 

the court under 85-2-309 or concerning the det~rmination and 

interpretation of existing water rights within his division 

as specified in 3-7-102 that are considered filed in or 

transferred to a judicial district wholly or partly within 

the division." 

Section 5. Section 85-2-227, MCA, is amended to read: 

-3- SB 166 

2 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2] 

24 

25 

SB 0166/02 

•as-2-227. Claim to constitute priaa facie evidence. 

~ For purposes of adjudicating rights pursua~~-~o this 

ehapt~r PART, . a claim of an existing right filed in 

accordance with 85-2-221 OR AN AMENDED CLAIM OF EXISTING 

RIGHT constitutes prima facie proof of its content until the 

issuance of a fin~l decree. ~urposes of administering 

water rights, the provisions of a temporary preliminary 

deere~ OR A PRELIMINARY DECREE, as modified aftec objections 

and hearings, o-r--a-p-r-elimil'l:ary-::_~~~ree supersede a claim of 

existing right until a final decree is issued." 

Section 6. 

"85-2-406. 

Section 85~2-406, MCA, is amended to read: 

Oist["iCt court supervision of water 

distribution. (1) The district courts shall supervise the 

distribution of water among all appropriators. This 

supervisory authority includes the supervision of all water 

commissioners appointed prior or subsequent to July 1, 1973. 

The supervision shall be governed by the principle that 

first in time is first in eight. 

(2) When a water distribution controversy arises upon 

a source of water in which existing rights have not been 

determined according to part 2 of this chapter OR WHEN A 

BASIN IS THE SUBJECT OF A TEMPORARY PRELIMINARY DECREE OR ----·-

PRELIMINARY DECREE, AS .. !<OD!FIED AFTER OBJECTIONS AND 

HEARINGS, any pdrty to the controversy OR ANY PERSON WHOSE 

RIGHTS ARE ()_R_ _I:!~Y BE _!<!'T~CTf:()__!'IY _ ENf'ORCI-:MENT OF THE DECREE 
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may petition the district court for relief. The district 

court from which relief is sought may grant s~eh injunctive 

or-o~her OR OTHER relief which is necessary and appropriate 

to preserve property rights or the status quo pending the 

isscanee-oi-~he-r±na±-deeree resola~ton-ef--the--eontroversy 

~nder-s~bseet~en-t3t THE ISSUANCE OF THE FINAL DECREE. 

(3) ~--eontroversy-betveen-appropriators-from-a-socree 

whieh-has-been-the-s~b;eet-o£--a--~eneral--dete~mination--or 

existinq--ri~hts--~nder--part--i--of--this--ehapter-sha~~-be 

settled-by-the-distriet-eourt-wh±eh-isstted-the-finat--deeree 

having---jttrisdietion---over---the--subbasin--~n--which--the 

eontroversy-arises~-The-erder-o£-the-di~triet-eodrt-s~t~iing 

the-eontreversy--may--ftot--aiter--the--existing--rigft~s--and 

priorities--establi~h~d--in--the--final--deeree~ a-temporary 

preliminary-deeree-or-pre%iminary-deeree-entered-under--pare 

i--o£-~this-ehapter-ettt-shail-refer-to-the-appropriate-water 

eettrt-any-portion-o£-the-eontroYer~y-involving-the-nature-of 

exist~ng-rights-and-prioriti~s-established--in--a--temperary 

preliminary--decree--er--preliainary-deeree~-The-water-eodrt 

shall-resolve-any-eontroversy-invelving-existing-rights--and 

2rierities--established-in-a-temporary-preliminary-deeree-or 

preliminary-deereeo--~pon-rereferrai-from-the--water--eo~rt7 

the--distriet--eottrt-shall-~nter-an-order-that-it-determines 

to-be--eonsistent-with-the-resolntion-o£-the-issttes--reEerred 

by--the--water--eo~rto--in--resolving--the--eofttrover~xr-the 
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di~triet-eo~rt-may-aiter-r±gnts-and-priorities-eon~aifted--in 

a--final--deere~--only--i£-eased-a~on-abando~ment;-wasteT-er 

illegai-enlargement-er-ehange-o~:~!~~ tn--eases--involvin~ 

permits--isstted--by--the-de~a~tment; neither-tne-water-eo~rt 

~ the di~triet coart-may-not-amend-the--respeetive--ri~hts 

established-in-the-permits-or-aiter-cny-te~ms-of-tfte-permits 

ttnle~s-the-permits-are-ineonsistent-or-inter£ere-with-rights 

and--priorities--established--in--the ~ £inal-deeree ente~ed 

ttnder-part-r--of--this--ehaptero---~he--order--settlin~--tne 

eontrewer8y--shall--be--appended--to-the-£inat deeree,-snd-a 

eopy-shall-be-filed--with--the--department.--~he--depertment 

shall--be--served--w±th-proce~~-in-any-proceedin9-ttnder-this 

s~bseetion,-and--the--department--may 7 --in--its--discretion7 

intervene---in---the---proeeedtngo A CONTROVERSY 

APPROPRIATORS FROM A SOURCE T~A~ HAS BEEN THE SUBJECT 

BETWEEN 

OF A 

FINAL DECREE UNDER PART 2~DF_~HIS CHAPTER MUST BE SETTLED BY 

THE DISTRICT COURT THAT ISSUED T~~ FINAL DECREE. THE ORDER 

OF THE_DISTRICT COURT SETTLI~G THE CONTROVERSY MAY NOT ALTER 

THE EXISTING RIGHTS AND PRIORITIES ESTABL1SHED IN THE FINAL 

DECREE EXCEPT TO THE EXTENT THE COURT ALTERS RIGHTS BASED 

UPON ABANDONMENT, WASTE, OR ILLEGAl, l':NLA':".GEM~_QII_ CHANGE OF 

RIGHT. IN CASES INVOLVING PER~~~ ISS~~~!': DEPARTMENT, 

THE COURT MAY NOT AME~D THE ~l':~P~CTIV~ RIGHTS ESTABLISHED IN 

THE PERMITS OR ALTER ANY TERMS OF THE PERMITS UNLESS THE 

PERMITS ARE INCONSISTENT OR _INTERFERE _WITH RIGHTS AND 
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PRIORITIES ESTABLISHED !N THE FINAL DECREE. THE ORDER 

SETTLING THE CONTROVERSY MUST BE APPENDED TO THE FINAL 

DECREE, AND A COPY MUST BE FILED WITH THE DEPARTMENT. THE 

DEPARTMENT MUST BE SERVED WITH PROCESS IN ANY PROCEEDING 

UNDER THIS SUBSECTION, AND THE DEPARTMENT MAY, IN ITS 

DISCRETION, INTERVENE IN THE PROCEEDING. 

(4) IF AN ACTION TO ENFORCE A TEMPORARY PRELIMINARY 

DECREE IS COMMENCED, THE WATER JUDGE SHALL UPON REFERRAL 

FROM THE DISTRICT COURT ESTABLISH, IN A FORM DETERMINED TO 

BE APPROPRIATE BY THE WATER JUDGE, ONE OR MORE TABULATIONS 

OR LISTS OF ALL EXISTING RIGHTS AND THEIR RELATIVE 

PRIORITIES. 

(5) (A) A PERSON WHOSE EXISTING RIGHTS AND PRIORITIES 

ARE DETERMINED IN A TEMPORARY PRELIMINARY DECREE OR 

PRELIMINARY DECREE MAY APPEAL A DETERMINATION MADE PURSUANT 

TO SUBSECTION (2LIF HE REQUESTED A HEARING AND APPEARED ANL> 

ENTERED OBJECTIONS TO THE TEMPORARY PRELIMINARY DECREE OR 

PRELIMINARY DECREE. 

(B) THE WATER .JUDGE IS NOT BOUND BY A SUPREME COURT 

DETERMINATION ON AN APPEAL ENTERED UNDER THIS SUBSECTION IN 

ISSUING ANY SUBSEQUENT DECREE UNDER PART 2 OF THIS CHAPTER." 

Section 7. Section 85-5-101, MCA, is amended to read: 

•as-5-101. Appointaent of water commissioners. (1) 

Whenever the rights of persons to use the waters of any 

stream, ditch or extension of ditch, watercourse, spring, 
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lake, reservoir, or other source of supply have been 

determined by a decree of a court of competent jurisdiction. 

INCLUDING TEMPORARY PRELIMINARY, PRELIMINARY, AND FINAL 

DECREES I§ SUED BY A. WATER JUDGE, it shall be the duty of the 

judge of the district court having jurisdiction of the 

subject matter, upon the application of the owners of at 

least 15% of the water rights affected by the decree, in the 

exercise of his discretio11, to 

commissioners. The commissioners 

appoint 

shall 

one or more 

have authority to 

admeasure and distribute to the parties owning water rights 

in the source affected by the decree the waters to which 

they are entitled, according to their rights as fixed by the 

decree and by any certificates and permits issued under 

chapter 2 of this title. When petitioners make proper 

showing that they are not able to obtain the application of 

the owners of at least 15\ of the water rights affected and 

they are unable to obtain 

entitled, the judge of 

jurisdiction may, in his 

commissioner. 

the water to which they are 

the district court having 

discretion, appoint a water 

12) When the existing rights of all appropriators from 

a source or in an area have been determined in a temporary 

preliminary decree, preli~inary --~~c_ree_!_~__S)_£ final decree 

issued under chapter 2 of this title, the judge of the 

district court shall upon app1icdtion by the depdrtrnent of 
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natural resources and conservation appoint a water 

commissioner. The water commissioner shall distribute to the 

appropriators. from the source or in the area, the water to 

which they are entitled. 

(3) The department of natural resources and 

conservation or any person or corporation operating under 

contract with the department or any other owner of stored 

waters may petition the court to have such stored waters 

distributed by the water commissioners appointed by said 

court. The court may thereupon make an order requiring the 

commissioner or commissioners appointed by the court to 

distribute such stored water when and as released to water 

users entitled to the use thereof. 

(4) At the time of the appointment of such water 

commissioner or commissioners, the district court shall fix 

their compensotion, and the owners and users of the 

distributed waters, including permittees and certificate 

holders, shall pay their proportionate share of such fees 

and compensation. 

(5) Upon the application of the board or boards of one 

or more irrigation districts entitled to the use of water 

stored in a reservoir which is turned into the natural 

channel of any stream and withdrawn or diverted at a point 

downstream for beneficial use, the district court of the 

jud~cial district wherein the most irrigable acres of the 
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irrigation district or districts are situated may appoint a 

water commissioner to equitably admeasure and distribute 

such stored water to said irrigdtioll district ~r districts 

from the channel of the stream into which it has been 

turned. A comnnssioner appointed under this subsection has 

the powers of any commissioner .:.ippuinted under this chapter, 

limited only by the purp0se=5 · vf this subsection. His 

compensation is set by the appointing judge and paid by each 

district and other users ot stored water affected by the 

admeasurement and distribution ot such stored water~ In all 

other matters the provisions of this chapter apply so long 

as they are consistent with this subsection." 

NEW SECTION. Section 8. Repea1ec. Sect ion 

MCA, is repealed-

NEW SECTION. Section 9. Saving clause. 

3-7-213, 

(This act] 

does not affect rights and duties that matured, penalties 

that were incurred, or proceedings that were begun before 

{the effective date of this act]. 

~~~ §ECTION. Section 10. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain 1n effect. If a part of [this 

actl is invalid in one or more of its applications, the part 

remains in effect in all Vdlid applications that are 

severable from the invalid applications. 

NEW SECTION~ Section 11. Retroactive and prospective 
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l applicability. ill (This actl applies retroactively, within 

2 the meaning of 1-2-109, to all temporary preliminary decrees 

3 and preliminary decrees that have been issued by the Montana 

4 water courts and prospectively to all decrees issued on or 

5 after (the effective date of this act). 

6 (2) A PERSON WHOSE EXISTING RIGHTS ARE DETERMINED IN A 

7 TEMPORARY PRELIMINARY DECREE OR A PRELIMINARY DECREE ISSUED 

8 BEFORE [THE EFFECTIVE DATE OF THIS ACT] MAY PETITION THE 

9 WATER JUDGE FOR RELIEF CONCERNING ANY MATTER IN THE DECREE 

10 PRIOR TO ENFORCEMENT OF THE DECREE. 

11 NEW SECTION. Section 12. Effective date. [This act) 

12 becomes effective on the latest date on which any of the 

13 following occurs: 

14 (1) passage and approval of (this act], __ Bill No. __ 

15 [ LC 683 I ,--::_::--BiH--No<-:~-t-Le-685h or Bi 11 No. ( LC 

16 686 I; or 

17 (2) a final determination of failure to receive 

18 passage and approval of Bill No. __ (LC 683],-==-Bill-Noa 

19 ::_::-£-be-685fT or Bill No. __ [LC 686]. 

-End-
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Mr. Speaker: We, 

SENATE BILL 166 
as amended . 

STANDING COMMITTEE REPORT 

the committee on Judiciary 

(third reading copy -- blue) 

March 20, 1989 
Page 1 of 1 

report that 

be concurred in 

Signedo&L_~ 
Dave Brown, 'Chairman 

And, that such amendments read: 

1. Page 7, line 15 . 
Following: "DECREE" 
Insert: ", or a person exerc1s1ng a suspension under 85-2-217 and 

part 7 of this chapter," 

2. Page 7, lines 16 through 18. 
Strike: "IF HE" on line 16 through "DECREE" on line 18 

HOUSE 
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SENATE BILL NO. 166 

INTRODUCED BY BENGTSON, GALT, STORY, STIMATZ, 

SPAETH, MARKS, BRADLEY, IVERSON 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR 

ADMINISTRATION OF TEMPORARY PRELIMINARY AND PRELIMINARY 

DECREES BY THE DISTRICT COURTS; PROVIDING THAT FOR PURPOSES 

OF ADMINISTERING WATER RIGHTS, THE PRIMA FACIE STATUS OF A 

CLAIM IS SUPERSEDED BY THE ISSUANCE OF A TEMPORARY 

PRELIMINARY DECREE OR A PRELIMINARY DECREE, AS MODIFIED 

AFTER OBJECTIONS AND HEARINGS,--eR--A--PREb~MfNAR¥--BEeREE; 

AMENDING SECTIONS 3-7-201, 3-7-211, 3-7-212, 3-7-501, 

85-2-227, 85-2-406, AND 85-5-101, MCA; REPEALING SECTION 

3-7-213, MCA; AND PROVIDING AN EFFECTIVE DATE AND 

RETROACTIVE AND PROSPECTIVE APPLICABILITY." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 3-7-201, MCA, is amended to read: 

"3-7-201. Designation of water judge. (1) A water 

judge shall be designated within 30 days after May 11, 1979, 

for each water division by a majority vote of a committee 

composed of the district judge from each single judge 

judicial district and the chief district judge from each 

multiple judge judicial district, wholly or partly within 

the division. Except as provided in subsection (2) and 
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3-T-~t3, a water judge must be a district judge or retired 

district judge of a judicial district wholly or partly 

within the water division. 

(2) A district judge or retired district judge may sit 

as a water judge in more than one division if requested by 

the chief justice of the supreme court or the water judge of 

the division in which he is requested to sit. 

(3) A water judge, when presiding over a water 

division, presides as district judge in and for each 

judicial district wholly or partly within the water 

division." 

Section 2. Section 3-7-211, MCA, is amended to read: 

•3-7-211. Appointment of water commissioners. The 

wat~r--;ttd9~--of--eeeh--wate~-d±~±~±~n district court having 

jurisdiction over the ~tlbba~±n HYDROLOGICALLY INTERRELATED 

PORTION OF A WATER DIVISION AS~ DESCRIBED IN 85-2-231(2) in 

which the controversy arises may appoint and supervise a 

water commissioner as provided for in Title 85, chapter 5.'' 

Section 3. Section 3-7-212, MCA, is amended to read: 

•J-7-212. Enforcement of £ina~--deeree decrees. The 

water-jttd9e-o£-eaeh-water--divi~±en district court having 

jurisdiction ever-the-~~bba~i~-±~-wh±eh-a-eentrover~y-·arises 

may enforce the provisions of a final decree ±~s~ed-±n fer 

that-wat~r-d±visien-as-provided-in-85-%-%34 s~bba~±n-or 7 -ift. 

IN the absence of any final decree having been issued, the 
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DISTRICT COURT HAVING JURISDICTION MAY ENFORCE THE 

provisions of a temporary preliminary decree or preliminary 

decree entered under 85-2-231, AS MODIFIED BY A WATER JUDGE 

AFTER OBJECTIONS AND HEARINGS." 

Section 4. Section 3-7-501, MCA, is amended to read: 

•J-7-5014 Jurisdiction. (1) The jurisdiction of each 

judicial district concerning the determination and 

interpretation of cases certified to the court under 

85-2-309 or of existing water rights is exercised 

exclusively by it through the water division or water 

divisions that contain the judicial district wholly or 

partly. 

(2) No water judge may preside over matters concerning 

the determination and interpretation of cases certified to 

the court under 85-2-309 or of existing water rights beyond 

the boundaries specified in 3-7-102 for his division except 

as provided in 3-7-201 a"a-3-7-ii3. 

(3) The water judge for each division shall exercise 

jurisdiction over all matters concerning cases certified to 

the court under 85-2-309 or concerning the determination and 

interpretation of existing water rights within his division 

as specified in 3-7-102 that are considered filed in or 

transferred to a judicial district wholly or partly within 

the division." 

Section 5 .. Section 85--2-227, MCA, is amended to read: 

-3- SB 166 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0166/03 

•s5-2-227.. Claim to constitute prima facie evidence. 

A For purposes of adjudicating rights pursuant to this 

chapt@r PART, a claim of an existing right filed in 

accordance ~ith 85-2-221 OR AN AMENDED CLAIM OF EXISTING 

RIGHT constitutes prima facie proof of its content until the 

issuance of a final decree. For purposes of administering 

water rights, the provisions of a temporary preliminary 

decree OR A PRELIMINARY DECREE, as modified after objections 

and hearings, or-8-preiimin~ry-deeree supers~de a claim of 

existing right until a final decree is issued.'' 

Section 6. Section 85-2-406, MCA, is amended to read: 

•as-2-406. District court supervision of water 

distribution. (1) The district courts shall supervise the 

distribution of water among all appropriators. This 

supervisory authority includes the supervision of all water 

commissioners appointed prior or subsequent to July l, 1973. 

The supervision shall be governed by the principle that 

first in time is first in right. 

(2) When a water distribution controversy arises upon 

a source of water in which existing rights have not been 

determined according to part 2 of this chapter OR WHEN A 

BASIN IS THE SUBJECT OF A TEMPORARY PRELIMINARY DECREE OR 

PRELIMINARY DECREE, AS MODIFIED AFTER OBJECTIONS AND 

HEARINGS, any party to the controversy QR ANY PER~ON WHOSE 

RIGHTS ARE OR l!j\Y BE AFFECTED BY ENFORCEMENT OF THE DBCREE 
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may petition the district court for relief. The district 

court from which relief is sought may grant ~tlek injunctive 

e~-otk~~ OR OTHER relief which is necessary and appropriate 

to preserve property rights or the status quo pending the 

i~5~a~ee-o£-the-t±na%-deeree re~O!tltien-o£--the--contro~er~y 

~nder-~~b•eet±on-t3t THE ISSUANCE OF THE FINAL DECREE. 

(3) A--eontro~er~y-between-appro~riator~-from-a-~etlree 

wh±eh-ha~-been-the-stlbjeet-o£--o--genera±--determ±nfttion--o£ 

ex±stin9--right3--tlnder--part--~--o£--this--eh8pter-~ha±±-be 

sett%ed-by-the-d±str±et-eotlrt-whieh-±~~tted-the-£ina±--deeree 

hav±nq---;ttrisdietion---o~er---the--sbbbasin--in--whieh--ehe 

eonerover~y-ar~~e~.-The-erder-of-the-di~tr~et-eottrt-eettlinq 

the-eontro~er~y--may--not--alter--the--existing--right~--and 

pr±or±tie~--establiehed--i~--t~e--fina%--deeree• a-temper8ry 

prel±minary-deeree-or-prel±m±nery-deeree-entered-ttnder--part 

r--of--this-ehapter-bttt-ehell-refer-to-the-appropr±ate-weter 

eo~rt-a~r-port±o~-of-the-eontro~ersy-±n¥oi¥±ng-the-neture-of 

ex±~t±nq-right~-and-pr±or±t±es-este~l±shed--in--a--temporary 

preliminary--deeree--or--preiiminary-deereeo-~he-water-eoMrt 

shall-resolve-eny-eontroversy-±nvol¥±ng-exieting-r±ghts--and 

pr±or±t±es--establ±shed-±n-a-temporsry-prelim±nary-dee~ee-or 

prel±minary-deereeo--Hpon-rereferral-from-the--water--eoMrt7 

tfte--d±str±et--eourt-shati-enter-en-order-that-±t-determ±nes 

to-be-eons±stent-w±th-the-resoltlt±on-of-the-±sstles--referred 

by--the~-water--eotlrt.--In--resolv±ng--t~e--eontroversy7-~he 
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~"t~_t:_r ~et-- eott-r-t ~may- al: te r- r :!;.~ t ~-and- pr ± or-i!:_!:~-~--_eon to -i n~d-- -in 

a--f±~al--deeree--oniy--if-based-~pon~abandonment,-wa~te,-or 

~±±~~~t~en±arg~ment-or-e~~~9~:e~-rtght~ In--ea~e~--in~er~±n9 

permits---iss~ed--by--the-departmentt ~e~t-h~r-t~~~t~r-eonre 

nor the d±~~±et ee~rt-may-not-amend-the--re~peet~~e--r~ghts 

estabtished-in-the-perm±t~-or-o±ter-any-terms-of-the-permits 

~n±e~~-the-permit8-are-ineon~i~tent-or-tnterfere-with-r-i9ht~ 

and--pr±or±t±es--estabi±~hed--±n--t~e ~ ftnal-dee~ee entered 

~nder-port~~--of--th±s--ehapter.---~he--order--~ettling--the 

eontro~ersy--sho!!--be--appended--to-the-f±nal deeree,-and-a 

eopy-sha±±-be-f±led--w-ith--tne--department.--~he--depertment 

~hall--be--served--with-proee~~-±n-any-proeeeding-tlnder-this 

snbseetion,-and--the--department--may 7 --in--±ts--d±seret±on7 

inter~ene---in---the---proeeed-in9• A CONTROVERSY BETWEEN 

APPROPRIATORS FROM A SOURCF. THAT HAS BEEN THE SUBJECT OF A 

FINAL DECREE UNDER PART 2 OF THIS CHAPTER MUST BE SETTLED BY 

THE DISTRICT COURT THAT ISSUED THE FINAL DECREE. THE ORDER 

OF THE DISTRICT COURT SETTLING THE CONTROVERSY MAY NOT ALTER 

THE EXISTING RIGHTS AND PRIORITIES ESTABLISHED IN THE FINAL 

DECREE EXCEPT TO THE EXTENT THE COURT ALTERS RIGHTS BASED 

UPON ABANDONMENT, WASTE, OR ILLEGAL ENLARGEMENT OR __ CHANGE OF 

RIGHT. IN CASES INVOLVING PERMITS_ ISSUED BY THE DEPARTMENT, 

THE COURT MAY NOT AMEND THE RESPECTIVE RIGHTS ESTABLISHED IN 

THE PERMITS OR ALTER ANY TERMS OF THJ:: PERMITS UNLESS THE 

PERMITS ARE INCONSISTENT OR INTERFERE WITH RIGHTS AND 
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PRIORITIES ESTABLISHED IN THE FINAL DECREE. THE ORDER 

SETTLING THE CONTROVERSY MUST BE APPENDED TO THE FINAL 

DECREE, AND A COPY MUST BE FILED WITH THE DEPARTMENT. THE 

DEPARTMENT MUST BE SERVED WITH PROCESS IN ANY PROCEEDING 

UNDER THIS SUBSECTION, AND THE DEPARTMENT MAY, IN ITS 

DISCRETION, INTERVENE IN THE PROCEEDING. 

(4) IF AN ACTION TO ENFORCE A TEMPORARY PRELIMINARY 

DECREE IS COMMENCED, THE WATER JUDGE SHALL UPON REFERRAL 

FROM THE DISTRICT COURT ESTABLISH, IN A FORM DETERMINED TO 

BE APPROPRIATE BY THE WATER JUDGE, ONE OR MORE TABULATIONS 

OR LISTS OF ALL EXISTING RIGHTS AND THEIR RELATIVE 

PRIORITIES. 

(5) (A) A PERSON WHOSE EXISTING RIGHTS AND PRIORITIES 

ARE DETERMINED IN A TEMPORARY PRELIMINARY DECREE OR 

PRELIMINARY DECREE OR A PERSON EXERCISING A SUSPENSION UNDER 

85-2-217 AND PART 7 OF THIS CHAPTER MAY APPEAL A 

DETERMINATION MADE PURSUANT TO SUBSECTION ~l II'---HE 

REeHES'I'BB--A--HEARlNS-ANB-API'EAR.BB-ANB-EN'I'EREB-BBdEE'I'IBNS-'1'9 

'I'HE-TEMPBRAR¥-PREblMfNAR¥-BEEREE-BR-PREbfMlNAH¥-BEEREE. 

(B) THE WATER JUDGE IS NOT BOUND BY A SUPREME COURT 

DETERMINATION ON AN APPEAL ENTERED UNDER THIS SUBSECTION IN 

.!SSUING ANY SUBSEQUENT DECREE UNDER PART 2 OF THIS CHAPTER." 

Section 7. Section 85~5-101, MCA, is amended to read: 

"85-5-101. Appointment of water commissioners. (1) 

Whenever the rights of persons to use the waters of any 
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stream, ditch or extension of ditch, watercourse, spring, 

lake, reservoir, or other source of supply have been 

determined by a decree of a court of competent jurisdiction, 

INCLUDING TEMPORARY PRELIMINARY, PRELIMINARY, AND FINAL 

DECREES ISSUED BY A WAT~ JUDGE, it shall be the duty of the 

judge of the district court having jurisdiction of the 

subject matter, upon the application of the owners 

least 15% of the water rights affected by the decree, 

exercise of his discretion, to appoint one or 

of at 

in the 

more 

commissioners. The commissioners shall have authority to 

admeasure and distribute to thP parties owning water rights 

in the source affected by the decree the waters to which 

they are entitled, according to their rights as fixed by the 

decree and by any certificates and permits issued under 

chapter 2 of this title. When petitioners make proper 

showing that they are not able to obtain the application of 

the owners of at least 15% of the water rights affected and 

they are unable to obtdin the water to which they are 

entitled, the 

jurisdiction 

coaunissioner. 

judge 

may, in 

of 

his 

the district court having 

discretion, appoint a water 

{2) When the existing rights of all appropriators from 

a source or in an area have been determined in a temporary 

preliminary d~cree, prelimina~ dec~~E£ final decree 

issued under chapter 2 of this title, the judge of the 
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district court shall upon application by the department of 

natural resources and conservation appoint a water 

commissioner. The water commissioner shall distribute to the 

appropriators, from the source or in the area, the water to 

which trrey are entitled. 

( 3) The department oE natural resources and 

conservation or any person or corporation operating under 

contract with the department or any other owner of stored 

waters may petition the ~curt to have such stored waters 

distributed by the water commissioners appoi~ted by said 

court. The court may thereupon make an order requiring the 

commissioner or commissioners appointed by the court to 

distribute such stored water when and as released to water 

users entitled to the use thereof. 

( 4) At the time· of the appointment of such water 

commissioner or commissioners, the district court shall fix 

their compensation, and the owners and users of the 

distributed waters, including permittees and certificate 

holders, shall pay their proportionate share of such fees 

and compensation. 

(5) Upon the application of the board or boards of one 

or more irrigation districts entitled to the use of water 

stored in a reservoir which is turned into the natural 

channel of any stream and withdrawn or diverted at a point 

downstream for beneficial use, the district court of the 
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judicial district wherein the most irrigable acres of the 

irrigation district or districts are situated may appoint a 

water commissioner to equitably admeasure dnd distribute 

such stored water to said irrigation district or districts 

from the channel of the stream into which it has been 

turned. A commissioner appointed under this subsection has 

the powers of any commissioner appointed under this chapter, 

limited only by the purposes of this subsection. His 

compensation is set by the appointing judge and paid by each 

district and other users of stored water affected by the 

admeasurement a~d distribution of such stored water. In all 

other matters the provisions of this chapter apply so long 

as they are consistent with this subsection.'' 

NEW SECTION. Section 8. Repealer. Section 3-7-213, 

MCA, is repealed. 

NEW SECTION. Section 9. Saving clause. [This act] 

does not affect rights and duties that matured, penalties 

that were incurred, or proceedings that were begun before 

[the effective date of this act]. 

NEW SECTION. Section 10. Severability. If a part of 

{this act} is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 
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1 NEW SECTION. Section 11. Retroactive and prospective 

2 applicability. l!l [This act] applies retroactively, within 

3 the meaning of 1-2-109, to all temporary preliminary decrees 

and preliminary decrees that have been issued by the Montana 

5 water courts and prospectively to all decrees issued on or 

6 after [the effective date of this act]. 

7 (2) A PERSON WHOSE E~!STI~~IGHTS ARE DETERMINED IN A 

8 TEMPORARY PRELIMINARY DECREE OR A PRELIMINARY DECREE ISSUED 

9 BEFORE (THE EFFECTIVE DATE OF THIS ACT] MAY PETITION THE 

10 WATER JUDGE FOR RELIEF CONCERNING ANY MATTER IN THE DECREE 

11 PRIOR TO ENFORCEMENT OF THE DECREE. 

12 NEW SECTION. Section 12. Effective date. (This act] 

13 becomes effective on the latest date on which any of the 

14 following occurs: 

15 

16 

(1) passage and approval of [this act], __ Bill No. 

(LC 683],--~--Btll--No.-~-th€-685f, or Bill No. (LC 

17 686]; or 

(2) a final determination of failure to [eceive 18 

19 

20 

passage and approval of Bill No. (LC 683];-~-Btll-Hoo 

~-tb€-685-h or Bill No. ( LC 686]. 

-End-
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