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_AN AC , EN'j:'JTLED: "AN ACT REQUIRING PAR TAL''~· 
\7~ !Y~ 

B~ A PH ICIAN-BEFORE HE PERFORMS AN ABORTION ON A 

MINOR; PROVIDING PROCEDURES FOR CONSENT AND JUDICIAL BYPASS; 

PROVIDING THAT VIOLATION OF NOTIFICATION PROCEDURES 

CONSTITUTES A FELONY; CLARIFYING THAT SPOUSAL NOTICE IS NOT 

REQUIRED; AMENDING SECTIONS 41-1-405, 50-20-10a, AND 

50-20-109, MCA; AND REPEALING SECTION 50-20-107, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Minors notice 

requirements. No physician may knowingly pe;form an abortion 

upon a woman under 18 years of age unless: 

(1) the physician first gives 48 hours actual notice 

of his intent to perform the abortion to each parent, the 

guardian, or, if the minor's parents are deceased and no 

guardian has been appointed, any other person standing in 

loco parentis& If the physician cannot reach such person 

after reasonable effort, he shall give constructive notice 

by certified mail, return receipt requested, to the person's 

last-known address. 

(2) the minor is emancipated and the attending 

physician has received the informed written consent of the 
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minor. The term "emancipated .. has the meaning provided in 

41-1-402 (1)(a) and (1)(b). 

( 3) the minor has been granted the right to 

self-consent to the abortion by court order pursuant to 

[section 5] and the attending physician has received the 

informed written consent of the minor; o~ 

(4) the minor has been granted judicial consent to the 

abortion by written court order in accordance with [section 

5), and the minor is having the abortion in compliance with 

[section 8]. 

NEW SECTION. Section 2. Procedure. The right of a 

minor to self-consent to an abortion by court order under 

[section 1(3)] or by court consent under [section 1(4)] may 

be granted by a court pursuant to the procedures set forth 

in [sections 3 through 7]. 

NEW SECTION. Section 3. Petition for majority rights. 

(1) The minor or her guardian shall make an application to 

the youth court, which shall assist the minor or guardian in 

preparing the petition required for the hearing pursuant to 

[section 4] and the notice of appeal required pursuant to 

[section 6]. The minor or the guardian of the minor shall 

file the petition, setting fo~th: 

{a} the initials of the minor; 

tb) the age of the minor: 

(c) the name and address of each: 
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(i) parent; 

(ii) guardian; or 

{iii) if the parents are deceased and no guardian has 

been appointed, any other person standing in loco parentis 

of the minor; 

(d) a statement that the minor has been fully informed 

of the risks and consequences of the abortion~ 

(e) a statement that the minor is of sound mind and 

has sufficient intellectual capacity to consent to the 

abortion; 

(f) a statement that if the court does not grant the 

minor majority rights for the purpose of consent to the 

abortion, the court should find that the abortion is in the 

best interests of the minor and give judicial consent to the 

abortion; 

(g) a request that the court appoint a guardian ad 

litem of the minor; and 

{h) a request that if the minor does not have privat~ 

counsel, the court should appoint counsel. 

(2) The petition must be signed by the minor or her 

guardian. 

NEW SECTION. Section 4. Hearing on petition. A 

hearing on the merits of the petition filed pursuant to 

{section 3) must be held on the record as soon as possible 

or within 5 days of the filing of the petition. The minor is 
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not required to pay a filing fee for the hearing. If any 

party is unable to afford counsel, the court shall appoint 

counsel at least 24 hours before the time of the hearing. At 

the hearing, the court shall hear evidence relating to: 

(1) the emotional development, maturity, intellect, 

and understanding of the minor; 

(2) the nature and possible consequences of 

alternatives to the abortion; and 

and 

(3) any other matter that the court may find useful in 

determining whether the minor should be granted majority 

rights for the purpose of consenting to the abortion or 

whether the abortion is in the best interests of the minor. 

NEW ~~CTION. Section 5. Decision by the court. After 

holding the hearing pursuant to [section 4), the court shall 

issue its decree. In the decree, the court shall for good 

cause: 

(l) grant the petition for majority rights for the 

purpose of consenting to the abortion; 

(2) find the abortion to be in the best interests of 

the minor and give judicial consent to the abortion, setting 

forth the grounds for so finding; or 

(3) deny the petition, setting forth the grounds on 

which the petition is denied. 

NEW SECTION. Section 6. Appeal of decision -- nolice. 

An appeal from an order issued under the provisions of 
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{section 5) may be taken to the supreme court by the mino~ 

or by a parent or guardian of the minor. The minor is not 

required to pay a filing fee for the appeal. The notice of 

intent to appeal must be given within 24 hours from the date 

of issuance of the order. The record on appeal must be 

completed and the appeal perfected within 5 days from the 

filing of the notice of appeal. Because time may be of the 

essence regarding the performance of the abortion, the 

supreme court shall, by court rule, provide for expedited 

appellate review of cases appealed under this section. 

NEW SECTION. Section 7. lDIIunity from suit. If the 

petition filed pursuant to {section 3] is granted under 

[section 5), the informed consent of the minor, pursuant to 

a court grant of majority rights, or the judicial consent 

bars any action by a parent or guardian of the minor on the 

grounds of assault or personal injury of the minor by those 

performing the abortion. The immunity granted extends only 

to the performance of the abortion in accordance with 

[sections 1 through 8) and to any necessary accompanying 

services that are performed in a competent manner. The costs 

of the action must be borne by the parties. 

NEW SECTION. Section 8. Written consent -- no 

abortion against minor's will. If a minor desires an 

abortion, she must be orally informed of and shall sign the 

written consent in the same manner as an adult. No abortion 
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may be performed on any minor against the will of the minor, 

except that an abortion may be performed against the will of 

a minor pursuant to a court decree, described in [section 

5(2)], stating that the abortion is necessary to preserve 

the life of the minor. 

NEW SECTION. Section 9. Violation. Performance of an 

abortion in violation of [sections l through 8] is a felony. 

Section 10. Section 41-1-405, MCA, is amended to read: 

•41-l-405. Emergencies and special situations. (1) Any 

health professional may render or attempt to render 

emergency service or first aid, medical, surgical, dental, 

or psychiatric treatment, without compensation, to any 

injured person or any person regardless of age who is in 

need of immediate health care when, in good faith, the 

professional believes that the giving of aid is the only 

alternative to probable death or serious physical or m~ntal 

damage. 

(2) Any health professional may render nonemergency 

services to minors for conditions which will endanger the 

health or life of the minor if services would be delayed by 

obtaining consent from spouse, parent, parents, or legal 

guardian. 

{3) No consent shall be required of any minor who does 

not possess the mental capacity or who has a physical 

disability which renders him incapable of giving his consent 
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and who has no known relatives or legal guardians, if a 

physician determines the health service should be given. 

(4) 

through 

Seif-coftsene Except as provided in 

8), self-consent of minors shall 

[sections 1 

not apply to 

sterilization or abortion .. " 

Section 11. Section 50-20-108, MCA, is amended to 

read: 

•so-20-108. Protection 

alive. (1) A person commits 

45-5-102 through 45-5-104, 

of premature infants born 

an offense, as defined in 

if he purposely, knowingly, or 

negligently causes the death of a pre~ature infant born 

alive, if such infant is viable. 

12) Whenever a premature infant which is the subject 

of abortion is born alive and is viable, it becomes a 

dependent and neglected child subject to the provisions of 

state law, unless: 

{a) the termination of the pregnancy is necessary to 

preserve the life of the mother; or 

(b) the mother and her spouse or either of them have 

agreed in writing in advance of the abortion or within 72 

hours thereafter to accept the parental rights and 

responsibilities of the premature infant if it survives the 

abortion procedure. This subsection is not intended to 

require prior spousal notice. 

(3) No person may use any premature infant born alive 
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for any type of scientific research or other kind of 

experimentation except as necessary to protect or preserve 

the life and health of such premature infant born alive. 

(4) Violation of subsection {3) of this section is a 

felony." 

Section 12. section 50-20-109, MCA, is amended to 

read: 

•so~20-109. Control of practice of abortion. {1) No 

abortion may be performed within the state of Montana: 

(a) except by a licensed physician; 

tbt~-aft~~-the-fir~t-3-month~-of-pre9~dftey,-exeept-~n-e 

hosp~tai-liee~s~O-by-the-depa~~mentt 

tet~ after viability of the fetus, unless in 

appropriate medical judgment the abortion is necessary to 

preserve the life or health of the mother. 

(2) An abortion under subsection tlttet i!l1El may 

only be performed if: 

(a) the foregoing judgment of the physician who is to 

perform the abortion is first certified in writing by him 

setting forth in detail the facts upon which he relies in 

making such judgment; and 

(b) two other licensed physicians have first examined 

the patient and concurred in writing with such judgment. The 

foregoing certification and concurrence is not required if a 

licensed physician certifies the abortion is necessary to 
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preserve the life of the mother. 

(3) The timing and procedure used in performing an 

abortion under subsection t~ttet ~ of this section must 

be such that the viability of the fetus is not intentionally 

or negligently endangered, as the term 11 negligently 11 is 

defined in 45-2-101(37). The fetus may be intentionally 

7 endangered or destroyed only if necessary to preserve the 

8 life or health of the mother. 

9 (4) No physician, facility, or other person or agency 

10 shall engage in solicitation, advertising, or other form of 

11 communication having the purpose of inviting, inducing, or 

12 attracting any person to come to such physician, facility, 

13 or other person or agency to have an abortion or to purchase 

14 abortifacients. 

15 (5) Violation of subsections (1), (2), and (3) of this 

16 section is a felony. Violation of subsection (4) of this 

17 section is a misdemeanor." 

18 NEW SECTION. Section 13. Repealer. section 50-20-107, 

19 MCA, is repealed. 

20 

21 

22 

23 

NEW SECTION. Section 14. Codification instruction. 

[Sections 1 through 9) are intended to 

integral part of Title 50, chapter 

provisions of Title 50, chapter 20, 

24 (sections l through 9]. 

be codified as an 

20, part 1, and the 

part 1, apply to 

25 NEW SECTION, Section 15. Severability. If a part of 
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(this act) is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act} is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

-End-

-10-



STATE OF MONTANA - FISCAL NOTE 
p~.._,l·m nD-15 

Tn compliance with a written t·equest, there is hereby ::uhmitted a Fiscal !'·k•re for SB164, as introduced. 

·--· --

DESCRIPTION OF PROPOSED LEGISLATION: 

SB164 requires parental notice by a physician befot:e peeforming an abortion on a minor; provides pL·ccedures f•:Jt: 
consent and judicial bypasE; pr;lvides that violation ,'f notificatinn procedures constitutes a felony and clarifies 
that spousal notice is 110t required. 

ASSUHPTIONS: 

l. The bill does not change the responsibility of the Department of Famil~· Services to prvvide protective 
services to youth or services at Hountain View School. 

2. There will be no increase or decrease in cvsts of DFS services. 
3. There is no fiscal impact to the Department of Health and Environmental Sciences. 
4. There is no fiscal j_mpact to the Supreme Court or District Courts. 

o/~ - ..z/~ / f? 
- BUDGET DIRECTOR 

1 fl'ATE 1 

AND PROGRAH I'!.ANNING 

/ 

--- ., - -- 'f\/ '~ '-:;/>·r.-· - ' ; ,- ' ' ;il'- ' 
!, 

TO~l EASMUSSEN, PRIMARY SPONSOR 

./ 
-. 

.-<:: 
/ 

D.ATE 

Fiscal Nvte for SB164, as introduced 

ss /t. 'I 

rJ :f 
I 
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APPROVED BY COMMITTEE 
ON JUDICIARY 

SENATE BILL NO. 164 

INTRODUCED BY RASMUSSEN, HANNAH, KEATING, GIACOMETTO, 

GOOD, RICE, LEE, BAYNE, CRIPPEN, O'CONNELL, STORY, 

RAMIREZ, WALLIN, PECK, KOEHNKE, HARDING 

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING PARENTAL 

NOTICE BY A PHYSICIAN BEFORE BE PERFORMS AN ABORTION ON A 

MINOR; PROVIDING PROCEDURES FOR BBNSBN~--ANB ~ JUDICIAL 

BYPASS EXEMPTION FROM THE NOTIFICATION REQUIREMENT: 

PROVIDING THAT VIOLATION OF NOTIFICATION PROCEDURES 

CONSTITUTES A PBbBNY MISDEMEANOR: CLARIFYING THAT SPOUSAL 

NOTICE IS NOT REQUIRED: AMENDING SECTIONS 41-1-405, 

50-20-108, AND 50-20-109, MCA; AND REPEALING SECTION 

50-20-107, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW. SECTION. Section 1. Minors notice 

requirements. No physician may knowingly perform an abortion 

upon a woman under 18 years of age unless: 

(1) the physician OR HIS AGENT first gives 48 hours 

actual notice of his intent to perform the abortion to eeeh 

~ parent HAVING ACTUAL CARE, CUSTODY, OR CONTROL OF THE 

MINOR, the guardian, or, if the minor's parents are deceased 

and no guardian has been appointed, any other person 

standing in loco parentis. If the physician cannot reach 

~-·~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0164/02 

such person after reasonable effort, he shall give 

constructive notice by certified mail, return receipt 

requested, to the person's last-known address. THE TIME OF 

DELIVERY OF CONSTRUCTIVE NOTICE IS CONSIDERED TO OCCUR AT 

NOON ON THE NEXT DAY ON WHICH REGULAR MAIL DELIVERY TAKES 

PLACE, SUBSEQUENT TO MAILING. 

( 2) the minor is emancipated and--the--att~ndinq 

physieian-ftae-reeeive~-~he-in£ormed-vritten-eonsent--e£--the 

m~nor.--~he--term--Aemeneipstedu-has-the-meaning-p~ovided-±ft 

4%-r-49~-trttat-aftd-trttbt•: OR 

(3) the minor has been granted the---~±9ht---to 

se%£-eeftSeftt---te---the---abertieft AN EXEMPTION FROM THE 

NOTIFICATION REQUIREMENT OF SUBSECTION (1) by court order 

pursuant to {section 51 and--~he-attendin9-phy~iciaft-ha~ 

reeeived-the-in£ormed-written-eonsent-e£-the-minor7-or 

t4t--the-minor-has-been-granted-jHdieial-eon~ent-to-the 

abertion-by-written-eonrt-or~er-in-aeeordanee-with--t~ection 

Sir--snd-the-mino~-is-havin~-the-abortion-±n-eompiianee-with 

tseetieft-8-t. 

NEW SECTION. Section 2. Procedure. '!'he--r-i-gh-t--o-f---a-

m±no~--to--seif-eonsent--to-an-abortion-by-eoHrt-order-tlnder 

tseetieft-rt3t-t-er-by-cedrt-eenseftt-tlftder-tseetioft-%t4t-t--may 

be--~raftted--by-a THE MINOR MAY BE GRANTED AN EXEMPTION FROM 

THE NOTIFICATION REQUIREMENT OF [SECTION 1] BY THE YOUTH 

court pursuant to the procedures set forth in [sections 3 

-2- SB 164 
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through 71· 

NEW SECTION. Section 3. Petition for ma-~J.Li-l:y--r-~ 

EXEMPTION FROM PARENTAL NOTIFICATION REQUIREMENT. (1) The 

minor c~-her-guardian shall make an application to the youth 

court, which shall assist the minor or-gu8rdian in preparing 

the petition required for the hearing pursuant to [section 

4] and the notice of appeal required pursuant to (section 6 

I1· The minor er-ehe-9~ardian-o£-the-minor shall file the 

petition, setting forth: 

(a) the initials of the minor: 

(b) the age of the minor; 

the name and address of @aeh: (C) 

( i) ~ parent HAVING ACTUAL CARE, CUSTODY, OR CONTROL 

OF THE MINOR OR THE GUARDIAN OF THE MINOR; OR 

tiit-g~erdian;-or 

tiiiti!!l if the parents are deceased and no guardian 

has been appointed, any other person standing in loco 

parentis of the minor; 

(d) a statement that the minor has been fully informed 

of the risks and consequences of the-abortion HER DECISION; 

(e) a statement that the minor is of sound mind and 

has sufficient intellectual capacity to consent to the 

abortion; M!.Q_ 

tft--a--se~~em~nt--that-i£-the-eourt-does-net-9rant-~h~ 

m±nor-majority-right~-ro~-the--purpo~e--o£--eonsen~~·-to- -th~ 
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abortio~7--the-eeurt-~hould-£±nd-that-the-abort±en-is-in-the 

best-intere3ts-o£-the-minor-and-g±¥e-j~dieial-eonsent-to-the 

abortion; 

tgt--a-request-that-the-eo~rt--appoint--a--~uardian--ad 

~item-o£-the-minort-and 

fht--a--request-that-i£-the-minor-does-not-ha~e-private 

eounse%7-the-eourt-should-appoint-eoun~e~. 

(F) A STATEMENT THAT THE MINOR REQUESTS APPOINTMENT OF 

COUNSEL OR A GUARDIAN AD LITEM. 

(2} The petition must be signed by the minor or--her 

guardian. 

NEW SECTION. Section 4. Hearing 

hearing on the-merits-o£ the petition 

on petition. A 

£i±ea--pursuant--te 

fseetion--3~ must be held on the record as soon as possible 

or within 5 days of the filing of the petition. The minor is 

not required to pay a filing fee £o~--the--hearin9. If any 

par~y THE MINOR is unable to afford counsel, the court shall 

appoint counsel s~--least--%4-hottr~-before-the-t±me-o£-t~e 

hearing FOR THE MINOR. At the hearing, the court shall hear 

evidence relating to: 

(1) the emotional development, maturity, intellect, 

and understanding of the minor; 

(2) the na~~re--and--poss~b~e--eo~seqtlenee~--of---a~d 

a~ternat*•es---~o---ene---abort±on CIRCUMSTANCES OF THE 

RELATIONSHIP BETWEEN THE MINOR AND THE PARENT, GUARDIAN, OR 

-4- SB 164 
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PERSON STANDING IN LOCO PARENTIS TO BE NOTIFIED UJ,IDER 

[SECTION 1] ; and 

(3) any other matter that the court may find ~~e£dl-i~ 

de~ermining-whether-the-mino~--shotttd--be--qraneed--majority 

right~--£or--the--pttrpo~e--o£--eon~eftting-to-the-sbortio~-or 

vhether-the-sbortion-is-in-the-be~t-intere~ts-o£--the--minor 

RELEVANT IN DETERMINING WHETHER THE MINOR SHALL BE GRANTED 

AN EXEMPTION FROM THE NOTIFICATION REQUIREMENT OF [SECTION 

ll· 

NEW SECTION. Section 5. Decision by the court. After 

holding the hearing pursuant to [section 41~ the court shall 

issue its decree WITHIN 24 HOURS. In the decree, the court 

shall for good cause: 

(1} grant the petition for major±ty-rights-for-the 

pttrpose-o£-consenting-to-the-abortton; 

t2t--£ind-the-abortion-to-be-in-the-best--intere~ts--or 

the-minor-a~d-~~ve-;Hdieiai-eonse~t-to-th~-abort±o",-~~tt±n9 

£erth--the--gre~nd~--£er--so--£±nd±n9 AN EXEMPTION FROM THE 

NOTIFICATION REQUIREMENT OF [SECTION 1]; or 

t3tlll deny the petition, setting forth the grounds on 

which the petition is denied. 

NEW SECTION. SECTION 6. CONFIDENTIA!.ITY OF 

PROCEEDINGS. (1) ALL HEARINGS HELD ON A PE!ITION UNDER 

[SECTIONS 3 THROUGH 7] ARE CONFIDENTIAL AND.MUST BE HELD IN 

CLOSED COURT WITHOUT ADMITTANCE _9!' !I_J,j~ .!'ERS<f.N __ Q~HER~ THE 
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MINOR, HER COUNSEL, OR HER GUARDIAN AD LITEM. 

L2) ALL PAPERS AND RECORDS PERTAINING TO THE PETITION 

MUST BE KEPT AS A PERMANENT RECORD OF THE COURT AND WITHHELD 

FROM INSPECTION. NO PERSON MAY HAVE ACCESS TO SUCH RECORDS. 

NEW SECTION. Section 7. Appeal of decision -- notice. 

An appeal from an order issued under the provisions of 

[section 5] may be taken to the supreme court by the minor 

er--by--a--parent-or-qHard±an-o£-the-minor. The minor is not 

requi~ed to pay a filing fee for the appeal. The--not±ee--o£ 

intent-te-appeal-mH~t-be-g±ve"-w±th±n-i4-~oH~~-Erom-the-date 

o~--i~~Hanee--o£--the--erdero The record on appeal must be 

completed and the appeal perfected within 5 days from the 

filing of the notice of appeal. Because time may be of the 

essence regarding the pe~formance of the abortion, the 

supreme court shall7--ey-eour~-rHie7 provide for expedited 

appellate review of cases appealed under this section. 

NBw-sse~£8N7--Sec~ieA-7~--~~~-~~~~~.---r~--~ 

petition--rt~ed--ptt~~~ant--to--t~ection--~1-i~-qranted-tlnd@r 

tsee~ie~-5ir-tfte-%nEo~med-eensent-o£-tbe-Miftor;-pHr~~~nt--to 

a--eo~rt--grant--o£-mejor±ty-right~7 -or-th~-jtldie±~i-eonsent 

ba~~-eny-eetion-8y-a-parent-or-9~ard±en-o£-the-minor-cn--th~ 

qrotlnds--of-as~att±t-or-per~ona~-±njttry-of-the-mi~or-hy tho~e 

p~rforming-the-abortiono-The-±mmttnity-9rented- ex~enrl~ -~niy 

te--the--per£ormanee--o£--the--abert±6n--±n--a~e~~danr.~ w±th 

t~eetion~-t-throuqh-Bt-and--te--any--neee~~ary ae~o~pnny±nq 
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serv±ee~-that-are-performed-in-a-eompetent-manne~.-~he-eo~ts 

of-the-aetion-mdst-be-borne-by-the-part~e~. 

NEW-SEi€'1'18N~--Sect-Mnt-&---i01-r-i-t:-rert----eunsent:---------no­

abortion-againet--miner~s--wii!o---f£--a--minor--desires--an 

sbortion,--she-mtt~t-be-era!!y-informed-of-and-~hail-sign-the 

written-eonsent-in-the-same-manner-a~-an-ad~it.-No--abortion 

may-be-performed-en-any-minor-again~t-the-wiii-of-the-minor1 

exeept-that-an-abortion-may-be-performed-against-the-wiii-or 

a--minor--p~rsttant--to-a-eo~rt-decree,-deseribed-in-tseetion 

5t2ttr-stating-that-the-abortion-±s--neeessary--to--preserve 

the-iife-of-the-minoro 

NEW SECTION_ Section 8. Violation- Pe,.fu-~--<:>f- A 

PERSON CONVICTED OF PERFORMING an abortion in violation of 

tseeeions--l--ehro~gh--8i--%s--a-relony [SECTION 1] SHALL BE 

FINED AN AMOUNT NOT TO EXCEED $500 OR BE IMPRISONED IN THE 

COUNTY JAIL FOR A TERM NOT TO EXCEED 6 MONTHS, OR BOTH-

Section 9- Section 41-1-405, MCA, is amended to read: 

•41-1-405. Emergencies and special situations. (1} Any 

health professional may render or attempt to render 

emergency service or first aid, medical, sur9ical, dental, 

or psychiatric treatment, without compensation, to any 

injured person or any person regardless of age who is in 

need of immediate health care when, in good faith, the 

professional believes that the giving of aid is the only 

alternative to probable death or serious physical or mental 
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damage. 

(2) Any health professional may render nonemergency 

services to minors for conditions which will endanger the 

health or life of the minor if services would be delayed by 

obtaining consent from spouse, parent, parents, or legal 

guardian. 

{3) No consent shall be required of any minor who does 

not possess the mental capacity or who has a physical 

disability which renders him incapable of giving his consent 

and who has no known relatives or legal guardians~ if a 

physician determines the health service should be given. 

(4) Self-consent Except as provided in [sections l 

through 8), self-consent of minors shall not apply to 

sterilization or abortion." 

Section 10_ Section 50-20-108, MCA, is amended to 

read: 

•so-20-108. Protection of premature infants born 

alive. (1) A person commits an offense, as defined in 

45-5-102 through 45-5-104, if he purposely, knowingly, or 

negligently causes the death of a premature infant born 

alive, if such infant is viable. 

(2) Whenever a premature infant which is the subject 

of abortion is born alive and is viable, it becomes a 

dependent and neglected child subject to the provisions of 

state law, unless: 
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(a) the termination of the pregnancy is necessary to 

preserve the life of the mother; or 

(b) the mother and her spouse or either of them have 

agreed in writing in advance of the abortion or within 72 

hours thereafter to accept the parental rights and 

responsibilities of the premature infant if it survives the 

abortion procedure. This subsection is not intended to 

require prior spousal notice. 

(3) No person may use any premature infant born alive 

for any type of scientific research or other kind of 

experimentation except as necessary to protect or preserve 

the life and health of such premature infant born alive. 

(4) Violation of subsection (3) of this section is a 

felony," 

Section 11. Section 50-20-109, MCA, is amended to 

read: 

"50-20-109. Control of practice of abortion. (l) No 

abortion may be performed within the state of Montana: 

(a) except by a licensed physician: 

tbt--a£ter-the-£%rse-3-mo~ehe-of-pre9~aney,-~xee~~-ift-a 

hospi~ai-lieen~ed-by-the-depa~emen~; 

tet~ after viability of the fetus, unless in 

appropriate medical judgment the abortion is necessary to 

preserve the life or health of the mother. 

( 2) An abortion under subsection tlttet i!J_J!J)_ may 
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only be performed if: 

(a) the foregoing judgment of the physician who is to 

perform the abortion is first certified in writing by him 

setting forth in detail the facts upon which he relies in 

making such judgment; and 

(b) two other licensed physicians have first examined 

the patient and concurred in writing with such judgment. The 

foregoing certification and concurrence is not required if a 

licensed physician certifies the abortion is necessary to 

prese~ve the life of the mother. 

(3) The timing and procedure used in performing an 

abortion under subsection t%ttet ~of this section must 

be such that the viability of the fetus is not intentionally 

or negligently endangered, as the term ,.negligently" is 

defined in 45-2-101(37). The fetus may be intentionally 

endangered or destroyed only if necessary to preserve the 

life or health of the mother. 

(4) No physician, facility, or other person or agency 

shall engage in solicitation, advertising, or other form of 

communication having the purpose of inviting, inducing, or 

attracting any person to come to such physician, facility, 

or other person or agency to have an abortion or to purchase 

abortifacients. 

(5) Violation of subsections (1), (2), and (J) of this 

section is a felony. Violation of subsection (4) of this 
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1 section is a misdemeanor." 

2 NEW SECTION. Section 12. Repealer. Section 50-20-107, 

3 MCA, is repealed. 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

NEW SECTION. Section 13. Codification instruction. 

[Sections 1 through 9 !] are intended to be codified as an 

integral part of ~iei~-59,-ehapter--rs,--pa~t--% TITLE 41, 

CHAPTER 5, and the provisions of Ti~l~-sa,-ehapter-i81-pare 

t TITLE 41, CHAPTER 5, apply to [sections l through 9 !1· 

NEW SECTION. Section 14. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of (this 

act] is invalid in one or more of its applications, the part 

13 remains in effect in all valid applications that are 

14 severable from the invalid applications. 

-End-
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SENATE BILL NO, 164 

INTRODUCED BY RASMUSSEN, IIANNAB, IIEATING, GIACOME'l"l'', 

GOOD, RICE, LEE, BAYNE, ,~R~PPEN, O'CONNELL, STORY, 

RAMIREZ, WALLIN, PECK, IIOEHNKE, HARDING 

A BILL FOR AN ACT ENTITLED: "AN AC'l' REQUIRING PARENTAL 

NOTICE BY A PHYSICIAN BEFORE BE PERFORMS AN ABORTION ON A 

MINOR: PROVIDING PROCEDURES FOR eeMSBW.--ANB ~ JUDICIAL 

B'lfPA99 EXEMPTION FROM THE NOTIFICATION REQUIREMENT; 

PROVIDING THAT VIOLATION OF NOTIFICATION PROCEDURES 

CONSTITUTES A PB&eM'lf MISDEMEANOR: CLARIFYING THAT SPOUSAL 

NOTICE IS NOT REQUIRED; AMENDING SECTIONS 41-1-405, 

50-20-108, AND 50-20-109, MCAo AND REPEALING SECTION 

50-20-107, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF TRE STATE OF MONTANA: 

NEW SECTION. Section 1. Minors notice 

require.ents. NO physician may knowingly perform an abortion 

upon a woman under 18 years of aqe unless: 

(1) the physician OR HIS AGENT first gives 48 hours 

actual notice of his intent to perform the abortion to eaeh 

~ parent HAVING ACTUAL CARE, CUSTODY, OR CONTROL OF THE 

MINOR, the guardian, or, if the minor's parents are deceased 

and no guardian has been appointed, any other person 

standing in loco parentis. If the physician cannot reach 

~--
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such person after reasonable effort, he shall give 

constructive notice by certified mail, return receipt 

requested, to the person's last-known address. THE TIME OF 

DELIVERY OF CONSTRUCTIVE NOTICE IS CONSIDERED TO OCCUR AT 

NOON ON THE NEXT DAY ON WHICH REGULAR MAIL DELIVERY TAKES 

PLACE, SUBSEQUENT TO MAILING. 

I 2) the minor is emancipated and--~he--at~ending 

physietan-has-reeeive~-the-tnfermed-written-eeftsent--ef--the 

ainer.--~he--term--•eaaneipated•-has-tbe-aeaninq-previded-in 

4i-l-4&i-tlttat-and-tlttbtTI OR 

(3) the minor has been granted the---righ~---~o 

self-eonsent---to---the---abor~ion AN EXEMPTION FROM THE 

NOTIFICATION REQUIREMENT OF SUBSECTION (l) by court order 

pursuant to [section 51 and--the-attending-physieian-has 

reeeived-the-inferme~-wri~een-eensent-ef-the-ainer~-er 

t4~--the-ainer-hae-been-gren~ed-1Hdieial-een~ent-to-~he 

abortie"-by-wr~tten-ee~rt-order-in-aeeorde"ee-with--tseetien 

st,--and-the-miner-is-havinq-the-ahertion-in-eomplianee-with 

tseetion-8-t. 

NEW SECTION. Section 2. Procedure. ~---t"~t:---&f---a­

ainor--to--self-eensent--to-an-abertion-by-eoHrt-order-~nder 

tseetion-lt3tt-or-by-eo~rt-eonsent-~nder-tseetion-lt4t-t--may 

be--~ran~ed--by-a THE MINOR MAY BE GRANTED AN EXEMPTION FROM 

THE NOTIFICATION REQUIREMENT OF (SECTION l) BY THE YOUTH 

court pursuant to the procedures set forth in [sectionS 3 
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through 7). 

NEW SECTION. Section 3. Petition for -~r-hy--r-~ 

EXEMPTION FROM PARENTAL NOTIFICATION REQUIREMENT. (1) The 

minor or-her-guar~~aft shall make an application to the youth 

court, which shall assist the minor or-guardian in preparing 

the petition required for the hearing pursuant to [section 

41 and the notice of appeal required pursuant to (section 6 

II· The minor or-the-9uardian-ef-the-minor shall file the 

petition, setting forth: 

(a) the initials of the minor; 

(b) the age of the minor; 

(c) the name and address of eaeh: 

(i) ~ parent HAVING ACTUAL CARE, CUSTODY, OR CONTROL 

OF THE MINOR OR THE GUARDIAN OF THE MINOR; OR 

ti~t-g~ardian;-or 

tititi!!l if the parents are deceased and no guardian 

has been appointed, any other person standing in loco 

parentis of the minor; 

(d) a statement that the minor has been fully informed 

of the risks and consequences of the-abort~on HER DECISION: 

(e) a statement that the minor is of sound mind and 

has sufficient intellectual capacity to consent to the 

abortion; AND 

tft--a--stat~m~nt--that-if-th~-eourt-do~s-not-9rant-the 

Minor-major~~y-righ~s-for-the--purpose--of--eonsent--to--~he 
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abortienT--the-ce~rt-sho~ld-~ind-that-the-abortion-ts-in-the 

~est-interests-o£-the-minor-and-~i•e-;~die*al-eenseftt-to-the 

abortion~ 

t9t--a-reqnest-that-the-eoart--appoint--a--guardian--ad 

litem-o£-~he-ainer;-and 

tht--a--reqnest-that-i£-the-minor-does-not-have-private 

eo~nse~T-the-eo~rt-sho~ld-appoint-eounselo 

(F) A STATEMENT THAT THE MINOR REQUESTS APPOINTM3NT OF 

COUNSEL OR A GUARDIAN AD LITEM. 

(2) The petition must be signed by the minor or--her 

,uardian. 

NEW SECTION. Section 4. Bearing on petition. A 

hearing on the-~erits-ot the petition fiied--pn~5ttant--to 

tseetion--3i must be held on the record as soon as possible 

or within 5 days of the filing of the petition. The minor is 

not required to pay a filing fee for--the--hearin9. If any 

party THE MINOR is unable to afford counsel, the court shall 

appoint counsel e~--least--i4-hour~-b@£ore-th~-time-of-the 

hearinq FOR THE MINOR. At the hearing, the court shall hear 

evidence relating to: 

(1) the emotional development, maturity, intellect, 

and understanding of the minor; 

(2) the ftat~re--and--pos~ibie--e~n~@qttenee5--ot---an~ 

a~ternatives---to---the---abortion CIRCUMSTANCES OF THE 

RELATIONSHIP BETWEEN THE MINOR AND "['HE PARENT , __ GUARDIAN, OR 
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PERSON STANDING IN LOCO PARENTIS TO BE NOTIFIED UNDER 

I SECTION 1 I 1 and 

(3) any other matter tr.at the court may find ttsll!!rtt±-ift 

aetermtftift~-vhether-the-mifter--shodld--be--graftted--majority 

rights--for--the--p~rpo~e--of--eoi"J;sentiftg-to-the-abort±on-er 

wheeher-the-ebortion-is-in-the-~est-interests-of--the--M±ftor 

RELEVANT IN DETERMINING WHETHER THE MINOR SHALL BE GRANTED 

AN EXEMPTION FROM THE NOTIFICATION REQUIREMENT OF (SECTION 

!l· 
NEW SECTION. Section 5. Decision by the court. After 

holding the hearing pursuant to {section 4), the court shall 

issue its decree WITHIN 24 HOURS. In the decree, the court 

shall for good cause: 

(1) grant the petition for Mftjority-rights-£or-the 

pttrpose-of-eoftsenting-to-the-ebortioft; 

tit--fiftd-the-abortion-to-be-in-the-best--interests--of 

the-miftor-aftd-9i•e-judieial-eoftsent-to-the-abortion,-settift1 

eortn--the--groands--eor--so--einding AN EXEMPTION FROM THE 

NOTIFICATION REQUIREMENT OF (SECTION 1); or 

t3t1ll deny the petition, setting forth the grounds on 

which the petition is denied. 

NEW SECTION. SECTION 6. CONFIDENTIALITY OF 

PROCEEDINGS. (1) ALL HEARINGS HELD ON A PETITION UNDER 

(SECTIONS 3 THROUGH 7) ARE CONFIDENTIAL AND MUST BE HELD IN 

CLOSED COURT WITHOUT ADMITTANCE OF ANY PERSON OTHER THAN THE 
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MINOR, HER COUNSEL, OR HER GUARDIAN AD LITEM. 

(2) ALL PAPERS AND RECORDS PERTAINING TO THE PETITION 

MUST BE KEPT AS A PERMANENT RECORD OF THE COURT AND WITHHELD 

FROM INSPECTION. NO PERSON MAY HAVE ACCESS TO SUCH RECORDS. 

NEW SECTION. Section 7. Appeal of decision -- notice. 

An appeal from an order issued under the provisions of 

[section 51 may be taken to the supreme court by the minor 

er--by--a--p~reftt-or-9uardiaft-or-the-m±nor. The minor is not 

required to pay a filing fee for the appeal. ~he--ft6tiee--or 

±nteftt-to-appea%-mu~t-be-qiven-withift-%4-hour~-from-~he-rlate 

or--±ssuanee--or--the--order• The record on appeal must be 

completed and the appeal perfected within 5 days from the 

filing of the notice of appeal. Because time may be of the 

essence regarding the performance of the abortion, the 

supreme court shall7--by-eottrt-rule7 provide for expedited 

appellate review of cases appealed under this section. 

NEW-SEe~teN,--Sec~tan-7,--~~~-~~~~~c---~~--~ 

pe~ition--f±±~d--pHrsttant--to--tseetion--31-±~-9ranted~ttnd~~ 

tseet*on-Str-the-informed-eoft~ent-of-the-minorr-pttr~~ant--to 

a--eodrt--qrant--of-majority-ri9ht~,-or-the-j~d±e±a~-eon3ent 

bars-any-aetioft-by-s-paren~-or-~tt~rdian-o£-the-Minor-on--the 

groHnds--of-a~~attlt-or-persona±-iftjttry-of-the-m±nor-by-tho~e 

performiftg-tfte-abortion.-~~e-immtlnity-9ranted--extend~--only 

to--the--per£ormanee--of--the--abortion--±ft--aceordanee-with 

tseetions-l-thrOtt9h-81-and--to--any--neee~~ary--6eeompanyfn9 
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aervt-eea-t-ttet-are-per-far.etl-i:n-a-ee~~pe-tent-11\aftftero-lfhe-cos~a 

ef-tl>e-«oetien-a~tst-be-be&'fte-by-~the-psrties~ 

NB'ii-S!Ie'l''t811T--584MieR-&---ttr-it-~ consent:------- -ftO' 

abartien-against--•ifter~a--wiilo---1£--a--ainer--desires--an 

aborticn7--she-mast-be-eraiiy-in.formed-o£-and-shall-si9n-the 

written-consent-in-the-saae-aanner-as-an-ad~lt.-No--ebertien 

.ay-be-performed-on-any-ainor-aga~nst-the-wil~-ot-the-miner 7 

exeept-that-an-aborti:on-may-he-per£ormed-aC)ainst-the-will-of 

a--ainor--pursuant--to-a-eourt-deereer-deseribed-in-taeetion 

Sfitit-stetinC)-that-the-aberti--6ft-is--n.eeessary--to--preserve 

the-life-of-the-minor• 

NEW SECTION. Section 8. Violation. Pe-r-£o-r11t~---..r- ~ 

PERSON CONVICTED OF PERFORMING an abortion in violation of 

fseetiens--i--thre~tgh--81--~s--a-feiony {SECTION 1] SHALL BE 

FINED AN AMOUNT NOT TO EXCEED $500 OR BE IMPRISONED IN THE 

COUNTY JAIL FOR A TERM NOT TO EXCEED 6 MONTHS, OR BOTH. 

Section 9. Section 41-1-405, MCA, is amended to read: 

"41-1-405. mRergencies and special situations. (1) Any 

health professional may render or attempt to render 

eaergency service or first aid, medical, surgical, dental, 

or psychiatric treatment, without compensation, to any 

injured person or any person regardless of age who is in 

need of immediate health care when, in good faith, the 

professional believes that the giving of aid is the only 

alternative to probable death or serious physical or mental 
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d~9e. 

(2) Any health professional may render nonemergency 

services to minors for conditions which ~ill endanger the 

health or life of the minor if services would be delayed by 

obtaining consent from spouse, parent, parents, or legal 

guardian. 

(3) No consent shall be required of any minor who does 

not possess the mental capacity or who has a physical 

disability which renders him incapable of giving his consent 

and who has no known relatives or legal guardians, if a 

physician determines the health service should be given. 

(4} Self-eon~ent Except as provided in [sectjo~~_! 

through 8}, self-consent of minors shall not apply. to 

sterilization or abortion." 

Section 10. Section 50-20-108, MCA, is amended to 

read: 

•so-20-108. Protection of 

alive. (l) A person commits 

45-5-102 through 45-5-104, if he 

neqliqently causes the death 

alive, if such infant is viable. 

premature infants born 

an offense, as defined in 

purposely, knowingly, or 

of a premature infant born 

(2) Whenever a premature infant which is the subject 

of abortion is born alive and is viable, it becomes a 

dependent and neglected child subject to the provisions of 

state law, unless: 

-8- SB 164 



1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0164/02 

(a) the teraination of the pregnancy is necessary to 

preserve the life of the mother; or 

(b) the mother and h~r spouse or either of them have 

agreed in wl' i tir19 in advance of the abortion or within 72 

hours thereafter to accept the parental rights and 

responsibilities of the premature infant if it survives the 

abortion procedure. This subsection is not intended to 

require prior spousal notice. 

(3) No person may use any premature infant born alive 

for any type Of scientific research or other kind of 

experimentation e~cept as necessary to protect or preserve 

the life and health of such premature infant born alive. 

(4) Violation of subsection (3) of this section is a 

felony." 

Section 11. Section 50-20-109, MCA, is amended to 

read: 

•so-20-109. Control of practice of abortion. (l) No 

abortion may be performed within the state of Montana: 

(a) except by a licensed physician; 

tbt--after-the-Eirst-3-aoft~he-o~-preqnancy,-exeept-in-8 

nospital-lieensed-by-tne-depa~tment~ 

tet~ after viability of the fetus, unless in 

appropriate medical judgment the abortion is necessary to 

preserve the life or health of the mother. 

(2) An abortion under subsection tlttet i!l1£l may 
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only be performed if: 

(a) the foregoing judgment of the physician who is to 

perform the abortion is first certified in writing by him 

setting forth in detail the facts upon which 

making such judgment; and 

he relies in 

(b) two other licensed physicians have first examined 

the patient and concurred in writing with such judgment. The 

foregoing certification and concurrence is not required if a 

licensed physician certifies the abortion is necessary to 

preserve the life of the mother. 

(3) The timing and procedure used in performing an 

abortion under subsection ttttet i!liQl of this section must 

be such that the viability of the fetus is not intentionally 

or negligently endangered, as the term "negligently" is 

defined in 45-2-101(37). The fetus may be intentionally 

endangered or destroyed only if necessary to preserve the 

life or health of the mother. 

(4) No physician, facility, or other person or agency 

shall engage in solicitation, advertising, or other form of 

communication having the purpose of inviting, inducing, or 

attractin9 any person to come to such physician, facility, 

or other person or a9ency to have an abortion or to purchase 

abortifacients. 

(5) Violation of subsections (l), (2), and (3) of this 

section is a felony. Violation of subsection (4) of this 
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1 section is a misdeaeanor4" 

2 NEW SECTION. Section 12. Repealer. Section 50-20-107, 

3 MCA, is repealed. 

4 NEW SECTION. Section 13. Codification instruction. 

5 (Sections 1 through 9 ~l are intended to be codified as an 

6 integral part of ~±tle-58,-ehapter--ie,--part--l TITLE 41, 

1 CHAPTER 5, and the provisions of ~itie-56r-ehapter-i8T-pert 

8 I TITLE 41, CHAPTER 5, apply to [sections l through 9 !1· 

9 NEW SECTION. Section 14. severability. If a part of 

10 [this act) is invalid, all valid parts that are severable 

11 from the invalid part remain in effect. If a part of [this 

12 act] is invalid in one or more of its applications, the part 

13 remains in effect in all valid applications that are 

14 severable from the invalid applications. 

-End-
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