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INTRODUCED BY 

OFH: :ARTKENT OF LABOR AND INDUSTRY BY REQUEST 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND 

CLARIFY THE UNEMPLOYMENT INSURANCE LAWS; TO REVISE THE 

EXCLUSIONS FROM THE DEFINITION OF EMPLOYMENT RELATING TO 

AGRICULTURAL LABOR AND DOMESTIC SERVICE; TO DEFINE TAXABLE 

WAGE BASE; TO REVISE THE AMOUNT OF WEEKLY UNEMPLOYMENT 

COMPENSATION BENEFITS PAYABLE TO A CLAIMANT IF HE RECEIVES 

PERIODIC PAYMENTS FROM CERTAIN OTHER SOURCES; TO REMOVE 

DISQUALIFICATION FOR BENEFITS DUE TO A CLAIMANT'S RECEIPT OF 

SEPARATION OR TERMINATION ALLOWANCE; TO PLACE A TIME LIMIT 

FOR THE REDETERMINATION OF A CLAIM FOR BENEFITS; AMENDING 

SECTIONS 39-51-201 THROUGH 39-51-203, 39-51-206, 39-51-602, 

39-51-1121, 39-51-2203, 39-51-2306, AND 39-51-2402, MCA; AND 

PROVIDING EFFECTIVE DATES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-51-201, MCA, is amended to read: 

"39-Sl-201. General definitions. As used in this 

chapter, unless the context clearly requires otherwise, the 

following definitions apply: 

(1) ''Annual payroll'' means the total amount of wages 

paid by an employer, regardless of the time of payment, for 
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employment during a calendar year. 

( 2) "Base period'' means the first four of the last 

five completed calendar quarters immediately preceding the 

first day of an individual's benefit year. However, in the 

case of a combined-wage claim pursuant to the arrangement 

approved by the secretary of labor of the United States, the 

base period shall be that applicable under the unemployment 

law of the paying state. For an individual who fails to 

meet the qualifications of 39-51-2105 or a similar statute 

of another state due to a temporary total disability as 

defined in 39-71-116 or a similar statute of another state 

or the United States, the base period means the first four 

quarters of the last five quarters preceding the disability 

if a claim for unemployment benefits is filed within 24 

months of the date on which the individual's disability was 

incurred. 

(3) "Benefits" means the money payments payable to an 

individual, as provided in this chapter, with respect to the 

individual's unemployment. 

(4) "Benefit year 11
, with respect to any individual, 

means the 52-consecutive-week period beginning with the 

first day of the calendar week in which such individual 

files a valid claim for benefits, except that the benefit 

year shall be 53 weeks if filing a new valid claim would 

result in overlapping any quarter of the base year of a 

-2- INTRODUCED BILL 
s& J(po 
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previously filed new claime A subsequent benefit year may 

not be established until the expiration of the current 

benefit year. However, in the case of a combined-wage claim 

pursuant to the arrangement approved by the secretary of 

labor of the United States, the base period is the period 

applicable under the unemployment law of the paying state. 

(5) "Board" means the board of labor appeals provided 

for in Title 2, chapter 15, part 17. 

(6) "Calendar quarter~ means the period of 3 

consecutive calendar months ending on March 31, June 30, 

September 30, or December 31. 

(7) "Contributions•• means the money payments to the 

state unemployment insurance fund required by this chapter 

but does not include assessments under 39-51-404(4). 

(8) "Department" means the department of labor and 

industry provided for in Title 2, chapter 15, part 17. 

( 9) "Employing unit .. means any individual or 

organization, including the state government, any of its 

political subdivisions or instrumentalities, any 

partnership, association, trust, estate, joint-stock 

company, insurance company, or corporation, whether domestic 

or foreign, or the receiver, trustee in bankruptcy, trustee 

or successor thereof, or the legal representative of a 

deceased person which has or had in its employ one or more 

individuals performing services for it within this state, 
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except as provided under s~bsections (8) and (9) of 

39-51-203. All individuals performing services within this 

state for any employing unit which maintains two or more 

separate establishments within this state are considered to 

be employed by a single employing unit for all the purposes 

of this chapter. Each individual employed to perform or 

assist in performing the work of any agent or employee of an 

employing unit is deemed to be employed by such employing 

unit for the purposes of this chapter, whether such 

individual was hired or paid directly by such employing unit 

or by such agent or employee, provided the employing unit 

has actual or constructive knowledge of the work. 

(10) 11 Employment office" means a free public employment 

office or branch thereof operated by this state or 

maintained as a part of a state-controlled system of public 

employment offices or such other free public employment 

offices operated and maintained by the United States 

government or its instrumentalities as the department may 

approve. 

(11) "Fund" means the unemployment insurance fund 

established by this chapter to which all contributions and 

payments in lieu 

and from which all 

sha 11 be paid. 

of contributions are required to be paid 

benefits provided under this chapter 

{12) "Gross misconduct" means a criminal act, other 

-4-
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than a violation of a motor vehicle traffic law, for which 

an individual has been convicted in a criminal court or has 

admitted or conduct which demonstrates a flagrant and wanton 

disregard of and for the rights or title or interest of a 

fellow employee or the employer. 

(13) ''Hospital" means an institution which has been 

licensed, certified, or approved by the state as a hospital. 

{14) "Independent contractor'' means an individual who 

renders service in the course of an occupation and: 

(a) has been and will continue to be free from control 

or direction over the performance of the services, both 

under his contract and in fact; and 

(b) is engaged in an independently established trade, 

occupation, profession, or business. 

(15) (a) "Institution of higher education .. , for the 

purposes of this part, means an educational institution 

which: 

(i) admits as regular students only individuals having 

a certificate of graduation from a high school or the 

recognized equivalent of such a certificate; 

(ii) is legally authorized in this state to provide a 

program of education beyond high school; 

(iii) provides an educational program for which it 

awards a bachelor•s or higher degree or provides a program 

which is acceptable for full credit toward such a degree, a 
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program of postgraduate or postdoctoral studies, or a 

program of training to prepare students for gainful 

employment in a recognized occupation; and 

(iv) is a public or other nonprofit institution. 

(b) Notwithstanding any of the foregoing provisions of 

this subsection, all colleges and universities in this state 

are institutions of higher education for purposes of this 

part. 

(16) ''State'' includes, in addition to the states of the 

United States of America, the District of Columbia, Puerto 

Rico, the Virgin Islands, and the Dominion of Canada. 

(17) 11 Unemployment insurance administration fund" means 

the unemployment insurance administration fund established 

by this chapter from which administrative expenses under 

this chapter shall be paid. 

(18) (a) uwages" means all remuneration payable for 

personal services, including commissions and bonuses, the 

cash value of all remuneration payable in any 

than cash, and backpay received pursuant 

medium 

to 

other 

related to employment. The reasonable cash 

a dispute 

value of 

remuneration payable in any medium other than cash shall be 

estimated and determined in accordance with rules prescribed 

by the department. 

(b) The term 11 Wages" does not include: 

(i) the amount of any payment made by the employer, if 
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the payment was made under a plan established for the 

employees in general or for a specific class or classes of 

employees, to or on behalf of the employee for: 

{A) retirement; 

(B) sickness or accident disability, but in the case 

of payments made by an employer directly to an employee, 

only those payments made under a workers' compensation law 

are excluded from ''wages''; 

{C) medical and hospitalization expenses in connection 

with sickness or accident disability; or 

(D) death; 

(ii) remuneration paid by any county welfare office 

from public assistance funds for services performed at the 

direction and request of such county welfare office. 

{19) "Week" means a period of 7 consecutive calendar 

days ending at midnight on Saturday. 

(20) An individual's "weekly benefit amount'' means the 

amount of benefits the individual would be entitled to 

receive for 1 week of total unemployment.'' 

Section 2. Section 39-51-202, MCA, is amended to read: 

"39-51-202. Employer defined. 11 Employer" means: 

(l) any employing unit whose total annual payroll 

within either the current or preceding calendar year equals 

or exceeds the sum of $1,000j 

(2) any individual or employing unit which acquired 
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the organization, trade, or business or substantially all of 

the assets thereof of another which at the time of such 

acquisition was an employer subject to this chapter; 

(3) any individual or employing unit which acquired 

the organization, trade, or business or substantially all 

the assets thereof of another employing unit not an employer 

subject to this chapter and which, if subsequent to such 

acquisition it were treated as a single unit with such other 

employing unit, would be an employer under subsection (1) of 

this section; 

(4) any employing unit 

any other subsection of this 

not an employer by reason of 

section for which, within 

either the current or preceding calendar year, service is or 

was performed with respect to which such employing unit is 

liable for any federal tax against which credit may be 

taken for contributions paid into a state unemployment fund 

or an employing unit which, as a condition for approval of 

this chapter for full tax credit against the tax imposed by 

the Federal Unemployment Tax Act, is required pursuant to 

such acl to be an employer under this chapter; 

{5) any employing unit which, having become an 

employer under subsection (1), (2), (3), or (4) has not, 

under 39-51-1101, ceased to be an employer subject to this 

chapter; or 

(6) for the effective period of its election pursuant 
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to 39-51-1102, any other employing unit which has elected to 

become fully subject to this cha~ter. n 

Section 3. Section 39-51-203, MCA, is amended to read: 

"39-51-203. Employment defined. ( 1) ''Employment", 

subject to other provisions of this section, means service 

by an individual or by an officer of a corporation, 

including service in interstate commerce, performed for 

wages or under any contract of hire, written or oral, 

express or implied. 

{2) {a) The term ''employment'' includes an individual's 

entire service performed within or both within and without 

this state if: 

(i) the service is localized in this state: or 

(ii) the service is not localized in any state but some 

of the service is performed in this state and: 

(A) the base of operations or, if there is no base of 

operations, then the place from which such service is 

directed or controlled, is in this state; or 

(B) the base of operations or place from which such 

service is directed or controlled is not in any state in 

which some part of the service is performed, but the 

individual's residence is in this state. 

(b) Service is considered to be localized within a 

state if: 

(i) the service is performed entirely within such 
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state; or 

(ii} the service is performed both within and without 

such state, but the service performed without such state is 

incidental to the individual's service within the state, for 

example, is temporary or transitory in nature or consists of 

isolated transactions. 

(3) Service not covered under subsection {2) of this 

section and performed entirely without this state with 

respect to no part of which contributions are required and 

paid under an unemployment insurance law of any other state 

or of the federal government is considered to be employment 

subject to this chapter if the individual performing such 

services is a resident of this state and the department 

approves the election of the employing unit for whom such 

services are performed that the entire service of such 

individual is considered to be employment subject to this 

chapter. 

(4) Service performed by an individual for wages is 

considered to be employment subject to this chapter unless 

and until it is shewn to the satisfaction of the department 

that the individual is an independent contractor. 

(5) The term "employment" includes service performed 

by an individual in the employ of this state or any of its 

instrumentalities (or in the employ of this state and one or 

more other states or their instrumentalities) for a hospital 

-10-
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or institution of higher education located in this state. 

The term "employment'' includes service performed by all 

individuals, including without limitations those individuals 

who work for the state of Montana, its universities, any of 

its colleges, public schools, components or units thereof, 

or any local government unit and one or more other states or 

their instrumentalities or political subdivisions whose 

services are compensated by salary or wages. 

( 6) The term ''employment'' includes service per formed 

by an individual in the employ of a religious, charitable, 

scientific, literary, or educational organization. 

{7) (a) The term 11 employment 11 includes the service of 

an individual who is a citizen of the United States 

performed outside the United States, except in Canada, in 

the employ of an American employer, other than service which 

is considered employment under the provisions of subsection 

(2) of this section or the parallel provisions of another 

state's law, if: 

(i) the employer's principal place of business in the 

United States is located in this state; 

(ii) the employer has no place of business in the 

United States, but: 

(A) the employer is an individual who is a resident of 

this state; 

(B) the employer is a corporation which is organized 
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under the laws of this state: or 

(C) the employer is a partnership or a trust and the 

number of the partners or trustees who are residents of this 

state is greater than the number who are residents of any 

other state; or 

(iii) none of the criteria of sections {7)(a)(i) and 

(7)(a)(ii) of this subsection are met but the employer has 

elected coverage in this state or, the employer having 

failed to elect coverage in any state, the individual has 

filed a claim for benefits based on such service under the 

law of this state. 

(b) An "American employer'', for purposes of this 

subsection, means a person who is: 

(i) an individual who is a resident of the United 

States; 

( ii) a partnership if two-thirds or more of the 

partners are residents of the United States; 

(iii) a trust if all of the trustees are residents of 

the United States; or 

(iv) a corporation organized under the laws of the 

United States or of any state. 

(8) Agricultural labor exempted under 39-51-~04 is 

considered employment whenever the employing unit pays 

$20,000 or more in cash to workers for agricultural labor in 

any quarter in the current or preceding calendar year or 

-12-
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employs 10 or more workers in agricultural labor on 20 days 

in 20 different weeks during the current or preceding 

calendar year. If an employer, including but not limited to 

an employing unit providing outfitter and guide services, is 

otherwise subject to ~he this chapter and has agricultural 

employment, all employees sre--eovered--~ftder--the--ehap~er 

regarere~~--of-~he-amonnt-of-money-expeftded-ror-agr~e~lt~rai 

pnrpoeee~-when-the-otherwiee-stlbject-wa~es-are-paid--by--the 

empreyin9--ttnit--for--tfte-pttrpose-o£-provid%ng-otttfitter-and 

~tti~e-serv±eesT--the--agr±ett±ttlra~--wages--are--not--eovered 

engaged in agricultural labor must be excluded from coverage 

under this chapter if the employer: 

(a) in any quarter or calendar year, as applicable, 

does not meet either of the tests relating to the monetary 

amount or number of employees and days worked, for the 

subject wages attributable to agricultural labor; and 

(b) keeps separate books and records to account for 

the employment of persons in agricultural labor. 

(9) Domestic service exempted under 39-51-204(l)(b) is 

considered employment whenever the employing unit pays 

$1,000 or more in cash for domestic service in any quarter 

during the current or preceding calendar year. If an 

employer is otherwise subject to the this chapter and has 

domestic service employment, all employees a~e-eov~~~d-Hnde~ 

~he--ehapter--r~gardle~s-o!-~he-amott~t-of-mo~ey-expe~ded-fo~ 
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domestie--pHrposes engaged in domestic service must be 

excluded from coverage under this chapter if the employer: 

(a) does not meet the monetary payment test in a~y 

quarter or calendar year, as applicable, for the subject 

wages attributable to domestic service; and 

(b) keeps separate books and records. to account for 

the employment of persons in domestic service." 

Section 4. Section 39-51-206, MCA, is amended to read: 

"39-51-206. Agricultural labor who treated as 

employer of member of a crew furnished by a crew leader. (1) 

For the purposes of 39-51-203, any individual who is a 

member of a crew furnished by a crew leader to perform 

service in agricultural labor for any other person shall be 

treated as an employee of such crew leader if: 

(a) such crew leader holds a valid certificate of 

registration under the Parm--bebo~--eontraetor--R~g~~trat±on 

Ae~---of--1963 Migrant and Seasonal Agricultural Worker 

Protection Act, as amended (29 u.s.c. 1801, et. seq.); or 

(b) {i) substantially all the members of such crew 

operate or maintain tractors, mechanized harvesting or 

cropdusting equipment, or any other mechanized equipment 

which is provided by such crew leader: and 

tbti!!l such individual is not an employee of such 

other person within the meaning of 39-51-202(1)' 

39-51-203(8), or 39-51-203(9). 

-14-
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(2) In the case of any individual who is furnished by 

a crew leader to perform service in agricultural labor for 

any other person and who is not treated as an employee of 

such crew leader under subsection (1): 

(a} such other person and not the crew leader shall be 

treated as the employer of such individual; and 

{b) such other person shall be treated as having paid 

cash remuneration to such individual in an amount equal to 

the amount of cash remuneration paid to such individual by 

the crew leader, either on his own behalf or on behalf of 

such other person, for the service in agricultural labor 

performed for such other person. 

(3) The term "crew leader" means an individual who: 

(a) furnishes individuals to perform service in 

agricultural labor for any other person; 

(b) pays, either on his own behalf or on behalf of 

such other person, the individuals so furnished by him for 

the service in agricultural labor performed by them; and 

(c) has not entered into a written agreement with such 

other person under which such individual is designated as an 

employee of such other person .. '1 

Section 5. Section 39-51-602, MCA, is amended to read: 

"39-51-602. Method to be used by department in keeping 

wage records. W8ge-reeords-k~pt-by-the--d~par~m~ne--for--the 

pnrpo~es--o~-this-ehapter-prior-to-danttary-i,-194%7-shall-be 
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~e~t-on-the-basis-of-wages-payabie--and--wage Wage records 

kept by the department for the purposes of this chapter 

after-dan~ary-1 7-19417 shall be kept on the basis of wages 

paid." 

Section 6. Section 39-51-1121, MCA, is amended to 

read: 

•)9-51-1121. Definitions .. As used in this part and 

part 12, the following definitions apply: 

(1) 11 Computation date 11 means the reporting period 

ending September 30 preceding the calendar year for which a 

covered employer's contribution rate is effective. 

( 2) "Cutoff date" means December 31 immediately 

following the computation date. The department may extend 

the cutoff date in meritorious cases. 

(3) 11 Deficit employer" means an employer who is 

subject under this chapter and who has established a record 

of accumulated benefits charged to the employer's account in 

excess of the employer's accumulated contributions paid as 

of the cutoff date. 

(4) "Department 11 means the department of labor and 

industry. 

(5) "Eligible employer" means an employer who has been 

subject under this chapter for the 3 fiscal years 

immediately preceding the computation date and who has: 

(a) filed all contribution reports prescribed by the 

-16-
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department; 

(b) paid all contributions and all assessments under 

39-51-404(4) and penalties and interest thereon; 

(c) established a record of accumulated contributions 

in excess of benefits charged to the employer's account; and 

(d) paid wages in at least 1 of the 8 calendar 

quarters preceding the computation date. 

(6) "Fiscal year'' means the four consecutive calendar 

quarters ending on September 30. 

{7) "Governmental entities" means the state or any 

political subdivision of the state or an instrumentality of 

the state or a political subdivision, including any 

employing unit funded directly by tax levies. 

(8) "Taxable wage base" means the amount of wages 

subject to contributions and to assessments under 

39-51-404(4) for each calendar year. Payment of 

contributions and of assessments under 39-51-404(4} m~ 

apply only to wages paid up to and including the amount 

specified in section 39-51-1108. 

tBtlll nonrated employer" means an employer who is 

subject under this chapter and who does not meet all the 

criteria of an eligible or a deficit employer.'' 

Section 7. Section 39-51-2203, MCA, is amended to 

read: 

•39-51-2203. Reduction of benefits because of amounts 
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received from certain other sources. (l) Claimant's weekly 

benefit amount shall be reduced by the amount that he is 

receiving from a governmental or other pension, retirement 

pay, annuity, or other similar periodic payment which is 

based on work for and entirely contributed to i"-whe~e-e~-in 

par~ by a base-period employer. However,-the-amottn~-by-whieh 

weekTy-bene£its-are-~e-be-red~eed-~hall-be-determt~ed-by-the 

rat~o-o£-the-empToyer~~-eontr±bttttofte-to-the-£ttftd-€r6m-whieh 

the-~ayment-±~-made-~o-tha~-the-eiatmant-w±~i-~eeetve-ererlit 

OftTy--for--the-p~oportioft-o£-h±s-eoftt~ib~t±oft~-te-t~at-ftlnd~ 

(2) However, if the service performed for the 

base-period employer does not affect either the eligibility 

for or the amount of the pension or other type of retirement 

benefit received from the plan maintained or contributed to 

by the base-period employer, the reduction requirement of 

subsection (l) does not apply. 

(3) The exception in subsection (2) is not applicable 

to the receipt of social security and/or railroad retirement 

benefits. 

(4) For the purposes of subsection (l), the department 

shall, by rule, adopt minimum federal offset requirements as 

imposed by the federal Employee Retirement Income Security 

Act of 1974, P.L. 94-566, as amended in 1980 by P.L. 96-364, 

and as may be amended after March 11, 1981." 

Section 8. Section 39-51-2306, MCA, is amended to 
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read: 

•39-51-2306. Disqualification because of receipt of 

certain other wages, compensation, or benefits. ( 1) 

Effective April 1, 1977, an individual shall be disqualified 

for benefits for any week with respect to which he is 

receiving or has received payment in the form of: 

tst--waqe~--in--ii~~--e£--fto~iee---or---~eperation---or 

t~rminatioft-aiiowaneet 

tbt~ compensation for disability under the workers' 

compensation law or the occupational disease law of this or 

any other state or under a similar law of the United States 

or under the social security disability law. However, when 

an injured claimant has ceased to draw compensation benefits 

and shall have returned to the labor market, he shall then 

be entitled to receive unemployment compensation benefits 

under this chapter if he shall be otherwise qualified. 

Compensation which is received as a payment for a permanent 

partial disability shall not be computed to be spread over a 

period of weeks in advance so as to bar the recipient from 

receiving unemployment compensation benefits under this 

chapter, provided the recipient has retu(ned to the labor 

market and is otherwise qualified. 

tetiEl benefits under the Railroad Unemployment 

Insurance Act or any state unemployment compensation act or 

similar laws of any state or of the United States. This 
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disqualification does not apply to any week with respect to 

which an individual is receiving or has received benefits 

under an unemployment compensation law of another state 0( 

of the United States if such benefits are paid pu(suant to 

39-51-504. 

( 2) 

set forth 

Receipt of any wages, compensation, Q( benefits as 

in subsection (l} of this section after payment of 

unemployment benefits and with respect to the same week for 

which unemployment benefits were received will thereupon 

require such individual to repay such unemployment benefits, 

and the department may collect such unemployment benefits in 

the same manner as provided for collection of benefits under 

39-51-3206." 

Section 9. Section 39-51-2402, MCA, is amended to 

read: 

"39-51-2402. Initial dete~mination -- redetermination. 

(1) A representative designated by the department and 

hereinafter referred to as a deputy shall promptly examine 

the claim and, on the basis of the facts found by the 

deputy, shall either determine whether or not such claim is 

valid and, if valid, the week with respect to which benefits 

shall commence, the weekly benefit amount payable, and the 

maximum benefit amount or shall refer such claim or any 

question involved therein to an appeals referee who shall 

make the decision with respect thereto in accordance with 
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the procedure prescribed in 39-51-2403. The deputy shall 

promptly notify the claimant and any other interested party 

of the decision and the reasons therefor. 

(2) The deputy may for good cause reconsider the 

decision and shall promptly notify the claimant and such 

other interested parties of the amended decision and the 

reasons therefor. 

(3) No determination or redetermination of an initial 

or additional claim ~hall ~ be made under this section 

unless 5 days' notice of the time and place of the 

11 claimant's interview for examination of the claim is mailed 

12 to each interested party. 

13 (4) A determination or redetermination shall be deemed 

14 final unless an interested party entitled to notice thereof 

15 applies for reconsideration of the determination or appeals 

16 therefrom within 10 days after such notification was mailed 

17 to the interested party•s last-known address, provided that 

18 such period may be extended for good cause. 

19 (5) Except as provided in subsection (6), no 

20 redetermination of a claim for benefits may be made after 2 

21 years from the date of the initial determination. 

22 (6) A redetermination may be made within 3 years from 

23 the date of the initial determination of a claim if the 

24 initial determination was based on a false claim, 

25 misrepresentation, or failure to disclose a material fact by 
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the claimant or the employer." 

NEW SECTION. Section 10. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act} is extended to the provisions of 

[this act]. 

NEW SECTION. Section 11. Effective dates. ( 1) 

[Section 10 and this section] are effective on passage and 

approval. 

(2) [Sections 1 through 9] are effective July l, 1989. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is he1:eby submitted a Fiscal Note for SB160, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 

"An Act to generally revise and clarify the unemployment insurance laws; amending Sections 39-51-201 through 39-51-
203, 39-51-206, 39-51-602, '!9-51-1121, 39-51-2203, 39-51-2306, and 39-51-2402, MCA; and providing effective dates." 
ASSill1PTIONS: 

Only Sections 39-51-2203 of the proposed bill has anv measurable fiscal impact. Assumptions follow: 
39-51-2203 
l. Based on current data, under the proposed law 150 fewer individuals will have benefit reductions due to 

pension income in each year of the biennium. 
2. The average benefit duration for each individual is expected to be 14 weeks in each year of the biennium. 
3. Based on the most recent data, the increase in average weekly benefit amount under the proposed law will be 

$60 for those 150 reductions. 
4. The result of these 150 fewer reductions will be an increase in benefit expenditures of $126,000 each year 

of the biennium. 

FISCAL IHPACT: FY90 FY91 
Current Proposed Current Propcsed 

Law La¥1 Difference Law Law Difference 
ExEenditures: $ -0- $126,000 $126,000 $ -0- $126,000 $126,000 
Fund ImEact: 

Unemplovment Insurance 
Trust Fund: 

(Benefit Expenditures) $ -0- $126,000 $126,000 $ -0- $126,000 $126,000 

;/·)i·'/ '/ / /~I'- :/z{ ,/.~-. t-:<s--¥'9 
"CHET BLAYLOCK, /PRIMARY SPONSOR ' DATE I 

Fiscal Note for SB160, as introduced 
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APPROVED BY COMM. ON 
NATURAL RESOURCES 

~~ "~ ~- _/il 
INTRODUCED BY ~ 

BY REQUEST :a: DEPARTMENT OF LABOR AND INDUSTRY 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND 

CLARIFY THE UNEMPLOYMENT INSURANCE LAWS; TO REVISE THE 

EXCLUSIONS FROM THE DEFINITION OF EMPLOYMENT RELATING TO 

AGRICULTURAL LABOR AND DOMESTIC SERVICE; TO DEFINE TAXABLE 

WAGE BASE; TO REVISE THE AMOUNT OF WEEKLY UNEMPLOYMENT 

COMPENSATION BENEFITS PAYABLE TO A CLAIMANT IF HE RECEIVES 

PERIODIC PAYMENTS FROM CERTAIN OTHER SOURCES; TO REMOVE 

DISQUALIFICATION FOR BENEFITS DUE TO A CLAIMANT'S RECEIPT OF 

SEPARATION OR TERMINATION ALLOWANCE; TO PLACE A TIME LIMIT 

FOR THE REDETERMINATION OF A CLAIM FOR BENEFITS; AMENDING 

SECTIONS 39-51-201 THROUGH 39-51-203, 39-51-206, 39-51-602, 

39-51-1121, 39-51-2203, 39-51-2306, AND 39-51-2402, MCA; AND 

PROVIDING EFFECTIVE DATES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-51-201, MCA, is amended to read: 

•39-51-201. General definitions. As used in this 

chapter, unless the context clearly requires otherwise, the 

following definitions apply: 

(1) "Annual payroll" means the total amount of wages 

paid by an employer, regardless of the time of payment, for 
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employment during a calendar year. 

(2} "Base period" means the first four of the last 

five completed calendar quarters immediately preceding the 

first day of an individual's benefit year. However, in the 

case of a combined-wage claim pursuant to the arrangement 

approved by the secretary of labor of the United States, the 

base period shall be that applicable under the unemployment 

law of the paying state. For an individual who fails to 

meet the qualifications of 39-51-2105 or a similar statute 

of another state due to a temporary total disability as 

defined in 39-71-116 or a similar statute of another state 

or the United States, the base period means the first four 

quarters of the last five quarters preceding the disability 

if a claim for unemployment benefits is filed within 24 

months of the date on which the individual's disability was 

incurred. 

(3) "Benefits" means the money payments payable to an 

individual, as provided in this chapter, with respect to the 

individual's unemployment. 

(4) "Benefit year", with respect to any individual, 

means the 52-consecutive-week period beginning with the 

first day of the calendar week in which such individual 

files a valid claim for benefits, except that the benefit 

year shall be 53 weeks if filing a new valid claim would 

result in overlapping any quarter of the base year of a 

-2- SECOND READING 
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previously filed new claim. A subsequent benefit year may 

not be established until the expiration of the current 

benefit year. However, in the case of a combined-wage claim 

pursuant to the arrangement approved by the secretary of 

labor of the United States, the base period is the period 

applicable under the unemployment law of the paying state. 

( 5) 11 Board" means the board of labor appeals provided 

for in Title 2, chapter 15, part 17. 

(6} "Calendar quarter" means the period of 3 

consecutive calendar months ending on March 31, June 30, 

September 30, or December 31. 

(7} "Contributions" means the money payments to the 

state unemployment insurance fund required by this chapter 

but does not include assessments under 39-51-404(4). 

(8) "Department'' means the department of labor and 

industry provided for in Title 2, chapter 15, part 17. 

( 9) "Employing unit" means any individual or 

organization, including the state government, any of its 

political subdivisions or instrumentalities, any 

partnership, association, trust, estate, joint-stock 

company, insurance company, or corporation, whether domestic 

or foreign, or the receiver, trustee in bankruptcy, trustee 

or successor thereof, or the legal representative of a 

deceased person which has or had in its employ one or more 

individuals performing services for it within this state, 
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except as provided under subsections (8) and (9) of 

39-51-203. All individuals performing services within this 

state for any employing unit which maintains two or more 

separate establishments within this state are considered to 

be employed by a single employing unit for all the purposes 

of this chapter. Each individual employed to perform or 

assist in performing the work of any agent or employee of an 

employing unit is deemed to be employed by such employing 

unit for the purposes of this chapter, whether such 

individual was hired or paid directly by such employing un1t 

or by such agent or employee, provided the employing unit 

has actual or constructive knowledge of the work. 

( 10) "Employment off ice" means a free public employ_men l 

office or branch thereof operated by this state or 

maintained as a part of a state-controlled system of publlc 

employment offices or such other free 

offices operated and maintained by 

public employment 

the United States 

government or its instrumentalities as the department mQy 

approve. 

(11) "Fund" means the unemployment insurance fund 

established by this chapter to which all contributions and 

payments in lieu of contributions are required tu be paid 

and from which all benefits provided under this chapter 

shall be paid. 

(12) "Gross misconduct" means a crimirldl act, othPr 
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than a violation of a motor vehicle traffic law, for which 

an individual has been convicted in a criminal court or has 

admitted or conduct which demonstrates a flagrant and wanton 

disregard of and for the rights or title or interest of a 

fellow employee or the employer. 

(13) "Hospital" means an institution which has been 

licensed, certified, or approved by the state as a hospital. 

(14) "Independent contractor" means an individual who 

renders service in the course of an occupation and: 

(a) has been and will continue to be free from control 

or direction over the performance of the services, both 

under his contract and in fact; and 

(b) is engaged in an independently established trade, 

occupation, profession, or business. 

(15) (a) 11 lnstitution of higher education .. , for the 

purposes of this part, means an educational institution 

which: 

(i) admits as regular students only individuals having 

a certificate of graduation from a high school or the 

recognized equivalent of such a certificate; 

( i i) is legally authorized in this state to' provide a 

program of education beyond high school; 

(iii) provides an educational program for which it 

awards a bachelor's or higher degree or provides a program 

which is acceptable for full credit toward such a degree, a 

-5-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0387/01 

program of postgraduate or postdoctoral studies, or a 

program of training to prepare students for gainful 

employment in a recognized occupation; and 

(iv) is a public or other nonprofit institution. 

(b) Notwithstanding any of the foregoing provisions of 

this subsection, all colleges and universities in this state 

are institutions of higher education for purposes of this 

part. 

(16) ''State'' includes, in addition to the states of the 

United States of America, the District of Columbia, Puerlo 

Rico, the Virgin Islands, and the Dominion of Canada. 

(17) "Unemployment insurance administration fund" means 

the unemployment insurance administration fund established 

by this chapter from which administrative expenses under 

this chapter shall be paid. 

(18) (a) "Wages" means all remuneration payable for 

personal services, including commissions and bonuses, the 

cash value of all remuneration payable in any 

than cash, and backpay received pursuant 

related to employment. The reasonable cash 

medium other 

to a dispute 

value of 

remuneration payable in any medium other than cash shall be 

estimated and determined in accordance with rules prescribed 

by the department. 

(b) The term "wages" does not include: 

(i) the amount of any payment made by the employer, if 
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the payment was made under a plan established for the 

employees in general or for a specific class or classes of 

employees, to or on behalf of the employee for: 

(A) retirement; 

(B) sickness or accident disability, but in the case 

of payments made by an employer directly to an employee, 

only those payments made under a workers' compensation law 

are excluded from "wages"; 

(C) medical and hospitalization expenses in connection 

with sickness or accident disability: or 

(D) death; 

(ii) remuneration paid by any county welfare office 

from public assistance funds for services performed at the 

direction and request of such county welfare office. 

(l9J ••week" means a period of 7 consecutive calendar 

days ending at midnight on Saturday. 

(20) An individual's 10 weekly benefit amount" means the 

amount of benefits the individual would be entitled to 

receive for 1 week of total unemployment." 

Section 2. Section 39-51-202, MCA, is amended to read: 

•39-51-202.. Employer defined. "Employer" means: 

(1) any employing unit whose total annual payroll 

within either the current or preceding calendar year equals 

or exceeds the sum of $1,000; 

(2) any individual or employing unit ~hich acquired 
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the organization, trade, or business or substantially all of 

the assets thereof of another which at the time of such 

acquisition was an employer ~ubject to this chapter; 

(3) any individual or employing unit which acquired 

the organization, trade, or business or substanti~lly all 

the assets thereof of another employing unit not an employer 

subject to this chapter and which, if subsequent to such 

acquisition it were treated as a single unit with such other 

employing unit, would be an employer under subsection (l) of 

this section; 

(4) any employing unit not an employer by reason of 

any other subsection of this section for which, within 

either the current or preceding calendar year, service is or 

was performed with respect to which such employing unit is 

liable for any federal tax against which credit mdy be 

taken for contributions paid into a s_ta.te unemployment fund 

or an employing unit which, as a condition for approval of 

this chapter for full tax credit against the tax imposed by 

the Federal Unemployment Tax Act, is required pursuant to 

such act to be an employer under this chapter; 

(5) any employing unit w.hich, having become an 

employer under subsection {1), {2), (3), or (4) has not, 

under 39-51-1101, ceased to be an employer subject to this 

chapter; or 

(6) for the effective period of its election pursuant 
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to 39-51-1102, any other employing unit which has elected to 

become fully subject to this chapter.'' 

Section 3. Section 39-51-203, MCA, is amended to read: 

"39-51-203. Eaployment defined. ( 1) "Employment", 

subject to other provisions of this section, means service 

by an individual or by an officer of a corporation, 

including service in interstate commerce, performed for 

wages or under any contract of hire, written or oral, 

express or implied. 

(2) (a) The term "employment" includes an individual's 

entire service performed within or both within and without 

this state if: 

(i) the service is localized in this state; or 

(ii) the service is not localized in any state but some 

of the service is performed in this state and: 

(A) the base of operations or, if the~e is no base of 

operations, then the place from which such service is 

directed or controlled, is in this state; or 

(B) the base of operations or place from which such 

service is directed o~ controlled is not in any state in 

which some part of the service is performed, but the 

individual's residence is in this state. 

(b) Service is considered to be localized within a 

state if: 

(i) the service is performed entirely within such 
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state; or 

(ii) the service is performed both within and without 

such state, but the service performed without such state is 

incidental to the individual's service within the state, for 

example, is temporary or transitory in nature or consists of 

isolated transactions. 

(3) Service not covered under subsection (2) of this 

section and performed entirely without this state with 

respect to no part of which contributions are required and 

paid under an unemployment insurance law of any other state 

or of the federal government is considered to be employment 

subject to this chapter if the individual performing such 

services is a resident of this state and the department 

approves the election of the employing unit for whom such 

services are performed that the entire service of such 

individual is considered to be employment subject to this 

chapter. 

{4) Service performed by an individual for wages is 

considered to be employment subject to this chapter unless 

and until it is shown to the satisfaction of the department 

that the individual is an independent contractor. 

(5) The term "employment" includes service performed 

by an individual in the employ of this state or any of its 

instrumentalities (or in the employ of this state and one or 

more other states or their instrumentalities) fur a hospital 
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or institution of hiqher education located in this state. 

The term •employment" includes service performed by all 

individuals, including without limitations those individuals 

who work for the state of Montana, its universities, any of 

its colleges, public schools, components or units thereof, 

or any local government unit and one or more other states or 

their instrumentalities or political subdivisions whose 

services are compensated by salary or wages. 

(6) The term "employment" includes service performed 

by an individual in the employ of a religious, charitable, 

scientific, literary, or educational organization. 

(7) (a) The term "employment" includes the service of 

an individual who is a citizen of the United States 

perfo~med outside the United States, except in Canada, in 

the employ of an American employer, other than service which 

is considered employment under the provisions of subsection 

(2) of this section or the parallel provisions of another 

state's law, if: 

(i) the employer's principal place of business in the 

United States is located in this state; 

(ii) the employer has no place of business in the 

United States, but: 

(A) the employer is an individual who is a resident of 

this state; 

(B) the employer is a corporation which is organized 
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under the laws of this state; or 

(C) the employer is a partnership or a trust and the 

number of the partners or trustees who are residents of this 

state is greater than the number who are residents of any 

other state; or 

(iii) none of the criteria of sections (7)(a)(i) and 

(7){a)(ii) of this subsection are met but the employer has 

elected coverage in this state or, the employer having 

failed to elect coverage in any state, the individual has 

filed a claim for benefits based on such service under the 

law of this state. 

(b) An "American employer", for purposes of thi~ 

subsection, means a person who is: 

(i} an individual who is a resident of the United 

States; 

(ii) a partnership if two-thirds or more of the 

partners are residents of the United Statesi 

(iii) a trust if all of the trustees are residents of 

the United States; or 

(iv} a corporation organi2ed under the laws of the 

United States or of any state. 

(8) Agricultural labor exempted under 39-51-204 is 

considered employment whenever the employing unit pdyS 

$20,000 or more in cash to workers for agricultural labor in 

any quarter in the current or preceding calendar year or 
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employs 10 or more workers in agricultural labor on 20 days 

in 20 different weeks ·during the current or preceding 

calendar year. If an employer, including but not limited to 

an employing unit providing outfitter and guide services, is 

otherwise subject to ~ne this chapter and has agricultural 

employment~ all employees are--ee¥ered--~nder--the--ehapter 

regardless--~f-~he-amoane-ef-moftey-expended-Eor-agrie~%tura% 

parpesesT-Khen-the-otherwise-sab;eet-waqes-are-paid--by--the 

employinq--anit--£or--the-parpose-of-providin9-oatfitter-and 

~tt~de-serviees1--the--agriealtaral--wages--are--net--eevered 

engaged in agricultural labor must be excluded from coverage 

under this chapter if the employer: 

(a) in any quarter or calendar year, as applicable, 

does not •eet either of the tests celating to the monetary 

amount or number of employees and days worked, for the 

subject wages attributable to agricultural labor; and 

(b) keeps separate books and records to account for 

the employment of persons in aqricultucal labor. 

(9) Domestic service exempted under 39-51-204(l)(b) is 

consideced employment whenever the employing unit pays 

$1,000 or more in cash for domestic service in any quarter 

during the current or preceding calendar year. If an 

employer is otherwise subject to the this chapter and has 

domestic service employment, all employees are-eovere~-u"eer 

the--ehapter--regardiess-of-the-amoant-of-money-expended-for 
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demestie--purpeses engaged in domestic service mu~~ 

excluded from coverage under this chapter if the-.~~~__!"~ 

(a) does not meet the monetary payment test in any 

quarter or calendar year, as applicable, for the --~-~bject 

wages attributable to domestic service; and 

tb) keeps separate books and records to account for 

the employment of persons in domestic service." 

Section 4. Section 39-51-206, MCA, is amended to read: 

"39-51-206. Agricultural labor who treated as 

employer of •ember of a crew furnished by a crew leader. (l) 

For the purposes of 39-51-203, any individual who is a 

member of a crew furnished by a crew leader to perform 

service in agricultural labor for any other person shall be 

treated as an employee of such crew leader if: 

(a) such crew leader holds a valid certificate of 

registration under the Para--baber--€oft~rae~or--R@gistra~ion 

Aee---ef--%963 Migrant and Seasonal Agricultural Worker 

Protection Act, as amended (29 u.s.c. 1801, et. seq.lL or 

(b) (i) substantially all the members of such crew 

operate or maintain tractors, mechanized harvesting or 

cropdusting equipment, or any other mechanized equipment 

which is provided by such crew leader; and 

fbti!ll such individual is not an employee of such 

other person within the meaning of 39-51-202(1), 

39-51-203(8), or 39-51-203(9). 
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(2) In the case of any individual who is furnished by 

a crew leader to perform service in agricultural labor for 

any other person and who is not treated as an employee of 

such crew leader under subsection (1): 

(a) such other person and not the crew leader shall be 

treated as the employer of such individual; and 

(b) such other person shall be treated as having paid 

cash remuneration to such individual in an amount equal to 

the amount of cash remuneration paid to such individual by 

the crew leader, either on his own behalf or on behalf of 

such other person, for the service in agricultural labor 

performed for such other person. 

(3) The term •crew leader" means an individual who: 

(a) furnishes individuals to perform service in 

agricultural labor for any other person; 

(b) pays, either on his own behalf or on behalf of 

such other person, the individuals so furnished by him for 

the service in agricultural labor performed by them; and 

(c) has not entered into a written agreement with such 

other person under which such individual is designated as an 

employee of such other person." 

Section 5. Section 39-51-602, MCA, is amended to read: 

•]9-Sl-602. Method to be used by departaent in keeping 

wage records. Wage-reeoras-kept-by-the--department--for--the 

p~rposes--of-~his-ehap~er-prior-to-dannory-l7 -l941y-shail-be 
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kept-en-the-basis-et-wages-payab!e--ana--wage ~~ records 

kept by the department for the purposes of this chapter 

atter-Janttary-l,-!9417 shall be kept on the basis of wages 

paid ... 

Section 6. Section 39-51-1121, MCA, is amended to 

read: 

•39-51-1121. Definitions. As used in this part and 

part 12, the following definitions apply: 

(1) "Computation date" means the reporting period 

ending September 30 preceding the calendar year for which a 

covered employer's contribution rate is effective. 

(2) "Cutoff date" means December 31 immediately 

following the computation date. The department may extend 

the cutoff date in meritorious cases. 

(3) "Deficit employer" means an employer who is 

subject under this chapter and who has established a record 

of accumulated benefits charged to the employer's account in 

excess of the employer's accumulated contributions paid as 

of the cutoff date. 

(4) 11 Department" means the department of laboc and 

industry. 

(5) •Eligible employer" means an employer who has been 

subject under this chapter for the 3 fiscal years 

immediately preceding the computation date and who has: 

(a) filed all contribution reports prescribed by the 
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department; 

(b) paid all contributions and all assessments under 

39-51-404(4) and penalties and interest thereon: 

(c) established a record of accumulated contributions 

in excess of benefits charged to the employer's account; and 

(d) paid wages in at least 1 of the 8 calendar 

quarters preceding the computation date. 

(6) "Fiscal year• means the four consecutive calendar 

quarters ending on September 30. 

(7) "Governmental entities" means the state or any 

political subdivision of the state or an instrumentality of 

the state or a political subdivision, including any 

employing unit funded directly by tax levies. 

(8) "Taxable wage baseM means the amount of wages 

subject to contributions and to assessments under 

39-51-404(4) for each calendar year. Payment of 

contributions and of assessments under 39-51-404(4) may 

apply only to wages paid up to and including the amount 

specified in section 39-51-1108. 

tBtJ..21 "Unrated employer" means an employer who is 

subject under this chapter and who does not meet all the 

criteria of an eligible or a deficit employer ... 

Section 7. Section 39-Sl-2203, MCA, is amended to 

read: 

"39-51-2203. Reduction of benefits because of a.ounts 
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received fro. certain other sources. {l) Claimant's weekly 

benefit amount shall be reduced by the amount that he is 

receiving from a governmental or other pension, retirement 

pay, annuity, or other similar periodic payment which is 

based on work for and entirely contributed to in-whore-or-in 

part by a base-period employer. How~v~rr-the-amottnt-by-whieh 

wee~ly-benefits-are-to-be-redHeed-shall-be-determ~ned-by-the 

ratio-of-the-empioyeris-eon~ribtttions-to-the-fttnd-from-whten 

the-payment-is-made-so-that-the-claimont-w±ll-reee±ve-eredit 

only--£or--tfte-propertion-of-his-eontribation~-to-tkBt-ftlnd. 

(2) However, if the service performed for the 

base-period employer does not affect either the eligibility 

for or the amount of the pension or other type of retirement 

benefit received from the plan maintained or contributed to 

by the base-period employer, the reduction requirement of 

subsection (l) does not apply. 

(3) The exception in subsection (2) is not applicable 

to the receipt of social security and/or railroad retirement 

benefits. 

(4) For the purposes of subsection (1), the department 

shall, by rule, adopt minimum federal offset requirements as 

imposed by the federal Employee Retirement Income Security 

Act of 1974, P.L. 94-566, as amended in 1980 by P.L. 96-364, 

and as may be amended after March 11, 1981 ... 

Section 8. Section 39-51-2306, MCA, is amended to 
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read: 

"39-51-2306. Disqualification because of receipt of 

certain other wages- coapensation, or benefits. (l) 

Effective April 1, 1977, an individual shall be disqualified 

for benefits for any week with respect to which he is 

receiving or has received payment in the form of: 

tat--wa~@S--in--lie~--of--net±ee---or---~eparation---or 

terminatie"-al~owanee; 

tbt~ compensation for disability under the workers' 

compensation law or the occupational disease law of this or 

any other state or under a similar law of the United States 

or under the social security disability law. However, when 

an injured claimant has ceased to draw compensation benefits 

and shall have returned to the labor market, he shall then 

be entitled to receive unemployment compensation benefits 

under this chapter if he shall be otherwise qualified. 

Compensation which is received as a payment for a permanent 

partial disability shall not be computed to be spread over a 

period of weeks in advance so as to bar the recipient from 

receiving unemployment compensation benefits under this 

chapter, provided the recipient has returned to the labor 

market and is otherwise qualified. 

tet~ benefits under the Railroad unemployment 

Insurance Act or any state unemployment compensation act or 

similar laws of any state or of the United States~ This 

-19-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0387/01 

disqualification does not apply to any week with respect to 

which an individual is receiving or has received benefits 

under an unemployment compensation law of another state or 

of the United States if such benefits are paid pursuant to 

39-51-504. 

(2) Receipt of any wages, compensation, or benefits as 

set forth in subsection (1) of this section after payment of 

unemployment benefits and with respect to the same week for 

which unemployment benefits were received will thereupon 

require such individual to repay such unemployment benefits, 

and the department may collect such unemployment benefits in 

the same manner as provided for collection of benefits under 

39-51-3206." 

Section 9. Section 39-51-2402, MCA, is amended to 

read: 

•]9-51-2402. Initial determination -- redeterminalion. 

(1) A representative designated by the department and 

hereinafter referred to as a deputy shall promptly examine 

the claim and, on the basis of the facts found by the 

deputy, shall either determine whether or not such claim is 

valid and, if valid, the week with respect to which benefits 

shall commence, the weekly benefit amount payable, and the 

maximum benefit amount or shall refer such claim or any 

question involved therein to an appeals referee who shall 

make the decision with respect thereto in accordance with 

-20-
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the procedure prescribed in 39-51-2403. The deputy shall 

promptly notify the claimant and any other interested party 

of the decision and the reasons therefor. 

(2) The deputy may for good cause reconsider the 

decision and shall promptly notify the claimant and such 

other interested parties of the amended decision and the 

reasons therefor. 

(3) No determination or redetermination of an initial 

or additional claim shall ~ be made under this section 

unless 5 days' notice of the time and place of the 

11 claimant's interview for examination of the claim is mailed 

12 to each interested party. 

13 {4) A determination or redetermination shall be deemed 

14 final unless an interested party entitled to notice thereof 

15 applies for reconsideration of the determination or appeals 

16 therefrom within 10 days after such notification was mailed 

17 to the interested party's last-known address, p~ovided that 

18 such period may be extended for good cause. 

19 (5) Except as provided in subsection (6), no 

20 redetermination of a claim for benefits may be made after 2 

21 years from the date of the initial determination. 

22 (6) A redetermination may be made within 3 years from 

23 the date of the initial determination of a claim if the 

24 initial determination was based on a false claim, 

25 misrepresentation, or failure to disclose a material fact by 
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the claimant or the employer." 

NEW SECTION. Section 10. Extension of authority. Any 

e~isting authority to make rules on 

provisions of (this act] is extended to 

(this act]. 

NEW SECTION. Section 11. Effective 

the subject of the 

the provisions of 

dates. ( l) 

[Section 10 and this section] are effective on passage and 

approval. 

(2) (Sections l through 9] are effective July l, 1989. 

-End-
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1 

2 INTRODUCED BY 15:t7:::2 BILL 110. ~ 
3 BY REQUEST 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND 

6 CLARIFY THE UNEMPLOYMENT INSURANCE LANS; TO REVISE THE 

7 EXCLUSIONS FROM THE DEFINITION OF EMPLOYMENT RELATING TO 

8 AGRICULTURAL LABOR AND DOMESTIC SERVICE; TO DEFINE TAXABLE 

9 NAGE BASE; TO REVISE THE AMOUNT OF NEEKLY UNEMPLOYMENT 

10 COMPENSATION BENEFITS PAYABLE TO A CLAIMANT IF HE RECEIVES 

11 PERIODIC PAYMENTS FROM CERTAIN OTHER SOURCES; TO REMOVE 

12 DISQUALIFICATION FOR BENEFITS DUE TO A CLAIMANT'S RECEIPT OF 

13 SEPARATION OR TERMINATION ALLONANCE; TO PLACE A TIME LIMIT 

14 FOR THE REDETERMINATION OF A CLAIM FOR BENEFITS; AMENDING 

15 SECTIONS 39-51-201 THROUGH 39-51-203, 39-51-206, 39-51-602, 

16 39-o1-1121, 39-51-2203, ]9-51-2306, AND 39-51-2402, MCA; AND 

17 PROVIDING EFFECTIVE DATES." 

18 

jq BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

20 Section 1. Section 39-51-201, MCA, is amended to read: 

2l "19-51-201. General definitions. As used in this 

22 chapter, unless the context clearly requires otherwise, the 

23 following definitions apply: 

24 (1) MAnnual payroll" means the total amount of wages 

25 paid by an employer, regardless of thP time of payment, for 

~,_.,,.,.,..c..-
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There are no changes on SB 160 and 
will not be reprinted. Please refer 
to white (introduced) or yellow (2nd) 
for complete text. 
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STANDING COMMITTEE REPORT 

March 15, 1989 

Page 1 of 4 

Mr. Speaker: We, the committee on Labor and Employment 

Relations report that SENATE BILL 160 

blue) be concurred in as amended • 

(thirq reading copy --

Signed: .. ~ 
~Russell, Cha~rman 

[REP. DRISCOLL WILL CARRY THIS BILL ON THE HOUSE FLOOR) 

And, that such amendments read: 

1. Title, line 8. 
Following: "SERVICE1" 
Insert: "TO EXCLUDE FROM THE DEFINITION OF EMPLOYMENT THE 

SERVICES PERFORMED BY INSTALLERS OF FLOOR COVERINGS," 

2. Title, line 15. 
Followinq: "THROUGH" 
Strike: "39-51-203" 
Insert: "39-51-204" 

3. Page 14, line 7. 
Following: line 7 
Insert: •section 4. Section 39~51-204, MCA, is amended to read: 

"39-51-204. Exclusions from definition of employment. (11 
The term •employment• does not include: 

(a) agricultural labor, except as provided in 39-51-203(81; 

(b• domestic service in a private home, local college club, 
or local chapter of a college fraternity or sorority, except as 
provided in 39-51-203(91; 

tc) service performed as an officer or member of the crew 
of a vessel on the navigable waters of the United States; 

(dl service performed by an individual in the employ of 
that individual's son, dauqhter, or spouse and service performed 
by a child under the age of 21 in the employ of the child's 
father or mother; 

(e) service performed in the employ of any other state or 

601441SC.H~ 

March 15, 1989 
Page 2 

its political subdivisions or of the United States government or 
of an instrumentality of any other state or states or their 
political subdivisions or of the United States, except that 
national banks organized under the national banking law shall not 
be entitled to exemption under this subsection and shall be 
subject to this chapter the same as state banks, provided that 
such service is excluded from employment as defined in the 
Federal Unemployment Tax Act by section 3306(cl (71 of that act, 

(f) service with respect to which unemployment insurance is 
payable under an unemployment insurance system established by an 
act of conqress, provided that the department must enter into 
agreements with the proper agencies under such act of congress, 
which agreements shall become effective in the manner prescribed 
in the Montana Administrative Procedure Act for the adoption of 
rules, to provide reciprocal treatment to individuals who have, 
after acquiring potential rights to benefits under this chapter, 
acquired rights to unemployment insurance under such act of 
congress or who have, after acquiring potential rights to 
unemployment insurance under such act of congress, acquired 
rights to benefits under this chapter; 

(g) services performed in the delivery and distribution of 
newspapers or shopping news from house to house and business 
establishments by an individual under the age of 18 years, but 
not including the delivery or distribution to any point or points 
for subsequent delivery or distribution; 

(h) services performed by real estate, securities, and 
insurance salespeople paid solely by commissions and without 
guarantee of minimum earnings; 

(i) service performed in the employ of a school, college, 
or university if such service is performed by a student who is 
enrolled and is reqularly attending classes at such school, 
college, or university or by the spouse of such a student if such 
spouse is advised, at the time such spouse commences to perform 
such service, that the employment of such spouse to perform such 
service is provided under a pro~ram to provide financial 
assistance to such student by such school, college, or university 
and such employment will not be covered by any program of 
unemployment insurance; 

(j) service performed by an individual who is enrolled at a 
nonprofit or public educational institution, which normally 
maintains a regular faculty and curriculum and normally has a 
regularly organized body of students in attendance at the place 
where its educational activities are carried on, as a student in 
a full-time program taken for credit at such institution which 
combines academic instruction with work experience if such 
service is an integral part of such program and such institution 
has so certified to the employer, except that this subsection 
shall not apply to service performed in a program established for 
or on behalf of an employer or group of employers; 
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Page l 

(kl service performed in the ~ploy of a hoapital if such 
service is perfor~~ted by a patient of tba ha.pital; 

Ill aervicea perform&d by " caa.etoloqist who is licent!ed 
under ~itle 37, chapter ll, or a barber who is licensed under 
~itle 37, chapter 30, and who haa acknowledgad in writing that he 
is not cover&d by lUUIMploy~~tent insurance and ""'rkera • 
co.penaation and who contracts with a cosmetoloqical 
establishment aa defined in 37-Jl-101 or a barbershop as defined 
in 37-J0-101, which contract ahilll •how the CO*Metoloqist or 
barber is free from all control and direction of the owner in the 
contract and in fact; r&ceives payment for services from his or 
her individual clientele, leaaes, rents, or furnishes all of his 
or her own equipment, skills, or knowledge, and whose contract 
gives rise to an action for breach of contract in the event of 
contract termination (the existene& of a sinqle license for the 
cosmetoloqical establishment or barbershop shall not be construed 
as a lack of freeao. from control or direction under this 
sabsactionl; or 

(a) casual labor not in tbe eour•e of an employer's trade 
or business perforllted in any calendar ~arter, unless the cash 
r-ration paid for such service ia $SO or aore and •uch 
aervie& is perform.d by a~ individual who is regularly employed 
by euch eooployer to perfono such aervice. "lte<Jularly •played" 
-ana the H1'11'ie<U1 are perfor.e4 d\u:i119 at least: 24 daye in the 
•- cmarter 

not: tnalude elected public officialw. 
purposes of 39-5l-2&3(6J, tile term "'employm&nt:" 

does JU:ot apply to aervie& parfocaado 
l·a) in tbe employ ot a church or convention or association 

of churcmea or an organization Vhicb is operated primarU.y for 

601441SC.HBV 

March ls, 198' 
l>iiqe • 

reli9ioull purpo•e• and which ie operated, aupei:'Vised, controlled, 
or principally supP<>l:'ted by a church or convention or aasocbt.ion 
of churcheS! 

lbl by a daly ordained, cofiDiseioned, or Iicenled *ihister 
of a choareb in the exercis& of th& church • s lltiniatry or by a 
mellbar of a r..Ugiou• order ift the e'llercih of dUties required by 
such ord&rl 

lei in a fadli ty eond\Jeted for thil I'Jt>t"jX>se of carryinq out 
a program of rehabilitatiOft for indiViduals whose earning 
capacity is impaired by aqe or physical or •~tal d&ficiency or 
injury or providing r&munerative ~rk for individuals who, 
because of their iMpaired physical or mental capacity, cannot be 
readily absorbed in the competitive labor market by an individual 
reeeivt~ such rehabilit•tion or remufterative work, 

(d) as !'>art of an unemployment work-relief or worl-trainlng 
program aa•iated or financed in whole or in 1'>/lrt by • federal 
aqency or any aqency of a state or political subdivision thereof 
by an individual receiving s11ch work relief or work trainin<H or 

(e) for a state prison or other atate correctional .. ot 
cuetodial institution by an inMate of that institution.•• 

Renumber: subsequent sections 

4. Page 22, line 7. 
strike• •to• 
IJt·Bert.: ••11• 

5. Page 22, line 9. 
Strike• .. , .. 
Ill•ert: •to-• 

... 

ftiJ1i.f4lli'C'.ItBV 



51st Legislature SB 0160/02 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SENATE BILL NO. 160 

INTRODUCED BY BLAYLOCK 

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND 

CLARIFY THE UNEMPLOYMENT INSURANCE LAWS; TO REVISE THE 

EXCLUSIONS FROM THE DEFINITION OF EMPLOYMENT RELATING TO 

AGRICULTURAL LABOR AND DOMESTIC SERVICE; TO EXCLUDE FROM THE 

DEFINITION OF EMPLOYMENT THE SERVICES PERFORMED BY 

INSTALLERS OF FLOOR COVERINGS; TO DEFINE TAXABLE WAGE BASE; 

TO REVISE THE AMOUNT OF WEEKLY UNEMPLOYMENT COMPENSATION 

BENEFITS PAYABLE TO A CLAIMANT IF HE RECEIVES PERIODIC 

PAYMENTS FROM CERTAIN OTHER SOURCES; TO REMOVE 

DISQUALIFICATION FOR BENEFITS DUE TO A CLAIMANT'S RECEIPT OF 

SEPARATION OR TERMINATION ALLOWANCE; TO PLACE A TIME LIMIT 

FOR THE REDETERMINATION OF A CLAIM FOR BENEFITS; AMENDING 

SECTIONS 39-51-201 THROUGH 39-Sl--93 39-51-204, 39-51-206, 

39-51-602, 39-51-1121, 39-51-2203, 39-51-2306, AND 

39-51-2402, MCA; AND PROVIDING EFFECTIVE DATES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-51-201, MCA, is amended to read: 

"39-51-201. General definitions. As used in this 

chapter, unless the context clearly requires otherwise, the 

following definitions apply: 

~n• tool< .. ,,. Coundl 
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(1) ''Annual payroll'' means the total amount of wages 

paid by an employer, regardless of the time of payment, for 

employment during a calendar year. 

(2} "Base period" means the first four of the last 

five completed calendar quarters immediately preceding the 

first day of an individual's benefit year. However, in the 

case of a combined-wage claim pursuant to the arrangement 

approved by the secretary of labor of the United States, the 

base period shall be that applicdble under the unemployment 

law of the paying state. For an individual who fails to 

meet the qualifications of 39-51-2105 or a similar statute 

of another state due to a temporary total disability as 

defined ·in 39-71-116 or a similar statute of another state 

or the United States, the base period means the first four 

quarters of the last five quarters preceding the disability 

if a claim for unemployment benefits is filed within 24 

months of the date on which the individual's disability was 

incurred. 

(3) "Benefits" means the money payments payable to an 

individual, as provided in this chapter, with respect to the 

individual 1 s unemployment. 

(4} "Benefit yearn, with respect to any individual, 

means the 52-consecutive-week period beginning with the 

first day of the calendar week in which S11ch individual 

files a valid claim for benefits, except that the benefit 

-2- SB 160 
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year shall be 53 weeks if filing a new valid claim would 

result in overlapping any quarter of the base year of a 

previously filed new claim. A subsequent benefit year may 

not be established until the expiration of the current 

benefit year. However, in the case of a combined-wage claim 

pursuant to the arrangement approved by the secretary of 

labor of the United States, the base period is the period 

applicable under the unemployment law of the paying state. 

( 5) "Boardu means the board of labor appeals provided 

for in Title 2, chapter 15, part 17. 

(6) ''Calendar quarter'' means the period of 3 

consecutive calendar months ending on March 31, June 30, 

September 30, or December 31. 

(7} "Contributions" means the money payments to the 

state unemployment insurance fund required by this chapter 

but does not include assessments under 39-51-404(4). 

(8) ' 1Department" means the depaxtment of labor and 

industry provided for in Title 2, chapter 15, part 17. 

(9) "Employing unit" means any individual or 

its 

any 

organization, including the state 

political subdivisions or 

government, any of 

instrumentalities, 

partnership, association, trust, estate, joint-stock 

company, insurance company, or corporation, whether domestic 

or foreign, or the receiver, trustee in bankruptcy, trustee 

or successor thereof, or the legal representative of a 
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deceased person which has or had in its employ one or more 

individuals performing services for it within this state, 

except as provided under subsections (8) and (9) of 

39-51-203. All individuals performing services within this 

state for any employing unit which mdintains two or more 

separate establishments within this state are considered to 

be employed by a single employing unit for all the purposes 

of this chapter. Each individual employed to perform or 

assist in performing the work of any agent or employee of an 

employing unit is deemed to be employed by such employing 

unit for the purposes of this chapter, whether such 

individual was hired or paid directly by such employing unit 

or by such agent or employee, provided the employing unit 

has actual or constructive knowledge of the work. 

(10) ''Employment office'' means a free public employment 

office or branch thereof operated by this state or 

maintained as a part of a state-controlled system of public 

employment offices or such other free public employment 

offices operated and maintained by the United States 

government or its instrumentalities as the department may 

approve. 

(11) ''Fund~ means the unemployment insurance fund 

established by this chapter to which all C011tributions and 

payments in lieu of contributions are required to be paid 

and from which all benefits provided under this chapter 
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shall be paid. 

{ 12) "Gross misconduct •• means a criminal act, other 

than a violation of a motor vehicle traffic law, for which 

an individual has been convicted in a criminal court or has 

admitted or conduct which demonstrates a flagrant and wanton 

disregard of and for the rights or title or interest of a 

fellow employee or the employer. 

(13) "Hospital'' means an institution which has been 

licensed, certified, or approved by the state as a hospital. 

(14) ''Independent contractor'' means an individual who 

renders service in the course of an occupation and: 

(a) has been and will continue to be free from control 

or direction over the performance of the services, both 

under his contract and in fact; and 

(b) is engaged in an independently established trade, 

occupation, profession, or business. 

( 15) (a) "Institution of higher education 11
, for the 

purposes of this part, means an educational institution 

which: 

(i) admits as regular students only individuals having 

a certificate of graduation from a high school or the 

recognized equivalent of such a certificate; 

(ii) is legally authorized in this state to provide a 

program of education beyond high school: 

(iii) provides an educational program for which it 
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awards a bachelor's or higher degree or provides a program 

which is acceptable for full credit toward such a degree, a 

program of postgraduate or postdoctoral studies, or a 

program of training to prepare students for gainful 

employment in a recognized occupation; and 

(iv} is a public or other nonprofit institution. 

(b) Notwithstanding any of the foregoir.g provisions of 

this subsection, all colleges and universities in this state 

are institutions of higher education for purposes of this 

part. 

(16) ''State'' includes, in addition to the states of the 

United States of America, the District of Columbia, Puerto 

Rico, the Virgin Islands, and the Dominion of Canada. 

(17) ''Unemployment insurance administration fund'' means 

the unemployment insurance administration fund established 

by this chapter from which administrative expenses under 

this chdpter shall be paid. 

(18) (a) "Wages" means all remuneration payable for 

personal services, including commissions and bonuses, the 

cash value of all remuneration payable in any medium othe~ 

than cash, and backpay received pursuant to a dispute 

related to employment. The reasonable cash value of 

remuneration payable in any medium other than cash shall be 

estimated and determined in accordance with rules prescribed 

by the department. 
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(b) The term "wages" does not include: 

(i} the amount of any payment made by the employer, if 

the payment was made under a plan established for the 

employees in general or for a specific class or classes of 

employees, to or on behalf of the employee for: 

(A) retirement; 

(B) sickness or accident disability, but in the case 

of payments made by an employer directly to an employee, 

only those payments made under a workers' compensation law 

are excluded from "wages"; 

(C) medical and hospitalization expenses in connection 

with sickness or accident disability; or 

(D) death; 

(ii) remuneration paid by any county welfare office 

from public assistance funds for services performed at the 

direction and request of such county welfare office. 

( 19) "Week" means a period of 7 consecutive calendar 

days ending at midnight on Saturday. 

(20) An individual's "weekly benefit amount" means the 

amount of benefits the individual would be entitled to 

receive for 1 week of total unemployment." 

Section 2. Section 39-51-202, MCA, is amended to read: 

"39-51-202. Employer defined* "Employer" means: 

(1) any employing unit whose total annual payroll 

within either the current or preceding calendar year ~al~ 
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or exceeds the sum of $1,000; 

(2) any individual or employing unit which acquired 

the organization, trade, or business or substantially all of 

the assets thereof of another which at the time of such 

acquisition was an employer subject to this chapter; 

{3) any individual or employing unit which acquired 

the organization, trade, or business or substantially all 

the assets thereof of another employing unit not an employer 

subject to this chapter and which, if subsequent to such 

acquisition it were treated as a single unit with such other 

employing unit, would be an employer under subsection (1) of 

this section; 

{4} any employing unit not an employer by reason o[ 

any other subsection of this section for which, within 

either the current or preceding calendar year, service is or 

was performed with respect to which such employing unit is 

liable for any federal tax against which credit may be 

taken for contributions paid into a state unemployment fund 

or an employing unit which, as a condition for approval of 

this chapter for full tax credit against thP tax imposed by 

the Federal Unemployment Tax Act, is required pursuant to 

such act to be an employer under this chapter; 

(5) any employing unit which, hciving become an 

employer under subsection (1), (2), (3), or {4) has not, 

under 39-51-1101, ceased to be an employer subject to this 

-8- cB 160 



l 

2 

4 

5 

6 

7 

B 

9 

10 

ll 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

SB 0160/02 

chapter; or 

(6) for the effective period of its election pursuant 

to 39-51-1102, any other employing unit which has elected to 

become fully subject to this chapter." 

Section 3. Section 39-51-203, MCA, is amended to read: 

"39-51-203. Employment defined .. (1) "Employment'', 

subject to other provisions of this section, means service 

by an individual or by an officer of a corporation, 

including service in interstate commerce, performed for 

wages or under any contract of hire, written or oral, 

express or implied. 

( 2) (a) The term ''employment'' includes an individual's 

entire service performed within or both within and without 

this state if: 

(i) the service is localized in this state; or 

{ii) the service is not localized in any state but some 

of the service is performed in this state and: 

(A} the base of operations or, if there is no base of 

operations, then the place from which such service is 

directed or controlled, is in this state; or 

(B) the base of operations or place from which such 

service is directed or controlled is not in any state in 

which some part of the service is performed, but the 

individual's residence is in this state. 

(b) Service is considered to be localized within a 
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state if: 

(i) the service is performed entirely within such 

state; or 

(ii) the service is performed both within and without 

such state, but the service performed without such state is 

incidental to the individual's service within the state, for 

example, is temporary or transitory 1n nature or consists of 

isolated transactions. 

(3) Service not covered under subsection (2) of this 

section and performed entirely without this state with 

respect to no part of which contributions are required and 

paid under an unemployment insurance law of any other state 

or of the federal government is considered to be employment 

subject to this chapter if the individual performing such 

services is a resident of this state and the department 

approves the election of the employing unit for whom such 

services are performed that the entire service of such 

individual is considered to be employment subject to this 

chapter. 

(4) Service performed by an individual for wages is 

considered to be employment subject to this chapter unless 

and until it is shown to the satisfaction of the department 

that the individual is an independent contractor. 

(5) The term "employment" includes service performed 

by an individual in the employ of this state or any of its 
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instrumentalities (or in the employ of this state and one or 

more other states or their instrumentalities) for a hospital 

or institution of higher education located in this state. 

The term "employment" includes service performed by all 

individuals, including without limitations those individuals 

who work for the state of Montana, its universities, any of 

its colleges, public schools, components or units thereof, 

or any local government unit and one or more other states or 

their instrumentalities or political subdivisions whose 

services are compensated by salary or wages. 

(6) The term ''employment'' includes service performed 

by an individual in the employ of a religious, charitable, 

scientific, literary, or educational organization. 

(7) (a) The term "employment" includes the service of 

an individual who is a citizen of the United States 

performed outside the United States, except in Canada, in 

the employ of an American employer, other than service which 

is considered employment under the provisions of subsection 

(2) of this section or the parallel provisions of another 

state's law, if: 

(i) the employer's principal place of business in the 

United States is located in this state; 

{ii) the employer has no place of business in the 

United States, but: 

(A) the employer is an individual who is a resident of 
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this state; 

(B) the employer is a corporation which is organized 

under the laws of this state; or 

(C) the employer is a partnership or a trust and the 

number of the partners or trustees ~ho are residents of this 

state is greater than the number who are residents of any 

other state; or 

(iii) none of the criteria of sections {7){a)(i) and 

(7)(a)(ii) of this subsection are met but the employer has 

elected coverage in this state or, the employer having 

failed to elect coverage in any state, the individual has 

filed a claim for benefits based on such service under the 

law of this state. 

(b) An "American employer 11
, for purposes of this 

subsection, means a person who is: 

(i) an individual who is a resident of the United 

States; 

( i i) a partnership if two-thirds or 

partners are residents of the United States; 

(iii) a trust if all of the trustees are 

the United States; or 

more of the 

residents of 

(iv) a corporation organized under the laws of the 

United States or of any state. 

(8) Agricultural labor exempted under 39-51-204 is 

considered employment whenever the employing unit pays 
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$20,000 or more in cash to workers for agricultural labor in 

any quarter in the current or preceding calendar year or 

employs 10 or more workers in agricultural labor on 20 days 

in 20 different weeks during the current or preceding 

calendar year. If an employer, including but not limited to 

an employing unit provid_ing outfitter and guide services, is 

otherwise subject to ~he this chapter and has agricultural 

employment, all employees a~e--eovered--tlnder--~he--ehap~e~ 

re9ard~e~s--of-the-amo~nt-~f-m~ney-expended-~e~-e~rtetllttlral 

p~rpe3e3o-When-ehe-etherwise-3~bjeet-we9e3-are-pai0--by--the 

emp~oyin9--tl~it--for--the-p~rpo~e-of-p~o~idin9-otttf~tter-and 

9tttde-serviees,--t~e--~g~ietl!ttlral--wage~--ar~--~et--eovered 

engaged _in agricultural labor must be excluded from coverage 

under this chapter if lhe ~mployer: 

(a) in any ~uarter or calendar year, as applicable, 

does n_Q.'::_ meet either of the tests re~_ating to the monetar_y 

amount or number of e~Eloyees and days worked, for the 

subject wages attributable to agricultural_labor; and 

{b) keeps separate books and records to account for 

the employment of persons in agricultural labo~. 

(9) Domestic service exempted under 39-51-204(1)(b) is 

considered employment whenever the employing unit pays 

$1,000 or more in cash for domestic service in any quarter 

during the current or preceding calendar year. If an 

employer is otherwise subject to ~h~ thi~ chapter and has 
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domestic service employment, all employees are-eovered-nnder 

the--cnapter--regardie~~-of-the-amo~"~-of-money-expe~ded-Eo~ 

dome~t~e--p~t"po~e~ engaged in domestic s~_rvice ~s~ 

excluded from coverage under this_ ~_ttapte~the e~loyer: 

(d) does not meet the J!IO_l}etary pazrnent ,!:~t:_ ___ _ir:!_~ 

ouar_!:er or calendar year, as apE.!:._lt.;a_b_~e, for the ~uhject 

wages attributable to domestic se~vice; and 

LbL keeps separate books and records to account for 

the employrr.ent of persons in domestic servj_ce." 

SECTiON 4. SECTION 39-51-204, M.CA, I;>~ ,A..'<_F:~NIJcD _1'9~R8AD: 

"39-51-204. Exclusions from definition of employment. 

(1) The term "employrr.ent" does not include: 

(a) agricultural labor, except as provided in 

39-51-203(8}; 

(b) domestic service in a private home, :ocal college 

club, or local chapter of a college fraternity or sorority, 

except as provided in 39-51-203(9); 

(c) service performed as an officer or memoer of the 

crew of a vessel on the navigable waters of the United 

States; 

(d) service performed by an individual in the employ 

of that individual's son, daughter, or spouse and service 

performed by a child under the age of 21 in the employ of 

the child's father or mother; 

(e) service performed in the employ of any other state 
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or its political subdivisions or of the United States 

government or of an instrumentality of any other state or 

states or their political subdivisions or of the United 

States, except that national banks organized under the 

national banking law shall not be entitled to exemption 

under this subsection and shall be subject to this chapter 

the same as state banks, provided that such service is 

excluded from employment as defined in the Federal 

Unemployment Tax Act by section 3306(c}(7} of that act; 

(f} service with respect to which unemployment 

insurance is payable under an unemployment insurance system 

established by an act of congress, provided that the 

department must enter into agreements with the proper 

agencies under such act of congress, which agreements shall 

become effective in the manner prescribed in the Montana 

Administrative Procedure Act for the adoption of rules, to 

provide reciprocal treatment to individuals who have, after 

acquiring potential rights to benefits under this chapter, 

acquired rights to unemployment insurance under such act of 

congress or who have, after acquiring potential rights to 

unemployment insurance under such act of congress, acquired 

rights to benefits under this chapter; 

(g) services performed in the delivery and 

distribution of newspapers or shopping news from house to 

house and business establishments by an individual under the 
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age of 18 years, but not including the delivery or 

distribution to any point or points for subsequent delivery 

or distribution; 

(h) services performed by real estate, securities, and 

insurance salespeople paid solely by commiss~ons and without 

guarantee of minimum earnings; 

(i) service performed in the employ of a school, 

college, or university if such service is performed by a 

student who is enrolled and is regularly attending classes 

at such school, college, or university or by the spouse of 

such a student if such spouse is advised, at the time such 

spouse commences to perform such servlce, that the 

employment of such spouse to perfo(m such service is 

provided under a program to provide financial asslstance to 

such student by such school, college, or university and such 

employment will not be covered by any program of 

unemployment insurance; 

(j) service performed by an individual who is enrolled 

at a nonprofit or public educational institution, which 

normally maintains a regular faculty and curriculum and 

normally has a regularly organized body of students in 

attendance at the place where its education~l activities are 

carried on, as a student in a full-time program taken for 

credit at such institution which combi~es academic 

instruction with work experience if such service is an 
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integral part of such program and such institution has so 

certified to the employer, except that this subsection shall 

not apply to service performed in a program established for 

or on behalf of an employer or group of employers; 

(k) service performed in the employ of a hospital if 

such service is performed by a patient of the hospital: 

(1) services performed by a cosmetologist who is 

licensed under Title 37, chapter 3l, or a barber who is 

licensed under Title 37, chapter 30, and who has 

acknowledged in writing that he is not covered by 

unemployment insurance and workers' compensation and who 

contracts with a cosmetological establishment as defined in 

37-31-101 or a barbershop as defined in 37-30-101, which 

contract shall show the cosmetologist or barber is free from 

all control and direction of the owner in the contract and 

in fact; receives payment for services from his or her 

individual clientele; leases, rents, or furnishes all of his 

or her own equipment, skills, or knowledge; and whose 

contract gives rise to an action for breach of contract in 

the event of contract termination (the existence of a single 

license for the cosmetological establishment or barbershop 

shall not be construed as a lack of freedom from control or 

direction under this subsection); or 

(rn) casual labor not in the course of an employer's 

trade or business performed in any calendar quarter, unless 
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the cash remuneration paid for such service is $50 or more 

and such service is performed by an individual who is 

regularly employed by such employer to perform s·-1ch serv1ce. 

"Regularly employed" means the services are performed during 

at least 24 days in the samP quarter. 

l..!U_ __ services performed for lhe instal1at-_ion of floor 

coverings if the installe~: 

DL bids or negotiates a contrd_t.:t price basto>d u~ 

work performed by th~~- or _by thP job; 

(ii) is_ paid upon comp_l.ec:.or. of an aqre~~ _...;.pon _p~rtion 

of the job or after the job 1s compl~ted~ 

~~y _perform 

li_!ttitation; 

services for an yen~ ·-..·ithout 

(iv) may accept or reje~t any job; 

1~) furnishes substantially all tq9ls and equipment 

necessary to provide the service?l__and 

{vi) works ~-~s'l:§'_r ~written contract that: 

(Al gives rise to a breach of contract action if the 

installer or any other oarty fails to perform the contract 

obligations; 

j_!!_L states the installer is not covered by 

unemployment insurance; and 

(C) requires the installer to provide a current 

workers' compensation policy or to obtain an exemoti<?_n_____f!_.Q!!! 

workers• compensation requirements. 
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( 2) "Employment" 

officials. 

does not include elected public 

(3) For the purposes of 39-51-203(6), the term 

"employment" does not apply to service performed: 

(a) in the employ of a church or convention or 

association of churches or an organization which is operated 

primarily for religious purposes and which is operated, 

supervised, controlled, or principally supported by a church 

or convention or association of churches; 

(b) by a duly ordained, commissioned, or licensed 

minister of a church in the exercise of the church's 

ministry or by a member of a religious order in the exercise 

of duties required by such order; 

(c) in a facility conducted for the purpose of 

carrying out a program of rehabilitation for individuals 

whose earning capacity is impaired by age or physical or 

mental deficiency or injury or providing remunerative work 

for individuals who, because of their impaired physical or 

mental capacity, cannot be readily absorbed in the 

competitive labor mark.et by an individual receiving such 

rehabilitation or remunerative work; 

(d} as part of an unemployment work-relief or 

work-training program assisted or financed in whole or in 

part by a federal agency or any agency of a state or 

political subdivision thereof by an individual receiving 
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such work relief or work training; or 

(e) for a state prison or other state correctional or 

custodial institution by an inmate of that institution.'' 

Section 5. Section 39-51-206, MCA, is amended to read: 

"39-51-206. Agricultural labor who treated as 

employer of member of a crew furnished by a crew leader. (1) 

For the purposes of 39-51-203, any individual who is a 

member of a crew furnished by a crew leader to perform 

service in agricultural labor for any other person shall be 

treated as an employee of such crew leader if: 

(a) such crew leader holds a valid certificate of 

registration under the P8rm--babor--€on~~aetor--Re9i~tration 

Aet---of--i-96-3 Migrant and Seasonal _!\_g_ric_l:l_~!_ural Worker 

Protection Act, as amended (29 U.S.C. 1801, et. ~eq_._!__~_ or 

~--.LU substantially all the members of such crew 

operate or maintain tractors, mechanized harvesting or 

cropdusting equipment, or any other mechanized equipment 

which is provided by such crew leader; and 

tbtJJ.il such individual 

other person within the 

or 39-51-203(9). 

is not 

meaning 

an employee of such 

of 39-51-202(1), 

39-51-203 ( 8)' 

(2) In the case of any individual who is furnished by 

a crew leader to perform service in agricultural labor for 

any other person and who is not treated as an employee of 

such crew leader under subsection (1): 
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(a) such other person and not the crew leader shall be 

treated as the employer of such individual; and 

(b) such other person shall be treated as having paid 

cash remuneration to such individual in an amount equal to 

the amount of cash remuneration paid to such individual by 

the crew leader, either on his own behalf or on behalf of 

such other person, for the service in agricultural labor 

performed for such other person. 

(3) The term "crew leader'' means an individual who: 

(a) furnishes individuals to perform service in 

agricultural labor for any other person; 

(b) pays, either on his own behalf or on behalf of 

such other person, the individuals so furnished by him for 

the service in agricultural labor performed by them; and 

lc) has not entered into a written agreement with such 

other person under which such individual is designated as an 

employee of such other person." 

Section 6. Section 39-51-602, MCA, is amended to read: 

"39-51-602. Method to be used by department in keeping 

wage records. Wa9e-re~ord~-kept-Oy-the--de~8rtment--Eor--~he 

~Hrpo~e~--of-this-ehapter-prior-to-dafttl~ry-i,-l94l,-~hall-be 

kept-on-~he-basis-of-wa9es-p8yab±e--aftd--wa9e Wage records 

kept by the department for the purposes of this chapter 

a~ter-da"nary-i,-19411 shall be kept on the basis of wages 

paid." 
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Section 7. section 39-51-1121, MCA, is amended to 

read: 

"39-51-1121.. Definitions. As used in this part and 

part 12, the following definitions apply: 

(1) "Computation date" means the reporting period 

ending September 30 preceding the calendar ye~r for which a 

covered employer's contribution rate is effective. 

(2) "Cutoff date" means December 31 immediately 

following the computation date. The depa~tment may extend 

the cutoff date in meritorious cases. 

13) "Deficit employer" means an employer who is 

subject under this chapter and who has established a record 

of accumulated benefits charged to the employer's account in 

excess of the employer's accumulated contributions paid as 

of the cutoff date. 

{4) ''Department'' means the department of labor and 

industry. 

IS) 

subject 

"Eligible employer" means an employer who has been 

under this chapter for the 3 ~~sc~l years 

immediately preceding the computation date and who has: 

(a) filed all contribution reports prescribed by the 

department; 

(b) paid all contributions and~ assessments under 

39-51-404(4) and penalties and interest thereon; 

(c) established a record of accumulated contributions 
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in excess of benefits charged to the employer's account; and 

{d) paid wages in at least 1 of the 8 calendar 

quarters preceding the computation date. 

(6) ''Fiscal year'' means the four consecutive calendar 

quarters ending on September 30. 

(7) "Governmental entities'' means the state or any 

political subdivision of the state or an instrumentality of 

the state or a political subdivision, including any 

employing unit funded directly by tax levies. 

( 8) "Tax~ble wage base" means the amount of wages 

subject to contributions and to assessments under 

39-Sl-404(4) for each calendar year. Payment of 

contributions and of assessments under 39-51-404(~ 

apply only to wages paid up to and including the amount 

specified in section 39-51-1108. 

t8till "Unrated employer" means an employer who is 

subject under this chapter and who does not meet all the 

criteria of an eligible or a deficit employer." 

Section 8. Section 39-51-2203, MCA, is amended to 

read: 

~39-51-2203. Reduction of benefits because of amounts 

received from certain other sources. (1) Claimant's weekly 

benefit amount shall be reduced by the amount that he is 

receiving from a governmental or other pension, retirement 

pay, annuity, or other si~ilar periodic payment which is 
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based on work for and entirely contributed to ~n-who~e-or-tft 

p8re by a base-period employer. Howe~er 7-tk~-amott~t-~y-whie~ 

wee~iy-bene£i~~-ere-eo-ee-redaeed-sholi-be-determined-by-the 

ratio-of-the-employe~i~-eontrieatio~~-to-the-f~Md-from-whie" 

the-payme~t-is-made-so-thet-the-eie±ment-w±i!-reeei~e-er~dit 

Oft±y--for--the-proport±o~-oE-his-ee"tribtltions-to-that-ftlna. 

(2) However, if the service performed for the 

base-period employer does not affect either the eligibility 

for or the amount of the pension or other type of retirement 

benefit received from the plar. maintained or contributed to 

by the base-period employer, the reduction requirement of 

subsection (l) does not apply. 

(3) The exception in subsection (2) is not applicable 

to the receipt of social security and/or railroad ret1rement 

benefits. 

(4) For the purposes of subsection (l), the department 

shall, by rule, adopt minimum federal offset requirements as 

imposed by the federal Employee Retirement Income Security 

Act of 1974, P.L. 94-566, as amended in 1980 by P.L. 96-364, 

and as may be amended after March 11, 1981." 

Section 9. Section 39-51-2306, MCA, is amended to 

read: 

n39-51-2306. Disqualification because of receipt of 

certain other wages, compensation, or benefits. (1) 

Effective April 1, 1977, an individual shall be disq1ta.lified 
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for benefits for any week with respect to which he is 

receiving or has received payment in the form of: 

tot--wa9e~--in--i±e~--e£--not~ee---or---~e~arati~n---or 

~ermiftation-aiiowaneet 

tbt~ compensation for disability under the workers' 

compensation law or the occupational disease law of this or 

any other state or under a similar law of the United States 

or under the social security disability law~ However, when 

an injured claimant has ceased to draw compensation benefits 

and shall have returned to the labor market, he shall then 

be entitled to receive unemployment compensation benefits 

under this chapter if he shall be otherwise qualified. 

Compensation which is received as a payment for a permanent 

partial disability shall not be computed to be spread over a 

period of weeks in advance so as to bar the recipient from 

receiving unemployment compensation benefits under this 

chapter, provided the recipient has returned to the labor 

market and is otherwise qualified. 

tetiEl benefits under the Railroad Unemployment 

Insurance Act or any state unemployment compensation act or 

similar laws of any state or of the United States. This 

disqualification does not apply to any week with respect to 

which an individual is receiving or has received benefits 

under an unemployment compensation law of another state or 

of the United States if such benefits are paid pursuant to 
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39-51-504. 

(2) Receipt of any wages, compensation, or be~efits as 

set forth in subsection (1) of this section after payment of 

unemployment benefits and with respect to the same week for 

which unemployment benefits were received will t.hereupon 

require such individual to repay such unemployment benefits, 

and the department may collect such unemployment benefits in 

the same manner as provided for collection of benefits unde~ 

39-51-3206. •• 

Sec'Ci.on 10. Section 39-51-2402, MCA, 1.s amended to 

read: 

•39-51-2402. Initial determination -- redetermination. 

(1) A rep~esentative designated by the department and 

hereinafter referred to as a deputy shall promptly examine 

the claim and, on the basis of the facts found by the 

deputy, shall either determine whether or not such claim is 

valid and, if valid, the week with respect to which benefits 

shall commence, the weekly benefit amount payable, and the 

maximum benefit amount or shall refer such claim or any 

question involved therein to an appeals referee who shall 

make the decision with respect thereto in accordance with 

the procedure prescribed in 39-Sl-2403. The deputy shall 

promptly notify the claimant and any other interested party 

of the decision and the reasons therefor. 

{2) The deputy may for good cause reconsider the 
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decision and shall promptly notify the claimant and such 

other interested parties of the amended decision and the 

reasons therefor. 

(3) No determination or redetermination of an initial 

or additional claim sh8il ~ be made under this section 

unless 5 days' notice of the time and place of the 

claimant's interview for examination of the claim is mailed 

8 to each interested party. 

9 (4) A determination or redetermination shall be deemed 

10 final unless an interested party entitled to notice thereof 

11 applies for reconsideration of the determination or appeals 

12 therefrom within 10 days after such notification was mailed 

13 to the interested party's last-known address, provided that 

14 such period may be extended for good cause. 

15 (5) Except as provided in subsection {6), ,-~ 

16 redetermination of a claim for benefits may be made after 2 

17 years from the date of the initial determination. 

18 (6) A redetermination m~~ be made within 3 years from 

19 the date of the initial determination of a claim if the 

20 initial determination was based on a ~alse claim, 

21 misrepresentation, or failure to disclose a m~terial fact by 

22 the claimant or the employer." 

23 NEW SECTION. Section 11. Extension of authority. Any 

24 existing authority to make rules on the subject of the 

25 provision~ of {this act] is extended to the provisions of 
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[this act]. 

NEW SECTION. Section 12. Effective dates. 

[Section T& 11 and this section] are effective on 

( 1) 

passage 

and approval. 

(2) [Sections 1 through 9 10] are effective July 1, 

1989. 

-End-
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