SENATE BILL NC. 137

INTRODUCED BY NATHE

IN THE SENATE

JANUARY 14, 1989 INTRODUCED AND REFERRED TC COMMITTEE
ON BUSINESS & INDUSTRY,

FIRST READING.

JANUARY 20, 1989 COMMITTEE RECOMMEND BILL

DO PASS AS AMENDED. REPORT ADOPTED,
JANUARY 21, 1989 PRINTING REPORT,
JANUARY 23, 1989 ON MOTION, CONSIDERATION PASSED

ON MOTION, BILL TAKEN FROM SECOND
READING AND REREFERRED TO COMMITTEE
ON TAXATION.

JANUARY 25, 1989 COMMITTEE RECOMMEND BILL
DO PASS. REPORT ADOPTED.

JANUARY 26, 198BS PRINTING REPORT.

JANUARY 27, 1989 SECOND READING, DO PASS.

JANUARY 28, 1989 ENGROSSING REPORT.

JANUARY 30, 1989 THIRD READING, PASSED.

AYES, 49; NOES, 0.
TRANSMITTED TO HOUSE.

IN THE HOUSE

JANUARY 30, 1989 INTRODUCED AND REFERRED TO COMMITTEE
ON TAXATION,

FEBRUARY 20, 1989 FIRST READING.

MARCH 31, 1989 COMMITTEE RECOMMEND BILL BE

CONCURRED IN. REPORT ADOPTED.



APRIL 3, 1989 SECOND READING, CONCURRED IN,

APRIL 4, 1989 THIRD READING, CONCURRED IN.
AYES, 96; NOES, 0.

RETURNED TO SENATE,
IN THE SENATE
APRIL 5, 1989 RECEIVED FROM HOUSE.
SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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BILL NO. AZ7
INTRODUCED BY ’/}r/ﬁ T H<

A BILL FOR AN ACT ENTITLED: "“AN ACT TO ALLOW AN ELECTION TO
FOREGO THE CARRYBACK OF A NET OQPERATING LOSS AND APPLY A NET
OPERATING LOSS ONLY AS A CARRYFORWARD FOR THE PURPOSES OF
DETERMINING NET INCOME FOR CORPORATION LICENSE TAX OR
CORPORATION INCOME TAX; AMENDING SECTIONS 15-31-114 AND
15-31-406, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE

AND A RETROACTIVE APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 15-31-114, MCA, is amended to read:
"15-31-114. Deductions allowed in computing income. In

computing the net income, the following deductions shall be

allowed from the gross income received by such corporation
within the year from all sources:

{1} All the ordinary and necessary expenses paid or
incurred during the taxable year in the maintenance and
operation of 1its business and properties, including
reasonable allowance for salaries for persconal services
actually rendered, subject to the limitation hereinafter
contained, rentals or other payments required to be made as
a condition to the continued use or possession of property

to which the corporation has not taken or is not taking
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title or in which it has no equity. No deduction shall be
allowed for salaries paid upon which the recipient thereof
has not paid Meontana state income tax; provided, however,
that where domestic corporations are taxed on income derived
from without the state, salaries of officers paid in
connection with securing such income shall be deductible.

{2) {(a) All losses actually sustained and charged off
within the year and not compensated by insurance or
otherwise, including a reascnable allowance for the wear and
tear and obsolescence of property used in the trade or
business, such allowance to be determined according to the
provisions of section 167 of the Internal Revenue Code in
effect with respect to the taxable year. All elections for
depreciation shall be the same as the elections made for
federal income tax purposes. No deduction shall be allowed
for any amount paid out for any bulldings, permanent
improvements, or betterments made to increase the value of
any property or estate, and no deduction shall be made for
any amount of expense of restoring property or making good
the exhaustion thereof for which an allowance is or has been
made.

(b} +¢%¥ There shall be allowed as a deduction for the
taxable period a net operating loss deduction determined
according to the provisions of this-suobseetisn [section 3].

Phe--net—-operating—-itocss—-deduction-ta-the-aggregate of -net

-2= INTRODUCED BILL
SB /37
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operating-ioss-carryovers-to-sueh-taxabie--—period--pins——the
net--operating--loss-—-carrybacks-es-such-taxable-perisd--Fhe
term-Ynet-operating-lossi-means-the-exceas-of-the-deductions
attowed-by-this-section;-15-3i~1td;-aver—the--gross--ineomer
with-the-modifications-specified-in-tity-of-this-subsections
tf-for-any-taxable-period-beginning-after-Becember-37-197487
a--net-operating-liess-ia-suaraineds-sneh-ioss-ahati-be-a-net
operating-ioss--carryback-——te--each--of—-the--three--taxabie
periods—-preceding-the-taxabie-pericd-of-such-toss-and-shail:
Be-a-net-operating--tess—-carryever--to--each--cf--the--five
taxabie-periods-foliowing-the-taxabte-period-cf-such-loas-—n
net-~operating--ioas--for--any--taxabie--pericd-ending-after
December-327-1975;-in-addition-to-beitng-a-net-cperating-loas
carryback-to-each-af-the-three--preceding-—taxabte--perteds;
shati-be-a-net-operating-iess-earsyover-to-each-of-the-saven
taxable--periods--fellowing-the-taxabte-perisd-ef-such-tosss
Fhe-portion-of-such-toas-which-shati-be-carried-to--each--of
the--other-taxabte-yeara-shati-be-the-excess;-if-anys-of-the
amount-of-such-iess-sver-the-aum-of-the-net-income-for--each
ef-the-prior-taxable-periods-to-which-such-loss-was—carrieds
Fsr—-purposes--ef-the-preceding-sentence;-the-net-income-for
sueh--prior-~taxable--period--shali--be--computed--with--the
modifications-specified-in-{it}{B}-of-this-subsection-and-by
determining--the--amount-of-the—net-operating-tesa—-dednetion

without-regard-to-the-net-sperating-loss-for-the-less-perioad
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or-any-taxabie—period—thereafterv--ahd-—the—wnet-fincomCLusc
computed-shati-not-be-considered-to-be-itess-than-zeros
ti:y-FPhe--modificationa—-referved-—ta——in-—tij--of-thia
subsectisn-shati-be-as-fotiows:
thi--Ne-net-operating—toss-deduction-shati-be--ailoweds
tB}--%he--deduction--for-deptetion-shart-net-exceed-the
amopnt-which-wornid-be-atiowabie-if-computed-under--the-—cost
methads
t€3~-Rny-net-operating-tess-ecarried-over—to-any-taxabie
years—-beginning-after-becenber-3+7-1378;-muat-be-catcutated
under-the-provisions—-of-—this--seetian--effective—-for--the
taxabie-year-for-which-the-return-citaiming-+the-net-operating
ieas-carryovar-is-fiteds
titti-A--neb-~sperating-ioss-deduction-shatri-be-aiiowed
onty-with-regard-te--losses--ateributabie--to--the--business
carried-on-within-the-stake-af-Montanas
tivi-EIn--the--case--of--a--merger--of-corporations;—the
surviving-corporation-shati-net-be-atiowed-a--net--speratcing
toss--deduction--for--net——operating-tosses-sustained-by-the
merged-eorperations-prier-to-the-date~sf-mergers-¥n-the-case
of-a-consotidatien-of-corperatiensr-the-new—corparate-entity
shaiti-not-be-atiowed-a-deduction-for--net--operating--ltosses
sustained-by-the-consctidated-corperatiens-prior-te—the-date
af-consotidation~

tvy--Notwithatanding-—-the-—-provisions--ef--35-3%¥-5317
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interest-shatl-not-be-patd-with-respect-to-a-refund-of-—tax
resuteing--£rom-a-net-operating-less-carryback-er-carryovers

tviy-Fhe-net-operating—-itosa—-deduction--shati--net-—be
zitowed--with--respect~-to-taxable-periods-which-ended-on-ar
before-Becember-3i;-1978;-but-shati--be--atiowed--onty--with
respect--to-taxable-pertods-beginrning-en-or-after-January-is
1971~

(3) In the case of mines, other natural deposits, oil
and gas wells, and timber, a reasonable allowance for
depletion and for depreciation of improvements; such
reasonable allowance to be determined aceording to the
provisions of the Internal Revenue Code in effect for the
taxable vyear. All elections made under the Internal Revenue
Code with respect to capitalizing or expensing exploration
and development costs and intangible drilling expenses for
corporation license tax purposes shall be the same as the
elections made for federal income tax purposes,

(4) The amount of interest paid within the year on its
indebtedness incurred in the operation of the business from
which its income is derived; but no interest shall be
allowed as a deduction if paid on an indebtedness created
for the purchase, maintenance, or improvement of property or
for the conduct of business unless the income from such
property or business would be taxable under this part.

{5) (a) Taxes paid within the vyear, except the
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following:

(i) Taxes imposed by this part.

(ii) Taxes assessed against local benefits of a kind
tending to increase the value of the property assessed.

{iii)} Taxes on or according to or measured by net
income or profits imposed by authority of the government of
the United States.

{iv) Taxes imposed by any other state or country upon
or measured by net income or profits.

{b) Taxes deductible under this part shall be
construed to include taxes imposed by any county, school

district, or municipality of this state.

{6) That portion of an energy-related investment
allowed as a deduction under 15-32-103.
(7) (a) Except as provided in subsection (b)),

charitable contributions and gifts that qualify for
deduction under section 170 of the Internal Revenue Code, as
amended.

{(b) The public service commission shall not allow in
the rate base of a regulated corporation the inclusion of
contributions made under this subsection.

{8) In 1lieu of the deduction allowed under subsection
(7), the taxpayer may deduct the fair market value, not to
exceed 30% of the taxpayer's net income, of a computer or

other sophisticated technological equipment or apparatus

-6—



1a
11
12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 0831/01

intended for use with the computer donated to an elementary,
secondary, or accredited postsecondary school located in
Montana if:

{a) the contribution is made noc later than S vyears
after the manufacture of the donated property is
substantially completed;

{b) the property is not transferred by the dJdonee in
exchange for money, other property, or services:; and

(c} the taxpayer receives a written statement from the
donee in which the donee agrees to accept the property and
representing that the use and disposition of the property

will be in accordance with the provisions of (b) of this

subsection (B)."

Section 2. sSection 15-31-406, MCA, is amended to read:

"15-31-406. License tax sections incorporated by
reference. The provisions of the following sections of this
chapter are incorporated into this part by reference and
made a part hereof:

{1) that part of 15-31-101 which defines the term
"corporation" and 15-31-102, which specifies the classes of
organizations whose income shall not be taxed;

{2) sections 15-31-111 through 15-31-114, 15-31-117,
15-31-118, 15-31-141, 15-31-142 [section 3], 15-31-301
through 15-31-313, 15-31-501 through 15-31-509, 15-31-525,

15-31-526, 15-31-531, 19-31-532, 15-31-541, and 15-31-543,

_‘]..
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except that the rerm "gross income" shall be construed as
excluding the net amount of interest income from valid
obligations of the United States and except that wherever

the words "tax", "license tax", "license fee", 'corporatiocn

W

excise tax or like words appear, referring to the tax
imposed under part 1 of this chapter, there shall be

substituted the words "income tax".”

NEW SECTION. Section 3. Net operating losses  --
carryovers and carrybacks. (1) The net operating loss
deduction is the aggregate of net operating loss carryovers
to the taxable period plus the net operating loss carrybacks
to the taxable pericd.

(2) The term "net operating loss" means the excess of
the deductions allowed by this section over the gross
income, with the modificaticns specified in subsection (6}.

(3) If For any taxable period beginning after December
31, 1970, a net operating loss is sustained, the loss must
be a net operating loss carryback to each of the three
taxable periods preceding the taxable period of the loss and
must be a net operating loss carryover to each of the five
taxable periods following the taxable period of the loss.

(4) A net operating loss for any taxable period ending
after December 31, 1975, in addition to being a net
operating loss carryback to each of the three preceding

taxable periods, must be a net cperating loss carryover to

-8-
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each of the seven taxable periods following the taxable
period of the loss.

(3) Except as provided in subsection (11), the portion
of the loss that must be carried to each of the other
taxable years must be the excess, if any, of the amount of
the loss over the sum of the net income for each of the
prior taxable periods to which the loss was carried. For
purposes of the precéding sentence, the net income for the
prior taxable period must be computed with the medification
specified in subsection (6)(b) and by determining the amount
of the net coperating loss deducticon without regard to the
net operating loss for the loss period or any taxable period
thereafter, and the net income so computed may not be
considered to be less than zero.

(6) The modifications referred to in subsection (1)
are as follows:

(a) net operating loss deduction may not be allowed.

(b) The deduction for depletion may not exceed the
amount that would be allowable if computed under the cost
method.

{c} Any net gperating loss carried over to any taxable
years beginning after December 31, 1978, must be calculated
under the provisions of this section effective for the
taxable year for which the return claiming the net cperating

loss carryover is filed.
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{7) A net operating loss deduction must be allowed
only with regard to 1losses attributable to the business
carried on within the state of Montana.

{B) In the case of a merger of corporations, the
surviving corporation may not be allowed a net operating
loss deduction for net operating losses sustained by the
merged corporations prior to the date of merger. In the case
of a consolidation of corporations, the new corporate entity
may not be allowed a deduction for net operating losses
sustained by the consolidated corporations pricor to the date
of consoiidation.

{9) HNotwithstanding the provislions of 19-31~531,
interest may not be paid with respect to a refund of tax
resulting from a net operating loss carryback or carryover.

(10) The net operating 1loss deduction may not be
allowed with respect to taxable periods that ended on or
pefore December 31, 1970, but must be allowed only with
respect to taxable pericds beginning on or after January 1,
1971.

{(11) & taxpayer entitled ¢to a carryback period for a
net operacing loss may elect to forego the entire carryback
period. If the election 1is made, the loss may be carried
forward only. The election must be made on or before the
date on which the return is due, including any extension of

the due date, for the tax year of the net operating loss for

-10-
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which the election is to be in effect. The election is
irrevocable for the year made.

NEW SECTION. Section 4. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act}] is extended to the provisions of
[this act].

NEW SECTION. Section B. codification instruction.
[Section 3} 1s intended to be codified as an integral part
of Title 15, chapter 31, part 1, and the provisions of Title
15, chapter 31, apply to [section 3].

NEW SECTIGN. Section B. Effective date —— retroactive
applicability. ([This ackt] 1s effective on passage and
approval and applies retroactively, within the meaning of
1-2-109, to taxable years beginning after December 31, 1988.

-End-

-11-



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB137, as introduced

DESCRIPTION OF PROPOSED LEGISLATION:

An act to allow an election to forego the carryback of a net operating loss and apply a net operating loss only as a
carryforward for the purposes of determining net income for corporation license tax or corporation income tax; and
providing an immediate effective date and a retrcactive applicability date.

FISCAL IMPACT:
Revenue Impact:

It is assumed that financial institutions will be the main corporations that will opt for using the election under
the proposed bill. But, other corporations may choose the proposed option if they have chosen a carryforward only
option on federal taxes. An accurate estimate of the fiscal impact of this proposal is not feasible. There is no
history of the percentage of corporations that would choose to forego the carryback of a net operating loss. It is
apparent that this proposal has the potential to decrease the amount of prior year refunds.

EFFECT ON COUNTY OR_OTHER LOCAL REVENUE OR EXPENDITURES:

County taxing jurisdictions may not have to refund revenue received in prior years from the corporation tax on
financial institutions, if financial institutions in that county opt for the election under the proposed bill.

TECHNICAL OR MECHANICAL DEFECTS OR CONFLICTS WiTH EXISTING LEGISLATION:

Page 9, Line 15: This line makes reference to modificaticns referred to in subsection (1).

Subsection (5) is the
subsection that describes the modifications referred to on this line.

ﬁ’/ ﬂ“%/ﬂcg //70/8’? [\ o , Vi e S

e e [ 7

RAY S CKLEFORD BUDGET DIRECTOR * DATE ~ DENNIS G. NATHE, PRIMARY SPONSOR DATE
Off1ce of Budget and Program Planning

Fiscal Note for SBl37, as introduced

sB 137
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APPROVED BY COMM. ON
BUSINESS & INDUSTRY

SENATE BILL NO. 137

INTRODUCED BY NATHE

A BILL FOR AN ACT ENTITLED: “AN ACT TO ALLOW AN ELECTION TO
FOREGO THE CARRYBACK OF A NET OPERATING LOSS AND APPLY A NET
OPERATING LOSS ONLY AS A CARRYFORWARD FOR THE PURFOSES OF
DETERMINING NET INCOME FOR CORPORATION LICENSE TAX OR
CORPORATION INCOME TAX; AMENDING SECTIONS 15-31-114 AND
15-31-406, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE

AND A RETROACTIVE APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 15-31-114, MCA, is amended to read:
"15-31-114. Deductions allowed in computing income. In

computing the net income, the following deductians shall be

allowed £from the gross income received by such corporation
within the year from all sources:

(1} All the ordinary and necessary expenses paid or
incurred during the taxable year in the maintenance and
operation of its business and properties, including
reascnable allowance for salaries for personal services
actually rendered, subject toc the limitation hereinatter
contained, rentals or other payments required to be made as
a condition to the continued use or possession of property

to which the corporation has not taken or is not taking
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title or in which it has no equity. No deduction shall be
allowed for salaries paid upon which the recipient thereof
has not paid Montana state income tax; provided, however,
that where domestic corporations are taxed on income derived
from without the state, salaries of officers paid in
connection with securing such income shall be deductible.

(2) (a) All losses actually sustained and charged off
within the year and not compensated by insurance or
otherwise, including a reasonable allowance for the wear and
tear and obsolescence of property used in the trade or
business, such allowance to be determined according to the
provisions of section 167 of the Internal Revenue Code 1n
effect with respect to the taxable year. Ail elections for
depreciation shall be the same as the elections made for
federal income tax purposes. No deduction shall be allowed
fer any amount paid out for any buildings, permanent
improvements, or betterments made toc increase the value of
any property or estate, and no deduction shall be made for
any amount of expense of restoring property or making good
the exhaustion thereof for which an allowance is or has been
made.

(b} +{%¥y There shall be allowed as a deduction for the
taxable period & net operating loss deduction determined
according to the provisions of this-subsection [section 3].

Fhe--net--operating--ioss--deduceion-—is-—the-agyregate-of-net

-2~ SB 137
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operating-loas—-carryovers-to-such-taxabte--period--pius--the
net--operating--iosa--carrybacka-to-such-taxabhie-period--Phe
cerm-inat-aperating-issal-means-the-excesa-of-the-deduetions
nitowed-by-this-sections-15-3t-1it4;~over—the--gross—-income;
with-the-modifications-specified-in-{ity-of-this—subsactions
tf-for-any-taxable-pericd-beginning-after-Pecember-31;-1938+¢
a--net-operating-itoss-is-sustainedy-such-toss-shati-be-a-net
operating-toss—-carryback——-to--each--cf--the—-three—-taxabie
periods--preceding-tha-taxabie-period-of-such-less-and-shaii
be-a-net-operating--toss—-ecarryover--to——-each-~of-—the—-£five
taxabie-perieda-fotiowing-the-taxable-perted-of-such-iesasc-A
net--operating--tess--for--any--tazxabie--pericd-ending-after
Beceamber-31;-+9757-tn-addition-ro-being-a-net-oparating-iless
earryback-to-cach-of-the-three--preceding-—-taxabte—-periodss
shati-be-a-net-operating-toss-carryover-to-each-of-the-seven
taxabie--parieda--following-the-taxable-peariod-of-such-itoas<
Ffhe-partion-sf-such-ltoss-which-shaii-be-carried-te--each—-af
the--other-taxabie-years-shati-be-the-excess;—itf-any;-af-the
ameunt-cf-such-ioss-over-the-sum-of-the-net-income-for--each
of-the-priar-taxabie-perisds-to-which-such-toss-was-carrieds
Por-—purposes--sf-the~-preceding-sentencer-the~-net-income-£for
sgch--prisr--taxabie--pericd-—shati--be--computed——with--the
modificattons-specified-in-ti+y{tB}-of-this-subsacstion-and-by
determining--the——amount-of-the-net-operating-toss-deduction

without-regard-to-the-net-operating-iess-for-the-toss-peried
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cr—any—tuxubie—period—thereaiterf-wand—~the‘”net——inccme““Sc
cempnted—shui1~not~be-cons§dered-te—be—iess—bhan—zera:
fii}'The--modiEicatians——refetted——te*uin‘—fi+;- -this
snbse:tion~shai}—be-as—feiiou31
fA7--No—net-opefaEing—ioss—deduction—shaii—be-—a}iowcdr
fB}--?he-—deduction——Eor—depietion—sha}}—not-excccd—the
amsunt-which-wontd-be-atiowabie-if-computad-under--the--cost
method~
fE}——Any—net~opefabing—ioss—carried—over—to—any—taxab%e
years—~beginning—aftet-Becember-aiv—i9937—mu=t-be—ca}cuiatcd
nnaer-the-prcvisions-—oE——thi:——:cction~—effectiveA—far——the
taxnbie—year—Eor—wh&ch—the—teturnvciaiming—theﬂnetfopetating
loss-carryover-ia-frieds
fiii}wh——net——operating—icss—dednction—shni}-be—a}{awed
cniyﬂVith—regafd"to~-iaﬂses—-ettributable—-bo--the“—bus%ness
carried-on-within-the-state-of -Montanas
tivy-in--the--case--of--a--merger-—of-cerporationsy-the
Surviving—corporaticn~sha}}—net—be—aiiowed*a-—netA-operating
toss-—deduction--far-—neb-—operating-iossea-sustained-by-the
merged—corpotations—prior-to—the-date-of—merger:—in—the—case
of-a-eenseiidatien-ef—corporationsT-the—new—corpo:ate—eﬂtity
shaii-net-be-atlowed-a-deduction-for--net--operating--iosses
sustained-by-the-consoiidated-corporations-prier—te-—the-date
of-eonsolidatiens

tvy--Netwithastanding---the---previsiena--of--15-3t-5317
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tntereac—shati-not-be-patd-with-reapect-to—a-refund--of--tax
resulting--from-a2-net-ecperating-loss-carryback-or-carryover-

tviy-Phe-net-operating——-1oss—-deduction--shati--not--be
attowed--with——respect-——to-taxablte-periods-which-ended-an-ar
before-Becember-317-1376;-but-shaltl--be--attowed--onty--with
respect--to-taxable-periods-beginning-on-or-after-danunary-i5
1971+

(3) In the case of mines, other natural deposits, oil
and gas wells, and timber, & reasonable allowance for
depletion and for depreciation of improvements; such
reasonable allowance to be determined according to the
provisions of the Internal Revenue Code im effect for the
taxable year. All elections made under the Internal Revenue
Code with respect to capitalizing or expensing exploration
and development costs and intangible drilling expenses for
corporation license tax purposes shall be the same as the
elections made for federal income tax purposes.

{4) The amount of interest paid within the year on its
indebtedness incurred in the operation of the business from
which its income is derived; but no interest shall be
allowed as a deduction if paid on an indebtedness created
for the purchase, maintenance, or improvement of property or
for the conduct of business unless the income Erom such
property or business would be taxable under this part.

{5) (a) Taxes paid within the year, except the
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following:

{i) Taxes imposed by this part.

{ii) Taxes assessed against local benefits of a kind
tending to increase the value of the property assessed.

{iii) Taxes on or according to or measured by net
income or profits imposed by authority of the government of
the United States.

(iv) Taxes imposed by any other state or country upon
or measured by net income or profits.

(b} Taxes deductible under this part shall be
construed to 1n¢lude taxes imposed by any county, school
district, or municipality of this state.

{(6) That portion of an energy-related investment
allowed as a deduction under 15-32-103.

{7) (a)} Except as provided in subsection (b),
charitable contributions and gifts that qualify for
deduction under section 170 of the Internal Revenue Code, as
amended.

{b) The public service commission shall not allow in
the rate base of a regulated corporation the inclusion of
contributions made under this subsection,

(8) In lieu of the deduction allowed under subsection
(7), the taxpayer may deduct the fair market value, not fto
exceed 30% of the taxpayer's net income, of a computer or

other sophisticated technological equipment or apparatus
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intended for use with the computer donated to an elementary,
secondary, or accredited postsecondary school located in
Montana if:

(a} the contribution is made noc later than 5 years
after the manufacture [+33 the donated property is
substantially completed;

(b) the property is not transferred by the donee in
exchange for money, other property, or services; and

(c) the taxpayer receives a written statement from the
donee in which the donee agrees to accept the property and
representing that the use and disposition of the property
will be in accordance with the provisions of (b) of this
subsection (8)."

Section 2. section 15-31-406, MCA, is amended to read:

“15-31-406. License tax sections incorporated by
reference. The provisions of the follawing sections of this
chapter are incorporated intc this part by reference and
made a part hereof:

(1) that part of 15-31-101 which defines the term
“corporation” and 15-31-102, which specifies the classes of
crganizations whose income shall not be taxed;

(2} sections 15-31-111 through 15-31-114, 15-31-117,
15-31-118, 15-31-141, 15-31-142 [section 3], 15-31-301
through 15-31-313, 15-31-501 through 15-31-509, 15-31-525,

15-31-526, 15-31-531, 15-31-532, 15-31-541, and 15-31-543,
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except that the term "gross income" shall be construed as
excluding the net amount of interest income from wvalid
ocbligations of the United States and except that wherever
the words “tax", "license tax", "license fee", ‘“corporation
excise tax", or like words appear, referring to the tax
imposed under part 1 of this chapter, there shall be

substituted the words "income tax"."

NEW SECTION. Section 3. Net operating losses —-
carryovers and carrybacks. (1) The net operating loss
deduction is the aggregate of net operating loss carryovers
to the taxable period plus the net coperating loss carrybacks
to the taxable period.

(2} The term "net operating loss" means the excess of
the deductions allowed by this section over the gross
income, with the modifications specified in subsection (6).

{3} If for any taxable pericd beginning after December
31, 1970, a net operating loss is sustained, the loss must
be a net operating loss carryback to each of the three
taxable periods preceding the taxable period of the loss and
must be a net operating loss carryover to each of the five
taxable periocds following the taxable periocd of the loss.

(4) A net operating loss for any taxable pericd ending
after December 31, 1975, in addition t¢o being a net
operating loss carryback to each of the three preceding

taxable periods, must be a net operating loss carryover to
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each of the seven taxable periods focllowing the taxable
pericd of the loss.

(5) Except as provided in subsection (11}, the portion
of the loss that must be carried to each of the other
taxable years must be the excess, if any, of the amount of
the loss over the sum of the net income for each of the
prior taxable periods to which the loss was carried. For
purposes of the preceding sentence, the net income for the
prior taxable period must be computed with the modification
specified in subsection (6)(b) and by determining the amount
of the net operating loss deduction without regard to the
net operating loss for the loss period or any taxable period
thereafter, and the net income so computed may not be
considered to be less than zero.

(6) The modifications referred to in subsection +3%
{2) are as follows:

{a} net operating loss deduction may not be allowed.

{b) The deduction for depletion mway not exceed the
amount that would be allowable if computed under the cost
method.

{c) Any net operating loss carried over to any taxable
years beginning after December 31, 1978, must be calculated
under the provisions of this section effective for the
taxable year for which the return claiming the net operating

loss carryover is filed.
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{7) A net operating loss deduction must be allowed
only with regard to losses attributable to the business
carried on within the state of Montana.

{8) In the case of a merger of corporations, the
surviving corporation may not be allowed a net operating
loss deduction for net operating losses sustained by the
merged corporations prior to the date of merger. In the case
of a consolidation of corporations, the new corporate entity
may not be allowed a deduction for net operating losses
sustained by the consolidated corporations prior to the date
of consclidation.

(3) Notwithstanding the provisions of 15-31-531,
interest may not be paid with respect to a refund of tax
resulting from a net operating loss carryback or carryover.

(10} The net operating loss deduction may not be
allowed with respect to taxable periods that ended on or
before December 31, 1970, but must be allowed only with
respect to taxable periods beginning on or after January 1,
1971.

(ll) A taxpayer entitled to a carryback pericd for a
net operating loss may elect to foreqgo the entire carryback
period. If the election 1is made, the loss may be carcied
forward only. The election must be made on or before the
date on which the return is due, including any extension of

the due date, for the tax yvear of the net operating loss for

-10- SB 137



11

12

13

14

SB 0137/02

which the election is to be in effect. The election is
irrevocable for the year made.

NEW SECTION. Section 4. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of ([this act] is extended to the provisions of
[this act].

NEW SECTION. Section 5. codification instruction.
[Section 3] is intended to be codified as an integral part
of Title 15, chapter 31, part 1, and the provisions of Title
15, chapter 31, apply to [section 3].

NEW SECTION. Section 6. Effective date -~ retroactive
applicability. ({This actl] 1is effective on passage and
approval and applies retroactively, within the meaning of
1-2-109, to taxable years beginning after December 31, 1988,

~Bnd-
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SENATE BILL NO. 137

INTRODUCED BY NATHE

A PILL FOR AN ACT ENTITLED: "AN ACT TO ALLOW AN ELECTION TO
FOREGO THE CARRYBACK OF A NET OPERATING LOSS AND APFLY A NET
OPERATING LOSS ONLY AS A CARRYFORWARD FOR THE PURPOSES OF
DETERMINING NET INCOME FOR CORPORATION LICENSE TAX OR
CORPORATION INCOME TAX; AMENDING SECTIONS 15-31-114 AND
15-31-406, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE

AND A RETROACTIVE APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Ssection 15-31-114, MCA, is amended to read:

"15-31-114. Deductions allowed in computing income. In

computing the net income, the following deductions shall be

allowed from the gross income received by such corporation
within the year from all sources:

(1) All the ordinary and necessary expenses paid or
incurred during the taxable year in the maintenance and
operation of its business and properties, including
reasonable allowance for salaries for personal services
actually rendered, subject to the limitation hereinafter
contained, rentals or other payments required to be made as
a condition to the continued use or possession of property

toc which the corporation has not taken or is not taking
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title or in which it has no equity. No deduction shall be
allowed Eor salaries paid upon which the recipient thereof
has not paid Montana state income tax; provided, however,
that where domestic corporations are taxed on income derived
Erom without the state, salaries of officers paid in
connection with securing such income shall be deductible.

t2) (a) All losses actually sustained and charged off
within the year and not compensated by insurance or
otherwise, including a reascnable allowance for the wear and
tear and obsolescence of property used in the trade or
business, such allowance to be determined according to the
provisions of gection 167 of the Internal Revenue Code in
effect with respect tc the taxable year. All elections for
depreciation shall be the same as the elections made For
Federal income tax purposes. No deduction shall be allowed
for any amount paid out for any buildings, permanent
improvements, or betterments made to increase the value of
any property or estate, and no deduction shall be made for
any amount of expense of restaoring property or making good
the exhaustion thereof for which an allowance is or has been
made,

{b) +i) There shall be allowed as a deduction Ffor the
taxable period a net operating loas deduction determined

according to the provisions of this-subsection (section 3]).

The--net--operating--loss--deduction-is-the-aggregate-of-net
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sperating-loas-carryovers-to-auvch-taxabie--perioad--pitus--the
net-—ecperating--ioss--carrybacks-to-such-taxabte-pericd=-Fhe
term-"net-spernting-icsal'-means-the-excess-of-the-deductions
atiowved-by-this-sectiony-15-31-114;-over-the--groaa--incemes
with-the-modifications-specified-in-¢ity-of-thia—mubsections
tf-for—any-taxabie-period-beginning-after-Becember-3+7-19767
a--net-operating-ioss-is-sustainedy-such-ioss-shaii-be-a-net
sperating-iess-—-carryback--to--each--of-—-the--three--tarabie
perisds--preceding-the-taxabie-period-of-such-toss-and-shati
be-a-net-operating——-itoss~-carryover—-to--each-—-cf--the--five
taxabte-perieds-foalrltowing—the-taxabie-period-of-such-teosas-A
net--operating--toss--for--any--taxabie--periad-ending-after
Pecember-31;-31975;-in-addition-te-being-a-net-operating-ioas
carryback-to—each-eof—the-three——preceding—-taxable—-pericdasy
shati-be-a-net~-oaperating-toass-carrysver-to-each-of-the-seven
taxabie--pericds--feittowing-the-taxebte-period-of-such-1osss
Phe-portisn-sf-such-itoss-which-shati-be-carried-to--each--of
the--ather-taxable-years-shati-be-the-excess;-if-any7-of-the
amount-of-such-ioss-over-the-sum-of-the-net-income-for——-each
af-the-prior-taxabie-periods-to-vwhieh-such-ioss-was-careieds
Por--purpases-—-ef-the-preceding-sentence; -the-net-income-for
such--prior--taxable--period--shaii--be--computed--with--the
nodificattons-wpecifted-tn-¢tytBy-of-this-anbsection-and-by
determining--the--amsunt-of-the-net-operating-ioss-deduction

without-regard-to-the-net-operating-ioss-for-the-loas-period
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er-any—tarabie—period—thereaEtetf—-ana—-the——net~~income—-35
computed—shai1-neb—he—eenaidered—to-be-iess—than—aero=
tii}-Phe—-modificarions—-referred-—to-——in--ti}--of-this
subsectiton-shail-be-as-feiiowss
fhi——na—net~cperating-ias:~deduction—:haii-be—~ai}ouedT
fB?--?he-~deduction--for—dep}ehion—shgti—notvexceed—the
ameunt-which-would-be-atiowabie-if-eomputed-under--the--ceat
method~s
fEi~-Any—net—operating—koss—earried*over—to-any'taxubie
year:—~beginning—aftec—Becember—3i7—&9?87-must—be—caicu&ated
under—the-previsioas--oE——this—-sectian——effective~—fcrvvthe
eaxahie-year-Eor—which—the—return—ciaiming~the—netfeperating
tess-carryover-is-fiteds
fiiij—h~—neb——cperating—iaaa—dedncbien—sha}i—be—a}iowed
oniy—with—regard—ta—wioaaea—ﬂaetributab}e——tc——the——business
earried-on-within-the-state-of-Montana-
fiv1—§n~~ehe*“cn:e-—cf——n——mergerw—of—corpcfation57kthe
surviving—corperabien—ahal}—net—be-ai}oued—a——net~—operatinq
iosa——deductiun——Eot—vnet-‘opefatiag—ies:es—sustained—by-bhe
merged—carpuratians—prior—te—ehe—date—of—merger:-in—thc-cnae
of-m-consotidation-of-eorporationsy-the-new-corporate-entity
shaii-net-be-aliowed-a-deduction-for-—-net--eperating--losses
sustained-by-the-eensotidated-corporations-prior—to-the-date
of-conaotidations

fv?—-ﬂotwithstaading———the——-provisians——oE-—}S—ai‘Saii
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interest-shaii-not-be-paid-with-respect-to-a-refund--of ——taxn
reauniting--£rom-a-net-operating-ioss-carryback-or—careysvers

tviy-Fhe-net-operating--1oss--deduction--shati--not--be
attowed--with--respect--to-taxable-pericds-which-ended-on-or
before-December-317-19787-but-shalii--be--atiowed--onity--with
respect—-to-taxabie-periods-beginning-on-or-afeer-danuary-iy
1971

{3) In the case of mines, other natural deposits, o0il
and gas wells, and timber, a reascnable allowance for
depletion and for depreciation of improvements; such
reascnable allowance to be determined according to the
provisions of the Internal Revenue Code in effect for the
taxable year. All elections made under the Internal Revenue
Code with respect to capitalizing or expensing exploration
and development costs and intangible drilling expenses for
corporation license tax purposes shall be the same as the
elections made for federal income tax purposes.

{4) The amount of interest paid within the year on its
indebtedness incurred in the operation of the business from
which its income is derived; but no interest shall be
allowed as a deduction if paid on an indebtedness created
for the purchase, maintepance, or improvement of property or
for the conduct of business unless the income Erom such
property or business would be taxable under this part.

{5) (a) Taxes paid within the year, except the
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following:

(i) Taxes imposed by this part.

(ii) Taxes assessed against local benefits of a «kind
tending to increase the value of the property assessed.

{iii) Taxes on or according to or measured by net
income or profits imposed by authority of the government of
the United States.

{iv) Taxes imposed by any other state or cocuntry upon
or measured by net income or profits.

(b) Taxes deductible under this part shall be
construed to include taxes imposed by any county, school
district, or municipality of this state.

(6) That portion of an energy-related investment
allowed as a deduction under 15-32-103.

{7) (a) Except as provided in subsection (b),
charitable contributions and gifts that gualify for
deduction under section 170 of the Internal Revenue Code, as
amended.

{b} The public service commission shall not allow in
the rate base of a regulated corporation the inclusion of
contributions made under this subsection,

{8) In lieu of the deduction allowed under subsection
(7), the taxpayer may deduct the fair market value, not to
exceed 30% of the taxpayer's net income, of a computer or

other sophisticated technological equipment or apparatus
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intended for use with the computer donated to an elementary,
secondary, or accredited postaecondary school located in
Montana if:

{a) the contribution is made no later than 5 years
after the manufacture of the donated property is
substantially completed;

(b} the property is not transferred by the donee in
exchange for money, other property, or services; and

(c) the taxpayer receives a writtea statement from the
donee in which the donee agrees to accept the property and
representing that the use and disposition of the property
will be in accordance with the provisions of (b) of this
subsection (8)."

Section 2. section 15-31-406, MCA, is amended to read:

“15-31-406. License tax sections incorporated by
reference. The provisions of the following sections of this
chapter sre incorporated into this part by reference and
made a part hereof:

{1} that part of 15-31-101 which defines the term
“corporation” and 15-31-102, which specifies the classes of
organizations whose income shall not be taxed;

{2) sections 15-31-111 through 15-31-114, 15-31-117,
15-31-118, 15-31-141, 15-31-142 [section 3], 15-31-301
through 15-31-313, 15-31-501 through 15-31-509, 1%-31-525,

15-31-526, 15-31-531, 15-31-532, 15-31-541, and 15-31-543,
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except that the term "gress income” shall be construed as
excluding the net amount of interest income from valid
obligations of the United States and except that wherever
the words "tax", "license tax", "license fee", ™corporatian
excise tax", or like words appear, referring to the tax
imposed under part ! of this chapter, there shall be

substituted the words "income tax"."

NEW SECTION. Section 3. HNet operating losses --
carryovers and carrybacks. (1) The net operating loss
deduction is the aggqregate of net operating loss carryovers
to the taxable period plus the net operating loss carrybacks
to the taxable period.

(2) The term "net operating loss” means the excess ‘of
the deductions allowed by this section over the gross
income, with the modifications specified in subsection (6).

(3) If for any taxable period beginning after December
3i, 1970, a net operating loss is sustained, the loss must
be a net operating loss carryback to each of the three
taxable periods preceding the taxable period of the loss and
must be a net ope;ating loss carryover to each of the five
taxable periods following the taxable period of the loss.

{4) A net operating loss for any taxable pericd ending
after December 31, 1975, in addition to being a net
operating loss carryback to each of the three preceding

taxable periods, must be a net operating loss carryover to

-a- sB 137



S

O @ ~N o W\

10
11
12
13
14
15
i6
17
18
19
20
21
22
23
24
25

58 0137/02

each of the seven taxable periods following the taxable
period of the loss,

{S) Except as provided in subsection (1l1), the portion
of the loss that must be carried to each of the other
taxable years must be the excess, if any, of the amount of
the loss over the sum of the net income for each of the
prior taxable periods to which the loss was carried. For
purposes of the preceding sentence, the net income for the
prior taxable period must be computed with the modification
specified in subsection {6){b) and by determining the amount
of the net operating loss deduction without regard to the
net operating loss for the loss pericd or any taxable period
thereafter, and the net income so0o computed may not be
considered to be less than zero,

{6) The modifications referred to in subsection +t%¥
{2) are as follows:

{(a) net operating loss deduction may not be allowed.

{b) The deduction for depletion may not exceed the
amount that would be allowable if computed under the cost
method.

(c) Any net operating loss carried over to'any taxable
years beginning after December 31, 1978, must be calculated
under the provisions of this section effective Eor the
taxable year for which the return claiming the net aperating

loss carryover is Eiled.
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(7) A net operating loss deduction must be allowed
only with regard t¢ losses attributable to the business
carried on within the state of Montana.

(8) In the case of a merger of corporations, the
surviving corporation may not be allowed a net operating
loss deduction for net operating 1losses sustained by the
merged corporations prior to the date of merger. In the case
of a consolidation of corporations, the new corporate entity
may not be allowed a deduction for net operating losses
sustained by the consolidated corporations prior to the date
of consolidation.

{(9) Notwithstanding the provisions of 15-31-531,
interest may not be paid with respect to a refund of tax
resulting from a net operating loss carryback or carryover.

(10} The net operating loss deduction may not be
allowed with respect to taxable periods that ended on or
before December 31, 1970, but must be allowed only with
respect to taxable periods beginning on or after January 1,
1971.

(11) A taxpayer entitled to a carryback period far a
net operating loss may elect to forego the entire carcyback
period. If the election is made, the loss may be carried
forward only. The election must be made on or before the
date on which the return is due, including any extension of

the due date, Eor the tax year of the net operating loss for
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which the election is to be in effect. The election is
iirevocable for the year made.

NEW SECTION. Section 4. Extension of authority. Any
existing authority to make rules on the subject of the
provisions o©of [this act] is extended to the provisions of
{this act].

NEW SECTION. Section 5. codification instzuction.
[Section 3] is intended to be codified as an integral part
of Title 15, chapter 31, part 1, and the provisions of Title
15, chapter 31, appiy to [sBection 13].

NEW SECTION. Section 6. Effective date —- retroactive
applicability. ([This act] is effective on passage and
approval and applies retroactively, within the meaning of
1-2-109, to taxable years beginning after December 31, 1988.

-End-
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SENATE BILL NO. 137

INTRODUCED BY NATHE

A BILL FOR AN ACT ENTITLED: "AN ACT TO ALLOW AN ELECTION TO
FOREGO THE CARRYBACK OF A NET OPERATING LOSS AND APPLY A NET
OPERATING LOSS ONLY AS A CARRYFORWARD FOR THE PURPOSES OF
DETERMINING NET INCOME FOR CORPORATION LICENSE TAX OR
CORPORATION INCOME TAX; AMENDING SECTIONS 15-31-114 AND
15-31-406, MCA; RAND PROVIDING AN IMMEDIATE EFFECTIVE DATE

AND A HETROACTIVE APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 15-31-114, MCA, is amended to read:
"15-31-114. Deductions allowed in computing income. In

computing the net income, the following deductions shall be

allowed from the gross income received by such corporation
within the year from all scurces:

{1y All the ordinary and necessary expenses paid or
incurred during the taxable year in the maintenance and
operation of its business and properties, including
reasonable allowance for salaries for perscnal services
actually rendered, subject to the limitation hereinafter
contained, rentals or other payments required to be made as
a condition to the continued use or possession of property

to which the corporation has not taken or is not taking
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title or in which it has no equity. No deduction shall be
allowed for salaries paid upon which the recipient thereof
has not paid Montana state income tax; provided, however,
that where domestic corporations are taxed on income derived
from without the state, salaries of officers paid in
connection with securing such income shall be deductible.

{2} (a) All losses actually sustained and charged offt
within the year and not compensated by insurance or
otherwise, including a reasonable allowance for the wear and
tear and obsolescence of property used in the trade or
business, such allowance to be determined according to the
provisions of section 167 of the Internal Revenue Code in
effect with reapect to the taxable year. All elections for
depreciation shall be the same as the elections made for
federal income tax purposes. No deduction shall be allowed
for any amount paid out for any buildings, permanent
improvements, or betterments made to increase the value of
any property or estate, and no deduction shall be made for
any amount of expense of restoring property or making good
the exhaustion thereof for which an allowance is or has been
made.

{b} +%% There shall be allowed as a deduction For the
taxable period a net operating loss deduction determined
according to the provisions of this-subsectien [section 3]).

The--net--operating--loss--deduction-is-the-aggregate-of-net
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operating-iess-carryovers-to-auch-taxabie--period--pius—-the
net--operating--ioss--carrybacks-teo-sueh-taxabie-periods-Fhe
term-"net-operating-loasi-peans-the-excess-of-the-deductions
attowed-by-this-sectiony-15-3i-iid4y7-over-the--gross--incomes
with-the-modifications-specified-in-¢tit)-of-this-subsection-
iIf-for-any-taxabte-period-beginning-after-bPecember-31;-19706+
a--net-operating-teas-is-sustained;-snch-iass-shait-be-a-net
eparating-tonss--carryback--to--ecach--of—-the--three--taxabie
pericds-—-preceding-the-taxable-period-of-such-ioss-and-shaiil
be-a-net-operating--toss--carryover--vo--cach--of-—the--five
taxabie-periods-foliowing-the-taxable-pertod-of-such-tosaz-A
net--operating--toss--for--any--taxabte--period-ending-after
Pecember-31;-1935;-in-addition-to-being-a-net-operattng-toss
earryback-te-each-ef-the-three--preceding--taxabie--pericda;
shalii-he-a-net-operating-toas-carryaver-to-each-ef-the-seven
caxable—-pericds——-foliowing-the-taxable-periad-of-sueh-itonas
Phe-partion-of-such-toss-which-shail-be-carried-to--each--of
the--other-taxabie-years-shaltl-be-the-excess;-if-anyy-of-the
amonnt-cf-such-ioss-over-the-sum-of-the-net-income-for--each
of-the-prier-taxable-perioda-to-which-such-ioss-vas-carrieds
Por--purposes--of-the-preceding-sentences;-the-net-income-for
such--prior--taxabie--period--shail--be--computed--with--the
modiftcations-aspecifred-in-tii}{By-of-this-sabsection-and-by
determining--the--amount-of-the-net-operating-ioss-deduction

without-regard-to-the-net-operating-toss-for-the-itoss-period

-3- SB 137

10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24

25

SB 0137/02

er—any—taxable—pericd—thereufterf—-and——the—‘net‘-incomc--so
computed-shall-net-be-canaidered-to-be-iesa-than-zeros
fii}—?he——nediEications——reEerred——to——in——ti1-—oE—thia
subsection-shati-be-as-foltows:
fﬁj--Ho-net-opernting—1oss-dedﬂctian—sha¥i-be*~ai}owedr
tBy--Phe—-deduction—-for-depietion-shati-not-exceed-the
amsunt-which-woutd-be-atlowable-if-computed-under--the--coat
methods
t€}--Any-net-operating-iess-carried-over-to-any taxabtle
yeara——beginninq-after-Beeeubef-3}7—}9?37—muat-be-cnicu{nted
under-the-provisions--of--this--seceion—-effective--for--the
taxabie-year-for-which-the-return-ctaiming-the-net-operatrng
ioss-carryover-ia-fited-
fiii?-A--net-—aperatingviessfdeduction-:hatt—befnlkovcd
nnivaith—regard-to—-iosses--attribntabie~ft54—thc——husiness
carried-on-within-the-state-of-Montanax
fivf—{n—-the——case——of—-u--merger-—ef—ceeporatfcnar—the
surviving—corporation—shai}—nbt~be-ak}oued—a——net4—operating
2esa--deduction--Eor-—net--sperating-losses-snacained-by-the
merged-esrparations-prier—to-the-date-of-mergerc-in-the-case
of-a-consclidation-of-corporationsy-the-new-corporate-entity
shail-not-be-ailowed-a-deduction-for--net--operating--ioases
austained-by-the-consotidated—corpofationsfprxor-to—thc—date
af-consolidations

fv}~—Hutwith:taﬂd§hg**‘the*‘Aproviatnnn'*Qf**}ﬁ 3r-93i;
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tnterest-shaii-not-be-paid-with-respect-to-a-refund--cf--rax
resniting--from-a-net-cperating-ioss-carryback-or-ecarryovers

tvi}-Fhe-net-operating--ioss--dednerion--shati--noe--be
atiowed--with--respect-~to-taxabie-periods-which-ended-an-or
before-Becember-317-19785-but-shali-—-be--allowed--onty--with
reapeer—-to-taxable-periosds-beginning-on-or-after-danuary-iy
393+

(3) In the case of mines, other natural deposits, oil
and gas wells, and timber, a reasonable allowance for
depletion and for depreciation of improvements; such
reasonable allowance to be determined according to the
provisions of the Internal Revenue Code in effect for the
taxable year. All elections made under the Internal Revenue
Code with respect to capitalizing or expensing exploration
and development costs and intangible drilling expenses for
corporation license tax purposes shall be the same as the
elections made for federal income tax purposes.

{4) ‘The amount of interest paid within the year on its
indebtedness incurred in the operation of the business from
which its income is derived; but no interest shall be
allowed as a deduction if paid on an indebtedness created
for the purchase, maintenance, or improvement of property or
for the conduct of business unless the income from such
property or business would be taxable under this part.

(%) (a) Taxes paid within the vyear, except the
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following:

(i) Taxes imposed by this part.

{1i) Taxes assessed against local benefits of a Kind
tending to increase the value of the property assessed.

fiii) Taxes on or according to or measured by net
income or profits imposed by authority of the government of
the United States.

(iv) Taxes imposed by any other state or country upon
or measured by net income or profits.

{b} Taxes deductible wunder this part shall be
construed to include taxes imposed by any county, school
district, or municipality of this state.

(6) That portion of an energy-related investment
allowed as a deduction under 15-32-103.

{?7) (a) Except as provided in subsection (b),
charitable contributions and gifts that qualify for
deduction under section 170 of the Internal Revenue Code, as
amended.

(b} The public service commission shall not allow ia
the rate base of a regulated corporation the inclusion of
contributions made under this subsection.

(8) In lieu of the deduction allowed under subsectian
(7). the taxpayer may deduct the fair market value, not to
exceed 30% of the taxpayer's net income, of a computer or

other sophisticated technological equipment or apparatus
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intended for use with the computer donated to an elementary,
secondary, or accredited postsecondary school located in
Montana if:

{a) the contributicon is made no later than S5 years
after the manufacture of the donated property is
substantially completed;

{b) the property is not transferred by the donee in
exchange for money, other property, or services; and

{c) the taxpayer receives a written statement from the
donee in which the donee agrees to accept the property and
representing that the use and disposition of the property
will be in accordance with the provisions of (b) of this
subsection (8).*

Section 2. section 15-31-406, MCA, is amended to read:

"15-31-406. License tax sections incorporated by
reference, The provisions of the following sections of this
chapter are incorporated into this part by reference and
made a part hereof:

(1) that part of 15-31-101 which defines the term
“corporation®™ and 15~31-102, which specifies the classes of
organizations whose income shall not be taxed;

{2) sections 1%-31-111 through 15-31-114, 15-31-117,
15-31-118, 15-31-141, 15-31-142 ([section 3], 15-31-301
through 15-31-313, 15-31-501 through 15-31-50%, 15-31L-525,

15-31-526, 15-31-531, 15-31-532, 15-31-541, and 15-31-5413,
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except that the term "gross income” shall be construed as
excluding the net amount of interest income Erom valid
obligations of the United States and except that wherever
the words "tax", "license tax", "license fee", "corporation
excise tax", or like words appear., referring to the tax
imposed under part 1 of this chapter, there shall be
substituted the words "income tax"."

NEW SECTION. Section 3. WNet operating losses  —-
carryovers and carrybacks. (1) The net operating loss
deduction is the agqregate of net operating loss carryovers
to the taxable period plus the net operating loss carrybacks
to the taxable period.

{2) The term "net operating loss" means the excess of
the deductions allowed by this section over the gross
income, with the modifications specified in subsection (6).

(3) If for any taxable period beginning after December
31, 1970, a net operating loss is sustained, the loss must
be a net operating loss carryback to each of the three
taxable periods preceding the taxable period of the loss and
must be a net operating loss carryover to each of the five
taxable periods following the taxable period of the loss.

{4} A net operating loss for any taxable period ending
after December 31, 1979, in addition to being a net
operating loss carryback to each of the three preceding

taxable periods, must be a net operating loss carryover to
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each of the seven taxable periods following the taxable
period of the loss.

(5) Except as provided in subsection (11}, the portion
of the loss that must be carried to each of the other
taxable years must be the excess, if any, of the amount of
the loss over the sum of the net income for each of the
prior taxable pericds to which the loss was carried. For
purposes of the preceding sentence, the net income [for the
prior taxable period must be computed with the modification
specified in subsection (6)(b) and by determining the amount
of the net operating loss deduction without regard to the
net operating loss for the loss period or any taxable period
thereatter, and the net income so computed may naot be
considered to be less than zero.

(6) The modifications referred to in subsection +tt¥
{2) are as follows:

{(a) net operating loss deduction may not be aliowed.

{b}) The deduction for depletion may nat exceed the
amount that would be allowable if computed under the cost
method.

(¢) Any net operating loss carried over to any taxable
years beginning after December 31, 1978, must be calculated
under the provisions of this section effective for the
taxable year for which the return claiming the net operating

loss carryover is filed.
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{?7) A net operating loss deduction must be allowed
only with regard to losses attributable to the bLusiness
carried on Wwithin the state of Montana.

{8) In the case of a merger of corporations, the
surviving cocporation may not be allowed a net uvperating
loss deduction for net operating losses sustained by the
merged corporations prior to the date of merger. In the case
of a consolidation of corporations, the new corporate entity
may not be allowed a deduction for net operating losses
sustained by the consclidated corporations prior to the date
of consolidation.

{(9) MNotwithstanding the provisions af 15-31-5131,
interest may not be paid with respect to a refund of tax
resulting from a net operating loss carryback or carryover.

(10) The net operating loss deduction may not be
allowed with respect to taxable periods that ended on or
before December 131, 1970, but must be allowed only with
respect to taxable periods beginning on or after January 1,
1971.

{li) A taxpayer entitled to a carryback period for a
net operating loss may elect to forego the entire carcyback
period. If the election is made, the loss may be carried
forward only. The election must be made on or before the
date on which the return is due, including any extension of

the due date, for the tax year of the net operating loss for
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which the election is to be in effect. The election is
irrevocable for the year made,

NEW SECTION. Section 4. Extension of authority. Any
existing authority to make ruies on the subject of the
provisions of [this act] is extended to the provisions of
[this aet].

NEW SECTION. Section 5. codification instruction.
[Section 3] is intended to be codified as an integral part
of Title 15, chapter 31, part 1, and the provisions of Title
159, chapter 31, apply to (secticn 3].

NEW SECTION. Section 6. Eeffective date —— retroactive
applicability. |[This act] is effective on passage and
approval and applies retroactively, within the meaning of
1-2~109, to taxable years beginning after December 31, 1988,

-End-
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