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SENATE BILL NO. ~ 

INTRODUCED BY ~E~C~K~----------------------------------------
BY REQUEST OF THE DEPARTMENT OF REVENUE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE: THE 

LAWS RELATING TO THE ADMINISTRATIVE ENFORCEMENT OF CHILD 

SUPPORT TO CONFORM THE LAWS TO FEDERAL REGULATIONS; 

PROVIDING AN AUTOMATIC EXTENSION OF SERVICES UPON 

TERMINATION OF PUBLIC ASSISTANCE; GRANTING EQUAL STATUS TO 

NONPUBLIC ASSISTANCE CASES; DECREASING THE RESPONSE TIMES 

FOR ADMINISTRATIVE PROCEDURES; PROVIDING FOR TEMPORARY 

SUPPORT ORDERS; AND AMENDING SECTIONS 40-5-201 THROUGH 

40-5-208, 40-5-213, 40-5-221 THROUGH 40-5-226, 40-5-241 

THROUGH 40-5-244, 40-5-246, 40-5-251 THROUGH 40-5-255, AND 

40-5-257, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-5-201, MCA, is amended to read: 

~40-5-201. Definitions. As used in this part, the 

following definitions apply: 

( 1) 11 Child" et"-- 11 clepenclent--chi~d. 11 means any person 

under 18 years of age who is not otherwise emancipated, 

self-supporting, married, or a member of the armed forces of 

the United States and for whom: 

(a) support rights are assigned under 53 2-613; 
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{b) a public assistance payment has been made; 

(c) child support enforcement services are being 

provided by the department under 40-5-203; or 

(d) a referral for interstate services is received by 

the department, whether under the Revised Uniform Reciproc~ 

Enforcement of Support Act or an interstate action request 

by a Title IV-D agency of another state. 

(2) ,.Department" means the department of revenue. 

(3) ''Director'' means the director of the department of 

revenue or his authorized representative. 

t4t--ne±spo~able--eat"n~ngsa--means--enae--pat"t--o~--the 

earn±ngs--e£--any--i~d±~±d~a~--rema±n±nq~a£ter-the-deduction 

~rom-those-earnings-o~-any-amottnt--reqtt±red--by--~aw--to--be 

withheld. 

t5t--aa±se~i~e-eottrt-oreern-mean~-any-;tldgment-ot"-ot"der 

of-the-d±~triet-eotlrt-of-the-state-of-Montana-o~-an-order-of 

a---cottrt--of--appt"Opt"±aee--;ttt"±sdietion--of--anothet"--state 

et"det"in9-payment-e£-a-set-ot"-d.eterm±na~le-amotlnt-of--snpport 

money. 

t6t--nearnin9~n--means-eompensatien-pa±d-or-payable-fot" 

personai-ser~icesy-whether--denominated.--as--wages,--~alary, 

commiss±enr--bentt~T--or-otherwise7-and-specifieaily-inc%~de~ 

pet"iod±e-payment~-und.er-pension-or--ret±rement--proqrams--o~ 

insttt"ance--pol±cies--o£--any--typeo--nsarn±ng~n-spee±fieally 

±nciudes-all-ga±n--clet"i~ed--£rom--eap±tal7--labor,--or--bot~ 
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eembin~d,-ine±~din~-pro£±~-~ained-~hrough-e~±e-or-eenve~s±on 

or-eapi~ar-a~se~s-

t:r"till "Need" means the necessary costs of food, 

clothing, shelter, and medical care for the support of a 

dependene child or children. 

(5) "Obligee" means: 

(a) a person to whom a duty of support is owed and who 

is receiving support enforcement services under this part; 

or 

(b) a public agency of this or another state having 

the right to receive current or accrued support payments. 

( 6) "Obligor" means a person, including an alleged 

father, who owes a duty of support. 

(7) ''Parent" means the natural or adoptive parent of a 

child. 

(8) ''Public assistance" means any type of monetary or 

other assistance for a child, including medical and foster 

care benefits,-£tttft~~nea-~o-a-pe~~on-by-a--~~ate--o~--eottnty 

ageney,-~e9ardie~~-of-the-or±g±nai-~Otltee-of-the-a~~±~tanee. 

The term includes payments to meet the needs of a relative 

with whom the child is living, if assistance has been 

furnished with respect to the child by a state or county 

agency of this state or any other state. 

t9t--uRespon~ibie-pa~ent•-mean~-the-natu~ai-or-adoptive 

parent-o£-a-dep·ende"t-ehild-;-
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ti:Stffi 11 Support debt" or "support obligation" means 

the amount created by: 

(a) ehe--~um-ereated-by the failure to provide support 

to a dependene child under the laws of this or any other 

state or the-deeree-er-any-eourt-of-apprepriate-jttri~dietion 

ordering--a-sum-to-be-paid-a~-eh±id-~ttppert a support order: 

or 

(b) the-~ttm-ereated-by-a-deeree-or-order-of-any--eottrt 

of--appropr±ate--jttrisdietion--ordering--a-sHm-to-be-paid-a~ 

~pott~ai-maintenanee-ttnde~-chap~er-4,-part-~,-o£--~n±~--e±tie 

when a support order for spousal maintenance if the judgment 

or order requiring payment of maintenance also contains a 

judgment or order requiring payment of child support for a 

child of whom the person awarded maintenance is the 

custodial parent. 

(10) "Support order'' means an order providing a 

determinable amount for temporary or final periodic payment 

of funds for the support of a child, that is issued by: 

(a) a district court of this state; 

(bJ a court of appropria-te jurisdiction of another 

state; 

{c) an administrative agency pursuant to proceedi~ 

under this part: or 

(d) an administrative agency of another state with a 

hearing function and process similar to those of the 
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department under this part. 

(11) '1 IV-D'' means the provisions of Title IV-D of the 

Social Security Act and the regulations promulgated 

thereunder." 

Section 2. Section 40-5-202, MCA, is amended to read: 

•40-5-202. Department of revenue powers and duties 

regarding collection of support debt. (1) Whenever--the 

department--oE--seeia~--and--rehah~~~~ation--~er~iee~-or-the 

depar~ment-of-fam~iy-serviees-reeeives--an--application--for 

p~b±ie-assieeance-on-beha!£-o£-a-eh±id-and-it-appears-to-the 

satisfaetion--of--that--department--that--the-eh±ld-has-been 

abandoned-ey-his-parents;-tke-ch±ld-and-one-parent-have-been 

abandoned-by-the-other-parent;-or-~he-p~rertt-or-other-per~ort 

who--has--a--resportsi~i±i~y--for--~he--eare,---~~ppor~7---or 

ma±rttenanee--of--~tleh--ehild-has-ta±ied-or-ne9ieeted-te-~i~e 

proper-eare-or-~~pport--to--the--eh±idr--the--dep8rtment--of 

soeial--and--reha~ii±tat±on--serviees--or--the-department-of 

fami%y-serviees-shaii--promptiy--re£er--the--mBtter--to--the 

depar~ment--of--reven~e--for--aetion The department may take 

action under the provisions of this part, the abandonment or 

nonsupport statutes, the Uniform Parentage Act established 

in Title 40, chapter 6, part 1, or and other appropriate 

state and federal statutes oE-this-~tate to inetlre ~ 

that the parent or other person responsible pays for the 

care, support, or maintenance of the-dependent ~ child if 
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the department: 

(a) receives a referral from the department of social 

and rehabilitation services or the department of family 

services on behalf of the child: 

{b) is providing child support enforcement services 

under 40-5-203~ or 

(c) receives an interstate referral, whether under the 

Revised Uniform Reciprocal Enforcement of Support Act or an 

interstate action by a Title IV-D agency of another state. 

(2) f~-the-e~ent-that-pabiie-e~~istanee--±~--ra~"~~hed 

by--~--~tate--or--eo~n~y--e~e~ey--or--in-±~~tanees-where-ene 

department--h8s--eontraeeed--eo--eoiieet--~tlpport, If the 
~----

department is providing child support enforcement services 

for a child under this part, the department s~aii--beeome 

becomes trustee of any cause of action of the depende~t 

child or the person-ha~±ng-iegaT-ettstody--o£--the--de~e~dent 

ehild obligee to recover support due to that the child or 

obligee fiom any-person the obligor. and The department may 

bring and maintain the action eitker in the-department~s its 

own name or in the name of the obligee. 

(3) The department has the power of attorney to act in 

the name of any reeipient-o£-p~~lie-a~~istanee-±n-endorsing 

and-ea~hin~ obligee to endorse and cash any and all drafts, 

checks, money orders, or other negotiable instruments 

received by the department on behalf of a child and 
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repre~e~tin9--snppo~t--paymenes-Eor-eh±idren-±n-wfteee-~eh8l£ 

ptlbi~e-ess~etanee-has-been-pre~±e~eiy-pa~e. 

(4) For purposes of prosecuting any civil action 

ptlretlant--te--th±e--part, the department is a real party in 

interest tlpeft-the-peymeftt-oE--pnbi±c--aeete~enee if it is 

providins child support enforcement services under this 

part. No oblige@ ehai; ~~ act to prejudice the rights of 

the department after-the-reee±~t-of-p~biie-aee±etanee whi~ 

such services are being provided. 

(5) Ne If child support enforcement services are being 

or have been provided under this part, no agreement between 

any obligee and any obligor either relieving an obligor of 

any duty of support or purporting to settle past, present, 

or future support Obligations either as settlement or 

prepayment may act to reduce or terminate any rights of the 

department to recover from ~he~ the obligor for support debt 

provided unless the department has consented to the 

agreement in writing. 

(6) The department may petition a court or an 

administrative agency for modification of any eo~rt order on 

the same basis as a party to that action wo~id-b8v~-been is 

entitled to do. 

(7) The department sha±±-be is subrogated to the right 

of th-e child or-e-hi:id:ren-or-Jrl~rson-ha"i:nq-t:he-eare 7-ettst:ody 7 

e:-n-d-eontr·ol-of-th-e-ehi:id-et--eh-!::rdren or obligee to maintain 
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any civil action or execute any administrative remedy 

exist-!:nq available under the laws of the this or any other 

state t:o-obtain-rei:m~~r~ement-of-money-thtts-spent to collect 

a support debt. This right of subrogation is in addition to 

and independent of the assignment under 53-2-613 and the 

support debt created by 40-5-221. 

(8) ££-6-d±~trict-cotlr~~o~der~-a~-amoant-o£-stlpport-~o 

be--pe±d--by--a--re~pon~~bie-parent,-the-departm~rtt-sha±±-be 

sabro~ete~-to-the-deb~-ereated-by-the-order--and--the--mortey 

j~dqmen~---shail--be--determ1:ned--to--be--~rt--£a~or--o£--t:he 

departmento-~his-stlbrogat~oft-app±±~~-both-to~ 

tat--the-lesser-o£-the-amoant-paid-by-the-department-o£ 

~oe±al-and-rehebilitet~on--~erviees--~--the--de~artment--o£ 

ramily--ser"±ee~--±n-ptlblie-as~±etanee-to-or-for-the-benef~t 

o£-a-de~endent-ehiid-or-eh~ldren-o£-th~--re~pons-!:ble--~arent 

or--the--amoant-o£-s~pport-eont:e±ned-in-the-eottrt-order;-and 

tbt--t:o-any-amettnt-ailoeated--to--tne--bener±t--o£--the 

eh±idr~n--o~--~he--bo~±s--o£--pro"idinq--neeese~t:±ee-£or-the 

eare~aker-of-t:he-ehiidreno If public assistance is being or 

has been paid, the department is subrogated to the debt 

created by a support order and any money judgment is 

considered to be in favor of the department. This 

subrogation is an addition to any assignment made under 

53-2-613 and applies to the lesser of: 

(a) the amount of publi-c assist-:'l:.t:t.~~-P<!id; or 

-8-
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(b) the amount due under the support order. 

(9) The department may adopt and enforce such rules as 

may be necessary to carry out the provisions of this part. 

(10) The department, for the purposes mentioned in this 

part, through its director or the director's authorized 

representatives, may administer oaths to certify official 

acts and records, issue subpoenas, and compel witnesses and 

the production of books, accounts, documents, and evidence." 

Section 3. Section 40-5-203, MCA, is amended to read: 

"40-5-203. s~ppor~ Child support enforcement services. 

(l) The department may accept applications for child support 

enforcement services on behalf of persons who are not 

recipients of public assistance and may take appropriate 

action to establish or enforce support obligations against 

persons owing a duty to pay support. 

(2) The department may establish by rule ~eason8bTe 

standards--neeessa~y--te--limit--appi±e8~io~s--£or---s~pport 

en£oreement---serv±ees.--These--standa~d~--eharr--ta~e--in~o 

8eee~nt-the-earnings7-ineo~e,-and--other--reeottrees--already 

avaiiable---to---sttpport--the--person--£or--whom--a--sHpport 

obii9ation-exi~te the terms and conditions by which services 

are provided under this section. 

(3} The department may not charge the applicant a fee 

as compensation for services rendered in establishment of or 

enforcement of support obligations. However, the department 

-9-
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may charge a fee to the person--from--whom--the--~ttpport--ie 

being-eo%%eeted obligor. This fee must be in addition to the 

support payment. The department shall by rule establish 

reasonable fees commensurate with the cost of enforcement 

support services to be paid by the pe~so"-£~om-whom-the 

~ttppo~t-i~--~~ing--eo%%ee~ed obligor. When payments are 

scheduled to be paid on an installment basis, a portion of 

the collection fee owed to the department shall be added to 

each payment. If the ~~r~on-from-whom-the-~~pport-~~-be~"g 

~olieeted obligor makes a payment in an amount that is less 

than the support payment plus the collection fee for that 

payment, the department may deduct a percentage of the total 

sum collected which rep~esents the department's standard 

proportion. The department may, upon a showing of 

necessity, waive or defer any such fee. 

(4) If child support enforcement services are provided 

under this part to or for a child as a result of the payment 

of public assistance, the department shall continue to 

provide services after public assistance is no longer being 

paid, withOut requiring an application. An obligee's 

acceptance of continued services constitutes the obligee's 

agreement to the terms and conditions set for applicants by 

the department under this section. 

(5) The department may terminate services_under this 

section only if it: 

-10-
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(a) receives a written request from the obligee for 

termination of services; 

(b) receives notice that the child is receiving public 

assistance: or 

(c) determines that an obligee has violated any term 

or condition set by the department for an applicant under 

this section." 

Section 4. Section 40-5-204, MCA, is amended to read: 

•40-S-204. Cooperation by per~on--haviftq--ett~tody--of 

ehtid obligee. Afty--per~on--~av%n9--the--eare,-etl~~ody,-or 

een~ro%-o£-any-dependene-eh±~~-or-ehi±dren--shall--eoopersee 

wt~h--the--depertment--±n-este6~i~hing-t~e-patern±ty-o~-~tleh 

ehild--8nd--obta±nin9--stlpport--p8yment~ An obligee shall 

cooperate with the department in: 

(1) identifying and locating the obligor:. 

(2) establi_?l:ing the paternity of a child; 

(3) obtaining support or any other payments due the 

obligee and child; and 

(4) obtaining reimbursement for previously paid public 

assistance, if any.'' 

Section 5. Section 40-5-205, MCA, is amended to read: 

"40-5-205~ Payment of support money collected to 

support enforcement and collections unit -- notice. If 

written--notiee--by--~he--dep8rtmen~-is-qiven the department 

gives written notice to the re~pensibie-person--or oblig?~ 
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to the clerk of the court, if--appropriate, or to an 

administrative agency that issued a support order, that the 

ehildren child for whom a support eb%~qat±on order exists 

are is receiving p~biie--assietenee services from the 

department, then any support money pei~-by-the-~e~son-o~ 

persone-reeponeible-for-ettppo~t-as-a-resdit--or--eny--aet±on 

sftali---be---pa±O---~~roa9~---the--sttpport--e~£o~eeme"t--and 

eolieet±on~-ttn±~-of-the-dep~rtment-o£-revenue must be paid 

to the department." 

Section 6. 

"40-5-206. 

Section 

Central 

40-5-206, MCA, is amended to read: 

unit for information and 

administration -- cooperation enjoined -- availability of 

records. (l) The department shall establish a central unit 

to serve as a registry for the receipt of information, for 

answering interstate inquiries concerning deserting parents, 

to coordinate and supervise departmental activities in 

relation to deserting parents, and to assure effective 

cooperation with law enforcement agencies. 

(2) ~e-e££eetttate-the-ptt~poses-o£--th±s--see~±on,--the 

d±rector--may-reqdest-from-statey-eounty,-and-toeai-aqene±es 

eii-±n£ormation-and-assi~t~nee-~s-authori~ed-by--th±~--p8rt• 

Aii---state7 ---eounty,--and--e±ty--a9encies,--of£±eers,--and 

empioyees-shatl-eooperate-in-the--loeation--of--parents--who 

have--8bandoned--o~--deserted--or--are--£a±l±n9--to--su~port 

eh~i~ren-reee±v±ng-pubiie-aeeietanee-and--ehalt--on--request 

-12-
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~~pply---~he---depar~M~nt--wi~~--all--informatien--a~a±~abie 

reZat±ve-to--tne--loeatton,--income,--~nd--preper~y--of--the 

~aren~a. If services are provided to a child under thi~ 

part, the department may request and all state, county, and 

city agencies, officers, an~ employees must provide on 

request any informatio~ concerning the location, income, and 

assets of an obligor. 

(3) Except as provided in 31-3-127, any records 

established pursuant to the provisions of this section are 

available only to the department, county attorneys, and 

courts having jurisdiction in support and abandonment 

proceedings or actions or agencies in other states engaged 

in the enforcement of support of minor children as 

authorized by the rules of the department and by the 

provisions of the federal Social Security Act. 11 

Section 7. Section 40-5-207, MCA, is amended to read: 

"40-5-207. Department authorized to enforce 

maintenance awards. Whe~ !f a judgment or order creating a 

child support obligation also contains a judgment or order 

for the support of a spouse or former spouse a~d-~he-former 

~pott~e who is the custodial parent of the child, the 

department may collect and enforce spousal support under 

this part. 11 

Section 8. Section 40-5-208, MCA, is amended to read: 

"40-5-208. Medical support obligation enforcement. (1) 
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In aii-proeeedinq9 any proceeding initiated pursuant to this 

part, the department shall require parent~-ob±igated-to-pey 

e"iid-support the obligor to secure and maintain health 

insurance coverage for each dependent child, at a cost not 

to exceed 5% of net income, whenever such health insurance 

is available through ~heir the obligor's employment. 

However, if a eotlrt-of-eompete~t-;tlr±~dietio~-~~~-entered-en 

support order e~tabr~~"in9-e-ettr~ent-~ttppo~t-ob!iqation--~nd 

ha~--erdered--t"e--obii9ated--parent--to-~eettre-and-maintain 

health-in~ttranee-eovere9e-E~r-eeeh-dependent-ehird, has been 

entered that also orders the obligor to secure and maintain 

health insurance coverage for the child, the department 

shall enforce the obligation as ordered by-the-eottrt. 

(2) If the department determines that an obligated 

parent obligor has failed to maintain health insurance 

coverage required by the a support order of--e--eotlrt--of 

eompetent-jttri~dietion-or-an-adm±~i~trative-e9eney-empowered 

to--enter--stle"--order,it may issue a notice commanding the 

parent obligor to appear at a hearing held by the department 

and show cause why a sum of not more than $100 should not 

be assessed for each month health insurance coverage is not 

secured or maintained. If the department finds, after 

hearing or the obli~or's failure to appear, that the obligor 

has not secured or maintained health insurance coverage "a~ 

not-bee~-seettred-or-ma±nta±ned in accordance with the eottrt 
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or--admini~trst±ve support order, the department may assess 

against the eb%~ge~ed-pareft~ obligor not more than $100 for 

each month health insurance coverage has not been secured or 

maintained. Such amounts may be enforced by warrant for 

distraint provided for in 40-5-241. 

(3) Whenever-an-obli9Bted-pa~ent If an obligor who has 

been served with notice under this section appears before 

the department and shows that health insurance coverage in 

accordance with the eoart-or-adm±~±strat±Ye support order: 

(a) has been secured and maintained continuously since 

the date of the order, the department shall dismiss the 

pending action; or 

(b) has not been secured or continuously maintained 

but such coverage is presently in effect, the department 

shall suspend the pending action for a period of 12 months. 

{4) At the end of the suspension period, the 

department may schedule a hearing. If at this hearing the 

department finds that during the suspension period health 

insurance coverage: 

(a) has been continuously maintained, the department 

shall dismiss the pending action and the ob%ige~e~-~8~e~~ 

obligor will not be assessed under this section; or 

(b) has not been continuously maintained, the 

department may enter a final order requiring the ebli~a~ed 

~e~e~~ obligor to pay the sum assessed in accordance with 
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this section fer each month coverage was not maintained. 

(5) Any amounts collected pursuant to this section 

must be returned to the general fund to help offset 

expenditures for medicaid." 

Section 9. Section 40-5-213, MCA, is amended to read: 

•40-5-213. Financial statements by ~ore"t---whose 

ab~enee--i~--besis--e£--applieatio~--Eor--~~b~ie--o~~~~tanee 

obligor -- penalty. (1) Any--parent--in--the--~tate--who~e 

absenee--~s-the-ba~is-npon-whieh-a~-appiieatie"-is-£ii~~-fer 

pttbiie--a~3~~tenee--on--behaiE--of--a--ehiid--~heli If the 

depart~en~ is providing child support enforcement services 

under this part and has reasonable cause to believe that a 

support ob~igation is owed, an obligor, upon written 

request, shall complete a statement, under oath, sta~~~~he 

obligor's: 

~ e~-ki8 current monthly incomerl 

i£1 his total income over the past 36 months,l 

1£l the number of dependents for whom ke the obligor 

is providing supportrL 

~l the amount he the obligor is contributing 

re9~~ar~y toward the support of a±±--ehiidren--fer--whom 

appr~ea~~o"--£er--~~eh--ass±~tanee-is-made7 a child f~--~hom 

the department is providing servi_ces: 

1!1 hie current monthly living expenses,L and 

1!1 all other information pertinent to determi"in9-his 
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ae~i~ty-~o-ettpport-hie--eh~id~en.--~he--~~ateme~t--~ha~%--be 

provid~d-ttpen-a-demand-made-~y-the-departmento-f£-e~~ietan~e 

ba~ed--ttpon--the--appi±eation--i~--granted--on-behal£-of-the 

eh±id,-edditional-~tatements-ehall-be-filed-ae--reqtt±red--by 

the-department-ttntil-the-ehild-is-no-longer-reeetvin~-pttblie 

aeeietanee the obligor's financial condition. 

(2) The department may require additional financial 

statements from the obligor during the period the department 

is providing services to the child. 

t%tl!l Failure to comply with this section is a 

misdemeanor." 

Section 10. Section 40-5-221, MCA, is amended to read: 

"40-5-221. Debt to state by nae~~ai--or--adopt~~e 

parents obligor -- limitations. {l) Except as provided in 

subsection (2), any payment of public assistance money made 

to or for the benefit of any-dependene-eh±id-or--eht~dren ~ 

child creates a debt due and owing the state of Montana by 

the re~pon~ibie-parene-or-parents obligor in an amount equal 

to the amount of public assistance money so paid. In the 

case of an obligor who is an adoptive parent or-parents, "o 

~debt for public assistance paid may ~ accrue prior to 

the date of adoption. 

(2) Where--ehere--ha~--been--a--di~triet--ee~rt--order 

e~eablished7 --ehe--debt--shall--be--limieed--to--the--amo~ne 

pro~±ded--for--by--the--ordero If a support order has been 
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entered, the support debt created by this section may not 

exceed the amount of the order. 

(3) Where !f a child has been placed in foster care; 

and a written agreement for payment of support has--been 

entered--±nto--by--the--re~ponsible-pHrent-or-parent~ exists 

between the obligor and any state agency, the support debt 

shal!~~be is limited to the amount provided for in the 

agreement. However, if a eotlrt support order eor-stlpport is 

or has been entered, the provisions of the order shall 

prevail over the agreement. 

(4) The department shall adopt rules based on ability 

to pay, ~ith respect to the level of support to be provided 

for in such agreements or modifications of such agreements 

based on changed circumstances. 

(5) The department may establish and collect a debt 

created under 5his section in a proceeding that is in 

addition to and independent of the subrogation created by 

40-5-202(7) and the ass_~_gnment under 53-2-613." 

Section 11. Section 40-5-222, MCA, is amended to read: 

"40-5-222~ Support debt based upon ~tlbro9ae~on--to--or 

ass±gnment--ef--;tldgment support order -- notice -- eo"tent 

contents --action to collect. (l} The department may issue a 

notice of a support debt accrued or accruing based upon 

~~brogat±en--to--or--~ssignmen~-of-the-;tld9ment-ereated-by-a 

d±~tr±et-eo~rt a support order. The notice may be served 
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upon the debtor obligor in the manner prescribed for the 

service of a summons in a civil action in accordance with 

the provisions of the Montana Rules of Civil Procedure, 

demanding payment within 39 20 days of the date of receipt. 

(2) The notice of debt shall include: 

(a) a statement of the support debt accrued or 

accruing, computable on the amount required to be paid under 

any ~~~~r~et-eo~rt support order ~o-vkieh-~he-dep~rtment--±~ 

s~broqatea-or-has-an-a~stqned-iftteres~; 

{b) a statement that the property of the debtor is 

subject to collection action; 

(c) a statement that the property is subject to 

distraint and seizure and sale; 

(d) a statement that the net proceeds will be applied 

to the satisfaction of the support debt; and 

(e) a statement that the d~btor obligor is entitled to 

a fair hearing. 

(3) Action to collect the Stlbrogeted--or--a~~igfted 

support debt by distraint and seizure and sale shall-be is 

lawful afte~ 36 20 days from the date of service upon the 

debeo~ obligor or 39 20 days from the receipt or refusal by 

the debtor of the notice of debt. 

(4) Within 20 days of the date of service of notice of 

support debt, the debtor obligor may request a fair hearing 

as provided in 40-5-226.'' 
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Section 12. Section 40-5-223, MCA, is amended to read: 

•40-5-223. Notice of support liability based upon 

payment of public assistance notice contents 

collection warrant-- fair hearing. (l) In the absence of a 

district court order the department may issue a notice of a 

support liability accrued or accruing based upon payment of 

public assistance to or for the benefit of afty--dependent 

~hi~d--or--childreft ~_child. The notice of liability ~hail 

must be served upon the re~pon~±bie-parent obligor in the 

manner prescribed for the service of summons in a civil 

action, in accordance with the provisions of the Montana 

Rules of Civil Procedure. 

{2) The notice of liability shall include: 

(a) a statement of the support debt accrued or 

accruing, computable on the basis of the amount of public 

assistance previously paid and to be paid in the future; 

(b) a statement of the amount of the monthly public 

assistance payment; 

(c) a statement of the name of the r~e~pt~nt obligee 

and the name of the child or children for whom assistance is 

being paid; 

(d) a demand for immediate payment of the support debt 

or, in the alternative, a demand that the re~pon~ible-p&rent 

obligor make answer within 39 20 days of the date of service 

to the department stating defenses to liability under 
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40-5-221; 

(e) a statement that if no answer is made on or before 

39 20 days from the date of the service the support debt 

~hall must be assessed and determined subject to computation 

and is subject to collection action; 

(f) a statement that the property of the r~~PO"~ibie 

~a~ent obligor will be subject to distraint and seizure and 

sale. 

(3) If no answer is had by the department to the 

notice of liability on or before 39 20 days of the date of 

service, the support debt sba~l must be assessed and 

determined subject to the computation and the department may 

issue a warrant for distraint authorizing a collection 

action under this part. 

{4) If the ~espon~±b~e--parent oblige~, within 36 20 

days of the date of service of notice of liability, makes 

answer to the department alleging defenses to liability 

under 40-5-221, the ~espoft~ibYe-parent obligor may receive a 

fair hearing pursuant to 40-5-226. The decision of the 

department in the hearing shall must establish the obligor's 

obligation of-~he-responstble-~a~eftt, if any, for repayment 

of public assistance funds spent to date as an assessed and 

determined support debt.'' 

Section 13. Section 40-5-224, MCA, is amended to read: 

"40-5-224. Finding of support liability based upon 
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payment of public assistance -- warrant for distraint 

bond to release warrant -- action to collect. {1) If the 

department reasonably believes that the parent obligor is 

not a resident of this state or is about to move from this 

state or has concealed himself, absconded, absented himself 

or has removed or is about to remove, secrete, waste, or 

otherwise dispose of property which could be made subject to 

collection action to satisfy the support debt, the 

department may issue 

40-5-241 during the 

thereafter, whether 

a warrant for distraint pursuant to 

pendency of the fair hearing or 

or not appealed. No further action may 

be taken on the warrant until final determination after fair 

hearing a~rlfor or appeal. The department shall in-stteh-ea~es 

make and file in the record of the fair hearing an affidavit 

stating the reasons upon which the belief is founded. The 

~espon~ib±e-parent obligor may furnish a bond, not to exceed 

the amount of the support debt, during pendency of the 

hearing or thereafter, and in such case warrants issued 

sftaii ~ be released. If the decision resulting from the 

hearing is in favor of the responstb~e-pare~e obligor, all 

warrants issued ~hell must be released. 

{2) The department may commence action under the 

provisions of this part to collect the support debt on 

date of issuance of the decision resulting from 

hearing." 
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Section 14. Section 40-5-225, MCA, is amended to read: 

•40-5-225. Notice I!!U'UiJ----find:i-rtg of financial 

responsibility of-reepon~~b%e-parent -- temporary and final 

support obligations -- administrative procedure. (1) 1!1 ~n 

li~~--of--ehe--proeednre~-provided-in-+9-5-%~3-end-49-S-%%4, 

the In the absence of a support order, the department may7 

in--the--ab~enee--oE--a--distriet--eonrt-order, serve on-the 

re~ponsible-pBrent an obligor with a notice and--finding of 

financial responsibility alleging a child:s need for support 

and the amount of the need and requiring a-respon~ible 

p~rent the obligor to appear and show cause at a hearing 

held by the department why the E±ndin9-of-liahiT±~y-ond-~he 

amo~ftt-oE-~~ppor~-iiah±i±ty-~ho~%d-not--be--f±na!Ty--ordered 

obligor should not be finally. ordered to pay the amount 

alleged in the notice. Th±s-ne~±ee-and-£inding-~hei±--reiate 

to--the--~~ppor~--deb~--aeer~ed--or-aeer~ing-ttnder-th±~-part 

andfor-Title-53r-ehapter-4,-±neltld±ng-per±odie--payments--to 

be--made--i~--the-fnt~re-for-the-period-of-time-any-eh±id-of 

the-respons~b±e-paren~-±s-in-needo-The-hear±ng-shaii-be-held 

p~rs~ant-to-th±s-part-and-the-r~les-of-the-department,-whieh 

3hali-provide-for-a-fa±r-hear±ngo 

{b) The notice ~ust state: 

{i) the names of the obligee and child; 

(ii) the amount of current and future support to be 

paid each month for the child; 
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(iii} that if the obligor does not file a written 

answer within 20 days from the date of service or refusal of 

service, the amount in the notice must be finally ordered; 

(iv) that the obligor is entitled to a fair hearing 

under 40-5-226. 

(2) ~he-notiee-and-f±nd±ng-o£-r±naneia±-re~ponsibii~ty 

~hai%-be-~erved--ift--the--~ame--manne~--pre~eribed--£or--the 

~erviee--o£--a-~ttmmon~-in-a-e~v~±-aet~on,-±ft-aeeordanee-with 

the-provi~±ons-of-the-Mofttana-R~les-of-e±v±i-Proeedttreo--Any 

~e~pon~ib±e--parent--who--ob;eets--to-ail-or-any-part-oE-the 

not±ee-and-f±ndin9-~ha±±-have-the-ri9ht-for-not-more-than-39 

days-£rom-the-date--of--serviee--to--reqtles~--in--wrtting--e 

heari~9r-notiee-of-whieh-~ha±i-be-~er~ed-tlpo~-the-department 

per~onaily-or-by-reg±stered-or-eer~ified-mai±.-!f-no-reqtlest 

is--made,-the-not±ee-and-f±nding-of-finaneiai-respon~ibi±ity 

beeome~-fina±.-~f-a-reqHe~t-±s-made1-the-exectlt±on-of-notiee 

and-findin9-of--finaneiei--respon~±bi%ity--sha±±--be--stayed 

pend±ng-the-dec±~±on-on-stleh-hear±n~-or-any-d±~eet-appea%-to 

the--eottrts--from--the-dee±s±ono If, prior to the service of 

the notice under this section, the department has 

information concerning the obligor's financial condition, 

the department's allegation of the obligor's monthly support 

responsibility must be _based on the scale of suggested 

minimum contributio~~~der 40 5 214. If such informdtion is 

unknown to the d~Eartment, the allegations of the obligor's 
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monthly support responsibility must be based on the greater 

of: 

(a) the amount of public assistance payable under 

Title 53, chapter 4; or 

(b) the alleged need. 

(3) ~h~-notiee-and-findtn9-of-f±naneia~-~e~pon~±b±iity 

~hell-ineiude~ 

tat--t~e--amo~nt--the--department--ha~--dete~m±ned--the 

~e~pen~~ble---parent--owes7--the--s~pport--debt--aeerued--or 

aeertl±ng 7-and,-as-a~propriate,-tne-amount-to-be-pa±d-tnereon 

eaeh-Montn,-ai%-eomputable-on-the-basis-o£-tne-amotlnt-of-the 

montnly-pubi±e-assistanee-payment-previoMely--pa±d--or--need 

alleged-and-the-ability-of-the-responsible-parent-to-pay-all 

or-any-portion-of-the-debt; 

tbt--a--statemeftt--o£--the--name--of--tfte--reeipieft~-0~ 

etls~od±~n-~nd-the-neme-of-a~y-ehild-£or-whom--es~i~tanee--is 

bein~--~aid-or-need-±s-~lle~ed;-or-a-stetement-o£-the-amottnt 

of-periodic-£ttttt~e--sttppe~t--payments--for--whieh--finaftei~l 

~espons±bility-is-fo~nd; 

tet--a-statement-that-the-~esponsible-pa~ent-may-objeet 

to--a%1--or-any-part-o£-the-notiee-and-finding-and-reqttest-a 

hearin9-to-show-eatlse-why-he-sho~id-not-be-determined-to--be 

liable-for-any-or-all-o£-the-past-and-ftlt~re-debt-determined 

and-the-amotlnt-to-be-paid-thereon; 

tdt--a--statement--that-if-the-re~ponsible-parent-fails 
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to-reqtte~t-e-hearing,-the-sttppo~t-debt-end--payments--~tated 

in--the--notiee--and--£indin9,--inclttding--periodie--sttpport 

payments-in-the-£tttttre7 -shali-be-assessed,--determinedr--and 

ordered--by--the-department-and-that-this-debt-is-sttbjeet-to 

eoi%eetien-aetion; 

tet--a-~tat~men~--~ha~--the--property--o£--the--Cebto~, 

w±thottt--fttr~her--ad~anee-notiee-or-hear±n9r-w~±±-be-~ttbjeet 

ta-distraint-and-se~~tlre-and-saie-to-~atis£y--the--debto If 

the ob_ligor objects to tht:: notice, the obligor shall file a 

written answer: with t;he department withif!_ 20 days from the 

date of service or refusal of service. If the department 

receives a timely answer, it shall conduct a fair hearing 

under 40-S-226. If the department does not receive a timely 

answer, it shall order the obligor to pay the amount stated 

in the notice. 

(4) (a) If a support action i.~ pending in district 

court and a temporar-y or permanent support obligation has 

not been ordered, the department may issue to the obligor a 

notice of temporary support obligation. 

(b) The notice must contain: 

(i) the names of the child and the person or agency 

having the custodial care of the child; 

(ii) an amount for temporary monthl~ support determined 

as provided in subsection {2); 

{iii) a statement that the obligor may request a 
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hearing at which the obligor may show that a different 

support amount is appropriate or that establishment of a 

support obligation is inappropriate under the circumstances. 

The hearing must be conducted in accordance with the 

procedures of 40-5-226. 

(iv) a statement that a hearing must be requested in 

writing within 10 days of receipt of the notice or the order 

for a temporary support order will be entered in the amount 

stated in the notice; and 

(v) a statement that the temporary support order will 

terminate upon the entry of a district court support order. 

!.f__~he district court order is retroactive, any amount paid 

for a particular period under the temporary support order 

must be credited against the amounts due under the dis_~ r ict 

court order for the same period, but excess amounts may not 

be refunded. If the district court determines that a 

periodic support obligation is not proper, any amount paid 

under the temporary support order must be refunded to the 

obligor. 

(5) (a) If a temporary sup~rt order is entered or if 

proceedings are commenced under this se~~ion for a married 

obligor, the department shall vacate~ ___ s~~ order or 

dismiss any proceeding under this part if it finds that the 

parties to the marriage have: 

i_~L. reconciled without the marriage having been 
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dissolved; 

{ii) made joint application to the department to vacate 

the order or dismiss the proceeding; and 

(iii) provided proof that the marriage has been 

resumed. 

(b) The department may not vacate a support order or 

dismiss a proceeding under this subsection (5) if it 

determines t~at the rights of a third person or the child 

are affected. The department may issue a new notice under 

this section if the parties subsequently separate. 

(6) Any notice of financial responsibility and the 

notice of temporary support oblij!ation must be served in the 

same manner prescribed for the service of a summons in civil 

action in accordance with the Montana Rules of Civil 

P.rocedure." 

Section 15. Section 40-5-226, MCA, is amended to read: 

"40-5-226. Administrative hearing -- nature place 

time -- determinations -- failure to appear -- entry of 

£±nding~ final decision and order. {1) The administrative 

hearing is defined as a "contested case''. 

(2) ~he At the discretion of the hearing officer, the 

administrative hearing may be held~ 

~ in the county of residence or other county 

convenient to the ~e~po~~ib~e-parent obligor or obligee; or 

(b) in the county in which the department oc any of 
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its offices are located. 

(3) If a hearing is requested, it ~hall must be 

scheduled within 39 20 days. 

(4) The hearing officer shall determine the liability 

and responsibility, if any, of the a~leged-respon~±ble 

pa~ent obligor under 48-5-iil-and-shal;-also--dete~mine--tne 

amo~nt--o£--~er~ed~e--~yment~--to--be-made-to-~at±s£y-pa~t7 

present,-or-Euttlre-l±ab±lity-tlnder-•e-5-i%±o-£n-ma~±ng-the~e 

determinat±on~,-the-hear±ng-o££±eer--shall--±nel~de--±n--h±s 

eons±derat±on--the--~eale-of-stlggested-m±nimum-contr±btlt±on~ 

adopted-tlnder-49-5-%14 the notice and shall enter a final 

decision and order in accordance with such determination. 

(5) If the respon~ible-parent obligor fails to appear 

at the hearing or fails to timely request a hearing, Hpon--~ 

showing--of--ya%±d--~e~~±ee, the hearing officer, upon a 

showing of valid service, shall enter a decision and order 

declaring the s~pport--debt--and-payment-provt~tons amount 

stated in the notice and-£±nding-o£-£inaneta!-reeponsibiiity 

to--be--a~sessed7 --determined7--and--s~b;eet--to--eo%%eetion 

aetion';"---With±n·---39--days--o£--el'\try--o£--t:he--ordll!r 7 --the 

responsibie-parent-m8y-petition-the-department-to-vaeate-the 

Order-Hpen-a-showin~-o£-any-o£-the-q~OHI'\ds-enttmerated-in-the 

Montana-RH!es-o£-€ivil-Proeea~re to be final. 

(6) In a hearing to determine financial 

responsibility, the monthly support responsibility must be 
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determined in accordance with_~-- the evidence presente~ ___ and 

with reference to the scale of suggested minimum 

contributions under 40-5-214. The hearing officer is not 

limited to the amounts stated in the notice. 

t6t(7) Within 20 days of the hearing, ~he the hearing 

officer shall,--with±n--i&--dey~--o£--the--hearing7 enter 

r±ndingsr--eone%~~io~~,--and--a--£inai--dee±~ion-de~erminin9 

i±ab±~i~y-and-~esponsib±iity-andfor-rHe~re-pe~iodie--snppore 

paymenes a final decison and order. The determination of the 

hearing officer entered--~ttrs~ant-to-thi~-~eetion-ehall-be 

entered-as-an-order--nnie~s--stteh--£indin9s--are--set--aside 

pnrstlant--to-49-5-i53-and-~hai~-iimit-the-s~pport-debt-ttnder 

46-S-??%-to-the-amottnts-stated-in-the-deeis±on constitutes a 

final agency decision, subject to judicial review under 

40-5-253 and the provisions of the Montana Administrative 

Procedure Act. 

t~t~ ~he-deeis±on-establishing-liability-and-·-£~tttre 

periodie--s~pport--payments--is--s~perseded--ttpon-ent~y-o£-a 

d±str±et-eoHrt-order-£or-stlpport-to-the-extent-the--di~triet 

eoHrt--order--is--±neon~±stent--w±th--the--hearing--order-or 

dee±sion;-in-the-absenee--o£--a--distriet--eottrt--order--the 

responsibie--pareft~-may-petition-the-dep8rtmen~-£or-issnanee 

of-an-order-to-appear-and-show-cattse-based-on-a--~how~~g--o£ 

good--eaHSe--and-m8tet±a~-ehenge-of-eiretlmstanee~-~o-~e~tlire 

the-ot"er-par~y-to-appear-and-show-eatlse--why--the--dee±$±on 
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pre¥ioHsly-ente~ed-~he~ld-not-be-proepe~t~ve%y-modifiedo-~he 

er~er--to--appear-and-show-ea~ee-to9ether-v~th-a-eopy-of-the 

aff~davit-ttpon-whieh-the-or~er-i~-based-sha!!-be--served--by 

the--pet~tioning--party-on-the-nonmoving-party-±n-the-manner 

of-a-sHmmone-in-a-eivil-aetiono-A-hearin~-shall-be-eet ~ 

support order is established under this part, any party may 

file a verified petition with the department alleging facts 

constituting a material change of circumstances. Upon the 

filing of such petition, the department shall issue an order 

to the nonpetitioning party to appear and show cause why the 

decision previously entered should not be prospectively 

modified. The order to appear and show cause, together with 

a copy of the verified petition, must be served b~ 

petitioner upon all other parties -~n the manner provided ___ ~ 

this part. Upon receipt of proof of service, the departmen~ 

shall schedule a hearing not less than 15 or more than 30 

days from the date of service, unless extended for good 

cause shown. Prospective modification may be ordered but 

only upon a showing of good cause and material change of 

circumstances. 

t8t--~he--depa~tme~ty--±~--±ts-ori9inat-de~erm±~~tiofts, 

ftftd-the-hearing-of~ieer,-i~-ma~±~g-determinat±ofts--ba~ed--on 

eb;eetions--to--origina;--determ±nations--or-on-petitions-to 

modify7--~ha~%--eon~±der--the--~~andards---promtllgated---for 

determ±nation-o£-stlpport-paymente-tteed-by-the-d±str±et-eottrt 
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o£-the-eo~nty-of-residenee-o£-the-reepons±ble-parentT 

(9) Bebts A support debt determined pursuant to this 

section,-aeer~ed-and-not-paid,-are is subject to collection 

action tt~d~~--~h~s-part without further necessity of action 

by the hearing officer. 

{10) A support debt or a support responsibility 

determined under this part by reason of the obligor's 

failure to request a hearing under this part or failure to 

appear at a scheduled hearing may be vacated~ upon the 

motion of an obligor, by the hearing officer within the time 

provided and upon a showing of any of the grounds enumerated 

in the Montana Rules of Civil Procedure.'' 

Section 16. section 40-5-241 ~ MCA, is amended to read: 

•40-5-241. Warrant for distraint. ill cph-t-rty-one 

Twenty-one days after receipt or refusal of ~ notice of ~ 

support debt under provisions of 40-5-222 or 3i 21 days 

after service of notice of a support debt or as otherwise 

appropriate under the provisions of 40-5-223 and 40-5-224, 

the department may issue a warrant for distraint based on 

the amount of the support debt. 

i~l The warrant is subject to ~-~·--_E~ovisions of this 

part and the provisions of 15-1-701~ 15-1-704, 15-1-708, and 

15-1-709~ with references to "tax'' taken to mean "support 

debt" and references to ''taxpayer'' taken to mean nperso~ 

oving--~he--sttppert-debtlly-a~-weii-as-~he-provi~±ons-of-th±s 

-32-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0354/01 

part: "obligor"." 

Section 17. Section 40-5-242, MCA, is amended to read: 

"40-5-242. Civil liability upon failure to comply with 

warrant or to honor assignment of wages. Sh~d}d-efty--p~r~oft; 

£irm,--eorporet:ion,--aeeoeiat:ion,--poli~teal-sttbdivision7 -or 

department:-oE-t:he-state-fa±l-or-reftt~e-eo--deliver--properey 

p~r~oant:-t:o-t:he-ordert-or-a£ter-aetttai-notiee-of-filin9-o£-a 

stlpport--iien,--pay-over,-release,-sell;-transfer;-or-eonvey 

real-or-personal-property-sobjeet-to-a-sttpport--lien--t:o--or 

for--t:he--benefit-o£-the-~e~tor-or-any-other-per~on;-or-fail 

or-refttse-to-surrender-~pon-demand-property-distrained-~~der 

49-S-~4%-er-£a±i-or-~e£~~e-to-~efto~-8n-assiqnment--o£--waqe~ 

~re~eneed---by---~be---depsrtment,---the ~ person, firm, 

corporation, 

department of 

association, political subdivision, 

the state is liable to the department 

or 

in an 

amount equal to 100% of the value of the support debt whieb 

that is the basis of the distraint or assignment of wages or 

the value of the distrained property, whichever is less, 

together with costs, interest, and reasonable attorney fees~ 

if the person or entity: 

{1) fails or refuses to deliver property pursuant to 

the order; 

(2) pays over, releases, sells, transfers, or conveys 

real or personal property subject to a support lien, to or 

for the benefit of the obligor, after the person or entity 
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r~ceives actual notice of filing of the support lien; 

(3) fails or refuses to surrender upon demand property 

distrained under 40-5-241; or 

(4) fails or refuses to honor an assignment of wages 

presented by the department." 

Section 18. Section 40-5-243, MCA, is amended to read: 

"40-5-243. Release of excess to ~~bte~ obligor. 

Whene~e~ !f any person, firm, corporation, association, 

political subdivision, or department of the state has in its 

possession earnings, deposits, accounts, or balances in 

excess of the amount of the debt claimed by the department 

plus $100, that person7--£irm,--eorporatien,-a~~oeiationr 

pe~itieai-8tlb~ivision,-or-department-o£-tke-state or entity 

may7--without--liability-~ftde~-thi~-pare 7 release the excess 

to the aebtor obligor without liability under this part." 

Section 19. Section 40-5-244, MCA, is amended to read: 

"40-5-244. Banks and savings and loan associations 

service effective only as to branch office served. In the 

case of a bank, bank association, mutual savings bank, or 

savings and loan association maintaining branch offices, 

service of any notice or document authorized by this part is 

only effective as to the accounts, credits, or other 

personal property of the debtor obligor in the particular 

branch upon which service is made. 11 

Section 20. Section 40-5-246, MCI\, is amended to read: 
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•40-5-246. Release of distraint and return of seized 

property effect. ~he At any time, the department may at 

~ny-time release a distraint on all or part of the property 

of the Oeb~e~ obligor or order the return of seized property 

without liability, if assurance of payment is determined to 

be adequate by the department or if the action will 

facilitate the collection of the debt. The release or return 

does not operate to prevent future action to collect from 

the same or other property." 

Section 21. Section 40-5-251, MCA, is amended to read: 

"40-5-251. Debt payment schedule. ~he At_ any time 

after notice to the obligor, the department may a~-afty-time 

aft~~-ftot±ee-to-the-8ebtor set or reset a level and schedule 

of payments to-be paid upon the debt consistent with the 

income, earning capacity, and resources of the debtor 

obligor." 

Section 22. Section 40-5-252, MCA, is amended to read: 

"40-5-252. Interest on debts due waiver. 1.!1. 
~~t~re~t The department may collect interest on any support 

debt due and owing to th~-department it at the statutory 

interest rate payable on judgments recovered in the courts 

of this state ~nder--49-S-~~r--may--be--eo±ieeted--by-the 

departme~t. 

ill No provision of this part may be construed to 

require the department to maintain interest balance due 
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accounts~r-and-±nterest-may-be-waived-by-the-Oe~artme"t' The 

department may waive interest if waiver would facilitate the 

collection of the debt." 

Section 23. Section 40-5-253, MCA, is amended to read: 

6 40-5-253. Administrative findings and order 

administrative remedies -- judicial review. {1) It is the 

intent of this part that administrative findings and orders 

be subject to judicial review~ but th8t administrative 

remedies must be exhausted prior to judicial review. The 

administrative procedures described in this part are subject 

to review in the appropriate district court. Such review 

~h~r~ must be conducted pursuant to the Montana 

Administrative Procedure Act. Upon a showing by the 

department that administrative remedies have not been 

exhausted, the district court shall refuse review until such 

remedies are exhausted. 

(2) Nothing in this part may be construed to abridge 

or in any way affect the d~£e"d8nt~~ obligor's right to 

counsel during any and all judicial or administrative 

proceedings pursuant to this part.'' 

Section 24. Section 40-S-254, MCA, is amended to read: 

"40-5-254. Statutory limitations. eebts Support debts 

ensuing as a result of determinations made through the 

administrative procedures described in this part are subject 

to statutory limitations as set forth in Title 27, chapter 
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2." 

Section 25. Section 40-5-255, MCA, is amended to read: 

"40-5-255. Charging off child suppo~t debts as 

uncollectible. 1!l Any support debt due the department from 

a-respo"s+bTe-pareft~-er-former-spo~se an obligor, which debt 

the department determines uncollectibleL may be transferred 

from accounts receivable to a suspense account and cease to 

be accounted as an asset. f"-~"e-~•e"t If a warrant for 

distraint has been filed and the support debt has 

the subsequently been charged off as uncollectible, 

department shall issue a release of lien. 

~ At any time after 6 years from the date a 

debt was incurred, the department may charge 

support 

off as 

uncollectible any support debt upon which the department 

finds there is no available, practical, or lawful means by 

which the support debt may be collected. No proceedings or 

action under the provisions of this part may be begun after 

expiration of the 6-year period to institute collection of a 

support debt. Nothing herein may be construed to render 

invalid or nonactianable a warrant for distraint filed with 

the clerk of court prior to the expiration of the 6-year 

period or an assignment of earnings executed prior to the 

expiration of the 6-year period. 11 

Section 26. section 40-5-257, MCA, is amended to read: 

"40-5-257. Assignment of earnings to be honored 
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effect. 1!1 Any person, firm, corporation, association, 

political subdivision, or department of the state employing 

a-p~reo~-owi~g-a-stlpport-debt-or-obtigat±o~ an_~b.~~~-~ shall 

honor, according to its terms, a duly executed assignment of 

earnings, whether executed voluntarily or pursuant to eo~rt 

a support order, presented by the department a~--a--plan--eo 

eatiefy--or--re~±~e--a--stlp~ore--debt--or--ob±iqae±o". This 

requirement to honor the assignment of earnings and the 

assignment of earnings 

earnings are to be paid 

itself are applicable whether the 

presently or 1n the future and 

continue in force until released in writing by the 

depar trnent. 

Ill Payment of money pursuant to an assignment of 

earnings presented 

acquittance under any 

by the department serves as full 

contract of employment. The state 

shall defend and hold harmless any action taken pursuant to 

the assignment of earnings. The department ~~aii--be is 

released from liability for improper receipt of money under 

an assignment of earnings upon return of any money so 

received.'' 

Section 27. Extension of authority. Any existing 

authority to make rules on the subject of the provisions of 

(this act) is extended to the provisions of [this act]. 

Section 28. Severability. If a part of [this act] is 

invalid, all valid parts that are severable from the invalid 
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l part remain in effect. If a part of [this act) is invalid 

2 in one or more of its applications, the part remains in 

3 effect in all valid applications that are severable from the 

4 invalid applications. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB042, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act to generally revise the laws relating to the administrative enforcement of child support to conform the laws 
to federal regulations; providing an automatic extension of services upon termination of public assistance; granting 
equal status to non-public assistance cases; decreasing the response times for administrative procedures; and 
providing for temporary support orders. 

ASSUMPTIONS: 
1. In FY90 the nonpublic assistance child support enforcement caseload will increase by 2,900 

levels and in FY91 the increase will be 4,900 cases above current levels. 
cases above current 

2. 

3. 

The public assistance caseload for which health insurance will be purchased will be 233 in 
FY91 based on the following assumptions: 

FY90 and 242 in 

a. Total AFDC caseload will be 9,868 in FY90 and 10,263 in FY91. 
b. Of the total cases, 42% will be women 
c. Thirty percent of the AFDC cases were 
d. Employer group health insurance could 

but of the number that could provide 
the absent fathers (78 in FY90 and 81 

e. There are two children per AFDC case. 

with children whose paternity has been established. 
paternity is established will receive child support. 
be provided in 25% of the cases where paternity has been established 
insurance only 75% will provide such coverage. The remainder of 
in FY91) will be assessed the $100 monthly fee. 

Private health insurance will cover only 60% of the health care costs covered by Medicaid. The state will 
still fund dental and drug health coverage for AFDC cases where health insurance is provided by the absent 
father. 

4. The average Medicaid cost per AFDC child is $750 per year. 
5. The Department of Revenue will impose and collect the $100 fee for nonpayment of health insurance costs. 
6. The Department of Revenue will need 6.0 FTE in FY90 (2.0 FTE at grade 9 and 4.0 FTE at grade 12). 
7. The Department of Revenue will need an additional 4.0 FTE in FY91 ~2.0 FTE at grade 9 and 2.0 FTE at grade 

12) for a total of 10.0 new FTE in FY91. 
8. The federal government will pay 68% of the administrative costs until October, 1989, and 66% after that time. 
9. Federal government incentive payments will be 7% of collections or $63,530 in FY90 and $107,345 for FY91. 
10. Noncompliance with this requirement could result in sanctions from 1% to 5% of the federal share of AFDC 

program funds. If a 1% sanction is applied, it would represent a reduction of $270,663 in federal AFDC 
funding while a 5% sanction would represent a reduction of $1,353,314 in funding. It is assumed that the 
proposal will allow the state to avoid federal sanctions in the areas referenced by this proposal. 

t:dJ 1/;r/J J'', ---- / ' 
i ' ' ~ / 
, IX~>--t!·:,., 1 -~-<;? 2-.---. 

RAY BUDGET DIRECTOR DATE DOROTHY ECK, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for SB042, Introduced 
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Fiscal Note Request, SB042 as introduced 
F'orm BD-15 
Page 2 

FISCAL IMPACT: 
FY90 

Expenditures: Current Law Proposed Law 
SRS 

Benefits $ 209,700 $ 0 
Revenue 

Personal Services 0 124,129 
Operating Expense 0 60,664 
Capital Outlay 0 12 1 793 

TOTAL $ 209,700 $ 197,586 

Funding: 
General Fund $ 60,457 $ 66,024 
Federal Funds 149,243 131 1562 

TOTAL $ 209,700 $ 197,586 

Revenue Impact: 

General Fund: 
Federal Incentive $ 0 $ 63,530 

Payment 
Health Insurance 0 46,800 

Sanctions 
TOTAL $ 0 $ 110,330 

Net General Fund Impact: 

FY91 
Difference Current Law Proposed Law Difference 

($209,700) $217,800 $ 0 ($217.800) 

124,129 0 203,940 203,940 
60,664 0 83,020 83,020 
12 2 793 0 0 0 

($ 12,114) $217,800 $ 286,960 $ 69,160 

$ 5,567 $ 62,530 $ 97,566 $ 35,036 
(171681) 155,270 189 1 394 34!124 

($ 12,114) $217,800 $ 286,960 $ 69,160 

$ 63,530 $ 0 $ 107,345 $107,345 

46,800 0 95,400 95,400 

$ 110,330 $ 0 $ 202,745 $202,745 

$ 104,763 $133,585 

s 13 'IZ. 



STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB042 (revised fiscal note), as 
introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act to generally revise the laws relating to the administrative enforcement of child support to conform the laws 
to federal regulations; providing an automatic extension of services upon termination of public assistance; granting 
equal status to non-public assistance cases; decreasing the response times for administrative procedures; and 
providing for temporary support orders. 

ASSUMPTIONS: 
1. The first year the non-public assistance caseload will increase by 2900 cases above current levels. 
2. The second year the non-public assistance caseload will increase by 4900 cases above current levels. 
3. At 500 cases per FTE, there will be 6 additional FTE the first year; 2 at grade 9 and 4 at grade 12. 
4. Four more FTE will be required the second year; 2 at grade 9 and 2 at grade 12; for a total of 10 new 

positions. 
5. These positions will be hired at step 2; there will be no wage increase in the biennium; fringe benefits will 

6. 

7. 

8. 
9. 

be 21.94% the first year and 22.23% the second year. 
There will be a one-time data processing cost of $11,200 to change the system. 
quarter of FY90. 

This will be done in the first 

The federal government covers 68% of total administrative costs until October, 1989; after that time the 
federal government will cover 66% of costs. (The additional administrative expense shown below reflects 
the state portion only.) 
Department collections will be $907,577 the first year and $1,533,498 the second year. 
Federal government incentive payments (these are based on cost-effectiveness ratios) will be 7% of 
collections, or $63,530 for the first year and $107,345 for the second year. 

10. Under current law the department does not provide medical support obligation enforcement, and would not under 
the proposed law. 

11. Noncompliance with this requirement could result in IV-A federal funding graduated sanctions 
5%. If a 1% sanction is applied, it would represent a reduction of $270,663 in federal AFDC 
sanction is applied, it would represent a reduction of $1,353,314 in funding. It is assumed 
allow the state to avoid federal sanctions in the areas referenced by this proposal. 

ranging from 
funding. If 
the proposal 

1% to 
a 5% 
will 
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DATE 
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Fiscal Note Request, SB042 (revised fiscal note), as introduced 
Form BD-15 
Page 2 

FISCAL IMPACT: FY '90 
Revenue Impact: Current Law f_roposed Law Difference 

Fed. Govt. Incentive 
Payment $ 0 $ 63,530 $ 63,530 

FY 1 90 
Expenditure Impact: Current Law Proposed Law Difference 

Personal Services $ 0 $ 41,478 $ 41,478 
Operating Expense 0 20,271 20,271 
Capital Outlay 0 4 275 4 275 

TOTAL $ 0 $ 66,024 $ 66,024 

FY '91 
Current Law Proposed Law Difference 

$ 0 $ 107,345 $ 107,345 

FY 1 91 
Current Law ProEosed Law Difference 
$ 0 $ 69,340 $ 69,340 

0 28,227 28,227 
0 0 0 

$ 0 $ 97,566 $ 97,566 
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APPROVED BY COMMITTEE 
ON TAXATION 

STATEMENT OF INTENT 

SENATE BILL 42 

Senate Taxation Committee 

A statement of intent is required for Senate Bill No. 

42 because it amends several sections within Title 40, 

7 chapter 5, part 2, on child support enforcement services. 

8 These amendments are proposed to bring state law into 

9 compliance with federal law. The department of revenue is 

10 granted an extension of authority to adopt rules in 

11 accordance with this bill that conform with federal laws and 

12 regulations. 

13 The legislature intends that the department adopt rules 

14 that: 

15 (1} reduce aid to families with dependent children 

16 (AFDC} expenditures by ensuring that the parent or other 

17 person responsible pays for the care, support, or 

18 maintenance of a child under the provisions of 40-5-202(1); 

19 (2} ensure child enforcement services will continue to 

20 be provided to families that cease to receive public 

21 assistance under AFDC, without requiring an application or 

22 payment of a fee; 

23 (3} establish the terms and conditions of providing 

24 continued services for families no longer receiving public 

25 assistance; and 

~~· '"""'"••• counco 
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SB 0042/si 

(4) establish procedures for the discontinuance of 

child support services when the custodial parent: 

(a) ceases or fails to cooperate with the department 

as provided under 40-5-204; or 

(b) takes an action to prejudice the rights of the 

department under 40-5-202(4) and (5). 

SECOND READING 
-2-
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SENATE BILL NO. 42 

INTRODUCED BY ECK 

BY REQUEST OF THE DEPARTMENT OF REVENUE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO THE ADMINISTRATIVE ENFORCEMENT OF CHILD 

SUPPORT TO CONFORM THE LAWS TO 

PROVIDING AN AUTOMATIC EXTENSION 

FEDERAL REGULATIONS; 

OF SERVICES UPON 

TERMINATION OF PUBLIC ASSISTANCE; GRANTING EQUAL STATUS TO 

NONPUBLIC ASSISTANCE CASES; DECREASING THE RESPONSE TIMES 

FOR ADMINISTRATIVE 

SUPPORT ORDERS; AND 

PROCEDURES; PROVIDING FOR TEMPORARY 

40-5-208, 40-5-213, 

AMENDING 

40-5-221 

SECTIONS 40-5-201 THROUGH 

THROUGH 40-5-226, 40-5-241 

THROUGH 40-5-244, 40-5-246, 40-5-251 THROUGH 40-5-255, AND 

40-5-257, MCA. 11 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-5-201, MCA, is amended to read: 

"40-5-201. Definitions. As used in this part, 

following definitions apply: 

the 

{l) ''Child" or--lldepende~t--~hiidu means any person 

under 18 years of age who is not otherwise emancipated, 

self-~upporting, married, or a member of the armed forces of 

the United States and for whom: 

{a) support rights are assigned under 53-2-613; 
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(b) a public assi~tance payment has been m~~~ 

(c) child support enforcement services are beinq 

provided by the departrnent_under 40-S-f03; or 

1_9} a referral for interstate _ _services is received by 

the department, whether under the Revised Uniform Reciprocal 

Enforcement of Support Act or an interstate act ion r_equ_5"g 

~-a Title IV-D age~cy of another state. 

(2) noepartment'' means the department of revenue. 

{3) "Director'' means the director of the department cE 

revenue or his authorized rtpresentative. 

t4t--ne~epo~abie--ear~i~9~u--means--that--part--e£--th~ 

ea~n±ng~--of--any--±nd±~±dtlal--rema±n±n9-after-the-derl~e~±en 

£rom-those-earnin9~-of-any-amo~nt--re~tlired--by--~ew--te -be 

withheld-. 

t5t--uai~triet-eotlrt-orderu-mean3-any-jtld9ment-or-order 

o£-the-distriet-eonrt-o£-the-~tate-o£-Mentana-er-an-order-of 

a---eonrt--o£--appropriate--jnr±~dietion--o£--another--3tate 

orderin9-payment-o£-a-~et-er-determ±n~bie-emotlnt-of--snpport 

money-. 

t6t--uEarn±~9Sll--means-~ompensat~en-paid-or-payabte-for 

personai-~er~iees,-whether--denominated--e3--Wa9es,--~etary 7 

eommiss±on,--bonns,--or-otherw±se,-and-speetf±eaily-±nettldes 

per±od±e-payments-nnder-pen~io~-5r--retirement---pro9r~m~--er 

~n~nranee--po*±eies--of--any--type-.--llEe~ningsn-~pee~rieally 

tn~itlde~-aii-9atn--deri~ed--Erom--~apitalr--tabor,---or--bo~h 
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eembined,-~nei=d~ftg-pro£it-gained~tnro~gh-sale-or-eenve~sion 

e£-eapital-a3setso 

t7till_ "Need 11 medns the necessary costs of food, 

clothing, shelter, and medical care for the support of a 

~ependent child or children. 

(5) ''Obligee'' means: 

(a) a person to whom a duty of support is owed_9nd who 

lS receiving support enforcement services under this part; 

or 

(b) a publi~ agency of this or another state having 

the right to receive current or accrued support payments. 

~Obligor" means ~ person, including an alleged 

f9ther, who owes a duty of support. 

~arent" means the natural or ~doptive parent of a 

child. 

(8} "Public assistance" means any type of monetary or 

other assistance ~-~ child, including medical and foster 

care benefitsr-£ttrn±shed-to-a-pe~~on-by-a--~tate--or--eottney 

a9eney,-~ega~rltes3-of-~he-erigina~-~e~rce-ef-ehe-a~sietenee. 

The term inclu~e~ payments to meet the n~eds of a relative 

with whom the child is ~!yinq, if assistance has been 
~-------

furnished with r_espect to the child by a state or county 

agency of this st~te or any other stale. 

t9t--ARe~pons±bie-parentA-means-the-natttrei-or-adopti~e 

rorene-~f-e-dependent-ehildo 
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tl9tll "Support debt" or 11 support obligation" means 

the amount created by: 

(a) the--ettm-ereated-by the failure to provide support 

to a dependent child under the laws of this ~~Y other 

state or the-deeree-o£-eny-eottrt-o£-eppropriate-jtt~isdiet±on 

~rder±n9--e-sttm-t~-ee-pa±d-as-ehiid-ettppore a support ~rder; 

or 

(b) the-stlm-ereeted-by-a-deeree-or-order-o~-any--eotlrt 

o£--app~opr±ate--jtlrisd±et±eft--order±n~--a-~~m-to-oe-~atd-e~ 

spotl~al-ma~ftteftanee-tlnde~-ehepter-4 7 -pa~t-?,-oE--tni~--titie 

when a suppq_r.:t order for sp9usal maintena0~~ the Judgment 

or order requiring payment of maintena::ce also cJntains a 

judgment or order requiring payment of child support for a 

child of whom the person awarded maintenance is the 

custodial parent. 

(10) "Support order" means an order ~_9v!dinq a 

det~_rmi!lable amount for temporary o.!:__ fina_l periodic payment 

of funds f(Jr the support_ of a child, th~t is issued by: 

~_district court of this state; 

L~l~ court of appropriate jurisdiction ~f another 

§_tjlte; 

(c) an administrative agency purs·,Jant ~roceedings 

!:!!_ld~_r __ this part; or 

(d) an administrative agency of another stat_~ __ ...,is_~ 

!!_eu. r i !!.9_ func~ ion _process similar t()_ of the 
---~--

and those 
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department under this part. 

(ll) ''IV-D'' means the provisions of Title IV-0 of the 

Social Security Act and the regulations promulgated 

thereunder." 

Section 2. Section 40-5-202, MCA, is amended to read: 

"40-5-202. Department of revenue powers and duties 

regarding collection of support debt. (1) Whene~er--the 

depa~~ment--o£--~oeial--aftd--rehab~~it~t±on--~erv±ee~-o~-the 

depertment-oE-famiiy-~er~±ee~-~eeeives--an--appiieation--Eor 

pttbiie-a~~±~tanee-on-behat£-of-a-eh~ld-and-±t-appear~-to-the 

~at±sfaetion--o£--that--department--that--the-eh±id-has-been 

abendoned-by-h±5-parents;-the-eh±!~-and-one-parent-have-been 

abandoned-by-~he-o~her-parent;-or-the-parent-o~-other-per~en 

who--~e~--e--re~ponsibiiity--Eor--the--eare,---~tlpport,---or 

m4intenanee--o£--~~eh--eh~id-has-£aiied-or-ne9±eeted-to-9~ve 

proper-eere-or-stlpport--to--the--chiid7 --the--department--oE 

~oe~ai--and~-rehab±l±tat±on--~erv±ee~--or--the-department-o£ 

£amily-~erv±ee~-~ha±±--promptiy--re£er--the--matter--to--the 

department--of--reventle--Eor--aet±on The departmen~ may take 

action under the provisions of this part, the abandonment or 

nonsupport statutes, the Uniform Parentage Act established 

in Title 40'··~·-~hapter 6, part 1, or and other appropriate 

state and federal statutes o£-thi~-~tate to ~n~~re ensure 

that the parent or other person responsible pays for the 

care, support, or maintenance of the-dependent ~ child if 
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the department: 

(a) receive~ a referral from the department of social 

and rehabilitation services or the ~epartment of family 

services on behalf of the child; 

(b) is p~s_>viding child support enfo~.~ement services 

under 40-5-203; or 

(c) receives an interstate referral, whether unc!_~~ the 

Revised Uniform Reciprocal Enforcement of_ Support Act or an 

interstate action by a Title IV-D agency of another state. 

(2) fn-the-e~ent-thet-ptlbli~-a~~i~tanee--~~--~~rni~hed 

by--a--~tete--or--eo~nty--ageney--or--±n-±n~~~nee~-where-the 

dep~rtment--ha~--eontraeted--to--ee±!eet--s~ppo~t, If t~~ 

department is providing child support enforcement services 

for a child under this part, the department ~nall--beeome 

becomes trustee of any cause of action of the depe~dent 

child or the per~o~-having-legal-e~~tody--oE--the--de~endent 

eh~Yd obligee to recover support due to that the child or 

obligee from any-pe~~on the obligor. and The department may 

bring and maintain the action either in the-department~~ its 

own name or in the name of the obligee. 

(3) The department has the power of attorney to act in 

the name of any reeip±ent-o~-ptlbii~-8ss±stanee-±M-ende~~ing 

and-ea~h*"9 ob!igee to endorse dnd cash any and all drafts, 

checks, 

received 

money orders, or 

by the depa[tment 

other negotiable 

on behalf of a 
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re~res~"ting--supper~--paymen~s-Eor-ehildren-±n-w"o~e-behai£ 

p~b±ic-a~sistance-has-been-prevto~sly-pa±d. 

(4) For purposes of prosecuting any civil action 

p~rs~ant--~e--th±s--part, the department is a real party in 

interest upon-the-payment-o£--ptlbi±e--assietanee if it is 

providing child support enforcement services under this 

part. No obligee shall ~act to prejudice the rights of 

the department aEter-the-reee±pt-o£-p~b±ie-aeststanee while 

such services are being provided. 

(5) No If child support enforcement services are~ 

or have been provided under this part, no agreement between 

any obligee and any obli9or either relieving an obligor of 

any duty of support or purporting to settle past, present, 

or future support obligations either as settlement or 

prepayment may act to reduce or terminate any rights of the 

department to recover from that the obligor for support debt 

provided unless the department has consented to the 

agreement in writing. 

(6) The department may petition a court or an --·--

administrative agency for modification of any eonrt order on 

the same basis as a party to that action wonid-have-~een is 

entitled to do. 

(7) The department shall-~e is subrogated to the right 

of the child or-ehildre~-or-per~on-having-the-eare,-eustody, 

and-eontrol-of-the-ehild-or-ehildren or obligee to maintain 
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any civil action or execute any administrative remedy 

ex±stin~ available under the laws of the this or any other 

state to-obtain-re~mbttrsement-e£-money-thas-spent to collect 

a support debt. This right of subrogation is in addition ~o 

and independent of the assignment under 53-2-613 and the 

support debt created by 40-5-221. 

(8} ££-a-di~t~ie~-eo~rt-o~ders-a~-amottnt-e£-sttpport-to 

be--peid--by--a--respen~ib%e-porent,-the-depa~tmertt-shaii-be 

s~brogeted-to-the-debt-ereeted-by-the-order--and--the--money 

;adgment---~he%1--be--determined--to--be--in--fe~or--o£--the 

depertment.-Tn±~-sttbro9etion-app%±es-both-to~ 

tet--the-lee~er-of-the-amottnt-pe±d-by-the--de~ertment-o£ 

soe±ei-end-rehab±l±tat±on--serv±ee~--or--the--departm~nt--o£ 

£amily--serviee~--±n-pttbl±e-a~s±etanee-to-or-£or-the-benefit 

o£-e-dependent-ehi±d-er-eh±ldren-o£-the--respons±b±e--parent 

or--the--amottnt-o£-~ttpport-eonta±ned-±n-the-eottrt-order7-and 

fbt--to-eny-omottnt-alloeated--to--the--benefit--o£--the 

eh~ldren--on--the--basis--o£--prov±d±nq--neee~s±t±es-for-tfte 

earetaker-o£-the-eh±%dren~ !f_Eublic assistance is being or 

has _ ____!?~~!_! paid, the departm~nt is subrogated __ !=O the debt 

created by a support_ order and any money ju_d_9_!!l_~n~ 

considered to be in favor of the department. This 

subrogation is an addition to any assignment made under 

53-2-61! and applies to t~~ lesser of: 

ill the amoun~~k?l ic assistance paid; or 

-8- SB 42 
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{b) the amount due under the support order. 

(9) The department may adopt and enforce such rules as 

may be necessary to carry out the provisions of this part. 

(10) The department, for the purposes mentioned in this 

part, through its director or the director's authorized 

representatives, may administer oaths to certify official 

acts and records, issue subpoenas, and compel witnesses and 

the production of books, accounts, documents, and evidence." 

Section 3. Section 40-5-203, MCA, is amended to read: 

"40-5-203. s~ppert Child support enforcement services. 

(1) The department may accept applications for child support 

enforcement services on behalf of persons who are not 

recipients of public assistance and may take appropriate 

action to establish or enforce support obligations against 

persons owing a duty to pay support. 

(2) The department may establish by rule rea~onabie 

sta~dard~--ft~e~8sary--~o--i±m±t--app±~eations--for---~ttpp~rt 

eftEoreement---s~r~±ee~·--~he~e--~ta~~ards--sha%1:--take--into 

aeeo~nt-the-earni"9sr-ineom~1-and--other--resottre~s--aiready 

avaiiabie---te---sttppor~--the--person--for--whom--a--sttpport 

obii~atiot'l-exists the terms and c9.E_~_itions by which services 

are provided under this section. 

(3) The department may not charge the applicant a fee 

as compensation for services rendered in establishment of or 

enforcement of support obligations. However, the department 

-9- SB 42 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0042/02 

may charge a fee to the p~rson--£rom--whom--the--sttpport--is 

bein9-eo1:1:~e~ed obligor. This fee must be in addition to the 

support payment. The department shall by rule establish 

reasonable fees commensurate with the cost of enforcement 

support services to be paid by the per~on-~rom-wbom-the 

s~ppo~~-~~--being--eoi±ee~ed obligor. When payments are 

scheduled to be paid on an installment basis, a portion of 

the collection fee owed to the department shall be added to 

each payment. If the ~~~~on-from-whom-~he-stlpport-±~-bein9 

eo±ieeted 2bligcr makes a payment in an amount that is less 

than the support payment plus the collection fee for that 

payment, the department may deduct a percentage of the total 

sum collected which represents the department's standard 

proportion. The department may, upon a showing of 

necessity, waive or defer any such fee. 

(4) If child support enforcement services are provided 

under this part to or _for a child as a result~ of the payment 

of public assistance, the departm~nt ~ne±-3:: MAY continue to -------

provide services after public assistance is no longer being 

~--'without requiring an application. An obligee's 

acceptance of continued services _constitutes the obligee's 

agreement to the terms and con~itions set for applicar1:~ 

the department under this s~ction. 

15) The departme~t may termi0ate servicPs under this 

section Oftiy if it: 

-10- SB 42 
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(a) receives a written request from the obligee for 

termination of services; 

(b) receives notice that the child is receiving public 

assistance; or 

(c) determines that an obligee has violated any term 

or condition set by the department for an applicant under 

this section." 

Section 4. Section 40-5-204, MCA, is amended to read: 

"40-5-204. Cooperation by ~erson--ha~ing--e~~~ody--o£ 

ehiid obligee. Any--pereon--hev~ng--~ft@--eere,-e~$~Ody7 -or 

eofttroi-o~-any-depend~nt-ehii~-er-ehiidren--shall--eeeperat~ 

vith--th~--depe~ement--i"-estab!ish±ng-the-paternity-o£-stteh 

ehtid--and--obtainin9--Stlppert--payments An obligee shall 

cooperate with the department in: 

(1) identifying and locating th~ obligor: 

111_ establishing the paternity of a child; 

ill__obtaining support or any other payments due the 

obligee and child; and 

(4) obtaining reimbursement for previously paid public 

assistance, i~." 

Section 5. Section 40-5-205, MCA, is amended to read; 

"40-5-205. Payment of su-pport money collected to 

support enfo~cement and collections unit notice. If 

w~±tt~n--"otie~--by--the--d@pa~tment-±~-9iven the departme~t 

~es written not ice to the f"e~ponsi-bte-person--or' obligorJ 
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to the clerk of the court, tf--appr'Opf"±~ter or to an 

administrative agency that issued a support order/ that the 

efti~dre" child for whom a support obligation order exists 

are is receiving pttb~±e--a~s±stanee services from the 

department, then any support money paid-by-the-per"~on-of" 

persone-r'e~pons±bie-£or-sttppor~-ae-a-res~i~--o£--any--aet±on 

sha%±---ee---~a~d---thrott9h---ehe--~tt~~or~--en£oreement--and 

collec~ion~-ttnit-oE-the-Oepa~tment-oE-~e~en~e must be paid 

to the department." 

Section 6. Section 40-5-206, MCA, is amended to read: 

"40-5-206. Central unit for information and 

administration cooperation enjoined -- availability of 

records. {l) The department shall establish a central unit 

to serve as a registry for the receipt of information, for 

answering interstate inquiries concerning deserting parents, 

to coordinate and supervise departmental activities in 

relation to deserting parents, and to assure effective 

cooperation with law enforcement agencies. 

{2) ~o-effeetttate-the-pttrpo~e~-of--ehi~--seet±o~,--~he 

d±reetor--may-reqttest-from-etate,-eottnty 7 -and-±eea~-ageneie~ 

a!i-±nformet±on-and-assistanee-as-etttkor±%ed-by--tn±~--~ar~o 

All---etete,---eo~nty,--and--eity--a9ene±es,--e£f~eer~,--and 

employeee-~hail-eooperate-±n-the--leeat±on--ef--p~rent~--who 

have--abandoned--or--deserted--or--are--fa±~±ng--to--~tlpport 

ehildren-reee~v~"9-pttbtie-a~~±~~snee-and--~naii--en--~e~tlest 
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~H~piy---the---depar~ment--w±tft--all--±n£ormetion--ava±labie 

reiat±ve-to--the--loeat~on,--~neome,--an~--property--o£--t~~ 

parents~ If services are provided to a child under this 

part, the department may request and all state, county, and 

city agencies, officers, and employees must provide on 

request any information concerning the location, income, and 

assets of an obligor. 

(3) Except as provided in 31-3-127, any records 

established pursuant to the provisions of this section are 

available only to the department, county attorneys, and 

courts having jurisdiction in support and abandonment 

proceedings or actions or agencies in other states engaged 

in the enforcement of support of minor children as 

authorized by the rules of the department and by the 

provisions of the federal Social Security Act." 

Section 7. Section 40-5-207, MCA, is amended to read: 

"40-5-207. Department authorized to enforce 

maintenance awards. When If a judgment or o~der creating a 

child support obligation also contains a judgment o~ order 

for the support of a spouse or former spouse and-the-ro~mer 

~~o~~e who is the custodial parent of the child, the 

department may collect and enforce spousal support under 

this part. 11 

Section 8. Section 40-S-208, M.CA, is amended to read: 

"40-5-208. Medical support obligation enforcement. (1) 
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In a%%-~roeeed±n9~ any proceedin_g initiated pursuant to this 

part, the department shall require ~erents-ob±±9eted-to-pay 

ehiid-s~ppe~t the obligor to secure and maintain health 

insurance coverage for each dependent child, at a cost not 

to exceed 5\ of net income, whenever such health insurance 

is available through their the oblige~~~ employment. 

However, if a eo~rt-o~-~ompete"t-jtlri~dietio~-ha~-entered-an 

support order ~stabii~hin9-e-etlrrent-stlpport-ob~±9ation--and 

nas--o~dered--tne--ob~i9ated--pa~e"t--to-~eetlre-and-mainta±n 

heeit~-±nsarenee-eo~era9e-£er-each-dependent-ch±~d, has been 

entered that also orders the obligor to secure and maintain 

health insurance coverage for the ~hild, the department 

shall enforce the obligation as ordered by-the-eoart. 

(2) If the department determines that an obii9a~ed 

pe~ent oblig~~ has failed to maintain health insurance 

coverage required by the a support order of--a--eotlrt--o~ 

competen~-jtlr±sdiet±on-or-an-adm±n±~trat±~e-e9eney-empowered 

to--e"ter--~~eh--order,it may issue a notice commanding the 

parent obligor to appear at a hearing held by the department 

and show cause why a sum of not more than $100 should not 

be assessed for each month health insurance coverage is not 

secured or maintained. If the department finds, after 

hearing or the obligor 1 s failure to appear, that the obli9S?..£. 

has not secured or maintained health insurance coverage ka~ 

not-bee~-~ec~red-or-mainte±~~d in accordance with the eeurt 
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or--adlll±ftliatrati'le support order, the departm,ent ~ay ass_es_s 

against the ebl:i.ga~ed-parent ob1iqor not more than $100 for 

each month health insurance cove.rage has not .been secured or 

maintained. Such amounts may be enforced by warrant for 

distraint provided for in 40-5-241. 

(3) Wheneve~-ert-o-bli:qa.ted-po.rent If an obligor who has 

been served with notice under this section appears before 

the department and shows that health insurance coverage in 

accordance with the ee~rt-or-admini~trative support order: 

(a) has been secured and maintained continuously since 

the date of the order, the departrr:~ent sh.all dismiss the 

pending action; or 

(b) has not been secur-ed or continuously maint.ained 

but such coverage is presently in effect, the department 

shall suspend the pending _action for _a period of 12 months. 

(4) At tha end of the suspension period, the 

department may schedule .a hearing. If at this hearing the 

department finds that during the suspension period health 

insurance coverage: 

(a) has been continuously maintained, the department 

shall dismiss the pending action and the oblig8t~d-p~rene 

obligor will not be assessed under this section; or 

(b) has not been continuously maintained, tha 

department may enter a final order requiring the obiigaeed 

parent obligor to pay the sum assessed in accordance with 
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this section for each month coverage was nat maintained. 

(5) Any amounts collected pursuant to this section 

must be returned to the general fund to help offset 

expenditures for medicaid." 

Section 9. Section 40-5-213, fo!CA, is amanded to read: 

"40-5-213. Financia,l statements by parent---who~~ 

~h~enee--±~--basis--er--a~p~teation--£or--p~biie--a~~i~tanee 

obligor -- penalty. (1) Any--pa~ene--±n--the--~tate--wh.ose 

abe~nee--±~-the-bas±s-ttpon-wh±eh.-an-app~teet±on-±~-f±ied-£or 

pH: bl-i: e--a~~ t ~ t e: nee--_on--beha-l £- -o£ --e--eh ± id:-- ~h. a i 1:- If the 

department is providing child support enforcement servic~~ 

under this part and has reasonable cause to believe that a 

support obligation is owed, an obligor, upon written 

request, shall complete a statement, under oath, stating the 

obligor's: 

~ of-his current monthly income,~ 

i£1 his total income over the past 36 months,l 

1£1 the number of dependents for whom he the obligor 

is providing support71_ 

.L<!l the amount he the obligor is contributing 

re9H:larly toward the support of a-l-l:--ch±ldren--fo~--wh.om 

applieetion--£o~--~tteh.--a~st~tanee-±s-made7 a child for whom 

the department is providing servi~es; 

~ his current monthly living expensestL and 

1f1 all other information pertinent to determining-his 
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ab±iity-to-sttpport-~±~--e~±id~e~.--The--statemeftt--shai%--be 

p~e~±ded-ttpo~-a-~@M8ft~-made-by-the-depe~~mento-I£-asei~tanee 

beeed--ttpon--the--appi±eat±on--±e--~~aftted--on-behal£-o£-the 

cn±±d,-additionai-statemente-ehail-be-£iied-as--reqtt±red--by 

the-department-ttntil-the-ehiid-i~-no-ion~er-reeeivin9-ptlblie 

aeeistanee the obligor's financial condition. 

(2) The department may require additional financial 

statements from the obligor during the period the department 

is providing services to the child. 

ti7lll Failure to comply with this section 1s a 

misdemeanor." 

Section 10. Section 40-5-221, MCA, is amended to read: 

"40-5-221. Debt to state by natural--or--adop~~ve 

paren~~ obligor -- limitations. (l) Except as provided in 

subsection (2), any payment of public assistance money made 

to or for the benefit of a~y-depenOen~-ehild-o~--~n~~dre" ~ 

child creates a debt due and owing the state of Montana by 

the respo"~ibie-parent-or-parent~ ~bligor in an amount equal 

to the amount of public assistance money so paid. In the 

case of an obligor who is an adoptive p~rent or-paren~s, no 

~debt for public assistance paid may not accrue prior to 

the date of adoptiort. 

{2) Where--the~e--h8~--been--a--di~triet--eo~rt--order 

e~tab~i~hedr--the--debt--sh~~~--be--limited--to--the--amotl~~ 

provided--£er--by--tke--ordero If a support order has been 
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entered, the support debt created by this section ~ay not 

exceed the amount of the order. 

(3) Where !f a child has been placed in foster carer 

and a written agreement for payment of support ha~--been 

entered--into--by--the--re~pon~ib~e-parent-or-parent~ exists 

between the obligor and any state agency, the suppor~ debt 

~hHll--be is limited to the amount provided for in the 

agreement. However, if a ee~~t support order £er-~tlp~ort lS 

or has been entered, the provisions of the order ~hBtt 

prevail over the agreement. 

(4) The department shall adopt rules based on ability 

to pay, with respect to the level of support to be provided 

for in such agreements or modifications of such agreements 

based on changed circumstances. 

(5) The department may establish and collect_~~b~ 

created under this section in a proceeding that is in 

addition to and independent of the subrog_~tion created by 

40-5-202(7) and the assignment under 53-2-613.'' 

Section 11. Section 40-5-222, MCA, is amended to red.d: 

"40-5-222. Support debt based upon Stibro9ation--to--or 

a~~±g~ment--o£--jtld9ment ~port order -- notice -- eontent 

cont~~ts --action to collect. (l) The department may issue a 

notice of a support debt accrued or accruing ba~ed upon 

~ubrogation--to--or--as~±9nment-o£-the-jtld9ment-ere~te0-by-~ 

d±striet-eotlrt a support order. The notice may be served 
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upon the 8eb~er obligor in the manner prescribed for the 

service of a summons in a civil action in accordance with 

the provisions of the Montana Rules of Civil Procedure, 

demanding payment within 3& 20 days of the date of receipt. 

(2) The notice of debt shall include: 

(a) a statement of the support debt accrued or 

accruing, computable on the amount required to be paid under 

any dietr~et-eottrt support order te-wh±eh-the-depar~ment--ie 

~~broqste~-er-h8~-an-assi1ned-interest; 

(b) a statement that the property of the debtor is 

subject to collection action; 

(c) a statement that the property is subject to 

distraint and seizure and sale; 

(d) a statement that the net proceeds will be applied 

to the satisfaction of the support debt; and 

(e) a statement that the d~bte~ obligor is entitled to 

a fair hearing. 

(3) Action to collect the ~ttbro9ated--or--a~s~9"ed 

support debt by distraint and seizure and sale shall-be ~~ 

lawful after 38 20 days from the date of service upon the 

debtor obligor or 36 20 days from the receipt or refusal by 

the debtor of the notice of debt. 

( 4) Within 20 days of the date of service of notice of 

support debt, the debtor obligor_ may request a fair hearing 

as provided in 40-5-226.'' 
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Section 12. Section 40-S-223, MCA, is amended to read: 

"40-5-223. Notice of support liability based upon 

payment of public assistance notice contents 

collection warrant -- fair hearing. (1) In the absence of a 

district court order the department may issue a notice of a 

support liability accrued or accruing based upon payment of 

public assistance to or for the benefit of any--rle~endent 

ehild--or--ehildren a child. The notice of liability ~hail 

must be served upon the re~pon~i~l~-parent obligor in the 

manner prescribed for the service of summons in a civil 

action, in accordance with the provisions of the Montana 

Rules of Civil Procedure. 

(2) The notice of liability shall include: 

(a) a statement of the support debt accrued or 

accruing, computable on the basis of the amount of public 

assistance previously paid and to be paid in the future; 

(b) a statement of the amount of the monthly public 

assistance payment; 

{c) a statement of the name of the reeipie"t obligee 

and the name of the child or children for whom assistance is 

being paid; 

(d) a demand for immediate payment of the support debt 

or, in the alternative, a demand that the re~pon~ible-paren~ 

obligor make ans~er within 39 20 days of the date of service 

to the departntent stating defenses to liability under 
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40-5-221; 

(e) a statement that if no answer is made on or before 

39 20 days from the date of the service the support debt 

~hail must be assessed and determined subject to computation 

and is subject to collection action; 

{f) a statement that the property of the ~~~pon~ibie 

p~~ent obligor will be subject to distraint and seizure and 

sale. 

(3} If no answer is had by the department to the 

notice of liability on or before 38 ~ days of the date of 

service, the support debt ~hoii ~~~ be assessed and 

determined subject to the computation and the department may 

issue a warrant for distraint authorizing a collection 

action under this part. 

(4) If the re~po~~%b~e--pB~~nt obligor, within 39 20 

days of the date of service of notice of liability, makes 

answer to the department alleging defenses to liability 

under 40-5-221, the re~po"~±b~e-pare"~ obligor may receive a 

fair hearing pursuant to 40-5-226. The decision of the 

department in the hearing shall mus~ establish the ~ligor's 

obligation oE-~he-re~pon~±bie-pare"t, if any, for repayment 

of public assistance funds spent to date as an assessed and 

determined support debt.'' 

Section 13. Section 40-5-224, MCA, is amended to read: 

"40-5-224. Finding of support liability based upon 
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payment of public assistance -- warrant for distraint 

bond to release warrant --action to collect. (1} If the 

department reasonably believes that the paren~ obligo~ is 

not a resident of this state or is about to move from this 

state or has concealed himself, absconded, absented himself 

or has removed or is about to remove, secrete, waste, or 

otherwise dispose of property which could be made subject to 

collection action to satisfy the support debt, the 

department may 1ssue a warrant for distraint pursuant to 

40-5-241 during the 

thereafter, whether 

pendency of the fair hearing or 

or not appealed. No further action may 

be taken on the warrant until final determination after fair 

hearing andfo~ or appeal. The department shall ~n-~tlen-eo~e~ 

make and file in the record of the fair hearing an affidavit 

stating the reasons upon which the belief is founded. The 

re~pon~ib±e-pore~t obligor may furnish a bond, not to exceed 

the amount of the support debt, during pendency of the 

hearing or thereafter, and in such case warrants issued 

~hail must be released. If the decision resulting from the 

hearing is in favor of the re~pol"l~±bt~-pa-rent obligo:;-, all 

warrants issued ~haX± must be released. 

(2) The department may conuuence action under the 

provisions of this part to collect the support debt on the 

date of issuance of the decision resulting from the 

hearing." 
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Section 14. section 40-5-225, MCA, is amended to read: 

"40-5-225. Notice and----firtti:i·!"':~ of financial 

responsibility ef-~~~pensib%e-parent -- temporary and final 

support obligations --administrative procedure. (1} ~ in 

l±en--o~--the--proeed~res-proY±ded-in-49-5-ZZ3-and-49-5-ii47 

~~e In the absence of a support ord~r, the department may, 

±n--efte--ob~enee--o£--a--distriee--eo~r~-er~er, serve on-the 

re~pons±bie-porent an obligor with a notice end--£±nding of 

financial responsibility alleging a child's need for support 

and the amount of the need and requiring a-re~pon~±bie 

parel"':t the obliqo~. to appear and show cause at a hearing 

held by the department why the finding-of-liability-and-the 

amo~nt-o£-~~pport-!iabi~ity-~~o~%6-not--be--fin~ily--ordered 

obligor should not be fin~lly ordered to pay the amount 

alleged in the notice. ~fti~-~ot~ee-and-fi~ding-~ftall--relate 

to--the--s~pport--debt--aeertled--or-aeer~±~9-~~0er-thi~-part 

a~dfor-~~tle-53,-ehapter-•,-ine±ttd±n~-per±od±e--payment~--to 

be--made--±n--the-f~t~re-for-the-per±od-of-time-a~y-eh±~d-of 

the-reepene±b}e-p~reftt-~~-in-needo-The-hear±~g-shalt-be-ne~d 

p~rsuent-to-th±e-part-an0-the-rule5-of-the-depertment,-wh±eh 

shalt-prov±de-for-a-fa±r-hear~n9• 

(b) The notice must stat2: 

1i) the na~es of the ~bligee and child; 

( ii) the amount of current and --~ure support to be 

~each month for the childi 
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(iii) that if the obligor does not file a written 

answer within 20 days from the date of service or r~~usal of 

service, the amount in the notice must be finally ordered; 

(iv) that the obligor is entitled to a fair hea_;-J:...!!9. 

under 40-5-226. 

(2) ~he-not±ee-and-f±~d±ng-o£-£~nane±ai-re~pons±b±itey 

shai±-b@-~@rved--±n--the--same--me~ne~--pre~eribed--for--ene 

~erv±ee--o£--a-sommons-in-a-eivil-aet±on,-±n-aeeordanee-witk 

the-prov±s±ons-o£-~he-Montana-Rtlles-o£-e±v±i-Preeed~re~--Any 

respons±bie--pare~~--who--ob;eets--eo-ail-or-any-pa~t-of-the 

not±ee-8nd-f±nd±ng-shaii-have-the-r±9ht-£or-not-more-t~an-3S 

eays-from-the-date--of--~erv±ee--to--reqtle~t--±n--writ±ng--a 

hear±ng,-not±ee-of-whieh-shaii-be-served-tlpon-the-department 

personaiiy-or-by-reg±~teree-or-eertified-ma±l~-i£-no-re~tlest 

±~--made,-the-not±ee-and-f±nd±~g-of-f±~ane±al-respons±b±!±ty 

beeomes-f±~ai~-Yf-a-reqtlest-is-made,-the-exeeution-oE-not±ee 

and-f±nd±~9-of--f±nane±a±--respo~s±b±i±ty--~hai~--be--~tayed 

pend±ng-the~dee±s±on-on-stleh-hear±n9-or-eny-d±reet-appea±-to 

the--eoorts--from--the-dee±s±ono If, prior to the service of 

the notice under this section, the _department has 

informa_!:-ion concerning the q!?_ligor '_§___!_inanc_ia~ condition, 

the depar~_~ent 's allegation of the ob_!lg_._S?~ 's mo0~hly support 

responsit:?ility must be based on th~ sca~!: _ _9_f ~~sled 

minimum contributions under 40-5-214. I~ s~ch information is 

unknow-n ~-~he department, the allegat ~?_n~ of the obligor's 
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monthly support responsibility must be based.on the greater 

of: 

(a) the amount of public assistance payable under 

Title 53, chapter 4; or 

(b) the alleged need. 

(3) ~h@-no~±ee-o~d-fi~d±ft9-o£-f~~aneia~-re8pon~±b±lity 

shatl-±nc:l:t:tde-:-

tat--t~e--amettne--the--department--ha~--determ±ned--the 

re~pons±ble---parent--owes,--~he--~ttpport--debt--aeer~ed--or 

ac:c:rnin9t-a"d,-a~-appropr±atet-the-amotlnt-to-be-pa±d-thereon 

eaeh-month,-all-eompntab~e-on-the-ba!l±~-o£-the-amotlnt-of-the 

monthly-pttbl±e-ass±stanee-payment-pre~±on~ly--pa±d--or--need 

alle9ed-and-the-ability-o£-the-re!lpon~ible-parent-to-pay-all 

or-any-portton-o£-the-debt7 

tbt-~a~-~tateme~t--e£--the--~ame--of--t~e--rec±p±e~t-or 

ea~~od±e~-e~d-the-name-o£-any-eh±id-fo~-whom--e~~±~tanee--i~ 

be±~g--paid-or-need-±~-aiieged;-or-a-~tateme~t-o£-ehe-amea~t 

of-period±e-f~tare--~upport--paymen~~--for--wh~ch--f±~ane±ai 

~espon~±b±~±ty-is-fottnd; 

tet--a-statement-that-the-respon~±b±e-pa~e~t-may-objeet 

to--all--or-any-part-o£-the-not±ee-and-E±nd±ng-and-~eqtte~t-a 

hear±n9-to-~how-eause-why-he-~hoaid-not-he-determ±ned-to--be 

±±abie-£or-any-or-a±±-of-the-past-and-futare-debt-determ±ned 

and-the-amoant-te-be-pa±d-thereon7 

tdt--a--~tatement--that-±f-the-re~pen~±bie-parent-fa±i~ 
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to-~eq~e~t-a-hear±ngr-the-~upport-debt-and--payments--~tated 

±n--the--not±ee--and--find±ngr--±ne%ad±nq--per±odie--~ttpport 

payment~-±n-the-£atare,-shaii-be-assessedr--determ±nedr--and 

ordered--by--the-department-and-that-th±~-debt-±s-subjeet-to 

eeiieeti~n-aeei~n; 

tet--a-seatement--tbat--the--property--of--the--debtor, 

w±theat--fttrthe~--advanee-notiee-o~-hea~in9 7 -~flt-be-subjeet 

to-d±~traint-~nd-~e±%~re-and-~aie-to-sat~sfy--the--~ebt7 If 

the obligor objects to the notice, the oblig~r shall file a 

written answer with the department within 20 days from the 

date of service or refusal of service. If the department 

receives ~ timely answer, it shall conduct a fair hearing 

under 40-5-226. If the d~partment does not receive ~ timely 

answer, it shall order the obligor to pay the amount stated 

in the notice. -------

(4) (a) If a SL:IJ2_EOrt action is pending 1.n district 

court and a temporary or permanent support _(_l_bligation has 

not been ordered, the department ma_y __ issue to the obligor a 

notice of temporary support obligation. 

(b) The notice must contain: 

(i) the names of the child and the pe~son or agency 

having the custodial care of the child; 

{ii) an amount Eor temporary monthly support determined 

as provided in subsection {2); 

(iii) a stat~ment that the obligor ~ay request a 
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hearing at which the obligor may show that a different 

support amount is appropriate or that establishment of a 

support obligation is inappropriate under the circumstances. 

The hearing must be conducted in accordance with the 

procedures of 40-5-226. 

(iv) a statement that a hearing must be requested in 

writing within 10 days of receipt of the notice or the order 

for a temporary support order will be entered in the amount 

stated in the notiCei and 

(v) a statement that the temporary support order will 

terminate upon the entry of a district court support order. 

If the district court order is retroa~tive, any amoun~_paid 

for a particular period under the tempO£ary support order 

must be credited agains~ the amounts due under the district 

court order for the same period, but excess_amounts may not 

be refunded. If the district court determines that a 

periodic support obligation is not proper, a_ny amount paid 

under the temporary support order must be refun~ed to the 

obligor. 

~(a} If a temporary suppo!t order is entered o~~ 

proceedings are commenced under th~s section for a married 

obligor, the department shall vacate a~y support order or 

dismiss any proceeding under this part if it finds that the 

parties to the marriage have: 

(i) reconciled wit~out the marriage having been 
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dissolved; 

(iiJ made joint application to the department to vacate 

the order or dismiss the proceeding; and 

{iii) provided __ proof that the marria9~ -~as been 

resumed. 

{b) The depart~ent may not vacate a support order ~£ 

dismiss a proceeding under this subsection (5) if it 

determines that the rights of a"third person or the child 

~~- affected. The department may ~ssue a new notice under 

this section if the parties subsequent)y separate. 

16) Any notice of financial re_s_ponsibility and . the 

notice of te~porary support obligation must be served in the 

same manner prescribed for the service of a summons in_ civil 

action in accordance with the Montana Rules of Civil 

Procedure." 

Section 15. Section 40-5-226, MCA, is amended to read: 

"40-5-226. Administrative hearing -- nature place 

time -- determinations -- failure to appear -- entry of 

findin~s final decision and order. (1) The administrative 

hearing is defined as a "contested case". 

(2) The At the discretion of the hearing officer, th-~_ 

administrative hearing may be held: 

~ in the county of residence or other county 

convenient to the re~pon~tb~e-rHH'el"'t ~~ligor or ob~_igt=>e; __ <;:'_!"_ 

fQ__} ____ !_!I_._ the count-y in which t~~ _t!_~ar_tmeQ_!:_~-~ of 
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its offices are located. 

(3) If a hearing is requested, it ~he~~ must be 

scheduled within 39 20 days. 

(4) The hearing officer shall determine the liability 

and responsibility, if any, of the a~re~ee-re~ponsible 

pa~ent obligor under 49-5-ii~-an~-~hall-al~o--d~termine--the 

ame~nt--o£--period±e--payment~--to--be-made-to-~att~fy-pa~t 7 

presentt-or-f~tttre-~iability-nnder-49-5-Yilo-fn-ma~ing-the~e 

Oeterm±natien~7-the-hear±n9-off±eer--~hall--inci~de--±n--h±~ 

eonsideration--the--seale-of-suggested-minimnm-eontributions 

adopted-ttnder-49-5-~!4 the notice and shall enter a final 

decision and order in accordance with such determination. 

(5) If the re~po~~ihl~-pa~ent obligor fails to appear 

at the hearing or fails to timely request a hearing, npon--a 

~hewinq--e£--~ar±d--~erw±ee, the hearing officer, upon a 

showing of valid service, shall enter a decision and order 

declaring the ~tt~port--debt--and-payment-provi~ion~ amount 

stated in the notice and-£~n~~ng-of-£inene±ai-re~pone±b±~±ty 

to--pe--a~~e~~ed,--determ±ned,--and--stlbjeet--to--eollect±on 

act±ono---W±t~±n---3e--dey~--o£--entry--o£--the--order,--the 

ree~one±ble-parent-may-petit±on-the-department-to-vaeate-the 

order-ttpon-a-~how±ng-of-any-e£-the-qrotlnde-enomerated-±n-the 

Montcna-Rttlee-o£-€±Y±l-Proeedttre to be final. 

L§l In a hearing to determine financial 

responsibility, the monthly support re~ponsibility must be 
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determined in accordance with the evidence presen~ed and 

with reference to the scale of suggested minimum 

contributions under 40-5-214. The hearing officer is not 

limited t~_the amounts stated in the no~ice. 

t6t(7) Within 2~ days of the hearing, ~he the hearing 

officer shall7--w±~h±~--~8--d8y~--o~--the--heari~qy enter 

£ind±ngs7--eoneiusion~ 7--and--a--f~na±--~eeisian-determ±n±n9 

±±ab±T±ty-and-respon~ib±i±ty-anOfor-r~tttre-per±od±e--~ttpport 

payment~ a final decison and order. The determination of the 

hearing officer entered--ptl~~ttant-to-th±~-~eetion-~~ati-be 

en~e~ed-ae-an-erde~--ttnies~--stteh--f±ndinq~--are--~et--a~ide 

ptt~suant--to-49-5-Z53-and-~hat±-r±mit-the-~ttpport-debt-ttn~~r 

48-5-~~l-to-the-amoont~-~tated-in-the-dee±~±on constitutes a 

final agency decision, subject to judicial review under 

40-5-253 and the provisions of the Montana Administrative 

Procedure Act. 

t~ti~ ~he-deei~±on-·estab±±~h±nq-!±abi±±ty-and--ftlture 

periodie--~upport--payment~--±~--~ttperseded--upon-entry-o£-a 

d±~tr±et-eottrt-order-for-sttpport-to-the-extent-the--d±~tr±et 

eottr~--order--±~--±neons±etent--w±th--the--hear±n9--order-or 

dee±~±on~-!n-the-absenee--of--a--distr±et--cottrt--order--the 

responsible--perent-may-petit±on-t~e-departme~t-far-i~~~a~e~ 

e£-an-orde~-to-appeor-and-sk6w-eatlse-ba~ed-o~-a--~new±~~--of 

90od--ea~se--and-ma~er±et-ehange-of-e±renm3~anees-to-reqtlire 

the-othe~-party-to-appear-and-~how-eattse--why--the--deet~i~n 
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pr~vio~siy-eft~~red-shoHld-ftot-be-pro~peetively-modiried~-~he 

erder--to--ap~ar-and-shew-e~ase-eogeeher-wtth-a-eopy-er-ene 

aff~davit-upon-whieh-~he-ord~r-is-be~ed-shail-~--served--by 

the--~~it ion i ng--party -oft- the -ftonmov i nc;r-party- ill-the -ll'la-n n e r 

o£-a-sammons-1-n-a-eivii-aetieno-A-hearing-shaii-be-set ~ 

support order is established under this part, any party may 

file a verified petition with the department alleging facts 

constituting a material change of circumstances. Upon the 

filing of such petition, the department shall issue an order 

to the nonpetitioning party to appear and show cause why the 

decision previously entered should not be prospectively 

modified. Th@ order to appear and show cause, together with 

a copy of the verified petition, must be served by the 

petitioner upon all other parties in the manner prov_!ded by 

this part. Upon receipt of proof of service, the department 

shall schedule a hearing not less than 15 or more than 30 

days from the dat~ of service, unless extended for good 

cause shown. Prospective modification may be ordered but 

only upon a showing of good cause and material change of 

circumstances. 

tB t-- i'he- -de par ~men t T-- -i:: n-- i: t!!-Of' -i::9 -i:: na l- -de te-t""m~ ntt: t ~on s--, 

and-the-hearin9-o££ieer,-~n-moki:n~-detef'm-i::nati~nB--be~ed--on 

ob;eetions--to--of'i:ginei--determinat~on~--or-on-petit-i::on~-~0 

modify,--shal-l--eonsid@f'--the--stand~rd~---promttl-gated---£or 

determinet~on-of-~~ppo~t-peyments~tt8ed-by-the-d~str~et-eottrt 
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o£-~he-cotlnty-eE-restd~nee-o£-the-re~ponstble-parent7 

(9) Bebt:s A support debt determined pu~suant to this 

section7-eeeraed-and-not:-paid7 -are is subject to collection 

action ttftder--.th:t~-p4rt without further necessity of action 

by the hearing officer. 

(10) A support debt or a support responsibi~ 

determined under this part by reason of the obligor's 

failure to request a hearinq under this part or failure to 

appear at a scheduled hearing may be vacated, upon the 

motion of an obligor, by the hearing officer within the time 

~vided and upon a showing of any of the grounds enumerated 

in the Mon~ana Rules of Civil Procedure:'' 

Section 1-6. Section 40-5-241, MCA, is amended to read: 

•40-s-241. Warrant for distraint. ill Th-irty-one 

Twenty~9ne days after receipt or refusal of ~ notice of ~ 

support debt under provisions of 40-5-222 or 3i ~ days 

after service of notice of i!___§_~ debt or as otherwise 

appropriate under the provisions of 40-5-223 and 40-5-224, 

the department may issue a warrant for distraint based on 

the amount of the support debt. 

ill The warrant is subject to the provis~ons ~~is 

part and the provisions of 15-1-701, 15-1-704, 15-l-708, and 

15-l-709, with references to ''tax'' taken to mean ''support 

debt'' and references to "taxpayer" taken to mean upet'~Ot't 

owing--the--sttppert-deb~u,-as-weiT-a~-the-prov±~ion~-o£-th±~ 
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pa~~ 11 0bligor"." 

Section 17. section 40-5-242, MCA, is amended to read: 

w40-5-242~· Civil liability upon failure to comply with 

warrant or to honor assignment of wages. She~~e-any--pe~~onr 

ft~mT--eerporat±on,--assee~at±on,--poi~tieal-~ttbdi~ision,-or 

Cepartment-of-tbe-state-£ail-or-re£~se-to--deiiver--property 

pttr~ttant-to-the-erder;-or-a£ter-~etttat-notiee-e£-£±l±n~-o£-a 

Sd~~ort--i±enr--pay-overr-releaser-~el~r-tran~£er,-er-eonvey 

real-or-personal-property-s~bjeet-to-a-~~pport--lien--to--or 

£or--the--bene£it-o£-the-debtor-er-any-otker-per~on;-er-£a±l 

or-refuse-to-ettrrender-~pon-demanrl-property-di~trained-under 

49-S-~4±-o~-rft±l-o~-ref~se-to-hener-an-a~~±~nmen~--of--wage~ 

pre~e"ted---by---tne---department,---tne ~ person, firm, 

corporation, association, political subdivision, or 

department of the state is liable to the department in an 

amount equal to 100% of the value of the support debt whieh 

that is the basis of the distraint or assignment of wages or 

the value of the distrained property, whichever is less, 

together with costs, interest, and reasonable attorney fees£ 

if the person or entity: 

{1) fails or refuses to deliver property pursuant to 

the order; 

(2) pays over, releases, sells, transfers, or conveys 

real or ~rsonal property subject to a support lien, to or 

for the benefit of the obligor, a~ter the person or entity 
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receives actual notice of filing of the support lien; 

(3) fails or refuses to surrender upon __ demand pro~ty_ 

distrained under 40-5-241: or 

l!l__fails or refuses to honor an assignment of wages 

presented by the department.'' 

Section 18. Section 40-5-243, MCA, is amended to read: 

•40-5-243. Release of excess to d~btor 2E!~-

When~~e~ If any person, firm, corporation, association, 

political subdivision, or department of the state has in its 

possession earnings, deposits, accounts, or balances in 

excess of the amount of the debt claimed by the department 

plus $100, that person,--£±rm,--e~rpor~t±o~,-a~sce±at~on, 

politica%-~ttbdivi~ion,-or-d~partment-o£-the-~tate ~r entity 

may,--w±thottt--±iab±l±ty-tlnder-th±~-part, release the excess 

to the d~htor obligor without liability unde~_ this part." 

Section 19. Section 40-5-244, MCA, is amended to read: 

"40-5-244. Banks and savings and loan associations 

service effective only as to branch office served. In the 

case of a bank, bank association, mutual saving~ bank, or 

savings and loan association maintaining branch offices, 

service of any notice or document authorized by t~is part is 

only effective as to the accounts, credits, or other 

personal property of the debtor obligor in the particular 

branch upon which service is made." 

Section 20. Section 40-S-246, MCA, is amended to read: 
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•40-5-246~ Release of distraint 4nd return of seized 

property effect. ~he At any time, the department may a~ 

8ny-time release a distraint on all or part of the property 

of the debter obligor or order the return of seized property 

without liability, if assurance of payment is determined to 

be adequate by the department or if the action will 

facilitate the collection of the debt. The release or return 

does not operate to prevent future action to collect from 

the same or other property.u 

Section 21. Section 40-5-251, MCA, is amended to read: 

"40-5-251. Debt payment schedule. ~h~ At any time 

afte.r notice to the obligor, the department may at-any-ti:me 

arter-not±ee-to-the-debtor set or reset a level and schedule 

of payments to be paid upon the debt consistent with the 

income, earning capacity, and resources of the debtor 

obligor. 11 

Section 22. Section 40-5-252, MCA, is amended to read: 

"40-5-252. Interest on debts due waiver. ill 
fntere~~ The department may collect Jnterest on any support 

debt due and owing to the-aepartment l! at the statutory 

interest rate payable on judgments recovered in the courts 

of this state ~nder--49-5-~~±--mey--be--eoiiee~ed--by-the 

dep8rtm~~t. 

~ No provision of this part may be construed to 

require the department to maintain inLerest balance due 
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accounts~,-aftd-iftterest-moy-be-wa%vea-by-the-de~8rtmentT ~ 

department may waive interest if waiver would facilitate the 

collection of the debt." 

Section 23. Section 40-5-253, MCA, is amended to read: 

"40-5-253. Administrative findings and order 

administrative remedies judicial review. { 1) It is the 

intent of this part that administrative findings and orders 

be subject to judicial reviewL but ~hat administrative 

remedies must be exhausted prior to judicial review. The 

administrative procedures described in this part are subject 

to review in the appropriate district court. Such review 

~hail must be conducted pursuant to the ~ontana 

Administrative Procedure Act. Upon a showing by the 

department that administrative remedies have not been 

exhausted, the district court shall refuse review until such 

remedies are exhausted. 

(2) Nothing in this part may be construed to abridge 

or in any way affect the Oefeftda~t~~ obligor's right to 

counsel during any and all judicial or administrative 

proceedings pursuant to this part." 

Section 24. Section 40-5-254, MCA, is amended to read: 

"40-5-254. Statutory limitations. B~bt:=t ~Or!: __ "~_e_!?_~_.§. 

ensuing as a result of determination~ made through the 

administrative procedures described in this part are Slthject 

to statutory limitations as set forth in Title 27, chapter 
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2." 

Section 25. Section 40-5-255, I!CA, is amended to read: 

"40-5-255. Charging off child support debts as 

uncollectible. ill Any support debt due the department from 

e-re~po~~ible~pare"t-er-£ormer-epottse an obligor, which debt 

the department determines uncollectibleL may be transferred 

from accounts receivable to a suspense account and cease to 

be accounted as an asset. In-the-event If a warrant for 

distraint has been filed and the support debt has 

subsequently been charged off as uncollectible, the 

department shall issue a release of lien. 

ill At any time after 6 years from the date a support 

debt was incurred, the department may charge off as 

uncollectible any support debt upon which the department 

finds there is no available, practical, or lawful means by 

which the support debt may be collected. No proceedings or 

action under the provisions of this part may be begun after 

expiration of the 6-year period to institute collection of a 

support debt. Nothing herein may be construed to render 

invalid or nonactionable a warrant for distraint filed with 

the clerk of court prior to the expiration of the 6-year 

period or an assignment of earnings executed prior to the 

expiration of the 6-year period." 

Section 26. Section 40-5-257, MCA, is amended to read: 

"40-5-257. Assignment of earnings to be honored 
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effect. 1!1 Any person, firm, corporation, association, 

political subdivision, or department of the state employing 

a-p~rson-ow~~g-a-~ttpport-d~b~-o~-obi±ga~~o~ an obligor shall 

honor, according to its terms, a duly executed assignment of 

earnings, whether executed voluntarily or pursuant to eo~r~ 

a support order 7 presented by the department a~--a--p~an--to 

sat~sfy--e~--~~t±re--a--~ttpport--debt--a~--ob~i9a~ian. This 

requirement to honor the assignment of earnings and the 

assignment of earnings itself are applicable whether the 

earnings are to be paid presently or in the future and 

continue in force until released in writing by the 

department. 

~ Payment of money pursuant to an assignment of 

earnings presented by the department serves as full 

acquittance under any contract of employment. The state 

shall defend and hold harmless any action taken pursuant to 

the assignment of earnings. The department ~ha~~--be is 

released from liability for improper receipt of money under 

an assignment of earnings upon return of any money so 

received." 

NEW SECTION. Section 27. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act] is extended to the provisions of 

[this act]. 

NEW SECTION. Section 28. Severability. If a part of 
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1 [this act] is invalid, all valid parts that are severable 

2 from the invalid part remain in effect. If a part of [this 

3 act} is invalid in one or more of its applications, the part 

4 remains in effect in all valid applications that are 

5 severable from the invalid applications. 

-End-
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STATEMENT OF INTENT 

SENATE BILL 42 

Senate Taxation Committee 

A statement of intent is required for Senate Bill Noa 

42 because it amends several sections within Title 40, 

7 chapter S, part 2, on child support enforcement services. 

8 These amendments are proposed to bring state law into 

9 compliance with federal law. The department of revenue is 

10 granted an extension of authority to adopt rules in 

11 accordance with this bill that conform with federal laws and 

12 regulations. 

13 The legislature intends that the department adopt rules 

14 that: 

15 (lJ reduce aid to families with dependent children 

16 {AFDC) expenditures by ensuring that the parent or other 

17 person responsible pays for the care, support, or 

18 maintenance of a child under the provisions of 40-5-202(1): 

19 (2) ensure child enforcement services will continue to 

20 be provided to families that cease to receive public 

21 assistance under AFDC, without requiring an application or 

22 payment of a fee; 

23 

24 

25 

(3) establish the terms and conditions of providing 

continued services for families no longer receiving public 

assistance: and 

~.-...... ,_ 

1 

2 

3 

4 

5 

6 

SB 0042/si 

(4) establish procedures for the discontinuance of 

child support services when the custodial parent: 

(a) ceases or fails to cooperate with the department 

as provided under 40-5-204; or 

(b) takes an action to prejudice the rights of the 

department under 40-5-202(4} and (5). 

\ 
THIRD READING 
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SENATE BILL NO. 42 

INTRODUCED BY ECK 

BY REQUEST OF THE DEPARTMENT OF REVENUE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO THE ADMINISTRATIVE ENFORCEMENT OF CHILD 

SUPPORT TO CONFORM THE LAWS TO FEDERAL REGULATIONS; 

PROVIDING AN AUTOMATIC EXTENSION OF SERVICES UPON 

TERMINATION OF PUBLIC ASSISTANCE; GRANTING EQUAL STATUS TO 

NONPUBLIC ASSISTANCE CASES; DECREASING THE RESPONSE TIMES 

FOR ADMINISTRATIVE PROCEDURES; PROVIDING FOR TEMPORARY 

SUPPORT ORDERS; AND AMENDING SECTIONS 40-5-201 THROUGH 

40-5-208, 40-5-213, 40-5-221 THROUGH 40-5-226, 40-5-241 

THROUGH 40-5-244, 40-5-246, 40-5-251 THROUGH 40-5-255, AND 

40-5-257, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-5-201, MCA, is amended to read: 

•40-5-201. Definitions. As used in this part, the 

following definitions apply: 

( 1) "Chi ld'1 er--•deper'l:den.~--ehild*' means any per son 

under 18 years of age who is not otherwise emancipated, 

self-supporting, married, or a member of the armed forces of 

the United States and for whom: 

(a) support rights are assigned under 53-2-613; 

~· ... -·••<-
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(b) a public assistance payment has been made: 

( c I child support ~nforcement services a r~-~i.~_9 

provided by the department under 40-5-203; or 

(d) a referral for interstate services is receiv~~-~~ 

the department, whether under the Revised Unifor~ Reciprocal 

Enforcement of Support Act or an interstate action r~~?~ 

by a Title IV-0 agency of another state. 

(2) 11 Department" means the department of revenue. 

(3) "Director 11 means the director of the department of 

revenue or his authorized representative. 

t4t--u9isposabr~--earnings•--m~ans--that--part--of--ene 

earninqs--of--any--indi•idaa~--remaining-afte~-the-Oedae~~~n 

£rom-these-~arnings-of-any-amo~nt--reqaired--by--l~w--ta -be 

wHhheld. 

t5t--•aistrict-eoart-orderu-means-any-jadgmene-~r-erder 

o£-the-~istrict-eoart-of-the-state-of-Montana-or-an-~rder-ot 

a---eoart--o£--appropriate--jarisdietion--o£--another--~tate 

orderinq-payment-ot-a-set-or-determinabie-amottnt-of--sapport 

money-. 

t6t--•Barningsu--means-eompensation-paid-or-payabte-for 

personal-serwiee~,-whether--denomtnated--as--wdge~,--salary, 

eommission,--bcnasT--or-o~herw±seT-and-speeif±eally-i"ertlde~ 

periodie-payment5-tlnder-pension-or--retiremen~--program~--or 

insnranee--poiieies--of--any--typeo--•Earn±n9~»-speeif~e~lry 

ineltldes-aii-qatn--~erive~--from--eapit~l,--iabor,--or--both 
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eembine8T-tneitt8~ng-pro£it-9eined-through-sal~-e~-eonversion 

er-eapttal-assetso 

titi!l "Need" means the necessary costs of food, 

clothing, shelter, and medical care for the support of a 

dependent child or children. 

(5) "Obligee" means: 

(a) a person to whom a duty of support is owed and who 

is receiving support enforcement services under this part; 

or 

(b) a public agency of this or another state having 

the right to receive current or accrued support payments. 

(6) "Obligor .. means a person, including an alleged 

father, who owes a duty of support. 

(7) "Parent• means the natural or adoptive parent of a 

child. 

( 8) HPubl ic assistance•• means any type of monetary or 

other assistance for a child, including medical and foster 

care benefits,-fttrnisfte~-te-a-person-by-a--state--or--eounty 

B9ency,-reqardless-of-tfte-er~g~nat-soaree-ot-the-assistanee. 

The term includes payments to meet the needs of a relative 

with whom the child is living, if assistance has been 

furnished with respect to the c~~-d by a state or county 

agency of this state or any other state. 

t9t--uRespensib±e-parentu-means-the-natara~-er-adoptive 

parent-ef-a-dependent-eh±±d. 
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t±Btill "Support debt" or "support obligation" means 

the amount created by: 

{a) the--sam-created-by the failure to provide support 

to a dependent child under the laws of this or any other 

state or the-decree-of-any-eo~rt-of-appropriate-jur%~dietion 

orderin9--a-s~m-to-be-paid-as-chitd-sttpport ~~~~ ~-~~~~; 

or 

(b) the-sam-created-by-a-deeree-or-oreer-of-any--eo~rt 

o£--appropr±ate--;cr±sdietion--ordering--a-sam-to-b~-paid-as 

spocsa%-ma±ntenanee-ttnder-chapter-4r-p8~t-Z,-o£--tht~--tttle 

wfte" a support order for spousal maintenance if the iudqment 

or order requiring payment of maintenance also contdins a 

judgment or order requiring payment of child support for a 

child of whom the person awarded malntf··•ance is the 

custodial parent. 

( 10) "Support order" means an order prov _i__Q_i n~ 

determinable amount for temporary or final _E~-~ i~cij__s:__f@__y_ment 

of funds for the support of a child, that is issued~ 

(a) a district court of this state; 

1_~}_ a court of appropriate juri~iction of another 

state; 

(c) an administrative agency_~suant _to_E!~~~~l~g? 

under this part; or 

(d) an a~~_inistrative agen~_}'--.2t ~~1_~ther -~~-l~ with a 

hearing function and process simildr to those of the 
----·-·- ---
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department under this part. 

(11) "IV-D" means the provisions of Title IV-0 of the 

Social Security Act and the regulations p~omulgated 

thereunder." 

Section 2. Section 40-5-202, MCA, is amended to [ead: 

•40-5-202. Departaent of revenue -- powers and duties 

re9arding collection of support debt. (1) Wft~never--the 

department--of--soeial--aftd--rehabiiitation--serviees-er-tfte 

department-o£-£amily-serviees-reeei•es--an--eppl~eat%on--for 

p~b!ie-aasistanee-en-beftalf-o£-a-eftild-and-it-appears-to-the 

satis£aetion--o£--that--department--that--the-ehild-has-been 

abandoned-~y-his-parentsT-the-ehi~d-and-ene-parent-have-been 

abandoned-by-the-other-parent;-or-the-parent-or-eefter-person 

who--has--a--responsibi%iey--£or--the--eare7---~upport,---er 

maift~enanee--ef--s~eh--ehild-has-£ai~ed-or-ne9lee~ed-ee-~ive 

proper-eare-or-e~pport--to--tfte--ehildr--the--department--oE 

soeis%--and--rehabilitation--serviee~--or--the-department-ef 

faaily-serviees-sha%1--promptiy--refer--the--matter--to--the 

department--of--reven~e--for--aetion The department may take 

action under the provisions of this part, the abandonment or 

nonsupport statutes, the Uniform Parentage Act established 

in Title 40, chapter 6, part 1, or and other appropriate 

state and federal statutes of-this-state to ifts~re ~ 

that the parent or other person responsible pays for the 

care, support, or maintenance of the-dependent ~ child if 

-5- SB 42 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0042/02 

the department: 

(a) receives a referral fr<?m the departme!l_!__~! ___ ~ocial 

and rehabilitation services or the depdrtment of family 

services on behalf of the child; 

{b) is providing child support enforCef!l~nt __ ~~j_ces 

under 40-5-203; or 

(c) receives an interstate referral, whether un~~~-~~~ 

Revised Uniform Reciprocal Enforcement of Support. Act __ o~--~~ 

interstate action by a Title IV-D agency of anot~~~-~~at~. 

(2) £n-the-even~-that-pa~lie-a8sistance--±~--fttrn±~hed 

~y--a--state--or--cottnty--aqeney--or--in-in~tanee~-where-the 

department--ha~--eontraeted--~o--eolleet--s~pport7 If the 

department is providing child support enforcement services 

for a child under this part, the department shall--~eeome 

becomes trustee of any cause of action of the depeftdent 

child or the person-havin~-legal-e~stody--o£--the--~ependent 

ehild obligee to recover support due to that the chi~d or 

obligee from any-person the obligor. and The department may 

bring and maintain the action either in the-departmentL~ its 

own name or in the name of the obligee. 

(J) The department has the power of attorney to act 1n 

the name of any reeipient-of-publ~e-a~~±stanee-in-endor~±n9 

an8-eashin9 obligee to endorse and cas~ any and all drdfts, 

checks, money orders, or other n~gotiable instruments 

received by the department on behalf ___2_f__ ~----chi 1 d ""<! 
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representinCJ--SI::tppert--pa:raen.ts-£cr-eh1:%dreft-in-whose-8e-h.ai£ 

p~blie-assistanee-has-Been-preyie~sly-paid. 

(4) Fo~ purposes of prosecuting any civil action 

pursaant--to--~his--part, the department is a real party in 

interest upen-the-payment-of--puB±±e--assistaflee if it is 

providing child support enforcement services under this 

~· No obligee sha%1 ~ act to prejudice the rights of 

the department after-the-receipt-of-publie-assistanee while 

such services are being provided. 

(5) Ne If child support enforcement services are being 

or have been erovided under this part, no agreement between 

any obligee and any obligor either relieving an obligor of 

any duty of support or purporting to settle past, present, 

or future support obligations either as settlement or 

prepayment may act to reduce or terminate any rights of the 

department to recover from that the obligor for support debt 

provided unless the department has consented to the 

agreement in writing. 

(6) The department may petition a court or an 

administrative agency for modification of any eo~rt order on 

the sa~e basis as a party to that action wottl~-have-been is 

entitled to do. 

(7) The department shall~b~ is subrogated to the right 

of the child cr-eht~dren-or-person-haYing-the-eare,-e~stedyr 

and-eon~rei-c£-the-ehiid-or-ehildren or obligee to maintain 
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any civil action or execute any administrative remedy 

eJCisting available under the laws of ~he this or any __ other 

state to-obtain-re~mbttr~ement-of-money-th~s-spent to collect 

a support debt. This right of subrogation is in addition ~~ 

and independent of the assignment under SJ-2-613 and the 

support debt created by 40-5-221. 

(8) Tf-a-district-cottrt-erfte~~-an-amettnt-of-sapport-to 

be--paiO--by--a--responsibie-parent,-the-departmen~-~haii-be 

sttbrogated-te-the-debt-e~eated-by-the-o~der--and--the--money 

jtt~9ment---shall--be--determtned--to--be--in--£avor--of--the 

department.-This-s~bro9ation-applie~-both-to~ 

tat--the-lesser-of-the-amottnt-pDid-by-the-department-of 

soeial-and-rehab~litation--serviees--or--the--department~-of 

family--~ervices--in-pttbiie-ass±stanee-to-or-for-the-benefit 

of-a-dependent-ehild-or~ehiidren-of-the--respon~ible--parent 

or--the--amottnt-oE-sttpport-eontatned-±n-the-eottrt-order;-and 

tbt--to-any-amottnt-alloeated--to--the--benefit--o£--the 

ehildren--on--the--basie--e£--providinq--neeess±ties-for-the 

earetaker-of-the-childreno If public assistance is bei~~ 

has been paid, the department is subrogated to t!i~ deb_!_ 

created by a support order and any money judg_me~___!___ __ i~ 

considered to be in favor of the depar_!m~~~-~ This 

subrogation is an addition to any assignment made under 

53-2-613 and applies to the lesser of: 

(a) the amount of_~_!ic assistance paid; or 
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(b) the amount due under the support order. 

(9) The department may adopt and enforce such rules as 

may be necessary to carry out the provisions of this part. 

(10) The department, for the purposes mentioned in this 

part, throu9h its director or the director's authorized 

representatives, may administer oaths to certify official 

acts and records, issue subpoenas, and compel witnesses and 

the production of books, accounts, documents, and evidence." 

Section 3. Section 40-5-203, ~CA, is amended to read: 

••o-S-203. s~ppor~ Child support enfor~nt services. 

(l) The department may accept applications for ~support 

enforcement services on behalf of persons who are not 

recipients of public assistance and may take appropriate 

action to establish or enforce support obligations against 

persons owing a duty to pay support. 

(2) The department may establish by rule reasoftable 

standar~s--neeessary--te--limit--appiieatians--£er---support 

enfereement---serviees.--~hese--stendards--shaii--take--~nto 

aeeeunt-the-earntftqs,-ineome,-and--other--resodrees--a%ready 

availabie---te---support--the--person--£er--whom--a--sdpport 

obligation-exists the terms and conditions by which services 

are provided under this section. 

(l) The department may not charge the applicant a fee 

as compensation for services rendered in establishment of or 

enforcement of support obligations. However, the department 
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may charge a fee to the persen--from--whem--the--suppert--is 

beinq-eeiieeted obligor. This fee must be in addition to the 

support payment. The department shall by rule establish 

reasonable fees commensurate with the cost of enforcement 

support services to be paid by the person-from-whom-the 

suppert-is--bein9--eelleeted obligo~. When payments are 

scheduled to be paid on an installment basis, a portion of 

the collection fee owed to the department shall be added to 

each payment. If the per!ton-from-whom-~fte-suppert-±s-beinq 

ceileeted obligor makes a payment in an amount that is less 

than the support payment plus the collection fee for that 

payment, the department may deduct a percentage of the total 

sum collected which represents the department's standard 

proportion. The department may, upon a showing of 

necessity, waive or defer any such fee. 

(4) If child support enforcement services are provided 

under this part to or for a child as a result of the payment 

of public assistance, the department shall MAY continue _ ___!_.2 

provide services after public assistance is no longer being 

paid, without requiring an application. An obligee's 

acceptance of continued services constitutes the obllgee'~ 

agreement to the terms and conditions set for applica1_1~ 

the department unde~ this section. 

l5} The department may terminate services under this 

sect ion eftly .!.!__._it: 
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(a) receives a written request f~om the obligee for 

termination of servicesJ 

(b) receives notice that the child is receiving public 

aasistance; or 

lc) determines that an obligee has violated any term 

or condition set by the department for an applicant under 

this section." 

Section 4. Section 40-5-204, MCA, is amended to <ead: 

•to-5-204. Cooperation by peraoft--having--eu~~o~y--or 

e~iid obligee. Any--p~rsen--he¥ing--~he--care7-euatodyr-er 

COft~ro%-of-any-dependen~-ehiid-er-children--shall--eooperate 

wi~h--th~--~partment--in-eatebliahing-the-paternity-of-sueh 

ehild--aftd--obtaining--auppert--payments An obligee shall 

cooperate with the department in: 

(1} identifying and locating the obligor; 

12) establishing the paternity of a child; 

(3) obtaining support or any other payments due the 

obligee and child; and 

(4) obtaining reimbursement for previously paid public 

assistance, if any.• 

Section 5. Section 40-5-205, MCA, is amended to <ead: 

•to-5-205. Pay.ent of support .aney collected to 

support enforceaent and collections unit notice. If 

writte"--notiee--by--th@--departaent-is-qiv@n the department 

gives written notice to the respon~~ble-persen--er obligor, 
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to the clerk of the court, ±£--appropriate, or to an 

administrative agency that issued a support order, that the 

ehii~ren child for whom a support ebliqa~ien order exists 

are is receiving ptthiie--assistance services from the 

department, then any support money pa%d-by-the-per~en-e~ 

persons-re~pensiBie-for-suppor~-as-a-res~it--of--any--aetien 

shall---be---pa~d---throuqh---the--~~ppert--eftforeement--and 

eoileceions-~nit-o£-the-depar~mefte-of-reve~tte must be paid 

to the department." 

Section &. Section 40-5-206, MCA, is amended to read: 

•40-5-206. Central unit for information and 

administration cooperation enjoined -- availability of 

records. (lJ The department shall establish a central unit 

to serve as a registry for the receipt of information, for 

answering interstate inquiries concerning deserting parents, 

to coordinate and supervise departmental activities in 

relation to deserting parents, and to assure effective 

cooperation with law enforcement agencies. 

(2) ~o-effeettta~e-the-purposes-or--this--seetion,--the 

direetor--may-reqttese-Erom-state,-eottftty,-and-%ocal-a9eneie§ 

all-infer•ation-and-assistanee-as-attthorized-by--this--part• 

Ail---s~ate,---eoanty,--and--ei~y--a9encie~,--offieers,--and 

employees-shail-eooperate-in-the--location--of--p~~eftt~--wne 

have--aha"do"ed--or--deserted--or--are--£ailing--te--~~pport 

children-reeeivin~-pdblic-a~si~~aftee-and--~hal~--oft--reqtle~t 
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supply---the---depar~en~--wtth--all--infermetien--a•aiiable 

reiati•e-to--the--iocatioftT--*ncoaeT--and--property--of--the 

parents. If services are provided to a child under this 

part, the department may request and all state, county, and 

city agencies, officers, and employees must provide on 

request any information concerning the location, income, and 

assets of an obligor. 

(l) Except as provided in ll-3-127, any records 

established pursuant to the provisions of this section are 

available only to the department, county attorneys, and 

courts having jurisdiction in support and abandonment 

proceedings or actions or agencies in other states engaged 

in the enforcement of support of minor children as 

authorized by the rules of the department and by the 

provisions of the feder,al Social Security Act. u 

Section 7. Section 40-5-207, MCA, is amended to read: 

"40-S-207. Depart.ent authorized to enforce 

.aintenance awards. When If a judgment or order creating a 

child support obligation also contains a judgment or order 

for the support of a spouse or former spouse an8-tfte-termer 

spo~se who is the custodial parent of the child, the 

department may collect and enforce spousal support under 

this part." 

Section 8. Section 40-5-208, MCA, is amended to read: 

"40-5-208. Medical support obligation enforceaent. (1) 
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In all-preeeediftqs any proceeding initiated pursuant to this 

part, the department shall require paren~s-ohliqat~d-~o-pay 

ehild-s~ppo~t the obligor to secure and maintain health 

insurance coverage for each dependent child, at a cost not 

to exceed 5\ of net income, whenever such health insurance 

is available through ~heir the obligor's employment. 

However, if a eottrt-of-eoapetent-jurisdiction-ha5-~n~~red-an 

support order estaDlishift~-a-eurr~nt-support-ohii9ation--end 

haa--ord~red--the--eh±i~ated--par~nt--to-secnre-and-maintain 

hea±~h-insaraftee-eoveraqe-for-~aeh-dependen~-ehi~dr has been 

entered that also orders the obligor to secure and maintain 

health insurance coverage for the child, the department 

shall enforce the obligation as ordered hy-th@-eeurt. 

(2) If the department determines that an obii9a~ed 

parent obligor has failed to maintain health insurance 

coverage required by th@ a support order ot--a--eottrt--o£ 

eompet@nt-;urisdtetton-or-an-administrative-ageney-emp6wer~d 

te--enter--s~eh--erder,it may issue a notice commanding the 

parent obligor to appear at a hearing held by the department 

and show cause why a sum of not more than $100 should not 

be assessed for each month health insurance coverage 1s not 

secured or maintained. If the department finds, after 

hearing or the obligor's failure to appear, thal the obligor 

has not secured or maintained health insurance coverage ~as 

not-heeft-seeured-or-maintained in accordance with the eonrt 
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er---a6a~n.rsuaei,ve suppor-t orde-r, the department may assess 

against the ~i,a~ed-paren~ obligor not more than $100 for 

each ..anth health insurance coverage has not been secured or 

maintained. Such amounts may be enforced by warrant for 

distraint provided for in 40-5-241. 

(l) Nhefte¥&r-aft-&h~i~ated-parent If an obligor who has 

been served with notice under this section appears before 

the department and show& that health insurance coverage in 

accordance with the ee•rt-or-ada~niatrat~ve suPPort order: 

(a) has been secured and maintained continuously since 

the date of the order, the department shall dismiss the 

pending action; or 

(b) has not been secured or continuously maintained 

but such cove·ra9e is presently in effect, the department 

shall suspend the pendinq action for a period of 12 months. 

( 4) At the end of the suspension period, the 

department may schedule a hearing. If at this hearing the 

de~tment finds that during the suspension period health 

insurance cove-rage: 

(a) has- been continuously maintained, the department 

shall disaiss the pending action and the obtiga~ea-paren~ 

obligor will not be assessed under this section; or 

(b) has not been continuously maintained, the 

department may enter a final order requiring the obli9ated 

parent obligor to pay the sum assessed in accordance with 
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this section for each 11\Qnth coverage was not maintained. 

(5) Any amounts collected pursuant to this section 

must be returned to the general fund to help offSet 

expenditures for medicaid." 

Section 9. Section 40-5-213, MCA, is amended to read, 

•40-5-213. Financial statements by pareftt---who~e 

absenee--~s--basis--e£--applieation--Eor--pttblie--asststaftee 

obligor -- penalty. (1) Any--pa~ent--in--the--state--whose 

absenee--±s-the-basis-~pen-whieh-aft-applieat±on-±s-£±led-£o~ 

publie--assistanee--on--hehalr--of--a--eki%d--shal% !!__!~~ 

department is providing child support enforcement services 

under this part and has reasonable cause to believe that a 

support obligation is owed, an obligor, upon wri~~en 

request, shall complete a statement, under oath, stating the 

obligor's: 

~ o£-his current monthly income,L 

~ his total income over the past 36 monthstl 

i£1 the number of dependents for whom he the obligor 

is providing supportTL 

ill the amount he the obligor is contributing 

re9~iarly toward the support of all--ehtlftren--~or--whom 

appiieation--tor--sueh--assistan~e-~s-made, a chi~.!~~-~ 

the department is providing services; 

~ h*s current monthly living expensesrL and 

itl all othe~ information pertinent to d@terminiMg-h~~ 
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ahi!ity-to-s~pport-his--ehi!dreftT--~he--statemeftt--shall--he 

pro•ide~-~pon-a-8emand-maGe-by-tfte-depertment~-f£-aeeistanee 

based--dpan--the--applieation--is--~ran~ed--en-beftaiE-of-the 

ehild;-additienal-stateaents-sftail-be-ftied-as--reqaired--by 

the-department-unti~-tfte-ehild-is-no-longer-reeeivinq-publie 

assiatanee the obligor's financial condition. 

(2) The department may require additional financial 

statements from the obligor during the period the department 

is providing services to the child. 

t~tlll Failure to comply with this section is a 

m i sdemea nor • •• 

Section 10. Section 40-5-221, MCA, is amended to read: 

"40-5-221. Debt to state by natural--or--adoptive 

parents obligor -- li•itations. (1) Except as provided in 

subsection (2), any payment of public assistance money made 

to or for the benefit of any-dependent-child-or--children ~ 

child creates a debt due and owing the state of Montana by 

the ~espensible-parent-or-paren~s obligor in an amount equal 

to the amount of public assistance money so paid. In the 

case of an obligor who is an adoptive parent or-paren~s, ne 

~debt for public assistance paid may ~ accrue prior to 

the date of adoption. 

(2) Where--there--has--been--a--dist~iet--co~rt--erder 

es~abli~hed,--the--debt--sha%1--be--rimited--to--the--amottnt 

prey±ded--fer--by--the--order• If a support order has been 
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entered, the support debt created by this section m~~~ 

exceed the amount of the order. 

(3) ~ftere If a child has been placed in foster care, 

and a written agreement for payment of support h8!!1- ··been 

entered--inte--by--the--respensible-parent-er-parent~ ~~ists 

between the obligor and any state agency, the su~! debt 

~hall--be is limited to the amount provided for in the 

agreement. However, if a eeHrt support order Eor-~ttpport is 

or has been entered, the provisions of the order ~hfllli 

prevail over the agreement. 

(4) The department shall adopt rules based on ability 

to pay, with respect to the level of support to be prov~ded 

for in such agreements or modifications of such agreements 

based on changed circumstances. 

(5) The department may establish and collec~~b~ 

created under this section in a proceeding that is 1n 
~--~-----

addition to and independent of the subrogation created -~_y_ 

40-5-202(71 and the assignment undec 53-2-613.'" 

Section 11. section 40-5-222, MCA, is amended to read' 

•40-5-222. Support debt based upon ~tlbrogflltio~--~o--o~ 

assiqftment--o£--jttdqment support order -- notice -- eont~nt 

contents --action to collect. (l) The department may issue a 

notice of a support debt accrued or accruing based upon 

s~breqation--to--er--assi9nmeftt-o£-~he-jttd9meftt-ereated-by-a 

Sistrie~-eottrt a support order. The notice may be served 
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upon the aeb~er obligor in the manner prescribed for the 

service of a summons in a civil action in accordance with 

the provisions of the Montana Rules of Civil Procedure, 

demanding payment within 38 20 days of the date of receipt. 

(2) The notice of debt shall include: 

(a) a statement of the support debt accrued or 

accruing, computable on the amount required to be paid under 

any distr~et-eeurt support order te-whieh-tfte-depar~meftt--is 

s~bregated-or-has-an-asai9ned-interest; 

(b) a statement that the p~operty of the debtor is 

subject to collection action; 

(c) a statement that the property is subject to 

distraint and seizure and sale; 

(d) a statement that the net proceeds will be applied 

to the satisfaction of the support debt; and 

(e) a statement that the debtor obligor is entitled to 

a fair hearing. 

(3) Action to collect the subrogated--or--assigned 

support debt by distraint and seizure and sale shall-be is 

lawful after 39 20 days from the date of service upon the 

debtor obligor or 38 20 days from the receipt or refusal by 

the debtor of the notice of debt. 

(4) Within 20 days of the date of service of notice of 

support debt, the deb~or obligor may request a fair hearing 

as provided in 40-S-226." 
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Section 12. Section 40-5-223, MCA, is amended to read: 

"40-5-223. Hotice of support liability based upon 

payment of public assistance notice contents 

collection warrant --fair hearing. (1) In the absence of a 

district court order the department may issue a notice of a 

support liability accrued or accruing based upon payment of 

public assistance to or for the benefit of afty--d~pendent 

ehild--or--ehildr~ft a child. The notice of liability ~h8il 

must be served upon the respons~ble-pa~efte obligor 1n the 

manner prescribed for the service of summons in a civil 

action, in accordance with the provisions of the Montana 

Rules of Civil Procedure, 

(2) The notice of liability shall include: 

(a) a statement of the support debt accrued or 

accruing, computable on the basis of the amount of public 

assistance previously paid and to be paid in the future; 

(b) a statement of the amount of the monthly public 

assistance payment; 

IC) a statement of the name of the reei-pi-eftt ob.!J.~ 

and the name of the child or children for whom assistance lS 

being paid; 

(d) a demand for immediate payment of the support debt 

or, in the alternative, a demand that the r~spon~tble-pftreMt 

obligor make answer within 39 20 days of the date of service 

to the department stating defenses to liability under 
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40-5-221; 

(e) a statement that if no answer is made on or before 

39 20 days from the date of the service the support debt 

sha~t ~ be assessed and determined subject to computation 

and is subject to collection actioni 

(f) a statement that the property of the ~espoftsib%e 

pareft~ obligor will be subject to distraint and seizure and 

sale. 

(3) If no answer is had by the department to the 

notice of liability on or before 39 20 days of the date of 

service, the support debt sha%% must be assessed and 

determined subject to the computation and the department may 

issue a warrant for distraint authorizing a collection 

action under this part. 

(4) If the respo~sib%e--parent obligor, within 39 20 

days of the date of service of notice of liability, makes 

answer to the department alleging defenses to liability 

under 40-5-221, the respon~ible-parent obligor may receive a 

fair hearing pursuant to 40-5-226. The decision of the 

department in the hearing sha%% must establish the obligor's 

obligation ef-the-responsible-parent, if any, for repayment 

of public assistance funds spent to date as an assessed and 

determined support debt." 

Section 13. Section 40-5-224, MCA, is amended to read: 

••o-5-224. Finding of support liability based upon 

-21- SB 42 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0042/02 

pay.ent of public assistance -- warrant fo~ distraint 

bond to release warrant --action to collect. (l) If the 

department reasonably believes that the parent obligo£ is 

not a resident of this state or is about to move from this 

state or has concealed himself, absconded, absented himself 

or has removed or is about to remove, secrete, waste, or 

otherwise dispose of property which could be made subject to 

collection action to satisfy the support debt, the 

department may 

40-5-241 during 

issue 

the 

a warrant for distraint pursuant to 

pendency of the fair hearing or 

thereafter, whether or not appealed. No further action may 

be taken on the warrant until final determination after fair 

hearing andfor or appeal. The department shall in-~tlch-ea~e~ 

make and file in the record of the fair hearing an affidavit 

stating the reasons upon which the belief is founded. The 

re~pon~ibie-pa~~nt obligor may furnish a bond, not to exceed 

the amount of the support debt, during pendency of the 

hearing or thereafter, and in such case warrants issued 

shall must be released. If the decision resulting from the 

hearing is in favor of the re~pons%b±e-pa~~~t ob~q!_, all 

warrants issued shall ~ be released. 

(2) The department may commence action under the 

provisions of this part to collect the support debt on the 

date of issuance of the decision resulting from the 

hearing." 
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Section 14. Section 40-5-225, MCA, is amended to read: 

"40-5-225. Notice Oftd----firtdirtg of financial 

responsibility ef-respensibie-parent -- temporary and final 

support obligations -- adainistrative procedure. (1) ~ fn 

lied--of--the--proeed~res-pro•ided->n-48-5-223-and-48-5-2247 

the In the absence of a support order, the department may 7 

in--the--absenee--o£--a--dis~rict--co~rt-order, serve on-the 

responsible-parent an obligor with a notice and--findin9 of 

financial responsibility alleging a child's need for support 

and the amount of the need and requiring a-responsible 

parent the obligor to appear and show cause at a hearing 

held by the department why the t±nding-of-liabiiity-and-~he 

amo~nt-of-support-l~ability-shonld-not--be--finaliy--ordered 

obligor should not be finally ordered to pay the amount 

alleged in the notice. ~h±s-not±ee-and-t±nding-shail--relate 

to--the--s~ppe~t--debt--aeeraed--or-aeeruinq-ander-this-part 

andfer-!±t~e-537-ehapter-47-±ne±oding-periodie--payments--to 

&e--•ade--in--the-future-for-the-period-ef-time-any-ehild-ef 

the-respensiBle-parent-is-in-neede-~he-hearin!-shaii-Be-he%d 

p~rsuant-to-this-pert-and-the-rulee-ef-the-depertmentT-vhieh 

shall-pro•ide-£or-a-fair-hearinq. 

(b) The notice must state: 

(il the names of the obligee and child; 

(iii the amount of current and future support to be 

paid each month for the child; 
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(iii) that if the obligor does not file a written 

answer within 20 days f[om the date of service or refusal of 

service, the amount in the notice must be finally ordered: 

(iv) that the obligor is entitled to a fair hearing 

under 40-5-226. 

(2) ~he-netiee-and-finding-e£-£inaneiai-re3pon3ibility 

3fta%%-be-served--in--efte--same--Manner--preseribed--for--the 

serviee--ef--a-sammons-in-a-eivil-aeeien7-in-aeeerdanee-with 

efte-previsions-e£-the-Montana-R~les-of-Sivil-Proeedure7--A~y 

respensibie--parent--who--objeets--~o-aii-or-a"y-part-of-tne 

notiee-and-£indtng-sfta%1-have-the-ri9ht-for-not-more-than-~6 

days-from-the-date--e£--ser•iee--to--reqnest--in--writing--a 

ftearin9t-notiee-ef-vhieh-shail-be-3erved-upon-the-department 

persenally-or-by-regiatered-or-eertified-ma±l7-ff-no-request 

ie--madeT-the-notiee-and-finding-of-f±naneiai-re~pons~biiity 

beeomes-finai.-££-a-reqdest-is-made,-the-exeetttion-of-notiee 

and-finding-e£--finaneial--responsibiiity--shaii--be--~tayed 

pendin~-the-deeisien-on-sueft-hearinq-or-any-d±reet-appeal-to 

~he--eo~rts--frem--tfte-deeision. If, prior to the service of 

the notice under this section, the department has 

information concerning the obligor's financial condition, 

the department's allegation of the obligor's monthly suppor_t 

responsibil~must be based on the scale of .~esteq 

minimum contributions under 40-5-214. If such informatl~!~ 

unknown to the departm~ntL the allegatio~~__2f_J:.h~el:!_!i~~~-~ 
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monthly support responsibility must be based on the greater 

of: 

(a) the amount of public assistance payable under 

Title 53, chapter 4; or 

(b) the alleged need. 

(3) ~he-net±ee-a~d-t~ndin~-ef-f±naneial-respens±bi~i~y 

sftal!-inehtfte-:-

tat--the--aao~nt--~he--department--has--determined--the 

respensible---parent--owesT--the--s~pport--debt--aeerded--or 

aeerain~r-andr-as-appropriater-the-aaoant-~o-ee-paid-thereon 

eaeh-monthr-aTl-eompatable-on-the-bas±s-of-the-aaeant-o£-the 

menthly-pablie-assistanee-payaent-prev±oasly--paid--or--need 

alie9ed-and-the-ab±iity-of-the-respons±ble-pa~ent-to-pay-ail 

or-any-portion-of-the-debt; 

tbt--a--s~a~eaent--o£--the--neae--ot--~fte--~eeipient-or 

e~stodian-anft-~he-naae-of-any-ehiid-for-vhom--assistanee--is 

beinq--paid-or-need-is-alleged;-or-a-s~atement-ot-the-amount 

ot-periodie-£utare--s~ppert--payments--£or--vhieft--finaneial 

respensibil~ty-is-to~nd; 

tct--a-st:atement:-t:hat-tfte-re:spotl.sible-par_en.t-raay-ob;eet 

to--all--or-any-part-of-the-n.otiee-and-tinditl.q-and-req~est-a 

hearinq-to-sftov-cause-why-fte-shoaid-not-be-determined-to--be 

liable-£or-any-or-all-of-the-past-and-£~t~re-debt-determined 

and-the-amoant-to-be-paid-thereon1 

tdt--a--statement--that-i£-the-respensible-parent-faiis 
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to-reqaest-a-hearinq7-the-s~ppert-debt:-and--payments--~ta~ed 

in--tfte--notiee--and--fin.din9r--ineiading--periodie--~npport 

payments-in-the-t~t~rer-shall-be-assessed,--determined,--and 

ordered--by--the-department-and-that-this-deet-is-~abjeet-~e 

eeilee~ioft-aetion; 

tet--a-statemeftt--that--the--prepe~ty--oE--the--debterr 

withod~--t~rther--advanee-notiee-er-hear%n~,-will-be-~ttbjeet 

te-distraint-and-~ei~dre-and-~aie-to-~atisty--tfte--debt~ !I 

the obligor objects to the notice, the obligor shall file a 

written answer with the department within 20 days __from__!tl....!: 

date of service or refusal of service. If the depa.rt~en~ 

receives a timely answer, it shall conduct a fair hearing 

under 40-5-226. If the department does not receive a timely 

answer, it shall order the obligor to pay the amount stated 

in the notice. 

(4) (a) If a support action is pending __ in distr~~!_ 

court and a temporary or permanent support obligation has 

not been ordered, the department may is~ue to the obligor a 

notice of temporary support obligation. 

(b) The notice must contain: 

(i) the names of the child and the person~ agency 

having the custodial care of the child: 

( ii} an amount for temporary monthly supp_~.!:_-~~t-~1_~~ 

as provided in subsection (2); 

(iii) a ~~tement that the obligor m~__y___.£_eguest ~ 

-26- SB 42 



1 

2 

3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1S 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

SB 0042/02 

hearing at which the obligor may show that a different 

support amount is appropriate or that establishment of a 

support obligation is inappropriate under the circumstances. 

The hearing aust be conducted in accordance with the 

procedures of 40-S-226. 

(iv) a statement that a hearing must be requested in 

writing within 10 days of receipt of the notice or the order 

for a temporary support order will be entered in the amount 

stated in the notice; and 

(v) a statement that the temporary support order will 

terminate upon the entry of a district court support order. 

If the district court order is retroactive, any amount paid 

for a particular period under the temporary support order 

must be credited against the amounts due under the district 

court order for the same period, but excess amounts may not 

be refunded~ If the district court determines that a 

periodic support obligation is not proper, any amount paid 

under the temporary support order must be refunded to the 

obligor~ 

(5) (a) If a temporary support order is entered or if 

proceedings are commenced under this section for a married 

obligor, the department shall vacate any support order or 

dismiss any proceeding under this part if it finds that the 

parties to the marriage have: 

(11 re~~ncile~ithout the marriage havi~g been 
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dissolved; 

(ii) made joint application to the department to vacate 

the order or dismiss the proceeding; and 

(iii) provided proof that the marriage_ !las ~Eeen 

resumed. 

(b) The department may not vacate a support order. or 

dismiss a proceeding under this subsection (5) if it 

determines that the rights of a third person or the child 

are affected. The department may issue a new ~otic~ ~~~er 

this section if the parties subsequently~~!~.~~..: 

(6) Any notice of financial respon_§ibQ!~y__ and ___ ~-~-~ 

notice of temporary support obligation must be ser~~1n the 

same manner prescribed for the service of a summons in civil 

action in accordance with the Montana Rules of Civil ----·-

Procedure." 

Section 15. Section 40-5-226, MCA, is amended to read: 

•to-5-226. Administrative hearing -- nature place 

tiae -- deterainations -- failure to appear -- entry of 

£*ndin~s final decision and order~ (l) The administrative 

hearing is defined as a ••contested case". 

(2) 'fft@ At the discretion of the hearing off1cer, the 

administrative hearing may be held: 

1!1 in the county of residence oc othe1 county 

convenient to the re!!p~n!!:i:ble-parent obligor o~--S?~~_i_ge:...~l._l_2_.£_ 

lbl in the county in which the department ____ ...£.! _ _?n_y_ of 
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its offices are located. 

(3) If a hearing is requested, it shall must be 

scheduled within 38 20 days. 

(4) The hearing officer shall determine the liability 

and responsibility, if any, of the alleqed-responsible 

paren~ obligor under 4&-5-iil-and-aftall-alse--fte~erm~ne--~he 

aaeunt--ef--periedie--payaents--te--De-made-te-satisfy-past, 

present7-er-£~t~re-liability-under-49-5-ii%T-tn-ma~iftg-ehese 

deteTm±nationsT-the-hearing-effieer--shall--inelude--in--ft±s 

eonsideratien--the--seale-ef-s~gqested-ainiaum-eontributions 

adopted-ander-t9-5-il4 the notice and shall enter a final 

decision and order in accordance with such determination. 

(5) If the responsible-parent obligor fails to appear 

at the hearing or fails to timely request a hearing, ~pan--a 

showinq--of--vatid--servieer the hearing officer, upon a 

showing of valid service, shall enter a decision and order 

declaring the s~pport--deh~--and-payment-provisions amount 

stated in the notice and-findinq-of-£inancial-responsie±iity 

to--be--assessedr--de~erained7--and--subjee~--~e--eotteetion 

ection.---Within---38--days--ef--entry--ef--tfte--order7--the 

responsihle-parent-may-petition-tfte-department-to-vaeate-the 

order-upon-a-sftowing-ot-any-e£-the-~rednds-en~merated-in-the 

Men~ana-Rdles-e£-€i¥i!-PreeedHre to be final. 

ill In a hearing to deterllline financial 

responsibility, the monthly support responsibility must be 
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determined in accordance with the evidence presented and 

with reference to the scale of suggested minimum 

contributions under 40-5-214. The hearing officer is not 

limited to the amounts stated in the notice. 

t6t(7) Within 20 days of the hearing, ~he the hearing 

officer shall,--w~th~n--~8--days--ef--tfte--hearinq, enter 

findin~s,--eeneiusion~7--and--a--f~nai--dee~s~on-det~rmi~i~q 

i~abii±~y-and-re~ponsiei~i~y-andfo~-fdt~re-periodic--snpport 

payments a final decison and order. The determination of the 

hearing officer en~ered--pur~uant-to-this-seetion-~h8il-be 

entered-as-an-order--uniess--stteh--findin9s--are--set--asi~~ 

pursttant--to-4&-S-~53-and-shail-limit-the-sttpport-~ebt-under 

4B-S-i2%-to-the-amounts-stated-in-the-deeision constitutes a 

final agency decision, subject to judicial rev1ew under 

40-5-253 and the provisions of the Montana Administrative 

Procedure Act. 

tTti!l The-deeision-establishinq-liability-and--Eutttre 

periodic--support--payments--is--saperseded--ttpon-entry-ot-a 

distriet-eourt-order-for-sttpport-to-the-extent-the--d±~triet 

eottrt--order--is--ineonsistent--with--the--hearin9--or0er-or 

deeisiono-rn-~he-absenee--or--a--distriet--eottrt--order--the 

responsihle--parent-may-petition-the-depa~tment-tor-i~~~ane~ 

ef-an-erder-to-appear-and-~how-ee~~e-be~~d-on-a--~newtnq--of 

qeod--eadse--a~d-aaterial-ehange-o£-eircnm~t8nee~-to-req~ire 

the-other-party-to-eppear-and-~hew-eea~e--vhy--the·--Oeei~~on 
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prev~o~aly-entered-ahoald-nat-be-prospeetiveiy-~%f%ed~-~he 

crd~r--to--appear-aa~-shav-eaase-~o9e~her-with-a-eopy-oE-ehe 

affidawi~-apon-wh~eh-ehe-order-i~-based-shaii-be--served--by 

the--peeieioning--parey-oa-ehe-neftBoYin~-par~y-in-the-aanner 

of-a-smmmons-%n-a-ciwii-aetiono-A-hearinq-shaii-be-set If__! 

support order is established under this part, any party may 

file a verified petition with the department alleging facts 

constituting a material change of circumstancese Upon the 

filing of such petition, the department shall issue an order 

to the nonpetitioning party to appear and show cause why the 

decision previously entered should not be prospectively 

modified. The order to appear and show cause, together with 

a copy of the verified petition, must be served by the 

petitioner upon all other parties ln the manner provided by 

this pact. Upon receipt of proof of service, the department 

shall schedule a hearing not less than 15 or more than 30 

days from the date of service, unless extended for qood 

cause shown. Prospective modification may be ordered but 

only upon a showing of good cause and material change of 

circumstances. 

t8t--~he--d~partaent;--in--ite-or±ginal-deterainatiens7 

an~-the-hearing-effieer,-in-making-~etermina~ione--based--en 

ob;eet~ens--ee--erig~nal--determinat~ons--or-on-pettetons-to 

aadifyy--ahali--eenaider--the--standarda---prom~l~ated---fcr 

determination-of-aappor~-payMents-used-by-the-distriet-eourt 
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ef-~he-eoanty-o£-restdenee-of-the-responaib%e-parento 

{9) Bebts A support debt determined pursuant to this 

sectionT-aeer~e~-and-no~-paidr-are is subject to collection 

action ~nder--this-part without further necessity of action 

by the hearing officer. 

{10) A support debt or a support responsibility 

determined under this part by reason of the obli~~~ 

failure to request a hearing under this part or failure to 

appear at a scheduled hearing may be vacated, upon the 

motion of an obligor, by the hearing officer within the time 

provided and upon a showing of any of the_grounds enumerated 

in the Montana Rules of Civil Procedure. 11 

Section 16. Section 40-5-241, MCA, is amended to read: 

•40-5-241. Narrant for distraint. ill (_fh:i:rty~onf! 

Twenty-one days after receipt or refusal of ~ notice of ~ 

support debt under provisions of 40-5-222 or 3i 21 days 

after service of notice of a support debt or as otherwise 

appropriate under the provisions of 40-5-223 and 40-5-224, 

the department may issue a warrant for distraint based on 

the amount of the support debt. 

i!l The warrant is subject to the provisions of this 

part and the provisions of 15-l-701, 15-1-704, 15-l-708, and 

15-1-709, with references to "tax" taken to mean "support 

debt" and references to "taxpayer" taken to mean u.p~r~ot'\ 

owing--~he--sapport~debtur-as-v@l%-as-the-provi~iot'\~-of-t~i~ 
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part "obligo[•.• 

Section 17. section 40-5-242, MCA, is amended to read: 

"40-S-242. Civil liability upon failure to coaply with 

warrant or to honor asaiga.ent of wages. Sfto~id-any--person7 

fira7--eerpo~ationT--assoeiatien,--pelitieal-~~b~ivision,-er 

departaent-at-tfte-a~ate-faii-er-refuse-to--deiiver--property 

pars~ant-to-the-order~-or-after-aetual-notiee-ot-tilin9-of-a 

sapport--~ienr--pay-over,-releaae,-sellr-tranafer 7-or-eonvey 

reai-or-personal-property-sabjeet-to-a-support--lien--to--or 

for--the--benefit-of-the-debtor-or-any-other-person;-or-fail 

or-refHse-to-sGrrender-upon-deeand-property-d~strained-under 

46-5-i4i-or-fa~l-or-refuse-to-honor-aft-assi~ftMeftt--ot--wa9eS 

preseft~eft---by---the---departaeft~r---the ~ person, firm, 

corporation, association, political subdivision, 

department of the state is liable to the department 

or 

in an 

amount.equal to 100\ of the value of the support debt whieh 

that is the basis of the distraint or assignment of wages or 

the value of the distrained property, whichever is less, 

together with costs, interest, and reasonable attorney feesL 

if the person or entity: 

(1) fails or refuses to deliver property pursuant to 

the order; 

(2) pays over, releases, sells, transfers, or conveys 

real or personal property subject to a support lien, to or 

for the benefit of the obligor, after the person or entity 
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receives actual notice of filing of the support lien: 

(3) fails or refuses to surrender upon deman~-~~y 

distrained under 40-5-241; or 

(4) fails or refuses to honor an assignment of wa~~~ 

presented by the department .•• 

Section 18. Section 40-5-243, MCA, is amended to read: 

••o-5-243. Release of excess to debtor obligor. 

Wheftever If any person, firm, corporation, association, 

political subdivision, or department of the state has in its 

possession earnings, deposits, accounts, or balances in 

excess of the amount of the debt claimed by the department 

plus $100, that person,--tirm,--eorporation,-a~~oei8tion 1 

poiitieai-3dhdivi~ion,-or-depart~eftt~of-the-state £!___e~ity 

may,--withotl~--liabi~ity-uftder-this-pertr release the excess 

to the e;ebtor obligor without liability under this_~·" 

Section 19. Section 40-5-244, MCA, is amended to read: 

•40-5-244. Banks and savings and loan associations 

service effective only as to branch office served. In the 

case of a bank, bank association, mutual savings bank, or 

savings and loan association maintaining brdnch offices, 

service of any notice or document authorized by this part is 

only effective as to the accounts, credits, or other 

personal property of the debtor obligor in the particular 

branch upon which service is made." 

Section 20. Section 40-5-246, MCA, is amended to read: 
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•to-5-246. Release of distraint and return of seized 

property -- effect. ~he At any time, the department may at 

afty-~~me release a distraint on all or part of the property 

of the deb~er obligor or order the return of seized property 

without liability7 if assurance of payment is determined to 

be adequate by the department or if the action will 

facilitate the collection of the debt. The release or return 

does not operate to prevent future action to collect from 

the same or other property." 

after 

Section 21. Section 40-5-251, MCA, is amended to read: 

"40-5-251. Debt pa~nt schedule. ~he At any time 

notice to the obligor, the department may at-any-t~me 

8fter-notiee-te-the-debter set or reset a level and schedule 

of payments to be paid upon the debt consistent with the 

income, earning capacity, and resources of the d~htor 

obligor." 

Section 22. Section 40-5-252, MCA, is amended to read: 

•fo-5-252. Inte~est on debts due waiver. ill 
interest The department may collect interest on any support 

debt due and owing to the-d~pa:rtm.ene .!:! at the statutory 

interest rate payable on judgments recovered in the courts 

of this state Hnder--48-5-iil--mar--be--eolieeted--by-the 

departllleftt. 

ill No provision of this part may be construed to 

require the department to maintain interest balance due 
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accounts~T-and-ir~ee~est-may-he-waived-by-ehe-department, The 

department may waive interest if waiver would facilitate the 

collection of the debt.• 

Section 23. Section 40-5-253, MCA, is amended to read: 

"40-5-253. Adainistrative findings and order 

administrative remedies judicial review. (1) It is the 

intent of this part that administrative findings and orders 

be subject to judicial reviewL but that administrative 

remedies must be exhausted prior to judicial review. The 

administrative procedures described in this part are subject 

to review 

shall must 

in the 

be 

appropriate district court. Such review 

conducted pursuant to the Montana 

Administrative Procedure Act. Upon a showing by the 

department that administrative remedies have not been 

exhausted, the district court shall refuse review until such 

remedies are exhausted. 

{2) Nothing in this part may be construed to abridge 

or in any way affect the defendant~!! obligor 1 S right to 

counsel during any and all judicial or administrative 

proceedings pursuant to this part." 

Section 24. Section 40-5-254, HCA, is amended to <ead: 

•to-5-254. Statutory limitations. eebt~ ~or!_ deb~~ 

ensuing as a result of determinations made through th~ 

administrative procedures described in this part are subject 

to statutory limitations as set forth in Title 27, chapter 
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z.• 

Section 25. Section 40-5-255, MCA, is amended to read: 

"40-5-255. Charging off child support debts as 

uncollectible. 1!l Any support debt due the department from 

a-responsib%~-perene-o~-fer•er-spouae an obligor, which debt 

the department determines uncollectlbleL may be transferred 

from accounts receivable to a suspense account and cease to 

be accounted as an asset. ~n-~he-event !f a warrant for 

distraint has been filed and the support debt has 

subsequently been charged off as uncollectible, the 

department shall issue a release of lien. 

~ At any time after 6 years from the date a support 

debt was incurred, the department may charge off as 

uncollectible any support debt upon which the department 

finds there is no available, practical, or lawful means by 

which the support debt may be collected. No proceedings or 

action under the provisions of this part may be begun after 

expiration of the 6-year period to institute collection of a 

support debt. Nothing herein may be construed to render 

invalid or nonactionable a warrant for distraint filed with 

the clerk of court prior to the expiration of the 6-year 

period or an assignment of earnings executed prior to the 

expiration of the 6-year period." 

Section 26. Section 40-5-257, MCA, is amended to read: 

•40-S-257. Assignment of earnings to be honored 
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effect. i!l Any person, firm, corporation, association, 

political subdivision, or department of the state employing 

a-person-ow~ng-a-s~pper~-~eb~-or-obli~a~ion an obligor shall 

honor, according to its terms, a duly executed assignment of 

earnings, whether executed voluntarily or pursuant to e~ttrt 

a support order7 presented by the department e~--a--pian--to 

sat%sfy--or--retire--a--suppere--deb~--or--obii~ation. This 

requirement to honor the assignment of earnings and the 

assignment of earnings itself are applicable whether the 

earnings are to be paid presently or in the future and 

continue in force until released in writing by the 

department. 

i!l Payment of money pursuant to an assignment of 

earnings presented 

acquittance under any 

by the department serves as full 

contract of employment. The state 

shall defend and hold harmless any action taken pursuant to 

the assignment of earnings. The department ~hei!~~be is 

released from liability for improper receipt of money under 

an assignment of earnings upon return of any money so 

received." 

NEW SECTION. Section 27. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act} is extended to the provisions of 

[this act). 

NEW SECTION. Section 28. Severability. If a part of 

-38- SB 42 



SB 0042/02 

1 {this act] is invalid, all valid parts that are severable 

2 from the invalid part remain in effect. If a part of (this 

3 act] is invalid in one or more of its applications, the part 

4 remains in effect in all valid applications that are 

5 severable from the invalid applications~ 

-End-
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STANDING COMMITTEE REPORT 

March 10, 1989 

Page 1 of 2 

Mr. Speaker: We, the committee on Judiciary report that 

SENATE BILL 42 (third reading copy-- blue), with statement of 

intent attached, be concurred in as amended • 

Signed: Vt¥~ eyAd ,vc;e: ~an 

(REP. DARKO WILL CARRY TillS BILL ON THE HOUSE FLOOR] 

And, that such amendments read: 

1. Title, line 12. 
Following: •sECTIONs• 
Insert: ~40-4-208,• 

2. Page 1, line 16. 
Insert: Statement of Intent attached to the bill. 

3. Page 1, line 19 of Statement of Intent. 
Following: "child" 
Insert: •support• 

4. Page 2, line 2 of Statement of Intent. 
Following: •support• 
Insert: "enforcement• 

5. Page 38, line 21. 
Following: line 20 
Insert: •section 27. Section 40-4-208, MCA, is amended to read: 

"40-4-208. Modification and termination of 
provisions for maintenance, support, and property 
disposition. (1) Except as otherwise provided in 40-4-
201(61, a decree may be modified by a court as to 
maintenance or support only as to installments accruing 
subsequent to actual notice to the parties of the 
motion for modification. 

(2) {a) Whenever the decree proposed for 
modification does not contain provisions relating to 
maintenance or support, modification under subsection 

561537SC.~ 

Renumber: 

March 10, 1989 
Page 2 of 2 

(11 may only be made within 2 years of the date of the 
decree. 

(b) Whenever the decree proposed for modification 
contains provisions relatinq to maintenance or support, 
modification under subsection (11 may only be made: 

(i) upon a showing of changed circumstances so 
substantial and continuing as to make the terms 
unconscionable; ~ 

(ii) upon written consent of the partiesT ;or 
(iii) upon application by the department or-

revenue, whenever the department of revenue ~s 
~rov1d1n9 serv1ces under Title IV-0 of the federal 
ocial Secur1ty Act. The support obllgat1on must be 

mod1fied as a ro riate; 1n accordance with the 
uidel1nes romul ated under seetion 3 o Senate 

No. 12 • A mod1ficat1on un er th1s subsect on ma 
be maae wfthfil · f2iiiOntilSaftertlieeiitabTISfimeri£ o 
order or the most recent modification. 

(3) The provisions as to property disposition 
may not be revoked or modified by a court, except: 

(aJ upon written consent of the parties; or 
(b) if the court finds the existence of 

conditions that justify the reopening of a judgment 
under the laws of this state. 

(4) Unless otherwise agreed in writing or 
expressly provided.in the decree, the obligation to pay 
future maintenance is terminated upon the death of 
either party or the remarriage of the party receiving 
maintenance. 

(5) Unless otherwise agreed in writing or 
expressly provided in the decree, provisions for the 
support of a child are terminated by emancipation of 
the child but not by the death of a parent obligated to 
support the child. When a parent obligated to pay 
support dies, the amount of support may be modified, 
revoked, or commuted to a lump-sum payment, to the 
extent just and appropriate in the circumstances.•~ 
subsequent sections 

6. Page 38, line 25. 
Following: line 24 
Insert: "NEW SECTION. SECTION 29. 

[sect1on 3 of Senate Bill No~ 
approved, (section 27 of this 

Renumber: subsequent section 

Coordination instruction. 
129] is not passed and 
act] is void. • 

HOUSE 

If 

561537SC.HBV 
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SENATE BILL NO, 42 

INTRODUCED BY ECK 

BY REQUEST OF THE DEPARTMENT OF REVENUE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO THE ADMINISTRATIVE ENFORCEMENT OF CHILD 

SUPPORT TO CONFORM THE LAWS TO FEDERAL REGULATIONS; 

PROVIDING AN AUTOMATIC EXTENSION OF SERVICES UPON 

TERMINATION OF PUBLIC ASSISTANCE; GRANTING EQUAL STATUS TO 

NONPUBLIC ASSISTANCE CASES; DECREASING THE RESPONSE TIMES 

FOR ADMINISTRATIVE PROCEDURES; PROVIDING FOR TEMPORARY 

SUPPORT ORDERS; AND AMENDING SECTIONS 40-4-208, 40-5-201 

THROUGH 40-5-208, 40-5-213, 40-5-221 THROUGH 40-5-226, 

40-5-241 THROUGH 40-5-244, 40-S-246, 40-5-251 THROUGH 

40-5-255, AND 40-5-257, MCA." 

STATEMENT OF INTENT 

A statement of intent is required for Senate Bill No. 

42 because it amends several sections within Title 40, 

chapter 5, part 2, on child support enforcement services. 

These amendments are proposed to bring state law into 

compliance with federal law. The department of revenue is 

granted an extension of authority to adopt rules in 

accordance with this bill that conform with federal laws and 

regulations. 

~-~ 
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The legislature intends that the department adopt rules 

that: 

(1) reduce aid to families with dependent children 

(AFDC) expenditures by ensuring that the parent or other 

person responsible pays for the care, support, or 

maintenance of a child under the provisions of 40-5-202(1): 

(2) ensure child SUPPORT enforcement services will 

continue to be provided to families that cease to receive 

public assistance under AFDC, without requiring an 

application or payment of a fee; 

(3) establish the terms and conditions of providing 

continued services for families no longer receiving public 

assistance; and 

(4) establish procedures for the discontinuance of 

child support ENFORCEMENT services when the custodial 

parent: 

(a) ceases or fails to cooperate with the department 

as provided under 40-5-204: or 

(b) takes an action to prejudice the rights of the 

department under 40-5-202(4) and (5). 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-5-201, MCA, is amended to read: 

•40-5-201. Definitions. As used in this part, the 

following definitions apply: 

-2- SB 42 
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( 1) ''Child'' er--•depeftdent--et\i:lc1.u. means any person 

under 18 years of age who is not otherwise emancipated, 

self-supporting, married, or a member of the armed forces of 

the United States and for whom: 

(a) support rights are assigned under 53-2-613; 

(b} a public assistance payment has been made; 

(C) child support enforcement services are being 

provided by the department under 40-S-203; or 

(d) a referral for interstate services is received by 

the department, whether under the Revised Uniform Reciprocal 

Enforcement of support Act or an interstate action request 

by a Title IV-D agency of another state. 

( 2) "Department 11 meanS the department of revenue. 

(3) "Director• means the director of the department of 

revenue or his authorized representative. 

t4t--•s~sposab±e--earn~ng~•--m~ans--~hat--part--of--the 

earftings-of-a~y-~nd~v~d~a!--remainin~--are~~--the--ded~etien 

from--~hose--earnings--or--any--ame~nt-r~qtlired-by-iaw-~o-be 

wHhheld~ 

t5t--uefstriet-eourt-ordera-means-e~y-jtld~ment-or-order 

o£-the-d±striet-eettrt-of-the-stat~-of-Merttana-or-an-order-o£ 

a--eotlrt--of--apprepriate--jurisd~etion--e£--anather---state 

er~~r~n~--paym~nt-of-a-set-er-determinab±~-amottnt-of-suppert 

money-: 

t6t--UEarningsU-means-eompensat~on-pa~d-er-~ayabie--for 
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personai--serYiees,--whether--denoMinete~--a~-wagesr-saiary, 

eemmission,-benus;-er-otherwise,-and--speeif~eaiiy--ineiudes 

peried~e--payments--under--pension-or-retirement-pre~rams-or 

insuranee-pe±ieies--o£--sny--typ~.--asarning~u--sp~ei£iea%%y 

ineludes--ali--~ein--deriYed~-£rom--eapitsl7--lsbor,-or-both 

eombinedr-~neluding-pref±t-gained-thre~gh-s~le-or-eonver~ion 

o£-eapitsl-assete. 

t=i't 1!1 ''Need" means the necessary costs of food, 

clothing, shelter, and medical care for the support of a 

~ependent child or children. 

(5} "Obliqee'' means: 

(a) a person to whom a duty of support is owed and who 

is receiving support enforcement services under this part; 

or 

{b} a public agency of this or an~~her state having 

the right to receive current or accrued support payments. 

(6) "Obligor" means a person, including an alleged 

father, who owes a duty of support. 

ill_"Parent" means the natural or adoptive parenl of a 

child. 

(8) "Public assistance'' means any type of monetary or 

other assistance for a child, including medical and foster 

care benefits7--Ettrnished--to-a-per~on-by-a-etate-o~-eou"tY 

ageney7-regardle~~-eE-the-or±ginai-settree-of-the-~~~~s~ence. 

The term includes payments to meet the needs of a relative 
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with whom the child is living, if assistance has been 

furnished with respect to the child by a state or county 

agency of this state or any other state. 

t9t--uR~spoftsible-parentH-mean~-the-nat~ra%-e~-8doptive 

perent-of-e-dependent-eh~rdT 

t%9t~ "Support debt" or "support obligation" means 

the amount created by: 

{a) ene-e~m-ereated-hy the failure to provide support 

to a dependent child under the laws of this or any other 

state or the-deeree-ei-any-ee~rt-e£-apprepriate-j~ri~diction 

erdering-a-s~m-te-ee-paid-as-ehiid-~~pport a support order; 

or 

(b) the--s~m-ereated-by-a-deeree-or-order-o£-any-eottrt 

of-apprep~tate-jttrisdietion-orderin9-a-s~m--to--be--paid--e~ 

spo~sal--maintenenee--~nder-ehepee~-4,-pa~~-~,-o£-this-title 

whe~ a support order for spousal maintenance if the judgment 

or order requiring payment of maintenance also contains a 

judgment or order requiring payment of child support for a 

child of whom the person awarded maintenance is the 

custodial parent. 

(10) "Support order" means an order providing a 

determinable amount for temporary or final periodic payment 

of funds for the support of a child, that is issued by: 

(a) a district court of this state; 

(b) a court of appropriate jurisdiction of another 
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state; 

(c) an administrative agency pursuant to _Eroceedinss 

under this part; or 

(d) an administrative agency of another state with a 

hearing function and process similar to those of the 

department under this part. 

(11) "IV-D" means the provisions of Title IV-D of the 

Social Security Act and the regulations promulgated 

thereunder." 

Section 2. Section 40-5-202, MCA, is amended to read: 

"40-5-202. Department of revenue -- powers and duties 

regarding collection of support debt. {1) Wheneve~-~he 

depa~~men~-o£-~oe±a%--and--rehabi±i~atio~--~e~~~ee~--o~--the 

department--o£--£em±%y--~erv±ee~-~eeeive~-an-app%iea~ion-£or 

p~b~ie-as~ietanee-on-~ehalf-of-a-ehild-and-±t-appea~s-to-the 

sat±sfaetion-o£-thet-depe~tment--that--the--ehiid--has--been 

ebendoned-by-h±~-perent~•-the-ehild-and-one-parent-have-been 

ebandoned-by-the-othe~-parent;-or-the-parent-or-other-pereon 

who---has---a--respon~±b±%±ty--£or--~he--eare,--s~pp~rt7--or 

ma±ntenanee-o£-~~eh-eh±ld-has-£ailed-or--ne9±eeted--to--give 

proper--eare--or--~~pport--to--the--ehiidr-the-department-oE 

soeial-and-rehab±litetion--~erv±ee~--or--the--depertment--o£ 

family--serv±ee~--she%1--promptiy--~efer--the--matter-to-the 

deperemene-o£-reven~e-fer-aetion The department may take 

action under the provisions of this part, the abandonment or 
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nonsupport statutes, the Uniform Parentage Act established 

in Title 40, chapter 6, part 1, er and other appropriate 

state and federal statutes ef-~ftis-state to ~nsare ~ 

that the parent or other person responsible pays for the 

care, support, or maintenance of ehe-dependene ~ child if 

the department: 

(a) receives a referral from the department of social 

and rehabilitation services or the department of family 

services on behalf of the child; 

{b) is providing child support enforcement services 

under 40-5-203; or 

(c) receives an interstate referral, wheth~r under the 

Revised Uniform Reciprocal Enforce~ent of support Act or an 

interstate action· by a Title IV-D aqency of another state. 

(2) %n--the--eveftt-tftat-pabiie-ass*stenee-i~-f~rnished 

by-a-stat~-or--eounty--a.eney--e~--in--ins~anees--wher~--the 

depar~m~nt---has--eontrae~ed--to--eoiiee~--s~pport7 If the 

department is providing child support enforcement services 

for a child under this part, the department ~heii-beeome 

becomes trustee of any cause of act ion of the d·ependent 

child or the person-fta~in~-%eqal-e~stedy-of-the-depende~e 

ehiid obligee to recover support due to that the child or 

obligee from afty-peraoft the obligor. aftd The department may 

bring and maintain the action either in the-department~s its 

own name or in the name of the obligee. 
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( 3} The depart~~~ent has th<t power of a.ttornay to ...,t iJ> 

the name of any reeipien~-of-pab%ie-assistanee-in--endorsing 

and--cashing obligee to endorse and cash any and all drafts, 

checks, money orders, or other negotiable instruments 

received by the department on behalf of a child aftd 

r~presenting-s~ppert-payments-Eor-ehile.re~-in--vhose--behaif 

p~&iie-assis~anee-has-been-p~eY±c~siy-paid. 

(4) For purposes of prosecutinq any civil action 

purs~a"~-~c-this-par~, the department is a real party in 

interest ~~on--tft~--~aymen~--of--p6biic-a~~i~tanee if it is 

providing child support enforcement services under this 

part. No obligee shall ~act to prejudice the rights of 

the department after-~fte-~eceipt-c£-pttblic-assis~anee ~ 

such services are being provided. 

(5) No If child support enforcement services are being 

or have been provided under this part, no agreement between 

any obligee and any obligor either relieving an obligor of 

any duty of support or purporting to settle past, present, 

or future support obligations either as settlement or 

prepayment may act to reduce or terminate any rights of the 

department to recover from that the obligor for support debt 

provided unless the department has consented to tha 

agreement in writing. 

(6) The department may petition a court or an 

administrative agency for modification of any cottrt order on 
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the same basis as a party to that action wo~ld-have-been is 

entitled to do. 

(7) The department shall-be is subrogated to the right 

of the child or-chiidren-or-pereon-havin~-~he-eareT-e~etedy, 

and--eontro%-o£-the-ehiid-or-ehildre~ or obligee to maintain 

any civil action or execute any administrative remedy 

existing available under the laws of the this or any other 

state to-ebtain-¥eimb~r~ement-ef-meneJ-th~s-spent to collect 

a support debt~ This right of subrogation is in addition to 

and independent of the assignment under 53-2-613 and the 

support debt created by 40-5-221. 

(8) ff-a-dietriee-eo~rt-orders-an-amount-of-sHpport-to 

be-pa~e-by-a-res~onsible-parent,--the--de~artment--shall--be 

a~brogated--to--the--debt-ereated-by-the-oreer-and-the-money 

;Hdgment--shall--he--determined--to--&e--in--favo~--or---~he 

depa~~men~~-~his-s~bro9ation-applies-both-to~ 

tat--the-le~~er-of-the-ame~nt-~aid-by-the-de~artment-of 

soeial--and--reftabi~itation--serviees--or--the-departmen~-e£ 

f8mi%y-serviees-in-p~blie-assist8nee-to-or-£or--the--benefit 

e£--a--dependen~-eh±id-er-eh±idren-o£-~he-respon~ible-parent 

er-the-amotlnt-of-atlpport-eontained-in-the-eo~rt--order,--and 

tbt--to--any--amount--alloeated--to--the-benefit-of-the 

ehildren-on-the--basis--o£--providing--necessities--for--the 

earetaker--o£-the-ehi%drenT If public assistance is being or 

has been paid, the department is subrogated to the debt 
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created by a support order and any money judgment is 

considered to be in favor of the department. This 

subrogation is an addition to any assignment made under 

53-2-613 and applies to the lesser of: 

(a) the amount of public assistance paid: or 

(b) the amount due under the support order. 

(9) The department may adopt and enforce such rules as 

may be necessary to carry out the provisions of this part. 

(10) The department, for the purposes mentioned in this 

part, through its director or the director's authorized 

representatives, may administer oaths to certify official 

acts and records, issue subpoenas, and compel witnesses and 

the production of books, accounts, documents, and evidence." 

Section 3. Section 40-5-203, MCA, is amended to read: 

•40-5-203. s~~po-r-t: Child support enforcement st·rvices. 

(1) The department may accept applications for child support 

enforcement services on behalf of persons who are not 

recipients of public assistance and may take appropriate 

action to establish or enforce support obligations against 

persons vwing a duty to pay support. 

(2) The department may establish by rule rea~enabie 

~t:andards---neeessary--t:o--%imi~--a~~~~eation~--£or--~~pport 

@n~oreemen~--serviee~.--~fte~e--standards--sha%1--ta~e---iftto 

a~~o~nt--tfte--earnings7--ifteome,-and-ot:her-resottrees-aiready 

avaiiab%e--to--sttp~ort--t:he--person--£or--whom---a---sttpport 
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&bii~at~on-exis~s the terms and conditions by which services 

are provided under this section. 

(3) The department may not charge the applicant a fee 

as compensation for services rendered in establishment of or 

enforcement of support obligations. However, the department 

may charge a fee to the person-Erom-whom-t~e-sttppo~e-i~ 

being-eoiteeted obligor. This fee must be in addition to the 

support payment. The department shall by rule establish 

reasonable fees commensurate with the cost of enforcement 

support services to be paid by the person--rrom--whom--the 

sttpport--is--bein~--eoilec~ed obligor. When payments are 

scheduled to be paid on an installment basis, a portion of 

the collection fee owed to the department shall be added to 

each payment. If the person-E~om-whom-the-s~ppert-is--b@~~g 

eoiieet~a obligor makes a payment in an amount that is less 

than the support payment plus the collection fee for that 

payment, the department may deduct a percentage of the total 

sum collected which represents the department's standard 

proportion. The department may, upon a showing of 

necessity, waive or defer any such fee. 

(4) If child support enforcement services are provided 

under this part to or for a child as a result of the payment 

of pubLic assistance, the department !!lhed::l MAY continue to 

provide services after public assistance is no longer being 

paid, without requiring an application. An obligee's 
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acceptance of continued services constitutes the obligee's 

agreement to the terms and conditions set for applicants by 

the department under this section. 

{5) The department may terminate services under this 

section efti! if itt 

(a) receives a written request from the obligee for 

termination of services; 

(b) receives notice that the child is receiving public 

assistance: or 

(cJ determines that an obligee has ~~alated a~ __ term 

or condition set by the department for an~icant under 

this section." 

Section 4. Section 40-5-204, MCA, is amended to read: 

•40-5-204. Cooperation by pereon--heving--etlstody-of 

ehiid obligee. ~ny--pereon--h8ving--the--eere,--enetody,--o~ 

eontroi--o£--any-dependent-eh~id-or-eh~ldren-~heil-coopera~e 

w~ th- t h ~-d epa r t:me n t-in -ee t-abi 1: ~h -i-ng- the--p8t ern it y -, -o £--e tte_h 

ehiid--end--ob~eining--e~pport:--pay~e"te An obli3ee shall 

coope~ate with the department in: 

( 1) identifying and locatin:L!_!:I_~"- obl ig~ 

{ 2) establishing the paternity of --~-~ild; 

(3} obtaining support or any other payments due the 

obligee and child; and 

{4) obtaining reimbursement for previously pdid public 

assistance, if ~·" 
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Section 5. Section 40-5-205, MCA, is amended to read: 

"40-5-205. Payment of support money 

support enforcement and collections unit 

writteft-notiee-by-t~e-~ep~rtmeftt--is--qiven 

collected to 

notice. If 

the department 

gives written notice to the responsible-person-or obligor, 

to the clerk of the court, ~!--apprepriater or to an 

administrative agency that issued a support order, that the 

ehiidr~ft child for whom a support eb~igetien order exists 

are is receiving pttbiie--assistanee services from the 

department, then any support money paid--by--the--person--or 

persons--responsibie--Eor--sttpport-as-e-restllt-o£-any-aetion 

shali--be--paid--thro~gh---the---sttpport---enforeement---and 

ee%l~e~ione--Hnit--e£-the-depertment-ot-reven~e must be paid 

to the department." 

Section 6. Section 40-5-206, MCA, is amended to read: 

"40-5-206. Central unit for information and 

administration -- cooperation enjoined -- availability of 

records. (1) The department shall establish a central unit 

to serve as a registry for the receipt of information, for 

answering interstate inquiries concerning deserting parents, 

to coordinate and supervise departmental activities in 

relation to deserting parents, and to assure effective 

cooperation with law enforcement agencies. 

{2) ~e--e£reetHate--the--p~rposes-ot-this-se~t±on7-the 

~ire~tor-may-req~eet-from-steter-eo~ntyr-ond-%oea±--e~eneiee 

-13- SB 42 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0042/03 

all--information--and-assistanee-ee-Btlthorized-by-th±s-~e~t. 

Aii--steteT--eo~nty7--end--eity--aqeneies7---otfieerer---and 

emp%oyeee--eha±~--eeoperete--in--the-±oeotion-of-parents-who 

ha~e--abandoned--or--de3erted--or--e~e--£aili~9--to--~ttpport 

chiidren--reeeiviftq--p~~~ie--a~~istanee-and-~harr-on-~eq~est 

sttpply--the--d~partment--with--all---~nfo~mat~en---availab%e 

relative--to--the--%oeat~enr--±neome7--and--property--o£-t"~ 

parent~• If services are provided to a child under this 

part, the department may request and all state, county, and 

city agencies, officers, and employees must £~ovide on 

request any information concerning the location, income, and 

assets of an obligor. 

{ 3) Except as provided in 31-3-127, any records 

established pursuant to the provisions of this section are 

available only to the department, county attorneys, and 

courts having jurisdiction in support and abandonment 

proceedings or actions or agencies in other states engaged 

in the enforcement of support of minor children as 

authorized by the rules of the department and by the 

provisions of the federal Social Security Act. 11 

Section 7. section 40-5-207, MCA, is amended to read: 

"40-5-207. Department authorized to enforce 

maintenance awards. Wheft If a judgment or order creating a 

child support obligation also contains a judgment or order 

for the support of a spouse or former spouse and-t~e-~Eormer 

-14- SB 42 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

SB 0042/03 

speuse who is ~the custodial parent of the child, the 

department may collect and enforce spousal support under 

this part .. • 

~n 8. Section 40-5-208, MCA, is amended to read: 

"40-5-208. Medical support obligation enfo.rcement. ( 1) 

In a~i-proee~dings any proceeding initiated pursuant to this 

part, the department shall require pa~eftts-ebligeted-te--pay 

ehi%d--sappo~~ the obligor to secure and maintain health 

insurance coverage for each dependent child, at a cost not 

to exceed 5\ of n•t income, whenever such health insurance 

is available through ~h~ir the obligor's employment. 

However, if a eet~r~-o£-eellpeten~--;1:tr~sd%ct:-i:ort-ha:s-ertt~red-a~ 

support order estab%ish%ng-a-earrent:-sapporot-ehiigatien-e~nd 

has-erdered-~he-ohl~eted--parent--to--seeare--and--matn~a±n 

heai~h-ins~ranee-ce.erage-Eer-eaeh-dependen~-eh*idr has been 

entered that also orders the obligor to s-ecure and maintain 

health insurance coverage for the child, the department 

shall enforce the obligation as ordered by-the-eeur~. 

(2) If the department determines that an obiigated 

paren~ obligor has failed to maintain health insurance 

coverage required by ~he a support order o£-a-ee~rt-of 

cempetent-;~risdietten-er-an-adm±n~strative-a9eney-empowered 

to-enter-s~eh-erder,it may issue a notice commanding the 

~rent obligor to appear at a hearing held by the department 

and show cause why a sum of not more than $100 should not 
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be assessed for each month health insurance coverage is not 

secured or maintained. If the department finds, after 

hearing or the obligor's failure to appear, that the obligor 

has not secured or maintained health insurance coverage has 

net--b~~n-seeured-er-maint~ined in accordance with the eeurt 

or-administrative support order, the department may assess 

against the ebiigated-parent obligor not more than $100 for 

each month health insurance coverage has not been secured· O·r 

maintained. Such amounts may be enforced by warrant for 

distraint provided for in 40-5-241. 

(3) Whenever-an-obligated-parent If an obligor who has 

been served with notice under this section appears before 

the department and shows that health insurance coverage in 

accordance with the eo~rt-or-administra~ive support order: 

(a) has been secured and maintained continuously since 

the date of the order, the department shall dismiss the 

pending action; or 

(b) has not been secured or continuously maintained 

but such coverage is presently in effect, the department 

shall suspend the pending action for a period of 12 months. 

(4) At the end of the suspension period, the 

department may schedule a hearing. If at this hearing the 

department finds that during the suspension period health 

insurance coverage: 

(a) has been continuously maintained, the department 
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shall dismiss the pending action and the obligated--parent 

obligor will not be assessed under this section; or 

(b) has not been continuously maintained, the 

department may enter a final order requiring the ob:i9ated 

pa~en~ obligor to pay the sum assessed in accordance with 

this section far each month coverage was not maintained. 

(5) Any amounts collected pursuant to this section 

must be returned to the general fund to help offset 

expenditures for medicaid." 

Section 9. Section 40-5-213, MCA, is amended to read: 

"40-5-213. Financial statements by paf'el"lt--wftose 

a~sence--is--ba~is--of--applieation--£e~--p~blie--ass±stanee 

obligor -- pena1ty. (l) Al"ly--pare~t--in--the-state-whese 

ahseaee-is-the-basis-~pen-whieh-an-appl±eat±oft-±s-f±le~--£or 

p~b±ie--a~~*~~afte~--on--beftal£--o£--a--ehiift--~hall If the 

department is providing child support enforcement services 

under this part and has reasonable cause to believe that a 

support obli~tiq~__ls owed, an obligor, upon written 

request, shall complete a statement, under oath, stating the 

obligor's: 

~ o£-hi~ current monthly incomeTL 

~ hi~ total income over the past 36 monthstL 

1£1 the number of dependents for whom he the obligor 

is providing supportTL 

121 the amount he the obligor is contributing 
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regularly toward the support of all--ehiidren--Eor-whom 

app±ieation-for-~uch-assis~anee-is-msder a child for whom 

the department is providing services; 

1!1 his current monthly living expenses,L and 

1fl all other information pertinent to determining-his 

ability--to--support--hts--ehildren.--~he-statemen~-shall-be 

provided-~pen-a-demand-made-by-the-department~-f£-assistanee 

based-Hpon-the-appl±eation--is--grented--on--behalf--of--tfte 

eh±ld7--8dd+~iefta±-~statements-shall-be-£i±ed~a~-reqtiired-by 

~he-departmene-ttntil-the-eft±ld-is-ne-longer-reeei~±n~-p~bl~e 

assistanee the obligor's financial condition. 

(2) The department may require additional financial 

statements from the obligor during the period the department 

is providing services to the child. 

titlll Failure to comply with this section is a 

misdemeanor." 

Section 10. Section 40-5-221, MCA, is amended to read: 

•40-5-221. Debt to state by nat~~al--or---adop~ive 

paren~s obligor -- limitations. (1) Except as provided in 

subsection (2), any payment of public assistance money made 

to or for the benefit of eny-dependent-ehiid-or-~hiYeren ~ 

child creates a debt due and owing the fitate of Montana by 

the re~ponsib±e-parent-or-parents obligor in an amount equal 

to the amount of public assistance money so paid. In the 

case of an obligor who is an adoptive parent o~-pa~ents, no 
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~ debt for public assistance paid may not accrue prior to 

the date of adoption. 

(2) Wh@re--~here--ftas--been--a--dis~riet--eeurt--order 

estabi~shed,--the--debt--sheii--be--itmited--te--the--amo~~t 

preYide~-for-by-tfte-order. If a support order has been 

entered, the support debt created by this section may not 

exceed the amount of the order. 

(3) Hhere If a child has been placed in foster care7 

and a written agreement for payment of support has-been 

entered-in~o-by-the-reeponsibie--parent--or--parents exists 

between the obligor and any state agency, the support debt 

shall-be is limited to the amount provided for in the 

agreement. However, if a ee~rt support order for-s~ppor~ is 

or has been entered, the provisions of the order sheii 

prevail over th~ agreement. 

(4) The department shall adopt rules based on ability 

to pay~ with respect to the level of support to be provided 

ror 1n such agreements or modifications of such agreements 

based on changed circumstances. 

(5) The department may establish and collect a de~ 

created under this section in a proceeding that is in 

addition to and independent of the subrogation created by 

40-5-202(7) and the assignment under 53-2-613." 

Section 11. Section 40-5-222, MCA, is amended to read: 

"40-5-222. Support debt based upon aubr09ati~~-te-or 

-19- SB 42 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

sa 0042/03 

aaaignmen~-e£-j~dgmen~ support order -- notice eoft~~n~ 

contents --action to collect. (1) The department may issue a 

notice of a support debt accrued or accruing based upon 

e~broga~~Oft-to-o~-ae~ignment-of-~he-j~dgmeft~--ereat~d--by--a 

di~triet--ee~rt a support order. The notice may be served 

upon the deb~er obligor in the manner prescribed for the 

service of a summons in a civil action in accordance with 

the provisions of the Montana Rules of Civil Procedure, 

demanding payment within 39 20 days of the date of receipt. 

(2) The notice of debt shall include: 

fa) a statement of the support debt accrued or 

accruing, computable on the amount required to be paid under 

any di~~~ie~-eo~r~ support order te-whieh-the-departmeft~-%s 

s~brogated-er-has-an-assi~ned-interest; 

(b) a statement that the property of the debtor is 

subject to collection action; 

{c) a statement that the property is subject to 

distraint and seizure and sale; 

(d) a statement that the net proceeds will be applied 

to the sdtisfaction of the support debt~ and 

(e) a statement that the debtor oblige~ is entitled to 

a fair hearing. 

(3) Action to collect the s~brogated--or--a•sttne~ 

support debt by distraint and seizure and sale sh8ii--be is 

lawful after 30 20 days from the Qate of service upon the 
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d~bee~ obligor or ~& 20 days from the receipt or refusal by 

the debtor of the notice of debt. 

(4) Within 20 days of the date of service of notice of 

support debt, the debtor obligor may request a fair hearing 

as provided in 40-5-226." 

Section 12. Section 40-5-223, MCA, is amended to read: 

"40-5-223. Notice of support liability based upon 

payment of public assistance -- notice -- contents 

collection warrant -- fair hearing. (1) In the absence of a 

district court order the department may issue a notice of a 

support liability accrued or accruing based upon payment of 

public assistance to or for the benefit of any-Oependent 

ehi!d-or-ehildren a child. The notice of liability shall 

must be served upon the re~poft~ib~e-p8reft~ obligor in the 

manner prescribed for the_service of summons in a civil 

action, in accordance with the provisions of the Montana 

Rules of Civil Procedure. 

(2) The notice of liability shall include: 

(a) a statement of the support debt accrued or 

accruing, computable on the basis of the amount of public 

assistance previously paid and to be paid in the future; 

(b) a statement of the amount of the monthly public 

assistance payment; 

(c) a statement of the name of the ree±p±ent obligee 

and the name of the child or children for whom assistance is 

-21- SB 42 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0042/03 

being paid; 

(d) a demand for immediate payment of the support debt 

or, in the alternative, a demand that the r@spon~ibi@~pare~~ 

obligor make answer within ~9 20 days of the date of service 

to the department stating defenses to liability under 

40-5-221; 

(e) a statement that if no answer is made on or before 

39 20 days from the date of the service the support debt 

shall ~ be assessed and determined subject to computation 

and is subject to collection action; 

(f) a statement that the p~operty of the re~ponsible 

pa~en~ obligor will be subject to distraint and seizure and 

sale. 

(3) If no answer is had by the department to the 

notice of liability on or before 39 IQ days of the date of 

service, the support debt shaii must be assessed and 

determined subject to the computation dnd the depar.tment may 

issue a warrant for distraint nuthorizing a collection 

action under this part. 

(4) If the re~po~~ib±e-pa~ent obli~~, within 38 IQ 

days of the date of service of notice of liability, makes 

answer to the department alleging defenses to liability 

under 40-5-221, the re~~onsible-pe~ent obliqoi may receive a 

fair hearing pursuant to 40~5-226. The decision of the 

department in the hearing ~hail must establish the ~~!igor's 
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obligation of-~fte-respoftaib4~-pareftt, if any, for repayment 

of public assistance funds spent to date as an assessed and 

dete~mined support debt." 

Section 13. Section 40-S-224, MCA, is amended to read: 

"40-S-224. Findin9 of support liability based upon 

pa~nt of public assistance -- warrant for distraint -

bond to release warrant -- action to collect. (1) If the 

department reasonably believes that the pareft~ obligor is 

not a resident of this state or is about to move from this 

state or has concealed himself, absconded, absented himself 

or has removed or is about to remove, secrete, waste, or 

otherwise dispose of property which could be made subject to 

collection action to satisfy the support debt, the 

department may issue a warrant for distraint pursuant to 

40-5-241 during the pendency of the fair hearing or 

thereafter, whether or not appealed. No further action may 

be taken on the warrant until final determination after fair 

hearing and~er or appeal. The department shall in-s~eh-easee 

make and file in the record of the fair hearing an affidavit 

statinq the reasons upon which the belief is founded. The 

respensibie-par~a~ obligor may furnish a bond, not to exceed 

the amount of the aupport debt, during pendency of the 

hearing or thereafter, and in such case warrants issued 

sfta~i must be released. If the decision resulting from the 

hearing is in favor of the r~s~onsibl~-~ftrene obli~, all 
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warrants issued ~ha%i ~ be released. 

(2) The departm~nt may commence action under the 

provisions of this part to collect the support debt on the 

date of issuance of the decision resulting from the 

hearing. 11 

Section 14. Section 40-5-225, MCA, is amended to read: 

•4o-5-225. Notice and----f~r"lding of financial 

responsibility ef-r~~pensib±e-pa~e~~ -- temporary and final 

support obligations -- administrative procedure. {1) ~in 

%te~-of-~he-proeed~re~-pro•ided-in--49-S-~~3--a"d--49-S-ii47 

~he In the absence of a support order, th~ department may, 

in-the-absenee-o£-a--dis~~~e~--eour~--e~derT serve en--the 

r~sponsibie--~a~ent an obligor with a notice and-find~ng of 

financial responsibility alleging a child 1 S need for support 

and the amount of the need and requiring 8--responsib±e 

peren~ the obligor to appear and show cause at a hearing 

held by the department why the f~~~i~g-of-±iebi±ity-and--th~ 

amo~n~--of--sttpport--%iabi±ity-shotli~-not-be-fi~aliy-ordered 

obligor should not be finally ordered_ to pay the amount 

alleqed in the notice. ~his-not±ee-and-E±nding-sha!i-relate 

~o-the-stlpport-deb~-aeertled--or--aeertling--tlnder--th±~--pe~t 

andfor--~i~ie--537-ehapter-4,-~ftei~d±ng-per~edie-pnyments-~o 

be-mede-in-~he-f~t~re-for-the-period-of-t~me--any--eh±ld--ef 

the-r~sponsibie-pftrent-is-±n-neede-~he-hearin~-~hei%-be-hel~ 

ptlrsuant-to-~h±s-pftrt-and-the-~Hies-o£-the-departmenty-whieh 
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(b) The notice must state: 

(i) the names of the obligee and child: 

SB 0042/03 

(ii} the amount of current and future support to be 

paid each month for the child: 

(iii) that if the obligor does not file a written 

answer within 20 days from the date of service or refusal of 

service, the amount in the notice must be finally ordered; 

(iv) that the obligor is entitled to a fair hearing 

under 40-5-226. 

(2) ~he-ne~iee-and-£inding-oE-fiftaneiai-re~pen~ibiiity 

shali--be--served--in--the--same--manner--prescribed-£or-the 

serviee-o£-a-s~mmons-in-a-eivil-aetionT-in--aeeordanee--wi~h 

the--provisions-ef-the-Montana-Rules-o£-eivil-Proeed~re.-Any 

~esponsible-p8ren~-who-objeets-~o-aii-or--any--part--of--the 

netiee-and-£±nding-shail-have-~he-right-fe~-not-mo~e-than-39 

Says--rrem--~he--deee--o£--serviee--te--reqHest-in-vriting-e 

hear±ng,-notiee-o~-whieh-shal%-be-served-ttpon-the-departmeftt 

persona%%y-or-by-registered-or-eerti~ied-mai%T-f£-no-reqttest 

is-made,-the-netiee-and-£inding-o£-£inane±sl--res~onsibi~ity 

beeome~-Einal.-Tf-a-reqtte~t-is-made,-the-exee~tion-oE-net±ee 

and--£inding--oE--~inaneial--res~on~ibiiity--shali-be-etayed 

peftding-tfte-deei~ion-on-stteh-hearinq-er-afty-di~eet-appea%-to 

the-eottrts-from-the-deeisionT If, prior to the service of 

the notice under this section, the department has 
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information concerning the obligor's financial condition, 

the department's allegation of the obligor's month~y support 

responsibility must be based on the scale of suggested 

minimum contributions under 40-5-214. If such information is 

unknown to the department, the allegations of the obligor's 

monthly support responsibility must be based on the greater 

of: 

(a} the amount of public assistance payable under 

Title 53, chapter 4; or 

(b) the alleged need. 

(3) ~he-not±ee-and-fi~d~ng-of-f±naneial-re~~en~~bi%~ty 

ahai%-ineiude~ 

tat--the-~amottn~--the--department--h8~--determined--the 

reeponsibie--parent--owee,--tne--~ttppor~--debt--aeertled---or 

aeertting,-and,-as-apprepriate,-the-amount-to-be-paid-thereon 

eaen-month,-ail-eomptt~ab±e-on-the-ba~i~-of-the-amottn~-of-the 

month~y--pubiie--assistanee--paymene-pre~iea~iy-paid-o~-need 

aiieged-8nd-the-abi%ity-oE-the-reeponsible-pa~ent-to-pay-ail 

o~-any-port±on-of-the-debt; 

tbt--o-statement--of--the--name--e£--the--reeipien~--or 

ettetodian--and--the-name-o£-any-ehild-£or-whem-d~~±~tanee-±~ 

being-pa±d-or-need-i~-aiieged;-or-a-statement-of-the--amettnt 

of--per±od±e--ftttttre--sttpport--payment~--£or-whieh-£inane±a% 

responsibi%ity-is-fottnd7 

tet--a-statement-that-the-responsibie-parent-may-objeet 
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ee-all-or-any-~art-oE-th~-ftotiee-and-fiftding-and--req~ese--a 

h~aring--eo-~hew-ea~se-why-he-shonld-ftot-be-deeermined-to-be 

lieble-for-eny-er-ell-of-the-past-and-£ntnre-debt-determined 

and-the-amotlnt-to-be-paid-~hereon; 

tdt--a-statement-that-ir-tne-responeible--parent--fails 

to--reqttest--a-hearing7-the-stl~pore-debt-and-payments-sta~ed 

in--the--notiee--and--finding7 --ine%ading--periodie--sapport 

payments--in--the-£utttre7-shail-be-assessed,-determined,-and 

erdered-by-the-department-and-thet-this-debt-is--snbjeet--to 

eo%%eetion-aetion; 

tet--e--statement--that--the--property--of--the-debtor, 

vithoat-fttrther-advanee-notiee-or-hearinq7 -wir%--be--sab;eet 

te--dis~raine--and--seiz~re-and-saie-to-~atisfy-the-debt. If 

the obligor objects to the notice, the obligor shall file a 

written answer with the department within 20 days from the 

date of service or refusal of service. If the department 

receives a timely answer, it shall conduct a fair hearing 

under 40-S-226. If the department does not receive a timely 

answer, it shall order the obligor to pay the amount stated 

in the notice. 

(4) (a) If a support action is pending in district 

court and a temporary or permanent support obligation has 

not been ordered, the department may issue to the obligor a 

notice of temporary support obligation. 

(b) The notice must contain: 
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(i) the names of the child and the person or agency 

having the custodial care of the child; 

(ii) an amount for temporary monthly support determined 

as provided in subsection {2); 

(iii) a statement that the obligor may request a 

hearing at which the obligor may show that a different 

support amount is appropriate or that establishment of a 

support obligation is inappropriate under the circumstances. 

The hearing must be conducted in accordance with the 

procedures of 40-5-226. 

(iv) a statement that a hearing must be requ~st~d in 

writing within 10 days of receipt of the notice or She order 

for a temporary support order will be entered in the amount 

stated in the notice; and 

(v) a statement that the temporary support order will 

terminate upon the entry of a district court support order. 

If the district court order is retroactive, any amount paid 

for a particular period under the temporary support order 

must be credited against the amounts due under the district 

court order for the same period, but excess ~m~unts may not 

be refunded. If the district court determines that a 

periodic support obligation is ~~~er, any amount paid 

under the temporary support order must be refunded to the 

obligor. 

(5) (a) If a temporary support order is entered or if 

-28- SB 42 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0042/03 

proceedings are commenced under this section for a married 

obligor, the department shall vacate any support order or 

dismiss any proceeding under this part if it finds that the 

parties to the marriage have: 

(i) reconciled without the marriage having been 

dissolved; 

(ii) made joint application to the department to vacate 

the order or dismiss the proceeding; and 

(iii) provided proof that the marriage ha.s been 

resumed. 

(b) The department may not vacate a support order or 

dismiss a proceeding under this subsection {5) if it 

determines that the rights of a third person or the child 

are affected. The department may issue a new notice under 

this section if the parties subsequently separate. 

(6) Any notice of financial responsibility and the 

notice of temporary support obligation must be served in the 

same manner prescribed for the service of a summons in civil 

action in accordance with the Montana Rules of Civil 

Procedure." 

Section 15. Section 40-5-226, MCA, is amended to read: 

"40-5-226. Administrative hearing -- nature place 

time -- determinations -- failure to appear -- entry of 

E~ftd~ft9~ final decision and order. (1) The administrative 

hearing is defined as a "contested case". 
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(2) ~he At the discretion of the hearing officer, the 

administrative hearing may be held~ 

~ in the county of residence or other county 

convenient to the responsib%e-parent obligor or obligee: o_£ 

(b) in the county in which the department or any of 

its offices are located. 

(3) If a hearing is requested, it she~~ must be 

scheduled ~ithin 39 20 days. 

(4) The hearing officer shall determine the liability 

and responsibility, if any, of the alleged--re~pon~~bi~ 

parent obligor under 48-5-~~i-and-~helT-a~~~-dete~mine-the 

ame~n~-e~-periodie-paymen~s-to--be--made--to--~ati~£y--pa~t7 

presen~7-or-ftttttre-liabiliey-~ftder-4Q-5-iil•-~n-making-these 

determinations,--the--hearing--o££ieer--~hall-±nel~de-in-h±~ 

eons±dere~±en-the-~eaie-o£-~ttgge~ted--minimtim--eontribtt~ions 

e:dop~ed--ttndl!r--<49-5-~:1:4 the __ "notice and shall enter a final 

decision and order in accordance with such determ_!_nat ion. 

(5) If the re~ponsib±e-parent obligor fails to appear 

at the hearing or fails to timely request a hearing, ttpon-a 

~howinq-df--~aiid--3er~±ee7 the hearing officer, upon a 

showing of valid service, shall enter a decision and order 

declaring the ~ttpport-debt--and--payment--previsio~s amount 

stated in the notice and-£±nd±ng-e£-£inane±al-re~ponsibil±ey 

to--be--a~ses3ed,--determ±nedr--and--3ttb;eet--to--eolieet±on 

aetion.--w~thi~--3&--days--o£--entry--of--tht!---orde~,---the 
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reapona~bie-pare~~-may-pet~t~an-ehe-departmeftt-~o-yaeate-tfte 

order-upe~-a-shcwinq-e~-afty-cf-the-,reunds-eft~mer8ted-*n-tbe 

Meftt:arta-Rtths-er-e;.,H,-P,.,eedttre to be f ina1. 

{6_L_In _ a ll"arlng to determine financial 

responsibility, the monthly support responsibility must be 

determined in accordance with the evidence presented and 

with reference to the scale of suggested minimum 

contributions uoder 40-5-214. The hearing officer is not 

limited to the araoun.ts stated in the notice. 

t6t(7l Withia 2ll days of the hearing, 'Pile the hearing 

officer shallT--wiebift--i8--days--eE--the--lle~ift~7 enter 

Htulift•s,.-eoft.e:hutiens-,--A'ftd--a--fina~--dec:=ision--d.eterlllining 

!hbHHy--!lftd-respet~sil>tlH:y-aftdfer-ht~tte-peri•><lie-sttppert 

payaen:ts a final decison a.nd order. The determina,tion of the 

hearing officer ~~ered-pursttant-te-~is--seetion--sftaii--be 

entered--as--an--erder--~nl~ss--s~eh--£indings-are-set-aside 

pttrsttaftt-te-48-5-~53-aftd-alla~l-!imit-th~-sttppert-debt--ttftder 

48-5-iii-~o-the-amo~nts-stated-in-the-deeision constitutes a 

final agency decision, swbject to judicial review under 

40-5-253 and the provisions of the Montana Administrative 

Procedure Act. 

t~tl!l 'l'lle--dee±steft-estab!ialltftg-!tabtl±ty-aftd-fttture 

pertedie-support-peyments-is--supe~seded--upon--entry--of--a 

dis tP ~et- -eett'f' t -order-£ er-ettppor t -to-t he -exteft t- t: he-dis trie.t 

eourt-erder--is--~neensistent--with--th~--hearil'lg--order--or 
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decisien•--f.n--th.e--abseftee--o£--a--di:st-riet-eottrt-order-t:·.fte 

responetb%e-pareftt-may-pet~tton-the-department-fer--issaanee 

o£--en--arder-te-appear-and-show-eaase-based-on-a-showin~-o£ 

geed-eaHse-aftd-ma~e~iai-ehange-of-eire~mstanees--te--reqa±~e 

the--other--party~-to-eppear-and-show-eaase-why-the-deeisioft 

p~evieasiy-entered-shott~d-not-be-pro~peet±ve~y-medifi~d·-~he 

o~der-to-appear-and-show-eaase-toqeth~r-with-a-eopy--ef--the 

affidav*t--apon--vhieh-e·tte-order-:is-based-sha~%-be-serYe<t-b)' 

the-pe-titiening-party-on-the-nonmO\I'ing-party-ift--t:~.e--manner 

ef--a-s~mmens-in-a-eivii-aetienT-A-hear:ing-shai±-be-set If a 

support order is established under this part, any party may 

file a verified petition with the department alleging facts 

constituting a material change of circumstances. Upon the 

filing of such petition, the department shall issue an order 

to the nonpetitioning party to appear and show cause why the 

decision previously entered should not be prospectively 

modified. The order to appear and show cause, together with 

a copy of the verified petition, must be served by the 

petitioner upon all other parties in the manner provided by 

thiti p~rt. Upon receipt of proof of service, the department 

shall schedule a hearing not less th~n 15 or more than 30 

days from the date of service, unless extended for good 

cause shown. Prospective modification may be ordered but 

only upon a showing of good cause and material change of 

circumstances. 

-32- SB 42 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0042/03 

t8~--~he-depertment7-in--ie~--eriginal--determinaeiens7 

a~d--the--hearing-ef£ieer7-in-makin~-determination~-based-on 

~bieetions-to-oriqinai-determinetions--er--on--petitiens--to 

modi£y,---sha~%---eonsider--the--standa~de--promHi9ated--for 

determination-o£-suppert-payments-~sed-by-the-distriet-eottrt 

o£-the-eo~nty-of-residenee-o£-the-responsibie-parent. 

(9) Bebts A support debt determined pursuant to this 

sectionr--aeertted-and-not-pa±dr-are is subject to collection 

action ttnder-this-part without further necessity of action 

by the hearing officer. 

(10) A support debt or a support responsibility 

determined under this part by reason of the obligor's 

failure to request a hearing under this part or failure to 

appear at a scheduled hearing may be vacated, upon the 

motion of an obligor, by the hearing officer within the time 

provided and upon a showing of any of the grounds enumerated 

in the Montana Rules of Civil Procedure." 

Section 16. Section 40-5-241, MCA, is amended to read: 

"40-5-241~ Warrant for distraint. l!l Thi~ty-e~e 

Twenty-one days after receipt or refusal of ~ notice of ~ 

support debt under provisions of 40-5-222 or 3i ~ days 

after service of notice of a support debt or as otherwise 

appropriate under the provisions of 40-5-223 and 40-5-224, 

the department may issue a warrant for distraint based on 

the amount of the support debt. 
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ilJ The warrant is subject to the provisions of this 

part and the provisions of 15-1-701, 15-1-704, 15-l-708, and 

15-1-709, with references to "tax" taker.. ,-("', mean "support 

debt" and references to "taxpayer" taken to mean upereol'\ 

ewiftg-the-~~ppert-debtu,-~s-we%%-as-the-p~oY±~iOfts--o£--this 

part "obligor"~" 

Section 17. Section 40-5-242, MCA, is amended to read: 

•40-5-242. Civil liability upon failure to comply with 

warrant or to honor assignment of wages. She~~d-any-per~on, 

£irmr-eorpo~atioftr-assee~atio~ 7 --poiitieai--~tlbdivi~ion 7 --or 

department--o£--the-state-fail-o~-reftise-to-deliver-preperty 

pttr~tl8ft~-to-the-order~-or-a£t~r-aettta%-ftotiee-of-t±±±~9-of-a 

sttpport-lieft 7-pay-over,-release7-~e±l1-tra~~fer 7 --or--eo~vey 

rea±--or--persona~--property-~ttbject-to-a-sttppert-lien-to-or 

£or-the-benef±t-of-the-debtor-or-afty-other-person;--or--£aii 

or-ref~se-to-sttrrender-ttpo~-rlemand-property-d±stra±ned-tt~der 

49-5-%4i--or--fa±i-or-reftlse-to-henor-an-assi9nment-ef-wages 

pre~ented--by--the---department,---the ~ person, firm, 

corporation, association, political subdivision, or 

depdrtmerlt of the state is liable to the department in an 

amount equal to 100% of the value of the support debt whteh 

that is the basis of the distraint Ot assignment of wages or 

the value of the distrained property, whichever is less, 

together with costs, interest, and reasonable attorney feesL 

if the person or enti-t:.Y_!_ 
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11) fails or refuses to deliver property pursuant to 

the order; 

(2) pays over, releases, sells, transfers, or conveys 

real or personal property subject to a support lien, to or 

for the benefit of the obligor, after the person or entity 

receives actual notice of filing of the support lien; 

(3) fails or refuses to surrender upon demand property 

distrained under 40-5-241: or 

(4) fails or refuses to honor an assignment of wages 

presented by the department." 

Section 18. Section 40-5-243, MCA, is amended to read: 

•to-S-243. Release of ezcess to debt:e~ obligor. 

Wh~ftever !f any person, firm, corporation, association, 

political subdivision, or department of the state has in its 

possession earnings, deposits, accounts, or balances in 

excess of the amount of the debt claimed by the department 

plus $100, that person,--£irm,--eerpora~±OftT--asseeistionr 

po%i~iesi--s~bdivision7-or-departmen~-o£-eh~-state or entity 

may,-w±the~t-iiabi~i~y-under-this-part; release the excess 

to the debtor obligor without liability under t~is part. 11 

Section 19. Section 40-5-244, MCA, is amended to read: 

•40-5-244. Banks and savings and loan associations -

service effective only as to branch office served. In the 

case of a bank, bank association, mutual savings bank, or 

savings and loan as~ociation maintaining branch offices, 
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service of any notice or document authorized by this part is 

only effective as to the accounts, credits, or other 

personal property of the dehtor obligor in the particular 

branch upon which service is made ... 

Section 20. section 40-5-246, MCA, is amended to read: 

•40-5-246. Release of distraint and return of seized 

property -- effect. ~he At any time, the department may at 

any--time release a distraint on all or part of the property 

of the deb~er obligor or order the return of seized property 

without liabilityT if assurance of payment is determined to 

be adequate by the department or if the action will 

facilitate the collection of the debt. The release or return 

does not operate to prevent future action to collect from 

the same or other property." 

Section 21. Section .40-5-251, MCA, is amended to read: 

"40-5-251. Debt payment schedule. ~he At any time 

after notice to the obligor, the department may at-any--time 

aEt~~-notiee-to-th~-deb~or set or reset a level and schedule 

of payments to be paid upon the debt consistent with the 

income, earning capacity, and resources of the debtor 

obligor. 11 

Section 22. Section 40-S-252, MCA, is amended to read: 

"40-5-252. Interest on debts due waiver. ill 

fntere~t The department may collect interest on any support 

debt due and owing to ~he-de~ar~men~ it at the statutory 
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interest rate payable on judgments recovered in the courts 

of this state nnder--49-S-~~l--may--be--eoiieeted--by--the 

departmen.t:. 

1Il No provision of this part may be construed to 

require the department to maintain interest balance due 

accounts~,-and-~n~erest-may-be-waived-by-t:he-deper~ment7 The 

department may waive interest if waiver would facilitate the 

collection of the debt." 

Section 23. Section 40-5-253, MCA, is amended to read: 

"40-5-253. Adainistrative findings and order 

administrative remedies -- judicial review. (l) It is the 

intent of this part that administrative findings and orders 

be subject to judicial reviewL but enat: administrative 

remedies must be exhausted prior to judicial review. The 

administrative procedures described in this part are subject 

to review in the appropriate district court. Such review 

sbaH must be conducted pursuant to the Montana 

Administrative Procedure Act. Upon a showing by the 

department that administrative remedies have not been 

exhausted, the district court shall refuse review until such 

remedies are exhausted. 

(2} Nothing in this part may be construed to abridge 

or in any way affect the eere~dant~s obligor's right to 

counsel during any and all judicial or administrative 

proceedings pursuant to this part." 
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Section 24. Section 40-5-254, MCA, is amended to read: 

•40-5-254. Statutory limitations. Bebts Support debts 

ensuing as a result of determinations made through the 

administrative procedures described in this part are subject 

to statutory limitations as set forth in Title 27, chapter 

2." 

Section 25. Section 40-S-255, MCA, is amended to read: 

"40-5-255. Charging off child support debts as 

uncollectible. 111 Any support debt due the depa~tment from 

a-responsibie-pa~e"~-or-fo~mer-~pottse an obligor, which debt 

the department determines uncollectibleL may be transferred 

from accounts receivable to a suspense account and cease to 

be accounted as an asset. Yft-~he-e~ent If a warrant for 

distraint has been filed and the support debt has 

subsequently been charged off as uncollectible, the 

department shall issue a release of lien. 

1£1 At any time after 6 years from the date a support 

debt was incurred, the department may charge off as 

uncollectible any support debt upon which the department 

finds there is no available, practical, or lawful means by 

which the support debt may be collected. No proceedings or 

action under the provisions of this part may be begun after 

expiration of the 6-year period to institute collection of a 

support debt. Nothing herein may be construed to render 

invalid or nonactionable a warrant for distraint filed with 
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the clerk of c:ourt prior to t:be expiration of the 6-year 

pe-riod .or an as.si-qnment of Jflar-nings --e-JCecuted prior "to the 

expiration of the ~-year period." 

Section 26. Section 40-5-257, MCA, is amended to read: 

••n-5-257. Assiga.ent of earni'nliS to be honored -

ef-fect. 1!1 Any person, firm, corporation, ,associati-on, 

political subdivision, .or department of the sta,te employinq 

a-persen-ew-ing-a-sa.pper~-dl!bt-or-ebli~at*eft a.n obligor shall 

honor, accor,fling to its terms, a duly executed .assiqnment of 

earnings, whether ~•eeuted voluntarily or pursuant to ee~rt 

a support order7 presented by the department as-a-pla"-te 

eatisfy--or--retire--a--s~ppert--debt--or--ohiigation. This 

requirement to hon~r the •ssignment of earnings and the 

assignment of earnings itself ~re applicable whether the 

earnings are to be paid presentl,y or in the future and 

conti-nue in force until rel..eased in writing 

department. 

by the 

ill Payment of 

earni-ngs presented 

money 

by the 

pursuant to an assignm-ent of 

department serves as full 

acquittance under any contract of employmenta The state 

shall defend and hold harmless any action taken pursuant to 

the assignment of earnings. The department shall-be is 

released from liability for improper receipt of money under 

an assignment of earnings upon return of any money so 

received." 
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SECTION 27. SECTION 40-4-208, MCA, IS JII!ENDED TO READ: 

••o-4-288. Modificatian and ter~nation of provisions 

for .aaintenance, support, and property d-isposition. (1) 

Except as otherwise provided in 40-4-201(6), a decree may be 

modified by a court as to main-tenance or support only as to 

installments accruing subsequent to actual notice to the 

parties of the motion for modification. 

( 2) (a) Whenever the decree .Proposed for moclificaUon 

does not contain provisions relating to maintenance or 

support, modification under subsection {1) may only be made 

within 2 year,s of the date of the decree. 

{b) Whenever the decree proposed for modification 

contains provisions relating to maintenance or support, 

modification under subsection {1) may only be made: 

(i) upon a showing of changed circumstances so 

substantial and continuing as to make the terms 

unconscionable• or 

(ii) upon written consent of the parties·~ 

(iii) upon application by the department of revenue, 

whenever the department of revenue is pro~iding services 

under Title IV-D of the federal social security Act. The 

support obligation must be modified, as appropriate, ln 

accordance with the guide!_ines promulgated und-er [section 3 

of Senate Bill No. 129]. A modification under this 

subsection may not be made within 12 months after the 
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establishment of the order or the most recent modification. 

(3) The provisions as to property disposition may not 

be revoked or modified by a court, except: 

(a) upon written consent of the parties; or 

(b) if the court finds the existence of conditions 

that justify the reopening of a judgment under the laws of 

this state. 

(4) Unless otherwise agreed in writing or expressly 

provided in the decree, the obligation to pay future 

10 maintenance is terminated upon the death of either party or 

11 the remarriage of the party receiving maintenance. 

12 (5) Unless otherwise agreed in writing or expressly 

13 provided in the decree, provisions for the support of a 

14 child are terminated by emancipation of the child but not by 

15 the death of a parent obligated to support the child. When 

16 a parent obligated to pay support dies, the amount of 

17 support may be modified, revoked, or commuted to a lump-sum 

18 payment, to the extent just and appropriate in the 

19 circumstances." 

20 NEW SECTION. Section 28. Extension of authority. Any 

21 existing authority to make rules on the subject of the 

22 provisions of [this act] is extended to the provisions of 

23 [this act]. 

24 

25 IF 

NEW SECTION. 

(SECTION 3 

SECTION 29. COORDINATION INSTRUCTION. 

OF SENATE BILL NO. 129] IS NOT PASSED AND 
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APPROVED, [SECTION 27 OF THIS ACT] IS VOID. 

NEW SECTION. Section 30. Severability. If a part of 

{this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of {this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

-End-
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