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SENATE BILL NO. 42
INTRODUCED BY ECK

LC 0354/01

BY REQUEST OF THE DEPARTMENT QOF REVENUE

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO THE ADMINISTRATIVE ENFORCEMENT OF CHILD
SUPPORT TO CONFORM THE LAWS TO FEDERAL REGULATIONS;
PROVIDING AN AUTOMATIC EXTENSION OF SERVICES UPON
TERMINATION OF PUBLIC ASSISTANCE; GRANTING EQUAL STATUS TO
NONFUBLIC ASSISTANCE CASES; DECREASING THE RESPONSE TIMES
FOR ADMINISTRATIVE PROCEDURES; PROVIDING FOR TEMPORARY
SUPPORT ORDERS; AND AMENDING SECTIONS 40-5-201 THROUGH
40-5-208, 40-5-213, 40-5-221 THROUGH 40-5-226, 40-5-241
THROUGH 40-5-244, 40-5-246, 40-5-251 THROUGH 40-5-255, AND
40-5-257, MCA."

BE IT ENACTED BY THE LEGISLATURE QOF THE STATE OF MONTANA:
Section 1. section 40-5-201, MCA, is amended to read:
®40-5-201. Definitions. As used in this part, the

following definitions apply:

{1} "Child” er--tdependent--ehiid® means any person
under 18 years of age who is not otherwise emancipated,
self-supporting, married, or a member of the armed forces of

the United States and for whom:

(a) support rights are assigned under 53-2-613;

@m Legistative Councit

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0354/01

(b) a public assistance payment has been made;

{c) child support enforcement services are being

provided by the department under 40-5-203; or

(d}) a referral for interstate services is received by

the department, whether under the Revised Uniform Reciprocal

Enforcement of Support Act or an interstate action request

by a Title IV-D agency of another state.

(2) ‘“"Department" means the department of revenue.

{3} "Director" means the director of the department of
revenue or his autharized representative.

f4)y--"DBisposabie-—earningsi--means-—-that--part-—of-——the
earnings——-of--any—-individual--remaining-after-the-deduction
from-rhose-earnings-of-any-amount--required--by--taw--to--be
withhetd-

t5%--4Piatrict-court-order'-means-any-judgment-or-order
of-the-distriet-ecourt-of-the-state-of-Montansa-or-an-order-of
a---court--of--appropriate--surisdiction--of--another--state
crdering-payment-of-a-set-or-determinable-amount-ocf--support
moneys

+6F-—LEarningst!--means-compensatten—-paid-or-payable-for
personai-servicess-whether-—denominated--as--wagea;--saltarys
commiasieny--benusy--sr-stherwise;-and-specificatity-tnciudes
pericdiec—paymenta-under-pension-or--retirement——prégrams--or
insuranee--paticies--ef--any--typer--igarntngsi-specificatty

inciudes-ati-gain--derived--from--capitai;——abor;--or--both

-2~ INTRODUCED BILL
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eombinedy-incinding-profit-gained-through-sate-or-converaten
of-capitat-assets:

t7¥{4) "Need"” means the necessary costs of food,
clothing, shelter, and medical care for the support cof a
dependent child or children.

(5) "Obligee" means:

{(a) a person to whom a duty of support is owed and who

is receiving support enforcement services under this part;

{(b) a public agency of this or another state having

the right to receive current or accrued support payments.

(6) "Obligor" means a person, including an alleged

father, who owes a duty of support.

{7) "Parent” means the natural or adoptive parent of a
child.
{8) "Public assistance" means any type of monetary or

other assistance for a child, including medical and foster
care benefitsr-furnished-to-a-persen-bhy-a--state-—-6r——¢ounty
agency7-regardiess-of-the-originat-ssuree—af-the-asststance,

The term includes payments to meet the needs of a relative

with whom the child is 1living, if assistance has been

furnished with respect te the child by a state or county

agency of this state or any other state.

t94--4Reaponsibie-parenti-means-the-naturai-or-adoptive

parent—of-a-dependent-chitds
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118¥(9) "Support debt" or "support obligation" means

the amcunt created by:

{a) the--sum-ereated-by the failure tc provide suppert
to a dependent child under the laws of this or _any other
state or the-deeree-of-any-court-of-apprepriate-—jurtsdiction

ordering--a-sum-to-be-paid-as-chrid-suppert a support order;

or

{b) the-aum-created-by-a-decree-er-order-of-any--court
of--eppropriate--jurisdiction--srdering--a-sum-to-be-paid-as
speusai-marntenance-under-chapter-4;-part-2;-of-—this~-titie

when a support order for spousal maintenance if the judgment

or order requiring payment of maintenance also contains a
judgment or order requiring payment of child support for a
child of whom the person awarded maintenance is the

custodial parent.

(10) “Support order" means an order providing a

determinable amount for temporary or final periodic payment

of funds for the support of a child, that is issued by:

f{a) a district court of this state;

{b) a court of appropriate jurisdiction of another

state;

fc) an administrative agency pursuant to proceedings

under this part; or

{d) an administrative agency of ancther state with a

hearing function and process similar to those of the

—4-
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department under this part.

{11) “IV-D" means the provisions of Title IV-D of the

Social Security Act and the requlations promulgated

thereunder.”

Section 2. Ssection 40-5-202, MCA, is amended to read:

"40-5-202. Department of revenue —- powers and duties
regarding collection of support debt. (1) Whenever—-the
department--cf--secial--and--rehabititation--servicas—-nr-rhe
departmene-of—fami}y—services—receives—-an—-appiication——fot
pubtie-nssistance-on-behatf-of-a-chitd-and-it-appears-ta—the
satisfaction--of--that--department-—-that--the—child-has—hean
abandoned-by-his-parents;-the-chiid-and-one-parent-have-been
abandoned-by-the-other-parent;-or-che-parent-or-other-parssn
who-—has—-a--respensibitiey-——for--the——care;-—--support; sz
maéntenance——oE——such——chi}d—has—faiied—or-negiecte&-te—give
proper-care-or-support-—to-—the-~echittd;--the--department--of
sociat--and--rehabititation--serviees-—-ar—-the-department—of
famtiy-services-shall--promptiy--refer--the--matter—-teo--the

department--cf--revenue--for--actisn The department may take

action under the provisions of this part, the abandonment or

nonsupport statutes, the Uniform Parentage Act established

in_ Title 40, chapter 6, part 1, or and other appropriate

state and federal statutes sf-ehis-stare to insure ensure

that the parent or other person responsible pays for the

care, support, or maintenance of the-dependent a child if
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the department:

la) receives a referral from the department of social

and rehabilitation services or the department of family

services on behalf of the child;

{b) is providing child support enforcement services

under 40-5-203; or

{c) receives an_ interstate referral, whether under the

Revised Uniform Reciprocal Enforcement of Support Act or an

interstate acticon by a Title IV-D agency of ancther state.

{2) in-the-event-that-pubiic-assistance--is--furnished
by-~a--state--or--—county-—Aagency--or-—in-tnatances-where-the
department--has--contracted--to--cottect--supporey IE  the

department is providing child support enforcement services

for a child under this part, the department shati--become

becomes trustee of any cause of action of the dependent
child or the persen-having-teqat-eunstody--of--the--dependent
chittd cobligee to recover support due to that the child or

obligee from any-person the obligor. and The department may

bring and maintain the action etther in the-departmentla its
own name or in the name of the obligee.

(3) The department has the power of attorney to act in
the name of any recipient-of-publte-assistance-in-endersing

and-cashing cbligee to endorse and cash any and all drafts,

checks, money orders, or other negotiable I1nstruments

received by the department on behalf of a child =and

-6-



10
11
12
13
14
15
16
17
ia
19
20
21
22
23
24

25

LC 0354/01

representing--support—-payments-for-chiidren-in-vhese-behalf
pubitec-assistance-has-been-previousty-patd.

(4) For purposes of prosecuting any civil action
pursuant-—to-—this--part, the department is a real party in
interest upon-the-payment-of-—-pubiic--assistance if it is

providing child support enforcement services under this

part. No obligee shal® may act to prejudice the rights of
the department after-the-receipt-of-publtic-assistance while

such services are being provided.

(S) Ne If child support enforcement services are being

or have been provided under this part, no agreement between

any obligee and any obligor either relieving an obligor of
any duty of support or purporting to settle past, present,
or future support obligations either as settlement or
prepayment may act to reduce or terminate any rights of the
department to recover from that the obligor for support debt
provided unless the department has consented to the
agreement in writing.

{6) The department may petition a court or an

administrative agency for modification of any eouwrt order on

the same basis as a party to that action woutd-have-been is

entitled to do.
{7) The department shaii-be is subrogated to the right
of the child or-children-or-person-having-the-care;-custedy;

and-control-of-the-chitd-et-chitdren or obligee to maintain
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any civil action or execute any administrative remedy

existing avallable under the laws of the this or any other

state te-ebtain-reimbursement-of-money-thus-spent to collect

a support debt. This right of subrogation is in addition to

and independent of the assignment under 53-2-613 and the

support debt created by 40-5-221.

(8} #f-a-district-court-orders-an-amennt-of-support-ta
be--paid--by-—a--respensibie-parent;-the-deparemenc-shati-be
subrogated-te—the-debr-created-by-the-arder—-and--the-—money
Judgment—---shati—-be--determined--to-—-be--in--faver--sf--the
department:~Fhisa-subrogation-appties-both-tos

tat-——the-ieaser-of-the-amount-patd-by-the-department-of
accial-and-rehabilitation--services--or-—the-—department--of
famity--services--in-publtte-assistance~to-or-for-the-benefit
ef-m-dependent-chiid-or-chitdren-of-the--respsnstbie-—parent
or——the--amount-of-support-econtatined-tn-the-ecourt~order+-and

tby——to-any-amount-attocated--to--the—-benefit--sf--the
children--on--the--basis--of--providing--necesaicies-for-the

careteaker-of-the-chitdrens If public_assistance is being or

has been paid, the department ig subrogated to the debt

created by a support order and any money Jjudgment is

considered to be in favor of the department. This

subrogation is an addition to any assignment made under

53-2-613 and applies to the lesser of:

{(a) the amount of public assistance paid; or

_.B_
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(b) the amount due under the support order.

(9) The department may adopt and enforce such rules as
may be necessary to carry out the provisions of this part.

(10) The department, for the purposes mentioned in this
part, through its director or the director's authorized
representatives, may administer ocaths to certify official
acts and records, issue subpoenas, and compel witnesses and
the production of books, accounts, documents, and evidence."

Section 3. section 40-5-203, MCA, is amended to read:

“40-5-203. Suppsere Child Support enforcement services.
(1) The department may accept applications for child support
enforcement services on behalf of persons who are not
recipients of public assistance and may take appropriate
action to establish or enforce support obligations against
persons cwing a duty to pay support.

(2) The department may establish by tule reasenabte
standnrds—-necessary~-te——iimit--app}ications-—for——-suppoft
enfefeement-~~services:-—fheae——standarda--sha}}——take~—£nto
aecount—the-eurningsvwinccme7-=nd——other——resou:ces——aiready
avaiiable———to—ww:ﬂppOft-—the--parson--fcr—-whom——a——aupport

obiigation-exists the terms and conditions by which services

are provided under this section.

(3) The department may not charge the applicant a fee
as compensation for services rendered in establishment of or

enforcement of support obligations, However, the department

-9-

10
11
12
13
14
15
16
17
18
19
20
Fa3
22
23
24
25

LC 0354/01

may charge a fee to the persen--from--whom-—the--support——ts
being-cottected obligor. This fee must be in addition to the
support payment. The department shall by rule establish
reasonable fees commensurate with the cost of enforcement
support services to be paid by the persen-from-whom-the
support-ia--being--cotiected obligor. When payments are
scheduled to be paid on an installment basis, a portion of
the collection fee owed to the department shall be added to
each payment, If the peraen-from-whom-the-sppport-is-being
cottected obliger makes a payment in an amount that is less
than the support payment plus the collection fee for that
payment, the department may deduct a percentage of the total
sum collected which represents the department's standard
proportion. The depar tment may, upon a showing of
necessity, waive or defer any such fee,

{4) TIE child support enforcement services are provided

under this part to or for a child as a result of the payment

of public asgistance, the department shall continue to

provide services after public assistance is no longer being

paid, without requiring an application. An abligee's

acceptance ©f continued services constitutes the obligee's

agreement to the terms and conditions set for applicants by

the department under this section,

{5) The department may terminate services under_ this

section only 1f it:

-10-
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(a) receives a written request from the obligee for

termination of services:

(b) receives notice that the child is receiving public

assistance; or

{c) determines that an obligee has violated any term

or condition set by the department for an applicant under

this section.,”
Section 4. Section 40-5-204, MCA, is amended to read:
“30-5-204. Cooperation by person—-having--eustody—-of
ehttd cbligee. Any--person--having--the--care;-custadys~eor
controi-cf-any-dependent-¢chtid-or-chitdren--shati--cooperate
with--the--department--tn-estabiishing-the-paternity-of-such

chiid--and--sbtaining--suppert--payments An obligee shall

coopérate with the department in:

(1) identifying and locating the obligor;

{2) establishing the paternity of a child;

{3) obtaining support or any other payments due the

obligee and child; and

{4) obtaining reimbursement for previously paid public

assistance, if any."

Section 5. Section 40-5-205, MCA, is amended to read:
"40-5-205. Payment of support money collected to
support enforcement and collections unit -- notice. If
written--notice--by-—the--department-is-given the department

gives written notice to the respensibie-person--ot obligor,
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to the clerk of the court, if--appropriate; or to an

administrative agency that issued a support order, that the

ehildren child for whom a support ebtigation crder exists

ere is receiving pubiic--assistance services from the

department, ther any support money patd-by-the-person-or
persons-respansibte-for-support-as-a-resute—-6f--any--action
shati—-—-—be—--patd---throngh-——the-~-support-—enforcement-—-and
esttections-—unit-sf-the-department-of-revenue must be paid

to the department."

Section B. section 40-5-206, MCA, is amended to read:
"40-5-206. Central unit for information and
administration -- cooperation enjoined -- availability of
records. (1) The department shall establish a central unit
to serve as a registry for the receipt of information, for
answering interstate inquiries concerning deserting parents,
to coordinate and supervise departmental activities in
relation to deserting parents, and to assure effective
cooperation with law enforcement agencies.

{2) To-ecffectuate-the-purposes-of--this--sectisnr-—-the
directer--may-reguest-from-state;-county;-and-tocal-agencies
ati-informatien-and-asatatance-as-authorized-by--this--parts
Alt-~-3tate;-—--countyr--and--city--agencies;--officersy-—and
employees-shati-cooperate-tn-the--tocation—-of --parents--who
have--abandoned--or--dessrted--or--are——faiting--to-—support

ehitdren-receiving-pubiie-assistance-and--shati--on--request

-12—
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suppty-—-the---deparetment--with—-alilt-—-informacion--avatrabie
relative-to--the--tocationy—-income;--and--preperey--of -—the

parentsr If services are provided to a child under this

parkt, the department may request and all state, county, and

city agencies, officers, and employees must provide on

request any information concerning the location, income, and

agsets of an obligor.

(3) Except as provided in 31-3-127, any records
established pursuant to the provisions of this section are
available only to the department, county attorneys, and
courts having Jjurisdiction in support and abandonment
proceedings or actions or agencies in other states engaged
in the enforcement of suppert of minor children as
authorized by the rules of the department and by the
provisions of the federal Social Security Act.,"

Section 7. Ssection 40-5-207, MCA, is amended to read:

"40-5-207. Department authorized to enforce
maintenance awards. When If a judgment or order creating a
child support obligation alsc contains a judgment or order
for the support of a spouse or former spouse and-the-fermer
spouse who is the custodial parent of the child, the
department may collect and enforce spousal support under
this part.”

Section B. section 40-5-208, MCA, is amended to read:

"40-5-208. Medical support cobligation enforcement, (1)
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In att-proceedings any proceeding initiated pursuant to this
part, the department shall require parents-sbitgated-te-pay
ehiid-suppert the obligor to secure and maintain health
insurance coverage for each dependent child, at a cost not
to exceed 5% of net income, whenever such health insurance
is available through thexe the obligor's employment.
However, if a eourt-sf-eompetent-jurisdiction-has-entered-an
support order estabtishing-a-current-support-ckbligation--and
has--erdered--the--cbligated--parent—-te-secure-and-maintain
heatth-insprance-eoverage-for-each-dependent-chtidr has been

entered that also orders the obligor to secure and maintain

health insurance coverage for the chiild, the department

shall enforce the cbligation as ordered by-the-court.

(2) 1f the department determines that an obiigared
parent obliger has failed to maintain health insurance
coverage required by the a support order eof--a--esurt--of
competent-jurisdiction-or-an-administrative-agency-empowered
to--enter-—such--order,it may issue a notice commanding the
parent obligor to appear at a hearing held by the department
and show cause why a sum of not more than $100 should not
be assessed for each month health insurance coverage is not
secured or maintained. If the department finds, after
hearing or the cobligor's failure to appear, that the abligor

has not secured or maintained health insurance coverage has

net-been-secured-or-maintained in accordance with the ecounrt

_.14_
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or--administrative support order, the department may assess
against the ebitgated-parent obligor not more than $100 for
each month health insurance coverage has not been secured or
maintained, Such amounts may be enforced by warrant for
distraint provided for in 40-5-241.

{3) Whenever-an-shiigated-parent If an obligor who has
been served with notice under this section appears before
the department and shows that health insurance coverage in
accordance with the court-er-administrative support order:

{a) has been secured and maintained continuously since
the date of the order, the department shall dismiss the
pending action; or

(b) has not been secured or continuocusly maintained
but such coverage is presently in effect, the department
shall suspend the pending action for a period of 12 months.

{4) At the end of the suspension pericd, the
department may schedule a hearing. If at this hearing the
department finds that during the suspension period health
insurance coverage:

{a) has been continuously maintained, the department
shall dismiss the pending action and the shitgated-parent
obligor will not be assessed under this section; or

(b) has not been continuously maintained, the
department may enter a final order requiring the ebtigated

parent obligor to pay the sum assessed in accordance with
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this section fcor each month coverage was not maintained,

(5) Any amounts collected pursuant to this section
must be returned to the general fund to help offset
expenditures for medicaid.”

Section 9. Section 40-5-213, MCa, is amended to read:

"40-5-213., Financial statements by parent---whose
abaeneca--ia-—bhasis——-af-—applrication--for--publtic--asaistance
obligor -- penalty. (1) Anry--parert-—-in--the--state--whose
absence—-is-the-baais-upon-which-an-appiteation-is-filed-for
pubtic--assistance—-on--behaif--sf--a--chitd--shatt If the

department is providing child support enforcement services

under this part and has reasonable cause to believe that a

support obligation is owed, an obligor, upon written

request, shall complete a statement, under oath, stating the
obligor's:

(a) of-his current monthly incomes:

{b) his total income over the past 36 monthsy;

{¢) the number of dependents for whom ke the obligor
is providing supporty;

{d) the amount he the obligor is contributing
regutarty toward the support of ati--chitdren--for-—-whom

application-~fer--asnch--assistance-ts-madey a child for whom

the department is providing services;

{e) his current monthly living expensessy; and

(f} all other information pertinent to determining-his

-16-
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abitity-to-suppore—-his—-chitdrenv—-Phe--statement--shaii--bhe
provided-upon-a-demand-made-by-the-department--if-aasistance
based——-upeon--the--appticatiton--is——granted--on-behaif-of-the
ehitd;-addicvionat-statementa-shati-be-fited-as--required--by
the-department-untit-the-chitd-is—no-ionger-receiving-pubtie

assisranees the obligor's financial condition,

{2) The department may require additional financial

statements from the obligor during the period the department

is providing services to the child.

+2+(3) Failure to comply with this section 1is a
misdemeanor."

Section 10. section 40-5-221, MCA, is amended to read:

"40-5-221. Debt to state by natwurat--er--adeptive
parents obligor —— limitations. (1) Except as provided in
subsection (2}, any payment of public assistance money made
to or for the benefit of any-dependent-chiid-or--chttdren a
child creates a debt due and owing the state of Montana by
the respomaible-parent-or-parents obligor in an amount equal

to the amount of public assistance money so paid. In the

case of an obligor who is an adoptive parent er-parenta, ne
a debt for public assistance paid may not accrue prior to
the date of adoption.

(2) Where--there--has--been--a--districe--conre-—-order
established;—-the--debt--shaii--be--iimited-—-to--the--amaunt

provided--for--by-—the--orders If a support order has been
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entered, the support debt created by this section may not

exceed the amount of the order.

{3) wWhere If a child has been placed in foster caresy
and a written agreement for payment of support has--been
entered--into--by-—the--respensibte-parent-or-parents exists

between the obligor and any state agency, the su ort debt

shatt--pe is limited to the amount provided for in the
agreement. However, if a eeurt support order for-suppert is
or has been entered, the provisions cof the order shaii
prevall over the agreement.

(4) The department shall adopt rules based on ability
to pay, with respect to the level of support to be provided
for in such agreements or modifications of such agreements
based on changed circumstances.

{5) The department may establish and collect a_debt

created under this section in a proceeding that 1is in

addition to and independent of the subrogation created by

40-5-202(7) and the assignment under 53-2-613."

Section 11. section 40-5-222, MCA, is amended to read:
"40-5-222. Support debt based upon subregation--to--or
assignment--of-—-judgment support order -- notice -— eentent
contents —-action to collect. {1) The department may issue a
notice of a support debt accrued or accruing based upen
subrogation--to--er--aasignment-of-the-judgment-ereated-by-a

distriect-eourt a support order. The notice may be served
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upan the debtor obligor in the manner prescribed for the
service of a summons in a civil action in accordance with
the provisicons of the Montana Rules of Civil Procedure,
demanding payment within 38 20 days of the date of receipt.

(2) The notice of debt shall include:

fa) a statement of the support debt accrued or
accruing, computable on the amount required tc be paid under
any diatriet-court support order to-which-the-departmene—-is
subrogated-er-has—an-assiqned-rntereat;

{b) a statement that the property of the debtor is
subject to collection action;

(c) a statement that the property 1is subject to
distraint and seizure and sale;

{d) a statement that the net proceeds will be applied
to the satisfaction of the support debt: and

{e) a statement that the &ebtor obligor is entitled to
a fair hearing.

{3) Action to collect the subroegated--or--assigned
support debt by distraint and seizure and sale shati-be is
lawful after 30 20 days from the date of service upon the
debtor obligor or 38 20 days from the receipt or refusal by
the debtor of the notice of debt.

(4) Within 20 days of the date of service of notice of
support debt, the debter cbligor may request a fair hearing
as provided in 40-5-226."
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Section 12. sSection 40-5-223, MCA, is amended to read:

"“40-5-223. MNotice of support liability based upon
payment of public assistance -- notice -- contents -—-
collection warrant —— fair hearing. (1) In the absence of a
district court order the department may issue a notice of a
suppert 1liability accrued or accruing based upon payment of
public assistance to or for the benefit of any--dependent
emhitd--or--chitdren a_child. The notice of liability shati
must be served upon the respensibte-parene obligor in the
manner prescribed for the service of summons in a civil
action, in accordance with the provisions of the Montana
Rules of Civil Procedure.

{2) The notice of liability shall include:

(a) a statement of the support debt accrued or
accruing, computable on the basis of the amount of public
assistance previously paid and to be paid in the future;

(b) a statement of the amount of the monthly public
assistance payment;

(¢} a statement of the name of the reciptent obligee
and the name of the child or children for whom assistance is
being paid:;

(d) a demand for immediate payment of the support debt
or, in the alternative, a demand that the responsible-parent
cbligor make answer within 38 20 days of the date of service

to the department stating defenses to liability under
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40-5-221;

(e) a statement that if no answer is made on or before
36 20 days from the date of the service the support debt
shail must be assessed and determined subject to computation
and is subject to collection action;

{f) a statement that the property of the responaibie
parent obligor will be subject to distraint and seizure and
sale,

(3) If no answer is had by the department to the
notice of liability on or before 30 20 days of the date of
service, the support debt sha:* must be assessed and
determined subject to the computation and the department may
issue a warrant for distraint authorizing a collection
action under this part.

(4) I1f the respeonsibre--parent obligor, within 38 20
days of the date of service of notice of liability, makes
answer to the department alleging defenses to liability
under 40-5-221, the responsibie-parent obligor may receive a
fair hearing pursuant to 40-5-226. The decision of the
department in the hearing shatt must establish the obliqor's
obligation eof-the-responsibie-parent, if any, for repayment
of public assistance funds spent to date as an assessed and
determined support debt."

Section 13. section 40-5-224, MCA, is amended to read:

"40-5-224. Finding of support liability based upon
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payment of public assistance -- warrant for distraint --
bond to release warrant —— action to collect. (1) If the

department reasonably believes that the parent obligor is
not a resident of this state or is about to move from this
state or has concealed himself, absconded, absented himself
or has removed or 1is about to remove, secrete, waste, or
otherwise dispose ©of property which could be made subject to
collection action to satisfy the support debt, the
departnent may issue a warrant for distraint pursuant to
40-5-241 during the pendency of the fair hearing or
thereafter, whether or not appealed. No further action may
be taken on the warrant until final determination after fair
hearing andfer or appeal. The department shall in-such-cases
make and file in the record of the fair hearing an affidavit
stating the reasons upon which the belief is founded. The
tesponsibte-parent obligor may furnish a bond, not to exceed
the amount of the support debt, during pendency of the
hearing or thereafter, and in such case warrants issued
shatt must be released. If the decision resulting from the
hearing is in favor of the responsibte-parent obligor, all
warrants issued shail must be released.

{2) The department may commence action under the
provisions of this part to collect the support debt on the
date of issuance of the decision resulting from the

hearing."
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Section 14. section 40-5-225, MCA, is amended to read:

*40-5-225. Notice

and————£inding of financial
responsibility of-responsibie-parent —- temporary and final
support obligations -- administrative procedure. (1) fa) *nm

tien~--of--the--procedures-provided-+n-48-5-223-and-40-5-224

the In the absence of a support order, the department maysr

tn--the--absence--of-~a--district--saunrt-order; serve en-the

responsibie-parent an obligor with a notice and--€inding of

financial responsibility alleging a child's need for support

and the amount of the need and requiring a-respensibie

pareat the obligor to appear and show cause at a hearing
held by the department why the Eindimg-cf-liabtiity-and-the

amount-of-support-iiabitity-shouid-not--be--finatty--ordered

obligor should not be finally ordered to pay the amount

alleged in the notice. Thia-notiece-and-finding-shaii--retate

to--the-—-suppart--debt--Beerued--or-aecerning-under-this-part
and/er-Fitle-537-chapter-47-including-periodie—-payments—-to
be--made--in--the-future-for-the-period-of-time-any-chitd-of
the-responsibie-parent-is-in-need--Fhe-hearing-shati-be-held
pursuant-to-this-part-and-the-rules-sf-the-departmentz-which
shati-provide-feor-a-fair-hearing-

{b) The notice must state:

(i) the names of the obligee and child;

(ii) the amount of current and future support to be

paid each month for the child;
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{iii) that jf the obligor does not file a written

answer within 20 days from the date of service or refusal of

service, the amount in the notice must be Finally crdered;

(iv) that the obligor is entitled to a fair hearing

under 40-5-226.

(2) Phe-notice-and-finding-ef-Einancitat-responstbitiey
shati-be-aserved--in--the--same--manner—-prescribed--for-—the
servi¢ce--of-—a-summens-in-a-ctvii-actitony-in-accordance-with
the-provisions—of-the-Montana-Rules-of-€tvii-Procedurer——-Any
responsibie-—-parent--who--objectas-——to-ati-osr-any-part-of-the
notice-and-findrng-shati-have-the-right-for-not-more-than-36
days-from-the-date--of--service-—to--request-——in--writing--a
nearing;-notice-of-which-shalii-be-served-upon-the-department
personatiy-or-by-registered-or-certified-matl--If-no-request
ts--madey-the-notice-and-finding-of-financiel-responsibility
becomes-finat«-¥f-a-request-is-made;-the-execution-of-notice
and-finding-of--financial--responsibitity--shali--be--stayed
pending-the-deciaion-on-such-hearing-or-any-direct-appeat-to

the--esurts--from--the-deciston+ If, prior to the service of

the notice wunder this section, the department has

informatiom concerning the obligor's financial condition,

the department's allegation of the obligor's monthly support

responsibility must be based on the scale of suggested

minimum contributions_under 40-5-214. If such information is

unknown to the department, the allegations of the obligor's
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monthly support responsibility must be based on the greater

of:

{a) the amount of public assistance payable under

Title 53, chapter 4; or

{b) the alleged need.

{(3) TFhe-notice-and-finding-cf-financtat-responsibiisey
shati-inectuder
tajy--rthe-—amount--the--department—-has—-determined--the
respansibie-——parent—-owes;—-the--support——debt--accrued--or
acerningy-andr-as-appreopriate;-cthe-amount-to-be-paid-thereon
each-monthy-ati-computabte-on-the-basis-of-the-amount-of-the
monthiy-publie-assistance-payment-previensty--paid--or--need
atteged-and-the-ability-of-the-responsible-parent-te-pay-aiil
er-any-portien—of-the-debt;
tby-—a--statemant--of--the-—name--of ——the--reciptent-or
eustodian-and-the-name-of-any-child-for-whom--asaistance--is
betng--paid-or-need-is-atteged;-or-a-statement—of-the-amount
of-periodic-future-—-suppert--payments--fer—-vwhich--£finaneiat
responsibitiey—is-found;
tey--—a-statement-that-the-reaponsible-parent-may-obiect
te--ati--or-any-part-of-che-notice-and-finding-and-request-a
hearing-to-shew-canse-why-he-shouid-not-be-determined-to--be
tiable-for-any-or-ati-of-the-past-and-future-debt-determined
and-the-amount-to-be-paid-theresns;

td}--Aa--statement--that-if-the-responsible-parent-£fails
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to-request-a-hearing;-the—support-debt-and--payments--stated
in--the--notice—-and--£findingy-—inctuding--periodic--support
paymenta-in-the-future;-shall-be-assessed;--determined;—-and
ordered--by--the-department-and-that-this-debt-fs-subject—to
cotiection-actions;
tey-—~a-atatement—-that-~the--property--of-—the--debtor;
without--further--advance-notice-or-hearingr-witi-be-subject
to-diatraint-and-setzure-and-sate-to-satisfy--the--debts IE

the obligor objects to the notice, the obligor shall file g

written answer with the department within 20 days from the

date of service or refusal of service. If the department

receives a timely answer, it shall conduct a fair hearing

under 40-5-226. If the department does not receive a timely

answer, it shall order the obligor to pay trhe amount stated

in the notice.

{4) (a) If a support action is pending in district

court and a temporary or permanent suppeort obligation has

not been ordered, the department may issue to the obligor a

notice of temporary support obligation.

{b) The notice must contain:

(i) the names of the child and the person or agency

having the custodial care of the child;

{ii) an amount for temporary monthly support determined

as provided in subsection {2);:

{iil1) a statement that the obligor may request a
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hearing at which the obligor wmay show that a different

support amount is appropriate or that establishment of a

support obligation is inappropriate under the circumstances.

The hearing must be conducted in accordance with the

procedures of 40-5-226.

{(iv) a statement that a hearing must be requested in

writing within 10 days of receipt of the notice or the order

for a temporary support order will be entered in the amount

stated in the notice; and

(v) & statement that the temporary support order will

terminate upon the entry of a district court support order.

If the district court order is retroactive, any amount paid

for a particular period under the temporary support order

must be credited against the amounts due under the district

court order for the same period, but excess amounts may not

be refunded. If the district court determines that a

periodic support obligation is not proper, any amcunt paid

under  the temporary support order must be refunded to the

vbligor.

{5) (a) If a temporary support order is entered or if

proceedings are commenced under this section for a married

obligor, the department shall vacate any support order  or

dismiss any proceeding under this part if it finds that the

parties to the marriage have:

(i) _reconciled without the marriage having _ been
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dissolved;

{ii) made joint application to the department to vacate

the crder or dismiss the proceeding; and

(iii) provided proof that the marriage has been

resumed.

(b) The department may not vacate a support order or

dismiss a proceeding under this subsection (5) if it

determines that the rights of a third person or the child

are affected. The department may issue a new notice under

this section if the parties subseguently separate.

(6) Any notice of financial responsibility and _the

notice of temporary support obligaticn must be served in the

same manner prescribed for the service of a summons in civil

acticn  in  accordance with the Montana Rules of Civil

Procedure.”

Section 15. section 40-5-226, MCA, is amended to read:

"40-5-226. Administrative hearing -- nature -— place
—-— time -- determinations —- failure to appear —— entry of
£indings final decision and order, (1) The administrative

hearing is defined as a “"contested case".

{2) ®Phe At the discretion of the hearing officer, the

administrative hearing may be held:
fa) in the county of residence or other county

convenient to the responsible-parent cobligor or obligee; or

(b) in the county in which the department or any of
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its offices are located.

(3} If a hearing is requested, it shail must be
scheduled within 30 20 days.

{4) The hearing officer shall determine the liability
and responsibility, if any, of the aileged-responsibie
parent obligor under #48-5-22%-and-shaii-aiso--determine——the
amcunt-—of--periodic--payments——to--be-made-to-satisfy-paaty
presenty-or—future-tiabitity-under-48-5-221--in-making-these
determinacionsy-the-hearing-officer--shati--ineigde--tn——his
consideratian--the—-scalte-of-suggested-minimum-contributiens

adopted-under-46-5-214 the notice and shall enter a final

decision and order in accordance with such determination.

(5) If the responsible-parent obligor fails to appear

at the hearing or fails to timely request a hearing, uwpen—-a

showing—-of--vaiid--servieey the hearing officer, upcn a

showing of valid service, shall enter a decision and order

declaring the suppert--debt--and-payment-provisions amount
stated in the notice and-finding-of-finaneial-respensibiiity
to--be--assessed;--determined;--and--subjeckt--to--cottection
aepionr---Within---30--days—-of--entry--of--the--order;——the
responsibie-parent-may-petition—the-department—to-vacate—the
order-upen-a-showing-cf-any-of-the-greunda-enumerated-in-the
Montcana-Rutes-of-€ivil-Procedure to be final.

{6) In a hearing to

determine financial

responsibility, the monthly support responsibility must be

-29-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0354/01

determined in accordance with the evidence presented and

with reference [ o) the Scale of suggested minimum

contributions under 40-5-214. The hearing officer 1is not

limited to the amounts stated in the notice.

+6¥(7) Within 20 days of the hearing, ®he the hearing

officer shalls--within--26--daya--ef-—-the--hearingy enter
findingay;--—conciunsionsy-——and-—a--finai--deciston-datermining
iiabiiity-and-responaibitity-and/or-future-pertodic——-support

payments a final decison and order. The determination of the

hearing officer entered--pursuant-to-this-sectisn-shail-be
entered-as-an-order--untess--such--findings--are-—set--aside
pursuant-——to-48-5-253-and-shati-timit-the-support-debt-under
40-5-221~to-the-amounta-stated-in-the-dectsten constitutes a

final agency decision, subject to judicial review under

40-5-253 and the provisions of the Montana Administrative

Procedure Act.

t7}3(8) The-decision-estabiishing—liabiliey-and--future
pertedic—-support--payments--is-——superseded—-upon-entry-of-a
district-court-order—for-suppert-to-the-extent-the--district
eourt--ordar--ta--inconsistent——with--the--hearing--order-or
dectsion:-In-the-absence--of--a--diserict--court--order——the
responsible--parent-may-petition-the-deparement-for-issuance
of-an-order-to-appear—-and-show-cause-based-eon-a--shewtnag—-of
good--cause—-and-material-change-eof-gireumatances-co-require

the-cther-party-to-appear-and-shew-cause--why-~the--deciasien
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previousiy-entered-shentd-not-be-prospectivety-modifiedr-Fhe
arder--to-—appear-and-show-cauae-tagether-with-a-copy-of-the
affidavit-upon-which-the-arder-is-based-shati-be~-served--by
the--petitioning--party-on-the-nopmoving-party-in-the-manner
of-a—summons-in-a-civil-ackiens-A-hearing-shaii-be-set If a

support  order is established under this part, any party may

file a verified petition with the department alleging facts

constituting a material change of circumstances. Upon the

filing of such petition, the department shall issue an order

to the nonpetitioning party to appear and show cause why the

decision previcusly entered should not be prospectively

modified. The order to appear and show cause, together with

a copy of the verified petition, must be served by the

petitioner upon all other parties in the manner provided by

this part. Upon receipt of proof of service, the department

shall schedule a hearing not less than 15 or more than 30

days from the date of service, unless extended for good
cause shown. Prospective meodification may be ordered but
only upon a showing of good cause and material change of
circumstances.
t8y——-Phe--departmenty—-in--its-priginal-determinattons;
and-the-hearing-officery-in-making-determinations——based--on
objections--to--originat--determinations--or-on-petititons-to
modifyr--shatrt--consider——the--standards---promuigated---for

determination—of-support-payments-nsed-by-the-district-eounrt
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of-the-county-cf-residence-af-rhe-reaponsibie-parents

(9) Bebts A support debt determined pursuant to this

sectiony-accrued-and-not-patdr;-are is subject to collection
action under-—this-part without further necessity of action
by the hearing officer.

{10) A support debt or a support responsibility

determined under this part by reason of the obligor's

failure to request a hearing under this part or failure to

appear at a scheduled hearing may be vacated, upon the

motion of an obligor, by the nhearing officer within the time

provided and upon a showing of any of the grounds enumerated

in the Montana Rules of Civil Procedure.”

Section 16. section 40-5-241, MCA, is amended to read:

"40-5-241. wWarrant for distraint. (1) Phirty-one
Twenty-one days after receipt or refusal of a notice of a
support debt under provisions of 40-5-222 or 3% 21 days
after service of notice of a support debt or as otherwise
appropriate under the provisions of 40-5-223 and 40-5-224,
the department may issue a warrant for distraint based on

the amount of the support deht.

{2) The warrant is subject to the provisions of this
part and the provisions of 15-1-701, 15-1-704. 15-1-708, and
15-1-709, with references to "tax" taken to mean "support
debt™ and references to "taxpayer" taken to mean "person

owing-—the--suppert-debtlis;-as-welt-as-the-provisions-of-this
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part “"obligor™."

Section 17. section 40-5-242, MCA, is amended to read:

"40-5-242. Civil liability upon failure to comply with
warrant or to honor assignment of wages. Shoutd-any--personmy
firm;-——corpeorationy;--assaciation;--political-aubdiviston;-or
department-of-the-state-fail-or-refuse-to--detiver--property
pursuant-to-the-order;-or-after-actuat-notice—ocf-fFiting-of-a
suppsrt--tieny;-—pay-overs-release;-setiy;-transfer;-or—convey
reat-sr-persanal-preperty-sobject-to-a-support-—iien——to--er
foar-—the—-bennfit-af-the-debtor-ar-any-cther-person;-or—fati
sr-refuse-to-surrender-upen-demand-property-distrained-under
40-5-24t-or-fati-or—refuse-to-honor-an-assignment--of--wages
presented-—-by-—-the---department;---the A person, firm,
corporation,  association, political subdivision, or
department of the state is liable to the department in an
amount equal to 100% of the value of the support debt which
that is the basis of the distraint or assignment of wages or
the wvalue of the distrained property, whichever is less,
together with costs, interest, and reasonable attorney fees,

if the person or entity:

(1) fails or refuses to deliver property pursuant to

the order;

{2) pays over, releases, sells, transfers, Or conveys

real or personal property subject to a support lien, to or

for the benefit of the obligor, after the perscon or entity
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receives actual notice of filing of the support lien;

{3) fails or refuses to surrender upon demand property

distrained under 40-5-241; or

(4) fails or refuses to honor an assignment of wages

presented by the department.”

Section 18. Section 40-5-243, MCA, is amended to read:

"40-5-243. Release of excess to debrer obligor.
Whenever If any person, f£irm, corporatiocn, association,
political subdivision, or department of the state has in its
possession earnings, deposits, accounts, or balances in
excess of the amount of the debt claimed by the department
plus $100, that person;—-Eirm;——corperationT‘association7
potiticat-subdivisiony-or-department-of-the-state or entity
mayr—-without--tiabittty-under-this-part; release the excess

to the debkor obligor without liability under this part.™

Section 19. Section 40-5-244, MCA, is amended to read:

"40-5-244. Bankes and savings and loan associations -—-
service effective only as to branch office served. In the
case of a bank, bank association, mutual savings bank, or
savings and loan association maintaining branch offices,
service of any notice or document authorized by this part is
only effective as to the accounts, credits, or other
personal property of the debter obligor in the particular

branch upon which service is made.™

Section 20. Section 40-5-246, MCA, is amended to read:

-4~
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"40-5-246. Release of distraint and return of seized

property -~ effect. fhe At any time, the department may at

any-time release a distraint on all or part of the property
of the debtor obligor or order the return of seized property
without 1liabilitys if assurance of payment is determined to
be adequate by the department or if the action will
facilitate the ceclliection of the debt. The release or return
does not operate to prevent future action te callect from
the same or other property."

Section 21. Section 20-5-251, MCA, is amended to read:

"40-5-251. Debt payment schedule. Phe At any time

after notice to the obligor, the department may at-anmy—time

after-notice-to-the-debteor set or reset a level and schedule
of payments to -be paid upon the debt consistent with the
income, earning capacity, and resources of the debtor
obligor.”
Section 22. section 40-5-252, MCA, is amended to read:
"40-5-252. Interest on debts due -- waiver, 1)

interest The department may collect interest on any support

debt due and owing to the-department it at the statutory
interest rate payable on judgments recovered in the courts
of this state under--46-5-22r--may--be--cotiected--by-the
department,

{2) Yo provision of this part may be construed to

require the department to maintain interest balance due
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account5;7—and~interest—may-be—wa%ved—byvbhe-depaftment7 The

department may waive interest if waiver would facilitate the

collection of the debt.”
Section 23. Ssection 40-5-253, MCA, is amended to read:

"40-5-253. Administrative £findings and order -~

administrative remedies ~-— Jjudicial review. (1) It is the

intent of this part that adminlstrative findings and orders
be subject to judicial review, but that administrative
remedies must be exhausted prior to Jjudicial review. The
administrative procedures described in this part are subject
to review in the appropriate district court. Such review
shatt mnust be conducted pursuant to the Montana
Administrative Procedure Act. Upon a showing by the
department that administrative remedies have not been
exhausted, the district court shall refuse review until such
remedies are exhausted.

{2) ©Nothing in this part may be construed to abridge
or in any way affect the defendantls obligor's right to
counsel during any and all judicial or administrative
proceedings pursuant to this part."

Section 24. section 40-5-254, MCA, is amended to read:

"40-5-254. Statutory limitations. Pebts Support debts
ensuing as a result of determinations made through the
administrative procedures described in this part are subject

to statutory limitations as set forth in Title 27, chapter
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Section 25. Section 40-5-255, MCA, is amended to read:
"40-5-255. Charging off child support debts as
uncollectible. (1) Any support debt due the department from
a-responstbie-parent-or-former-spouse an obligor, which debt
the department determines unceollectible, may be transferred

from accounts receivable to a suspense account and cease to

be accounted as an asset. ¥In-the-event If a warrant for

distraint has been filed and the support debt has
subsequently been charged off as wuncollectible, the
department shall issue a release of lien.

{2) At any time after 6 years from the date a support
debt was incurred, the department may charge off as
uncollectible any support debt upon which the department
finds there 1is noc available, practical, or lawful means by
which the support debt may be collected. No proceedings or
action under the provisions of this part may be begun after
expiration of the 6-year periocd to institute collection of a
support debt. Nothing herein way be construed to render
invalid or nonactionable a warrant for distraint filed with
the clerk of court prior to the expiration of the 6-year
period or an assignment of earnings executed prior to the
expiration of the 6-year period.”

Section 26. section 40-5-257, MCA, is amended to read:

*40-5-257. Assignment of earnings to be honored —
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effect. (1) Any person, firm, corporation, association,
political subdivision, or department of the state employing
a-person-owing-az-support-debt-or-cbitgatien an obliqor shall
honor, according to its terms, a duly executed assignment of
earnings, whether executed voluntarily or pursuant to court
a support ordery presented by the department as--a--ptan--to
satisfy--or—-retire-—a--aupport——debt--sr--sbtigatisn. This
requirement to honeor the assignment of earnings and the
assignment o©Ff earnings 1itself are applicable whether the
earnings are to be paid presently or in the future and
continue in force until released in writing by the
department.

(2) Payment of money pursuant to an assignment of
earnings presented by the department serves as full
acquittance under any contract of employment. The state
shall defend and hold harmless any action taken pursuant to
the assignment of earnings. The department shat¥--be is
released from liability for improper receipt of money under
an assignment of earnings wupon return of any money so
received."

Section 27. Extension of authority. Any existing
authority to make rules on the subject of the provisions of

{this act]) is extended to the provisions of [this act].
Section 28. severability. If a part of [this act] is

invalid, all valid parts that are severable from the invalid
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part remain in effect, If a part of [this act] is invalid
in one or more of its applications, the part remains in
effect in all valid applications that are severable from the
invalid applicatiens.

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for S$B042, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:
An act to generally revise the laws relating to the administrative enforcement of child support to conform the laws
to federal regulations; providing an automatic extension of services upon termination of public assistance; granting

equal status to non-public assistance cases; decreasing the response times for administrative procedures; and
providing for temporary support orders.

ASSUMPTIONS: |

1. In FY90 the nonpublic assistance child support enforcement caseload will increase by 2,900 cases above current
levels and in FY91 the increase will be 4,900 cases above current levels.

2, The public assistance caseload for which health insurance will be purchased will be 233 in FY90 and 242 in

FY91 based on the following assumptions:

a. Total AFDC caseload will be 9,868 in FYO90 and 10,263 in FY91l.

b. Of the total cases, 42% will be women with children whose paternity has been established.

c. Thirty percent of the AFDC cases were paternity is established will receive child support.

d. Employer group health insurance could be provided in 257 of the cases where paternity has been established
but of the number that could provide insurance only 757 will provide such coverage. The remainder of
the absent fathers (78 in FY90 and 81 in FY91) will be assessed the $100 monthly fee.

e, There are two children per AFDC case.

3. Private health insurance will cover only 607 of the health care costs covered by Medicaid. The state will
still fund dental and drug health coverage for AFDC cases where health insurance is provided by the absent
father.

4, The average Medicaid cost per AFDC child is $750 per year.

5. The Department of Revenue will impose and collect the $100 fee for nonpayment of health insurance costs.

6. The Department of Revenue will need 6.0 FTE in FY90 (2.0 FTE at grade 9 and 4.0 FTE at grade 12).

7. The Department of Revenue will need an additional 4.0 FTE in FY91 (2.0 FTE at grade 9 and 2.0 FTE at grade

12) for a total of 10.0 new FIE in FY9l.

3. The federal government will pay 687 of the administrative costs until October, 1989, and 667 after that time.

9. Federal government incentive payments will be 77 of collections or $63,530 in FY90 and $107,345 for FY9l.

10. Noncompliance with this requirement could result in sanctions from 1% to 5% of the federal share of AFDC
program funds. If a 17 sanction is applied, it would represent a reduction of $270,663 in federal AFDC
funding while a 5% sanction would represent a reduction of $1,353,314 in funding. It is assumed that the
proposal will allow the state to avoid federal sanctions in the areas referenced by this proposal.
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RAY SHACKLEFORD,”BUDGET DIRECTOR DATE DOROTHY ECK, PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Fiscal Note for SB042, Introduced
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Fiscal Note Request, SBO42 as introduced
Form BD-15
Page 2

FISCAL IMPACT:

FY90 FY91
Expenditures: Current Law Proposed Law Difference Current Law Proposed Law Difference
SRS
Benefits $ 209,700 $ 0 {$209,700) $217,800 $ 0 {($217.800)
Revenue
Personal Services 0 124,129 124,129 0 203,940 203,940
Operating Expense 0 60,664 60,664 0 83,020 83,020
Capital Qutlay 0 12,783 12,793 0 0 0
TOTAL $ 209,700 $ 197,586 (§ 12,114) $217,800 $ 286,960 $ 69,160
Funding:
General Fund $ 60,457 $ 66,024 $ 5,567 $ 62,530 $ 97,566 $ 35,036
Federal Funds 149,243 131,562 (17,681) 155,270 189,3%4 34,124
TOTAL % 209,700 $ 157,586 ($ 12,114) $217.,800 $ 286,960 $ 69,160
Revenue Impact:
General Fund:
Federal Incentive § 0 $ 63,530 $ 63,530 $ 0 $ 107,345 $107,345
Payment
Health Insurance 0 46,800 46,800 0 85,400 95,400
Sanctions
TOTAL $ 0 $ 110,330 $ 110,330 $ 0 $ 202,745 $202,745
Net General Fund Impact: $ 104,763 $133,385



STATE OF MONTANA - FISCAL NOTE
Form BD-15
TIn compliance with a written request, there is hereby submitted a Fiscal Note for SB042 {(revised fiscal note), as
introduced.

DESCRIPTION OF PROPQSED LEGISLATION:
An act to generally revise the laws relating to the administrative enforcement of child support to conform the laws
to federal regulations; providing an automatic extension of services upon termination of public assistance; granting

equal status to non-public assistance cases; decreasing the response times for administrative procedures; and
providing for temporary support orders.

ASSUMPTIONS:

1. The first year the non-public assistance caseload will increase by 2900 cases above current levels.

2. The second year the non-public assistance caseload will increase by 4900 cases above current levels.

3. At 500 cases per FTE, there will be 6 additional FTE the first year; 2 at grade 9 and 4 at grade 12.

4. Four more FTE will be required the second year; 2 at grade 9 and 2 at grade 12; for a total of 10 new
positions.

5. These positions will be hired at step 2; there will be no wage increase in the biennium; fringe benefits will
be 21.947Z the first year and 22.237 the second year.

6. There will be a one-time data processing cost of $11,200 to change the system. This will be done in the first
quarter of FYSO.
7. The federal government covers 687 of total administrative costs until October, 1989; after that time the

federal government will cover 66Z of costs. (The additional administrative expense shown below reflects
the state portion only.)

8. Department collections will be $907,577 the first year and $1,533,498 the second year.

S, Federal government incentive payments (these are based on cost-effectiveness ratios) will be 7% of
collections, or $63,530 for the first vear and $107,345 for the second vear.

10. Under current law the department does not provide medical support obligation enforcement, and would not under
the proposed law.

11. Noncompliance with this requirement could result in IV-A federal funding graduated sanctions ranging from 1% to
5%7. If a 1% sanction is applied, it would represent a reduction of $270,663 in federal AFDC funding. If a 5%
sanction is applied, it would represent a reduction of $1,353,314 in funding. It is assumed the proposal will
allow the state to avoid federal sanctions in the areas referenced by this proposal.
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RAY ?(ACKLEFORD, DJRECTOR DATE DOROTHY ECK, PRIMARY SPONSOR DATE
Offife of Budget and Program Planning Fiscal Note for $BD42, as introduced
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Fiscal Note Request, SB042 (revised fiscal note), as introduced

Form BD-15
Page 2
PISCAL TIMPACT: FY '90
Revenue Impact: Current Law Proposed Law Difference
Fed. Govt. Incentive
Payment $ 0 $ 63,530 $ 63,530
FY '90
Expenditure Impact: Current Law Proposed Law Difference
Personal Services § 0 % 41,478 $ 41,478
Operating Expense 0 26,271 20,271
Capital Qutlay 0 4,275 4,275
TOTAL 3 0 $ 66,024 $ 66,024

R o A e R e S e

FY *91
Current Law Proposed Law Difference
3 (M $ 107,345 $ 107,345
FY '9}
Current Law Proposed Law Difference
$ 0 3 69,340 $ 6%,340
0 28,227 28,227
0 0 0
$ 0 % 97,560 $ 97,566
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APPROVED BY COMMITTEE
ON TAXATION
STATEMENT OF INTENT
SENATE BILL 42

Senate Taxation Committee

A statement of intent is required for Senate Bill No.
42 because it amends several sections within Title 40,
chapter 5, part 2, on child support enforcement services.
These amendments are proposed to bring state law into
compliance with federal law. The department of cevenue is
granted an extension of authority to adopt rules in
accordance with this bill that c¢onform with federal laws and
regulations.

The legislature intends that the department adopt rules
that:

{1) reduce aid to families with dependent <children
(AFDC) expenditures by ensuring that the parent or other
person responsible pays for the care, support, or
maintenance of a child under the provisions of 40-5-202(1);

(2) ensure child enforcement services will continue to
be provided to families that cease to receive public
assistance under AFDC, without requiring an application or
payment of a fee;

(3) establish the teims and conditions of providing
continued services for families no longer receiving public

assistance;: and

A\ Mont:na Lagistative COUNTH

SB 0042/s8i

(4) establish procedures for the discontinuance of
child support services when the custodial parent:

(a} ceases or fails to cooperate with the department
as provided under 40-5-204; or

{b} takes an action to prejudice the rights of the

department under 40-5-202(4) and (95).

SECOND READING
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SENATE BILL NO. 42
INTRODUCED BY ECK

BY REQUEST OF THE DEPARTMENT OF REVENUE

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO THE ADMINISTRATIVE ENFORCEMENT OF CHILD
SUPPORT TO CONFORM THE LAWS TO FEDERAL REGULATIONS:
PROVIDING AN AUTOMATIC EXTENSION Qr SERVICES UPON
TERMINATION OF PUBLIC ASSISTANCE; GRANTING EQUAL STATUS TO
NONPUBLIC ASSISTANCE CASES; DECREASING THE RESPONSE TIMES
FOR ADMINISTRATIVE PROCEDURES; PROVIDING FOR TEMPORARY
SUPPORT ORDERS; AND AMENDING SECTIONS 40-5-201 THROUGH
40-5-208, 40-5-213, 40-5-221 THROUGH 40-5-226, 40-5-241
THROUGH 40-5-244, 40-5-246, 40-5-251 THROUGH 40-5-255, AND

40-5-257, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 40-5-201, MCA, is amended to read:

"40-5-201. Definitions. As used in this part, the
following definitions apply:

(1) "Child" or--'dependent--chiid"* means any person
under 18 years of age who 1is not otherwise emancipated,
self-supporting, married, or a member of the armed forces of

the United States and for whom;:

{a) support rights are assigned under 53-2-613;
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(b) a public assistance payment has been made;

{(c) c©hild support enforcement services are being

provided by the department under 40-5-203; or

{d) a referral for interstate services is received by

the department, whether under the Revised Uniform Reciprocal

Enforcement of Support Act or an interstate action reguest

by a Title IV-D agency of another state.

{2) "Department" means the department of revenue.

{3) "Director” means the director of the department cf
revenue or his authorized representative.

t4y--tBisposabie--earningst--means--that-—-part--cf--the
earntngs——of--any-—-individual--remaintng-after—the-dednctton
from-those—earnings-of -any-amount--required--by--*aw--to -be
withhetds

£5y--"Pistriect-court-srdert'-means—any-judgment-ocr-order
of-the-distriet-court-af-the-state-of-Mentana-or-an-order-eof
a---court--of——appropriate—-dqurtadiction-of--another—-atate
ordering-payment-cf-a-set-e¢r-determinabte-amount -of--support
meneysT

t63-—“Earningst--means-compensatten-patd-er-payable-for
personat-servicesy-whether--denominated-—as--wages;-——satarvyr
commiasten;——bonuz;--er-otherwise;-and-spectficaliy-inectudes
periodic-payments-under-pensisn-or-—retirement - -pregrama--—or
tmsurance--petitetes—-of --mny--cype;--YEarningad-speeificatly

tnetudes-atri-gain--derived--from--capitair--tabory--or--pboth

-2- 5B 42
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ecembinedy;—tncinding-profit-gatned-enrough-sate-or-conversion
ef-capital-assetss

t7+(4) "Need" means the necessary costs of food,
clothing, shelter, and medical care for the support of a
dependent child or children.

{5) "Obligee" means:

{a) a person to whom a duty of support is owed and who

is receiving support enforcement services under this part;

(b) a public agency of this or another state having

the right to receive current or accrued support payments.

(6) "Obligor" means a person, including an alleged

father, who owes a duty of support.

{7) "Parent" means the natural or adoptive parent cf a

child.

(8} "Public assistance” means any type of monetary or
other assistance for a child, including medical and foster
care benefitsy-furnished-to-a-perasn-by-a--state--or--ceunty
agencyy-regardiess-of -the-errginai-seurce-af-the-asasistance.

The term _includes payments to meet the needs of a relative

with whom the c¢hild is 1living, if assistance has been

furnished with respect to the child by a state or county

agency of this state or any other state.

t9}--4Respensitible-parentli-meansa-the naturat-er-adoptive

parent-ef-a-dependent-child-
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+304(9) "Support debt" or "support obligaticn" means

the amount created by:

(a) the--sum-¢reated-by the failure to provide support
to a dependent child under the laws of this or any other
state or the-decree-of-any-court-sf-appropriace-jurisdiction
ordering--a-sum-te-be-paid-as-chird-support a support order;
or

(b} the-aum-eresbad-by-a-decree-ar-srder-of -any--court
oE~Aapprepriate——jurisdieeien——ordering—-a—sum—tcfoe~p5+d~as

spcnsa}fmaintenance~undef-chapter-4Tfpart-27-36-—this~ftitlc

when a support order for spousal maintenance if the judgment
or order requiring payment of maintenance also contains a
judgment or order requiring payment of child support for' a
child of whom the person awarded maintenance 1s the
custodial parent.

{10) "Support order" means an order providing a

determinable amount for temporary or final periondic payment

of funds for the support of a child, that is issued by:

(a) a district court of this state;

{b) a court of appropriate jurisdiction of another

tate;

1n

fc}] an administrative agency pursuant to proceedings

under this part: or

{d) an administrative agency of another state with a

hearing Function and process similar to those of the

-4- SB 42
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department under this part.

{11) "1Iv-D" means the provisions of Title IV-D of the

Social Security Act and the requlaticons promulgated

thereunder.”

Section 2. Section 40-5-202, MCA, is amended to read:

"40~-5-202. Department of revenue —- powers and duties
regarding collection of support debt. (1) Whenever--the
department--of-—social--and--rehabtittation--services-sr-the
department-of-famity-services-receives-—an--apptieation—-for
public-assistance-on-behatf-of-a-child-and-zt-appeara-te-the
satisfaction--of--that--department—-that-—-the-chitd-has-been
abandeoned-by-his-parentsr-the-chitd-pgnd-one-parent-have-been
abandoned-by-the-other-parent;-or-the-parent-or-other-persen
who--has—-a--responsibiitty-—-for--the--carer-—--suppere;---ot
maintenance--of--spech--chitd-haa-faited-or-neglected-ro-give
proper—eare-or-support--to--the--chitds--the--deparement——of
social--and—~-rehabiittation--services-—or--the-department-of
family-services-shati-—-promptiy--refer--the--matter--ts--the

department--of--revenue--for--action The department may take

action under the provisions of this part, the abandonment or

nonsupport statutes, the Uniform Parentage Act established

in Title 40, chapter 6, part 1, or and other appropriate

state and federal statutes of-this-state to insare ensure

that the parent or other person responsible pays for the

care, support, or maintenance of the-dependent a child 1if

—-5- SB 42
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the department:

(a) receives a referral from the department of social

and rehabilitation services or the department of family

services cn behalf of the child;

{by is providing c¢hild support enforcement services

under 44-5-203; or

(c) receives an interstate referral, whether under the

Revised Uniform Reciprocal Enforcement of Support Act or an

interstate action by a Title IV-D agency of another state.

{2) #n-the-avent-that-public-asstatance--ts--fornished
By--a--state--or--county--agency--~or--in-instances-vwhere-the
department--has—-cenkracted--to--coltact--supperes I1f  the

department is providing child support enforcement services

for a child under this part, the department shatl--become

becomes trustee of any cause of action of the dependent
child or the persen-having-tegai-custedy--of--the--dependent
ehtid obligee to recover support due to that the child or

obligee from any-persen the obligor. and The department may

bring and maintain the action either in the-departmentls its
own name cr in the name of the obligee.

(3) The department has the power of attorney to act in
the name of any reeipient-of-pubtic-assistance-in-endorsing

mnd-eashing obligee to endorse and cash any and all drafts,

checks, money orders, or other negotiable instruments

received by the department on behalf of a child and

—&- SB 42
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representing--suppert--payments-for-children-in-whose-behalf
pubtic-assiscance-has-been-previenaly-paid.

{(4) For purposes of prosecuting any civil action
purasuant--te--this--part, the department is a real party in
interest upen—the-paymene-of--pubtie--assistanes jif it _is

providing child support enforcement services under this

part. No obligee sha}i may act toc prejudice the rights of
the department after-the-receipt-af-public-assistance while

such services are being provided.

(5) Ne If child support enforcement services are being

or have been provided under this part, no agreement between

any obligee and any obligor either relieving an obligor of
any duty of support or purporting to settle past, present,
or future support obligations either as settlement or
prepayment may act to reduce or terminate any rights of the
department to recover from that the obligor for support debt
provided unless the department has consented to the
agreement in writing.

(6) The department may petition a court or _an

administrative agency for modification of any ecourt crder on

the same basis as a party to that action would-have-been is

entitled to do.

(7) The department shaii-bke is subrogated to the right
of the child eor-chitdren-or-persen-having-the~care;-custedys

and-control-ef-the-chitd-or-chitdren or obligee to maintain
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any civil action or execute any administrative remedy

existing available under the laws of the this or any other

state to-obtain-reimburasement-of-money-thus-spent to collect

a_ support _debt, This right of subrogation is in addition to

and independent of the assignment under 53-2-613 and the

suppert debt created by 40-5-221.

(8) Ff-a-district-eourt-orders-an-amount-of-support-to
be--paid--by-—a--respensibie-parent;-the-deparcment-shaii-be
subrogated-te-the-debt-created-by-the-crder--and--the--money
judgment-—-ahati--be--determined--to--be--in--faver--sf-—the
department:-This-subrogation-appttes-both-ter

tay--the-lesser-sf-the-amount-paid-by~the-department-of
seciat-and-rehebilttation—-services--or--the--department--af
family--services—-in-public-assiatance-to-or-for-the-benefit
of-a-dependent-child~or-chttdren-of-the--responsibte--parent
or-—the--ameunt-cf-suppert-centained-in-the-court-erder;-and

tby—-te-any-amount-atiocated--to--the--benefit--o0f--the
chitdren--en--the--basis--of--providing-—necessttiea-for-the
caretaker-cf-the-ehiidrens If public assistance is being or

has been paid, the department is subrogated to the debt

created by a support order and any money judgmen is

considered to be in favor of the department. This

subrogation is an addition to any assignment made under

53-2-613 and applies to the lesser of:

{a) the amount of public assistance paid; or
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{b) the amount due under the support order,.

(9) The department may adopt and enforce such rules as
may be necessary to carry out the provisions of this part.

{10) The department, for the purposes mentioned in this
part, through its director or the director's authorized
representatives, may administer oaths to certify official
acts and records, issue subpoenas, and compel witnesses and
the production of books, accounts, documents, and svidence."

Section 3. Section 40-5-203, MCA, is amended to read:

"40-5-203. Suppert Child support enforcement services.
(1) The department may accept applications for child support
enforcement services on behalf of persons who are not
recipients of public assistance and may take appropriate
action to establish or enforce support obligations against
persons owing a duty to pay support.

{2} The department may establish by rule reasonabie
standards--necessary--to--timit--apptications--for---support
enforcement---servicess--Phese--standards——-shati--+ake-—inte
account-the-earntngsy-tneomer-and--other-—reseurces--aiready
avatlabie---te---suppert--the--person--for--whom--2--support

obtigatiea-extats the terms and conditions by which services

are provided under this section.

(3) The department may not charge the applicant a fee
as compensation for services rendered in establishment of or

enforcement of support cbligations. However, the department
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may charge a fee to the persen—-from--wham—-the--support--is
being-cottected obligor. This fee must be in addition to the
support payment. The department shall by rule establish
reasonable fees commensurate with the cost of enforcement
support services to be paid by the person-frem-whom-the
suppert-is--being--cotiected obligor. when payments are
scheduled to be paid on an installment basis, a portion of
the collection fee owed to the department shall be added to
each payment. If the person-from-whem-the-support-ta-being
cotiected gbligor makes a payment in an amount that is less
than the support payment plus the collecticon fee for that
payment, the department may deduct a percentage of the total
sum collected which represents the department's standard
proportion. The department may, upon a showing of
necessity, waive ar defer any such fee.

(4) If child support enforcement services are provided

under this part to or for a child as a result of the payment

of public assistance, the department shat} MAY continue to

provide services after public assistance is no longer being

paid, without requiring an__application. An obligee's

acceptance of continued services constitutes the obligee's

agreement to the terms and conditions set for applicants by

the department under this section.

[(5) The department may terminate services under this

section enty if it:
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{a} receives a written request from the obligee for

termination of services;

(b) receiveg notice that the child is receiving public

assistance; or

(c) determines that an obligee has violated any term

or condition set by the department for an applicant under

this section.”

Section 4., Section 40-5-204, MCA, is amended to read:

"40-5-204. Cooperation by persen——having--custody--of
chitd obligee. Any--person--having-~-the--carer-custody;-ar
eontrot-cf-any-dependent-chitd-or-chitdren--shali-—ecooperate
with--the—-department--in-estabiishing-the-paternity-of-sach
chitd--and--obtatining--suppert--payments An obligee shall
cooperate with the department in:

(1) identifying and locating the cobligor:

{2) establishing the paternity of a child;

(3;>70btaining support or any other payments due the

obligee and child; and

{4) obtaining reimbursement for previously paid public

assistance, if any."
Section 5. section 40-5-205, MCA, is amended to read:

"40-5-205. Payment of support money collected to

support enforcement and collections wunit -- notice. If

written--notice-—-by--the--department-ia-given the department

gives written notice to the reapensib}e-perssan--or obligor,
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to the clerk of the court, if--appropriatey or to an

administrative agency that issued a _support order, that the

enitdren child far whom a support obtigation order exists

are is receiving pubiie~-assistance services £ rom the

department, then any support money patd-by-the-persaon-or
persons—responsib}e—for—supporb—as—a—resuit——afh—uny——actian
shnil———be-—-paid—n—throughw-—the-—support—*enfcrcement-—and
colleetions-unit-of-the-department-of-revenue must be paid

to the department.”

Section 6. Section 40-5-206, MCA, is amended to read:
*40-5-206. Central unit For information and
administration -- cooperation enjoined -- availability of
records. {1} The department shall sstablish a central unit
to serve as a registry for the receipt of information, for
answering interstate inquiries concerning deserting parents,
to coordinate and supervise departmental activities in
relation to deserting parents, and to assure effective
cooperation with law enforcement agencies.

(2) To—eEfectnate—the-pnrpcscs—oE—-this——sectéon7~—the
d&rector—-mcy-reqaeat-Erom-statef—eounty;Aand—ioca}-agencies
aii—fnformatéen-and—as:istance—as—autho:ized-by—-this——partr
Aii——-sbate;-—-conntyT-*and——city——agencies7——efFicers;——and
empieyees*shai}-cooperate—in—the——iocatien——of——perents——who
have——abandoned—-or--deserted——or—“are——faiiing—-te——suppart

children—receiving—pnbiiCAassistance—and—-shaikm—cn——request
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suppiy-——-the---department--with--atit-—information--avaitabie
retative-to--the--tocatton;——incomer--and--property—-of--the

parentss If services are provided to a child under this

part, the department may reguest and all state, county, and

city agencies, officers, and employees must provide on

request any information concerning the location, income, and

assets of an obligor.

{(3) Except as provided in 31-3-127, any records
established pursuant to the provisions of this section are
available only to the department, county attorneys, and
courts having Jjurisdiction 1in support and abandcnment
preceedings or actlions or agencies in other states engaged
in the enforcement of support of minor c¢hildren as
authorized by the rules of the department and by the
provisions of the Eederal Social Security Act."

Section 7. Section 40-5-207, MCA, is amended to read:

"*40-5-207. Department authorized to enforce
maintenance awards. When If a judgment or order creating a
child support obligation also contains a judgment or order
for the support of a spouse or former spouse and-the-former
spstse who is the custodial parent of the child, the
department may collect and enforce spousal support under
this part.”

Section B. section 40-5-208, MCA, is amended to read:

"40-5-208, Medical support obligation enforcement. (1)

-13- SB 42

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0042/02

In ati-preceedings any proceeding initiated pursuant to this
part, the department shall require parenta-obitigated-tc-pay
child-suppere the obligor to secure and maintain health
insurance coverage for each dependent child, at a cost not
to exceed 5% of net income, whenever such health insurance
is available through +their the obligor's employment.
However, if a ceurt-of-competent-gjurisdiction-has-entered-an
support order eskabiishing-a-current-suppert-obitgation—-and
nas--ordered--the--aprigated--parent-—te-secura-and-matntain
heatth-insurance-ceverage—for-each-dependent-chitds has been

entered that alsco orders the obligor to secure and maintain

health insurance coverage for the c¢hild, the department

shall enforce the obligaticn as ordered by-the-esnrt.

{2) If the department determines that an obtigared
pareat obligor has failed to maintain health insurance
coverage required by the a support order ef--a--court--of
competent-4urisdiectton-or-an-admiprstracive-ageneyempowared
to--enter—-such--order,it may issue a notice commanding the
parent obligor to appear at a hearing held by the department
and show cause why a sum of not more than $100 should not
be assessed for each month health insurance coverage is not
secured or maintained, If the department finds, after
hearing or the obligor's failure to appear, that the obligor

has not secured or maintained health insurance coverage has

not-been-secured-ar-maintatned in accordance witn the e#surt
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or--adminiéstrative support order, the department may assess
against the sbiigated-parent obligor not more than $100 for
each month health insurance coverage has not .been secured or
maintained. Such amounts may be enforced by warrant for
distraint provided for in 40~5-241.

(3) Whenever-an-sbiigated-parent If an obligor who has
been served with notice under this section appears before
the department and shows that health insurance coverage in
accordance with the ceurt-or-admintatrative support order:

{(a) has been secured and maintained continuously since
the date of the order. the department shall dismiss the
pending action; or

{b) has not been secured or continuously maintained
but such cowverage is presently in effect, the department
shall suspend the pending action for a period of 12 months,

(4) At the end of the suspension period, the
department may schedule a hearing. If at this hearing the
department finds that during the suspension period health
insurance coverage:

(a) has been continuously maintained, the department
shall dismiss the pending action and the obligated-parent
obliger will not be assessed under this section; or

{b) has not been  continucusly maintained, the
department may enter a final order requiring the ebiigated

parent obligor to pay the sum assessed in accordance with
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this section for each month coverage was not maintained.

(S) Any amounts collected pursuant to this section
must be returned to the general fund to help offset
expenditures for medicaid.”

Section 8. Section 40-5-213, MCA, is amended to read:

"40-5-213. Financial statements by parent---whose
absance--ia--basis—-mf--appiteation--fer--pubtic--—assistance
obligor -- pemalty. (1) Any--patent--in-—the-—state--whoae
absence——is—the—ba:is—uponwwhich‘an—appiicabion—ia—éiied—fof
pubiic——aasistan:e—-pn——beheiE——o£~»a——chi}d——shaii If the

department is providing child support enforcement services

ander this part and has reasonable cause to believe that a

support obligation is owed, an eobligor, upon written

request, shall complete a statement, under cath, stating the
obligor's:

(a] ef-his current monthly incomer;

(b} his total income over the past 36 monthss;

{c) the number of dependents for whom he the obligor
is providing supporty;

(d) the amount he the obligor 1is contributing
reguiarty toward the support of ail--chitdren--feor——whom

uppiieaticn‘wfor——auch——asséstance—is—mndev a child for whom

the department is providing services;

(e) his current monthly living expensesy; and

{f) all other information pertinent to determining-his
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abitity-to-suppert-his--chitdrens-—Fhe —statemenc--shati--be
provided-upen-a-demand-made-by-the-departments—If-asstatance
based--upan--the--appitcatton-—-is——granted--en-hehatf-cf-the
chiid;-additionat-statementa-shaii-pe-fited-as—-requrred--by
the-deparement—untit-the-chitd-is-ne-tenger-receiving-public

assistance the obligor's financial condition.

(2) The department may regquire additional financial

statements from the obligor during the period the department

is providing services to the child.

t2¥(3) Failure to comply with this section is a
misdemeanor."

Section 10. section 40-5-221, MCA, is amended to read:

"40-5-221. Debt to state by naturai--er--adeptive
parents obliger —— limitations. (1) Except as provided in

subsection (2}, any payment of public assistance money made

to or Eor the benefit of any-dependent-child-or--ehttdren a

child creates a debt due and owing the state of Montana by
the responsibie-parent-sr-parents obligor in an amount equal

to the amount of public assistance money so paid. 1In the

case of an obligor who is an adoptive parent or-parents, no
a debr for public assistance paid may not accrue prior to
the date of adoption.

(2) vhera——there--has—-heen-—-a-—-district--conre--order
estabtished;--the--debt—-ahail--be--limited-—te--the--amount

provided--fer--by--the--orders If a support order has been
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entered, the support debt created by this section may not

exceed the amount of the order.

(3} Where If a child has been placed in foster caresr
and a written agreement for payment of support has--been
enkered-—-inco--by--the--responsible-parent-or-parents exists
between the obligor and any state agency, the support debt
shatt--be is 1limited tc the amount provided for in the
agreement. However, if a eeurt support order fer-support is
or has been entered, the provisions of the crder shatt
prevail over the agreement.

(4) The department shall adopt rules based on ability
to pay, with respect to the level of support to be provided
for in such agreements or modifications of such agreements
based on changed circumstances.

{5) The department may establish and collect a debt

created under this section in a proceeding that is in

addition to and independent of the subrogation created by

40-5-202(7) and the assignment under 53-2-613."

Section 11. sSection 40-5-222, MCA, is amended to read:

"40-5-222., Support debt based upon subregation--to--or

assignment--of-—-fudgment support order -- notice -- content
contents —-action to collect. (1) The department may issue a

notice of a support debt accrued or accruing based upon
subrogatton--to~-or--assignment-of-ehe-judgment-created-by-a

distrret-court a support order. The notice may be served
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upon the debter obligor in the manner prescribed for the
service of a summons in a civil action in accordance with
the provisions of the Montana Rules of Civil Procedure,
demanding payment within 38 20 days of the date of receipt,

(2) The notice of debt shall include:

(a) a statement of the support debt accrued or
accruing, computable on the amount required to be paid under
any dtstriret-sourt support order te-which-the-deparement--ts
subrogated-osr-has-an-assigned-interest;

{b) a statement that the property of the debtor is
subject to collection action;

(¢) a statement that the property is subject to
distraint and seizure and sale;

{d) a statement that the net proceeds will be applied
to the satisfaction of the support debt; and

(e) a statement that the debtsr obligor is entitled to
a fair hearing.

{(3) Action to collect the subrogated--or--assigned
support debt by distraint and seizure and sale ahaii-be is
lawful after 36 20 days from the date of service upon the
debtor obligor or 36 20 days from the receipt or refusal by
the debtor of the notice of debt,

(4) Within 20 days of the date of service of notice of
support debt, the debter obligor may request a fair hearing

as provided in 40-5-226."
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Section 12. Section 40-5-223, MCA, is amended to read:

"40-5-223. RNotice of support liability based upon
payment of public assistance --— notice -- contents --
collection warrant —-- fair hearing. (1) In the absence of a
district court order the department may issue a notice of a
support liability accrued or accruing based upon payment of
public assistance to or for the benefit of any--dependent
chitd--ar--children a child. The notice of liability shai?
must be served upon the responaibie-parent obligor in the
manner prescribed for the service of summons in a civil
action, in accordance with the provisions of the Montana
Rules of Civil Procedure,

(2) The notice of liability shall include:

(a) a statement of the support debt accrued or
accruing, computable on the basis of the amount of public
assistance previously paid and to be paid in the future;

(b) a statement of the amount of the monthly public
assistance payment;

{(c) a statement of the name of the rectptent obligee
and the name of the child or children for whom assistance is
being paid;

{d} a demand for immediate payment of the support debt
or, in the alternative, a demand that the reapensibie-parent
abligor make answer within 38 20 days of the date of service

to the department stating defenses to liability under
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40-5-221;

{e) a statement that if no answer is made on or before
36 20 days from the date of the service the support debt
shatit must be assessed and determined subject to computation
and is subject to collection action;

(£} a statement that the property of the responsibie
parent obligor will be subject to distraint and seizure and
sale.

{3) If no answer 1is had by the department to the
notice of liability on or before 36 20 days of the date of
service, the support debt shai* must be assessed and
determined subject to the computaticon and the department may
issue a warrant for distraint authorizing a c¢ollection
action under this part.

(4} If the responstbie--parent obligor, within 386 20
days of the date of service of notice of 1liability, makes
answer to the department alleging defenses to liability
under 40-5-221, the respon=ibte-parent obligor may receive a
fair hearing pursuant to 40-5-226. The decision of the
department in the hearing shaii must establish the obligor's
obligation ef-the-responsibite-parent, if any, for repayment
of public assistance funds spent to date as an assessed and

determined support debt."
Section 13. section 40-5-224, MCA, is amended to read:

"40-5-224., Finding of support liability based upon
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payment of public assistance —— warrant for distraint -~
bond to release warrant -- action to collect. (1) If the

department reasonably believes that the parent ocbligor is
net a resident of this state or is about to move from this
state or has concealed himself, absconded, absented himself
or has rtemoved or is about to remove, secrete, waste, or
otherwise dispose of property which could be made subject to
collection action to satisfy the suppore debt, the
department may issue a warrant For distraint pursuant to
40-5-241 during the pendency of the fair hearing or
thereafter, whether or not appealed. No further acrion may
be taken on the warrant until final determination after fair
hearing and/er or appeal. The department shall in-such-cases
make and file in the record of the fair hearing an affidavit
stating the reasons upon which the belief 1is founded. The
responstbie-parent obligor may furnish a bend, not to exceed
the amcunt of the support debt, during pendency of the
hearing or thereafter, and in such case warrants issued
ahatt must be released. If the decision resulting from the
hearing is in favor of the respemaibie-parent obligor, all
warrants issued shaii must be released.

(2} The department may commence action under the
provisions of this part to collect the support debt on the
date af issuance of the decision resulting from the

hearing."
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Section 14. section 40-5-225, MCa, is amended to read:

"40-5-225. Notice and-—-£inding of financial
responsibility of-responstbie-parent -- temporary and final
support obiigations -- administrative procedure. (1) {(a) #n

tieu--of-—the—-procedures-provided-in-48-5-223-and-40-5-2247

the In the absence of a support corder, the department mayy

in~-~ehe--absence--of--a--diserict--court-ordery serve on-the
respensible-parent an obligor with a notice amd--finding of

financial responsibility alleging a child's need for support

and the amount of the need and requiring a-respensible

parent the obligor to appear and show cause at a hearing
held by the department why the finmding-of-tiasbility-and-the
amount-of-support-tiabttity-shentd-not——be--finaity--ordered

obligor should not be finally ordered to pay the amount

alleged in the notice. Phia-netice-and-finding-shaii--relate

ts--the--support--debt--acerued--or-accrutng-under-this-part
andfer-Fitte-53;-chapter—4;-tnctuding-pertodic--payments--to
be--made--in-—-the-future-for-the-perted-of-time-any-chitd-of
the-reapensibie-parent-is-in-need--FThe-hearing-shali-be-heid
pursuantc—ta—this-part-and-the-rutes-of-the-departmenty-which
shali-provide-for-a-fatr-hearings

{(b) The notice must state:

{1} the names of the obligee and child;

{ii) the amocunt of current and future support to be

paid each month for the child;
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{iii) that if the cbligor does not file a written

answer within 20 days from the date of service or refusal of

service, the amount in the notice must be Ffinally ordered;

{(iv) that the obligor is entitled to a fair hearing

under 40-5-226.

(2) Phe-notice-and-finding-of-financiat-responsibiticy
shaii-be-served--in--the--same--manner--prescribed-—for-—the
service--ef--a-sommons-itn-a-civil-actton;-tn-accordence-with
the-provisiens-of-the-Montana-Ruites-ef-€ivii-Preeedures—-Any
respensible—-parent--who--objecta--re-ati-or-any-part-of-the
notice-and-finding-shaitit-have-the-right-far-not-more-than-30
days-from-the-date- of--service--to--request——in--writing--a
hearingj-netitce-of-which-shatt-be-served-upon-the-department
peraanetrty-or-by-registered-or-certified-mait:-if-no-regquest
ts--made;-the-notice-and-finding-of-finanetal-responsibility
becomes-finatr-if-a-request-is-mader-the-execution-of-notice
and-finding-of~-financiat--responsibtirty-—shati--be--stayed
pending-the -deciston-on-such-hearing~er-any-direet-appeat-te

the~--¢surts--from-—-the-deetsions If, prior to the service of

the notice under this section, the department has

information concerning the obligor's financial condition,

the department's allegation of the obligor's monthly support

responsibility must be based on the scale of suggested

minimum contributions under 40-5-214. If such information is

unknown to the department, the allegations of rthe obligor's
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monthly support responsibility must be based on_the greater

of:

ta) the amount of public assistance payable under

Title 53, chapter 4; or

{(b) the alleged need.

(3) Fhe-netice-and-finding-of-financiai-responaibitity
shati-itnciudes
tay--the—-amount--the—-department--has--determined-—-the
responaibie-——-parent--swes;—-the--support--debt--accrued-——or
aceruing7-andy-as—appropriatey-the-ameunt-to-be-patd-thereon
each-month;-aili-computabte-on-the-basis-of-the-amount-of-the
menthly-pubitic-asststance-payment-previcousty——paid--or--need
alieged-and-the-ability-of-the-responaibie-parent-teo-pay-aii
er-any-pertion-of-the-debes
tby-~a--statement--o0f--the—-name--sf--the--recipient-or
custedian-and-the-neme-of-any-ehrid-for-whom--asatstance--ia
peing--patd-er-need-is-atrteqed;-or-a-statemenc-of-the-amount
of-periodic-future--support--payments--for--which--financial
responsthitttey—ta-£sunds
te)-—-A-atatement—that-the-responsibie—parent-may-cbieet
to--ati--or-any-part-of-the-notice-and-finding-and-request-a
neartng-to-show-cause-why-he-shonitd-not-be-determined-to--be
trabte—far-any-or-ati-of-the-past-and-future-debe-determined
and-the-amount-to-be-paid-thereons

td}--a--statement--that-itf-the-responsiblie-parent-faiis
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to-regquest-a-hearing;-the-suppert-debt-and--payments—-scated
in-—the--notice——and--findingr--tneluding-——pericdic-—-suppsce
payments—in-the-future;-shati-be-assessed;--determinedy--and
ordered--by-—-the-department-and-that-this-debt-is-subject-to
cottection—action;
te}y-—a-statement--that--the—-property—-of—-the--debtory
without--further--advance-notice-sr—-hearing;-wilti-be-subject
te—diseraint-and-seizure-and-sate-te-satisfy--the--debe- If

the obligor objects to the notice, the obligor shall file a

written answer with the department within 20 days from the

date of service or refusal of service. If the department

recejves a timely answer, it shall conduct a fair hearing

under 40-5-226. If the department does not receive a_timely

answer, it shall order the obligor to pay the amount stated

in the notice.

(4y (a) If a support action is pending in district

court and a temporary Or permanent support obligation has

not been ordered, the department may issue to the obligor a

notice of temporary support obligation.

(b) The notice must c¢ontain:

(i) the names of the child and the person or agency

having the custodial care of the child;

(ii} an amount Ffor temporary monthly support determined

as provided in subsection {2);

{iii}) a statement that the obligor may request a
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hearing at which the obligqor may show that a different

support amount is appropriate or that establishment of a

support obligation ig inappropriate under the circumstances.

The hearing must be conducted in accordance with the

procedures of 40-5-226.

{iv) a statement that a hearing must be reqguested in

writing within 10 days of receipt of the notice or the order

for a temporary support order will be entered in the amount

stated in the notice; and

{v)] a statement that the temporary support order will

terminate upon the entry of a district court support order.

If the district court order is retrcactive, any amount paid

for a_particular period under the temporary support order

must be credited against the amounts due under the district

court order for the same period, but excess amounts may not

be refunded. If the district court determines that a

periodic_support obligation is not proper, any amount paid

under the temporary support order must be refunded to the

obligor.

(5) (a} If a temporary support order is entered or if

proceedings are commenced under this section for a married

obligor, the department shall vacate any support order or

dismiss any proceeding under this part if it finds that the

parties to the marriage have:

(i) reconciled without the marriage having been
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dissolved;

(ii) made joint application to the department to vacate

the order or dismiss the proceeding; and

(iii) provided proot that the marriage has been

resumed.

{b) The department may not vacate a support order or

dismiss a proceeding under this subsection (5) 1f it

determines that the rights of a third person or the c¢hild

are affected. The department may issue a new notice under

this section if the parties subseguently separate.

{6) BAny notice of financial responsibility and the

notice of temporary suppert cbligation must be served in the

same manner prescribed for the service of a summens in civil

action in accordance with the Montana Rules of Civil

Procedure.”

Section 15. section 40-5-226, MCA, is amended to read:

"40-5-226. Administrative hearing -- nature -~ place
—— time -- determinations -- Failure to appear —-- entry of
£indings Final decision and corder. (1) The administrative

hearing is defined as a "contested case".

(2) The At the discretion of the hearing officer, the

administrative hearing may be held:
(a) in the county of residence or other county
convenient to the respensibite-parent obligor or obligee; or

(b)__in the county in which the department or any of
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its offices are located.

(3} If a hearing 1is requested, it =ahat} must be
scheduled within 36 20 days.

(4) The hearing officer shall determine the liability
and responsibility, if any, of the aiteged-reaponsibie
parent obligor under 46-5-22i-and-shali-aise--determine--the
ameount--af--pericdic--payments--to-—-be-made-to—sacisfy-pase;
presenty-or-future-tiabitity-under-46-5-22iv-in-making-these
decearminations;-the—hearing-officer—-shati--inciude--itn-—hia
eansideration--the--aseate-of-suggeated-minimem-contributions

adopted-under-48-5-214 the notice and shall enter a Efinal

decision and order in accordance with such determination.

(5) If the eespensible-parent obligor fails to appear

at the hearing or fails to timely request a hearing, upon--a

showing--of--vatid--servicer the hearing officer, upon a

showing of valid service, shall enter a decision and order

declaring the support--debt--and-payment-provisions amount
stated in the notice and-finding-of-financial-responsibility
to-—-be-—gasessedr-~determineds -~and--subject-~to--¢ottection
actionr-~-Wikhim---39--days--of--entry-~of--the--order;--the
respensible-parent-may-petition-the-department-to-vacate-the
arder-upon-a-showing-of-any-of-the-grounds-enumerated-in-the
Mentana-Rutes-sf-Etvit-Procedure to bhe final.

(6) In a hearing to

determine financial

responsibility, the monthly support responsibility must be
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determined in accordance with the evidence presented and

with reference to the scale of suggested minimum

contributions under 40-5-214. The hearing officer is not

limited to the amounts stated in the notice.

t6¥{7) Within 20 days of the hearing, F¥he the hearing

officer shallr--within-—-268--days--of--the--hearingy enter
£indingsy—--conciusions;——and--a—-finak--decisien-determining
ttabitity-and-reaponsibitiey-andfer-future-pertodic-—aupport

payments a final decison and order. The determination of the

hearing officer entered--pursuant-to-this-seceion-shatri-be
entered-as-an-erdes-—uniess- -sueh~-findings--are--set-—aside
pursuant--to-40-5-253-and-shalti-limie-che-support-debt-under
46-5-221-ke-the-amounts—-arated-in-the-decision constituteé a

final agency decision, subject to judicial review under

40-5-253 and the provisions of the Montana Adminjistrative

Procedure Act.

t7¥(8) Fhe-dectaion-estabiishing-tiabtitty-and--future
pertodic--support—-payments--ia--superseded--upon-entry-cf-a
distrtet-conrt-order—£for-aupport-to-the-extent—the--diserict
court—-order-—is~-—tneonstatent--with-—-the--hearing--order-or
dectsion:-In-the-absence——of--ga~-dtatrier--couret——-order—-the
responsib}e—-parent~may-pctition—thef&epa:bment—éarAissuance
ef-an-order-to-appear-and-show-cause-based-on-a--shewing--of
good--ecsuae-—-and-matertat-change-of -cireumstances-te-require

the-sther-party-to-appear-and-show-eause--why-—the--decision

30~ 5B 42
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previousiy-entered-shoeld-not-be-prespectively-modified--Fhe
erder—-to--appear-and-shew-caouse-tegether-with-a-copy-ef-the
affidavit-upon-which-the-order-is-based-shail-be--served--by
the--petitioning--party-on-the-nonmeving~party-in-the-mannesr
of-a-summons-in-a-civili-actiens-A-hearing-shaii-be-set If a

support order is established under this part, any party may

file a verified petition with the department alleging facts

constituting a material change of circumstances. Upon the

filing of such petition, the department shall issue an order

to the nonpetitioning party to appear and show cause why the

decision previously entered should npt be prospectively

modified. The order to appear and show cause, together with

a copy of the verified petition, must be served by the

petitioner upon all other parties in the manner provided by

this part. Upon receipt of proof of service, the department

shall schedule a hearing not less than 15 or more than 30

days from the date of service, unless extended for good
cause shown. Prospective modification may be ordered but
only upcn a showing of good cause and material change of
circumstances.
{8)--Phe--department;—-tn--tts-orrgtnal-determinationssy
and-the-hearing-officery—in-making-determinations—-based--on
objections--to--originali--determinations--or-on-petttions—to
medifyr--shati--consider--the--standards——-promutgated---for

determination-of-support-payments-used-by-the-distriet-court
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eé-thewcounty~c€—residence—of—the“responsibie-parent7

(9) Pebts A support debt determined pursuant to this
sectiony~aeerued-and-not-paid;-are is subject to collection
action unnder——this-part without further necessity of action
by the hearing officer.

(10) A support debt cr a support responsibility

determined under this part by reason_ of the obligor's

failure to request a hearing under this part or failure to

appear at a_ scheduled hearing may be vacated, upon the

moticn of an obligor, by the hearing officer within the time

provided and upon a showing of any of the grounds enumerated

in the Montana Rules of Civil Procedure.”

Section 16. section 40-5-241, MCA, is amended to read:

"40-5-241. Warrant for distraint. [85] Phirty-one
Twenty-one days after receipt or refusal of a notice of a
support debt under provisions of 40-5-222 or 3% 21 days
after service of notice of a support debt or as otherwise
appropriate under the provisions of 40-5-223 and 40-5-224,
the department may Jissue a warrant for distraint based on
the amount of the support debt.

(2) The warrant is subject to the ptovisions of this
part and the provisions of 15-1-701, 15-1-704, 15-1-708, and
15-1-709, with references to "tax"” taken to mean "support
debt” and references to “taxpayer" taken to mean “persen

owing——thenAsuppertfdebt“77aa—we}}—as—the~pravisions—oé—this
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part "obligor”."

Section 17. section 40-5-242, MCA, is amended to read:

"40-5-242.  Civil liability upon failure to comply with
warrant or to honor assignment of wages. Sheunid-any--persons
firmy--carporationy--asseciationy;——potreticatr-subdiviston;-or
department-of-the-state-fail-or-refuse-to-—-detiver--properey
pursuant-te-the—order;-or-after-actuai-netice-of-fiting-of-a
support--iten;--pay-overr-release;-seti;-transfery-or-convey
reai-or-personai-preperty-subject-to-a-suppert--lien--to--or
for--the——kBenefie-cf-the-debtor-ar-any-other-perscns-or—-£aii
sr-reafuse-to-aurrender-upon-demand-property-diatratned-under
48-5-24t-or-fail-or-refuse-to-hener-aen-asstgnment--of--wages
presented---by---tha—--department;-—-the A4 person, firm,
corporation, association, political subdivision, or
department of the state is liable to the department in an
amount equal to 100% of the value of the support debt whien
that is the basis of the distraint or assignment of wages or
the value of the distrained property, whichever is less,
together with costs, interest, and reasonable attorney fees,

if the person or entity:

(1) fails or refuses to deliver property pursuant to
the order;

{2) pays over, releases, sells, transfers, or_conveys

real or personal property subject to a support lien, to or

for the benefit of the obligor, after the person or entity
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receives actual notice of filing of the support lien;

t3) fails or refuses to surrender upen demand property

distrained under 40-5-241; or

(4) fails or refuses to honor an assignment of wages

presented by the department.®

Section 18. Section 40-5-243, MCA, is amended to read:

"4D-5-243., Release of excess to debter obligor.
Whenever If any person, firm, corpeoration, asscclation,
political subdivision, or department of the state has in its
possession earnings, deposits, accounts, or balances in
excess of the amount of the debt claimed by the department
plus §100, that persony--firms;--eorporationy—asscciationy
politicai-aubdiviastony-or-department-of-the-atate or entity
mayy--witheut-—tiabittty-under-thita-part; release the excess

to the debtor obligor without liability under this part."

Section 19. section 40-5-244, MCA, is amended to read:

"40-5-244. Banks and savings and loan associations --
service effective only as to branch office served. In the
case of a bank, bank associaticn, mutual savings bank, or
savings and loan association maintaining branch offices,
service of any notice or document authorized by this part is
only effective as to the accounts, credits, or other
personal property of the debter obligor in the particular

branch upon which service is made."

Section 20. section 40-5-246, MCA, is amended to read:
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"40-5-246., Release of distraint and return of seized

property -- effect. The At any time, the department may at

any-time release a distraint on all or part of the property
of the debeter obligor or order the return of seized property
without 1liabilityy if assurance of payment is determined to
be adegquate by the department or if the action will
facilitate the collection of the debt. The release or return
does not operate to prevent future action to collect from
the same or other property."

Section 21. Section 40-5-251, MCA, is amended to read:

“40~-5-251. Debt payment schedule. Phe At any time

after notice to the cbligor, the department may ac-any-time

after-notice-to~the-debter set or reset a level and schedule
of payments to be paid upon the debt consistent with the
income, earning capacity, and resources of the debtor
obligor.”
Section 22. sSection 40-5-252, MCA, is amended to read:
"40—5—252.‘ Interest on debts due -- waiver. (1

ineerest The department may collect interest on any support

debt due and owing to the-department it at the statutory
interest rate payable on judgments recovered in the courts
of this state under--40-5-223--may--be--coiiected--by-the
department.

{2) No provision of this part may be construed to

require the department to maintain interest balance due
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accounts.y-and—interest-may-be-waived-by-the-departmenty The

department may waive interest if waiver would facilitate the

collection of the debt."”
Section 23. Ssection 40-5-253, MCA, is amended to read:
"40-5-253. Administrative findings and order -

administrative remedies -~ judicial review. (1) It is the

intent of this part that administrative findings and orders
be subject to judicial review, but ¢that administrative
remedies must be exhausted prior to judicial review. The
administrative procedures described in this part are subject
to review 1in the appropriate district court. Such review
shatl must be conducted pursuant to the Montana
Administrative Procedure Act. Upon a showing by the
department that administrative remedies have not been
exhausted, the district court shall refuse review until such
remedies are exhausted,

(2) Nothing in this part may be construed to abridge
or in any way affect the defendantis obligor's right &o
counsel during any and all judicial or administrative

proceedings pursuant to this part.”

Section 24. Section 40-5-254, MCA, is amended to read:
“40-5-254. Statutory limitations. Bebts Support debts
ensuing as a result of determipations made thrcugh the

administrative procedures described in this part are subject

to statutory limitations as set forth in Title 27, chapter
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Section 25. section 40-5-255, MCA, is amended to read:

"40-5-255. Charging off child support debts as
uncollectible. (1) Any support debt due the department from
a-responsible-parent-or-former-spouse an obligor, which debt
the department determines uncollectible, may be transferred
from accounts receivable to a suspense account and cease to
be accounted as an asset. In-the-event If & warrant for
distraint has been filed and the support debt has
subsequently been charged off as uncollectible, the
department shall issue a release of lien.

{2) At any time after 6 years from the date a support
debt was 1incurred, the department may charge off as
uncollectible any support debt wupon which the department
finds there 1is no available, practical, or lawful means by
which the support debt may be collected. No proceedings or
action under the provisions of this part may be begun after
expiraticn of the 6-year period to institute collection of a
support debt. Nothing herein may be construed to render
invalid or nonactionable a warrant for distraint filed with
the clerk of court prior to the expiration of the 6-year
period or an assignment of earnings executed prior to the
expiration of the 6-year period."”

Section 26. Section 40-5-257, MCA, is amended to read:

"40-5-257, Assignment of earnings to be honored --
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effect. (1) Any person, firm, corporation, association,
political subdivision, or department of the state employing
a-person-owing-a-support—debt—-or-ebttgation an obligor shall
honor, according to its terms, a duly executed assignment of
earnings, whether executed voluntarily or pursuant to courk
a_support ordery presented by the department as--a--pian--to
satisfy—-ar--retire--a--suppert--debt--or--obiigatien. This
requirement to honor the assignment of earnings and the
assignment of earnings itself are applicable whether the
earnings are to be paid presently or in the future and
continue in force until released in writing by the
department.

(2) Payment of money pursuant to an assignment of
earnings presented by the department serves as full
acquittance under any contract of employment. The state
shall defend and hold harmless any actlon taken pursuvant to
the assignment of earnings. The department shati--be 1is
released From liability for improper receipt of money under
an assignment of earnings wupon return of any money so

received."

NEW SECTION. Section 27. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of

[this act].

NEW SECTION. Section 28, Severability. If a part of
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[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act} is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

-End-
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STATEMENT QF INMTENT
SENATE BILL 42

Senate Taxation Committee

A statement of intent is required for Senate Bill No.
42 because it amends several sectiona within Title 40,
chapter 5, part 2, on child support enforcement aservices.
These amendments are proposed to bring state law into
compliance with federal law. The department of revenue is
granted an extension of authority to adopt rules in
accordance with this bill that conform with federal laws and
regulations.

The legislature intends that the department adopt rules
that:

(1) reduce aid tc families with dependent children
{AFDC)} expenditures by ensuring that the parent or other
person responsible pays for the care, support, or
maintenance of a child under the provisions of 40-5-202(1):

(2) ensure child enforcement services will continue to
be provided to families that cease to receive public
assistance under AFDC, without requiring an application or
payment of a fee;

{3) establish the terms and conditions o©of providing

continued gervices for families no longer receiving public

‘é}%&gyulumﬂuncmmd

assistance; and

SB 0042/si

{4) establish procedures for the discontinuance of
child support services when the custodial parent:

{a) ceases or fails to cooperate with the department
as provided under 40-5-204; or

(b} takes an action to prejudice the rights o©of the

department under 40-5-202(4) and (5}.

“\

THIRD READING
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SENATE BILL NO. 42
INTRODUCED BY ECK

BY REQUEST OF THE DEPARTMENT OF REVENUE

A BILL FOR AN ACT ENTITLED: "“AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO THE ADMINISTRATIVE ENFORCEMENT OF CHILD
SUPPORT TO CONFCRM THE LAWS TO FEDERAL REGULATIONS;
PROVIDING AN AUTOMATIC EXTENSION OF SERVICES UPON
TERMINATION OF PUBLIC ASSISTANCE; GRANTING EQUAL STATUS TO
NONPUBLIC ASSISTANCE CASES; DECREASING THE RESPONSE TIMES
FOR ADMINISTRATIVE PROCEDURES; PROVIDING FOR TEMPORARY
SUPFORT ORDERS; AND AMENDING SECTIONS 40-5-201 THROUGH
40-5-208, 40-%5-213, 40-5-221 THROUGH 40-5-226, 40-5-241
THROUGH 40-5-244, 40-5-246, 40-5-251 THROUGH 40-5-255, AND
40-5-257, MCA."

BE IT EﬁACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 40-5-201, MCA, is amended to read:
*40-5-201., pefinitions. As used in this part, the

following definitions apply:

(1) "Child" eor--‘dependent--child* means any person
under 18 years of age who is not otherwise emaancipated,

self-supporting, married, or a member of the armed forces of

the United States and for whom:

{a) support rights are assigned under 53-2-613;
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{(b) a public assistance payment has been made;

{cj child support enforcement services are being
provided by the department under 40-5-203; or

{d) a referral for interstate services is received by

the department, whether under the Revised Uniform Reciprocal

Enforcement of Support Act or an_interstate action request

by a Title IV-D agency of another state.

(2) “Department™ means the department of revenue.

{3) "Director” means the director of the department of
revenue or his authorized representative.

t43—-"Disposabie--earnings®--means--that--part--ot--the
earnings—-of--any-—-individoal-—-rematning-after-the-dedaction
from-those-earnings-of-any-amount--required--by-—-taw--te -be
wikthhetds

t53--4pistrict-court-ordert-means-any-judgment-or-order
of-the-diatrict-conrt-of-the-state-of-Montana-cr-an-order-of
a---court--of--apprepriate--jurtsdiction—-of-—anether--state
ordering-payment-of-a-set-or-dererminabie-amount-of —-suppert
moneys

t6y-—tEarningall-—means-compensation-patd-or-payabie-for
peracnai-servicesy-whether--denomrnated--as--wages;--satary;
eommissiony—-bhonusy--ar-ethervise;-and-specificatiy-tnctudes
periodic-payments—under-pension-or--retirement--pregrams--or
inanrance--poiicies—-of--any--types--YEarningat-specificattly

includes-ati-qain--derived--£from-—-capitat;--tabor;--or--both
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cambinedy-inctuding-profit-gained-through-sare-or-converaien
of-capital-assetss

t7¥(4) "Need" means the necessary costs of food,
clothing, shelter, and medical care for the support of a
dependent child or children.

(5) "Obligee" means:

{(3) a person to whom a duty of support is owed and who

is receiving support enforcement services under this part;

{b) a public agency of this or another state having

the right to receive current or accrued support payments.

(6) "Obligor”™ means a person, including an alleged

father, who owes a_duty of support.

(7) "Parent™ means the natural or adoptive parent of a

child. i

(8} “Public assistance" means any type of monetary or
other assistance Ffor a child, including medical and foster
care benefitsTQQurniahed—be-a-person-by—u——state——or—-county
agency;-regardiess-of-the-originai-source-of-the—-assistance.

The term includes payments to meet the needs of a relative

with whom the child is 1living, if assistance has been

furnished with respect to the child by a state or county

agency of this state or any other state.

t9}~~tRespensibie-parentU-means-the-natural-er-adeptive

parent-of-a-dependent-chiids
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¢383(9) “Support debt" or "support obligation" means

the amount created by:

{a) the--sum-¢reated-by the failure to provide support
to a dependent child under the laws of this or an other
state or the-decree-ef-any-ceurt-of -appropriate-jurrsdiction
ordering--a-sum-to-be-paid-as-chitd-support a support order;
or

(b) the-sum-created-by-a-decree-or-order-of-any--canee
af--apprepriate--jurisdiction-—ordering--a-sum-te-he-paid-as
spousal-maintenance-under-chapter-4;-pare-2;-of--thia--ritie

when a support order for spousal maintenance if the judgment

or order reguiring payment of maintenance also contains a
judgment or order requiring payment of child support for a
child of whom the person awarded mainrenance is  the
custodial parent.

(10) "Support order" means an_ ocrder providing a

determinable amount for temporary or final periodic payment

of funds for the support of a child, that is issued by:

{fa} a district court of this state;

{b) a court of appropriate jurisdiction of another

state;

(c) _an_administrative agency pursuant to proceedings

under this part; or

{(d) an administrative agency of another state with a

hearing Ffunction and process similar to those of the
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department under this part.

{11) “IV-D* means the provisions of Title IV-D of the

Social Security Act and the requlations promulgated

thereunder."”

Section 2. Section 40-5-202, MCA, is amended to read:

"40-5-202. Department of revenue —— powers and duties
regarding collection of support debt. (1) Whenever--the
department--of--seeial--and--rehabilitation--servieces-or-the
department-of-family-services-receives—-an--application—-for
pubtic-amsistance-on-behaif-of-a-chitd-and-it-appears-te-the
satisfaction--of--that--deparetment--that--the-chitd-has-been
abandoned-by-his-parents;-the-chiid-and-ene-parent-have-been
abandaned-by-the-other-parent;-or-the—parent-or-other-person
who--has--a--responsibittty--for--the--carey---supporty---or
matntenance--of--sueh--ehild-has-farted-sr-neglected-to—give
praper-eare—sr-support--to-—the--chiltd;—the--department--of
seecial--and--rehabititation-—services--or--the-department-of
family-serviees-shati-—promptiy--refer--the--matter--to——the

department-—-of - —revenue—-for--action The department may take

action under the provisions of this part, the abandonment or

nonsuppert statutes, the Uniform Parentage Act established

in Title 40, chapter 6, part 1, or and other appropriate

state and federal statutes of-this-state to tnsare ensure

that the parent or other person responsible pays for the

care, support, or maintenance of the-dependent a child 1if
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the department:

{a) receives a referral from the department of social

and rehabilitation services or the department of family

services on behalf of the child;

{b) is providing child support enforcement services

under 40-5-203; or

(c} receives an interstate referral, whether under the

Revised Uniform Reciprocal Enforcement of Support Act or an

interstate action by a Title 1IV-D agency of another state.

(2) ¥n-the-event-that-pablic-assistance--¢s-—-furntahed
by--a--state--or--county--agency--or--in-instancesa-where-the
department--has--contracted--to--cottect--aupperts If the

department is providing child support enforcement services

for a child under this part, the department shati--become

becomes trustee of any cause of action of the dependent
child or the person-having-ltegai-enatedy--of--the--dependent
ehitd obligee to recover support due to thar the child or

obligee from any-person the obligor. and The department may

bring and maintain the action either in the-department's its
own name or 1n the name of the obligee.

{3) The department has the power of attorney to act in
the name of any recipient-of-publie-asaistance-in-endersrng

and-eashing obligee to endorse and cash any and all drafts,

checks, money orders, or other negotiable instruments

received by the department on behalf of a_ child and
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representing--support--payments-for-children-in-whese—benaif
public-assistance-has-been-previcusiy-patid,

(4) For purposes of prosecuting any civil action
parsaant--to--this--part, the department is a real party in
interest upon-the-payment-of--pubiie-——assiatanee if it is

providing child support enforcement services under this

part. No obligee shait may act to prejudice the rights of
the department after-the-receipt-cf-public-assistance while

such services are being provided.

(5] Ne If child support eaforcement services are being

or_have heen provided under this part, nc agreement between

any obligee and any obligor either relieving an obligor of
any duty of support or purporting to settle past, present,
or future support obligations either as settlement or
prepayment may act to reduce or terminate any rights of the
department to recover from that the chligor for support debt
provided unless the department has consented to the
agreement in writing.

{6) The department may petition a court or an
administrative agency for modification of any eeurt order on
the same basis as a party to that action wonid-have-been is
entitled to do.

(7) The department shaii-be is subrogated to the right
of the child or-chitdren-or-perssn-having-the-care;-custodysy

and-controi-of-the-ehitd-or-chiidren or obligee to maintain
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any civil action or execute any administrative remedy

existing available under the laws of the this or any other

state to-obtain-reimbursement-of-money-thus-—spent to collect

a _ support debt. This right of subrogation is in addition to

and independent of the assignment under 53-2-613 and the

support debt created by 40-5-221.

(8) #f-a-district-court-orders-an-amount-of-sappert-to
be--paid--by--a-—responsibie-parenty-the-department-shati-be
subregated-to-the-debt-created-by-the-arder--and--the--money
judgment--—shati--be-~determined--to-—bhe--in--favor--of--the
department:-Phis-subragation-applies-beth-te:

tay--the-lesser-of-the-amount-paitd-by-the-department-of
social-and-rehabilitation--services-—or——the-—department--of
family--services--in-public-assistance-to-or-for-the-benefit
of-a-dependent-child-or-chilidren-of-the--responsibte--parent
cr--the--—amount-of-support-contained-in-the-court-erder;-and

thb}--to-any-amount-atiocated--to--the--benecfit--ef--the
chitdren--on--the--basts--ef--providing -necessiries-for-the

caretaker-of-the-chitdrens If public assistance is being or

has been paid, the department is subrogated to the_debt

created by a suppott order and any money judgment is

considered to be in_favor of the department. This

subrogation is an addition to any assignment made under

53-2-613 and applies to the lesser of:

{a) the amount of public assistance paid; or
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{b} the amount due under the support order.

(9) The department may adopt and enforce such rules as
may be necessary to carry out the provisions of this part.

(10) The department, for the purposes mentioned in this
part, through its director or the director’'s authorized
repregsentatives, may administer oaths ta certify official
acts and records, issue subpoenas, and compel witnesses and
the production of books, accounts, documents, and evidence."

Section 3. Section 40-5-203, MCA, is amended to read:

“40-5-203. Support Child support enforcement services.
(1) The department may accept applications for child support
enforcement servicea on behalf of persona who are not
recipients of public assistance and may take appropriate
action to establish or enforce support obligations against
persons owing a duty to pay support.

(2) The department may establish by rule reasonabie
seandards--necessary--te--timit—-apptications--for---support
enforcement--—servicess--Phese--standards--shati--take-—intoe
account-the-earningay;-incomer-and--other--resonreen——atready
avaitabie-—-to---support-—the--person--for--whom--a--support

obtigatien-exists the terms and conditions by which services

are provided under this section.

(3) The department may not charge the applicant a Eee
as compensation for services rendered in establishment of or

enforcement of support obligations. However, the department
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may charqe a fee to the person-—from--whem--the--support--is
being-cottected obligor. This fee must be in addition to the
support payment. The department shall by rule establish
reasonable fees commensurate with the cost of enforcement
support services to be paid by the person-from-whom-the
suppért-is--being--ecoltected obligor. When payments are
scheduled to be paid on an installment basis, a portion of
the collection fee owed to the department shall be added to
each payment. If the person-from-whom-the-support-ia-being
coilected obligor makes a payment in an amount that is less
than the support payment plus the collection fee for that
payment, the department may deduct a percentage of the total
sum collected which represents the department's standard
proportion. The department may, upon a showing of
necessity, waive or defer any such fee,.

{4) If child support enforcement services are provided

under this part to or for a child as a result of the payment

of public assistance, the department shali MAY continue to

provide services after public assistance is no longer being

paid, without requiring an application. An obligee's

acceptance of continued services constitutes the obligee's

agreement to the terms and conditions set for applicants by

the department under this section.

{5} The department may terminate services under this

gection enty if it:
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(a] receives a written request from the obligee for

termination of services;

{b) receives notice that the child is receiving public

assistance; or

{c) determines that an obligee has violated any term

or condition set by the department for an applicant undeg

this section.”
Section 4. Section 40-5-204, MCA, is amended to read:
"40-5-204. Cooperation by persean--having--enstody-—-of
child obligee. Any--person--having--the--care;-eustody;-or
controt-of-any-dependent-chiid-or-chiidren--shall--cooperate
with--the--départment--in-eatablishing—the-paternity-of-such

chitd--and--obtaitning--suppart--payments An obliqee shall

cooperate with the department in:

{1} identifying and locating the obligor;

{2) establishing the paternity of a child;

{3) obtaining support or any other payments due the

obligee and child; and

(4) obtaining reimbursement for previousiy paid public

assistance, if any."™

Section 5. section 40-5-205, MCA, is amended to read:

"40-5-205. Payment of support money collected to

support enforcement and collections unit -- notice. If

written--notice-~by--the--department-is-given the department

gives written notice to the reapsnsible-persen--or obligor,
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to the <clerk of the court., if--appropeiater or to an

administrative agency that issued a_support order, that the

ehitdrea child for whom a support obligatien order exists

ate is receiving publie--assistance services from the

department, then any support money paid-by-the-person-or
petsens—respcnsibie—Eor-support—as-a—reauit--oE—-any——action
shnti———be~—-paid—--through———the——aupPOtt--enEorcemenb‘—and
cotlections—unit-of-the-department-af-revenue must be paid

to the department.”

Section 6. Section 40-5-206, MCA, is amended to read:
"40-5-206. Central unit for information and
administration -- cooperation enjoined -- availability of
records. (1) The department shall establish a central unit
to serve as a registry for the receipt of information, for
answering interstate inquiries concerning deserting parents,
to coordinate and supervise departmental activities in
relation to deserting parents, and to assure effective
cooperation with law enforcement agencies.

(2) To—eEEeCtuate—the-purpeses-eé—-thisA*section;*fthe
déreetor——mny—request—from—:taEE7—ceunty7—andAkccai-agencies
aii—infofnation-and-a::isbance—qa—auhhoriacd-by-—this——purt:
A*i-*-stnte7---eonnt77-~and——city——ugencies;*—cEEfcersv—*ﬂnd
empieyeea-shaii—eoepcrate—in—the-—}ccation——oE—-parenES‘-wha
have—-abundoned——or——de:erted-—or-—afe-fEai}ing—-to-—support

chiidren—receiving—pubiic—a:siatance—andfvshai}——ané—request
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suppty---the---department--with—-aii--information—-avaitabie
retative-to--the--locationy——incomer-—and--propercty--of--the

parents: If gserviceg are provided to a child under this

part, the department may request and all state, county, and

city agencies, officers, and employees must provide on

reguest any information concerning the location, income, and

assets of an obligor.

(3) Except as provided in 31-3-127, any records
established pursuant to the provisions of this section are
available only to the department, county attorneys, and
courts having jurisdiction in support and abandonment
proceedings or actions or agencies in other states engaged
in the enforcement of support of minor children as
authorized by the rules of the department and by the
provisions of the federal Social Security Act."

Section 7. section 40-5-207, MCA, is amended to read:

“40-5-207. Department authorized to enforce
maintenance awards. When If a judgment or order creating a
child support obligation also contains a judgment or order
for the support of a spouge or former spouse and-the-fermer
spouse who is the custodial parent of the child, the
department may collect and enforce spousal support under
this part.”

Section B. sSection 40-5-208, MCA, is amended to read:

"40-5-208. Medical support obligation enforcement. (1)
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In ai}-proceedings any proceeding initiated pursuant to this
part, the department shall require parenta-sbiigated-to-pay
ehitd-support the cobligor to secure and maintain health
insurance coverage £for each dependent child, at a cost not
to exceed 5% of net income, whenever such health insurance
is available through thetr the obligor's employment.
However, if a court-ef-competent-jurisdiction-has-entered-an
support order estabiishing-a-eurrent-support-obiigation--and
has--ordered--the--obligated--parent--to-secure-and-maintain
healtth-insurance-coverage-for-each-dependent-chitd; has been

entered that also orders the obligor to secure and maintain

health insutance coverage for the child, the department
shall enforce the obligation as ordered by-the-court. ‘
(2) If the department determines that an obiigated
parent obliger has failed te maintain health insurance
coverage required by the a support order ef--a--court--of
competant-jurisdiction-or-an-admintstrative-agency-empowered
ta--enter--such--order,it may issue a notice commanding the
parent obligor to appear at a hearing held by the department
and show cause why a sum of not more than $100 should not
be assessed for each month health insurance coverage is not
secured cor maintained. If the department finds, after
heating or the obligor's failure to appear, that the obligor

has not secured or maintained health insurance coverage has

net-been-aecured-or-matntained in accordance with the esurt
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or—admintatrative gupport order, the department may assess
against the obligated-parent obligor not more than $100 for
each month health insurance coverage has not been secured or
maintained. Such amounts may be enforced by warrant for
distraint provided for in 40-5-241.

(3) Whenever-an—ocbiigated-parent If an obligor who has
been served with notice under this section appears before
the department and shows that health insurance coverage in
accordance with the ecourt-or-administrative support order:

(a) has been secured and maintained continuously since
the date of the order, the department shall dismiss the
pending action; or

(b} has not been secured or continuously maintained
but such coverage 1is presently in effect, the department
shall suspend the pending action for a period of 12 months.

(4) At the end of the suspension period, the
department may schedule a hearing. If at this hearing the
department £inds that during the suspension period health
insurance coverage:

{a) has been continuougly maintained, the department
shall dismiss the pending action and the obiigated-parent
obligor will not be assessed under this section; or

(b) has not been continuously maintained, the
department may enter a final order requiring the obligated

parent obliqor to pay the sum assessed in accordance with
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this section for each month coverage was not maintained.

(5) Any amounts collected pursuant to this section
must be returned to the general fund to help offset
expenditures For medicaid.”

Section 9. Section 40-5-211, MCA, is amended tc read:

»40-5-213. PFinancial statements by parent---whose
absence—-ia--basis--of--apptication--for--public--assistanece
obligor — penalty. (1) Any--parent—-in--the-—state--whose
absence-—is—the—bnsis—upon—which—an-appiicatéon—is—fiied-faf
pubiie--asaistance~~un——heha}5vvaf——a—-chiid-—sha}} If the

department is_providing child support enforcement services

under this part and has reasonable cause to believe that a

support obligation is owed, an obligor, upon written

request, shall complete a statement, under oath, stating the
cbligor's:

(a)} of-hia current monthly incomes;

{b) hts total income over the past 36 monthsy;

{c]} the number of dependents for whom he the obligor
is providing supportvy;

(d) the amount he the obligor is contributing
reguiarty toward the support of ait--chiidren—-fer——whom
appiieatian~—for——:uch—ﬂnssistunee—é:-mcdeT a child for whom

the department is providing services;

(e} his current monthly living expensesy; and

{f} all other information pertinent to determining-hys
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abitity-to-support—his—-chiltdrenz--Fhe--statement--shaii--be
provided-upon-a-demand-made-by-the-departments—if-asaistance
based--upon—-the--application--ts-—granted--on-benaif-ef-the
chitd;-additionat-statements-shatri-be-fiied-as--required—-by
che-department—untit-the-chitd-is-no-longer-receiving-pubitic

assistance the obligor's financial condition.

{2} The department may require additional financial

statements from the obligor during the period the department

is providing services to the child.

t24(3) Failure to comply with this section is a
misdemeanor."

Section 10. sSection 40-5-221, MCA, is amended to read:

“40-5-221. Debt to state by naturai--or—-adoptive
parents obligor -— limitations. (1) Except as provided in
subsection (2), any payment of public assistance money made
to or for the benefit of any-dependent-chiéld-or--chitdren a
child creates a debt due and owing the state of Montana by
the respensibie-parent-or-parents obligor in an amount equal
to the amount of public assistance money so paid. In the
case of an obligor who is an adoptive parent er-parents, ne
a debt for public assistance paid may not accrue prior to
the date of adoption.

{2) Where--there--has--been--a--discrict--coure--order
eatablished;—-the--debt--shati--be--timited--to--the--amount

provided--for--by--the--orders If a sugpport order has been
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entered, the support debt created by this section may not

exceed the amount of the order.

{3) Where If a child has been placed in foster carey
and a written agreement for payment of support has--been
entered--inte—-by--the--respansibie-parent-sr-parents exists

between the obligor and any state agency, the sSupport debt

shati--be is limited to the amount provided for in the
agreement . However, if a esurt support order for-support is
or has been entered, the provisions of the order shati
prevail over the agreement.

(4) The department shall adopt rules based on ability
to pay, with respect to the level of support to be provided
for in such agreements or modifications of such agreements
based on changed circumstances.

{5) The department may establish and collect a debt

created under this section in_ a proceeding that is in

addition to and independent of the subrogation created by

40-5-202(7) and the assignment under 53-2-613."

Section 11. Section 40-5-222, MCA, is amended to read:
*40-5-222. Support debt based upon aubrogatien--te--or
assignment--of--judgment support order -- potice -- content
contents --action to collect. (1) The department may issue a
notice of a support debt accrued or accruing based upon
subreqation-—-to--or--assignment-of-the-judgment-created-by-a

distriee-court a support order. The notice may be served
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upon the debtoar obligor in the manner prescribed for the
gervice of a gummons in a civil action in accordance with
the provisions of the Montana Rules of Civil Procedure,
demanding payment within 38 20 days of the date of receipt.

{2) The notice of debt shall incilude:

(a) a statement of the support debt accrued or
accruing, computable on the amount required to be paid under
any district-ceurt support order te-which-the-department--ia
subrogated-or-has-an-assigned-intereac;

{b) a statement that the property of the debtor is
subject to collection action;

(c) a statement that the property is subject to
distraint and seizure and sale;

{d) a statement that the net proceeds will be applied
toc the satisfaction of the support debt; and

(e) a statement that the debtor obligor is entitled to
a fair héaring.

{3) Action ta collect the subrogated--or--aasigned
support debt by distraint and seizure and sale shaiti-be is
lawful after 36 20 days from the date of service upon the
debtor obligor or 38 20 days from the receipt or refusal by
the debtor of the notice of debt.

(4) Within 20 days of the date of service of notice of

support debt, the debtor obligor may reguest a fair hearing
as provided in 40-5-226."
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Section 12. section 40-5-223, MCA, is amended to read:

»40-5-223. Notice of support 1liability based upon
payment of public assistance -- notice -—-- conteats -—-
collection warrant —- fair hearing. (1) In the absence of a
district court crder the department may issue a notice of a
support liability accrued or accruing based upon payment of
public assistance to or for the benefit of any--dependent
child--or--chitdren a child. The notice of liability shaii
must be served upon the responaibte-parenmt obligor in the
manner prescribed for the service of summons in a civil
action, in accordance with the provisions of the Montana
Rules of Civil Procedure,

{2) The notice of liability shall include:

{a) a statement of the support debt accrued or
accruing, computable on the basis of the amount of public
assistance previously paid and to be paid in the future;

{by a statement of the amount of the monthly public
assistance payment;

{c) a statement of the name of the reeipient obligee
and the name of the child or children for whom assistance 1s
being paid;

{d) a demand for immediate payment of the support debt
or, in the alternative, a demand that the reapensibie-parent
obligor make answer within 38 20 days of the date of service

to the department stating defenses to liability under
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40-5-221;

{e) a statement that if no answer is made on or before
38 20 days from the date of the service the support debt
shatt must be assessed and determined subject to computation
and is subject to collection action;

{E) a statement that the property of the reapenaibie
parent obligor will be subject to distraint and seizure and
sale.

(3) IE no answer is had by the department to the
notice of liability on or before 38 20 days of the date of
service, the support debt sha¥l must be assessed and
determined subject to the computation and the department may
issue a warrant Eor distraint authorizing a collection
action under this part.

(4) IE <the respupaib}e*-purent obligor, within 36 20
days of the date of service of notice of 1liability, makes
answer to the department alleging defenses to liability
under 40-5-221, the responsible-parent chligor may receive a
fair hearing pursuant to 40-5-226. The decision QE the
department in the hearing shatt must establish the obligor's
obligation ef-the-responsible-parent, if any, for repayment
of public assistance funds spent to date as an assessed and
determined support debt."

Section 13. section 40-5-224, MCA, is amended to read:

®40-5-224. Finding of support 1liability based upon
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payment of public assistance -- warrant for distraint --
bond to release warrant -- action to collect. (l} IE the

department reasonably believes that the parent obligor is
not a resident of this state or is about te move from this
state or has concealed himself, absconded, absented himself
or has removed or is about to remove, secrete, waste, or
otherwise dispose of property which could be made subject to
collection action to satisfy the suppaort debt, the
department may issue a warrant for distraint pursuant to
40-5-241 during the pendency of the fair hearing or
thereafter, whether or not appealed. No further action may
be taken on the warrant until final determination after fair
hearing andfor or appeal. The department shall ia-such-eases
make and file in the record of the fair hearing an affidavit
stating the reasons upon which the belief is Ffounded. The
respensible-parent Obligor may Furnish a bond, not to exceed
the amount of the support debt, during pendency af the
hearing or thereafter, and in such case warrants 1ssued
shatt must be released. If the decision resulting from the
hearing is in faver of the responsibte-parent obligor, all
warrants issued shail must be released.

(2) The department may commence action under the
provisions of this part to collect the support debt on the
date of issuance o©of the decision resulting from the

hearing."
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Section 14. section 40-5-225, MCA, is amended to read:

"40-5-225. Notice and--~-finding of financial

respongibility eof-responsibie-parent —— temporary and final

support cbligations -- administrative procedure. (1) (a) %n
tieu--of--the--procedures-provided-in-46-5-223-and-46-5-224;

the In the absence of a support order, the department mayr

in—-the-—absence—of-a—-district--court-order; serve an-the
responsibie-parent an obligor with a notice and--finding of

financial responsibility alleging a child's need for support

and the amount of the need and requiring a-respensibie

parent the obligor to appear and show cause at a hearing
held by the department why the finding-of-iiability-and-the
amount-cf-support-liability-sheuid-net--he--finatiy--ordeared

obligor should not be finally ordered to pay the amount

alleged in the notice. FThis-notice-and-finding-shaii--reinte

to--the--support--debt--acerued--or-accruing-under-this-pare
andfor-Pitte-537-chapter-47-tneinding-periodic——paymentas——to
be--made--in--the-fucure-for-the-period-of-time-any-child-of
the-responsible-parent-is-in-need--Fhe-hearing-shaiti-be-heid
pursuant—to-this-part-and-the-rules-of-che-department;-which
shaii-provide-fer-a-fair-hearing-

{b} The notice must state:

{i) the names of the obligee and child;

{(ii) the amount of current and future support to be

paid each month for the child;
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(iii) that if the obligor does not file a written

answer within 20 days From the date of service or refusal of

service, the amcunt in the notice must be finally ordered;

(iv) that the obligor is entitled to a fair hearing

under 40-5-226.

(2) The-netiece-and-finding-of-financiat-responsibility
shati-be-served--in--the--same--manner--prescribed--for--the
service--of——a-summons-in-a-civit-action;-rn-aceordance-with
the-provisions-ef-the-Montana-Ruies-of-Eivii-Procedurer——Any
responsibie--parent--who-~cbjects--to-ail-ar-any-part-af-the
nottce-and-finding-shai¥-have-the-right-for-not-more-rhan-36
days-from-the-date--ef--service--to-—-request--in--writing--a
hearing;-notice-cf-which-shati-be-served-upon-the-department
personatiy-or-by-registered-or-certified-maii:-If-no-request
fs--madey-the-notice-and-finding-of-Ffinancial-responsibitity
becomes-finat:~Ef-a-request-is-made;-the-execution-of-notice
and-finding-of--financiat--responsibitity--shaii--be--atayed
pending-the-decision-eon-sueh-hearing-or-any-direct-appeat-to

the--courts--from--the-decistons If, prior to the service of

the notice under this sectien, the department has

information concerning the obligor's financial condition,

the department’'s allegation of the obligor's monthly support

responsibility must be based on the scale of suggested

minimum_contributions under 40-5-214. If such information is

unknown to the department, the allegations of the obligor's
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monthly support responsibility must be based on the greater

of:

{a) the amount of public assistance payable under

Title 53, chapter 4; or

(b) the alleged need.

(3) The-notice-and-fFinding-of-financiail-responsibiriity
shati-inciude:
tay--the--amaunt--the--department--has--determined—-the
responsible---parent--owesy--the--support--debe--accrued--or
accruingy—and7-as-appropriate;—the-amoant-to-be-paid-thereon
each-menthy-ati-computabte-on-the-basis-eé-the-amasunt-of-the
monthly-public—asaistance-payment-previousty--paid--or--need
atteged-and-the-abitity-of-the-responsibie-parent-to-pay-atil
er-any-portiton-of—the-debts;
thi--a-—-statement--of--—the--name--of--the--recipient-or
cuscodian-and-che-name-af-any-child-for-wham--assistance--i»
being-—-paid-sr-need-is-aiteged;-or-a-statement-of-the-amount
of-pericdic—future——support--payments—-for--which--£inanctal
responsibiliey-is-—found:
fei——a-seatement—thab-the—responaibie-parent—may»object
to--ati--ar-any-part-of-the-notice-and-finding-and-request-a
hearing-to-shew-cause-why-he-shouid-not-be-determined-to—-be
ttabte-for-any-or-ati-of-the-past-and-future-debt-determined
and-the-amount-to-be-paid-thereons

td}--a--atatement--that-if-the-responsible-parent-fatia
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to-request-a-hearings-the-suppore-debe-and—-payments--scated
in--the-—notice-—-and--findingy--inciuding--periodie--aupport
payments-in-the-future;-shati-be-nssessed;--determined;--and
ordered--by--the-department-and-that-this-debt-is-subject-te
eoiltection-action;
tey——a-statement--that--the—-property—-of--the- -debtary
without--further--advance-netice-or-heartngr-witi-be-subjece
to-distraint-and-seizure-and-sate-to-satisfy--the--debe: 1If

the obligor objects to the notice, the obliger shall file a

written answer with the department within 20 days from_the

date of service or refusal of service. If the department

receives a timely answer, it shall conduct a fair __bhearing

under 40-5-226. If the department does not receive a timely

answer, it shall order the obligor to pay the amount stated

in the notice.

14) (a) IE a support action is pending in district

court and a_temporary or permapnent support obligation has

not been ordered, the department may issue to the obligor a

notice of temporary support obligation.

(b} The notice must contain:

(i) the names of the child and the person or _agency

having the custodial care of the child:;

(ii) an amount for temporary monthly support determined

as provided in subsection (2);

(iii) a statement that the obligor may regquest a
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hearing at which the obligor may show that a different

support amount is appropriate or that establishment of a

support obligation is inappropriate under the circumstances.

The hearing must be conducted in accordance with the

procedures of 40-5-226.

(iv) a statement that a hearing must be requested in

writing within 10 days of receipt of the notice or the order

for a temporary support order will be entered in the amount

stated in the notice; and

(v) a statement that the temporary support order will

terminate upon the entry of a district court support order.

IE the district court order is retroactive, any amount paid

for a particular period under the temporary support order

must be credited against the amounts due under the district

court order Eor the same period, but excess amounts may not

be refunded. If the district court determines that a

periodic support obligatjon is not proper, any amount paid

under the temporary support ¢grder must be refunded to the

obliqor.

{5) (a) If a temporary support grder is entered or if

proceedings are commenced under this section for a married

obligor, the department shall vacate any support order or

dismiss any proceeding under this part if it finds that the

patrties to the marriage have:

(i) reconciled without the marriage having been

-27- sB 42
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{ii) made joint application to the department to vacate

the order or dismiss the proceeding; and

{iii) provided proof that the marriage has been

resumed.

{b} The department may nol vacate a support order or

dismiss a proceeding under this subsection (5) if it

determines that the rights of a third person or the childg

are affected. The department may issue a new notice under

this section if the parties subsequently separate.

(6) Any notice of financial responsibility and the

notice of temporary support obligation must be served in the

same manner prescribed for the service of a summons in civil

action in accordance with the Montana Rules of Civil

Procedure.”

Section 15. Section 40-5-226, MCA, is amended to read:

“40-5-226. Administrative hearing -- nature —- place
-- time -- determinations —- failure to appear -- entry of
£indings final decision and order. (1) The administrative

hearing is defined as a "contested case".

(2) ®he At the discretion of the hearing officer, the

administrative hearing may be held:
{a) in the county of residence or other county
convenient to the respensible-parent obligor or obligee; or

{b} in the county in which the department ot any of
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its offices are located.

(3) If a hearing is requested, it ahai} must be
scheduled within 36 20 days.

{4) The hearing officer shall determine the liability
and responsibility, If any, of the naiieqed-responsibie
parent obligor under 48-5-22%-and-shaii-aise--determine--che
amount--of--periodic--paymenta-—-to--he-made-te-satisfy-past;
presenty-or-future-itiabitity-under-46-5-221+-in-making-these
determinationsy-the-hearing-officer--shaii——incinde--in—-hia
eensideration--the--seaie-cf-suggested-minimum—contributtons

adopted-under-48-5-234 the notice and shall enter a final

decision and order in accordance with such determination.

(5) If the responaibie-parent obligor fails to appear

at the hearing or fails to timely regquest a hearing, upen--a

shewing--of --vatid--service; the hearing officer, upon a

showing of valid service, shall enter a decision and order

declaring the suppert--debt--and-paymene-pravisiens amount
stated in the notice and-finding-ef-financial-responsibiiiey
to--be--assessed;--determinedr;--and--subject--te—-coliection
action:-———-Within---38--days——ef--entey--of--the--order;--the
responsible-parent-may-petition-the-department-to-vacate-the
order-upon-a-showing-of-any-of-the-grounds-enumerated—in-the
Montana-Rutes-of-€ivit-Procedure to be final.

(6) 1In a hearing to

determine financial

responsibility, the monthly support responsibility must be
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determined in accordance with the evidence presented and

with reference to the scale of suggested minimum

contributions under 40-5-214. The hearing officer is not

limited to the amounts stated in the notice.

¢6%{7) Within 20 days of the hearing, The the hearing
officer shally--within--20--days--af--the--hearingsy enter
findinga;-—conctusionss--and--a--finat--dectston-determining
ttabititty-and-reaponsibitity-and/or-furure-periodic--support

payments a final decison and order. The determination of the

hearing officer entered--pursuant-to—this-section-sheii-be
entered-as-an-ocrder——uniess—-sneh--findings--are--set--aside
pursuant--to-48-5-253-and-shati-limit-the-suppert-debt-under
49-5-221-to-the-amounts-—secated-in-the-decision constituteé a

final agency decision, subject to judicial review under

40-5-2%93 and the provisions of the Montana Administrative

Procedure Act.

t7+{8) Pre—decitston-establishing-liabitity-and--futnre
periodic--support—-payments--is--superseded--upon-entry-of-a
distriet-coure-arder—for-support-to-the-extent-the--district
coark--arder--is—-itnconsistent--with--the--hearing--order-or
decistons-in-the-absence--of--a--district--court--order —the
respensible--parent-may-petitton-the-department-for-+ssoance
af-an-eorder-to-appear-and-shew-canse-based-on-a--shewing-—of
good--canse--and-material-change-of-circumstancea-to-require

rhe-other-party-to-appear-and-ashow-saunse--why--the--decision

-310- 58 42



O ol ~ ohn

i0
11
12
13
14
15
16
17
18
19

20

21

22

23

24
25

SB 0042/02

previousliy-entered-should-not-be-prospectiveiy-moedified=—Fhe
ocrder-—tc--appear—and-show-canse-together-with-a-copy-of-the
affidavit-upon-which-the-order-is-based-shati-be--aserved--by
the--petitioning--party-on-the-nenmoving-party-in-the-manner
of-a-summons-in-a-civii-actions-A-hearing-shaiit-be-set If a

support order is established under this part, any party may

file 3 verified petition with the department alleging £acts

constituting a material change of circumstances. Upon the

filing of such petition, the department shall issue an order

to the nonpetitioning party to appear and show cause why the

decision previcusly entered should not be prospectively

modified. The order to appear and show cause, together with

a copy of the verified petition, must be served by the

petitioner upon all other parties ln the manner provided by

thig part. Upon receipt of proof of service, the department

shall schedule a hearing not less than 15 or more than 30

days from the date of service, unless extended for good
cause shown. Prospective modification may be ordered but
only upon a showing of good cause and material change of
circumstances.
t8y--Fhe--departmenty--in--its-original-deterninationay
and-the-hearing-officer;-in-making-determinations—-based--on
objesctions-—-te-—-sriginal--determinations--or-on-petitions-to
modify;—-shail--zonsider--the~-standards---promulgated---for

determination-of -support-payments-used-by-the-district-court
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ei-the—ceunty—e!—residence-oé—the-responsib}e—purene:

{9) bBebts A support debt determined pursuant to this
sectiony-aecerued-and-not-paid;-are is subject to collection
action under—-this-part without further necessity of action
by the hearing officer.

{10) A support debt or a support responsibility

determined under this part by reason of the obiigor's

fajilure to request a hearing under this part or failure to

appear at _a scheduled hearing may be vacated, upon the

motion of an cbligor, by the hearing officer within the time

provided and upon a showing of any of the grounds enumerated

in the Montana Rules of Civil Procedure.”

Section 16. section 40-5-241, MCA, is amended to read:

"40-5-241. Warrant for distraint. 1) Fhirty-one
Twenty-cne days after receipt or refusal of a notice of a
support debt under provisions of 40-5-222 or 3% 21 days
after service of notice of a support debt or as otherwise
appropriate under the provisions of 40-5-2231 and 40-5-224,
the department may issue a warrant for distraint based on
the amount of the support debt.

(2) The warrant is subject to the provisions of this

part and the provisions of 15-1-761, 15-1-704, 15-1-708, and
15~1-709, with references to "tax" taken to mean "support
debt" and references to "taxpayer™ taken to mean tparson

owing—“the——suppoft~debt"7—as-weii-as—the*proviaioaa—af—this
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part "obligor™."

Section 17. secticn 40-5-242, MCA, is amended to read:

»40-5—-242. Civil liability upon failure to comply with
warrant or to honor apsignment of wages. Shouid-any--person;
firmy--corporationy--associatieny—-potitical-subdivision;-or
departpenc-af-the-state-faii-or-refuse-to--detiver--propercy
pursuant-to-the-orders-or-after-actval-notice-of-fiting-of-a
suppert--lien;—-pay-over;-retease;-seil;-tranafer;-or-convey
reai-or-personat-property-sebject-to-a-support--tien--to—-er
far—-the--benefit-cf-the-debtor-or-any-other-persen;-or-fai}
or-refuse-to-surrender-upon-demand-property-distrained-under
40-5-241-or-faii-or-refuse-to-honer-an-assignment-—of--wages
presented—--by—--the-—-department;--—the A person, firm,
corporation, association, political subdivision, or
department of the state is liable to the department in an
amount .equal to 100% of the value of the support debt which
that is the basis of the distraint or assignment of wages or
the value of the distrained property, whichever is less,
together with costs, interest, and reasonable attorney [ees,

if the person or entity:

{1) faiis or refuses to deliver property pursuant to

the order;

(2) pays over, releases, sells, transfers, or conveys

real or personal property subject to a support lien, to or

for the benefit of the obligor, after the person or entity
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receives actual notice of filing of the support lien;

{3) fails or refuses to surrender upon demand property

distrained under 40-5-241; or

{4} fails or refuses to honor an_assignment of wages

presented by the department."

Section 18. section 40-5-241, MCA, is amended to read:

“40-5-243. Release of excess to debter obligor.
Whenever If any person, £firm, corporation, association,
political subdivision, or department of the state has in its
possession earnings, deposits, accounts, or balances in
excess of the amount of the debt claimed by the department
plus $100, that persony;--firm;-—corporation;-asssciaciony
potitical-anbdivision;-or-department-of-the-state or _entity
may;-—witheut--liabititty-under-this-pare; release the excess

to the debtor cobligor without liability under this part."

Section 19. secrion 40-5-244, MCA, is amended to read:

“40-5-244. Banks and savings and loan associations --
service effective only as to branch office served. In the
case of a bank, bank association, mutual savings bank, or
savings and loan association maintaining branch cffices,
service of any notice or document authorized by this part is
anly effective as to the accounts, credits, or other
personal property of the debtsr obligor in the particular

branch upon which service is made."

Section 20. section 40-5-246, MCA, is amended to read:
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*4D0-5-246. Release of distraint and return of seized

property -- effect. The At any time, the department may at
any-time release a distraint on all or part of the property
of the debter obligor or order the return of seized property
without liabilityy if assurance of payment is determined to
be adequate by the department or if the action will
facilitate the collection of the debt. The release or return
does not operate to prevent future action to collect from
the same or other property."

Section 21, section 40-5-251, MCA, is amended to read:

"40-5-2%51. Debt payment schedule. Phe At any time

after notice to the obligor, the department may at-any-time

after-notice-eto-the-debter set or reset a level and schedule
of payments to be paid upon the debt consistent with the
income, earning capacity, and resources of the debtor
cbligor."
Section 22. Section 40-5-252, MCA, is amended to read:
¥40-5-252. Interest on debts due -- waiver. 1)

intereat The department may collect interest on any support

debt due and owing to the-department it at the statutory
interest rate payable on judgments recovered in the ecourts
of this state wunder--48-5-221--may--be--cotiected--by-the
departmeant.

{2) No provision of this part may be construed to

require the department to maintain interest balance due
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accountslr-and—&ntetest-may~be—waived—by-the—department7 The

department may waive interest if waiver would facilitate the

collection of the debt.™
Section 23. Section 40-5-253, MCA, is amended to read:

"40-5-253. Administrative £findings and order -

administrative remedies -- judicial review. (1) It is the

intent of this part that administrative findings and orders
be subject to Jjudicial review, but that administrative
remedies must be exhausted prior to judicial review. The
administrative procedures described in this part are subject
to review in the appropriate district court. Such review
skhatt must Dbe conducted pursuant to the Montana
Administrative Procedure Act. Upon a showing by the
department that administrative remedies have not been
exhausted, the district court shall refuse review until such
remedies are exhausted.

(2) Nothing in this part may be construed to abridge
or in any way affect the defendant's obligor's right to
counsel during any and all judicial or administrative
proceedings pursuant to this part."

Section 24. Section 40-5-254, MCA, is amended to read:

»40-5-254. Statutory limitations. Bebts Support debts
ensuing as a tesult of determinations made through the
administrative procedures described in this part are subject

to statutory limitations as set forth in Title 27, chapter
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Section 25. section 40-5-255, MCA, is amended to read:

*40-5-255. Charging off child support debts as
uncollectible. {1} Any support debt due the department Erom
a-responsibie-parent-or-former-spouse an obligor, which debt
the department determines unccllectible, may be transferred
from accounts receivable to a suspense account and cease to
be accounted as an asset, #n-the-event If a warrant for
distraint has been filed and the support debt has
subsequently been charged off as wuncollectible, the
department shall issue a release of lien.

{2) At any time after 6 years from the date a support
debt was incurred, the department may charge off as
uncollectible any support debt upon which the department
finds there is no available, practical, or lawful means by
which the support debt may be ccllected. No proceedings or
action .under the provisions of this part may be begun after
expiration of the 6-year period to institute collection of a
support debt. Nothing herein may be construed to render
invalid or nonactionable a warrant for distraint filed with
the clerk of court prior to the expiration of the 6-year
period or an assignment of earnings executed prior to the
expiration of the 6-year period."

Section 26. section 40-5-257, MCA, is amended to read:

"40-5-257. Assignment of earnings to be honored --
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effect. (1) Any person, firm, Ccorporation, association,
political subdivision, or department of the state employing
a-person-owing-a-suppert-debt-or-cbiigation an obligor shall
honor, according to its terms, a duly executed assignment of
earnings, whether executed voluntarily or pursuant to eourt
a support orderz presented by the department as--a--pian--to
satisfy--er—-retire--a--suppert—-debt--or--ebitigation. This
requirement to honor the assignment of earnings and the
assignment of earnings itself are applicable whether the
earnings are to be paid presently or in the future and
continue in force wuntil released in writing by the
department.

{2) Payment of money pursuant to an assignment' of
earnings presented by the department serves as full
acquittance under any contract of employment. The state
shall defend and hold harmless any action taken pursuant to
the assignment of earnings. The department shail--be is
released from liability for improper receipt of money under
an assignment of earnings upon return of any money so

received."

NEW SECTION. Section 27. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of

[this act].

NEW SECTION. Section 28. Severability. If a part of
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[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act) is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable Erom the invalid applications.

-End-
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STANDING COMMITTEE REPORT

Maxch 10, 1989
Page 1 of 2

Mr. Speaker: We, the committee on _Judiciary report that
SENATE BILL 42 {third reading copy -- blue), with statement of
intent attached, be concurred in as amended .

Signed:
elly Ad Vice~Cha an

[REP. DARKO WILL CARRY THIS BILL ON THE HOUSE FLOOR]

And, that such amendments read:

1. Title, line 12,
Following: “SECTIONS®
Insert: “40-4-208,"

2. Page 1, line 16. .
Insert: Statement of Intent attached to the bill.

3. Page 1, line 19 of Statement of Intent.
Following: "child"®
Insert: "support"”

4. Page 2, line 2 of Statement of Intent,
Following: "support”
Insert: “enforcement”

5. Paga 38, line 21.
Fellowing: line 20
Insert: *Section 27. Sectlon 40-4-208, MCA, is amended to read:
*40-4-208, Modification and termination of
provisions for maintenance, support, and property
disposition, (1) Except as otherwise provided in 40-4-
201(6}, a decree may be modified by a court as to
maintenance or support only as to installments accruing
subsequent to actual notice to the parties of the
motion for modification. .
{2} (a) Whenever the decree proposed for
modification does not contaln provisions relating to
maintenance or support, modification under subsection

SGISBTSc.@

March 1D, 1989
Page 2 of 2

{1} may only be made within 2 years of the date of the
decree.

{b) Whenever the decree proposed for modification
contains provisions relating to maintenance or support,
modification under subsection (1) may only be made:

(i) upon a showing of changed circumstances so
substantial and continuing as to make the terms
unconscionable; eor

(ii) upon written consent of the parties< jor

{iii) upon application by the department o
revenue, whenever the department of revenue is
providing services under Title 1v-D of the federal
Sccial Security Act. The support obligation must be
modified, as appropriate, in accordance with the
guidelines promulgated under [section 3 of Senate Bill
No. 129]. A modification under this subsecticon may not
be made within 17 months after the establishment of the
order or the most recent modification.

{3Y TThe provisions as to property disposition
may not be revaked or modified by a court, except:

(al upon written consent of the parties; or

{b) if the court finds the existence of
conditions that justify the reopening of a judgment
under the laws of this state.

(4) Unless otherwise agreed in writing or
expressly provided in the decree, the obligation to pay
future maintenance is terminated upon the death of
either party or the remarriage of the party receiving
maintenance. :

{5) Unless otherwise agreed in writing or
expressly provided in the decree, provisions for the
support of a child are terminated by emancipation of
the child but not by the death of a parent obligated to
support the child. When a parent obligated to pay
support dies, the amount of support may be modified,
revoked, or commuted to a lump-sum payment, to the
extent just and appropriate in the circumstances.""

Renumber: subsequent sections

6. Page 38, line 25,

Following: line 24

Insert: "NEW SECTION. SECTION 29, Coordination instruction. If
[section 3 of Senate Bill No. 129] is not passed and
approved, [section 27 of this act] is void."

Renumber: subsequent sectiaon

HOUSE
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SENATE BILL NO. 42
INTRODUCED BY ECK

BY REQUEST OF THE DEPARTMENT OF REVENUE

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO THE ADMINISTRATIVE ENFORCEMENT OF CHILD
SUPPORT O CONFORM THE LAWS TO FEDERAL REGULATIONS;
PROVIDING AN AUTOMATIC EXTENSION OF SERVICES UPON
TERMINATION OF PUBLIC ASSISTANCE; GRANTING EQUAL STATUS TO
NONPUBLIC ASSISTANCE CASES; DECREASING THE RESPONSE TIMES
FOR ADMINISTRATIVE PROCEDURES; PROVIDING FOR TEMPORARY
SUPPORT ORDERS; AND ' AMENDING SECTIONS 40-4-208, 40-5-201
THROUGH 40-5-208, 40-5-213, 40-5-221 THROUGH 40-5-226,
40-5-241 THROUGH 40-5-24;, 40-5-246, 40-5-251 THROUGH
40-5-255, AND 40-5-257, MCA."

STATEMENT OF INTENT
R statement of intent is required for Senate Bill Nao.
42 hecause it amends several sections within Title 40,
chapter 5, part 2, on child support enforcement services.
These amendments are proposed to bring state law into
compliance with federal 1law., The department of revenue is
granted an extension of authority te adopt rules in

accordance with this bill that conform with federal laws and
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The legislature intends that the department adopt rules
that:

(1) reduce aid to families with dependent children
(AFDC) expenditures by ensuring that the parent or other
person responsible pays for the care, support, oOr
maintenance of a child under the provisions of 40-5-202(1):

{2) ensure child SUPPORT enforcement services will
continue to be provided to families that cease to receive
public assistance under RFDC, without requiring an
application or payment of a fee;

(3) establish the terms and conditions of providing
continued services for families no longer receiving public
assistance; and

(4) establish procedures for the discontinuance of
child support ENFORCEMENT services when the custodial
parent:

{a) ceases or fails to cooperate with the department
as provided under 40-5-204; or )

(b) takes an action to prejudice the rights of the

department under 40-5-202(4) and (5).

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 40-5-201, MCA, is amended to read:
"40-5-201. Definitions., As used in this part, the

following definitions apply:

-2~ SB 42
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(1) ¥Child" or-—%dependent--echiid" means any person
under 1B years of agqge who is not otherwise emancipated,
self-supporting, married, or a member of the armed forces of
the United States and for whom:

(a) support rights are assigned under 53-2-613;

(b) a public assistance payment has been made:

{c) child support enforcement services are being

provided by the department under 40-5-203; or

{d}) a referral for interstate services is received by

the department, whether under the Revised Uniform Reciprocal

Enforcement of Support Act or an intetstate action request

by a Title IV-D agency of another state.

(2) "Department" meané the department of revenue.

{3} "Director”™ means the director of the department of
revenue or his authorized representative.

t4}--UPisposahie--earningsi--means--that—-part—-of--the
earnings-of-any-individoat--rematning-——-afeer——the--dednetion
from-—-those--earnings-—of-——any--amonnt-reguired-by-taw-to-be
withhelds

+53~-UBiskprier-coure-orderi-means-any-judgment-or—-ordear
of-the-district-esure-cf-the-state-of -Montana-er-an-srder-of
a-—eourt--of —apprepriate——-jurisdiceion~-—ef-—another—--seate
ordering--payment-ef-a-set-ar-determinabie-amount-of-suppart
noneys

t6)--UBarningal-means-compensation-pard-sr-payabie--for

-3- SB 42
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persanai——services7-—uhether--dencminabed—-as-wageay—saiary;
commissiony-bonus;-or-otherwise;-and--spectfieatiy-——inciudes
pef&odic——payments——under“—pen5ien—er—retirement~pf0grems—at
inSurance—poiieies——uf——uny~—typer--“Enrnings“——spec&é&eﬁ}iy
includes——aii——gain——derived~—from—-cap&tai;——1nbor7—er—both
combined;—inciuding-profitt-gained-through-snte-or-conversion
ef-capitai-assetss

t7¥L4) "Need" means the necessary costs of food,
clothing, shelter, and medical care for the suppert of a
dependent child or children.

{5) "Obligee" means:

(a) a person to whom a duty of support is owed and who

is receiving support enforcement services under this part;

or

(b) a mnublic agency of this or another state having

the right to recgeive current or accrued support payments .

(6) "Obligor" means a person,_ _including an alleged

father, who owes a duty of support.

{7) "Parent" means the natural or adoptive parent of a

child.

{8) "public assistance" means any type of monetary or
other assistance for a child, including medical and foster
care benefitsy--furnished-—to-a-persan-hy-a-atate-or-codnaty
agency?—regurdieas-of-the—otiginui—saurce—nf—the—assistance.

The term includes payments to meet the needs of a relative

4 SB 42
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with whom the child is 1living, if assistance has been

furnished with respect to the child by a state or county

agency of this state or any other state.

{9y--"Reapoansibie-parent®-means—-the-naturat-or-adoprive
parent—of-a-dependent-chiids
£¥6¥(9) "Support debt" or "support obligation™ means

the amount created by:

{a} ¢the-sum-ecreated-hy the failure to provide support
to a dependent child wunder the laws of this or any other
state oxr the-decree-of-any-court-of-apprepriate-gurisdiction
ordering-a-sum-to-be-paid-as-chitd-support a support order;
or

(b} the--sum-created-by-a-decree-cr-order-of-any-cours
of-appropriate-iurisdiceion-ordering-a-sum--to--be--patd--as

spousati--maintenance--under-chapter-d4;-part-z2;-of-this-ticie

when a support order for spousal maintenance if the judgment
or order requiring payment of maintenance also containsg a
judgment or order requiring payment of child support for a
child of whom the person awarded maintenance |is the

custodial parent.

(10) “Support order"” means an order providing a

determinable amount for temporary or final periodic payment

of funds for the support of a child, that is issued by:

(a) a district court of this state;

{(b) a court of appropriate jurisdiction of ancther
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state;

{c) an administrative agency pursuant to proceedings

under this part; or

(d) an administrative agency of another state with a

hearing function and process similar to those of the

department under this part.

{11) "IV-D" means the provisions of Title TV-D of the

Social Security Act and the regulations promulgated

thereunder.”

Section 2. Section 40-5-202, MCA, is amended to read:

"40-5-202. Department of revenue -- powers and duties
regarding ceollection of support debt. (1) Whenever-the
department-of-seciai--and--rehabtiitatieon~--serviess--or——the
department——of-~family--serviees-receives-an-appiication-for
pubtic-assistance-on-behaif-af-a-chiltd-and-it-appears-to-the
satisfaction-of-that-department--that--the--chiid--has--been
abandoned-by-hias-parents;—-the-child-and-ene-parent-have-been
abandoned-by-the-sther-parent;-or-the-parent-or-other-perssn
who---has-—--p--reaponstbittty--for--the--care;—-support;——er
matntenance-cf-suech-chttd-has-fatied-er--negtected-—to--gtve
proper--eare--or--support--to--the--¢chiid;-the-department-of
sociat-and-rehabilitation--services--or--the-~department-—-of
famity--services—-shatl-~promptly-—-refer——the--—matter-to-the

department-of-revenue—£or-action The department may take

action under the provisions of this part, the abandonment or

-6- SB 42
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nonsupport statutes, the Uniform Parentage Act established

in Title 40, chapter &, part 1, er and other appropriate

state and federal statutes of-thia-state Lo imsure ensure

that the parent or other perscn responsible pays for the
care, support, or maintenance of the-dependent a child if

the department:

{a) receives a referral from the department of social

and rehabilitation services or the department of family

services on behalf of the child;

{b) is providing child support enforcement gervices

under 40-5-203; or

{c) treceives an interstate referral, whether under the

Revised Uniform Reciprocal Enforcement of Support Act or an

interstate action by a Title IV-D agency of another state.

{2) EIn~-the-—-event-that-public-asstatance-is-furnished
by-a-stete-or--county-—agency--or--in--instances—-where--the
department---has—-—¢contracted--to~-coitect--sapport; If the

department is providing child support enforcement services

for a child under this part, the department shaii-become

becomes trustee of any cause of action of the dependent
child or the persen-having-tegai-custedy-of-the-dependent
ehitd obligee to recover support due to that the child or

obligee from amy-persen the obligor. and The department may

bring and maintain the action either in the-departmentis its

cwn name or in the name of the obligee.
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{3) The department has the power of attornay to act im
thre name of any recipieant-ef-public-assistance-in--endoraing

and--cashimg obligee to endorse and cash any and all drafts,

checks, money orders, or other negotiable instruments

received by the department on_behalf of a child and

tepresenting-support-payments-for-chitdren-in--whose--behaif
publie-assistance-has-been-previousiy—patd.

(4) PFor purposes of prosecuting any civil action
pursuanc-to-this-part, the department is a real party in
interest wupon--the——payment--of--pubtic-assistance if it is

providing child support enforcement services under this

part. No obligee shai} may act to prejudice the rights of
the department after-the-receipt-of-publiic-asatstance while

such services are being provided.

(5) Ne If child support enforcement services are being

or have been provided under this part, no agreement between

any obligee and any obligqor either relieving an obligor of
any duty of support or purporting to settle past, present,
or future support obligations either as settlement or
prepayment may act to reduce or terminate any rights of the
department to recover from that the obligor for suppert debt
provided unless the department has consented to the
agreement in writing.

(6) The department may petition a court or an

administrative agency for modification of any ceurt order on

-8- SB 42
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the same basis as a party to that action wonid-have-been is

entitled to do.

(7) The department shati-be is subrogated to the right
of the child or-children-or-person-having-the-care;-custodyr
and--controt-of-the-child-or-chitdren or obligee to maintain
any civil action or execute any administrative remedy

extsting available wunder the laws of the this or any other

state to-chtain-reimbursement-eof-meney~thus-spent to collect

a support debt. This right of subrogation is in addition to

and independent of the assignoment under 53-2-613 and the

support debt created by 40-5-221.

(8) ZIf-a-distriet-court-orders—an-amount-of-support-te
be-patd-by-a-responsible-parent;—-the--department--shaii--be
subragated--to——the—-debt-created-by-the-order-and-the-money
judgment--shati--ba-—-determined--to-—-bhe--in—-faver--af———the
deparementr-Fhis-subreogation-appties-bokh-tos

+a+—-the-iesser—of—ehe—ameunt-paié-by-theFdepartmenb—eE
sceial--and--rehabitibation-—services—-or--the-department-of
famity-services-in-public-assistance-to-or-for--the--benefie
of-—-a-—dependent-echitd-or-chitdren-of-the-responsibie-parent
ar—-the-amount-of—support-contained-in-the-coure-~order;~-and

+by-—-te-—any--amount--aittecated--to--the-benefit-of-che
ehitdren-on-the--basia--of--providing—-necessities--for--the

carecaker--of-ehe-chitdrear If public assistance is being or

has been paid, the department is subrogated to the debt
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created by a support order and any money judgment is

considered to be in favor of the department. This

subrogation is an addition to any assignment made under

53-2-613 and applies to the lesser of:

[a} the amount of public assistance paid; or

(b) the amount due under the support order.

(9) The department may adopt and enforce such rules as
may be necessary to carry cut the provisions of this part.

{10) The department, for the purposes mentioned in this
part, through its director or the director's authorized
representatives, may administer caths to certify official
acts and records, issue subpoenas, and compel witnesses and
the production of books, accounts, decuments, and evidence."

Section 3. Section 40-5-203, MCA, is amended to read:

"40-5-2¢3. Support Child support enforcement sirvices.
{1) The department may accept applications for child support
enforcement services on behalf of persons who are not
recipients of public assistance and may take appropriate
action to establish or enforce support obligations against
persons owing a duty to pay support.

(2) The department may establish by rule reasenabie
standarda—--necessary--to--iimit-—-apptications--for--support
enfarcement--servicess;——Fhese--acandards--shari--cake---inte
mccount--the--earningsy—-incomer-and-other-resocurcea-aiready

avattable--to--support--the--persen—-for--whem---a---suppoert

-10- SB 42
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obiigmtion-exists the terms and conditions by which services

are provided under this section.

(3) The department may not charge the applicant a fee
as compensation for services rendered in establishment of or
enforcement of support cbligations. However, the department
may charge a fee to the persen-frem-whom-the-support-is
being-cotiected obligor. This fee must be in addition to the
support payment. The department shall by rule establish
reasonable fees commgnsurate with the cost of enforcement
support services to be paid by the persen--from--whem--the
support--is--being--cotiected obligor. When payments are
acheduled to be paid oﬁ an installment basis, a portion of
the collection fee owed to the department shall be added to
each payment., If the person-from-whom-the-suppert-is-—-being
ecotrecked obliqor makes a payment in an amount that is less
than the support payyént plus the collection fee for that
payment, the department may deduct a percentage of the total
sum collected which represents the department's standard
proportion, The department may, upon a showing of
necessity, waive or defer any such fee.

{(4) 1I1f child suppert enforcement services are provided

under this part to or for a child as a result of the payment

of public assistance, the department sha}l MAY econtinue to

provide services after public assistance is no longer being

paid, without requiring an application. An obligee's
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acceptance of continued services constitutes the obligee's

agreement to the terms and conditions set for applicants by

the department under this section.

{5) The department may terminate services under this

section eniy if it:

(a) receives a written request from the obligee for

termination of services;

{b) receives netice that the child is receiving public

assistance; or

{c) determines that an obligee has violated any term

or condition set by the department for an applicant under

this section."”
Section 4. section 40-5-204, MCA, is amended to read:
"40-5-204. Cooperation by persen--having--custedy-of
ehiid obligee. Any~-persen--having--the--carey;--custedyy;—-or
eontroi--of--any-dependent-chiid-or-chitdren-shati-cooperate
with-the-department-in-establtshing-the--paternity-—of--such

ehitd--and--obtaining--support--payments An obligee shall

cooperate with the department in:

{1) identifying and locating the obligor;

{2) establishing the paterpnity of a child;

(3) obtaining support or_any other payments due the

obligee and child; and

{4) obtaining reimbursement for previously paid public

assistance, if any."

-12- SB 42
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Section 8. section 40-5-205, MCA, is amended to read:
"40-5-205. Payment of support money collected teo
support enforcement and collections unit -~ notice, If

written-notice-by-the-department--ia-—-given the department

gives written notice to the responsibie-persen-or obligor,

to the clerk of the court, ¢tf--apprepriate; or to an

administrative aqgency that issved a support order, that the

ehitdren child for whom a support ebiigatien order exists

are is receiving publie--assistanee services from the

department, then any support money paid--by--the--persen--or
persons—-responsibie--for--suppert-as-a-reantt-of-any-action
shati--be--paid--through———-the---support---enforcement—--and
estrtections—unit--of-the-department-of-revenue must be paid

to the department.”

Section 6. Ssection 40-5-206, MCA, is amended to read:
"40-5-206. Central unit for information and
administration -- cocoperation enjoined -- availability of
records. (1) The department shall establish a central unit
to serve as a registry for the receipt of information, for
answering interstate inquiries concerning deserting parents,
to coordinate and supervise departmental activities in
relation to deserting parents, and to assure effective
cooperation with law enforcement agencies.

{2) Po--effectuste--the--purposes—-of-this-sectieny-the

director-may-request-from-stater-county;-and-local--agencies
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all--information—-and-assistance-as-authorized-by-this-parts
Ali--statey--countyy--and--city-——-agenciesy-—-cfficers;——-and
empioyees—-shati--escperate--in--the-tecation-ef-parents-who
mave--abandoned--or--deserted--or--are--faiting--to--aupporte
children--recetving-—-public-—-assistance-and-shatt-oen-request
suppty-—-the--department--with--ati---tnformatien---avartabie
relative——-to-—-the--itesecationy~--income;—-and--property--of-the

parentss If services are provided to a child under this

part, the department may request and all state, county, and

city agencies, officers, and employees must provide on

request any information concerning the location, income, and

assets of an cobligor.

(3} Except as provided in 31-3-127, any records
established pursuant to the provisions of this section are
available only to the department, county attorneys, and
courts having jurisdiction in support and abandonment
proceedings or actions or agencies in other states engaged
in the enforcement of support of minor children as
authorized by the rules of the department and by the
provisions of the federal Social Security Act."

Section 7. sSection 40-5-207, MCA, is amended to read:

"40-5-207. Department authorized ta enforce
maintenance awards. When If a judgment or order creating a
child support obligation also contains a judgment or order

for the support of a spouse or former spouse and-the--former
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spouse who is ‘the custodial parent of the child, the
dspartment may collect and enforce spousal support under
this part."

Section 8. Section 40-5-208, MCA, is amended to read:

"40-5-208. Medical support obligation enforcement, (1)
In aii-proceedings any proceeding initiated pursuant to this
part, the department shall require parents-ohiigated-to—-pay
chitd--suppart the obligor to secure and maintain health
insurance cowerage for each dependent child, at a cost not
to exceed 5% of net income, whenever such health insurance
is available through ¢&heér the obligor's employment.
However, if a couret-of-cempetent-jurisdiction-has-entered-an
su rt order estabiishing-a-eurrent-sapport-sbiigation-and
has-orderead-the-obligated--parent--to--secure-—and--matntain
heaith—insuranee~cevefage—fer—each—depeﬂdent—chiid7 has been

entered that also orders the obligor to secure and maintain

health insurance coverage for the child, the department

shall enforce the obligation as ordered by-the-esure,

{(2) If the department determines that an abligated
parent obligor has failed to maintain health insurance
coverage required by the a_ support order of-a-court-of
competent-Jurisdiceion-or-an-administrative-ageney-empowered
to-enter-such-order,it may issue a notice commanding the
parent obligor to appear at a hearing held by the department

and show c¢ause why a sum of not more than $100 should not
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be assessed for each month health insurance coverage is not
secured or maintained. If the department finds, after

hearing or the obligor's failure to appear, that the obligor

has not secured or maintained health insurance coverage has

nat—-been-secured-eor-maintained in accordance with the eeure
or-administrative support order, the department may assess
against the ebiigated-parent obligor not more than $100 for
each month health insurance coverage has not been secured or
maintained. Such amounts may be enforced by warrant for
distraint provided for in 40-5-241.

{3} Whenever—-an-obiigated-parent If an obligor who has
been served with notice under this section appears before
the department and shows that health insurance coverage in
accordance with the eeurt-er-administrative support order:

(a) has been secured and maintained continuously since
the date of the order, the department shall dismiss the
pending action; or

(b) has not been secured or continuously maintained
but such coverage is presently in effect, the department
shall suspend the pending action for a period of 12 menths.

(4) At the end of the suspension period, the
department may aschedule a hearing. If at this hearing the
department finds that during the suspension period health
insurance coverage:

(a) has been continuously maintained, the department

-16- SB 42
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shall dismiss the pending action and the obtigated--parent
obligor will not be assessed under this section; or

(b} has not been continuously maintained, the
department may enter a final order requiring the obiigated
parent obligor to pay the sum assessed in accordance with
this section for each month coverage was not maintained.

{5) Any amounts collected pursuant to this section
must be returned to the general fund to help offset
expenditures for medicaid."

Section 9. section 40-5-213, MCA, is amended to read:

"40-5-213. PFinancial statements by parent—-whose
absence-—is--basis--ef--application--fer--publtiec--asstrstance
obligor —-- penalty. (1) BAny--parent-—-in—-the-state-whose
absence-is-the-basis—upen-which-an-apptication-ts-£f+ted-—for
public--pasiscance-—-on--behatf--of--a--chitd--sha¥} If the

department is providing child support enforcement services

under this part and has reasonable cause to believe that a

support obligation is owed, an obligor, upon written

request, shall complete a statement, under oath, stating the
obligor's:

(a) of-hts current monthly incomesy;

{b) his total income over the past 36 monthsy;

{c) the number of dependents for whom he the obligor
is providing supportr;

(d) the amount he the obligor is contributing
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reguiarty toward the support of aii--children--for-whem

application-for—such-assistance-+s-made; a__child for whom

the department is providing services;

{e) bhis current monthly living expensesy; and

{f) all other information pertinent to determining-his
abiltity--to--suppert--his--chitdrens-—-Fhe-statement-shati-pe
provided-upon-a-demand-made-by-the-depactment-If-assistance
based-upon-the-appticatran—-its--granted--on--behatf--ofé--the
chitds--additienalt--statements-shati-be-£fited-as-required-by
the-department-untii—-the-chiid-is-ne-tonger-receiving-pubite

assistance the obligor's financial condition,

{2) The department may require additional financial

statements from the cbligor during the pericd the department

is providing services to the child.

€2¥(3) Failure to comply with this section is a
misdemeanor.”

Section 10. section 40-5-221, MCA, is amended to read:

"40-5~221. Debt to state by natorat--or---adoptive
parents cobligor -~ limitations. (1) Except as provided in
subsection (2), any payment of public assistance money made
te or for the benefit of any-dependent-chiid-or-chitdren a
child creates a debt due and owing the state of Montana by
the responsiblie-parent-or-parents obligor in an amount equal
to the amount o©f public assistance money so paid. In the

case of an gbligor who is an adoptive parent er-parents, ne
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a debt for public assistance paid may not accrue prior to
the date of adoption.

(2) Where-—there--has--bheen--a--district--coure--order
eatabiished;--the--debt--shati--be--limtted--to-—-the--ameunt

provided-for-by-the-orders If a support order has been

entered, the support debt created by this section may not

exceed the amount of the order,

{3) Where If a child has been placed in foster carery
and a written agreement for payment of support has-been
entered-into-by-the-reaponsibie--parent--ar--parents exists

between the obligor and any state agency, the support debt

shati-be is limited to the amount provided for in the
agreement. However, if a eourt support order fsr-suppert is
or has been entered, the provisions of the order shai}
prevail over the agreement.

(4) The department shall adept rules based on ability
to pay., with respect to the level of support to be provided
for 1n such agreements or modifications of such agreements
based on changed circumstances.

({5) The department may establish and collect a debt

created under this section in a proceeding that is in

addition to and independent of the subrogation created by

40-5-202(7) and the assignment under 53-2-613."

Section 11. section 40-5-222, MCA, is amended to read:

“40-5-222. Support debt based upon subrogation-to-or
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assignment-of-judgment support order -— notice -- content
contents -—action to collect. (1} The department may issue a
notice of a support debt accrued or accruing based upon
subrogation-to-or-assignment—of-the-judgment—-created--by--a
district--eourt a support order. The notice may be served
upen the debter obligor in the manner prescribed for the
service of a summons in a civil action in accordance with
the provisions of the Montana Rules of Civil Procedure,
demanding payment within 38 20 days of the date of receipt.

(2) The notice of debt shall include:

(a) a statement of the support debt accrued ar
accruing, computable on the amount required to be paid under
any diskricet~ecurt support order to-which-the-department-is
subrogated-er-has-an-assigqned-itnterest;

(b) a statement that the property of the debtor is
subject to collection actijon;

{c) a statement that the property 1is subject ¢to
distraint and seizure and sale;

{(d) a statement that the net proceeds will be applied
to the satisfaction of the support debt:; and .

(e) a statement that the debter obligor is entitled to
a fair hearing.

{3) Action to collect the asubrogated--or--assigned
support debt by distraint and seizure and sale shaii--ba is

lawful after 30 20 days from the date of service upan the
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debter obligor or 36 20 days from the receipt or refusal by
the debtor of the notice of debt,

(4) Within 20 days of the date of service of notice of
support debt, the debtor obligor'may request a fair hearing
as provided in 40-5-226."

Section 12. sSection 40-5-223, MCA, is amended to read:

"40-5-223. Notice of support 1liability based upon
payment of public assistance -— notice -- contents —-
collection warrant —— fair hearing. (1) In the absence of a
district court order the department may issue a notice of a
support liability accrued or accruing based upon payment of
public assistance to or for the benefit of any-dependent
child-or-children a child.: The notice of liability shali
must be served upon the reasponsibie-parent obligor in the
manner prescribed for the service of summons in a civil
action, in accordance with the provisions of the Montana
Rules of Civil Procedure.

{2) The notice of liability shall include:

(a) a statement of the support debt accrued or
accruing, computable on the basis of the amount of public
assistance previously paid and to be paid in the future;

{b) a statement of the amount of the monthly public
assistance payment;

{c) a statement of the name of the rectiptent obligee

and the name of the child or children for whom assistance is
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being paid;

(d) a demand for immediate payment cf the support debt
or, in the alternative, a demand that the responsible-parent
obligor make answer within 38 20 days of the date of service
to the department stating defenses to 1liability under
40-5-221;

(e} a statement that if no answer is made on or before
38 20 days from the date of the service the support debt
shatl must be assessed and determined subject to computation
and is subject to collection action;

(E) a statement that the property of the respoensibie
parent obligor will be subject to distraint and seizure and
sale.

{3) If no answer is had by the department to the
notice of liability on or before 38 20 days of the date of
service, the support debt shait must be assessed and
determined subject to the computation and the department may
issue a warrant for distraint authorizing a collection
action under this part.

(4) 1If the respensibte-parent obligor, within 36 20
days of the date of service of notice of liability, makes
answer to the department alleging defenses to liability
under 40-5-221, the reaponsible-parent obliger may receive a
fair hearing pursuant to 40-5-226. The decision of the

department in the hearing ahait must establish the obligor's
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cbiigﬁtion of~the-responsible-parent, if any, for repayment
of public assistance funds spent to date as an agsessed and
determined support debt.”

Bection 13. Section 40-5-224, MCA, is amended to read:

"40-5~224. Finding of support liability based upon
paywent of public assistance -- warrant for distraint --
bond to release warrant -- action to collect. (1) If the
department reasonably believes that the parest obligor is
not a resident of this state or is about to move Ffrom this
state or has concealed himself, absconded, absented himself
or has removed or is about to remove, secrete, waste, or
otherwise dispose of property which could be made subject to
collection action to satisfy the support debt, the
department may issue & warrant for distraint pursuant to
40-5-241 during the pendency of the fair hearing or
thereafter, whether or not appealed. No further action may
be taken on the warrant until final determination after fair
hearing andfer or appeal. The department shall in-such-cases
make and file in the record of the fair hearing an affidavit
stating the reasons upon which the belief is founded. The
responsible-parent gbligor may Eurnish a bond, not to exceed
the amount of the support debt, during pendency of the
hearing or thereafter, and in such case warrants issued
shaltt must be released. If the decision resulting from the

hearing 1is in favor of the responsible-parent obligor, ail
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warrants issued shaii must be released.

(2) The department may commence action under the
provisions of this part to collect the support debt on the
date of issuance of the decision resulting £from the
hearing."”

Section 14. sSection 40-5-225, MCA, is amended to read:

*40-5-225. Notice

and-———finding of financial

responsibility of-responsibie-parent —— temporary and final

support obligations -- administrative procedure. {1) (a) ¥n

tteu-of-the-procedures-provided-in--46-5-223-~-and--48-5-2245

¢he In the absence of a support order, the department mayy

in-the-abssnce-sf-a-—-district--court--erdery serve on-—the

respsnsibie--parent an cbligor with a notice and-finding of

financial responsibility alleging a child's need for support

and the amount of the need and requiring a--responsibile

parent the obligor to appear and show cause at a hearing
held by the department why the finding-of-itabitity-and--the
amount——of--suppert-—liabitity-shouvid-net-be-finatiy-ordered

obligor should not be finally ordered to pay the amount

alleged in the notice. This-notice-and-finding-shati-relate

to-the-support-debt-aecrued--or--accruing--—under--thia--part
andsor——Pitie--S53y-chapter-47-¢ncinding-pertedic-payments—to
be-made-in-the-future-fer-the-period-of-time--any--child--of
the-responsibie-parent-ts—in-need:-FPhe-hearing-shati-be-held

pursuant-to-this-part-and-the-suies-of-the-department;-which
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shail-provide-fer-a-fatr—heartngs

{b) The notice must state:

{i) the names of the obligee and child;

{ii) the amount of current and Future support to be

paid each month for the child;

{iii) that if the obligor does not file a written

answer within 20 days from the date of service or refusal of

gervice, the amount in the notice must be finally ordered;

(iv) that the obligor is entitled to a fair hearing

under 40-5-226.

(2) Fhe-nstiece-and-finding-of-financtal-responatbiiity
shati--be—-served--in--the--same--manner--prescribed-for-the
service-sf-a-summons-in-a-civil-acttons-in--accordance--with
the--provisions-of-the-Montana-Rules-ocf-€ivili-Procedures-Any
responsible-parent-wha-objects-to-ati-or--any--part--of--the
natice-and-£finding-shati-have-the-right-for-not-more-than-30
days--from--the--date~-of--service-—to--requeat-in-weiting-a
hearing;—notice-of-which-shati-be-served-upon-the-depattment
personatiy-or-by-registared-or-certified-matt+-if-ne-reguese
is-made;-the-netice-and-finding-cf-financiai--responstbiticy
becomes-finatz:-Ff-a-requese-ta-made7-the-execution-cf-notice
and--finding--ef--Efinancial--responaibiitty-—shalti-be-stayed
peading-the-decision-on-such-hearing-eor-any-direct-appeai-te

the-courts—froam-the-dectasrons If, prior to the service of

the notice under this section, the department has
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information concerning the obligor's financial condition,

the department's allegation of the obligor's monthly support

responsibility must be based on the scale of sugqgested

minimum contributions under 40-5-214. If such information is

unknown to the department, the allegations of the obligor's

monthly support responsibility must be based on the greater

of:

{a) the amount of public assistance payable under

Title 53, chapter 4; or

{b) the alleged need.

{3) Phe-notice-and-finding-of-financiat-respenstbittey
shaii-ineiundes

tay--the-—-—amount--the--department--has--determined--the
respensible--parent——owes;-—the--suppert--debt--acecrued-—-or
accruingy;-and; -as-apprapriste;-the-amount-te-be-paid-thereon
eaeh-monthy-atl-computable-oan-the~basis-of-the-amount-of-the
montihly-—-pubite--assistance—-paymene-previcousty-paid-or-need
atteged-and-the-abitikty-of-the-respensibie-parent-to-pay-ait
ar-any-portion-of-the-debt;

thy--a-skatement—-of-—-the-——name--ef--the--recipient--as
enatadian--and--the-name-of-any-chttd-for-whom-asststance-ta
being-patd-er-nesd-is-atteged;-or-a-statement-of-the-—gmeunt
af-~-periedic—-frbure—-support--payments—-fer-which-finaneciat
responsibitiey-is-founds

tey——a-statement-that-the-respsnaibie-parent-may-obiece
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to-ati-or-any-part-of-the-notice-and-finding-and--request--a
hearing--to-shew-cause-why-he-shoutd-not-be-determined-to-be
tiabte-for-any-or-ati-of-the-past-and-future-debt~determined
and-the-amount—to-be-paird-thereons
tédy-—a-statement-that-if-the-responsible--parent--faits
to--request-—a-hearingr-the-suppore-debt-and-payments-—stated
in-~-the-—-notice-—and-—-finding;—-inetuding--periedic--suppore
payments-—-in—--the-future;-shaii-be-gssessed;-determined;-and
ordered-hy-the-department-and-that-this-debt-is--snbjeet--to
estieckion-actions
tey-—a-—statement--that——the--preperty--sf——the-debtors
without-further-advance-natice-or-herring;-witi--be-——subjeet
to--diatraint--and--seizure-and-saie-to-matisfy-the-debts If

the obligor chijects to the notice, the obligor shall file a

written answer with the department within 20 days from the

date of service or refusal of service. If the department

receives a timely answer, it shall conduct a fair hearing

under 40-5-226. If the department doces not receive a timely

answer, it shall order the cobligor to pay the amount stated

in the notice.

{4) (a) If a support action is pending in district

court and a temporary or permanent support obligation has

not been ordered, the department may issue to the obligor a

notice of temporary support obligation.

{b) The notice must contain:
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{i) the names of the child and the person or agency

having the custodial care of the child;

{ii) an amount for temporary monthly support determined

as provided in subsection (2);

{(iii) a statement that the obligor may request a

hearing at which the obligor may show that a different

support amount is appropriate or that establishment of a

support obligation is inappropriate under the circumstances.

The hearing must be conducted in accordance with the

procedures of 40-5-226.

{iv) a statement that a bearing must be requeste in

writing within 10 days of receipt of the notice ar the order

for _a temporary support order will be entered in the amount

stated in the notice; and

{v}) a statement that the temporary support order will

terminate upon the entry of a district court support order.

If the district court order is retroactive, any amount paid

for a particular period under the temporary support order

must be credited against the amounts due under the district

court order for the same period, but excess amounts may not

be refunded. If the district court determines that a

periodic support obligation is not proper, any amount paid

under the temporary support order must be refunded to the

obligor.
(5) (a) If a temporary support order is entered or if
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proceedings are commenced under this section for a married

obliqor, the department shall vacate any support order or

dismiss any proceeding under thig part if it finds that the

parties to the marriage have:

(i) reconciled without the marriage having been

dissolved;

{ii) made joint application to the department to vacate

the order or dismiss the proceeding; and

(iii) provided procf that the marriage has been

resumed.

(b) The department may not vacate a support order or

dismiss a proceeding under this subsection (5) if it

determines that the rights of a third person or the child

are affected. The department may issue a new notice under

this section if the parties subsequently separate.

(6) Any notice of financial responsibility and the

notice of temporary support obligation must be served in the

same manner prescribed for the service of a summons in civil

action in accordance with the Montana Rules of Ciwil

Procedure.”

Section 15. sSection 40-5-226, MCA, is amended to read:
®40-5-226. Administrative hearing -- nature -- place
-- time —- dJeterminations -— failure to appear -- entry of

£indings final decision and order. (1) The administrative

hearing is defined as a "contested case".
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{2) Pme At the discretion of the hearing cfficer, the

administrative hearing may be held:
{a) in the county of residence or other county

convenient to the responsibie-parent obligor or aobligee; or

(b) in the county in which the department or any of

its offices are located.

{(3) If a hearing 1is reguested, it shat}* must be
scheduled within 38 20 days.

(4) The hearing officer shall determine the liability
and responsibility, 1if any, of the atleged--reapenaibie
parent obligor under 48-5-22%¥~and-shali-atso-determrne-the
ameunt-of-pericdte-payments—to-—-be--made—-to--satiafy--pastsy
present;-or-futnure-liabtirey-under-498-5-223s-in-making-these
determinationsj-~the—-hearing--officer—-shatri-inetnde-tn-his
consideration-the-scate-cf-suggested-—mintmum—-contributions

adopted--under—-46-5-234 the notice and shall enter a final

decision and order in accordance with such determination.

(5) If the responsibte-parent obligor fails to appear

at the hearing or fails to timely request a hearing, npon-a&

showing-2f--vatid--serviece; the hearing officer, upon a

showing o©f wvalid service, shall enter a decision and order

declaring the suppert-debt--and--payment--previsions amount
stated in the notice and-finding-of-financiai-responsibiliity
to-—bhe-—-assessed;—-determined;-—and--subject--to-—cottectieon

actions—-Within--38--days--of--entry-——of--the---order;-——-the
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reaponsibie-parent-may-petition-the-department-te-vacate-the
order-upon-a-showing-of-any-ef-the-grounda-enumerated—-in-the
Mentana-Rutes-cf-€ivit-Procedure to be final.

{6) In a hearing to

determing financial

responsibility, the monthly support responsibility must be

determined in__accordance with the evidence presented and

with reference to the scale of suggested minimum

contributions under 40-5-214. The hearing officer is not

limited to the amounts stated in the notice.

¢63(7) Within X0 days of the hearing, Phe the hearing

officer shally—-within--20-—-days--ef--the--hearingy enter
#indings;-conctusions; -—and-—a--finat--decision--determining
ttabiiity--and-responsibility-and/or-future-periedie-support

payments a final decison and order. The determination of the

hearing officer emtered-pursvant-to-this--section--shati--be
entered——as-nn~-ordef——nniesa——such——fiadinga-ure-sct-aaide
parsuant-te-40-5-253-and-shali-Iimit-che-support-debt--under
48-5-221-te-the-amounta-stated-in-the-decision constitutes a

final agency decision, subject to judicial review under

40-5-253 and the provisions of the Montana Administrative

Procedure Act.

t74(8) Phe--decisien-establishing-tiabiiity-and-future
periedie-support-payments-is--superseded--upon--entry--of--a
district--court-order-for-support-to—the-extent-the-diskrict

court-erder--is--inconsistent-~with--the--hearing--oardes--or
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decisiens~-in--the--absenece-—-of--a--district-court-order—the
respensible-parent-may-petition-the-department-for--issuanece
ef--an--order-to-appear-and-show-cause-based-cn-a-shewtng-of
good-cause-and-materiai-change-cf-cireunmstances-—to--require
the-—other—-party--te-appear-and-shew-cause-—why-the-decisaten
previouaty-entered-shoutd-net-be-prespectiveiy-modified--Phe
order-to-appear-and-show-cause—together-with-a-eopy-~cf~--the
affidavit-—upon--which-the~order-is-based-shati-be-served-by
the-petitioning-party-on-the-nenmoving-parey-in-—tre--manner
of--a-summons-in—a-civit-actionv-A-hearing-shati-be-set If a

support order is established under this part, any party may

file a verified petition with the department alleging facts

constituting a material change of circumstances. Upon the

filing of such petition, the department shall issue an order

to the nonpetitioning party to appear and show cause why the

decision previously entered should not be prospectively

modified., The order to appear and show cause, together with

a copy of the verified petition, must be served by the

petitioner upon all other parties in the manner provided by

this part. Upon receipt of proof of service, the department

shall schedule a hearing nct less than 15 or more than 30

days from the date of service, unless extended for good
cause shown, Prospective modification may be ordered but
only upon a showing of good cause and material change of

circumstances.
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t8y--Fhe-department;-in-~tta-~originat--determinationsy
and--the--hearing-officer;-in-making-determinations-based-on
abjections-to-originai-determinations--sr-—on——-petittons--to
modifys—--shati---consider--the--standards——promiutgated--for
determination-of-support-payments-used-by-the-distrier-court
ef-the-county-of-residence-of-the-vesponsibie-parentx

(9) Pebts A support debt determined pursuant to this
sectiony--acerued-and-not-paitdy-rre is subject to collection
action under—this-part without further necessity of action
by the hearing officer.

{10) A support debt or a support responsibility

determined under this part by reason of the obligor's

failure to request a hearing under this part or failure to

appear at a scheduled hearing may be vacated, upon the

motion of an gbligor, by the hearing officer within the time

provided and upon_a showing of any of the grounds enumerated

in the Montana Rules of Civil Procedure.”

Section 16. Section 40-5-241, MCA, is amended to read:

"40-5-241. Warrant for distraint. (1) ®Phirty-one
Twenty—one days after receipt or refusal of a notice of a
su rt debt wunder provisions of 40-5-222 or 3% 21 days
after service of notice of a support debt or as otherwise
appropriate under the provisions of 40-5-223 and 40-5-224,

the department may issue a warrant for distraint based on

the amount of the support debt.
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(2) The warrant is subject to the provisions of this

part and the provisions of 15-1-701, 15-1-704, 15-1-708, and
15-1-709, with references to "tax" taken «on mean "support
debt" and references to "taxpayer" taken to mean Upersen
owing-the-support-debt®;-as-wett-as-the-provisions——of—-this
part "obligor"."

Section 17. Section 40-5-242, MCA, is amended to read:

"40-5-242. Civil liability upon failure to comply with
warrant or to honor assignment of wages. Shewid-any-persons;
firm;-corporation;—assseiatieny—-potiticat--anubdivisiony--or
éepartment--of--the-state-feil-or-refuse-to-detiver-property
pursuant—to-the-order;-or-after-actual-notice-of-fiting-ef-a
support-iteny;-pay-overy-release;-sell;-transfer;-—-or-—convey
real--or--personat--preperty-subject-te-a-suppert-tien-te-or
for-the-benefit-of-the-debter-or-any-sther-persens--or—-£fait
or-refuse-to-surrender-upon-demand-preperty-distrained-under
48-5-241--or--fatl-or-refuse-to-honer-an-assignment-sf-wages
presented-~by--the~—-departments———the a person, firm,
corporation, association, political subdivision, or
depattment of the state is liable to the department in an
amount eqgual to 100% of the value of the support debt whieh
that is the basis of the distraint or assignment of wages or
the value of the distrained property, whichever is less,
together with costs, interest, and reasonable attorney fees,

if the person or entity:
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{1} fails or refuses to deliver property pursuant to

the order;

{2) pays over, releases, sells, transfers, or conveys

real or perscnal property subiect to a support lien, to or

for the benefit of the obligor, after the person or entity

receives actual notice of filing of the support lien;

{3) failg or refuses to surrender upon demand property

distrained under 40-5-241; or

{(4) fails or refuses to honor an assignment of wages

presented by the department.”

Section 18. Section 40-5-243, MCA, is amended to read:

"40-5-243. Release of excess to debter obligor.
Whenever If any person, firm, corporation, asscciation,
political subdivision, or department of the state has in its
possession earnings, deposits, accounts, or balances in
excess of the amount of the debt claimed by the department
plus $100, that persony--firmy;-—-eorporationy--assestationy
poiitical--subdivisiony-er-department—of-the-state or entity
mayy-witheut-tiabitity-under-thia-—part; release the excess

to the debtor obligor without liability under this part."

Section 19. Section 40-5-244, MCA, is amended to read:
"40-5-244. Banks and savings and loan associations --
service effective only as to branch office served. In the
case of a bank, bank association, mutual savings bank, or

savings and lean association maintaining branch cffices,
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service of any notice or document authorized by this part is
only effective as to the accounts, credits, or other
personal property of the debtoer obligor in the particular
branch upon which service is made.”

Section 20. sSection 40-5-246, MCA, is amended to read:

"40-5-246. Release of distraint and return of seized
property —— effect. ®he At any time, the department may ate
any--time release a distraint on all or part of the pioperty
of the debter obligor or order the return of seized property
without liabilitys if assurance of payment is determined to
be adequate by the department or if the action will
facilitate the collection of the debt. The release or return
does not operate to prevent future action to collect from
the same or other property.”

Section 21. Section 40-5-251, MCA, is amended to read:

"40-5-251. Debt payment schedule, The At any time

after notice to the obligor, the department may at-any—-time

aftar—-notice-to-the-debter set or reset a level and schedule
of payments to be paid upon the debt consistent with the
income, earning capacity, and resources of the debter
cbligor."
Section 22. section 40-5-252, MCA, is amended to read:
*40-5-252, Interest on debts due -~ waiver. (1}

fntereat The department may cgollect interest on any support

debt due and owing to the-department it at the statutory
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interest rate payable on judgments recovered in the courts
of this state under--48-5-223--may--be--cotitected--by—-the
department.

{2) No provision of this part may be construed to
require the department tc maintain interest balance due
accounts.r-and-interest-may-be-waived-by-the-departmenty The

department may waive interest if waiver would facilitate the

collection of the debt."
Section 23. section 40-5-253, MCA, is amended to read:

*40-5-253. Administrative findings and order --

administrative remedies -- judicial review. (1) It is the

intent of this part that administrative findings and orders
be subject to judicial review, but that administrative
remedies must be exhausted prior to judicial review. The
administrative procedures described in this part are subject
to review in the appropriate district court. Such review
shat¥ must be conducted pursuant to the Montana
Administrative Procedure Act. Upen a showing by the
department that administrative remedies have not been
exhausted, the district court shall refuse review until such
remedies are exhausted.

{2) Nothing in this part may be construed to abridge
or in any way affect the defendantis obligor's right to
counsel during any and all judicial or administrative

proceedings pursuant to this part."
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Section 24. sSection 40-5-254, MCA, is amended to read;
"40-5-254. Statutory limitations. Bebts Support debts
ensuing as a result of determinations made through the
administrative procedures described in this part are subject

to statutory 1limitations as set forth in Title 27, chapter

z.

Section 25. section 40-5-255, MCA, is amended to read:

"40-5-255. Charging off child support debts as
uncollectible. (1} Any support debt due the department from
a-responsibie-parent-or-former-spouse an obligor, which debt
the department determines uncollectible, may be transferred
from accounts receivable to a suspense account and cease to
be accounted as an asset. #n-the-event If a warrant for
distraint has been filed and the support debt has
subsequently been charged off as uncollectible, the
department shall issue a release of lien.

(2) At any time after 6 years from the date a support
debt was incurred, the department may charge off as
uncollectible any support debt upon which the department
finds there is no available, practical, or lawful means by
which the support debt may be collected. No proceedings or
action under the provisions ¢f this part may be begun after
expiration of the 6-year period to institute collection of a
support debt, Nothing herein may be construed to render

invalid or nonactionable a warrant for distraint filed with
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the clerk of court prior te the expiration of the &-year
period or an assignment of earnings executed prior to the
expiration of the 6-year periecd.”

Section 26. section 40-5-257, MCA, is amended to read:

"40-5-257. Assigument of earnings to be honored —-
effect. (1) Any person, firm, corporation, assoeciation,
political subdivision, .or department of the state employing
a-person-ewing-a-support-debt-or-obligatten an cbligor shall
heneor, accorfling te its terms, a duly executed assignment of
earnings, whether executed voluntarily or pursuant to eourt
a support ordery presented by the department as-a-pian-te
satisfy-~or--retire~-a-—-suppart--debt-—or--obligation. This
requirement to honor the assignment of earnings and the
assignment of earnings itself¥ .are applicable whether the
earnings are to be paid presently or in the future and
continue in force until released in writing Dby the
department .

{2) Payment of money pursuant to an assignment of
earnings presented by the department serves as full
acquittance under any contract of employment. The state
shall defend and hold harmless any action taken pursuant to
the assignment of earnings. The department shaii-be is
released from liability for improper receipt of money under
an assignment of earnings upon return of any money sco

received."”
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SECTION 27. SECTION 40-4-208, MCA, IS AMENDED TO READ:

“40-4-208. Modificatien and termination of provisions
for maintenance, support, and property disposition. (1)
Except as otherwise provided in 40-4-201(6), a decree may be
modified by 2 court as tc maintenance or support only as to

installments accruing subsequent to actual notice to the

parties of the motion for modification.

(2) (a) Whenever the decree proposed for modification
does not contain provisions relating to maintenance or
support, modification under subsection (1) may only be made
within 2 years of the date of the decree.

{b) Whenever the decree proposed for modifjication
contains provisions relating to maintenance or support,
modification under subsection (1} may only be made:

{i) wupon a showing of changed circumstances so
substantial and continuing as to make the terms
uncenscionable; or

(ii) upon written consent of the partiest; or

(iii} upon application by the department of revenue,

whenever the department of revenue is providing services

under Title IV-D of the federal Social Security Act. The

support obligation must be modified, as appropriate, .in

accordance with the guidelines promulgated under [section 3

of Senate Bill No. 129]. A modificaticn under this

subsection may not be made within 12 months after the

—40~ SB 42



10
11
12
13
14
15
186
17
18
19
20
21
22
23

24

25

SB 0042703

eatablishment of the order or the most recent modification.

{3) The provisions as to property disposition may not
be revoked or modified by a court, except:

{a) upon written consent of the parties; or

{b) if the ccurt finds the existence of conditions
that Jjustify the reopening of a judgment under the laws of
this state,

(4) Unless otherwise agreed in writing or expressly
provided in the decree, the obligation to pay future
maintenance is terminated upon the death of either party or
the remarriage of the party receiving maintenance,

(5) Unless otherwise agreed in writing or expressly
provided in the decree, provisions for the support of a
child are terminated by emancipation of the child but not by
the death of a parent cbligated to suppert the child, When
a parent gbligated to> pay support dies, the amount of
support may be modified, revoked, or commuted to a lump-sum
payment, to the extent just and appropriate in the
circumstances,"

NEW SECTION. Section 28. Extension of authority. Any
existing authority to make rules on the subject of the
provisians of [this act] is extended to the provisions of

[this act].

NEW SECTION. SECTION 29. COQRDINATION INSTRUCTION.

IF (SECTION 3 OF SENATE BILL NO. 129] IS NOT PASSED AND
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APPROVED, [SECTION 27 OF THIS ACT} IS VOID.

NEW SECTION. Section 30. severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of ([this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications,

-End-
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