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INTRODUCED BY
';7adif:7
A BILL FOR AN ;LT ENTITLE "AN ACT TQ ESTABLISH AN
AGRICULTURAL CHEMICAL GROUND WATER PROTECTION PROGRAM TQ BE
ADMINISTERED BY THE DEPARTMENT OF AGRICULTURE AND THE
DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES; TO REQUIRE
ESTABLTISHMENT OF AGRICULTURAL CHEMICAL GROUND WATER QUALITY
STANDARDS; TO PROVIDE PFOR GROUND WATER MONITORING AND
AGRICULTURAL CHEMICAL GROUND WATER MANAGEMENT PLANS; TO
PROVIDE FOR ENFORCEMENT AUTHORITY, COMPLIANCE ORDERS, AND
PENALTIES; TO DIRECT THE DEPARTMENT OF HEALTH AND
ENVIRONMENTAL SCTENCES TGO AMEND CERTAIN RULES IMPLEMENTING
THE WATER QUALITY ACT; TO ESTABLISH ADDITIONAL FEES FOR
REGISTRATION OF PESTICIDES BAND PERTILIZERS; TO CREATE
AGRICULTURAL CHEMICAL GROUND WATER PROTECTION ACCOUNTS;

AMENDING SECTIONS 75-5-105, 75-5-301, 80-8-105, B0-8-107,

AND 80-8-305, MCA; AND PROVIDING A DELAYED EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill in
order to provide guidance to the department of agriculture
and the department of health and environmental sciences
concerning the administration of the provisions of the bill

and the adoption of rules.

lﬁvhkmmalqhmuucmmm

') @ -~

10
11
12
13
14
is
16
17
18
19
20
21
22
23
24

25

LC 1111/01

Because the departments share responsibility €or
certain duties established by the bill, the departments
shall coordinate their rulemaking efforts and whenever
possible adopt identical rules for the areas of shared
responsibility, including:

{1} ground water monitoring as authorized by [sectians
10 and 11};

(2) field and laboratory operaticnal quality
assurance, quality contrecl, and confirmatory procedures as
authorized by [sections 7, 10, and 1il}:

{3) maintenance of confidentiality of certain data as
required by [section 8]; and

(4) administrative civil penalties as authorized by
[section 22].

In adopting rules pertaining to quality assurance,
quality control, and confirmatory procedures, the
departments shall include the following:

{l) confirmation of analytical results by two
different analytical methodologies if two methodologies
exist; and

(2} either resampling and analysis within 30 days of
original sampling and analysis or splitting and analysis of
samples by two or more laboratories approved by the
department of agriculture and the department of health and

environmental sciences.

-2- INTRODUCED BILL
HB 757
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A monitoring program implemented by the department of
agriculture or the department of health and environmental
sciences must be designed to enable the departments to make
the following determinations, as applicable, whether:

(L} the agricultural chemical has entered ground water
as a direct result of use according to its label or as a
result of misuse;

(2) the agricultural chemical has a reasonable
probability of entering ground water due to migration
through soil;

{3) the 1level of the agricultural chemical in the
ground water or its rate of migration through so0il is
increasing or decreasing with respect to standards and
interim numerical standards required by [section 9];

{4} the predictive procedures and data used to
establish the monitoring program are reliable; and

(5) the ground water has beneficial human or
environmental uses based on its classification.

The department of agriculture or the department of
health and environmental sciences shall give priority to
developing monitoring programs for agricultural chemicals
that the departments identify as likely to enter or as
having entered ground water based on predictive procedures
that provide a high degree of scientific certainty and that

are appropriate to the geographical areas where the
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agricultural chemicals are used.

If the department of health and environmental sciences
finds it necessary to issue compliance orders to a person to
clean up ground water that has been impaired by use of
agricultural chemicals in vioclation of Title 75, chapter S
or 6, it may, based on technical feasibility and economic
considerations, order the ground water to be cleaned up to a
level that is lower than the applicable standard or interim
numerical standard if the following findings are made:

(1) the agricultural chemical can be confined to
either the source, a specific property boundary, or the
defined areal extent of the agricultural chemical plume;

(2) the ground water will not be wused <for drinking
purpcoses or no health risks will exist at a level of cleanup
that is lower than the applicable standard or interim
numerical standard;

(3) the agricultural chemical will not cause other
ground water impairment; and

{4} the responsible party has agreed to comply with an
existing agricultural chemical ground water management plan
or a plan under development but not finalized by rule at the
time of the determination by the department of health and
environmental sciences.

The board of health and environmental sciences is

responsible for adoption of certain ground water quality

—4=
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standards for agricultural chemicals as required by [section
9]. The board shall adopt appropriate rules as necessary to
comply with the special requirements and considerations that
apply to the adoption of these standards as specified in
[section 91, including acquisition of current and
scientifically valid data from the United States
environmental protection agency (EPA) and other sources and
communications with EPA concerning the content and status of
promulgated federal standards, nonpromulgated federal
atandards, and other relevant EPA regulations and materials.

In adopting rules to regulate the adopticn of interim
humerical standards, the board shall include the following
criteria:

{1y use of any significant new and relevant technical
information;

{2) reliance cn valid scientific methodologies,
protocels, and procedures;

(3) priority consideration of information and evidence
that has been subjected to peer review, has resulted from
more than one study, and i1s consistent with other credible
medical or toxicological evidence; and

(4) consultation with the department of agriculture
and EPA regarding any assessmentg or conclusions EPA may

have made relative to available tcxicological information on

the agricultural chemical in question.
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The department of health and environmental sciences and
the department of agriculture shall cooperatively ensure
appropriate and timely notice to affected parties, including
the registrant of an agricultural chemical, concerning the
adoption of standards and interim numerical standards.

The department of agriculture is responsible for the
development of agricultural chemical ground water management
plans, The department shall adopt appropriate rules to
ensure compliance with the requirements of [section 12],
including procedures for the development of *the plans,
communication with sources of informaticon needed for the
plans, communication with citizens who may be affac:ed by
the plans, and criteria for ensuring that the content of the
plans meets the objectives of preventing ground water
impairment, minimizing the presence of agricultural
chemicals in ground water, and protecting present and future
peneficial uses of ground water as specified in {section
12]. The department of agriculture shall also adopt rules
specifying procedures for obtaining comments cn agricultural
chemical ground water management plans from the department
of health and envirconmental sciences, for adoption of
completed plans, and for making medifications to adopted

plans.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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NEW SECTION. Section 1. sShort title. [Sections 1
through 24] may be cited as the "Montana Agricultural
Chemical Ground Water Protecticn Act".

NEW SECTION. Section 2. Dpefinitions. Unless the
context requires otherwise, in [sections 1 through 24] the
following definitions apply:

{1) "Agricultural chemical" means any of the
following:

(a) a pesticide as defined in 80-8-102;

(b) an isomer, degradation, or metabolic product of a
pesticide; or

{¢) & commercial fertilizer as defined in 80-10-101.

{2) "Best management plans" and ‘"best management
practices” mean activities, procedures, and practices
established by the department of agriculture, in

consultation with the Montana state university extension
service, to prevent or remedy the introduction of
agricultural chemicals into ground water to the extent
technically and economically practical.

(3) "Beard" means the board of health and
environmental sciences provided for in 2-15-2104.

{4) “Confirmatory procedure" means a process for
verifying the detection of agricultural chemicals in water,
soil, and other related media.

(5) "EPA"™ means the United States environmental
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protection agency.

(6} "Ground water" means any water. of the state
occupying the voids within a geologic formation and within
the zone of saturation capable of vyielding sufficient
quantities of water to a well for beneficial use.

(7) "Ground water impairment™ means the alteration of
the physical, chemical, or biological properties of ground
water by an agricultural chemical, whether from discharge,
use, or introduction, that prevents or is likely to prevent
the present or future beneficial use of the ground water as
expressed by the ground water's classification.

(8} "Interim numerical gtandard" means a health-based
number that expresses the concentration of an agricultural
chemical allowed in ground water and that is adopted by a
rule of the board pursuant to [section 9(5) or (6)].

(9) "Margin of safety” means numerical margins that
are applied to the no observable effect level 1in an
agricultural chemical toxicology study and that are used by
the EPA to extrapolate data obtained from studies of animals
to humans, including sensitive individuals.

{10) "No observable effect 1level” means the highest
dose level of an agricultural chemical to which a laboratery
animal is exposed, per unit of body weight, at which no
effect 1is observed, as established by EPA's pesticide

registration process.



o o~ >

10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24

25

LC 1111/01

{11) "Nonpoint source" means a diffuse source of
agricultural chemicals resulting from activities of man over
a relatively large area, the effects of which must normally
be addressed or controlled by a management or conservation
practice,.

{12) "Nonpromulgated federal standard” means a health
advisory, suggested no observable effect level, suggested
maximum contaminant level, or suggested ground water residue
quidance level that 1is published but not promulgated by
regulation by EPA and that is a suggested measure of the
health risk represented by the concentration of an
agricultural chemical in water.

(13) "Numerical risk assessment" means a scientific
procedure used to measure the statistical probability of
human health rtisk assoclated with exposure to an
agricultural chemical.

(14) "Oncogenic potential" means the potential of an
agricultural chemical to cause tumors in laboratory animals
and the extrapclation of that potential to humans through
use of statistical models and other evidence.

{15) "Person" means any individual, group, Firm,
cooperative, corporation, association, partnership,
political subdivision, state or federal government agency,

or other organization or entity.

{16) "Point of standards application™ means the
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specific location in an acquifer where ground water gquality
and guantity are sampled, measured, evaluated, or otherwise
used by either the department or the department of health
and environmental sclences to implement the provisions of
[sections 1 through 24).

{17) "Point source" means a point source as defined in
75-5-103, 1including but not limited to chemical mixing,
loading, and storage sites and sites of agricultural

chemical spills.

(18) "Promulgated federal standard” means an
agricultural chemical maximum contaminant level as
established under the federal Safe Drinking Wate: Act, a

national primary drinking water standard, or an interim
drinking water regulation or other EPA regulation based on
federal law.

(19) "Registrant" means a person as defined in 80-8-102
and 80-10-101.

(20) "Standard" means the numerical value expressing
the concentration of an agricultural chemical in ground
water that presents a human health risk over a Llifetime of
consumption and that is adopted by a rule of the board as
required by [section 9].

(21) "Use" means any act of handling or release of an
agricultural chemlical or exposure of man or the environment

to an agricultural chemical, including but not limited to

-10-
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application, mixing, loading, storage, disposal, or

transportation.

KEW SecTION. Section 3. Policy. It is the publie
policy of this state to:

(1) protect ground water and the environment from
impairment or degradation due to the wuse of agricultural
chemicals;

(2)y allow for the proper and correct use of
agricultural chemicals that are valuable and necessary for
agricultural production and disease control;

{3) provide for the management of agricultural
chemicals to prevent, minimize, and mitligate their presence
in ground water, considering the use of the ground water,
and to provide special protection to high priority and
highly susceptible ground water; and

{4) provide for education and training of agricultural
chemical applicators and the general public on ground water
protection and agricultural chemical use.

NEW SECTION. Section 4. Administration. (1) The
department and the department of health and environmental
sciences shall administer [sections 1 through 24].

(2) The department of health and environmental
sciences is responsible for the establishment and
enforcement of agricultural chemical ground water standards

and interim numerical standards as authorized by [section
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9], ground water monitoring as authorized by ([sections 10
and 11], providing comments to the department during the
development of agricultural chemical ground water management
plans, conducting research as set forth in [section 7], and
related responsibilities set forth in Title 75, chapter 5.

(3) The department is responsible for the preparation,
implementation, and enforcement of agricultural chemical
ground water management plans as authorized by [sections 12
and 16 through 24], public education as authorized by
[section 6], ground water monitoring as authorized by
[sections 10 and 11], other duties related to promoting
research as set forth 1in {section 7}, and :&2lated
responsibilities set forth in Title 80, chapters 8 and 10.

(4) [Sections 1 through 24] do not limit the
department's responsibility to enforce agricultural chemical
label directions and prohibitions.

(5) The administration of [sectlons 1 throuagh 241,
including rulemaking and hearing functions authorized by
[sections 1 through 24], must be conducted in accordance
with the Montana Administrative Procedure Act, Title 2,
chapter 4.

NEW SECTION. Section 5. Rulemaking. (1) The hoard
shall adopt rules for the administration of [sections 1
through 24] for which the board and the department of health

and environmental sciences have responsibility, These rules

-12~-



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1111701

must include but are not limited to:

(a) standards and interim numerical standards for
agricultural chemicals in ground water as authorized by
[section 9]:

(b} procedures for ground water monitoring as
authorized by [sections 10 and 11};

(c} field and labeoratory operational quality
assurance, guality coentrel, and confirmatory procedures as
authorized by [sections 7, 10, and 11], which may include,
through adoption by reference,  procedures that have been
established or approved by EPA for quality assurance and
guality control;

(d) standards for maintaining the confidentiality of
data and information declared confidential by EPA and the
confidentiality of chemical registrant data and infeormation
protected from disclosure by federal or state law as
required by [section 8]; and

{e) administrative civil penalties as authorized by
[section 22].

{2) The department shall adopt rules necessary to
carry out its responsibilities under [sections 1 through
24). These rules must include but are not limited to:

{a) procedures for ground water monitoring as

authorized by [sections 10 and 11};

(b} the content and procedures for development of
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agricultural chemical ground water management plans,
including the content of best management practices and best
management plans, procedures for chbtaining comments from the
department of health and environmental sciences on the
pians, and the adoption of completed plans and plan
modifications as authorized by (section 12];

(c) standards for maintaining the confidentiality of
data and information declared confidential by EPA and of
chemical registrant data and information protected from
disclosure by federal or state law as required by [section
8];

{d)y field and laboratory operational Guailty
assurance, qguality control, and confirmatory procedures as
authorized by {sections 7, 10, and :il1], which may include,
through adopticn by reference, procedures that have been
established or approved by EPA for guality assurance and
quality control;

() ewmergency procedures as authorized by [section
20];

(E) procedures for issuance of compliance arders as
authorized by {section 18]; and

{g) procedures for the assessment of administrative

civil penalties as authorized by [section 22].

NEW SECTION. Section 6. EBducational programs. (1) The

department, In cooperation with the Montana state university
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extension service, shall develop and conduct appropriate
educational programs to promote the policy specified in
[section 3]. The department and the Montana state
university extension service may charge a fee for the
educational programs commensurate with the costs of program
development and administration.

(2} All fees collected by the department pursuant to
this section must be deposited in the state special revenue
fund. The department may spend the funds £for the purposes
set forth in this section.

(3) All fees collected by the Montana state university
extension service must be deposited in a special account
identified for this purpose. The extension service may spend
the funds for the purposes set forth in this section.

NEW SECTION, Section 7. Research. The department or
the department of health and environmental sciences may
promote, for the purposes described 1in [section 3],
cocperative ground water research programs with units of the
university system and associated agricultural experiment
stations, the burean of mines and geclogy, and other
appropriate agencies, organizations, and individuals.

NEW SECTION. Section 8. confidentiality. (1)  The
department and the department of health and environmental
sciences shall maintain the confidentiality of data declared

confidential by EPA and chemical registrant data and
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information protected from disclosure by federal or state
law.

(2} The department of health and environmental
sciences shall comply with the requirements of 75-5-105 and
the department shall comply with the requirements of
80-8-107 and 80-10-210, except as otherwise provided by this
section.

NEW SECTION. Section 9. Ground water standards. (1}
The board shall adopt standards and, as applicable, interim
nurerical standards for agricultural chemicals in ground
water. The standards must be the same as any pronelgated or
nonpromulgated federal standard established by EPA, although
the board may determine, pursuant to the reguirements of
subsection {7}, that an interim numerical standard different
from either a promulgated or nonpromulgated federal standard
is justified. Except as provided in subsection (7), if more
than one neonpromulgated federal standard exists for an
agricultural chemical, the board must adopt the most
recently established nonpromulgated federal standard,

(2} The ©board 1is not required te adopt a standard or
interim numerical standard for every agricultural chemical
registered in the state. The only standards and interim
numerical standards required are for those agricultural
chemicals:

fa) that are addressed by promulgated and

-16-
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nonpromulgated federal standards;

{b) the presence of which has been verified in ground
water as provided in [section 18]; or

{c) that the department and the department of health
and environmental sciences predict may appear in qround
water, in acceordance with the procedures and determinations
specified in {sections 10 and 11].

(3) Before either the department or the department of
health and environmental scilences provides monitoring
results or before either may order a person to conduct
monitoring and prior to the department taking an enforcement
action under {sections 1 through 24) or the department of
nealth and environmental sciences taking an enforcement
action wunder Title 7%, chapter 5, the board must have
established a standard or interim numerical standard for the
agricultural <chemical in question, except in emergency
situations as specified in [section 20] and 75-5-621, as
applicable.

{4) Trhe department may not develop and implement an
agricultural c¢hemical ground water management plan for a
particular agricultural chemical in accordance with {section
12] until a standard or interim numerical standard for that
chemical has been established by the board or until EPA
requires the development of an agricultural chemical ground

water management plan.
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(5) If no promulgated federal standard has been
adopted and no nonpromuligated federal standard has been
published for an agricultural chemical for which the board
is required to establish a standard or 1interim numerical
standard as specified in subsections ({2)(b) and (2){c}, the
department of health and environmental sciences shall
request EPA to establish a promulgated or nonpromulgated
federal standard. If the department of health and
environmental sciences determines that EPA cannot comply
with the request within 60 days. the board shall adopt an
interim numerical standard, provided that the board shall
review the interim numerical standard whenever EPA . prs  a
promulgated federal standard or publishes a nonpromuigated
federal standard for the agricultural chemical in question.

(6) The board may adopt an interim numerical standard
that is different from either a promulgated or
nonpromulgated federal standard, if there is significant new
and relevant technical information available that is
scientifically valid and that has not been considered by
EPA. The board shall review the interim numerical standard
when EPA revises the promulgated or nonpromulgated federal
standard for the agricultural chemical 1n guestion.

(7) In addition to «criteria the board considers
pursuant to rules adopted under [section 3] for the adoption

of standards, the board shall base any interim aumerical
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standard it adopts under elther subsection (9) or (6) on:

{a) a person weighing 70 kilograms and drinking 2
liters of water per day over a lifetime; and

{b)y EPA's conclusions regarding the no observable
effect level, including the margin of safety identified by
EPA when scientific data indicates oncogenic potential Ffor
the agricultural chemical and EPA has determined that a
numerical risk assessment is not justified, is
inappropriate, or does not serve as the primary
toxicolegical basis for regulation.

(B) ©Nothing in this section may interfere with the
board's responsibility to adopt rules and standards under
Title 75, chapter 6,

NEW SECTION. Section 10. Monitoring programs. (1) The
department or the department of health and environmental
sciences may conduct monitoring programs to determine:

(a) whether residues of agricultural chemicals are
present in ground water; and

(b) the likelihood of an agricultural chemical
entering ground water, if either department determines that
sufficient valid scientific data is available to reagonably
predict the behavior of a particular agricultural chemical
in the soil and ground water.

(2) The department and the department of health and

environmental sciences shall evaluate all information
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relating to this section that is received from any person
based upon standard procedures, protocols, and confirmatory
procedures established by rules. Information found to be
insufficient pbased on the adopted procedures and protocols,
including analytical results, may be used only for

informational purposes.

NEW SECTION. Section 11. Evaluation and use of

monitoring results. (1) When providing preliminatcy
monitoring results to ground water users or confirmed
monitoring results to the users or the public, the
departments shall also provide the applicable standard or
interim numerical standard.

{2) When monitoring results reveal the presence 2f an
agricultural chemical in ground water:

(a) the department of health and environmental
sciences is the lead department for determining health
risks; and

(b) the department is the lead department for
determining compliance with agricultural c¢hemical ground
water management plans authorized by [section 12} and with
agricultural chemical registration, use, and labeling
requirements and conditions pursuant to Title 80, chapters 8
and 10.

{3) The department and the department of health and

environmental sciences shall cooperatively evaluate the
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results of maonitoring programs authorized by [section 10] to
determine, as applicable:

(a) whether the presence cf an agricultural chemical
in ground water meets or exceeds:

(i) an established standard or interim numerical
standard at a point of standards application; or

(i1) any- reguirements associated with the
classification of the ground water;

{b) whether the conditions required by a specific
agricultural chemical ground water management plan as set
forth in [section 12] are appropriate or have been violated;

{c) the geographical or hydrogeological extent of the
agricultural chemical in the ground water; and

(d) whether there 1is a definite trend of increased
presence of the agricultural chemical in ground water based
on the percentage ¢f change in concentrations measured at a
single monitoring site or at different monitoring sites over
a reascnable period of time.

{4) Based on the results of monitoring, the department
and the department o¢f health and environmental sciences
shall implement appropriate actions specified in [sections 1
through 24} to mitigate any existing impacts of an
agricultural chemical found in ground water and to prevent

future impacts of an agricultural chemical that may be found

in ground water, in relation to human health, agriculture,

_21_

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1111/01

and the environment.

(5} The department may not undertake compliance and
enforcement actions authorized by [sections 1 through 24]
and the department of health and environmental sciences may
not undertake compliance and enforcement actions authorized
by Title 75, chapter 5, unless there is sufficient evidence
collected through:

(a) monitoring at a point of standards application or
through other investigations that reveal that a person using
an agricultural chemical or introducing or discharging the
chemical into ground water has wvioclated a provisicn af
isection 17)] or Title 75, chapter 5; or

(b) monitoring that reveals a significant proebability
for an agricultural chemical to enter ground water,

(6) Any acticns taken by the departments in accordance
with subsections (4) and (5) must be consistent with the
priocrity accorded to and the beneficial use <f the ground
water as expressed by 1its «classification. The type and
complexity aof the departments' actions may be more
comprehensive in situations involving higher ground water
classifications. Actions involving the lowest ground water
classification may be limited to minimizing further impacc
unless the departments jointly determine that the lowest
classified ground water will impair or is likely to impair

other state waters that have a higher classification,
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NEW SECTION. Section 12. Agricultural chemical ground
water management plans. (1) The department may develop and
implement a general state agricultural chemical ground water
management plan. This plan may include general program
elements set forth in [sections 1 through 24] and best
management plans and best management practices.

{2) Except as provided 1im subsection (10), the
department shall develop and implement agricultural chemical
ground water management plans specific ko particular
agricultural chemicals and to a defined geographical area.
Within available resources, the department shall prioritize
preparation of specific agricultural chemical ground water
management plans based on the following criteria:

{a) when the level of an agricultural chemical found
in ground water is at 50% of the standard or interim
numerical standard at a point of standards application and
is scientifically validated;

(b} when a definite trend of increased presence of the
agricultural chemical in ground water at a point cof
standards application is scientifically validated;

{c) when EPA proposes to suspend or cancel
registration of an agricultural chemical, prohibits or
restricts the chemical's sale or use in the state, or
otherwise initiates action against a chemical because of

ground water concerns and when EPA's action, restriction, or
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prohibition will be implemented unless the state develops an
adequate management plan; or

(d) when agricultural chemicals that possess or are
suspected of possessing properties that indicate potential
to migrate toc ground water are being applied on areas
underlaid by ground water that is vulnerable to impairment.

(3) The department may identify and designate persons
using an agricultural chemical that 1is addressed by a
specific agricultural chemical ground water nanagement plan
in the geographical area that is addressed by the plan.
Designated persons shall comply with the plan.

(4) 1In developing general and specific acr:.-uirural
chemical ground water management plans, the department shall
consider the current and potential beneficial use of the
ground water included in or affected by the plans as
expressed by the classification of the ground water. If the
ground water has not been classified, the department shall
consider it to be included in the classification
representing the highest quality of ground water until such
time as the ground water is classified by the board, and the
department may proceed to develop an agricultural chemical
ground water management plan as required by subsection (2).

{5} The department may reguest the board to classify
certain ground water and may coliect the data and

informaticn required by the beard to classify the ground
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water. If adequate technical data and financial resources
are available as determined by the board, the board shalil
classify ground water at locations as requested by the
department.

{6} A specific agricultural chemical ground water
management plan must include:

(a) requirements to prevent ground water impairment
that are based on ground water use, value, and vulnerability
and that address all applicable aspects of agricultural
chemical use: and

{b) requirements to prevent or minimize further
presence of the agricultural chemical in the ground water
and to provide protection for the present and future
beneficial use of the ground water.

(7) A specific agricultural chemical ground water
management plan may include but is not limited to the
following elements:

{a) 1identification of geographical areas where an
agricultural chemical may be used;

{b) ground water, scil, meteorclogical, and geclogical
characteristics;

(c) best management plans and best management
practices;

{d} identification of high priority ground water;

(e) certification, licensing, training, and education
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requirements for persons using agricultural chemicals;

{f) 1identification ¢of setback areas around water wells
where certain activities may be restricted;

{g) agricultural chemical application rates and timing
and related use criteria;

{h} alternative pest management techniques, including
integrated pest management;

(1) other requiremerts for pesticides, as set forth in
Title 80, chapter 8, and related rules and for fertilizers,
as set forth in Tit.e 80, chapter 10, and related rules: and

{J) EPA requirements.

(8) When develouping and implementing a specific
agricultural chemical ground water management plan, the
department shall consider the beneficial uses of the
agricultural chemical and shall consult with the Montana
state university extension service.

{9) Within available resources, the department shall
contact wusers of an agriculrural chemical and user groups
that will be subject to a general or specific agricultural
chemical ground water management plan to request their
recommendaticns concerning the development of the plan.

(10) The department is not reguired to develop or
implement a commercial fertilizer ground water management
plan until EPA implements a program to protect ground water

from fertilizers. Prior to the department implementing an
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agricultural chemical ground water management plan for a
commercial fertilizer, the department and the department of
health and environmental sciences shall determine the source
of the nitrate or other component of fertilizer present in
ground water. If the source (s not from the use of a
commercial fertilizer, the department may not implement this
section.

(11) The department shall adopt specific agricultural
chemical ground water management plans through rulemaking,
provided that the department may implement emergency plans
as set forth in 80-8-105(4) or as authorized by the Montana
Administrative Procedure Act, Prior to rulemaking, the
department shall provide t¢ the deparcment of health and
environmental sciences a copy of each proposed specific
agricultural chemical ground water management plan. A 30-day
period must be provided for the department of health and
environmental scliences to prepare comments on the plan.

(12) The department shall review agric¢ultural chemical
ground water management plans periodically to determine if
the requirements contalned in the plans need toc be modifled
based on new scientific data and information. Plan
modifications must be accomplished by rulemaking.

NEW SECTION. Section 13. pepartment of health and
environmental sciences to amend rules. The department of

health and environmental sciences shall amend Rules
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16.20.603, 16.20.1011, and 16.20.1012, Administrative Rules
of Montana, to define reasonable land, soil, and water
conservation practices to include point and nonpoint source
agricultural operations involving the use of agricultural
chemicals that are conducted in compliance with specific
agricultural chemical ground water management plans prepared
pursuant to [section 12} and to exclude those agricultural
operations from Montana ground water pellution control
gsystem permit regquirements.

NEW SECTION. Section 14. agricultural chemical ground
water protection accounts -~ acceptance and expenditure of
gifts, grants, and funds. (1) There is a depa:r went of
agriculture agricultural chemical ground water protection
special revenue account and a department of health and
environmental sciences agricultural chemical ground water
protection special revenue account within the state special
revenue fund established by 17-2-1062.

(2} Both accounts named in subsection (1) may receive
funds from any source as gifts, grants, cost-share funds, or
other funds designated £for agricultural chemlecal ground
water protection purposes.

{3) The department and the department of health and
envircnmental sciences may individually or jointly spend
funds received by their respective accounts for the purposes

authorized by [sections 1 through 24].
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NEW SECTION. Section 15. Special funding. (1) A fee
of $15 1s assessed for the registration of pesticides in
additicon to the fee imposed by B80-8-201(4}.

(2) A fee of $10 is assessed for the registration of
fertilizers 1in addition to the fee imposed by 80-10-201(1).
The additional fee must be used for the ground water
protection responsibilities of the department relating to
fertilizers. Revenues collected from this fee must be
credited to the commercial fertilizer account within the
state special revenue fund for the administration of

{secticns 1 through 247].

NEW SECTION. Section 16. Authority to investigate and
inspect. Authorized representatives of the department,
consistent with the responsibilities set forth in [sections
1 threough 24]° and upon presentation of department-issued
credentials, may at reasonable times or under emergency
conditicns enter upon any public or private property to:

{1) investigate conditions relating to compliance with
agricultural chemical 1labels, agricultural chemical ground
water management plans, monitoring requirements, or ground
water protection requirements and to investigate violations
of plans or compliance orders;

{2) gain access to and copy any records required by
the department in the administration of [sections 1 through

241;
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{3) establish and inspect monitoring equipment; and

(4) sample ground water, including drinking water
supply sources such as wells and similar structures.

NEW SECTION. Section 17, Prohibited activity. It is
unlawful for a person to:

(1) cause ground water impairment or to place or cause
to be placed any agricultural chemical where it is likely to
cause ground water impairment, except when the use of an
agricultural chemical was:

{a) in accordance with label directions, ilncluding
precautions listed with those directicns; or

{b}) in compliance with a specific agr_cu.tural
chemical ground water management plan:

{2) wviolate any provision of a specific agricultural
chemical ground water management plan;

(3) wviolate any lawful order issued pursuant to
[secticns 1 through 24]; or

(4} violate any provision of [sections 1 through 24].

NEW sBEcTION. Section 18. cCompliance orders. (1) In
furtherance of [section 171, the department may issue a
compliance order to any person violating & standard, an
interim numerical standard, or any other requirement
established pursuant to [sections 1 through 24]. The
department shall coordinate its proposed actions pursuant to

this section with propesed actions of the department of
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health and environmental sciences pursuant to 75-~5-613, if
any. Issuance of a compliance order under [sections 1
through 24] precludes the department from taking other
enforcement actions for the same violation under Title 80,
chapter 8 or 10.

{2) The department may issue a compliance corder to any
person, including the person's employees, agents, and
subcontractors, whether or not the person is subject to a
specific management plan, to require the cleanup of any
agricultural chemical that the person has accidentally or
purposely dumped, spilled, or misused or unlawfully used
that has a significant prcbability of entering ground water.

{3) When 1issuing a compliance arder, the department
may require a person who has violated a provision of
[section 17] to conduct monitoring to assist in determining
the presence or level of concentration of an agricultural
chemical in ground water and the effectiveness of cleanup
efforts. The department shall specify criteria in the
compliance order for determining the duration of menitoring.

(4) B compliance order must specify the reguirement
viclated and must set a time for compliance. In establishing
a time for compliance, the department shall take into
account the seriousness of the violation and aany good-faith
efforts that the person has made to comply with the

requirement that has been violated. A compliance order
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issued under this section must be served either personally
by a person qualified to perform service under the Montana
Rules of Civil Procedure or by cercified mail.

(5) A person may provide informaticn to the
department, including data concerning the person’'s economic
situation. The department shall consider this information in

determining the amount of the person's financial obligation

for cleanup under this secticn.

NEW SEcTION. Section 19. Injunctians authorized. The
department may commence a civil action seeking appropriate
relief, including a permanent or temporary injunction,
pursuant to 80-8-306 or B80-10-303, as applicaple, fzr a
vioiation that is subject to a compliance order under
[section 1B].

MEW SECTION. Section 20. Emergencies. Notwithstanding
any other provisions of [sections 1 through 24], if the
department finds that an emergency exists that requires
immediate action to protect ground water from agricultural
chemicals or to prevent use of ground water impaired or
likely to be impaired by agricultural chemicals, the
department may, without notice or hearing, issue necessary
orders or adopt rules to protect public health, welfare, and
safety, The duration of an emergency order or rule is
limited to the emergency provisions of the Montana

Administrative Procedure Act as specifled in 2-4-303.
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NEW SECTION. Section 21. violators subject to
penalties. (1) A person found to be in wviolation of
fsections 1 through 24] or a rule established pursuant to
[sections 1 through 24] is subject to the penalty provisions
of [sections 22 through 24].

{2} For the purpose of this section, the term "person"
means, in addition to the definition in [section 2], any
responsible corporate officer.

(3) Nothing in [sections 1 through 24] may be
construed as requiring the department or an authorized agent
of the department to report minor violations of [secticons 1
through 24] for prosecution when the department or a duly
authorized agent believes that the public interest will be
best served by other remedial action, by a suitable notice
of warning in writing, or by a lawful written order.

(4) Action under [sections 22 through 24} does not bar
the department from enforcement of [sections 1 through 24}
or of rules or orders issued under [sections 1 through 24]
by injunction or other appropriate remedy.

(5) The department and the department of health and
environmental sciences may not both subject a wviolator to
the penalties authorized by [sections 22 through 24] and
penalties avthorized by Title 75, chapter 5, for the same

violation.

NEW SECTION. Section 22. Administrative civil
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penalty. (l) A person who commits a viclation of [sections 1
through 24] may be assessed an administrative civil penalty
by either the department or the department of health and
environmental sciences, consistent with their respective
responsibilities, of not more than 51,000 for each offense.
Farm applicators possessing a pesticide permit or wusing a
fertilizer may not be assessed an administrative civil
penalty of more than $500 for the first offense., Assessment
of a civil penaity may be made in conjunction with any other
warning, order, or administrative action authorized by
[sections 1 through 24) or Titie 75, <chapter 5, that is
issued or undertaken by eilther the departmen- r  the
department of health and environmental sciences.

(2) Nco administrative civil penalty may be assessed
unless the person charged is given notice and opportunity
for a hearing pursuvant to Title 2, chapter 4, part 6, of the
Montana Administrative Procedure Act.

(3) 1In determining an appropriate administrative civil
penalty, the responsible department shall consider the
effect on the person's ability to continue in businesss, the
gravity of the vicolation that occurred, the degree of care
exercised by the offender, and whether significant harm
resulted to public health, agricultural crops, livestock, ar

the environment.

{4) If the responsible department is unable to collect
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the administrative civil penalty or if a person fails to pay
all or a set portion of the administrative civil penalty as
determined by the responsible department, the department may
serk to recover the amount in the appropriate district
court .

(5) A person against whom the department or the
department of health and environmental sciences has assessed
an administrative «c¢ivil penalty may, within 30 days of the
final agency action making the assessment, appeal the
assessment to the district court of the county in which the
viclation is alleged to have occurred. A jury trial must be
granted when demanded under Rule 38 of the Montana Rules of
Civil Procedure.

NEW SECTION. Section 23. Judicial civil penalty. A
person who commits a violation as specified in [section 17]
shall be subject to a judicial civil penalty not to exceed
$10,0006. Each occurrence constitutes a separate violation.

NEW SECTION. Section 24, Criminal penalties. (1) a
person who intentionally commits a violation as specified in
[section 17} is guilty of an offense and subject to a fine
net to exceed $25,000 for each day the violation continues
or imprisonment for not more than 1 year, or both. Following
an initial conviction wunder this section, a subsequent
conviction subjects a person to a fine of not more than

$50,000 for each day the viclation eontinues or imprisonment
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for not more than 2 years, or both.

(2) Except as otherwise provided in (sections i
through 24], a person convicted of violating any of the
provisions of [sections 1 through 24] or rules issued wunder
[sections 1 through 24} or who misrepresents, impedes,
ocbstructs, hinders, or ¢therwise prevents or attempts to
prevent the department from performance of its duties in
connection with the provisions of [sections 1 through 24] is
guilty of a misdemeanor and shall be fined not less than
8100 but not more than $1,500.

(3} A person who knowingly makes any false statemeﬁt,
representation, or certification in any record, rep...”, Or
other document filed or fequired to be maintalined under
{sections 1 through 24] or who falsifies, tampers with, or
knowingly renders inaccurate any monitoring device or method
required to be maintained under {sections 1 through 24]
shall, upon conviction, be punished by a fine of not more
than $5,000 or by impriscnment for not more than & months,
or both.

{4) A person who with intent to defraud uses or
reveals confidential information and data provided under
[sections 1 through 24) or rules issued under ([sections 1
through 24] shall, upon conviction, be fined not more than

$5,000 or impriscned for not mere than 1 year, or both.

Section 25. Section 75-5-105, MCA, is amended to read:
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"75-5-105. Confidentiality of records. Any Except as

provided in {section 8], any information concerning sources

of pollution which is furnished to the board or department
or which is obtained by either of them is a matter of public
record and open to public use. However, any information
unique to the owner or operator of a source of pollution
which would, if disclosed, reveal methads or processes
entitled to protection as trade secrets shall be maintained
as confidential if so0 determined by a court of competent
jurisdiction. The owner or operator shall file a
declaratory judgment action to establish the existence of a
trade secret 1f he wishes such information to enjoy
confidential status. The department shall be served in any
such action and may intervene as a party therein. Any
information not intended to be public when submitted to the
board or department shail be submitted in writing and
clearly marked as confidential. The data describing physical
and chemical characteristics of a waste discharged to state
waters shall not be considered confidential. The board may
use any information in compiling or publishing analyses or
summaries relating to water pollution if such analyses or
summaries do not identify any owner or operator of a scurce
of pollution or reveal any information which 1is otherwise

made confidential by this section.”

Section 268. Section 75-5-301, MCA, is amended to read:
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"75-5-301. Classification and standards for state

waters. The Consistent with the provisions of [section 91,

the beoard shall:

{l) establish and modify the classificaticn of all
waters in accordance with their present and future most
beneficial uses;

{2} formulate standards of water purity and
classification of water according to 1ts most Dbeneficial
uses, giving consideration to the economics of waste
treatment and prevention;

(3) review, from time to time at intervals of ot more
than 3 years, established «classificaticons <f watets and
standards of water purity and classification."

Section 27. Section 80-8-105, MCA, is amended to read:

"80-8-105. Rules. (1) The department may adopt by
reference without a public nearing regulations adopted under
the Federal Insecticide, Fungicide, and Rodenticide Act, as
amended. The department may, after a public hearing, adopt
all rules necessary to carry out this chapter.

(2) The rules may prescribe methods of:

{a) registration, suspension or cancellation of

registration, applicaticn, use or restricting use,
prohibiting use, offering or exposing for sale of any
pesticide;

{b) determining whether pesticides are highly toxic to
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man;

(c) determining standards of coloring or discoloring
for pesticides and subjecting pesticides to the requirements
of 80-8-202;

(d) licensing commercial applicators, operaters, and
dealers., establishing methods of recordkeeping for
applicators, coperators, and dealers, and providing Ffor the
review of the records by the department's authorized agent
and the submission of the records to the department upon
written request:

(e} issuing farm applicator special-use permits and
the maintenance and submisslion of records by farm
applicators issued special-use permits;

(f) collecticn, examination, and standard deviation
from gquarantee analysis and umpire analysis of pesticides
and devices;

{g) operating and maintaining equipment used by
applicators;

(h) developing examinations whic¢h shall be held
periodically throughout the state;

{i) establishing the form and content of all
applications for licenses and permits;

{j) designating pesticides that may be sold at retail
for home, yard, garden, and lawn use. The department may

also limit retail sale of pesticides, up to a specific
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number of pounds or gallons and concentration which would be
sublethal to humans and animals if small amounts of it were
accidentally swallowed, inhaled, sprayed, or dusted on the
skin.

(k) revoking licenses and permits;

{l) registering or controlling any spray adjuvant,
such as a wetting agent, spreading agent, deposit builder,
adhesive, emulsifying agent, deflocculating agent, water
modifier, or similar agent with or without toxic properties
of its own intended to be used with any other pesticide as
an ald to the application or effect of that other pe:zticide,
whether or not distributed in a package or .. :"alner
separate from that of a pesticide with which it is toc be
used;

(m) registering pesticide-fertilizer and cther
chemical blends or, instead of reglistration, establishing
licensing, inspection, and fees for blending plants;

{n) establishing registration procedures for devices,
with a fee not to exceed $5 per type of device, specifying
classes of devices to be registered and providing for
additional reguirements;

(o) imposing conditions for renewal of dealer,
applicator, and coperator licenses and permits, including
requalification training;

{p) establishing procedures for implementing and
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administering the civil penalties under 80-8-306: and
(g) establishing fees for training courses and
materials.

{3) (a) Whenever Consistent with the provisions of

[sections 1 through 24], whenever the department finds that

those rules are necessary to carry out the purposes and
intent of this chapter, the rules may relate to the time,
place, manner, and method of registration, suspension or
cancellation of registration, application, or selling of the
pesticides, may restrict or prohibit use of pesticides in
the state or in designated areas during specified periods of
time, and shall encompass ail reasonable factors which the
department considers necessary to prevent damage or injury
toc:

(i) persons, animals, crops, or pollinating insects
from the effect of drift or careless application;

(ii) the environment;

(iil) plants, including forage plants;

{iv) wildlife;

{v) £fish and other aguatic life.

{b) In issulng the rules, the department shall give
consideration to pertinent research findings and
recommendations of other agencies of thnis state or of the

federal government.

(4) If the department finds that an emergency exists
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which teguires immediate action with regard to the
registration, use, cr application of pesticides, the
department may, without notice or hearing, Lissue necessacy

orders or rules tc protect the public health, welfare, and
safety. An order or rule issued under this subsection is
effective for the period prescribed by the Montana
Administrative Procedure Act. If the department determines
that the emergency order cr rule should remain in effect, a
public hearing under 80-8-106 shall be held within the above
period to determine whether the order or rule should be
adopted by the department.

(5) All rules and orders issued by the Zopartment
shall pbe in writing, shail be entered in full in bcoks to be
kept by the department for that purpose, shall be indexed,
and shall be public records open for inspection at all times
during reasonable office hours. Except for orders
establishing or changing rules of practice and procedure,
all orders made and published by the department shall
include and be based upon written findings of fact. A copy
of any rule or order certified by the department shall be
received in evidence in all courts of this state with the

same effect as the original."”
Section 28, sSection B0-8-107, MCA, is amended to read:

"80-8-107. Public information. Phe Except as provided

in [sections 1 through 24], the department as it deenms
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proper may, alone or in cooperation with other state or
federal agencies, publish information regarding aspects of
the use and application sections or registration sections of
this chapter. This information cannot disclose operations of
selling, production, or use of pesticides by any person."
Section 29. sSection 80-8-305, MCA, is amended to read:

*80—-8-305. General violations. (1) ¥t Consistent with

the provisions of [sections 1 through 24], it is wunlawful

for any person:

(a) to discard any pesticide or pesticide container in
such a manner as to cause injury to humans, domestic
animals, or wildlife, or to pollute any waterway in a way
harmful to any wildlife therein or to the environment;

{b) to handle, transport, store, display, or
distribute pesticides or pesticide <¢ontainers in such a
manner as to endanger man or the environment or to endanger
foed or any other products that may be transported, stored,
displayed, or distributed with such pesticides;

(c) to handle, apply, or attempt to apply any
registered pesticide for which he does not have an
appropriate, complete, or legible label at hand; or

{d) to apply or attempt to apply any registered
pesticide in a manner inceonsistent with the label, as

defined in B0-8-102.

(2) Tt 1is unlawful for any person to manufacture,
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formulate, or store any registered pesticide or component or
byproduct thereof in such a manner that the pgsticide or any
component or byproduct cannot be contained or confined
within the boundaries of the lands owned by or under the
appropriate control of the person involved. Odor is
specifically exempted from the provisions of this
subsection."

NEW SECTION, Section 30. severability. If a part of
(this act] 1is invalid, all valid parts that are severable
from the invalid part remain in effect. If a parct of ([this
act] is invalid in one or more of its applicatians, the part
remains in effect 1in all wvalid applicatisns tna. are

severable from the invalid applicaticns. -

NEW SECTION. Section 31. Codification instruction.
[Secticons 1 through 24] are intended to be codified as an
integral part of Title 80, and the provisions of Title 80
apply to [sections 1 through 24].

NEW SECTION. Section 32. Effective date. ([This act]

is effective January 1, 1990,

-End-

-44-



STATE OF MONTANA -~ FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB757, as_ introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

HB757 would establish an agricultural chemical groundwater protection program to be administered by the Department

of Agriculture and the Department of Health and Envirommental Sciences in cooperation with other agencies.
ASSUMPTIONS:

1. There are and will continue to be approximately 4,989 pesticide products registered in the state and
the $15 per product fee assessed in the proposed law would generate $74,835 per vear.
2. There are and will continue to be approximately 1,200 fertilizer products registered in the state and

the $10 per product fee assessed in the proposed law would generate $12,000 per year. This will

remain in the account during the 1991 biennium until EPA implements a program pursuant to proposed
law Section 12(10).

3. The primary task in the 1991 biennium will be development of cooperative programs which meet the
requirements of EPA, including a general pesticide plan and at least one specific plan.
4, DHES and the Board of Health will adopt by reference EPA approved procedures for groundwater

monitoring, field and laboratory operational quality assurance, quality control and confirmatory
procedures. Implementation by existing staff is anticipated. The department will receive $14,967 or
207 of the proposed pesticide fees collected towards the costs for analysis of groundwater samples
and for the department's cooperative role in the program.

5. The Dept. of Agriculture and the Montana Agricultural Experiment Station-Cooperative Extension
Service (MAES-CES) will cooperatively upgrade the pesticide and fertilizer education programs for
applicators and farmers. MAES-CES will utilize existing staff and resources to implement most of the
program and receive $14,367 each year of the proposed pesticide fees collected towards these costs.
In addition, there is increased extension service authority for workshop fees in the amount of $8,000
in FY90 and $15,000 in FY91.

6. The Dept. of Agriculture and the Montana Bureau of Mines and Geology (MBMG) will cooperatively
prioritize collection of necessary data on selected aquifers for submission to DHES for
classification of the groundwater. The proposed Dept. of Agriculture expenditures include under
operating expenses $14,967 in FY90 and $8,000 in FY91 to contract with the MBMG for this purpose and
it is further assumed that MBMG will utilize existing staff and resources for any additional costs
beyond this revenue generated by the proposed fees.

7. The balance of the anticipated available fee revenue would be utilized by the Dept. of Agriculture
for purposes of the bill including the addition of a lab technician grade 10 to be phased in at 0.24
FTE in FY90 (effective 4/1/90) and 1.00 ¥TE in FY91 and future years, plus operating expenses and
start-up equipment in FY90. It is anticipated that there will be approximately 100 more pesticide
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groundwater samples analyzed per year by the Dept.

of Agriculture.

In addition, there is $8,000 of

authority for workshop expenses and revenues in FY90 and $15,000 in FY91 included in the Dept. of

Agriculture operating expenses.

FISCAL IMPACT;
Expenditures:
Dept. of Agriculture:

Personal Services
Operating Expenses
Equipment

DoA Subtotal

DHES:
Operating Expenses

MAES-CES:
Operating Expenses

Total Expenditures

Funding:
State Special Revenue

Current
Law
$ -0-
_0_
..0..
$ -0-
$ -o-
$ -0-
$ -0-

GW Pesticide Reg1strat10n$ -0-

Workshop Fees
Total Funding

Revenues:
State Special Revenue

GW Pesti. Registration
GW Fertilizer Registr,

Workshop Fees
Total Revenues

-0-
§ -o-
$ -0-
_0_
_0_
§ -o-

FY90

Proposed

Law

$ 5,111
37,750
10,040

$ 52,901

$ 14,967

$ 22,967

$ 90,835

$ 74,835

__16,000

$ 90,835

$ 74,835
12,000

16,000

$102,835

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:

Current
Difference Law
$ 5,111 $ -0-
37,750 -0-
10,040 ~0-
$ 52,901 $ -0-
$ 14,967 $ -0-
$ 22,967 $ -0-
$ 90,835 $ -0-
$ 74,835 $ -0-
16,000 -0-
$ 90,835 $ -0-
$ 74,835 $ -0-
12,000 -0~
16,000 -0~
$102,835 $ -0-

In the event groundwater contamination due to agrlcultural chemicals is found,
levels of funding may be required in future years.

FYS1
Proposed
Law

$ 20,189

39,712
-0-

$ 52,901

$ 14,967

$ 29,967

$104,835

$ 74,835

30,000

$104,835

$ 74,835
12,000

30,000

$116,835

Difference

$ 20,189

39,712
_0_

$ 52,901

$ 14,967

$ 29,967

$104,835

$ 74,835

30,000

$104,835

$ 74,835
12,000

30,000

$116,835

management plans requiring higher
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APPROVED BY COMM. ON
NATURAL RESQURCES
HOUSE BILIL NO. 757
INTRODUCED BY GIACOMETTO, WEEDING, BECK, O'KEEFE,
MARKS, HARPER, DEMARS, THOFT
A BILL FOR AN ACT ENTITLED: "AN ACT TO ESTABLISH AN
AGRICULTURAL CHEMICAL GROUND WATER PROTECTION PROGRAM TO BE
ADMINISTERED BY THE DEPARTMENT OF AGRICULTURE AND THE
DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES; TO REQUIRE
ESTABLISHMENT OF AGRICULTURAL CHEMICAL GROUND WATER QUALITY
STANDARDS; TO PROVIDE FOR GROUND WATER MONITORING AND
AGRICULTURAL CHEMICAL GROUND WATER MANAGEMENT PLANS; TO
PROVIDE FOR ENFORCEMENT AUTHORITY, COMPLIANCE ORDERS, AND
PENALTIES; TO DIRECT THE DEPARTMENT OF HEALTH AND
ENVIRONMENTAL SCIENCES TO AMEND CERTAIN RULES IMPLEMENTING
THE WATER QUALITY ACT; TO ESTABLISH ADDITIONAL FEES FOR
REGISTRATION OF PESTICIDES AND FERTILIZERS; TO CREATE
AGRICULTURAL CHEMICAL GROUND WATER FPROTECTION ACCOUNTS;
AMENDING SECTIONS 75-5-105, 75-5-301, 80-8-105, 80-8-107,

AND 80-8-305, MCA; ANO PROVIDING A DELAYED EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill in
order to provide guidance to the department of agriculture
and the department of health and environmental sciences

concerning the administration of the provisions of the bill
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and the adoption of rules.

Because the departments share responsibility for
certain duties established by the Dbill, the departments
shall coordinate their rulemaking efforts and whenever
poséible adopt identical rules for the areas o©of shared
responsibility, including:

{1) ground water monitoring as authorized by [sections
10 and 111;

(2) field and laboratery operational quality
assurance, guality controel, and confirmatory proéedures as
authorized by (sections 7, 10, and 11];

(3) maintenance of confidentlality of certain data as
required by [section 8]; and

(4) administrative civil penalties as authorized by

[section 22].

iIn--gdopting--rutes—-percaining--to--quatity-assorancey

departments-shati-incivde-the-foltowing:
fiy-—-—econfirmation———of-—-analtytical---resuits---by -two
diffeprmnt-~anatytiecat-—methoedoltogiea-—-if--two -methodolegies
extsts-and
t2}—-etther—-resampling-—-and-anatysis-within-36-days-ef
original-sampiing-and-anaiysis-or-splitting-and-anatysis--of
samplea-—-by~-two--or--mere--tabsrataries--approved--by--the

deparement-of-agrientture-and-the-department-of--heatth~-and

HB 757
SECOND READING
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environmentai-sciencess
A--monitering--program—impiemented-by-the-department—of
agriculture-or-the-department-of--heatth--and--environmentat
sciences--must-be-designed-to-enablte-the-departments-to-make
the-follewing-determinationa;-as-appiicabie;-whethers
t1y--the-agricuitural-echemicat-has-entered-ground-water
as-a-direct-tesutt-of-use-according-to-tea--tabet--or-—-as—-a
resutt-of-misuses
t2}--the---agricutturar---chemicat-—-has--a--reassnabie
probabiiity--of--entering--ground--water--due--to--migratien
threugh-seoil;
¢3y--the--tever--6f--the--agrienteurat--chemieat-+n-the
ground-water-er--ita--rate--of--migration--through-—scit--is
tncreasing--er--deereasing--with--respect--to--standards-and
tnterim-numerical-standards-regquired-by-tsection-3};
t4)~--the—-predictive--procedures--and-—-data———used---to
establish-the-menttoring-program-are-reztabie;-and
$5y-—-the-——-ground--——water---has-——penefictat--human--ar
environmentat-uses-based-on-its-crassificatrions
Phe-department-af-—agricurtnre-—-or--the--department--of
heatth--and--environmentai--sciences--shatri-atve-priority—to
developing-monitoring-programs—-for--agricniturai--chemicais
that--the--departmenta—-identify--as--iikely--to-enter-or—as
having-entered-qround-water-based-on--predictive--procedures

that--provide-a-high-degree-of-scientific-certainty-and-that
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are--appraprtate--te--the--geoqraphicat--areas---where-——the
agricuttural-chemicats-are-nseds
If--the-department-of-heatth-and-anvironmentai-sciences
£inds-it-necessary-to-issus-eompliance-orders-to-a-peraon—tos
clean-up-ground-water-that--has-—been——impatred--by--use--of
agricuiturai--chemieats~-in-violation-of Piete-75;-chaprer-5
or-67-tt-mays-based-on-technical--feasibility--and--ecanemie
eonsidetationsr—order—the~g:onnd~water-te—be—eieaned—up—to—a
tevel--that-is-iewer-than-the-applicable-standard-or-interim
numerical-standard-if-the-fotrtowing-findinga-are-mades
tty--the--agricuttnral-—chemicat--can--be--canfined--to
either-—the--socurces-—a--speeifie--property-boundary;-or the
defined-areai-extent-of-the-agricuiturai-chemical-plume;
t2)--the-ground-water-witt-not-—be-—-used -for--drinking
parpeses-or-ne-heatth-risks-witi-exist-at-a-tevel-of-cleanup
that--is--lower--than--the--applicabie--standard--sr-tnterim
numericat-standard;
t3y--the-agricoltnrat-chemicat--witli--net--canse—-ether
ground-water-impaterment s -and
t4y--the-responsibie-party-has-aqrecd-to-compiy-with-an
existing--agrieniturat-chemical-greund water-management-plan
or-a-pian-under-development-but-nat-finatized-by-rute-st-the
time-of-the-detarminatioan-by-the-department--of ——health--and
environmental-seiences;

The board of health and environmental sciences is

—4- HB 757
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responsible for adoption of certain ground water gquality
standards for agricultural chemicals as required by [section
9). The board shall adopt appropriate rules as necessary to
comply with the special requirements and considerations that
apply to the adoption of these standards as specified in
{section 9], including_ acguisition of current and
scientifically valid data from the United States
environmental protection agency (EPA) and cother sources and
communications with EPA concerning the content and status of
promulgated federal standards, nonpromulgated federal
standards, and other relevant EPA regulations and materials.
in--adopting--rutes-to-regutate-the-adoptien-ef-interim
numeriecati-standards;-the-board-shatl-inciude--the--foliowing
eriterias
tiy--use-—of-any-stgnificant-new-and-retevant-technical
informations
t2y--rettance--on---vatid---scientifie---methodotegies;
protocols;-and-procedures;
{3t--prierity-econatderation-of-tnformation-and-evidence
that--hasa--been--subjected-to-peer~review;-has-resunlted-from
mere-than-one-study;-and-is-consiatent-with--ather--ecredibie
medicat-or-toxicoatogicat-evidenecer—and
t4y--eonanttation—-with--the--department-of-agricntture
and-EPA-regarding-any-assessments-—-or--conciusiens --BPA--may

have-made-relative-to-availablie-toxicotogicat-information-on
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the-agrientturat-chemieal-in-questions

Phe-deparktment-of-heatth-and-environmentalt-sciences—and
the--department--of--agrieuniture--shati-cooperativeiy-ensure
appropriate-and-timely -notice-to-affected-parties;-inetuding
the-registrant-of-an-agricutturat-chemicaty--concerning-—the
adoption-of-standards-and-interim—namericat-standardas

The department of agriculture is responsible for the
development of agricultural chemical ground water management
plans. The department shall adopt appropriate rules to
ensure compliance with the requirements of (section 12],
including procedures for the development of the plans,
communication with sources of information needed for the
plans, communication with citizens who may be affected by
the plans, and criteria for ensuring that the content of the
plans meets the o¢bjectives of preventing ground water
impairment, minimizing the presence of agricuitural
chemicals in ground water, and protecting present and future
beneficial uses of ground water as specified in [section
12§. The department of agriculture shall alsoc adopt rules
specifying procedures for obtaining comments on agricultural
chemical ground water management plans from the department
of health and enviranmental sciences, for adoption of
completed plans, and for making modifications to adopted

plans,

-6 HB 757
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA;

NEW SECTION., Section 1. Short title. [Sections 1
through 24] may be cited as the "Montana Agricultural
Chemical Ground Water Protection Act®.

NEW SECTION. Section 2. Dpefinitions. Unless the
context reqguires otherwise, in [sections 1 through 24] the
following definitions apply:

{l1) *“Agricultural chemical" means any of the
following:

{a) a pesticide as defined in 80-8-102;

(k) an isomer, degradation, or metaboliec product of a
pesticide; or

(c) a commercial fertilizer as defined in 80-10-101.

{2) "Best management plans" and "best management
practices” wean activities, procedures, and practices
established by the department of agriculture, in

consultation with the Montana state university extension
service, to prevent or remedy the introduction of
agricultural chemicals into ground water to the extent
technically and economically practical.

{(3) "Board" neans the board of health and
environmental sciences provided for in 2-15-2104.

(4) *“Confirmatory procedure" means a process for
verifying the detection of agricultural chemicals in water,

soil, and other related media.
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(5) "EPA" means the United States environmental
protection agency.

(6) "Ground water" means any water of the state
occupying the voids within a geologic formation and within
the =zone of saturation capable of vyielding sufficient
guantities of water to a well for beneficial use.

t73--t6round-water-impairmenti-means-—the-atteratiton—-of
the--phyaicai;--chemicai;-or-bioiogical-properties-sf-ground
water-by-an-agriculturai-chemicai;-whether--from--discharge;
user--or-itntroduction;-that-prevents-or-ia-tikely-to-prevent
the-present-or-future-beneficiak-use-ef-ehe-groand-water--as
expressed-by-the-ground-waterts-ctasstficatrons

t83(7) "“Interim numertical standard" means a
health-based number that expresses the concentration of an
agricultural chemical allowed in ground water and that is
adopted by a rule of the board pursuant to [section 9(5) or
6)l.

t93(B) "Margin of safety" means numerical margins that
are applied to the no observable effect level in an
agricultural chemical toxicology study and that are used by
the EPA to extrapolate data obtained from studies of animals
to humans, including sensitive individuals.

€383+{9) "No observable effect level” means the highest

dose level of an agricultural chemical to which a laboratory

animal is exposed, per unit of body weight, at which no
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effect 1is observed, as established by EPA's pesticide
registration process.

t3x¥(10) “"Nonpeoint source" means a diffuse source of
agricultural chemicals resulting from activities of man over
a relatively large area, the effects of which must normally
be addressed or controlled by a management or conservation
practice.

€324 (11) “Nonpromulgated federal standard" means a
health advisoryr OR A suggested no observebie-effect ADVERSE
RESPONSE levely——guggested--maximum--contaminant--tevel;-or
sugqgeatsd-—greund--water--residue-—guidance-—-teve:r that is
published but not promulgated by regulation by EPA and that
is a suggested measure of the health risk represented by the
concentration of an agricultural chemical in water.

+33¥(12) “Numerical risk assessment” means a scientific
procedure used to measure the statistical probability of
human health risk associated with exposure to an
agricultural chemical.

t14}+(13) "Oncogenic potential® means the potential of
an agricultural chemical to cause tumors in laboratory
animals and the extrapolation of that potential to humans
through use of statistical models and other evidence.

+#¥5¥(14) “Person" means any individual, group, firm,
cooperative, corporation,

association, parktnership,

political subdivision, state or federal government agency,
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or other organization or entity.
+363(15) "Point of standards application" means the

specific location in an aequifer AQUIFER where ground water

quality and quantity are sampled, measured, evaluated, or
ctherwise used by either the department or the department of
health and environmental sciences to implement the
provisions of [sections 1 through 24}.

t3#3(16) “"Point source” means a point source as defined
in 75-5-103, including but not limited to chemical mixing,
loading, and storage sites and sites of agricultural

chemical spiills.

+383(17) "Promulgated federal standard" Means an
agricultural chemical max imum contaminant level as

established under the federal Safe Drinking Water Act, a
natlional primary drinking water standard, or an interim
drinking water regulation or other EPA regulation based on
federal law.

t39%(18) "Registrant” means a person as defined in
80-8-102 and 80-10-101.

t283(19) "Standard” means the numerical value

expressing the concentration of an agricultural chemical in

ground water that, WHEN EXCEEDED, presents a POTENTIAL human
health risk over a 1lifetime of consumption and that is
adopted by a rule of the board as required by [section 9).

t2¥¥{20) "Use" means any act of handling or release of

-10- HB 757
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an agricultural chemical or exposure of man or the
environment to an agricultural chemical, including but not
limited to application, mixing, loading, storage, disposal,
or transportation.

NEW SEcTiON. Section 3. Policy. It is the public
policy of this state to:

(1) protect ground water and the environment from
impairment or degradation due to the use of agricultural
chemicals;

{2) allow for the proper and correct use of
agricultural chemicals that-are-vatuabie-and--necessary--for
agrieuttural-production-and-disease-control;

{1) provide for the management of agricultural
chemicals to prevent, minimize, and mitigate their presence
in ground water;--comnsidering-the-use-sf-the-ground-waters
and-to-provide--apectat--protection--to--high--pricrity——-and
highty-susceptible-ground-water; and

(4) provide for education and training of agricultural
chemical applicators and the general public on ground water

protection, and agricultural chemical use, AND THE USE OF

ALTERNATIVE AGRICULTURAL METHODS.

NEW SECTION. Section 4. Administration. (1) The
department and the department of health and environmental
sciences shall administer [sections 1 through 24].

(2) The department of health and environmental
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sciences is responsible for the establishment and
enforcement of agricultural chemical ground water standards
and interim numerical standards as authorized by [section
9], ground water monitoring as authorized by [sections 10
and 11}, providing comments to the department during the
development of agricultural chemical ground water management
plans, condueting PROMOTING research as set forth ‘in
[section 7], and related responsibilities set forth in Title
75, chapter 5.

(3} The department is responsible for the preparation,
implementation, and enforcement of agricultural chenical
ground water management plans as authorized by [scciions 12
and 16 through 24], public education as authorized by
{section 6], ground water monitoring as authorized by
[sections 10 and 11], other duties related to promoting
research as set forth in [section 7}, and related
responsibilities set forth in Title 80, chapters 8 and 10,

{(4) [Sections I through 24] do not limit the
department's responsibility to eanforce agricultural chemical
label directions and prohibitions,

(5) The administration of |[sections 1 through 24],
including rulemaking and hearing functions authorized by
[sections 1 through 24], must be conducted in accordance
with the Montana Administrative Procedure Act, Title 2,

chapter 4.
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NEW SECTION. Section 5. Rulemaking. (1) The board
shall adopt rules for the administration of [sections 1
through 24] for which the board and the department of health
and environmental sciences have responsibility. These rules
must include but are not limited to:

(a) standards and interim numerical standards for
agricultural chemicals in ground water as authorized by
[section 91;

{b) procedures For ground water monitoring as
authorized by [sections 10 and 11];

(cy field and laboratory operational quality
assurance, quality control, and confirmatory procedures as
authorized by ([sections 7, 10, and 11], which may include,
through adoption by reference, procedures that have been
established or approved by EPA for quality assurance and
quality conkrol;

{d) standards for maintaining the confidentiality of
data and information declared confidential by EPA and the
confidentiality of chemical registrant data and information
protected from disclosure by federal or state law as
required by [section B]; and

{e} administrative civil penalties as authorized by
{section 22].

(2) The department shall adopt rules necessary to

carry out its responsibilities under [sections 1 through
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24). These rules must include but are not limited to:

{a) procedures for ground water monitoring as
authorized by {sections 10 and 11];

(b) the content and procedures £for development of
agricultural chemical ground water management plans,
including the content of best management practices and best
management plans, procedures for obtaining comments from the
department of health and envircnmental sciences on the
plans, and the adoption of completed plans and plan
modifications as authorized by [section 12];

{c) standards for maintaining the confidentiality of
data and information declared confidential by EPA and of
chemical registrant data and information protected from
disclosure by federal or state law as required by [section
8];

{d) field and laboratory operational quality
assurance, quality control, and confirmatory procedures as
authorized by [sections 7, 10, and 11], which may include,
through adoption by reference, procedures that have been
established or approved by EPA for quality assurance and
quality control;

(e) emergency procedures as authorized by [section
201;

{f} procedures for issuance of compliance corders as

authorized by [section 18]; and
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{g) procedures for the assessment of administrative
civil penalties as authorized by [section 22},

NEW SECTION. Section 6. Educational programs. (1) The
department, in cooperation with the Mantana state university
extension service, shall develop and conduct appropriate
educational programs to promote the policy specified in
[section ER I The department and the Montana state
university extension service may charge a fee for the
educational programs commensurate with the costs of program
development and administration.

{2) All fees collected by the department pursuant to
this section must be deposited in the state special revenue
fund. The department may spend the funds for the purposes
set forth in this section.

(3) All fees collected by the Montana state university
extension service must be deposited in a special account
identified for this purpose. The extension service may spend
the funds for the purposes set forth in this section.

NEW SECTION. Section 7. Research. The department or
the department of health and environmental sciences may
SHALL promote, for the purposes described in [section 3],
cooperative ground water research programs with units of the
university system and associated agricultural experiment
stations, the bureau of mines and geology, and other

appropriate agencies, organizations, and individuals.
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NEW SECTION. Section 8. confidentiality. {1}  The
department and the department of health and environmental
sciences shall maintain the confidentiality of data declared
confidential by EPA and chemical registrant data and
information protected from disclosure by federal or state
law.

{2) The department of health and environmental
sciences shall comply with the reqguirements of 75-5-105 and
the department shall comply with the requirements of

B0-A-107 and 80-10-210, except as otherwise provided by this

section,

NEW SECTION. Section 9. Ground water standards. (1)
The board shall adopt standards and, as applicable, interim
numerical standards for agricultural chemicals in ground
water. The standards must be the same as any promulgated or
nonpromulgated federal standard established by EPA, although
the board may determine, pursuant to the reguirements of
subsection +7?% (4), that an interim numerical standard
different from elther a promulgated or nonpromulgated

federal standard is justified. PROMULGATED _FEDERAL

STANDARDS MUST RECEIVE PREFERENCE. Except as provided in

5

subsection--{t7§ SUBSECTIONS (3) AND (4), if more than one

nonpromulgated federal standard exists for an agricultural
chemical, the board must adopt the most recently established

nonpromulgated federal standard.
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(2) The board 1is not required to adopt a standard or
interim numerical standard for every agricultural chemical
registered in the state. The only standards and interim
numerical standards required are for those agricultural
chemicals:

{a) that are addressed by promulgated and
nonpromulgated federal standards;

{(b) the presence of which has been verified in ground
water as provided in [section 10}; or

(c) that the department and the department of health
and environmental sciences predict may appear in ground
water, in accordance with the procedures and determinations
specified in {sections 10 and 11].

+3)y--Before-either—-the-deparement-or—the-department--of
heatth---and-~~environmental--sciences-—-providesa--monitoring
reavita-or-before-either--may--order—-a——persen—-to--conduct
monitoring-and-prisr-to-the-department-taking-an-enforcament
action--under——{seetions—-t-through-24}1-or-the-department-of
Meatth-and--envirenmentai--sciences--taking--an--enfercement
getion--under—-Fitte—-F5;-~chapter—-57——the--beard-muskt-have
eatablished-a-standard-or-interim-numericatr-srandard-for-ehe
agrientturai-—chemicat--in--questiens--except--in--emergency
sttumtions——-as-—-specified--in--fsection-20%-and-¥5-5-621;-a3
eppticables

+4}--Fhe-department-may-not-develop--and--impiement--an
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agrieuiterat--chemicat--ground--water-—management-pian-for-a
partteutar-agricutturat-chemical-tn-acecordance-with-faection
$23-untit-a-standard-or-interim-numericalt-standard-for--that
ehemteat-——has—-been—-astabiished--by--the-board-or-until-EFA
requires—the-develepment-of-an-agricuttural-chemieat—-ground
water-management-plans

£5¥(3) 1f no promulgated federal standard has been
adopted and OR no nonpromulgated federal standard has been
published for an agricultural chemical for which the board
is required to establish a standard or interim numerical
standard as specified in subsections (2)({(b) and (2)(c), the
department of health and environmental sciences shall
request EPA to establish a promulgated or nonpromulgated
federal standard. If the department of health and
environmental sciences determines that EPA cannot comply
with the request within 66 15 days, the board shall adopt an
interim numerical standard, provided that the board shall
review the interim numerical standard whenever EPA adopts a
promulgated federal standard or publisnes a nonpromulgated
federal standard for the agricultural chemicai in gquestion.

t63{4) The board may adopt an interim numerical
standard that is different from either a promulgated or
nonpromulgated federal standard, if there is significant new
and relevant technical information available that is

scientifically wvalid and--that--has-not-been-considered-by
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EPA. The board shall review the interim numerical standard

when EPA ESTABLISHES OR revises the promulgated or

nonpromulgated federal standard for the agricultural
chemical in gquestion.

£#1(5) In--mdditisn--te--criteria--the-board-considers
purstant-ts-rotes-adepted-under-tsection-Si-for-the-adoaption
ef--standards;-—-the THE board shall base CONSIDER THE

FOLLOWING IN ADOPTING any interim numerical standard %t

adopts under either subsection t5%-or-{6%-oen (3) OR (4):

{a) EFFECTS ON a person weighing 70 kilograms and
drinking 2 liters of water per day over a lifetime; and

{b}y EPA's conclusions regarding the no observable
effect level, including the margin of safety identified by
EPA when scientific data indicates oncogenic potential for
the agricultural chemical and EPA has determined that a
numerical risk assessment is not justified, is
inappropriate, or does not serve as the primary
toxicological basis for regulation.

t83(6) Nothing 1in this section may interfere with the
board's responsibility to adopt rules and standards under

Title 75, chapter &.

NEW SECTION. Section 10. Monitoring programs. (1) The
department or the department of health and environmental
sciences may SHALL conduct monitoring programs to determine:

(a) whether residues of agricultural chemicals are

-18- HB 757

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0757/02

present in ground water; and

{b) the likelihood of an agricultural chemical
entering TO ENTER ground water, if either department
determines that sufficient valid scientific data 1is
available to reasonably predict the behavior of a particular
agricultural chemical in the soil and-grsound-water.

(2) ANY PERSON WHO RECEIVES A CHEMICAL  ANALYSIS

INDICATING THE PRESENCE QF AN AGRICULTURAI. CHEMICAL IN

GROUND WATER SHALL NOTIFY THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES.

t+23(3) The department and the department of health and
environmental sciences shall evaluate all infourmation
relating to this section that is received Erom any person
based upon standard procedures, protocols, and confirmatory
procedures established by rules. Inforﬁation found to be
insufficient based on the adopted procedures and protocols,
including analytical results, may be used only for
informational purposes.

NEW SECTION. Section 11. Evaluation and use of
monitoring results. (1) When providing preliminary
menitoring results to-—-ground--water--users or confirmed
monitoring results to the GROUND WATER users or the public,
the departments shall also provide the ANY applicable

standard or interim numerical standard.

{2) When monitoring results reveal the presence of an
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agricultural chemical in ground water:

(a) the department of health and environmental
sciences is the lead department for determining health
risks; and

{b} the department is the lead department for
determining compliance with agricultural chemical ground
water management plans authorized by ([section 12] and with
agricultural chemical registration, use, and labeling
requirements and conditions pursuant to Title 80, chapters 8
and 10.

(3) The department and the department of health and
environmental sciences shall c¢ooperatively evaluate the
results of monitoring programs authorized by [section 10} to
determiner-as-applicabier

tay--whether——the--presence-of-an-agricutturat-chemical
tn-ground-water-meets-eor-exceeds:

t+y--an--astablished--standard--er-—interim---nameriecal
standapd-at-a-point-of -standards-appiieations-or
ttiy-any-——-- reguirements———-- asasceitated---~with—-—-—-the
classificatien-ef-the-ground-waters
thy--wheehar-the--conditiona--required--by--a--apeeifie
agricuttural-—-ehemicat--ground--water-managemene-ptan-—as-set
forth-in-fasection-12j-are-appropriate-or-have-been-vistated;
fe--the-geocgraphicat-or-hydrogestogicat-extent-of--the

mgrientturat-chemicati-in-the-greund-water;-and
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tdy--whether--there--its--a--dafintte-trend-of-increased
presence-of-the-agricuitural-enemical-in-ground-water--based
on-—the-percentage-of-change-in-concentrations-measured-at-a
singie-menitoring-site-or-at-different-monttoring-sites-aver
a-regscnabie-periad-ef-time.

{4) Based on the results of monitoring, the department
and the department of health and environmental sciences
shall implement appropriate actions specified in [sections 1
through 24) to mitigate any existing impacts of an
agricultural chemical found in ground water and to prevent
future impacts of an agricultural chemical that may be found
in ground water, in relation to human health, agriculture,
and the environment.

(53) The department may not undertake compliance and
enforcement actions authorized by [sections 1 through 24)
and the department of health and environmental sciences may
not  undertake compliance and enforcement acticns authorized
by Title 75, chapter 5, unless there is sufficient evidence
collected through:

{a) monitoring at a point of standards application aes
through;

(B) other investigations tﬁat reveal that a person
using an agricultural chemical or introducing cor discharging
the chemical into ground water has violated a provision of

[section 17] or Title 75, chapter 5; or
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tb¥(C} monitoring that reveals a significant
probability for an aqricultural chemical to enter ground
water.

t6y--Any-actions-taken-by-the-departments-in-accordance
with-subsections-{t43-and-¢5}-must--be--conaistent——-with-—the
priority—-accorded--to--and-the-benefreint-use-of-the-ground
water-as-expressed-by--tts-—-ctassification:---The--type--and
esmptexiey---of---the---departmentst--mcticna-—-—may-—-be--more
esmprehensive—in-situationa-invelving-—-higher--ground--water
ciassifications:-—-Actions-involving-the-lewest-ground-warer
ciassification-may-be-timited-to-minimizing--further--impact
uniess--the -departmenta-—jeointiy--determine-that-the-lowest
etlasaified-ground-water-witi-smpair-or-is-1ikely--to-—impair
other-state-waters-that-have-g-higher-classification=

NEW SECTION. Section 12. Agricultural chemical ground
water management plans. (1) The department may SHALL develop
and implement a general state agricultural chemical ground

water management plan TO ACHIEVE THE POLICIES OF [SECTION

3]. This plan may MUST include general program elements set

forth in [sections 1 through 24] and best management plans

and best management practices. PRIOR TQ PUBLICATION OF THE

PLAN, THE DEPARTMENT SHALL PROVIDE A 30-DAY PERIOD FOR THE

DEPARTMENT QF HEALTH AND ENVIRONMENTAL SCIENCES TO PREPARE

AND SUBMIT COMMENTS ON THE PLAN.

{2) Except as provided in subsection {+i8% (11), the
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department shall develop and implement agricultural chemical
ground water management plans specific to particular
agricultural chemicals and to a defined geographical areax
With&n—avai}able—resourcesr—the—departmentvsha}}—-prieritize
preparab+on-—of——specific—agricuitura}*chemica}-gronnd~water
manggement-pians-based-on-the-feliowing-criteria;

(a) when the level of an agricultural chemical found
in ground water is at 50% of the standard or interim
numerical standard at a point of standards application and
is scientifically validated;

{b) when a definite trend of increased presence of the
agricultural chemical in ground water at a point of

standards application is scientifically validated:

{C) WHEN AGRICULTURAL CHEMICALS HAVE BEEN DETERMINED

TO HAVE MIGRATED INTC THE GROUND WATER FROM THE POINT OF

DETECTION;

tej(D) when EPA proposes to suspend or cancel
registration of an agricultural chemical, prohibits or
restricts the chemical's sale or use in the state, or
otherwise initiates action against a chemical because of
ground water concerns and when EPA's action, restriction, or
prohibition will be implemented unless the state develops an
adequate management plan; or

td}(E) when agricultural chemicals that possess or are

suspected of possessing properties that indicate potential
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to migrate to ground water are being applied on areas
underlaid by ground water that is vulnerable to impairment.

{3) ANY PERSON USING AN AGRICULTURAL CHEMICAL THAT IS

ADDRESSED BY A SPECIFIC AGRICULTURAL CHEMICAL GROUND WATER

MANAGEMENT PLAN IN THE GEOGRAPHICAL REGION THAT IS ADDRESSED

BY THE PLAN SHALL COMILY WITH THE PLAN. The department may

SPECIFICALLY identify and designate persons using---an
agricutturat--chemicat--that--is--addressed--by--a--specifie
agricultturai-chemicat-ground-water-management-—-pian—-in——the
geographical--area-that-is-addressed-by-the plan:-Besignated

persons-shatl-compiy-with-the-ptans WHO ARE UNDER THE PLAN

AND MAY INFORM ANY PERSON ABOUT THE PLAN.

{4) THE DEPARTMENT SHALL PRIQRITIZE PREPARATION OF

SPECIFIC AGRICULTURAL CHEMICAL GROUND WATER MANAGEMENT PLANS

IN CONSIDERATION QF THE SPECIFIC CIRCUMSTANCES OF EACH AREA

AND WITHIN AVAILABLE RESOURCES,

t43(5) 1In developing general and specific agricultural
chemical ground water management plans, the department shall
consider the current and potential beneficial use of the
ground water included in or affected by the plans as
expressed--by-the-ctassification-of-the-greund-water. If the
ground waker has not been classified, the department shall
consider it to be included in the classification

representing the highest guality of ground water until such

time as the ground water is classified by the board, and the

-25- HB 757

10
11
12
13
14
15
l&
17
18
19
20
21
22
23
24

25

HB 0757/02

department may proceed to develop an agricultural chemical
ground water management plan as required by subsection (2).
t5¥({6) The department may request the beard DEPARTMENT

OF HEALTH AND ENVIRONMENTAL SCIENCES to classify certain

ground water and may coliect the data and information

required by the beard DEPARTMENT OF HEALTH AND ENV1RONMENTAL

SCIENCES to classify the ground water. If adequate
technical data and financial resocurces are available as

determined by the board DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES, the board DEPARTMENT OF HEALTH _AND

ENVIRONMENTAL SCIENCES shall classify ground water at

locations as requested by the department.

+6¥(7) A specific agricultural chemical ground water
management plan must include:

{a) requirements to prevent ground water impairment
that are based on ground water use, value, and vulnerability
and that address all applicable aspects of agricultural
chemical use; and

(b) requirements to prevent or wminimize further
presence of the agricultural chemical in the ground water
and to provide protection for the present and future
beneficial use of the ground water.

t7¥(8) A specific agricultural chemical ground water
management plan may include but is not limited to the

following elements:
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(a) identification of geographical areas where an
agricultural chemical may be used;

(b) ground water, soil, meteorological, and geological
characteristics;

{c) best management plans and best management
practices;

{d) identification of high priority ground water;

(e) certification, licensing, training, and education
requirements for persons using agricultural chemicals;

(f) identification of setback areas around water wells
where certain activities may be restricted;

{g) agricultural chemical application rates and timing
and related use criteria;

{h) alternative pest management technigues, including
integrated pest management;

(i) other requirements for pesticides, as set forth in
Title 80, chapter 8, and related rules and for fertilizers,
as set forth in Title BO, chapter 10, and related rules; and

{j) EPA requirements; AND

(K) ALTERNATIVE SOIL FERTILITY PRACTICES.
£B}(9) When developing and implementing a specific

agricultural chemical ground water management plan, the

department shall consider the beneficiai-uaes BENEFITS OF

APPROPRIATE USE of the agricultural chemical and shall

consult with the Montana state university extension service.
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£9¥{10) Within available resources, the department
shall contact users of an agricultural chemical and user
groups that will be subject to a general or specific
agricultural chemical ground water management plan Lo
request their recommendations concerning the development of
the plan.

+103(11) The department ts-net-required-to MAY develop
er AND implement a commercial fertilizer ground water
management plan untii-EPA-impiements-a--pregram--to--protect
ground--water~--from--fertiltizerst---Prior—-te-the-department
impiementing---an-—-agrienittural—--chemieat---ground --—water
management-—-pian-for-a-commerciat-fertirirzery-the department
and-the-department--of--heatth--and--envirenmentai--setences
shalti-determine-the-seurce-of -the-nitrate-or-ather-component
of--fertiiizer-present-in-ground-waters-If-the-asurce-is—note
from-the-use-sf-a-commercial-fertitizery-the-department-——-may

not--implement—-this--section IF THE DEPARTMENT AND THE

DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES DETERMINE

THAT RESIDUES FROM COMMERCIAL FERTILIZER ARE PRESENT IN THE
GROUND WATER.

t33y{12) The department shall adopt specific
agricultural chemical ground water management plans through
rulemaking, provided that the department may implement

emergency plans as set forth in B80-8-105(4) or as authorized

by the Montana Administrative Procedure Act. Prior to
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rulemaking, the department shall provide to the department
of health and environmental sciences a copy of each proposed
specific agricultural chemical ground water management plan.
A 30-day period must be provided for the department of
health and environmental sciences to prepare comments on the
plan.

+323({13) The department shall review agricultural
chemical ground water management plans periodically to
determine if the requirements contained in the plans need to
be modified based on new scientific data and information.
Plan modifications must be accomplished by rulemaking.

{14) A PERSON WHO SELLS AGRICULTURAL LAND THAT IS

SUBJECT TO THE PROVISIONS OF A SPECIFIC AGRICULTURAL

CHEMICAL GROUND WATER MANAGEMENT PLAN SHALL PROVIDE THE

BUYER WITH WRITTEN NOTICE ABOUT HIS OBLIGATIONS UNDER THE

PLAN AND SHALL FORWARD A COPY OQF THE HNOTICE TO THE

DEPARTMENT. THE _ DEPARTMENT I5 NOT RESPONSIBLE FOR

ENFORCEMENT OF THIS SUBSECTION.

NEW SECTION. Section 13. Department of health and
environmental sciences to amend rules. The dJdepartment of
health and environmental sciences shall amend Rules
16.20.603, 16.20.1003, 16.20.3011L, and 16.20.1012,
Administrative Rules of Montana, to define A SPECIFIC

AGRICULTURAL CHEMICAL GROUND WATER MANAGEMENT PLAN FPREPARED

PURSUBANT TO [SECTION 12] AS reasonable land, soil, and water
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conservation practices ¢e--inciude FOR point and nonpoint
source agricultural operations involving the use of
agricultural chemicals that-are-eonducted-in-comptiance-with
specific-agricutturat-chemicat-qround-water-management-piana
prepared-—pursuant--to--fsection--12} and to exclude those
agricultural operations from Montara ground water pollution
control system permit requirements.

NEW SECTION. Section 14, agricultural chemical ground
water protection accounts ~- acceptance and expenditure of
gifts, grants, and funds. (1) There 1is a department of
agriculture agricultural chemical ground water protection
special revenue account and a department of health and
environmental sciences agricultural chemical ground water
protection special revenue account within the state special
revenue fund established by 17-2-102.

{2) Both accounts named in subsection (1) may receive
funds from any source as gifts, grants, cost-share funds, or
other funds designated for agricultural chemical ground
water protection purposes.

{3) The department and the department of health and
environmental sciences may individually or jointly spend
funds received by their respective accounts for the purposes

authorized by [sections 1 through 241}.

NEW SECTION. Section 15. special funding. (1) A fee

of $15 is assessed for the registration of pesticides in
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addition to the fee imposed by 80-8-201(4).

{2) A Fee of $10 is assessed for the registration of
fertilizers in addition to the fee imposed by B80-10-201(1).
The additional fee must be wused for the ground water
protection responsibilities of the department relating to
fertilizers, Revenues collected from this £fee must be
credited to the commercial fertilizer account within the
state special revenue fund for the administration of
[sections 1 through 24].

NEW SECTION. Section 16. BAuthority to investigate and
inspect. Authorized representatives of the department,
consistent with the responsibilities set forth in {sections
1 through 24] and wupon presentation of department-issued
credentials, may at reasonable times or under emergency
conditions enter upon any public or private property to:

(1) investigate conditions relating to compliance with
agricultural chemical labels, agricultural chemical ground
water management plans, monitoring requirements, or ground
water protection requirements and to investigate wviclations
of plans or compliance orders;

{2) gain access to and copy any records reguired by
the department in the administration of [sections 1 through
24);

{3) establish and inspect monitoring eguipment; and

(4) sample ground water, including drinking water
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supply sources such as wells and similar structures,

NEW SECTION. Section 17. Prohibited activity. It is
unlawful for a person to:

fl}—~cause—ground-water-impairﬁent—or‘to*p}aee—or—cause
to-be-ptaced-any-agri¢ntturai-chemicat-where-tt-its-tikety-te
cause--grownd--water-—-impairment; --except-when-the-use-of-mn
agricultural-chemicai-wass:

tay--in-accerdance-—-with--isbkel--directiona;--including
precautiens-iisted-with-thoae-directions;-or

tby--itn---compiiance---with---a--apecifie--agricuitural
chemicat-ground-water-management—pians:

t2¥(1) vioclate any provision of a specific
agricultural chemical ground water management plan;

£33(2) wviolate any 1lawful order issued pursuant to
fsections 1 through 24]; or

+43(3 violate any provision of ([sections 1 through

24].

NEW SECTION. Section 18. compliance orders. (1} 1In
furtherance of [section 17}, the department may issue a
compliance order to any perscn violating a standard, an
interim numerical standard, or any other requirement
established pursuant to [sections 1 through 24}. The
department shall coordinate its proposed actions pursuant to
this section with proposed actions of the department of

health and environmental sciences pursuant to 75-5-513, if
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any. Issuance of a compliance order under [sections 1
through 24] precludes the department £from taking other
enforcement actions for the same violation under Title 80,
chapter 8 or 10.

(2) The department may issue a compliance order to any
person, including the person's employees, agents, and
subcontractors, whether or not the person is subject to a
specific management plan, to require the cleanup of any
agricultural chemical that the person has accidentally or
purposely dumped, spilled, or misused or unlawfully used
that has a significant probability of entering ground water.

{3) When issuing a compliance order, the department
may reguire a person who has violated a provision of
[section 17} to conduct monitoring to assist in determining
the presence or level of concentration of an agricultural
chemical in ground water and the effectiveness of c¢leanup
efforts. The department shall specify criteria in the
compliance order for determining the duration of monitoring.

(4) A compliance order must specify the requirement
viclated and must set a time for compliance. In establishing
a time for compliance, the department shall take into
account the seriousness of the violation and any gooed-faith
efforts that the person has made to comply with the
requirement that has been wviolated, A compliance order

issued under this section must be served either personally
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by a person qualified to perform service under the Montana
Rules of Civil Procedure or by certified mail.
t5}--A---persasn---may---provide---infoermation—--te--th=
departmenty-inetuding-data-concerning-the-persenia--eeonsmic
attuations—The-department-shati-eanatder-this-infermatton-tn
determining—-the-amount-of-the-perasnis-financialt-ebiigatien
for-eteanup-under-this-sections

NEW SECTION. Section 19. Injunctiocns authorized. The
department may commence a civil action seeking appropriate
relief, including a permanent or temporary inijunction,
pursuant to B80-8-306 or 80-10-303, as applicable, for a
violation that is subject to a compliance order under
[section 18].

NEW SECTION. Section 20. Emergencies. Notwithstanding
any other provisions of [sections 1 through 24}, if the
department finds that an emergency exists that requires
immediate action to protect ground water from agricultural
chemicals or to prevent use of ground water impaired or
likely tc be impaired by agricultural chemicals, the
department may, without notice or hearing, issue necessary
orders or adopt rules to protect public health, welfare, and
safety. The duration of an emergency order or rule is
limited to the emergency provisions of the Montana

Administrative Procedure Act as specified in 2-4-303.

NEW SECTION. Section 21. violators subject to
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penalties, (1} A person found to be in wviolation of
[sections 1 through 24] or a rule established pursuant teo
[sections 1 through 24] is subject to the penalty provisions
of [sections 22 through 24]).

(2) For the purpose of this section, the term "person"
means, in addition to the definition in [section 2], any
responsible corporate officer.

(3) Nothing in [sections 1 through 241 may be
construed as requiring the department or an authorized agent
of the department to report minor viclations of [sections 1
through 24} for prosecution when the department or a duly
authorized agent believes that the public interest will be
best served by other remedial action, by a suitable notice
of warning in writing, or by a lawful written order,

{4) Action under [sections 22 through 24] does not bar
the department from enforcement of [sections 1 through 24]
or of rules or orders issued under [sections 1 through 24]
by injunction or other appropriate remedy.

(5) The department and the department of health and

environmental sciences may-not-both-subject-a-viotater SHALL

COORDINATE ACTIONS WHEN A VIOLATOR IS SUBJECT to the

penalties authorized by |[sections 22 through 24} and
penalties authorized by Title 75, chapter 5, for the same

violation.

NEW SECTION. Section 22. administrative civil
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penalty. {1} A person who commits a violation of {sections 1
through 24] may be assessed an administrative civil penalty
by either the department or the department of health and
environmental sciences, consistent with their respective
responsibilities, of not more than $1,000 for each offense.
Farm applicators possessing a pesticide permit or using a
fertilizer may not be assessed an administrative civil
penalty of more than $500 for the first offense. Assessment
of a civil penalty may be made in conjuncticen with any other
warning, order, or administrative action authorized by
[sections 1 through 24] or Title 75, chapter 5, that is
issued or undertaken by either the department or the
department of health and environmental sciences.

{2) No administrative civil penalty may be assessed
unless the person charged is given notice and opportunity
for a hearing pursuant to Title 2, chapter 4, part 6, of the
Montana Administrative Procedure Act.

{3) In determining an appropriate administrative civil
penalty, the responsible department shall consider the
effect on the person’'s ability to continue in business, the
gravity of the violation that occuried, the degree of care
exercised by the offender, and whether significant harm
resulted to public health, agricultural crops, livestock, or
the environment.

{4) If the responsible department is unable to collect
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the administrative civil penalty or if a perscn Eails to pay
all or a set portion of the administrative civil penalty as
determined by the responsible department, the department may
seek to recover the amount in the appropriate district
court.

(S) A person against whom the department or the
department of health and environmental sciences has assessed
an administrative civil penalty may, within 30 days of the
final agency action making the assessment, appeal the
assessment to the district court of the county in which the
viclation is alleged tc have occurred. A jury trial must be
granted when demanded under Rule 38 of the Montana Rules of
Civil Procedure.

NEW SECTION. Section 23. Judicial civil penalty. A
person who commits a vielation as specified in ([section 17]
shall be subject to a.judicial civil penalty not to exceed
$16,000. Each occurrence constitutes a separate viclation.

NEW SECTION. Section 24. criminal penalties. (1) &
person who intentionally commits a violation as specified in
[section 17] 1is guilty of an offense and subject to a fine
not to exceed $25,000 for each day the viclation continues
or imprisonment for not more than 1 year, or both. Following
an initial «conviction under this section, a subsequent
conviction subjects a person to a fine of not more than

$50,000 for each day the violation continues or imprisonment
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for not more than 2 years, or both,

{2) Except as otherwise provided in ([sections 1
through 24], a person convicted of violating any of the
provisions of [sections 1 through 24] or rules issued under
{sections 1 through 24] or who misrepresents, impedes,
obstructs, hinders, or otherwise prevents or atrempts to
prevent the department from performance of its duties in
connection with the provisions of [sections 1 through 24] is
guilty of a misdemeanor and shall be fined not less than
8100 but not more than $1,500.

13) A person who knowingly makes any false statement,
representation, or certification in any record, report, or
other document filed or required to be maintained under
[sections 1 through 24} or who falsifies, tampers with, or
knowingly renders inaccurate any monitoring device or method
required to be maintained under ([sections 1 through 24)
shall, wupon conviction, be punished by a fine of not more
than $5,000 or by imprisonment for not more than & months,
or both.

(4) A person who with intent to defraud uses or
reveals confideatial information and data provided under
[sections 1 through 24] or rules issued under [sections 1
through 24] shall, upon conviction, be fined not more than

$5,000 or imprisoned for not more than 1 year, or both.

Section 25. sSection 75-5-105, MCA, is amended to read:
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“75-5-185. Confidentiality of records. Any Except as

provided in [section 8], any information concerning sources

of pollution which is furnished to the board or department
or which is obtained by either of them is a matter of public
record and open to public wuse. However, any information
unigque to the owner or operator of a source cf pollution
which would, if disclosed, reveal methods or processes
entitied to protection as trade secrets shall be maintained
as confidential if so determined by a court of competent
jurisdiction. The owner or operateor shall file a
declaratory judgment action to establish the existence of a
trade secret if he wishes such information to enjoy
confidential status. The department shall be served in any
such action and may intervene as a party therein. Any
information not intended to be public when submitted to the
board or department shall be submitted in writing and
clearly marked as confidential. The data describing physical
and chemical characteristics of a waste discharged to state
waters shall not be considered confidential. The board may
use any infoémation in compiling or pubiishing analyses or
summaries relating to water pollution 1f such analyses or
summaries do not identify any owner or operatcr. . of a source
of pellution or reveal any information which is otherwise

made confidential by this section.”

Section 26. Section 75-5-301, MC&, is amended to read:
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"75-5-301. Classification and standards for state

waters. Phe Consistent with the provisions of [section 9],

the board shall:

(1) establish and modify the classification of all
waters 1n accordance with their present and future most
beneficial uses;

(2) formulate standards of water purity and
classification of water according to its most beneficial
uses, giving consideration to the economics of waste
treatment and prevention;

(3) review, from time toc time at intervals of nut more
than 3 years, established classificarions of wate:rs and

standards of water purity and classification."
Section 27, Section 80-8-105, MCA, is amended to read:

“80-8-105. Rules. (1) The department may adopt by
reference without a public hearing regqulations adopted under
the Federal Insecticide, Fungicide, and Rodenticide Act, as
amended. The department may, after a public hearing, adopt
all rules necessary to carry out this chapter.

{2) The rules may prescribe methods of:

{a) reglistration,

suspension or cancellaticn of

registration, application, use or restricting use,
prohibiting use, offering or exposing for sale of any
pesticide;

{b) determining whether pesticides are highly toxi¢ to
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man;

(c) determining standards of colering or discoloring
for pesticides and subjecting pesticides to the requirements
of B0-8B-202;

{d} licensing commercial applicators, operators, and
dealers, establishing methods of recordkeeping for
applicators, operators, and dealers, and providing for the
review of the records by the department's authorized agent
and the submission of the records to the department upon
written request;

(e) issuing farm applicator special-use permits and
the maintenance and submission of records by farm
applicators issued special-use permits;

{£) collection, examination, and standard deviation
from guarantee analysis and umpire analysis of pesticides
and devices;

{g) operating and maintaining eguipment used by
applicators;

(h) developing examinations which shall be held
periodically throughout the state;

(i) establishing the form and content of all
applications for licenses and permits;

{3) designating pesticides that may be sold at retail

for home, yard, garden, and lawn use. The department may

also 1limit retail sale of pesticides, up to a specific
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number of pounds or gallens and concentration which would be
sublethal to humans and animals if small amounts of it were
accidentally swallowed, inhaled, sprayed, or dusted on the
skin.

(k) revoking licenses and permits;

(1) registering or controlling any spray adjuvant,
such as a wetting agent, spreading agent, deposit builder,
adhesive, emulsifying agent, deflocculating agent, water
modifier, or similar agent with or without toxic properties
of its own intended to be used with any other pesticide as
an aid to the application or effect cf that other pesticide,
whether or not distributed in a package or container
separate from that of a pesticide with which it is to be
used:

(m) registering pesticide-fertilizer and other
chemical blends or, instead of registration, establishing
licensing, inspection, and fees for blending plants;

{n) establishing registration procedures for devices,
with a fee not to exceed $5 per type of device, specifying
classes of devices to be registered and providing for
additional reguirements;

(o) imposing conditions for renewal af dealer,
applicator, and operator 1licenses and permits, including
requalification training;

(p) establishing procedures for implementing and
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administering the civil pepalties under B0-8-306; and
{q) establishing fees for training courses and

materials.

(3) (a) Whenever Consistent with the provisions of

[sections _1 through 24], whenever the department finds that

those rules are necessary to carry out the purposes and
intent of this chapter, the rules may relate to the time,
place, manner, and method of registration, suspension or
cancellation of registration, application, or selling of the
pesticides, may restrict or prohibit use of pesticides in
the state or in designated areas during specified periods of
time, and shall encompass all reasonable factors which the
department considers necessary to prevent damage or injury
to:

(i) persons, animals, crops, or pollinating insects
from the effect of drift or careless application;

{ii) the environment;

(iii} plants, including forage plants;

(iv) wildlife;

(v) fish and other aquatic life.

{b) In issuing the rules, the department shall give
consideration to pertinent research findings and
recommendations of other agencies of this state or of the

tederal government.

{4} If the department finds that an emergency exists
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which requires immediate action with regard to the
registration, use, or application of pesticides, the

department may, without notice or hearing, issue necessary
orders or rules to protect the public health, welfare, and
safety. An order or rule issued under this subsecticn is
effective for the period prescribed by the Montana
Administrative Procedure Act. If the department determines
that the emergency order or rule should remain in effect, a
public hearing under B0-8-106 shall be held within the above
pericd to determine whether the order or rule should be
adopted by the department.

{5) All rules and orders issued by the department
shall be in writing, shall be entered in full in books to be
kept by the department for that purpose, shall be indexed,
and shall be public records open for inspection at all times
during reasonable office hours, Except for orders
establishing or changing rules of practice and procedure,
all orders made and published by the department shall
include and be based upon written findings of fact. A copy
of any rule or order certified by the department shall be
received in evidence 1in all courts of this state with the
same effect as the original."

Section 28. Section B0-8-107, MCA, is amended to read:

*80-8-107. Public information. Phe Except as _provided

in {sections 1 through 24], the department as it deems
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proper may, alone or in cooperation with other state or
federal agencies, publish information regarding aspects of
the use and application sections or registration sections of
this chapter. This information cannot disclose operations of
selling, production, or use of pesticides by any person.*®
Section 29. Section 80-8-305, MCA, is amended to read:

"80-8-305. General violations. (1) ¥+ Consistent with

the provisions of [sections 1 through 24), it is unlawful

for any person:

(a) to discard any pesticide or pesticide container in
such a manner as to cause 1injury to humans, domestic
animals, or wildlife, or to pollute any waterway in a way
harmful teo any wildlife therein or to the environment;

(b} to handle, transport, store, display, or
distribute pesticides or pesticide containers in such a
manner as to endanger man or the environment or to endanger
food or any other products that may be transported, stored,
displayed, or distributed with such pesticides;

(¢) to handle, apply, or attempt o apply any
registered pesticide for which he does not have an
appropriate, complete, or legible label at hand; or

(d) to apply or attempt to apply any registered
pesticide in a manner inconsistent with the label, as

defined in 80-8-102.

(2) It is unlawful for any person to manufacture,
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formulate, or store any registered pesticide or component or
byproduct thereof in such a manner that the pesticide or any
component or byproduct cannot be contained or confined
within the boundaries of the lands owned by or under the
appropriate control of the person involved. Odor is
specifically exempted from the provisions of this
subsection.”

NEW SECTION. Section 30. Severability. If a part of
[this act]} is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invaiid in one or more of its applications, the part
remains 1in effect in all wvalid applications chat are

severable from the invalid applications.

NEW SECTION. Section 31. Codification instruction.
[Sections 1 through 24} are intended to be codified as an
integral part of Title 80, and the pravisions of Title 80
apply to [sections 1 through 24}.

NEW SECTION. Section 32. Effective date. {This act)

is effective January 1, 1990.

-End-~
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HOUSE BILL NO. 757
INTRODUCED BY GIACOMETTO, WEEDING, BECK, O'KEEFE,

MARKS, HARPER, DEMARS, THOFT

A BILL FOR AN ACT ENTITLED: "AN ACT TO ESTABLISH AN
AGRICULTURAL CHEMICAL GROUND WATER PROTECTION PROGRAM TO BE
ADMINISTERED BY THE DEPARTMENT OF AGRICULTURE AND THE
DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES; TO REQUIRE
ESTABLISHMENT OF AGRICULTURAL CHEMICAL GROUND WATER QUALITY
STANDARDS; TO PROVIDE FOR GROUND WATER MONITORING AND
AGRICULTURAL CHEMICAL GROUND WATER MANAGEMENT PLANS; TO
PROVIDE FOR ENFORCEMENT AUTHORITY, COMPLIANCE ORDERS, AND
PENALTIES; TO DIRECT THE DEPARTMENT OF HEALTH AND
ENVIRONMENTAL SCIENCES TO AMEND CERTAIN RULES IMPLEMENTING
THE WATER QUALITY ACT; TO ESTABLISH ADDITIONAL FEES FOR
REGISTRATION OF PESTICIDES AND FERTILIZERS; TO CREATE
AGRICULTURAL CHEMICAL GROUND WATER PROTECTION ACCOUNTS;
AMENDING SECTIONS 75-5-105, 75-5-301, 80-8-105, 80-8-107,

AND 80-8-305, MCA; AND PROVIDING A DELAYED EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill in
order to provide guidance to the department of agriculture
and the department of health and environmental sciences

concerning the administration of the provisions of the bill
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and the adopticon of rules.

Because the departments share responsibility Ffor
certain duties established by the bill, the departments
shall coordinate their rulemaking efforts and whenever
possible adopt identical rules for the areas of shared
responsibility, including:

(1) ground water monitoring as authcorized by [sections
10 and 11];

{(2) field and laboratory operational quality
assurance, quality control, and confirmatory procedures as
authorized by {sections 7, 10, and 11];

{3) maintenance of confidentiality of certain data as
required by [section 8]; and

14) administrative civil penalties as authorized by
[section 221}.

fn--adoPting——ruies——perbaining——tc~"quaiity—assufance7
quaiity—-—controiy———and-——confirmatory—-—preceduresT————the
departments-shati-inciunde-the-Followings

fii-—eonE&rmation---of———anaiyEicai—--resu}ts———by——two
diEEe:ent—-ana}yticaiu-methedaiagies——if——two--methodo}ogies
exist;—and

t2}--etther--resampring--and-anatysis-within-30-days-of
originai—samp}ihg—and—ana}ysisvor—:piittinq—andﬂanaiysis——of
sampies---by--two--or--more--taboratories--approved--by--the

department-of-agriculture-and-the-deparkment-of--heatth--and
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enviranmentai-sciencess
A—--monitoring--program-implemented-by-the-department-cf
agriculitoure-or-the-department-of-—-heatth--and--eéenvironmentcatl
aciences--must-be-designed-teo-enabie-the-deparements-ts-make
the-fottewing-determinationa;-as-appiieabies-whethers
tiy--the-agricuicurai-chemical-has-entered-ground-water
as-a-direct-resait-of-use-according-to-ita-—-tabei--or--as—-a
resuib-of-misuses
t2¥--the-——nagricuienral---echemicat--~has--a -reasonabte
probabttity--of--entering--ground--water--due--to--migration
through-soits
£3y--the--tevel--of-—the--agriculturat--chemicat-in-the
ground-water-or—-its--rate--of--migraticn--throvgh--soii--is
tnereasing--or--decreasing--with—-respect--to--atandards-and
interim-numericat-standardsa-required-by-faeseion-9i;
t4)--the--prediccive--procedures--and--data---used-——¢to
establish-the-menttoring-program-are-retriable;-2nd
fS}--tbe—-—gronnd-——water———hasv——beneficiui——humsn—for
environmental-uses-based-on-its-classifications
Phe-department-of--agericutture--or--the--department--of
heaith--and--environmental--sciences--shati-give-priortty-te
developing-monitoring-programs--for--agricultturai--chemicals
chat--the--deparcments—-tdentify--as-—-tikely--to-enter-sr-as
having-entered-ground-water-based-on--predictive--procedures

that--provide-a-high-degree-af-ascientific-certatnty-and-theat
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are--apprepriate--+te--the--geegraphical--areas——-where---the
agrieuiturat-chemicals-are-useds

if--the-department-of-health-and-environamentat-serences
finds-ir-nacessary-te-tasue-compliance-orders-to-a-perasn-to
ciean-up-ground-water-that--has--been--impaired-—by—use--of
agriculturai--chemieats—-rn-viotarion-cf-¥itie-75;-chapter-5
sr-67-it-mays-based-en-teehnical--feasibitity--and--econemie
ecansideratioana;-order—-the-greund-water-to-bhe-cieaned-up-to-a
tevel--thak-is-tower-than-the-applicabte-standard-er-interim
numerical-standard-if-the-foltowing-findings-are-mades

t1y-—the-~agricuiturat--chemicat--can--be--cenfined-—to
either--the--ssurce;--a--specifie—-property-boundarys-sr-the
defined-areai-extent-of-the-agricutturat-chemicat-piumes

f??——the-ground—water—wi}i—not--bé--usedA—Eer—vdfinking
purpeses-or-no-heatth-vrisks-witl-extat-ar-a-tevet-of-clteanup
that—-is—-itower--than--the--apptiecabte--standard—-sr-interim
aumerical-standard;

tIy--the-agricuttorat-ehemieal --witi--not--cavse--other
ground-water—impairment;-and

t4y-—the-responsible-party -has-agreed-to-compiy-with-an
existing--agricuttural-chemical ground-water-management—pian
or-a-pian-under-development-baot not-finatrzed-by-rute-at-the
time-of-the-determination-by-the department--of --health--and
environmental-sciences:

The board of health and environmental sciences is
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responsible for adoption of certain ground water quality
standards for agricultural chemicals as required by [section
9]. The board shall adopt appropriate rules as necessary to
comply with the special requirements and considerations that
apply to the adoption of these standards as specified in
[section 91, including acquisition of current and
scientifically valid data from the United States
environmental protection agency (EPA) and other sources and
communications with EPA concerning the content and status of
promulgated federal standards, nonpromulgated federal
standards, and other relevant EPA regulations and materjals.
In--adopting--rutes-to-reguitate-the-adoprion-of-interim
sumerteat-astandarda;-the-board-shati-inc tude--the--foliowing
ertterias
tty-~use--of-any-significant-new-and-relevant-technieal
infarmation:
¢2y--reriance—-on---vatid-—-scientifiec——-methodologies;
protocols;-and-procedures;
t3}--priority-censideration-of-information-and-evidenee
that-—-has--been--subjected-to-peer-review;-has-resultted-frem
more-than—-one-study;and-is-consitstent-with--ether—-credibie
medical-or-toxicotogicat-evidence;-and
té4}-—-censutration--with——-the--department-of-agrienlture
and-EPA-regarding-any-assessment3--or-—conciusions——EPA--may

have-made-retative-to-avattable-taxicotogicar-information-on
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the-agricotturat-echemieat-fn-question;

Phe-deparement-cf-heateh-and-envirenmentalt-sctencea-and
the--deparetment——af--agriecutenre--ahatl-evoperatrvety-ensure
apprepriate-and-timely-netice-to-affected-parctes;-inctading
the-registrant-of-an-agricatturat-chenical; -concerning--the
adoption-of-standards-and-interim-numerrcat-standardss

The department of agriculture is responsible for the
development of agricultural chemical ground water management
plans. The department shall adopt appropriate rules to
ensure compliance with the reqguirements of {section 12],
including procedures for the development of the plans,
communication with sources of information needed for the
plans, communication with citizens who may be affected by
the plans, and criteria for ensuring that the content of the
plans meets the objectives of preventing ground water
impairment, minimizing the presence of agricultural
chemicals in ground water, and protecting present and future
beneficial uses of ground water as specified in [section
12]1. The department of agriculture shall also adopt rules
specifying procedures for obtaining comments on agricultural
chemical ground water management plans from the department
of health and envirocnmental sciences, for adoption of
completed plans, and for making modifications to adopted

plans.
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

- NEW SECTION. Section 1. short title. [Sections 1
through 24] may be cited as the “Montana Agricultural
Chemical Ground Water Protection Act™.

NEW SECTION. Section 2. Dpefinitions. Unless the
context requires otherwise, in [sections 1 through 24] the
following definitions apply:

{1) "Agricultural chemical” means any of the
following:

(a) a pesticide as defined in B0-8-102;

{b) an isomet, degradation, or metabolic product of a
pesticide; or

{c) a commercial fertilizer as defined in 80-10-101.

{2) "“AQUIFER" MEANS A HATER-BEARING, SUBSURFACE

FORMATION CAPABLE OF YTELDING SUFFICIENT QUANTITIES OF WATER

TO_A WELL FOR A BENEFICIAL USE.

t2¥(3) “Best management plans"” and “best management
practices” mean activities, procedures, and practices
established by the department of agriculture, in
consultation with the Montana state university extension
service, to prevent or remedy the introduction of
agricultural chemicals intc ground water to the extent
technically and economically praetical.

t33{4) "Board" means the board of health and

environmental sciences provided for in 2-15-2104.
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t4¥{5) “"Confirmatory procedure" means a process for
verifying the detection of agricultural chemicals in water,
soil, and other related media.

t5¥(6) "EPA" means the United States environmental
protection agency.

t6¥(7) "Ground water”™ means any water of the state
occupying the wvoids within a geologic formation and within
the zone of saturation espable--sf--yteiding--suffietent
quantities-of-water-to-a-well-for-menefietat-use.

t?}--“Ground--water-impairment®-means-the aiteratien-of
the-physical;-chemical;-or-biclogicat-propercies--oft--ground
water--by--an-agricuiturai-chemicat;-whether-from-discharges
usey-or-introductiony-that-prevents-or-is-itkety-to--prevent
the--present-er-future-benefictal-use-sf-the-greund-water-as
expressed-by-the—ground-waterlis-ciassificatiens

t83¢73(8) “Interim numerical standard” means a
health-based number that expresses the concentration of an
agricultural chemical allowed in ground water and that is
adopted by a rule of the board pursuant to [section 9¢5%
9(3) or 6% (4)].

t93¢8)(9) “"Margin of safety” means numerical margins
that are applied to the no observable effect level in an
agricultural chemical toxicolegy study and that are used by
the EPA to extrapolate data obtained from studies of animals

to humans, including sensitive individuals,
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t38y£{99(10) "No observable effect level" means the
highest dose level of an agricultural chemical to which a
laboratory animal is exposed, per unit of body weight, at
which ne effect 1is observed, as established by EPA's
pesticide registration process.

t1ty£30)(11) "Nonpoint source" means a diffuse source
of agricultural chemicals resulting from activities of man
over a relatively large area, the effects of which must
normally be addressed or controlled by a wmanagement or
conservation practice.

t32y£335(12) "Nonpromulgated federal standard” means a
health advisoryy OR A suggested no ebservebie-effect ADVERSE
RESPONSE levelj--suggested--maximom--contaminant—-tevel;--a¢
suggested-—ground--water--residue--guidance--level that is
published but not promulgated by regulation by EPA and that
is a suggested measure of the health risk répresented by the
concentration of an agricultural chemical in water.

£333£325(13) “Numerical risk  assessment” means a
scientific procedure used to measure the statistical
probability of human health risk associated with exposure to
an agricultural chemical.

t343£33¥(14) “Oncogenic poetential” means the potential
of an agricultural chemical to cause tumors in 1laboratory
animals and the extrapolation of that potential to humans

through use of statistical models and other evidence.
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t353{343{15) "Person” means any individual, group,
firm, cooperative, corporatien, asscociation, partnership,
political subdivision, state or federal government agency,
or other organization or entity.

t¥6+t35¥5(16) "Point of standards application" means the
specific 1location in an sequifer AQUIFER where ground water
gquality and quantity are sampled, measured, evaluated, or
otherwise used by either the department or the department of
health and environmental sciences o implement the
provisions of [sections 1 through 241,

+37¥£326¥(17) "Point source" means a polnt source as
defined in 75-5-103, including but not limited to chemical
mixing, loading, and storage sites and sites of agricultural
chemical spills.

+38+£t277(18) "Promulgated federal standard" means an
agricultural chemical maximum contaminant level as
established under the federal Safe Drinking Water Act, a
national primary drinking water standard, or an interim
drinking water regulation or other EPA regulaticn based on
federal law.

t193¢18%(19) "Registrant" means a person as defined in
B0-B8-102 and 80-10-101.

+204$394(20) "Standard" means the numerical value
expressing the concentration of am agricultural chemical in

ground water that, WHEN EXCEEDED, presents a POTENTIAL human
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health risk over a lifetime of consumption and that |is
adopted by a rule of the board as required by [section 9],

+224+4204(21) "Use" means any act of handling or release
of an agricultural chemical or exposure of man or the
environment to an agricultural chemical, including but not
limited to application, mixing, locading, stcrage, disposal,
or transportation.

NEW SECTION. Section 3. Policy. It is the public
policy of this state to:

(1) protect ground water and the environment from
impairment or degradation due to the use of agricultural
chemicals;

{2) allow for the proper and correct use of
agricultural chemicals chat-are-vatuabie-and-necessary-for
agricatenrat-production-and-disease-control;

(3) provide for- the management of agricultural
chemicals to prevent, minimize, and mitigate their presence
in ground watery-considering-the-use-sf--the--ground--water,
and-—-to--provide--speciai--protection—-to--high-priority-and
highiy-susceptibte-ground-water; and

(4) provide for education and training of agricultural
chemical applicators and the general public on ground water

protection, and agricultural chemical use, AND THE USE OF

ALTERNATIVE AGRICULTURAL METHODS.

NEW SECTION. Section 4. Administration, (1) The
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department and the department of health and environmental
sciences shall administer [sections 1 through 24}.

(2) The department of health and environmental
sciences is responsible for the establishment and
enforcement of agricultural chemical ground water standards
and interim numerical standards as authorized by {section
9], ground water monitoring as authorized by I[secrtions 10
and 11], providing comments to the department during the
development of agricultural chemical ground water management
plans, condueking PROMOTING research as set forth in
[{section 7}, and related responsibilities set forth in Title
75, chapter 5.

{3} The department is responsible for the preparation,
implementation, and enforcement of agricultural chemical
ground water management plans as authorized by [sections 12
and 16 through 24], public education as authorized by
[section 61, ground water monitoring as authorized by
[sections 10 and 11], other duties related to promoting
research as set forth 1in ([section 71, and related
responsibilities set forth in Title 80, chapters 8 and 10.

{4) [Sections 1 through 24} do not limit the
department's responsibility to enforce agricultural chemical
label directions and prohibitions.

(5} The administration of ([sections 1 through 24],

including rulemaking and hearing functions authorized by
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[sections 1 through 24}, must be conducted in accordance
with the Montana Administrative Procedure Act, Title 2,

chapter 4.

NEW SECTION. Section 5. Rulemaking. {1) The beoard
shall adopt rules for the administration of ({sections 1
through 24] for which the board and the department of health
and environmental sciences have responsibility. These rules
must include but are not limited to:

{a) standards and interim numerical standards for
agricultural chemicals in ground water as authorized by
[section 9);

(b) procedures for ground water monitoring as
authorized by [sections 10 and 1l1};

(c) Eield and laboratory operational quality
assurance, gquality control, and confirmatory procedures as
authorized by [sections 7, 10, and 11}, which may include,
through adoption by reference, procedures that have been
established or approved by EPA for gquality assurance and
quality control;

{d} standards for maintaining the confidentiality of
data and information declared confidential by EPA and the
confidentiality of chemical registrant data and information
protected from disclosure by Ffederal or state law as
required by {section 8]; and

{e) administrative civil penalties as authorized by
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[section 22]).

{2) The department shall adopt rules necessary to
carry out 1its responsibilities wunder {(sections 1 through
24]. These rules must inciude but are not limited to:

{a) procedures for ground water monitoring as
authorized by [sections 10 and 11);

{b) the content and procedures for development of
agricultural chemical ground water management plans,
including the content of best management practices and best
mandagement plans, procedures for obtaining comments From the
department of health and environmental sciences on the
plans, and the adoption of completed plans and plan
modifications as authorized by [section 12);

(c) standards for maintaining the confidentiality of
data and information declared confidential by EPA and of
chemical registrant data and information protected from
disclosure by federal or state law as required by [section
8};

(d) field and laboratory operational quality
assurance, quality control, and confirmatory procedures as
authorized by (secticns 7, 10, and 11], which may include,
through adoption by reference, procedures that have been
established or approved by EPA for quality assurance and

quality control;

{e} emergency procedures as authorized by [section
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20];

{f) procedures for issuance of compliance orders as
authorized by [section 18); and

{g) procedures for the assessment of administrative
civil penalties as authorized by [section 22].

NEW SECTION. Section 6. Educational programs. (1) The
department, in cooperation with the Montana state university
extension service, shall develop and conduct appropriate
educational programs to promote the policy specified in
[section 3]. The department and the Montana state
university extension service may charge a fee for the
educaticnal programs commensurate with the costs of program
development and administration.

{2} All fees collected by the department pursuant to
this section must be deposited in the state special revenue
fund. The department may spend the funds for the purposes
set forth in this section.

({3} All fees collected by the Montana state university
extension service must be deposited in a special account
identified for this purpose. The extension service may spend
the funds for the purposes set forth in this section.

HEW SECTION. Section 7. Research. The department or
the department of health and environmental sciences may
SHALL promote, for the purposes described in [section 3],

cooperative ground water research programs with units of the
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university system and associated agricultural experiment
stations, the bureau of mines and geology, and other
appropriate agencies, organizations, and individuals.

NEW SECTION, Section 8. cConfidentiality. (1) The
department and the department of health and enbironmental
sciences shall maintaiﬁ the confideatiality of data declared
confidential by EPA and chemiéal registrant data and
information protected from disclosure by federal cor state
law.

{2} The department of health and environmental
sciences shall comply with the requiréments of 75-5-105 and
the department shall comply with the regquirements of
80-B-107 and 80-10-210, except as otherwise provided by this
section,

NEW SECTION. Section 9. Ground water standards. {1}
The board shall adopt standards and, as applicable, interim
numerical standards for agricultural chemicals in ground
water. The standards must be the same as any promulgated or
nonpromulgated federal standard established by EPA, although
the board may determine, pursuant to the requirements of
subsection {7} (4), that an interim numerical standard
different from either a promulgated or nonpromulgated

federal standard is justified. PROMULGATED PEDERAL

STANDARDS MUST RECEIVE PREFERENCE. Except as provided in

subseceion-¢7} SUBSECTIONS (3) AND (4), if wore than one
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nonpromulgated federal standard exists for an agricultural
chemical, the bocard must adopt the most recently established
noenpromulgated federal standard.

{(2) The board is not required to adopt a standard or
interim numerical standard for every agricultural chemical
registered in the state. The only standards and interim
numerical standards required are for those agricultural
chemicals:

(a} that are addressed by promulgated and
nenpromulgated federal standards;

(b) the presence of which has been verified in ground
water as prowvided in {section 10]; or

{(c) that the department and the department of health
and environmental sciences predict may appear in ground
water, in accordance with the procedures and determinaticns
specified in [sections 10 and 11}.

t3y-—~Before--either-the-deparement-or-the-department-of
heatth--and--environmentat--aciences---provides-—-monttoring
resntes——or-—-before--either--may--order--a-peraon-to—conduect
monttaring-and-prior-to-the-deparement-taking-an-enforcement
action-under-fsecktions-i-through-24i-or--the--department--of
hesith--and--envirenmental--seiences——eaking--an-enforcement
action-under-Fitle--75;--chapter—-5;--the--board--must--have
escablished-a-standard-or-interim-numericat-standard-for-cthe

agqricattural--chemicat--in--question;--execept-—tn--emergency
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situations—as*speciEied-én-fsectiﬁn—VQG}*vand'—?S-S-62&;——33
appiicabies

f4#—-?hc——department—-may——not—deve%op~and—£mpiemcnt-an
agriCuiturai—ehemicai—greund*water**managemencf~p}anﬁﬁfar-—a
particu}ar~agricuitural~chemiea}-én-accoraancc-with—{seetien
i2iAAunti1~a~standard-cf—interimfnamerica}fsbandarévfer—that
chemicat-has-been-eatablished-by-~the--board--=ar—-untit--EPA
requires——the—deve}epment~6Efan—agricultur&}fehemksa}-ground
water-management-planc

t5¥(3) If no promulgated federal standard has been
adopted and OR no nonpromulgated federal standard has been
published for an agricultural chemical for which the board
is required to establish a standard or interim numerical
standard as specified in subsections {2)(b) and (2)(c}, the
department of health and environmental sciences shall
request EPA to establish a promulgated or nonpromulgated
federal standard. If the department of heaith and
environmental sciences determines that EPA cannot comply
with the request within 68 15 days, the board shaill adopt an
interim numerical standard, provided that the board shall
review the interim numerical standard whenever EPA adopts a
promulgated federal standard or publishes a nonpromulgated
federal standard for the agricultural chemical in question,
t61(4) The board may adopt an interim numerical

standard that is different from either a promulgated or
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nonpromulgated federal standard, if there is significant new
and relevant technical information available that is
scientifically valid amd-that-has--not--been--considered--by
EPA. The board shall review the interim numerical standard

when EPA [ESTABLISHES OR revises the promuigated or

nonpromulgated federal standard for the agricultural
chemical in gquestion.

t7¥(5) ¥n-addition-to--criteria--the--board--considers
puravant-to-rutes-adepted-under-faection-51-for-the-adoption
of---standardsy——-the THE board shall base CONSIDER THE

FOLLOWING IN ADOPTING any interim numerical standard it

adopts under either subsection $5)-or-{63-en {3) OR (4):

(a) EFFECTS ON a person weighing 70 kilograms and
drinking 2 liters of water per day over a lifetime; and

(b) EPA's conclusions regarding the no observable
effect level, including the margin of safety identified by
EPA when scientific data indicates oncogenic potential for
the agricultural chemical and EPA has determined that a
numerical risk assessment is not justified, is
inappropriate, or does not serve as the primary
toxicological basis for regqulation.

t8+{6) Nothing in this section may interfere with the
board's responsibility to adopt rules and standards under

Title 75, chapter 6.

NEW SECTION. Section 10. Monitoring programs. (l} The
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department or the department of health and environmental
sciences may SHALL conduct monitoring programs to determine:

(a) whether residues of agricultural chemicals are
present in ground water; and

(b) the likelihood of an agriculrtural chemical
entering TGO ENTER ground water, if either department
determines that sufficient wvalid scientific data is
available to reasonably predict the behavior of a particular
agricultural chemical in the s0il and-ground-water.

(2) ANY PERSON WHO RECEIVES A CHEMICAL ANALYSIS

INDICATING THE PRESENCE OF AN AGRICULTURAL CHEMICAL IN

GROUND WATER SHALL NOTIFY THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES,

£23+(3) The department and the department of health and
environmental sciences shall evaluate all information
relating to this section that is received from any person
based upon standard pf&cedures, protocols, and confirmatory
procedures established by rules. Information found to be
insufficient based on the adopted procedures and protocols,
including analytical results, may be used only for
informational purposes,

NEW SECTION. Section 11. Evaluation and use of
monitoring results. (1) When providing preliminary
monitoring results to--ground--water--users or confirmed

monitoring results to the GROUND WATER users or the publie,
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the departments shall also provide ¢&he ANY applicable
standard or interim numerical standard,

{2} When monitoring results reveal the presence of an
agricultural chemical in ground water:

{a) the department of health and environmental
sciences is the 1lead department for determining health
risks; and

(b) the department is the lead department for
determining compliance with agricultural chemical ground
water management plans authorized by (section 12] and with
agricultural chemical registration, use, and 1labeling
requirements and conditions pursuant to Title 80, chapters B
and 10.

{3) The department and the department of health and
environmental sciences shall cooperatively evaluate the
results of monitoring programs authorized by [section 10] te
determiner-as—appiicabies

tay--whether—the-presence-sf-an--agricautenrat—--chemicat
in-ground-water-meeta-or-exceedss:

t+i}-—an---estabiished—-standard--sr-—interim--numerical
standard-at-a-point-of-standarda-appiication;-or

tiiy-any----requirements----associated-———— with-———- the
classification-of-the-ground-waters

thy-—whather——the--eonditiona—-required--by--—a-spacifie

agricuiturat-chemical-ground-water-managenent--plan--as--set
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Eorth—in-fsection-}Ei-are-appfeprégtc—cr—have~been~vio}abeér

te}--the--geographical-er-hydrageotogicat-extent-of-the
agrieniturat-chemical-in-the-ground-water;-and

tdy--whether-there-is-a--definite--trend--of--itncreased
presence--of-the-agricotturati-chemicati—-in-ground-water-based
on~the-percentage-of-change-in-concentrations-measured-at--a
singie-monttoring-site-or-at-diffecent-monitering-sites-over
a-reasonabie-pericd-of-time.

(4) Based on the results of monitoring, the department
and the department of health and environmental sciences
shall implement appropriate actions specified in [sections 1
through 24] to mitigate any existing impacts of an
agricultural chemical found in ground water and to prevent
future impacts of an agricultural chemical that may be found
in ground water, in relation to human health, agriculture,
and the environment.

(5) The department may not undertake compliance and
enforcement actions authorized by [sections 1 through 24)
and the department of health and environmental sciences may
not undertake compliance and enforcement actions authorized
by Title 75, chapter 5, unless there is sufficient evidence
collected through:

{a) monitoring at a peoint of standards application or

threugh THAT REVEALS THAT A PERSON USING AN AGRICULTURAL

CHEMICAL OR INTRODUCING OR_DISCHARGING THE CHEMICAL INTO
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GROUND WATER HAS VIOLATED A PROVISICON OF [SECTION 17] OR

TITLE 75; CHAPTER S; OR

IB) octher investigations that reveal that a person
using an agricultural chemical or introducing or discharging
the éhemical into ground water has violated a provision of
{section 17] or Title 75, chapter 5; or

tb3(C) monitoring that reveals a significant

probability for an agricultural chemical to enter ground

water.

t63--Any-actions-taken-by-the-departments-in-accordance
with-subdections-tdr-and-¢Sy-must--bé--tensitabent--with--the
priarié}--aceordbd—-eo--and-bhe-beneficini—use-of—the-grennd
water-as-expresased-by--tts--elassifications---Fhe--type--and
compi&x;by———of*—-the——~departmentsl——actions——may——be——more
comprehehsive—in—:ituaticns~;nvc}ving~~higher~—graund——wuter
eiassifécatéons:--—Actians‘invaiving-the-}owest—graund—water
ciuasifieation-may—be-limit;d—te-miﬁimi:ing--Eutthef--&mpact
unibss-—the——departmenbs——jeintiy-—débermine-that—the—}ahest
ciaasified-ground-water-witi-impatr-er-is—3ikety--to--tmpair
other-state—waters—thﬁt-hnve~a-higher—cin::ification:

NEW SECTION. Section 12. Agricultural chemical ground
water management plans. (1) The department may SHALL develop
and implement a general state agricultural chemical ground

water management plan TO ACHIEVE THE POLICIES OF {SECTION

3]. This plan may MUST include general program elements set
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forth in [sections 1 through 24] and best management plans

and best management practices. PRIOR TO PUBLICATION OF THE

PLAN, THE DEPARTMENT SHALL PROVIDE A 30-DAY PERIOD FOR THE

DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES TO PREPARE

AND SUBMIT. COMMENTS CN THE PLAN.

{2} Except as provided in subsection t38% (1l1l), the
department shall develop and implement agricultural chemical
ground water management plans specific to - particular
agricultural chemicals and to a defined geographical areas
Within-avaiiabis-rasources; -the-department-shalii--pricrititm
preparation-—of -—specific-agriculturat-chemical-ground-water
management-pians-based-on-the-foitowing-criterta:

_ {a) . when the level of an agricultural chemical . found
in ground water is at 50% of the standard or interim
numerical standard at a point of standards application and
is scientifically validated;

{b} when a definite trend ,of increased presence of the
agricultural chemical in ground water at a- .peint of
standards application is scientifically validated;

(C) WHEN AGRICULTURAL CHEMICALS HAVE BEEN DETERMINED

TO HAVE MIGRATED INTO IN THE GROUND WATER FROM THE POINT OF

DETECTION;

€te¥(D) when EPA proposes to suspend or cancel
registration of an agricultural chemical, prohibits or

restricts the chemical's sale ér wuse in the state, or
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otherwise initiates action against a chemical because of
ground water concerns and when EPA's action, restriction, or
prohibition will be implemented unless the state develops an
adequate management plan; or

td3(E) when agricultural chemicals that possess or are
suspected of possessing properties that indicate potential
tc migrate to ground water are being applied on areas
underlaid by ground water that is vulnerable to impairment.

{3} ANY PERSON USING AN AGRICULTURAL CHEMICAL THAT 18

ADDRESSED BY A SPECIFIC AGRICULTURAL CHEMICAL GROUND WATER

MANAGEMENT PLAN IN THE GEQOGRAPHICAL REGION THAT 1S ADDRESSED

BY THE PLAN SHALL COMPLY WITH THE PLAN. The department may

SPECIFICALLY identify and designate persons using---an
agricutturat--chemiecat--that--is--addressed--by--a--specific
agricultursl-chemicat-ground-water—management--ptan—-—in--the
geographtcat--area-that-is-addreased-by-the-plans-Besignated

perssna-ahati-compliy-with-the-pran: WHO ARE UNDER THE PLAN

ANRD MAY INFORM ANY PERSON ABOUT THE PLAN.,

(4} THE DEPARTMENT SHALL PRIORITIZE PREPARATION OF

SPECIFIC AGRICULTURAL CHEMICAL GROUND WATER MANAGEMENT PLANS

IN CONSIDERATION OF THE SPECIFIC CIRCUMSTANCES OF EACH AREA

AND WITHIN AVAILABLE RESOURCES.

t4}3(5) In developing general and specific agricultural
chemical ground water management plans, the department shall

consider the current and potential beneficial use of the
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ground water included in or affected by the plans as
expressed--by-the-classification-of-the-grouad-water, If the
ground water has not been classified, the department shall
consider it to be included in the classification
representing the highest quality of ground water uncil such
time as the ground water is classified by the board

DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES, and the

department may proceed tc develop an agricultural chemical
ground water management plan as required by subsection (2}.

£53(6) The department may request the besard DEPARTMENT
OF HEALTH AND ENVIRONMENTAL SCIENCES to classify certain

ground water and may <collect the data and information

required by the boeard DEPARTMENT OF HEALTH AND ENVIRONMENTAL

SCIENCES to classify the ground water. If adeguate
technical data and financial resources are available as

determined by the board DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES, the beard DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES shall classify ground water at

locations as requested by the department.

t6y{7) A specific agricultural chemical ground water
management plan must include:

(a) regquirements to prevent ground water impairment
that are based on ground water use, value, and vulnerability
and that address all applicable aspects of agricultural

chemical use; and
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{b} requirements to prevent oOr minimize Cfurther
presence of the agricultural chemical in the ground water
and to provide protection for the present and future
beneficial use of the ground water.

t7¥(8) A specific agricultural chemical ground water
management plan may include but is not 1limited to the
following elements:

{a) identification of geographical areas where an
agricultural chemical may be used;

(b) ground water, soil, meteorological, and geological
characteristics;

(c) best management plans and best management
practices;

{d) identification of high priority ground water;

(e) certification, licensing, training, and education
requirements for persons using agricultural chemicals;

(E) identification of setback areas around water wells
where certain activities may be restricted;

(g) agricultural chemical application rates and timing
and related use criteria;

(hy alternative pest management techniques, including
integrated pest management;

(i) other requirements for pesticides, as set forth in
Title 8D, chapter B, and related rules and for fertilizers,

as set forth in Title 80, chapter 10, and related rules; and
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(j) EPA requirements; AND

(K} ALTERNATIVE SOIL FERTILITY PRACTICES.

t8¥{%) When developing and implementing a specific
agricultural chemical ground water management plan, the
department shall consider the benefictat-uses BENEFITS OF

APPROPRIATE USE of the agricultural chemical and shall

consult with the Montana state university extension service,

+93(10) Within available resou?ces, the department
shall contact users of an agricultural c¢hemical and user
groups that will be subject to a general or specific
agricultural chemical ground water management plan to
request their reccocmmendations concerning the development of
the plan.

t383(1ll) The department is-net-required-to MAY develop
or AND implement a commercial fertilizer ground water
management plan untii-EPA-implements-a--pregram--to--protect
ground--water--from--fertitizerss---Prior--to-the-department
impirementtng---an---agricutturai---chemicat---grennd---water
management--plan-for-a-commeretat-fertitizer;-the-department
and-the-department--of--heatth--2nd--ernvironmentat-—-secrences
shati-determine-the-socurce-cf-the-nitrate-or-other-component
of-~fertilizer-present-in-ground-water--if-the-ssurce-is-note
from-the-use-of-a-commercint-fertitizer;-the-department—-may

not--impiement--thisa--section IF THE DEPARTMENT AND THE

DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES DETERMINE
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THAT RESIDPUES FROM COMMERCIAL FERTILIZER ARE PRESENT IN THE

GROUND WATER OR WHEN EPA IMPLEMENTS A PROGRAM TO _PROTECT

GROUND WATER FROM FERTILIZERS.

t313(12) The department shall adopt specific
agricultural chemical ground water management plans through
rulemaking, provided that the department may implement
emergency plans as set forth in B0-8-105(4) or as authorized
by the Montana Administrative Procedure Act. Prior to
rulemaking, the department shall provide to the department
of health and envirconmental sciences a copy of each proposed
specific agricultural chemical ground water management plan.
A 30-day period must be provided for the department of
health and environmental sciences to prepare comments on the
plan.

{iziilgl The  department shall review agricultural
chemical ground water management plans periodically to
determine if the requirements contained in the plans need to
be modified based on new scientific data and information.
Plan modifications must be accomplished by rulemaking.

{14) A PERSON WHO SELLS AGRICULTURAL LAND THAT 1S

SUBJECT TO THE PROVISIONS OF A SPECIFIC AGRICULTURAL

CHEMICAL GROUKD WATER MANAGEMENT PLAN SHALL PROVIDE THE

BUYER WITH WRITTEN NOTICE ABOUT HIS OBLIGATIONS UNDER THE

PLAN AND SHALL FORWARD A COPY OF THEE NOTICE TO THE

DEPARTMENT . THE DEPARTMENT 15 NOT RESPONSIBLE FOR
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ENFORCEMENT OF THIS SUBSECTION,

NEW SECTION. Section 13. Department of health and
environmental sciences to amend rules. The department of

health and environmental sciences shall amend Rules

16.20.603, 16.20.1003,

16.20.1011, and 16.20.1012,

Administrative Rules of Montana, to define A SPECIFIC

AGRICULTURAL CHEMICAL GROUND WATER MANAGEMENT PLAN PREPARED

PURSUANT TO [SECTIOM 12] AS reasonable land, scil, and water

conservation practices te-imeinde FOR point and nonpoint
source agricultural operations involving the use of
agricultural chemicals that-are-conducted-in-compiiance-wieh
specitfic-agriculturai-chemical-ground-water-management-ptans
prepared-pursaant—to--fseecktion—-12} and to exclude those
agricultural operations from Montana ground water pollution
control system permit requirements.

NEW SECTION. Section 14. Agricultural chemical ground
water protection accounts —- acceptance and expenditutre of
gifts, grants, and funds. {l1) There is a department of
agriculture agricultural chemical ground water protection
special revenue account and a department of health and
environmental sciences agricultural chemical ground water
protection special revenue account within the state special
revenue fund established by 17-2-102,

(2} Both accounts named in subsection (1)} may receive

funds from any source as gifts, grants, cost-share funds, or
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other funds designated for agricultural chemical ground
water protection purposes.

(3) The department and the department of health and
environmental sciences may individually or jointly spend
funds received by their respective accounts for the purposes

authorized by [sections 1 through 24j.

NEW SECTION. Section 15. special funding. (1) A fee
of $15 is assessed for the registration of pesticides in
addition to the fee imposed by 80-B-201(4).

[2) A fee of 810 is assessed for the registration of
fertilizers in addition to the fee imposed by 80-10-201(1}.
The additional fee must be used for the ground water
protection responsibilities of the department relating to
fertilizers. Revenues collected from this fee must be
c;edited to the commercial fertilizer account within the
state special revenue fund for the administration of
[sections 1 through 241.

NEW SECTION. Section 716. Ruthority to investigate and
inspect. Authorized représentatives of the department,
consistent with the responsibilities set forth in [sections
1 through 24} and upon presentation of department-issued
credentials, may at reasonable times or under emergency
conditions enter upon any public or private property to:

{1} investigate conditions relating to compliance with

agricultural chemical 1labels, agricultural chemical ground
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water management plans, monitoring regquirements, or ground
water protection requirements and to investigate violations
of plans or compliance orders;

(2) gain access to and copy any records required by
the department in the administration of [sections 1 through
24];

{3) establish and inspect monitoring equipment; and

(4) sample ground water, including drinking water
supply sources such as wells and similar structures.

NEW SECTION., Section 17. Prohibited activity. It is
unlawful for a person to: 7

t1}--cause-ground-water-impairment-or-to-place or-cause
to-be-placed-any-agriculturatl-chemical-where-it-is-tikeiy-to
cause—ground—water-impaifmentT—except—when——the-—u:e--oi-—an
agricutturai-chemicai-wass

tay-~in-~accordance-~with—-tabet--directtonsr-inectuding
precavtions—tisted-with-those-directions;-or

fb}——in——compiiance——with———a———speeific——vagricuitural
chemical-ground-water-nanagement-ptans

t2¥(1) violate any provision of a specific
agricultural chemical ground water management plan;

+3¥(2) violate any lawful order issued pursuant to
[secticons 1 through 24]; or

€4¥(3) wviolate any provision of [sections 1 through
24].
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NEW SECTION. Section 18. compliance orders. (1) in
furtherance of ([section 17]), the department may issue a
compliance order to any person violating a standard, an
inkerim numerical standard, or any other reguirement
established pursuant to [sections 1 through 24]. The
department shall coordinate its proposed actions pursuant ta
this section with proposed actions of the department of
health and environmental sciences pursuant to 7%-5-613, if
any. Issuance of a compliance order under [sections 1
through 24} precludes the department from taking other
enforcement actions for the same violation under Title 80,
chapter 8 or 10.

({2) The department may issue a compliance order to any
person, including the person's employees, agents, and
subcontractors, whether or not the person is subject toc a
specific management plan, to require the cleanup o©f any
agricultural chemical that the person has accidentally or
purposely dumped, spilled, or misused or unlawfully used
that has a significant probability of entering ground water,

(3) when issuing a compliance order, the department
may require a person who has viclated a provision of
{section 17] to conduct monitoring to assist in determining
the presence or level of concentration of an agricultural
chemical in ground water and the effectiveness of cleanup

efforts. The department shall specify criteria in the
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compliance order for determining the duration of monitoring.

{4) A compliance order must specify the requirement
vioclated and must set a time for compliance. In establishing
a time for compliance, the department shall take into
account the seriousness of the violation and any guoed-faith
efforts that the person has made to comply with the
requirement that has been viclated. A compliance order
issued under this section must be served either personally
by a person qualified to perform service under the Montana
Rules of Civil Procedure or by certified mail,

t53-~A--person---may-——-previde-—-infermatton---to---the
department;—-inctuding-data-concerning-the-peracnls-economic
aituationT—Fhe-department-shati-consider—this-information-in
determining-the-amount-of-the-person's—-£firanctat--sbitgarion
for-cieanup-under-this-sections

NEW SECTION. Section 19. 1Injunctions authorized. The
department may cocmmence a civil action seeking appropriate
relief, including a permanent or temporary injunction,
pursuant to B80-8-306 or 80-10-303, as applicable, for a
violation that is subject te a compliance order under
[section 18].

NEW SECTION. Section 20. Emerqgencies. Notwithstanding
any other provisions of [sections 1 through 24}, 1f the
department finds that an emergency exists that requires

immediate action to protect ground water from agricultural
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chemicals or to prevent use of ground water impaired or
likely to be impaired by agricultural chemicals, the
department may, without notice or hearing, issue necessary
orders or adopt rules to protect public health, welfare, and
safety. The duration of an emergency order or rule 1is
limited to the emergency provisions of the Montana
Administrative Procedure Act as specified in 2-4-303.

NEW SECTION. Section 21. violators subject to
penalties. (1) A person found to be in violation of
[sections 1 through 24] or a'rule established pursuant to
[sections 1 through 24] is subject to the penalty provisions
of [sections 22 through 241].

(2) PFor the purpose of this section, the term "person"
means, in addition to the definition in [section 2}, any
responsible corporate officer.

(3) Nothing in [sections 1 through 24) may be
construed as requiring the department or an authorized agent
of the department to report minor violations of [sections 1
through 24] for prosecution when the department or a duly
authorized agent believes that the public interest will be
best served by other remedial action, by a suitable notice
of warning in writing, or by a lawful written order.

(4) Action under [sections 22 through 24)] does not bar
the department from enforcement of {sections 1 through'24]

or of rules or orders issued under [sections 1 through 24]
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by injunction or other appropriate remedy.
{(S) The department and the department of health and
environmental sciences may-not-beth-subject-a-vistretor SHALL

COORDINATE ACTIONS WHEN A VIOLATOR IS SUBJECT to the

penalties authorized by [sections 22 through 24] and
penalties authorized by Title 75, chapter 5, for the same
viglation.

NEW SECTION. Section 22. Administrative civil
penalty. (1) A person who commits a viclation of [sections 1
through 24] may be assessed an administrative civil penalty
by either the department or the department of health and
environmental sciences, consistent with their respective
responsibilities, of not more than $1,000 for each offense.
Farm applicators possessing a pesticide permit or wusing a
fertilizer may not be assessed an administrative civil
penalty of more than $500 for the first offense. Assessment
of a ¢civil penalty may be made in ¢onjuncticon with any other
warning, order, or administrative action authorized by
[sections 1 through 24] or Title 75, chapter 5, that is
issued or wundertaken by either the department or the
department of health and environmental sciences.

{2) No administrative civil penalty may be assessed
unless the person charged is given notice and opportunity
for a hearing pursuant to Title 2, chapter 4, part 6, of the

Montana Administrative Procedure Act.
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{(3) In determining an appropriate administrative civil
penality, the responsible department shall consider the
effect on the person's ability to continue in business, the
gravity of the vioclation that occurred, the degree of care
exercised by the offender, and whether significant harm
resulted to public health, agricultural crops, livestock, or
the environment.

(4) TIf the responsible department is unable to collect
the administrative civil penalty or if a person fails to pay
all or a set portion of the administrative c¢ivil penalty as
determined by the responsible department, the department may
seek to recover the amount in the appropriate district
court.

{5) A person against whom the department or the
department of health and environmental sciences has assessed
an administrative civil penalty may, within 30 days of the
final agency action making the assessment, appeal the
assessment to the district court of the county in which the
violation is alleged to have occurred. A jury trial must be
granted when demanded under Rule 38 of the Montana Rules of

Civil Procedure.

NEW SECTION. Section 23. Judicial civil penalty. A
persen who commits a viclation as specified in [section 17]
shall be subject to a judicial civil penalty not to exceed

$10,000. Each occurrence constitutes a separate violation.
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NEW SECTION. Section 24. criminal penalties. (1) A
person who intentionally commits a viclation as specified in
fsection 17] is guilty of an offense and subject to a fine
not to exceed $25,000 for each day the violation continues
or imprisonment for not more than 1 year, or both. Following
an initial conviction under this section, a subsequent
conviction subjects a person to a fine of not more than
$50,000 for each day the viclation continues or imprisonment
for not mare than 2 years, or both.

({2} Except as otherwise provided in [sections 1
through 24], a person convicted of violating any of the
provisions of [sections 1 through 24) or rules issued wunder
[sections 1 through 24] or who misrepreseants, impedes,
obstructs, hinders, or otherwise prevents or attempts to
prevent the department from performance of its duties in
connection with the provisions of [sections 1 through 24} is
guilty of a misdemeanor and shall be fined not 1less than
$100 but not more than $1,500.

{3) A person who knowingly makes any false statement,
representation, or certification in any record, report, or
other document filed or required to be maintained under
[sections 1 through 24} or who Ealsifies, tampers with, or
knowingly renders inaccurate any monitoring device or method
required to be maintained under [sections 1 through 24}

shall, upon conviction, be punished by a fine of not more
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than $5,000 or by impriscnment for not more than 6 months,
or both.

{4) A perscn who with intent to defraud uses or
reveals confidential information and data provided under
[sections 1 through'24} or rules issued wunder [sections 1
through 24] shall, upon conviction, be fined not more than
$5,000 or imprisoned for not more than 1 year, or both.

Section 25, section 75-5-105, MCA, is amended to read:

"75-5-105. Confidentiality of records. Any Except as

provided in [section 8], any information concerning sources

of pollution which is furnished to the board or department
or which is obtained by either of them is a matter of public
record and open to public use. However, any information
unique to the owner or operator of a source of pollution
which would, if disclosed, reveal methods or processes
entitled to protection as trade secrets shall be maintained
as confidential if so determined by a court ¢f competent
jurisdiction. The owner or operator shall file a
declaratory judgment action to establish the existence of a
trade secret if he wishes such information to enjoy
confidential status. The department shall be served in any
such action and may intervene as a party therein. Any
information not intended to be public when submitted to the
board or department shall be submitted in writing and

clearly marked as confidential. The data describing physical
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and chemical characteristics of a waste discharged to state
waters shall not be considered confidential. The board may
use any information in compiling or publishing analyses or
summaries relating to water pollution if such aralyses or
summaries do not identify any cwner or operator of a source
of pollution or reveal any information which 1is otherwise

made confidential by this section.”
Section 26. Section 75-5-301, MCA, is amended to read:

*75-5-301. Classification and standards for state

waters. Phe Consistent with the provisions of [section 9],

the board shall:

{1) establish and modify the classiflication of all
waters in accordance with their present ard future most
beneficial uses;

{2) formulate standards of water purity and
classification of water according to its most beneficial
uses, giving consideration to the ecoqomics of waste
treatment and prevention;

{3} review, from time tﬁ time at intervals of not moré
than 3 years, established classifications of waters and
standards of water purity and classification.™

Section 27. section 80-8-105, MCA, is amended to read:

"80-8-105. Rules. (1} The department may adopt by
reference without a public hearing regulations adopted under

the Federal Insecticide, Fungicide, and Rodenticide Act, as
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amended. The department may, after a public hearing, adopt
all rules necessary to carry out this chapter.

{2) The rules may prescribe methods of:

{a) registration, suspension or cancellation of
registration, application, use or restricting use,
prohibiting use, offering or exposing for sale of any
pesticide;

{b) determining whether pesticides are highly toxic to
man;

{c) determining standards of coloring or discoloring
for pesticides and subjecting pesticides to the regquirements
of 80-8-202;

{d) licensing commercial applicators, operators, and
dealers, establishing methods of recordkeeping for
applicators, operators, and dealers, and providing for the
review of the reco:és by the department’'s authorized agent
and the submission of the records to the department upon
written request;

(e} issuing Efarm applicator special-use permits and
the maintenance and submission of records by farm
applicators issued special-use permits;

(£} collection, examination, and standard deviation
from quarantee analysis and umpire analysis of pesticides
and devices;

(g) operating and maintaining equipment used by
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applicators;

(h) developing examinations which shall be held
periodically throughout the state;

{i)}) establishing the form and content of all
applications for licenses and permits;

(j) designating pesticides that may be sold at retail
for home, vyard, garden, and lawn use. The department may
also limit retall sale of pesticides, up to a specific
number of pounds or gallons and concentration which would be
sublethal to humans and animals if small amounts of it were
accidentally swallowed, inhaled, sprayed, or dusted on the
skin.

{k) revoking licenses and permits;

{1) registering or controlling any spray adjuvant,
such as a wetting agent, spreading agent, deposit builder,
adhesive, emulsifying agent, deflocculating agent, water
modifier, or similar agent with or without toxic properties
of its own intended to be used with any other pesticide as
an aid to the application or effect of that other pesticide,
whether or not distributed in a package or container
separate from that of a pesticide with which it is to be
used;

{m) registering pesticide-fertilizer and other
chemical blends or, instead of registration, establishing

licensing, inspection, and fees for blending plants;
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(n) establishing registration procedures for devices,
with a Cfee not to exceed 5$5 per type of device, specifying
classes of devices to be registered and providing for
additional reguirements;

(o) imposing conditions for renewal of dealer,
applicator, and operator licenses and permits, including
requalification training;

{p) establishing procedures for impliementing and
administering the civil penalties under 80-8-306; and

(g} establishing fees for training courses and
materials.

(3) ({(a) Whenever C(Consistent with the provisions of

{sections 1 through 24], whenever the department finds that

those rules are necessary to carry out the purposes and
intent of this chapter, the rules may relate to the time,
place, manner, and method of registration, suspension or
cancellation of registration, application, or selling of the
pesticides, may restrict or prohibit use of pesticides in
the state or in designated areas during specified pericds of
time, and shall encompass all reasonable factors which the
department considers necessary to prevent damage or injury
to:

(i) persons, animals, crops, or pollinating insects
from the effect of drift or careless application;

{ii) the environment;

=43~ HB 757

[N FURN ]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

BB 0757/03

(1ii) plants, including forage plants;

(iv) wildlife;

{v) Eish and other aguatic life.

{b) In issuing the rules, the department shall give
consideration to pertinent research findings and
recommendations of other agencies of this state or of the
federal government.

(4) If the department finds that an emergency exists
which requires immediate action with regard to fhe
registration, use, or application of pesticides, the
department may, without notice or hearing, issue necessary
orders or rules to protect the public health, welfare, and
safety. An order or rule issued under this subsection |is
effective for the period prescribed by the Montana
Administrative Procedure Act. If the department determines
that the emergency order or rule should remain in effect, a
public hearing under BG-8-106 shall be held within the above
period to determine whether the order or rule should be
adopted by the department.

{5) All rules and orders issued by the department
shall be in writing, shall be entered in full in books to be
kept by the department for that purpose, shall be indexed,
and shall be public records open for inspection at all times
during reasonable office  hours. Except for orders

establishing or changing rules of practice and procedure,
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all orders made and published by the department shall
include and be based upon written findings of fact. A copy
of any rule or order certified by the department shall be
received in evidence in all courts of this state with the
same effect as the original.”

Section 28. Section 80-8-107, MCA, is amended to read:

*80-8-107. Public information. Fhe Except as provided

in [sections 1 through 24), the department as it deems

proper may, alone or in cocperation with other state or
federal agencies, publish information regarding aspects of
the use and application sections or registration sections of
this chapter. This information cannot disclose operations of
selling, production, or use of pesticides by any person.”
Section 29. section 80-8-305, MCA, is amended to read:

"80-8-305. General violations. (1) ¥t Consistent with

the provisions of [sections 1 through 24}, it is wunlawful

for any person:

(a) to discard any pesticide or pesticide container in
such a manner as to cause injury to humans, domestic
animals, or wildlife, or to pollute any waterway in a way
harmful to any wildlife therein or to the environment;

(b} to handle, transport, store, display, or
distribute pesticides or pesticide containers in such a
manner as to endanger man or the environment or to endanger

food or any cother products that may be transported, stored,
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displayed, or distributed with such pesticides;

(c) to handle, apply, or attempt to apply any
registered pesticide for which he does not have an
appropriate, complete, or legible label at hand; or

{d} to apply or attempt ro apply any registered
pesticide in a manner inconsistent with the label, as
defined in 80-8-102.

(2) It is unlawful for any person to manufacture,
formulate, or store any registered pesticide or component or
byproduct thereof in such a manner that the pesticide or any
compenent or bypreoduct cannot be contained or confined
within the boundaries of the lands owned by or under the
appropriate control of the person involwved. Gdor is
specifically exempted from the provisions cf this

subsection."

NEW SECTION. Section 30. severability. If a part of
[this act] 1is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part

remains in effect in all wvalid applications that are

severable from the invalid applications.

NEW SECTION. Section 31. codification instruction.
[Sections 1 through 24] are intended to be codified as an
integral part of Title 80, and the provisions of Title 80

apply to [sections 1 through 241,
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NEW SECTIiON. Section 32. Effective date. {This act]
is effective January 1, 1990.

-End-
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HOUSE BILL NO. 757
INTRODUCED BY GIACOMETTO, WEEDING, BECK, O'KEEFE,

MARKS, HARPER, DEMARS, THOFT

A BILL PCR AN ACT ENTITLED: "AN ACT TO ESTABLISH AN
AGRICULTURAL CHEMICAL GROUND WATER PROTECTION PROGRAM TO BE
ADMINISTERED BY THE DEPARTMENT OF AGRICULTURE AND THE
DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES; TO REQUIRE
ESTABLISHMENT OF AGRICULTURAL CHEMICAL GROUND WATER QUALITY
STANDARDS; TO PROVIDE FOR GROUND WATER MONITORING AND
AGRICULTURAL CHEMICAL GROUND WATER MANAGEMENT PLANS:; TO
PROVIDE FOR ENFORCEMENT AUTHORITY, COMPLIANCE ORDERS, AND
PENALTIES; TO DIRECT THE DEPARTMENT OF HEALTH AND
ENVIRONMENTAL SCIENCES TO AMEND CERTAIN RULES IMPLEMENTING
THE WATER QUALITY ACT; TO ESTABLISH ADDITIONAL FEES FOR
REGISTRATICN QOF PESTICIDES AND FERTILIZERS; TO CREATE
AGRICULTURAL CHEMICAL GROUND WATER PROTECTION ACCOUNTS;
AMENDING SECTIONS 75-5-105, 75-5-301, 80-8-105, B0-8-107,

AND BO0-8-305, MCA; AND PROVIDING A DELAYED EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent {5 required for this bill in
order to provide guidance to the department of agriculture
and the department of health and environmental sciences

concerning the administration of the provisions of the bitl
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