
HOUSE BILL NO. 707 

INTRODUCED BY IVERSON, HARPER, GLASER, RANEY, O'KEEFE, 
WALKER, SIMON, HANNAH, GRADY, HARP, MERCER, LYNCH, 

BENGTSON, DRISCOLL, YELLOWTAIL, MCLANE, BISHOP, D. BROWN 

FEBRUARY 14, 1989 

FEBRUARY 15, 1989 

FEBRUARY 18, 1989 

FEBRUARY 20, 1989 

FEBRUARY 21, 1989 

FEBRUARY 22, 1989 

FEBRUARY 28, 1989 

MARCH 21, 1989 

MARCH 23, 1989 

APRIL 13, 1989 

BY REQUEST OF THE GOVERNOR 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 63; NOES, 34. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON AGRICULTURE, LIVESTOCK & IRRIGATION. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, INDEFINITELY 
POSTPONED. 

ON MOTION, RULES SUSPENDED TO 
RECONSIDER PREVIOUS ACTION. 

ON MOTION, REQUEST HOUSE TO RETURN 

,• 



APRIL 14, 1989 

APRIL 14, 1989 

APRIL 17, 1989 

APRIL 18, 1989 

APRIL 19, 1989 

APRIL 19, 1989 

APRIL 19, 1989 

APRIL 19, 1989 

APRIL 20, 1989 

HB 707. 

BILL PLACED ON SECOND READING. 

IN THE HOUSE 

ON MOTION OF REPRESENTATIVE HARPER, 
REQUEST OF SENATE GRANTED FOR 
RETURN OF HB 707 FOR FURTHER 
CONSIDERATION. 

IN THE SENATE 

SECOND READING, CONCURRED IN AS 
AMENDED. 

THIRD READING, CONCURRED IN. 
AYES, 28; NOES, 21. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

ON MOTION, RULES SUSPENDED TO ALLOW 
LATE TRANSMITTAL FROM SENATE. 

SECOND READING, AMENDMENTS NOT 
CONCURRED IN. 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE HOUSE 

CONFERENCE COMMITTEE REPORTED. 

ON MOTION, FREE CONFERENCE 
COMMITTEE REQUESTED AND APPOINTED. 

FREE CONFERENCE COMMITTEE REPORTED. 



APRIL 20, 1989 

APRIL 20, 1989 

SECOND READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

ON MOTION, RULES SUSPENDED TO PLACE 
BILL ON THIRD READING THIS DAY. 

IN THE SENATE 

FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

IN THE HOUSE 

THIRD READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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MAINTAINING STREAMFLOWS FOR FISH, WILDLIFE, OR RECREATION IN 

STREAM REACRES DESIGNATED BY THE BOARD OF NATURAL RESOURCES 

AND CONSERVATION; SPECIFYING THAT THE DEPARTMENT OF FISH, 

WILDLIFE, AND PARKS IS THE LESSEE AND ALLOWING THE 

DEPARTMENT TO ACCEPT CONTRIBUTIONS FROM PUBLIC OR PRIVATE 

ENTITIES FOR THE PURPOSE OF ACQUIRING LEASES; AMENDING 

SECTIONS 85-2-102, 85-2-402, AND 85-2-404, MCA; AND 

PROVIDING A TERMINATION DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section SS-2-102, MCA, is amended to read: 

•as-2-102. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

(l) "Appropriate" means to.=_ 

~ divert, impound, or withdraw (including by stock 

for stock water) a quantity of waterl or 7 

~ in the case of a public agency, to reserve water 

in accordance with 85-2-316; or 

(c) in tt"!e case of the de_partment of fish! _\!'ildl !:_~e! 
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and parks, to l~ase water in accordanc~ with [section 4). 

(2) "Beneficial use", unless otherwise provided, 

means: 

{a) a use of water for the benefit of the 

appropriator, other persons, or the public, including but 

not limited to agricultural (including stock water), 

domestic, fish and wildlife, industrial, irrigation, mining, 

municipal, power, and recreational uses; and 

(b) a use of water appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141. 

(3} "Board" means the board of natural resources and 

conservation provided for in 2-15-3302. 

{4) ''Certificate" means a certificate of water right 

issued by the department. 

(5) ''Change in appropriation right'' means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

(6) "Declaration" means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws of 1973. 

(7) ''Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

-2- INTRODUCED BILL 
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(8) ''Existing right'' means a right to the use of water 

which would be protected under the law as it existed prior 

to July 1, 1973. 

(9) ''Groundwater'' means any water beneath the land 

surface or beneath the bed of a stream, lake, reservoir, or 

other body of surface water, and which is not a part of that 

surface water. 

(10) ~Permit" means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

through 85-2-314. 

(11) "Person" means an individual, association, 

partnership, corporation, state agency, political 

subdivision, the United States or any agency thereof, or any 

other entity. 

(12) "Political subdivision" means any county, 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

(13) ''Waste'' means the unreasonable loss of water 

through the 

appropriation 

design 

or water 

or negligent 

distribution 

operation 

facility or 

application of water to anything but a bert~ficial use. 

of an 

the 

(14) "Water'' mpans all water of the state, surface and 

subsurface, regdrdless of its character or manner of 
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occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

(15) "Water division'' means a drainage basin as defined 

in 3-7-102. 

(16) ''Water judge" means a judge as provided for in 

Title 3, chapter 7. 

(17) "Water master" means a master as provided for in 

Title 3, chapter ?. 

(18) "Well" means any artificial opening or excavation 

in the ground, however made, by which groundwater is sought 

or can be obtained or through which it flows under natural 

pressures or is artificially withdrawn. 1
' 

Section 2. Sect ion 85-2-402, MCA, is amended to read: 

"85-2-402. Changes in appropriation rights. ( l) An 

appropriator may not make a change in an appropriation right 

except as permitted under this section and with the approval 

of the department or, if applicable, of the legislature. 

(2) Except as provided in subsections (3) through (5), 

the department shall dpprove a change in appropriation right 

if tt1e cippropriator proves by substantial credible evidence 

that the following criteria are met: 

(a) 'l'he propo~•~>d use will not adversely affect the 

water rights of ol her persons or other plannerl uses or 

developments for whid1 a permit has been issued or for which 

water has been rest• I VPd. 
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(b) ~he ExcPpt for a l_e~th5-3r ization pursuant_~ 

{section 4] that does ~~~--~Q!"opriation works, the 

proposed means of Jiversion, construction, and operation of 

the appropriation works are adequate. 

(c) The proposed use of water is a beneficial use. 

(3) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic 

second of water unless the appropriator 

substantial credible evidence that: 

the criteria in subsection {2) are met; 

feet 

proves 

['e r 

by 

(a) 

(b) 

finding 

of: 

the 

of 

proposed change is a reasonable use. A 

reasonable use must be based on a consideration 

( i) the existing demands on the state water supply, as 

well as projected demands of water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 

{ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

{iv) the availability and feg,sibility of using 

low-quality water for the purpose for which application has 

been made; 

-5-

1 

3 

4 

5 

6 

7 

8 

9 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1663/01 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

{vi) the probable significa11l adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter l, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and (3) are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

(5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requireu,c~1ts, including requirements tor reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 
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not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i} depending on the volume of 

consumed, the applicable criteria 

subsection (2) or (3) are met; 

water diverted 

and procedures 

or 

of 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana: and 

liii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (5)(b)(ii) and (5)(b)(iii) will be met, the 

department and, if applicable, the legislature shdll 

consider the following factors: 

( i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whf•ther the water that is the subject of the 
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proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant•s supply in 

the state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial ·of the 

pruposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that ~~eh a change might adversely affect the 

rights of other persons. 

(7) The department or the legislat11r~, if applicable, 

may approve a change subject to stteh tt'>rms, conditions, 
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restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department 

may extend time limits specified in the change approval 

under the applicable criteria and procedures of 85-2-312(3). 

(8) If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show ~ufficient cause, 

the department may modify or revoke the change approval. 

(9) The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

(10) A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant 

section. 

to this 

(lll A change in appropriation right contrary to the 

provisions of this section is ir1valid. No An officer, 

agent, agency, or employee of Lhe state may not knowingly 

permit, aid, or assist in any manner ~~eh an unauthorized 
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change in appropriation right. No~ person or corporation 

may not, directly or indirectly, personally or through an 

agent, officer, or employee, attempt to change an 

appropriation right except in accordance with this section." 

Section 3. Sect ion 85-2-404, MCA, is amended to read: 

•ss-2-404~ Abandonment of approp~iation right. (l) If 

an appropriator ceases to use all or a part of his 

appropriation right with the intention of wholly or 

partially abandoning the right or if he ceaseg using his 

appropriation right according to its terms and conditions 

with the intention of not complying with ~hose terms and 

conditions, the appropriation right shall, to that extent, 

be deemed considered abandoned and shall immediately expire. 

(2) If an appropriator ceases to use all or part of 

his appropriation right or ceases using his appropriation 

right according to its terms and conditions for a period of 

10 successive years and there was water available for his 

use, there ~heii-be is a prima facie presumption that the 

appropriator has abandoned his right in whole or for the 

part not used. 

(3) If an appropriator ceases to use all or part of 

his appropriation right because the land to which the water 

is applied to a beneficial use is contracted under a state 

or federal conservation set-aside program: 

(a) the set-aside and resulting reduction in use of 
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the app~opriation right does not represent an intent by the 

appropriator to wholly or partially abandon the 

appropriation right or to not comply with the terms and 

conditions attached to the right; and 

(b) the period of nonuse that occurs for part or all 

of the appropriation right as a result of the contract may 

not create or may not be added to any previous period of 

nonuse to create a prima facie presumption of abandonment. 

(4) The lease of an existing_____;-__ i~---- pursu~!:!:l::. ____ to 

[section 4] does not co~st~~ut~_a~_~ban~o~ment by the less~r 

or serve as evidence that could be used to establish an 

abandonment by the lessor of any part of the right. 

t4t12l Subsections (l) and (2) do not apply to 

existing rights until they have been determined 1n 

accordance with part 2 of this chapter." 

NEW SECTION. Section 4. Leases to enhance or maintain 
-··----~~ 

streamflows for fish, wildlife, or recreation -- department 

authorization. (1) The department of fish, wildlite, and 

parks may lease existing rights for the purpo~e of 

maintaining or enhancing streamflows for fi~t1, wildlife, or 

recreation in stream reaches determined eligible by the 

board pursuant to [section 5]. This section is thP exclusive 

medns by which appropriations may be changed to an instream 

flow purpost•. 

(2) The department shall authorize a lease of an 
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existing right for the purpose of maintaining or enhancing 

streamflows for fish, wildlife, or recreation in an eligible 

stream reach if the applicant submits a completed 

application and meets the requirements of 85-2-402. 

(3) The application for a lease authorization must 

include specific information on the length and location of 

the stream reach in which the streamflow will be maintained 

or enhanced and must provide a detailed streamflow measuring 

plan that describes the points where and the manner in which 

the streamflow will be measured. 

(4) The maximum quantity of water that may be leased 

is the amount historically diverted by the lessor. However, 

only the amount historically consumed by the lessor, or a 

smaller amount if specified by the department in the lease 

authorization, may be used to enhance or maintain 

streamflows below the lessor's point of diversion. 

{5) The lease may not be issued for a term of more 

than 10 years but may be renewed for up to 10 years per 

renewal upon notification to the department. Upon receiving 

not ice uf a lease renewal, the dt>pJ.rtrnent shall notify othec 

appropriators potentially affected by the lease and shall 

allow 30 days for submission of 11~w evidence of adverse 

effects to other water rights. A lease authorization is not 

required for a renewal unless an t~ppropr iator, othf>r than an 

appropriator described in subsec1 iun (9), submits evidence 
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of adverse effects to his rights that has not been 

considered previously. 

(6) During the term of the origi11al lease, the 

department may modify or revoke the lease authorization if 

an appropriator, other than an appropriator described in 

subsection (9), proves by substantial credible evidence that 

his water right is adversely affected. 

(7) The priority of appropriation for a lease under 

this section is the same as the priority of appropriation of 

the right that is leased. 

(8) Neither a change in appropriation right nor any 

other authorization is required for the reversion o( the 

appropriation right to the lessor's previous use. 

(9) A person issued a water use permit with a priority 

of appropriation after the date of filing of an application 

for a lease authorization under this section may not object 

to the exercise of the lease according to its terms, the 

renewal of the lease, or the reversion of the appropriation 

right to the lessor according to the lessor's previous use. 

NEW S!·:C'riON. Section 5. Board designation of eligible 

stream rP.t.~ehcs. (1) The department of fish, wildlife, and 

parks, in r~unsultation with the department, may apply to the 

board for designation of stream reaches for which water 

leasing tu maintain or enhance streumflows pursuant to 

[section 41 may occur. 
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(2) The board may declare a stream reach eligible for 

leasing pursuant to [sectio11 41 only if it finds that water 

leasing is necessary ur is likely to be necessary to 

maintain or enhance fish, wildlife, or recreation. 

(3) The board may designate no more than 10 st~eam 

reaches in the state where water leasing pursuant to 

[section 4] may occur. 

NEW SECTION. Section 6. Contributions 

appropriation rights. 11) The department 

for 

may 

leasing 

accept 

contributions from public or private entities for the 

purpose of leasing appropriation rights to maintain or 

enhance instream flows for fish, wildlife, o~ recreation 

purposes. 

(2) Any contributions accepted by the department unde~ 

this section must be deposited in the fish and wildlife 

mitigation trust fund established in 87-l-611. 

(3) The department shall expend money obtained under 

this section and deposited in the fish and wildlife 

mitigation trust fund to lease existing rights for the 

purpose of maintaining or enhancing instream flows for fish, 

wildlife, or recreation. 

NEW S~CTION. Section 7. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act) is extended to the provision~ of 

(this act]. 

-14-
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1 NEW SECTION. Section 8. Codification instruction. ( 1) 

{Sections 4 and 5] are intended to be codified as an 

3 integral part of Title 85, chapter 2, part 4, and the 

4 provisions of Title 85, chapter 2, part 4, apply to 

5 (sections 4 and 5]. 

6 (2) {Section 61 is intended to be codified as an 

7 integral part of Title 87, chapter l, part 6, and the 

8 provisions of Title 87, chapter 1, part 6, apply to [section 

9 6]. 

10 NEW SECTION. Section 9. Termination. [This act] 
-------~-~ 

11 terminates October 1, 1999. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In c-ompliance with a written request, there is hereby submitted a Fiscal Note for J1B707, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
HB707 would provide for leasing of existing water rights for the purpose of maintaining or enhancing stream flows 
for fish, wildlife or recreation in stream reaches designated by the Board of Natural Resources and Conservation, 
with the Department of Fish, Wildlife and Parks to be the lessee authorized to accept contributions from public or 
private entities for the purpose of acquiring leases. 
ASSUMPTIONS: 
1. The Department of Natural Resources and Conservation (DNRC) will absorb any additional workload 

within its existing budget. 
2. The Department of Fish, Wildlife and Parks (DFWP) requests appropriation of state special revenue 

fisheries funds in the amount of $12,500 in FY90 and $16,000 in FY91, which would be matched with 
federal sport fish restoration money and private authority for the following purposes: 
2.1. Research to identify streams on which the department could potentially acquire a lease 
including review of in-stream flow data. historical water records, water rights, priority dates, 
types and uses and potential conflicts in uses and users. 
2.1. Analysis in one or two selected basins upon approval of the streams fer leasing by the BNRC. 

3. DFWP would contract for the expertise needed at a total cost of $43,000 in FY90 and $55,000 in FY91, 
plus communications and travel expenses. 

4. There is no fiscal impact on any other state entities. 
FISCAL IMPACT: 
Expenditures: FY91 

Proposed 
DFWP 
Operating Expenses 

Current 
Law 
$ -0-

FY90 
Proposed 
Law 
$50,000 

Difference 
$50,000 

Current 
Law 
$ -0-

Law 
$64,000 

Difference 
$64,000 

Funding: 
State Special Revenue 
Federal & Private 

Total 
LONG-RANGE EFFECTS OF 

$ -0- $12,500 
-0- 37,500 

$ -0- $50,000 
PROPOSED LEGISLATION: 

$12,SOO 
37,500 

$50,000 

$ -0-
-0-----

$ -0-

$16,00'0' 
48,000 

$64,000 

$16,000 
48,000 

$64,000 

The proposed law establishes an opportunity to lease water for in-stream uses. 
future expenses might include negotiating new or renegotiating existing leases, 
drought years, and managing leased water. The potential cost of future leasing 

Depending on the type of leases, 
making lease payments primarily in 
cannot be projected at this time. 

DATE2htJ/iJ ~ -- DATE :</"'6/if "f 
DENNISIV0N: PRIMARY SPONSOR 

Fiscal Note for HB707, as introduced 
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APPROVED BY COMM. ON 
NATURAL RESOURCES 

HOUSE BILL NO. 707 

INTRODUCED BY IVERSON, HARPER, GLASER, RANEY, 0 1 KEEFE, 

WALKER, SIMON, HANNAH, GRADY, HARP, MERCER, LYNCH, 

BENGTSON, DRISCOLL, YELLOWTAIL, MCLANE, BISHOP, D. BROWN 

BY REQUEST OF THE GOVERNOR 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR LEASING 

OF EXISTING WATER RIGHTS FOR THE PURPOSE OF ENHANCING OR 

MAINTAINING STREAMFLOW$ FOR FISH, WILDLIFE, OR RECREATION 

DURING CRITICAL LOW FLOW PERIODS IN STREAM REACHES 

DESIGNATED BY THE BOARD OF NATURAL RESOURCES AND 

CONSERVATION; SPECIFYING THAT THE DEPARTMENT OF FISH, 

WILDLIFE, AND PARKS IS THE LESSEE AND ALLOWING THE 

DEPARTMENT TO ACCEPT CONTRIBUTIONS FROM PUBLIC OR PRIVATE 

ENTITIES FOR THE PURPOSE OF ACQUIRING LEASES; AMENDING 

SECTIONS 85-2-102, 85-2-402, AND 85-2-404, MCA; AND 

PROVIDING A TERMINATION DATE." 

STATEMENT OF INTENT 

A statement of intent is provided fo~ this bill in 

order to give additional guidance to the board of natural 

resources and conservation and the involved state agencies 

concerning the review and processing of lease applications 

for the purpose of maintaining or enhancing stream flows for 

fish, wildlife, or recreation. 

~~, .. ,.,., ... co..-

liB 0'/07 /02 

1 The legislature intends that the board designate stream 

2 reaches eligible for water leasing in areas where leasing is 

3 necessary or likely to be necessary to enhance or maintain 

4 fish, wildlife, or recreation. Upon receipt of a list of 

5 stream reaches from the department of fish, wildlife, and 

6 parks, the board shall act expeditiously to designate 

7 eligible stream reaches. However, the legislature also 

B encourages the board to select stream reaches where leasing 

9 has a good chance of success and where all interests may be 

10 satisfied. 

ll The legislature also intends that the review process 

12 for lease applications b~ thorough and provide ample 

l3 opportunity for consideration and input by concerned 

14 persons. As required in [section 4], the process should 

15 involve notice and opportunity for objections and hearing in 

16 the same manner provided for proposed changes in 

17 appropriation rights. The legislature contemplates that the 

18 department of fish, wildlife, and parks will meet with 

19 appropriators along each designated stream reach to assess 

20 and consider any concerns before filing applications fo~ 

21 lease autnorizations. The legislature also encourages the 

22 department of fish, wildlife, and parks to assemble lease 

23 applications for filing at the same time to minimize costs 

24 to potential objeclors. Moreover, the 1 egis 1 a tu re 

25 anticipates that the department of natural resources and 
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conservation will review the proposed leases for a single 

stream reach in one proceeding, though the potential for 

another set of lease applications at a future date is 

recog11ized. 

The accurate idetttification of the stream reach in both 

the application and lease authorization is critical to a 

successful leasing program. Upon issuance of a lease 

authorization with an identified stream reach, th@ 

legislature intends that the entire leased appropriation may 

be protected to the extent provided under Title 85, chapter 

2, in any part of the stream reach that is above the 

lessor's point of diversion. However, only the historical 

consumptive use of the right, or a smaller amount if 

specified in the lease authorization by the department of 

natural resources and conservation, may be protected in any 

part of the stream reach that is below the lessor's point of 

diversion. Finally, the legislature intends for the lessor 

to be responsible for taking action, if necessary, to 

protect the instream flow amount specified in the lease 

authorization, though the lessor and lessee may specify 

otherwise by contract. 

From a broad policy perspective, the legislature 

desires to emphasize that the department of natural 

resources and conservation should consider and, if 

potentially feasible, recommend supplemental or alternative 
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strategies that provide long-term solutions to problems that 

are not or probably will not be addressed adequately by 

water leasing in the board-designated stream reaches. These 

strategies may include storage enhancement or development 

and recharge from ground water sources. 

BE IT ENAC~'ED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-102, MCA, is amended to read: 

"85-2-102. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

(l} 11 Appropriate'' means to~ 

_{__§_1_ divert, impound, or withdraw ( includi~lg by stock 

for stock water) a quantity of water~ or, 

~ in the case of a public agency~ to reserve water 

in accordance with 85-2-316~ 

_{_g_L_i_~-- !:_!'le case of the department of fish, wildlife, 

and PC!.!_~~~L ~~ lease_~~<!_~~-.!_.Ln ·?Ccordance with (section 4]. 

( 2) ''Beneficial use", unless otherwise provided, 

means: 

(a) a use of water for the benefit of the 

appropriator, other persons, or the public, including but 

not limited to agricultural (including stock water), 

domestic, fish and wildlife, industrial, irrigation, mining, 

municipal, power, and recreational uses; rtnd 

(b) a use of water appropriated t1y the department for 
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the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-1.4b_;_AND 

~ USE _QE'_ __ WATER BY THE DEPARTMENT _QE'__ FISH, 

WILDLIFE, AND PARKS PUR?UANT TO A LEASE AUTHORIZED UNDER 

[SEC'l'I~ 

(3) ''Board'' means the board of natural resources and 

conservation provided for in 2-15-3302. 

( 4) ''Certificate'' means a certificate of water right 

issued by the department. 

(5) ''Change in appropriation right'' means a change 1n 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

( 6) ''Declaration'' means the declaration of an existing 

right filed with the department under section B, Chapter 

452, Laws of 1973. 

(7) "''Department" means the department o£ natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(8) ''Existing right'' means a right to the use of water 

which would be protected under the ~aw as it existed prior 

to July 1, 1973. 

(9) "Groundwater'' means any water beneath the land 

surface or beneath the bed of a stream, lake, reservoir, or 

other body of surface water, and which is not a part of that 
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surface water. 

{10} ''Permit'' means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

through 85-2-314. 

(11) "Person" means an individual, association, 

partnership, cor-poration, state agency, political 

subdivision, the United States or a[ly agency thereof, or any 

other entity. 

( 12) ''Politica: subdivision" means any county, 

incorporated city or town, public corporation, or district 

created pursuant to s~ate law or other public body 8f the 

state empowered to appropriate water but not a prlvdte 

corporation, associalion, or group. 

(13) ''Waste'' means the unreasonable loss of water 

tht-ough the design or negligent operation of an 

appropriation or Wdter distribution facility or the 

application of wa~er to anything but a beneficial use. 

(14) ''Water'' means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse s~rface wa~er, and sewdge effluent. 

(15) ''Water division'' means a drainage basin as defined 

in 3-7-102. 

(16) ''Water judge'' means a judge as provided for 

Title 3, chapter 7. 

in 
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(17) "Water master" means a master as provided for in 

Title 3, chapter 7. 

(18) "Well" means any artificial opening or excavation 

in the ground, however made, by which groundwater is sought 

or can be obtained or through which it flows under natural 

pressures or 1s art1ficially withdrawn." 

Section 2. Section 85-2-402, MCA., is a:nended to read: 

"85-2-402. Changes in appropriation rights. I 1) An 

appropriator may not make a change in an appropriation right 

except as permitted under this sectio~ and with the approval 

of the department or, if applicab:e, of the legislature. 

(2) Except as provided in subsections (3) through (5), 

the department shall approve a change in appropriation right 

if the appropriator proves by substa11tial credible evide11ce 

that the following criteria are met: 

(a) The proposed use will not adversely affect the 

water rights of other persons cr other planned uses or 

development~ for which a permit has been issued or for which 

water hds beerl reserved. 

(b) 1fhe ~~-c~l?~ for a lease a~~~9r_~~-~~i~<2~- -~~uant:_ --~~ 

[sectiS?_!l~ __ 4_] ___ !:_~~-~- does not require appropriation works, _ _!:h_~ 

proposed medns of diversion, construction, and operation of 

the appropriation works are adequate. 

(c) The proposed use of water is a beneficial use. 

(3) The dvp.1rtment may not approve a chdnge in purpose 
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of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

the criteria in subsection (2) are meti (a) 

(b) the proposed change is a reasonable use. A 

finding of reasonable use must be based on a consideration 

of: 

I i J the existing demands on the state water supply, as 

well as projected demands of water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing wacer rights and aquatic life; 

(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the availability and feasihility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the eff~ct~ on private propPrty rights 

creation of or contributiur1 to saline seep; and 

by any 

(vi) the probable sig11ificant adverse environmental 

impacts of the propo~ed use o( water as determined by the 

department pursuant to Title 75, chapter l, or Title 75, 

chapter 20. 
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(4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed 11nless: 

(a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and (3) are met; and 

tb) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

( 5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rightg held by the United States for federal reserved lands 

and in trust for the various :~dian tribe~ within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria musl 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 
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outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approve~ after one or more public hearings that: 

(i) depending on the volume ot wdter diverted or 

consumed, the applicable criteria and procedures of 

subsection (2) or (3) are met; 

(ii) the proposed out-of-state use of water 1s not 

contrary to water conservation in Montar1a; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

{c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (5)(b)(ii) and (5)(b)(iii) will be met, the 

department and, if applicable, the legislature shdll 

consider the following factors: 

(i) wtether there are present or projecled water 

shortages within the state of Montana; 

(ii) whether the water that is the suhject of the 

proposed change in appropriation might feasibly be 

trdnsporLed to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available lo the 

applicant in the state where the applicant intends to use 

the water; and 
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(iv) the demands placed on the applicant's supply in 

the state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

{6) For any application for a change in appropriation 

right involving 4,000 or more acre~feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice artd may 

hold one or more hearings upon any other proposed change if 

it determines that ~~e" a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, iE applicable, 

may approve a change subject to ~tle" terms, conditions, 

restrictions, and limitations as it considers necessary to 

sdtisfy the criteria of this section, including limitations 

on the time for completion of the change. The department 

may extend time limits specified in the change approval 

under the applicable criteria and procedures of 85-2-312(3). 

(8) If a chdnge is not completed as approved by the 
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department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

(9) The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

(10) A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of u5e, or place of storage 

by filing an application for change pursuant to this 

section. 

(11) A char.ge in appropriation right contrary to the 

provisions of this section 1s invalid. No An officer, 

agent, agency, or employee of the state may not knowingly 

permit, aid, or assist in any manner ~uch an unauthorized 

change 1n appropriation right. No~ person or corporation 

may no.!_, directly or indirectly, personally or through an 

agent, officer, or employee, attempt to change an 

appropriation right except in accordance wittl this section." 

Section 3. Section 85-2-404, MCA, is amende-d to read: 

"85-2-404. Abandonment of appropriation right .. (1) If 
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an appropriator ceases to use all or a part of his 

appropriation right with the intention of wholly or 

partially abandoning the right or if he ceases using his 

appropriation right according to its terms and conditions 

with the intention of not complying with those terms and 

conditions, the appropriation right shall, to that extent, 

be deemed considered abandoned and shall immediately expire. 

(2) If an appropriator ceases to use all or part of 

his appropriation right or ceases using his appropriation 

right according to its terms and conditions for a period of 

10 successive years and there was water available for his 

use, there ~keli-be is a prima facie presumption that the 

appropriator has abandoned his right in whole or for the 

part not used. 

his 

(3) If an appropriator ceases to use all or part of 

appropriation right because the land to which the water 

is applied to a beneficial use is contracted under a state 

or federal conservation set-aside program: 

(a} the set-aside and resulting reduction in use of 

the appropriation right does not represent an intent by the 

appropriator to wholly or partially abandon the 

appropriation right or to not comply with the terms and 

conditions attached to the right; and 

(b) the period of nonuse that occurs for part or all 

of the approprlation right as a result of the contract may 
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not create or may not be added to any previous period of 

nonuse to create a prima facie presumption of abandonment. 

(4) The lease of an existing right pursuant ~ 

[section 4l_ _ _Qoes not constitute an abandonment by -~-h~essor 

or serve as evic!ence that could be used to ~stablish an 

abandonment by the lessor of any part of the right. 

t4t~ Subsections (l) and (2) do not apply to 

existing rights until they have been determined in 

accordance with part 2 of this chapter." 

NEW SECTION. Section 4. Leases to enhance or maintain 

streamflows for fish, wildlife, or recreation -- department 

authorization. (1) The department of fish, wildlife, and 

parks may lease existing rights for the purpose of 

maintaining or enhancing streamflows for fish, wildlife, or 

recreation DURING CRITICAL LOW 

reaches determined eligible by 

FLOW 

the 

PERIODS in stream 

board pursuant to 

[section 5]. This section is the exclusive means by which 

appropriations may be changed to an instream flow purpose. 

(2) The department shall authorize a lease of an 

existing right for the purpose of maintdining or enhancing 

streamflows for fish, wildlife, or recreation DURING 

CRITICAL -,~OW FLOW PERIODS in an eligible stream reach if the 

applicant submits a completed application and meets the 

requirements of 85-2-402. 

(3) The application for a lease au~horization must 
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include specific information on the length and location of 

the stream reach in which the streamflow will be maintained 

or enhanced and must provide a detailed streamflow measuring 

plan that describes the points where and the manner in which 

the streamflow will be measured. 

(4) The maximum quantity ot wa~er that may be leased 

is the amount historically diverted by the lessor. However~ 

OF THE AMO~NT LEASED, only the amount historically consumed 

by the lessor, or a smaller amount if specified by the 

department in the lease authorization, may be used to 

enhance or maintain streamflows below the lessor's point of 

diversion. 

{5) The lease may not be issued for a term of more 

than 10 years but may be rene .... ·ed for up to 10 years per 

renewal upon notification to the department. Upon receiving 

notice of a lease renewal, the department shall notify other 

appropriators potentially affected by the lease and shall 

allow 30 days for submission of new evidence of adverse 

effects to other water rights. A lease authorization is not 

required for a renewal unless an appropriator, ather than an 

appropriator described in subsection (9), submits evidence 

of adverse effects to his rights that has not been 

considered previously. 

(6) During the term of the original lease, the 

department may modify or revoke the lease authorizalion if 
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an appropriator, other than an appropriator described in 

subsection (9), proves by substantial credible evidence that 

his water right is adversely affected. 

(7) The priority of appropriation for a lease under 

this section is the same as the priority of appropriation of 

the right that is leased. 

(8) Neither a change in appropriation right nor any 

other authorization is required for the reversion of the 

appropriation right to the lessor's previous use. 

(9) A person issued a water use permit with a priority 

of appropriation after the date of filing of an application 

for a lease authorization under this section mdy not object 

to the exercise of the lease according to its term~, the 

renewal of the lease, or the reversion of the appropriation 

right to the lessor according to the lessor's previous use. 

NEW SECTION. Section 5. Board designation of eligible 

stream reaches. (1) The department of fish, wildlife, and 

parks, in consultation with the department, may apply to the 

board for designation of stream reaches for which water 

leasing to maintain or enhance streamflows pursuant to 

[section 4j may occur. 

(2) The board may declare a stream reach eligible for 

leasing pursuant to [section 4] only if it finds thot water 

leasing is necessary or is likely to be necessdry to 

maintain or enhance fish, wildlife, or recreation DURING 

-16- HB 707 



l 

2 

3 

5 

6 

7 

B 

9 

HB 0707/02 

CRITICAL LOW FLOW PERIODS. 

(3) The board may designate no more than 10 stream 

reaches in the state where water leasing pursuant to 

[section 41 may occur. 

NEW SECTION. Section 6. Contributions for leasing 

appropriation rights. Ill The department may accept 

contributions from public or private entities for the 

purpose of leasing appropriation rights to maintain or 

enhance instream flows for fish, wildlife, or recreation 

l 

2 

3 

4 
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integral part of Title BS, chapter 2, part 4, and the 

provis1ons of Title 85, chapter 2, part 4, apply to 

(sections 4 and 5]. 

(2} [Section 6] 1s intended to be codified as an 

integral part of Title 87, c;hapt.er l, part 6, and the 

provisions of Title 87, chapter 1, part 6, apply to [section 

6}. 

NEW SECTION. Section 9. Termination. 

terminates October l, 1999. 

[This act} 

10 purposes. -End-

11 (2) Any contributions accepted by the department under 

12 this section must be deposited in the fish and wildlife 

13 mitigation trust fund established in 87-1-611. 

14 

15 this 

(3) The department shall expend money obtained under 

section and deposited in the fish and wildlife 

16 mitigation trust fund EXCLUSIVELY to lease existing rights 

17 for the purpose of maintaining or enhancing instream flows 

18 for fish, wildlife, or recreation UNLESS EXPFNDITURE FOR A 

19 DIFFERENT PURPOSE IS AUTHORIZED PURSUANT TO 87~1~614. 

20 NEW SECTION. Section 7. Extension of authority. Any 

21 existing authority to make rules on the subject of the 

22 provisions of [this act] is extended to the provisions of 

23 [this act]. 

24 NEW SECTION. Section B. Codification instruction. (1) 

25 [Sections 4 and 51 are intended to be codified as an 
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HOUSE BILL NO. 707 

INTRODUCED BY IVERSON, HARPER, GLASER, RANEY, O'KEEFE, 

WALKER, SIMON, HANNAH, GRADY, HARP, MERCER, LYNCH, 

BENGTSON, DRISCOLL, YELLOWTAIL, MCLANE, BISHOP, D. BROWN 

BY REQUEST OF THE GOVERNOR 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR LEASING 

OF EXISTING WATER RIGHTS FOR THE PURPOSE OF ENHANCING OR 

MAINTAINING STREAMFLOWS FOR FISH, WILDLIFE, OR RECREATION 

DURING CRITICAL LOW FLOW PERIODS IN STREAM REACHES 

DESIGNATED BY THE BOARD OF NATURAL RESOURCES AND 

CONSERVATION; SPECIFYING THAT THE DEPARTMENT OF FISH, 

WILDLIFE, AND PARKS IS THE LESSEE AND ALLOWING THE 

DEPARTMENT TO ACCEPT CONTRIBUTIONS FROM PUBLIC OR PRIVATE 

ENTITIES FOR THE PURPOSE OF ACQUIRING LEASES OR FOR 

DEVELOPING STORAGE FACILITIES; SPECIFYING THAT THE 

DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION SHALL MAKE 

A REPORT TO EACH REGULAR SESSION OF THE LEGISLATURE; 

AMENDING SECTIONS 85-2-102, 85-2-402, AND 85-2-404, MCA; AND 

PROVIDING A TERMINATION DATE." 

STATEMENT OF INTENT 

A statement of intent is provided for this bill in 

order to give additional guidance to the board of natural 

resources and conservation and the involved state agencies 
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concerning the review and processing of lease applications 

for the purpose of maintaining or enhancing stream flows for 

fish, wildlife, or recreation. 

The legislature intends that the board designate stream 

reaches eligible for water leasing in areas where leasing is 

necessary er-ii~eiy-to-be-~eee~~ery to enhance or maintain 

fish, wildlife, or recreation. Upon receipt of a list of 

stream reaches from the department of fish, wildlife, and 

parks, the board shall act expeditiously to designate 

eligible stream reaches. However, the legislature also 

encourages the board to select stream reaches where leasing 

has a good chance of success and where all interests mdy be 

satisfied. 

The legislature also intends that the review process 

for lease applications be thorough and provide ample 

opportunity for consideration and input by concerned 

persons. As required in [section 4], the process should 

involve notice and opportunity for objections and hearing in 

the same manner provided for proposed changes in 

appropriation rights. The legislature contemplates that the 

department of fish, wildlife, and parks will meet with 

appropriators along each designated stream reach to assess 

and consider any concerns before filing applications for 

lease authorizations. The legislature also encourages the 

department of fish, wildlife, and parks to assemble lease 
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applications for filing at the same time to minimize costs 

to potential objectors. Moreover, the legislature 

anticipates that the department of natural resources and 

conservation will review the proposed leases for a single 

stream reach in one proceeding, though the potential for 

another set of lease applications at a future date is 

recognized. 

The accurate identification of the stream reach in both 

the application and lease authorization is critical to a 

successful leasing program. Upon issuance of a lease 

authorization with an identified stream reach, the 

legislature intends that the entire leased appropriation may 

be protected to the extent provided under Title 85, chapter 

2, in any part of the stream reach that is above the 

lessor's point of diversion. However, only the historical 

consumptive use of the right, or a smaller amount if 

specified in the lease authorization by the department of 

natural resources and conservation, may be protected in any 

part of the stream reach that is below the lessor's point of 

diversion. Finally, the legislature intends for the lessor 

to be responsible for taking action, if necessary, to 

protect the instream flow amount specified in the lease 

authorization, though the lessor and lessee may specify 

otherwise by contract. 

From a broad policy perspective, the legislature 
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desires to emphasize that the department of natural 

resources and conservation should consider and, if 

potentially feasible, recommend supplemental or alternative 

strategies that provide long-term solutions to problems that 

are not or probably will not be addressed adequately by 

water leasing in the board-designated stream reaches. These 

strategies may include storage enhancement or development 

and recharge from ground water sources. 

BE· IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA' 

Section 1. Section 85-2-102, MCA, is amended to read: 

•as-2-102. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

{ 1) "Appropriate" means to.:_ 

~ divert, impound, or withdraw (including by stock 

for stock water) a quantity of waterL or, 

~ in the case of a public agency, to 

in accordance with 85-2-316; or 

reserve water 

(c} in the case of the department of fish, wildlife, 

and parks, to lease water in accordance wi~h [section 4]. 

(2} "Beneficial use'', unless otherwise provided, 

means: 

(a) a use of water for the benefit of the 

appropriator, other persons, or the public, including but 

not limited to agricultural (including stock water), 
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domestic, fish and wildlife, industrial, irrigation, mining, 

municipal, power, and recreational uses; and 

(b) a use of water appropriated by the department for 

the state water leasing program under BS-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141~; AND 

(C) A USE OF WATER BY THE DEPARTMENT OF FISH, 

WILDLIFE, AND PARKS PURSUANT TO 

[SECTION 4] . 

A LEASE AUTHORIZED UNDER 

(3) "Board 11 means the board of natural resources and 

conservation provided for in 2-15-3302. 

(4) "Certificate 11 means a certificate of water right 

issued by the department. 

(5) ''Change in appropriation right'' means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

(6) ''Declaration'' means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws of 1973. 

(7) "Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(8) "Existing right" means a right to the use of water 

which would be protected under the law as it existed prior 

to July 1, 1973. 
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( 9) "Groundwater" means dny water beneath the land 

surface or beneath the bed of a stream, lake, reservoir, or 

other body of surface water, and which is not a part of that 

surface water. 

(10) "Permit'' means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

through 85-2-314. 

(11) "Person" means an individual, association, 

partnership, corporation, state agency, political 

subdivision, the United States or any agency thereof, or any 

other entity. 

(12) "Political subdivision" means any county, 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

(13) ''Waste'' means the unreasonable loss of water 

through the 

appropriation 

design 

or water 

or negligent 

distribution 

operation 

facility or 

applicati8n of water to anything but a beneficial use. 

of an 

the 

(14) ''Water~ means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

(15) "Water division'' means a draindge basin as defined 
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in J-7-102. 

( 16) "Water judge" means a judge as provided for in 

Title 3, chapter 7. 

{17) "Water master" means a master as provided for in 

Title 3, chapter 7. 

(18) "Well" means any artificial opening or excavation 

in the ground, however made, by which groundwater is sought 

or can be obtained or through which it flows under natural 

pressures or is artificially withdrawn.~ 

Section 2. 

"85-2-402. 

Section 

Changes 

85-2-402, MCA, is amended to read: 

in appropriation rights. ( 1) An 

appropriator may not maKe a change in an appropriation right 

except as permitted under this section and with the approval 

of the department or, if applicable, of the legislature. 

{2) Except as provided in subsections (3) through (5), 

the department shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 

that the following criteria are met: 

(a) The proposed use will not adversely affect the 

~ater rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 

(b) ~he Except for a lease authorization pursuant to 

[section 4] that does not requi~e _ _fi~_I?ri?t_!_on ~~_!~~. the 

proposed means of diversion, construction, and operation of 
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the appropriation works are adequate. 

(c) The proposed use of water is a beneficial use. 

(3) The department may not approve a change in purpose 

of use or place of use of an appropriati8n of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

(a) the criteria in subsection (2) are met; 

(b) the proposed change is a reasonable use. A 

finding 

of: 

of reasonable use must be based on a consideration 

{i) the existing demands on the state water supply, as 

well as projected demands of water far future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state: 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) ~he availability and feasibility of using 

low-quality water for the purpose tor which application has 

been made; 

{v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

[vi) the probable significant adverse environmental 
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impacts of the proposed Use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a} the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and (3) are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

( 5) {a} The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 
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(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrdwal and transportation of dppropriated water for use 

outside the state unless the appropriator proves by clear 

and Convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (2) or (3) are met; 

{ii) the proposed out-of-state use of water 

contrary to water conservation in Montana; and 

is not 

(iii) the proposed out-of-state use of wat~c is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (S)(b)(ii) and (5)(b)(iii) will be met, the 

department and, if applicable, the legislature shall 

consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 
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(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

{iv) the demands placed on the applicant's supply in 

the state where the applicant intends to use the water. 

{d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in acco~dance 

~ith 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that ~tteh a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a changP subject to ~~eh terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The dPpartment 
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may extend time limits specified in the change approval 

under the applicable criteria and procedures of 85-2-312(3). 

(8) If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

(9) The original of a change approval issu~d by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

(10) A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

section. 

(11) A change in appropriation right contrary to the 

provisions of this section is invalid. He An officer, 

agent, agency, or employee of the state may -~~- knowingly 

permit, aid, or assist in any manner ~~eM ~~ unauthorized 

change in appropriation right. He ~person or corporation 

may not, directly or indirectly, personally or through an 

agent r officer, or employee, attempt to change an 
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appropriation right except in accordance with this section." 

Section 3. Section 85-2-404, MCA, is amended to read: 

"85-2-404. Abandonment of appropriation right. {1) If 

an appropriator ceases to use all or a part of his 

appropriation right with the intention of wholly or 

partially abandoning the right or if he ceases using his 

appropriation right according to its terms and conditions 

with the intention of not complying with those terms and 

conditions, the appropriation right shall, to that extent, 

be deemed considered abandoned and shall immediately expire. 

(2} If an appropriator ceases to use all or part of 

his appropriation right or ceases using his appropriation 

right according to its terms and conditions for a period of 

10 successive years and there was water available for his 

use 1 there shsil-be is a prima facie presumption that the 

appropriator has abandoned his right in whole or for the 

part not used. 

(3) If an appropriator ceases to use all or part of 

his appropriation right because the land to which the water 

is applied to a beneficial use is contracted under a state 

or federal conservation set-aside program: 

(a) the set-aside and resulting reduction in use of 

the appropriation right does not represent an intent by the 

appropriator to wholly or partially abandon the 

appropriation right or to not comply with the terms and 
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conditions attached to the right; and 

(b) the period of nonuse that occurs for part or all 

of the appropriation right as a result of the contract may 

not create or may not be added to any previous period of 

nonuse to create a prima facie presumption of abandonment. 

(4) The lease of an existing right pursuant to 

[section 4} does not constitute an ab~n~onment by the lessor 

or serve as evidence that could be used to establish an 

abandonment by the lessor of any part of the right. 

t4t12l Subsections (1) and (2) do not apply to 

existing rights until they have been 

accordance with part 2 of this chapter." 

determined in 

NEW SECTION. Section 4. Leases to enhance o~ maintain 

streamflows for fish, wildlife, or recreation -- department 

authorization. (l) ~he AFTER JULY 1, 1991, THE department of 

fish, wildlife, and parks may lease existing rights for the 

purpose of maintaining or enhancing streamflows for fish, 

wildlife, or recreation DURING CRITICAL LOW FLOW PERIODS in 

stream reaches determined eligible by the board pursuant to 

[section 5]. This section is the exclusive means by which 

appropriations may be changed to an instream flow purpose. 

(2) The department shall authorize a lease of an 

existing right for the purpose of maintaining or enhancing 

streamflows for fish, wildlife, or recreation DURING 

CRITICAL LOW FLOW PERIOD§_ in an eligible stream reach if the 
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applicant submits a completed application and meets the 

requirements of 85-2-402. 

(3) The application for a lease authorization must 

include specific information on the length and location of 

the stream reach in which the streamflow will be maintained 

or enhanced and must provide a detailed streamflow measuring 

plan that describes the points where and the manner in which 

the streamflow will be measured. 

(4) The maximum quantity of water that,may be leased 

is the amount historically diverted by the lessor. However, 

OF THE AMOUNT LEASED, only the amount historically consumed 

by the lessor, or a smaller amount if specified by the 

department in the lease authorization, may be used to 

enhance or maintain streamflows below the lessor•s point of 

diversion. THE LEASE MUST TAKE INTO ACCOUNT THE HISTORICAL 

USE OF THE WATER RIGHT, INCLUDING BUT NOT LIMITED TO THE 

USUAL SHUTOFF OF ALL OR A PORTION OF THE WATER SUBJECT TO 

THE WATER RIGHT DUE TO NORMAL IRRIGATION PRACTICES, 

HARVESTING, NORMAL CLIMATE CONDITIONS, AND COOPERATIVE 

PRACTICES WITH OTHER IRRIGATORS. 

{5) The lease may not be issued for a term of more 

than 10 years but may be renewed for up tD 10 years per 

renewal upon notification to the department. Upon receiving 

notice of a lease renewal, the department shall notify other 

appropriators potentially affected by the lease and shall 
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allow 30 days for submission of new evidence of adverse 

effects to other water rights. A lease authorization is not 

required for a renewal unless an appropriator, other than an 

appropriator described in subsection (9), submits evidence 

of adverse effects to his rights that has not been 

considered previously. 

16) During the term of the original lease, the 

department may modify or revoke the lease authorization if 

an appropriator, other than an appropriator described in 

subsection (9), proves by substantial credible evidence that 

his water right is adversely affected. 

17) The priority of appropriation for a lease under 

this section is the same as the priority of appropriation of 

the right that is leased. 

(8} Neither a change in appropriation right nor any 

other authorization is required for the reversion of the 

appropriation right to the lessor's previous use. 

(9) A person issued a water use permit with a priority 

of appropriation after the date of filing of an application 

for a lease authorization under this section may not object 

to the exercise of the lease according tv its terms, the 

renewal of the lease, or the reversion of the appropriation 

right to the lessor according to the lessor's previous use. 

(10) THE DEPARTMENT OF FISH, WILDLIF~_~AND PARKS SHALL 

PAY ALL COSTS ASSOCIATED WITH If>ISTALLII'JG MEASUH~G DEVICES 

-16- HB 707 



1 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0707/03 

OR PROVIDING PERSONNEL TO MEASURE STREAMFLOWS ACC~RDING TO 

THE MEASURING PLAN SUBMITTED UNDER THIS SECTION. 

NEW SECTION. Section 5. Board designation of eligible 

stream reaches. (1) The department of fish, wildlife, and 

parks, in consultation with the department, may apply to the 

board for designation of stream reaches for which water 

leasing to maintain or enhance streamflows pursuant to 

[section 4] may occur. 

(2) The board may declare a stream reach eligible for 

leasing pursuant to [section 41 only if it finds that water 

leasing is necessary or--ie--±±~eiy--to--be--neceesary to 

maintain or enhance fish, wildlife, or recreation DURING 

CRITICAL LOW FLOW PERIODS. 

(3) The board may designate no more than 10 stream 

reaches in the state where water leasing pursuant to 

(section 4) may occur. 

NEW SECTION. Section 6. Contributions for leasing 

appropriation rights OR DEVELOPING STORAGE FACILITIES. (1) 

The department may accept contributions from public or 

private entities for the purpose of: 

~ leasing appropriation rights to maintain or 

enhance instream flows for fish, wildlife, or recreation 

purposes; OR 

(B) DEVELOPING STORAGE FACILITIES TO MAINTAIN OR 

ENHANCE STREAMFLOWS FOR FISH, WILDLIFE, RECREATION, AND 
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OTHER PURPOSES. 

(2) Any contributions accepted by the department under 

this section must be deposited in the fish and wildlife 

mitigation trust fund established in 87-1-611. 

(3) The department shall expend money obtained under 

t~is-seetion SUBSECTION (l)(A) and deposited in the fish and 

wildlife mitigation trust fund EXCLUSIVELY to lease existing 

rights for the purpose of maintaining or enhancing instream 

flows for fish, wildlife, or recreation UNLESS EXPENDITURE 

FOR A DIFFERENT PURPOSE IS AUTHORIZED PURSUANT TO 87-l-614. 
-----

THE OEPARTMENT SHALL EXPEND MONEY OBTAINED UNDER ------------ -- ----{ 4) 

SUBSECTION (1){8) AND DEPOSITED IN THE FISH AND WILDLIFE 

MITIGATION TRUST FUND EXCLUSIVELY TO DEVELOP STORAGE 

FACILITIES TO MAINTAIN OR ENHANCE STREAMFLOWS FOR FISH, 

WILDLIFE, RECREATION, AND OTHER PURPOSES UNLESS AN 

EXPENDITURE FOR OTHER PURPOSES IS AUTHORIZED PURSUANT TO 

87-l-614. 

NEW SECTION. SECTION 7. REPORT TO THE LEGISLATURE --

BY THE DEPARTMENT. THE DEPARTMENT SHALL REPORT TO EACH 

REGULAR SESSION OF THE LEGISLATURE AS TO THE OPERATION OF 

[THIS ACT]. 

NEW SECTION. Section 8. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act] is extended to the provisions of 

[this act]. 
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1 

2 

NEW SECTION. Section 9. Codification instructiona ( 1) 

(Sections 4 and 5] are intended to be codified as an 

integral part of Title 85, chapter 2' part 4, and the 

provisions of Title 85, chapter 2' part 4' apply to 

[sections 4 and 5]. 

4 

5 

6 (2) [Section 6] is intended to be codified as an 

7 integral part of Title 87, chapter 1, part 6, and the 

8 provisions of Title 87, chapter 1, part 6, apply to [section 

9 6]. 

10 NEW SECTION. Section 10. Termination. [This act] 

11 terminates October 1, 1~99. 

-End-
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SEIIA'!E S'!AIIDIIIG COIIIUftEE REPOR'l' 

MR. PRESIDENT: 

page 1 of 6 
.March 21, 1989 

Ne, your CODUIIittee on Agriculture, Livestock, and Irrigation, 
having had under consideration HB 707 (third reading copy-- blue), 
respectfully report that HB 707 be amended and as so amended be 
concurred in: 

Sponsor: Iverson ( 

1. Title, lines 8 and 9. 
Following: •PURPOSE OF• 
Strike: "ENHANCING OR .MAINTAINING" 
Insert: "PROVIDING" 

2. Title, line 9. 
Following: •roR" 
Strike: remainder of line 9 
Insert: "THE BENEFIT OF FISHERIES" 

3. Title. 
Strike: "DEPARTMENT" 
Insert: "AnARn• 

4, Page 2, line 2. 
Following: "of" 
Strike: "maintaining or enhancing" 
Insert: "providing• 

s. Page 2, line 3. 
Following: line 2 
Strike: "fish, wildlife, or rec~eation" 
Insert: "the benefit of fisheries• 

6. Page 2, lines 6 and 7. 
Strike: "enhance• on line 6 through 11 recreation" on line 7 
Insert: "provide for fisheries• 

7. Page 2, line 9. 
Following: "parks• 
Insert: "that have the approval of the fish and game commission" 

8. Page 3, line 4. 
Following: •conservation" 
Strike: "will• 
Insert: ", with the consent of the board, shall" 

continued scrhb707.32l 

SENATE COMMITTEE ON AGRICULTURE, HB 707 
page 2 of 6 

9. Page 3, lines 23 and 24. 
Following: "authorization" on line 23 
Strike: remainder of line 23 through "contract" on line 24 

10. Page 4, line 2. 
Following: .. conservation" 
Strike: "should" 
Insert: ", with the consent of the board, shall" 

11. Page 4, line 5. 
Following: "are not" 
Strike: "or probably will not be" 

12. Page 5, line 17. 
Following: line 16 
Insert: "(6) •commission .. means the fish and game conuuission 

provided for in 2-15-3402." 
Renumber: subsequent subsections 

13. Page 14, line 13. 
Following: •to• 
Strike: "enhance o~ maintain" 
Insert: "provide" 

14. Page 14, line 14. 
Following: ''for• 
Strike: "fish, wildlife, or recreation" 
Insert: "benefit of fisheries" 

15. Page 14, line 16. 
Following: "parks" 
Inse~t: ", with the consent of the commission, " 

16. Page 14, lines 17 and 18. 
Following: "of" on line 17 
Strike: "maintaining or enhancing" 
Insert: "providing" 
Following: 11 for" on line 17 
Strike: "fish, wildlife, or recreation" 
Insert: "the benefit of fisheries" 

17. Page 14, line 22. 
Following: "department 11 

Insert: ", with the consent of the board," 

continued 
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SENATE COMMITTEE ON AGRICULTURE, HB 707 
page 3 of 6 

18. Page 14, line 23. 
Following: "of .. 
Strike: "maintaining or enhancing" 
Insert: "providing" 

19. Page 14, line 24. 
Follawingo .. for" 
Strike: "fish, wildlife, or recreation" 
Insert: "the benefit of fisheries" 

20. Page 15, lines 5 and 6. 
Following: •streamflow" on line 5 
Strike: "will" through "enhanced .. on line 6 
Insert: "must be provided" 
Following: "•ust" on line 6 
Strike: "provide" 
Inaert: "include" 

21. Page 15, line 8. 
Strike: "will" 
Insert: "must" 

22. Page 15, line 12. 
Strike~ "lessor* 
Insert: "lessor's crop, if applicable, and excluding water used as 

recharge or return flow" 

23. Page 15, line 14. 
Following: line 13 
Strike: "enhance or maintain" 
Insert: "provide" 

24. Page 15, line 21. 
Following: line 20 
Insert: "(5) The department of fish, wildlife, and parks has the 

responsibility to prove to the board under 85-2-402 that a 
proposed lease authorization does not adversely affect 
existing water rights. The department of fish, wildlife, and 
parks shall pay the cost, including reasonable attorney fees, 
for any appropriator who successfully objects to a proposed 
department of fish, wildlife, and parks lease." 

Renumber: subsequent subsections 

25. Page 16, line 4. 
Strike: "(9)" 
Insert: ''(10)" 

continued scrhb707.321 

SENATE COMMITTEE ON AGRICULTURE, HB 707 
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26. Page 16, line 6. 
Following: "." 
Insert: "If an appropriator proves adverse effects to his water 

rights, the department of fish, wildlife, and parks shall pay 
to the appropriator an amount equal to the damages that 
resulted from exercise of its lease and the costs of proving 
the adverse effects, including reasonable attorney fees and 
court costs. This provision applies only to water leases 
entered into under this section." 

21. Page 16, line 8. 
Followin9: "department" 
Insert: ", with the consent of the board," 

28. Page 16, line 10. 
Strike: "(9)" 
Insert: "(10)" 
Following: "by" 
Strike: "substantial credible" 
Insert: "a preponderance of the 11 

29. Page 16, line 11. 
Following: "." 
Insert: "If an appropriator proves adverse effects to his water 

rights, the department of fish, wildlife, and parks shall pay 
to the appropriator an amount equal to the damages that 
resulted from exercise of its lease and the costs of proving 
the adverse effects, including reasonable attorney fees and 
court costs. This provision applies only to water leases 
entered into under this section." 

30. Page 17, line 5. 
Following: "parks," 
Strike: "'in consultation with the department" 
Insert: "with the consent of the conunission" 

31. Page 17, line 7. 
Following: "to'' 
Strike: "maintain or enhance" 
Insert: "provide" 

32. Page 17, line 12. 
Following: line 11 
Strike: "maintain" through "recreation11 

Insert: 11 provide for fisheries" 

continued scrhb707. 321 
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33. Page 17, line 14. 
Insert: "(3) Upon declaring a stream reach eligible for leasing, 

the board shall request the department to prepare an analysis 
concerning whether longer term solutions to the critical low 
flows in the stream reach are feasible. Longer term solutions 
to be considered include storage enhancement or developement 
and recharge from ground water sources. The preparation of or 
recommendations resulting from the analysis may not preclude, 
inhibit, or delay the negotiation or implementation of leases 
on the stream reach as provided in [section 4) ." 

Renumber: subsequent subsection 

34. Page 17, lines 21 through 23. 
Following: "to 11 on line 21 
Strike: "maintain" on line 21 through "enhance" on line 22 
Insert: "provide" 
Following: "for" on line 22 
Strike: remainder of line 22 through 11 purposes" on line 23 
Insert: "the benefit of fisheries" 

35. Page 17, line 24 through page 18, line 1. 
Following: "TO" on line 24 
Strike: remalnder of line 24 through "ENHANCE" on line 25 
Insert: "provide" 
Following: "STREAMFLOWS" on line 25 
Strike: rema1nder of l1ne 25 through "PURPOSES" page 18, line 1 

36. Page 18, line 8. 
Following: "of .. 
Strike: "maintaining or enhancing" 
Insert: "providing" 

37. Page 18, line 9. 
Following: "flows" 
Strike: "for" through "recreation 11 

38. Page 18, lines 14 and 15. 
Following: "TO" on line 14 
Strike: "MAINTAIN OR ENHANCE" 
Insert: "prov~de" 
Following: "STREAMFLOWS" on line 14 
Strike: rema1nder of l1ne 14 through 

39. Page 18, line 19. 
Strike: "DEPARTMENT" in two places 
Insert: •board" 

continued 

11 PURPOSES 11 on line 15 

scrhb707.321 

40. Page 19, line 2. 
:rolloving, '"4'" 
St:.rilte, •and'" 
Insert a •, • 
rollovinga ·s· 
Insert. •, and 7'" 

41. Page 19, line 5. 
:rollowtnv• •t• 
Strike. • ancl• 
Insert. ·."' 
:rollowing, • 5"' 
Inaert. •, and 7"' 

SSHATS COKHITTSS OH AGRICULTURE, HB 707 
page 6 of 6 

AID AS AKBHDZD BS COHCURRZD ~~1 
IM Signed. 8 ~ (} &< d 

Tho•as A. Beck; Chai~••n 

scrhb707.321 



ID&ft CDIIID:T!BB DIP '1'1111 liBOLB AIIIIBDIIBft 
paqe 1 of 2 

April 14, 1911!1 llo 56 •• 

Mr. Chairaano I aove to aaend HB 707 (third reading- copy-- blue) 
aa tollova. 

1. Aaend the Senate Coaalttee on Aqriculture, Liveatock and 
Irri;ation aaendaenes dated March 21. 1989. aa tollova 1 

Aaendaent no. 24 
In Inaert 
Strikeo "Tbe departaent of fish, wildlife, and parka shall pay 

~h• coat, including reasonable attorney teea, tor any 
appropriator who successfully objects to a propoaed 
departaent of fish, wtldlite, and parks lease.• 

Aaendaent no. 28. 
Strike, •strike, ~substant1al credible· 

Inaerta •a preponderance ot the•• 

Aaend third reading copy as follows• 
2. Title. 
Follov1nqo line 18 
Inaerto "RBQUIRIBG THE WATER POLICY COMMITTBZ TO COMPLETB A 

THOROUGH RBPORT BY DZCEKBZR 1, 1990, '!'HAT IICLUDIS 
UCOKKBBDATIOIIS OK THE PRACTICAL AIID LEGAL WORKABILITY 01' '!'Hili 
AC'l'1" 

3. Page lB. 
rollovingo lina 21 
Inaerto "JBI SECTION. Section B. Report to lavialature by vater 

policy coaaittee. (11 The water policy coaait~ee, in 
cooperation with the departaent of fish, wildlife, and parks 
ancl the departaent of na't.ural resource• and conaervationr 
shall conduc~ and coordina~• a study that, a~ a ainiaua. 

(al identifies a ran;a of water leasing alternatives 
tba't. aay be considered in deYeloping inatrea• water leaain9 
leqislat1on, 

(bl develop• criteria for salecting atraaa reachea and 
evaluates and iden~ifiea five streaa reaches vbera vater 
leasiaq aay ba a feasible alternative, 

Cc) ••aluatea and purauea opportUD.itiea tor voluntary 
vater leasinv in the identified atreaa reachas 1 

ldl provides the follaving data for eacb of tbe 
identified atr•a• reacbea. 

I il the lanqth of the streaa reach and hov 1 t 1a 
deterainad, 

(iii technical ••thods and data to be used to dateraina 
critical streaatlov or voluae needed to preaarve tisherieao 

continued c..-..7en .. •u 
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Pave 2 of 2 

April 14, 19119 

(11i) legal standards and technical data that may be 
used to determ1ne and substantlate the amoun~ of water 
ava1lable for 1nstreaa flows through leaainq of existlnq 
rights: 

(1VI contractual paraaeters. conditions. and other 
steps t.hat may be taken to ensure that leases and leaae 
authorizations ln no way hara other appropriators. 
particularly if the streaa is one t:hat: experiences na't.ural 
dewatering-; 

(v) methods and ~echnical means that would be used to 
mon1tor use of wa~e~ under the leases, 

{vi) leqal :~pl1cae1ons that vater leas1nq would presen~ 
tor appropr1a~ors ~old1nq ex1st.1n; r1qhts to water within 
and below the stream reach; 

{vii) compar1son at the co•ts and benefits of va~er 
leas1n; with the c~sts and benefits of additional storaqe 
for the streaa reacn; 

(viii) soctoeconomlc impacts that water leaain; would 
have on local communltles; and 

liX) fiscal impacts that water leasing vould have on the 
scate of Montana: 

(f) based on the data provided under subsection (l)(d). 
develops a coaplete model of a possible vater leaae and 
lease authorization ~hat include• a step-by-s~ep explana~ion 
of the process fro• 1ni~1ae1on to co•plet~on. , 

(21 The repor~ must be coapleted by Deceaber 1, 199e.· 
Renuabera subsequent ~ect1ons 

4. Page 19, line 11. 
Strikeo •october 1, 1999-
Inaert& •June 38. 1991. 

G 
un:c~ 

51gnedo ..L%12/ 
;;,eu•~ur Beck 

H8 ?D'1 
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HOUSE BILL NO. 707 

INTRODUCED BY IVERSON, HARPER, GLASER, RANEY, O'KEEFE, 

WALKER, SIMON, HANNAH, GRADY, HARP, MERCER, LYNCH, 

BENGTSON, DRISCOLL, YELLOWTAIL, MCLANE, BISHOP, D. BROWN 

BY REQUEST OF THE GOVERNOR 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR LEASING 

OF EXISTING WATER RIGHTS FOR THE PURPOSE OF HNHAN€lN6-6R 

MA!N'I'A!NlNS PROVIDING STREAMFLOWS FOR P!SH,--IHI.BbH'E,--6R 

RE€RBA~t6N THE BENEFIT OF FISHERIES DURING CRITICAL LOW FLOW 

PERIODS IN STREAM REACHES DESIGNATED BY THE BOARD OF NATURAL 

RESOURCES AND CONSERVATION; SPECIFYING THAT THE DEPARTMENT 

OF FISH, WILDLIFE, AND PARKS IS THE LESSEE AND ALLOWING THE 

DEPARTMENT TO ACCEPT CONTRIBUTIONS FROM PUBLIC OR PRIVATE 

ENTITIES FOR THE PURPOSE OF ACQUIRING LEASES ~0~ 

DEVELOPING STORAGE FACILITIES; SPECIFYING THAT THE 

BHPA~'I'MHN'I' BOARD OF NATURAL RESOURCES AND CONSERVATION SHALL 

MAKE A REPORT TO EACH REGULAR SESSION OF THE LEGIS~T·~R~ 

REQUIRING THE WATER POLICY COMMITTEE TO CO~PLETE A T~OROUGH 

REPORT BY DECEMBER 1, 1990, THAT INCLUDES RECOMMENDATIONS ON 

THE PRACTICAL AND LEGAL WORKABILITY OF THIS ACT; AMENDING 

SECTIONS 85-2-102, 85-2-402, AND 85-2-404, MCA; AND 

PROVIDING A TERMINATION DATE." 

STATEMENT OF INTENT 
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HB 0707/04 

A statement of intent is provided for this bill in 

order to give additional guidance to the board of natural 

resources and conservation and the involved state agencies 

concerning the review and processing of lease applications 

for the purpose of ma±nta±nin9-er-e~hafte~n9 PROVIDING stream 

flows for fi~h,--w~tdttEe,--or--ree~eation THE BENEFIT _QI 

FISHERIES. 

The legislature intends that the board designate stream 

reaches eligible far water leasing in areas where leasing is 

necessary er--i±keiy-to-be-~eee~~ery to e~ha~ee-or-me±ftta±~ 

fi~h7 -wildi±€e,-or-reereatioft PROVIDE FOR FISHERIES. Upon 

receipt of a list of stream reaches from the department of 

fish, 'Nildlife, and parks THAT HAVE THE APPROVAL OF THE FISH 

AND GAME COMMISSION, the board shall act expeditiously to 

designate eligible stream reaches. However, the legislature 

also encourages the board to select stream reaches where 

leasing has a good chance of success and where all interests 

may be satisfied. 

The legislature also intends that the review process 

for lease applications be thorough and provide ample 

opportunity for consideration and input by concerned 

persons. As required in [section 4), the process should 

involve notice and opportunity for objections and hearing in 

the same manner provided for proposed changes in 

appropriation rights. The legislature contemplates that the 

-2- HB 707 
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department of fish, wildlife, and parks will meet with 

appropriators along each designated stream reach to assess 

and consider any concerns before filing applications for 

lease authorizations. The legislature also encourages the 

department of fish, wildlife, and parks to assemble lease 

applications for filing at the same time to minimize costs 

to potential objectors. Moreover, the legislature 

anticipates that the department of natural resources and 

conservation will, WITH THE CONS~T OF THE BOARD, SHALL 

review the proposed leases far a single s~ream reach in one 

proceeding, though the potential for another set of lease 

applications at a future date is recognized. 

The accurate identification of the stream reach in both 

the application and lease authorization is critical to a 

successful leasing program. Upon issuance of a lease 

authorization with an identified stream reach, the 

legislature intends that the entire leased appropriation may 

be protected to the extent provided under Title 85, chapter 

2, in any part of the stream reach that is above the 

lessor's point of 

consumptive use of 

specified in the 

diversion. However, only the historical 

the right, or a smaller amount if 

lease authorization by the department of 

natural resources and conservation, may be protected in any 

part of the stream reach that is below the lessor's point of 

diversion. Finally, the legislat.ure intends for the lessor 
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to be responsible for taking action, if necessary, to 

protect the instream flow amount specified in the lease 

authorization,-~ae~gh~tne--r~e8o~--aftd--te~see--mey--apeei£y 

othe~w~se-by-eofttraet. 

From a broad policy perspective, the legislature 

desires to emphasize that the department of natural 

resources and conservation ~honid, WITH THE CONSENT OF THE 

BOARD, SHALL consider and, if potentially feasible, 

recommend supplemental or alternative strategies that 

provide long-term solutions to problems that are not or 

prob8bly--will--not-be addressed adequ,~tely by water leasing 

in the board-designated stream reaches. These strategies may 

include storage enhancement or development and recharge from 

ground water sources. 

BE IT CCNACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-102, MCA, is amended to read: 

•ss-2-102. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

(1) 11 App-ropriate" ·means to..:_ 

~ divert, impound, or withdraw (including by stock 

for stock water) a quantity of waterL e~, 

1.!>1 in the case of a public agency, to reserve water 

in accordance with 85-2-316~ 

1£1_ _ i~ _t~~ ~~~e of the department of fish, wildlife, 
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and parks, to lease water in accordance with [section 41. 

(2) "Beneficial use'', unless 

means: 

otherwise provided, 

(a) a use of water for the 

appropriator, other persons, or the public, 

not limited to agricultural (including 

benefit of the 

including but 

stock water), 

domestic, fish and wildlife, industrial, irrigation, mining, 

municipal, power, and recreational uses; end 

(b) a usP of water appropriated by the department for 

the state water leasing program under 85~2-141 and of water 

leased under a valid lease issued by the department under 

85-2-14l~L_AND 

(C) A USE OF WAT~R BY THE DEPARTMEN'~ _ _Qf_ FISH!.. 

WILDLIFE, AND PARKS PURSUANT TO 

[SECT ION__4l_._ 

A LEASE AUTHORIZED UNDER 

(3) "Board'' means tr.e boarJ of ndtural resources and 

conservation provided for in 2-15-3302. 

(4) ''CertiEicaten means a certificate of water right 

issued by the department. 

(5) "Change in appropriation right'' means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

( 6) "COMMISSION" MEANS THE FISH AND GAME COMMISSION 

PROVIDED FOR IN 2-15-3402. 

t6t111 "Declaration" means the declaration of an 
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existing right filed with the department under section 8, 

Chapter 452, Laws of 1973. 

tT-till "Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

t8t_L~ "Existing right" means a right to the use of 

water which would be protected under the law as it existed 

prior to July l, 1973. 

t9ti!...QJ_ "Groundwater" means any water beneath the land 

surface or beneath the bed of a stream, lake, reservoir, or 

other body of surface water, and which is not a part of that 

surfa·-:-e water. 

t:l:6tl._]._!__)_ "Permit" means the permit to appropr late 

issued by the department under 85-2-301 through 85-2-303 and 

85-2-306 :hrough 85-2-314. 

t~itil}) ''Person'' me3rts an individual, association, 

partnership, corporation, state agency, political 

subdivision, the United States or any agency thereof, or any 

other entity. 

tirt_tl3j_ "Political subdivision" means any county, 

incorporated city or: town, public corporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

tl-3tilll_ "Waste" means the unreasonable loss of water 
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through the design or negligent operation of an 

appropriation or water distribution facility or the 

application of water to anything but a beneficial use. 

tl"t.i.!.ll "Water" means all water of the state, surface 

and subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

tl5t!_lB "Water division" means a drainage basin as 

defined in 3-7-102. 

ti6}l!ll "Water judge" means a judge as provided for in 

Title 3, chapter 7. 

tl111..!.!l. "Water master" means a master as provided for 

in Title 3, chapter 7. 

tl:8tJ...!ll "Well" means any artificial opening or 

excavation in the ground, however made, by which groundwater 

is sought or can be obtained or through which it flows unde~ 

natural pressures or is artificially withdrawn.'' 

Section 2. Sect ion 85-2-40 2 I MCA I is amended to read: 

"85-2-402. Changes in appropriation rights. ( 1) An 

appropriator may not make a change in an appropriation right 

except as permitted under this section and with the approval 

of the department or, if applicable, of the legislature. 

12) Except as provided in subsections (3) through (5), 

the department shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 
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that the following criteria are met: 

(a) The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 

{b) ~he Except for a leas~ authorization pursuant to 

[section 4] that does not_ -~-~q_l:!i__r_e _ _9.E.2_~r_i~a-~-~ works, the 

proposed means of diversion, construction, and operation of 

the appropriation works are adequate. 

(c) The proposed use of water is a beneficial use. 

(3) The department may not approve a change in purpose 

o[ use or place of use of an appropriation of 4,000 or mare 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator 

substantial credible evidence that: 

(a) the criteria in subsection (2) are met: 

proves by 

{b) L1e proposed change is a reasonable use. A 

finding of reasonable use must be based on a consideration 

of: 

(i) the existing demands on the state water supply, as 

well as projected demands of water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 
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(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply: 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property r:ghts by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapt~r l, or ~itle 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversion that res~lts in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the applica11t proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and (3) are met; and 

(b) the department th€n petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

(5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 
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rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its WGters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and trQnsportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing eviGence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted nr 

COilsumed, the ap~:icable cr1teria 

subsection (2) or (3) are met; 

and procedures of 

(ii) ~he proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evide11ce that the requirements of 

subsections (S)(b)(ii) and (S)(b)(iii) will be met, the 
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shortages within the state of Montana; 
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proposed change in appropriation 
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legislature shall 

or projected water 

the subject of the 

might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) th@ supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in 

the state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 
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hold one or more hearings upon any other proposed change if 

it determines that s~eh a change might adversely affect the 

rights of other persons. 

(7} The department or the legislature, if applicable, 

may approve a change subject to sueh terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on ti"'e time for completion of the change. The department 

may extend time limits specified in the change approval 

under the applicable criteria and procedures of 85-2-312(3). 

(8) If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the chang~ approval shou~.d not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

19} The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Relena. 

(10) A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

-12- HB 7fr7 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0707/04 

section~ 

(11) A change in appropriation right contrary to the 

provisions of this section is invalid. 

agent, agency, or employee of the state may 

Ho An officer, 

not knowingly 

permit, aid, or assist in any manner ~tteh an unauthorized 

change in appropriation right, Ho ~person or C)rporation 

may not, directly 

agent, officer, or 

or indirectly, personally or ~hrough an 

employee, attempt to change an 

appropriation right except in accordance with this section." 

Section 3. Section 85-2-404, MCA, is amended to read: 

"85-2-404. Abandonment of appropriation right. (1) If 

an appropriator ceases to use all or a part of his 

appropriation right with the intention of wholly or 

partially abandoning the right or if he ceases using his 

appropriation right according to its terms and conditions 

with the intention of not complying with those terms and 

conditions, the appropriation right shall, to that extent, 

be deemed considered abandoned and shall immediately expire. 

(2) If an appropriator ceases to use al: or part of 

his appropriation right or ceases using his appropriation 

right according to its terms and conditions for a period of 

10 successive years and there was water available for his 

use, there sna%r--h~ is a prima facie presumption that the 

appropriator has abandoned his right in whole or for the 

part not used. 
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(3) If an appropriator ceases to use all or part of 

his appropriation right because the land to which the water 

is applied to a beneficial use is contracted under a state 

or federal conservation set-aside program: 

(a) the set-aside and resulting reduction in use of 

the appropriation right does not represent an intent by the 

appropriator to wholly or partially abandon the 

appropriation right or to nat comply with the terms and 

conditions attached to the right; and 

(b) the period of nonuse that occurs for part or all 

of the appropriation right as a result of the contract may 

not create or may not be added to any previous period of 

nonuse to create a prima facie presumption of abandonment. 

{4) The lease of an existing right pursuant to 

[section~] does not constitute an abandonment by the lessor 

or serve as evidence that could be used to establish a~ ----· ·---- - . 

abandonment by the lessor of any part of the right. 

t•tl5l Subsections (1) and (2) do not apply to 

existing rights until they have been determined in 

accordance with part 2 of this chapter." 

NEW SECT ION. Section 4. Leases to e-nh-o!n'tee--et""111"a-ion-t-a-ion-

PROVIDE streamflows for 

BENEFIT OF FISHERIES 

r~~~,--wiidiire,--er---reereat±on 

department authorization. (1) ~he 

AFTER JULY 1, 19_91, THE department of fish, wildlife, and 

parks, WITH THE CONSENT OF THE COMM~SSION, may lease 
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existing rights for the purpose of ma~nte±ft±ng-er--enhane±ng 

PROVIDING streamflows for f±~h7-w±idi±fe;-or-reerea~±on THE 

BENEFIT OF FISHERIES DURING CRITICAL LOW FLOW PERIODS in 

stream reaches determined eligible by the board pursuant to 

(section 5]. This section is the exclusive means by which 

appropriations may be changed to an instream flaw purpose. 

(2) The department, WITH THE CONSENT OF THE BOARD, 

shall authorize a lease of an existing right for the purpose 

of ma%ntainin9-or-enhenein9 PROVIDING streamflows for fish; 

w±%d%±£er-ot'-reereat i-on !!!~----BEN_E!:_ 1~-- _FISHER!_~ DU~~q_ 

CRITICAL LOW FLOW PERIODS in an eligible stream reach if the 

applicant submits a completed application and meets the 

requirements of 85-2-402. 

(3) The application for a lease authorization must 

include specific information on the length and location of 

the stream reach in which the streamflow wtrr-b~--maintained 

or--enhanced MUST BE PROVIDED and must provide INCLUDE a 

detailed streamflow measuring plan that describes the points 

where and the manner in which the streamflow w~±± MUST be 

measured. 

(4) The maximum quantity of water that may be leased 

is the amount historically diverted by the lessor. However, 

OF THE AMOUNT LRASED, only the amount historically consumed 

by the ~e~sor LESSOR'S CROP, IF APPLICABLE, AND EXCLUDING 

WATER USED AS RECHARGE OR~~TORN FLOW, or a smaller amount 
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if specified by the department in the lease authorization, 

may be used to enhanee-e~-matnta~n PROVIDE streamflows below 

the lessor's point of diversion. THE LEASE MUST TAKE INTO 

ACCOUNT THE HISTORICAL USE OF THE WATER RIGHT, INCLUDING BUT 

NOT LIMITED TO THE USUAL SHUTOFF OF ALL OR A PORTION OF THE 

WATER SUBJECT TO THE WATER RIGHT DUE TO NORMAL IRRIGATION 

PRACTICES, __ H~RV~~ING~~~RMAL CLIMATE CONDITIONS, AND 

COOPERATIVE PRACTICES WITH OTHER IRRIGATORS. 

12J THE DEPARTMENT OF FISH, WILDLIFE, AND PARKS HAS 

THE RESPONSIBILITY TO PROVE TO THE BOARD UNDER 85-2-402 THAT 

A PROPOSED LEASE AUTHORIZATION DOES NOT ADVERSELY AFFECT 

EXISTING WATER RIGHTS. THE-BEPARTMENT-6P-P1SH,-WlbBblPE0 -ANB 

PARR5--SH~bb--PA¥--THE--€6ST,--IN€b8BiN6-REAS6NABbE-~TT6RNE¥ 

PSES0 -P6R-~N¥-APPR6PRiATSR-WH6--S8€€B5SP8hb¥--6BgE€~S--T6--~ 

PR6P6SEB-BEP~RTMEN~-9P-PlSH;-WibBhfPE;-~NB-PARKS~~bE~5E• 

tSt~ The lease may not be issued for a term of more 

than 10 years but may be renewed for up to 10 years per 

renewal upon notification to the department. Upon receiving 

notice of a lease renewal, the department shall notify other 

appropriators potentially affected by the lease and shall 

allow 30 days for submission of new evidence of adverse 

effects to other water rights. A lease authorization is not 

required for a renewal unless an appropriator, other than an 

appropriator described in subsection t9t l!Ql, submits 

evidence of adverse effects to his rights that has not been 
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conside~ed previously. IF AN APPROPRIATOR PROVES ADVERSE 

EFFECTS TO HIS WATER RIGHTS, THE DEPARTMENT OF FISH, 

WILDLIFE, AND PARKS SHALL PAY TO THE APPROPRIATOR AN AMOUNT 

EQUAL TO THE DAMAGES THAT RESULTED FROM EXERCISE OF ITS 

LEASE AND THE COSTS OF PROVING THE ADVERSE EFFECTS, 

INCLUDING REASONABLE ATTORNEY FEES AND COURT COSTS. THIS 

PROVISION APPLIES ONLY TO WATER LEASES ENTERED INTO UNDER 

THIS SECTION. 

t6ti21 During the term of the original lease, the 

department, WITH THE CONSENT OF THE BOARDL may modify or 

revoke the lease aut.1orization if an appropriator, other 

than an appropriator described in subsection t9t (10), 

proves by Stlb~ta~t±a%--e~ed±ble SUBSTANTIAL CREDIBLE A 

PRBP9H9ERAH€8--9P--~HE evidence that his water right is 

adversely affected. IF AN APPROPHIA~I)R _ _EROVES ADVERSE 

EFFECTS TO HIS WATER RIGHCS, THE DEPARTMENT OF FISH, 

WILDLIFE, AND PARKS SHALL PAY TO THE APPROPRIATOR AN AMOUNT 

EQUAL TO THE DAMAGES THAT RESULTED FRQfo! EXERCISE Of ___ _!_T_5_ 

LEASE AND THE COSTS OF PROVING THE ADVERSE EFFECTS, 

INCLUDING REASONABLE ATTORNEY FEES AND COURT COSTS. THIS 

PROVISION APPLIES ONLY TO WATER LEASES ENTERED INTO UNDER 

THIS SECTION. 

t7t1!1 The priority of appropriation for a lease under 

this section is the same as the priority of appropriation of 

the right that is leased. 
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tBtl21 Neither a change in appropriation right nor any 

other authorization is required for the reversion of the 

appropriation right to the lessor's previous use. 

t9t(l0) A person issued a water use permit with a 

priority of appropriation after the date of filing of an 

application for a lease authorization under this section may 

not object to the exercise of the lease according to its 

terms, the renewal of he lease, or the reversion of the 

appropriation right to the lessor according to the lessor 1 s 

prev~ous use. 

tHt(ll) THE DEPARTMENr OF FISH, WILDLIFE, AND PARKS 

SHALL PAY _ _!I.LL COl>T_E;__A~§OCIATED WITH INSTALLING MEASURING 

DEVIC~S OR PROVIDING PERSONNEL TO MEASURE STREAMFLOWS --- ---

ACCORDING TO THE MEASURING PLAN SUBMITTED UNDER THIS 

SE~TION_._ 

NEW SECTION. Section 5. Board designation of eligible 

stream reaches. (l) The department of fish, wildlife, and 

parks, ~r'l:-eorisu l:ta t ion-'W.!: i;h- the-f1e ,?..:l:t""tm.er-tt rNITH THE CONSENT 

OF T~E COMMISSION, may apply to the board for designation of 

stream reaches for which water leasing to m~i"tein-o~ 

enhanee PROVIDE streamflows pursuant to [section 4] may 

occur. 

(2) The board may declare a stream reach eligible for 

leasing pursuant to [section 4) only if it finds that water 

leasing is necessary or--~~--it~e!y--to--be--"ee~~se~y to 
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main~ain-or-enhanee-tish7 -wiidlifey--or--reereation PROVIDE 

FOR FISHERIES DURING CRITICAL LOW FLOW PERIODS. 

(3) UPON DECLARING A STREAM REACH ELIGIBLE FOR 

LEASING, THE BOARD SHALL REQUEST THE DEPARTMENT TO PREPARE 

AN ANALYSIS CONCERNING WHETHER LONGER TERM SOLUTIONS TO THE 

CRITICAL LOW FLOWS IN THE STREAM REACH ARE FEASIBLE. LONGER 

TERM SOLUTIONS TO BE CONSIDERED INCLUDE STORAGE ENHANCEMENT 

OR DEVELOPMENT AND RECHARGE FROM GROUND WATER SOURCES. THE 

PREPARATION OF OR RECOMMENDATIONS RESDLTING FROM THE 

ANALYSIS MAY NOT PRECLUDE, INHIBIT, OR DELAY THE NEGOTIATION 

OR IMPLEMENTATION OF LEASES ON THE STREAM REACH AS PROVIDED 

IN (SECTION 4]. 

t3tlil The board may designate no more than 10 stream 

reaches in the state where water leasing pursuant to 

[section 4] may occur. 

NEW SECTION. Section 6. Contributions fo< leasing 

app<Op<iation rights OR DEVELOPING STORAGE FACILITIES. (1) 

The department may accept contributions from public or 

private entities for the purpose of~ 

ill leasing appropriation rights to main~ain--or 

enhanee PROVIDE instream flows for tish,--wiidiife,--or 

reereat%en-p~rposes THE BENEFIT OF FISHERIES; OR 

(B] DEVELOPING STORAGE FACILITIES TO MAfNTAlN--BR 

BNHANBB PROVIDE STREAMFLOWS PBR-PiSH,-WfbBbiPB7--RBBRBATlBN7 

ANB-BTHBR-P8RPBSBS. 
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(2) Any contributions accepted by the department under 

this section must be deposited in the fish and wildlife 

mitigation trust fund established in 87-1-611. 

(3) The department shall expend money obtained under 

t~is-9eetio" SUBSECTION (1)(A) and deposited in the fish and 

wildlife mitigation trust fund EXCLUSIVELY to lease existing 

rights fa~ the purpose of me±nte±rtift9-or-enhsncift9 PROVIDING 

instream flows £or--£±sn,--w±%d%±fe7--or-reereation UNLESS 

EXPENDITURE FOR A DIFFERENT PURPOSE IS AUTHORIZED PURSUANT 

TO 87-1-614. 

l:lJ THE DEPARTMENT SHALL EXPEND MO:JEY OBTAINED UNDER 

SUBSECTION (1)(8) AND DEPOSITED IN THE FISH AND WILDLIFE ----

MITIGATION TRUST FUND EXCLUSIVELY TO DEVELOP STORAGE 

FACILITIES TO MAiNTAfH-eR-BNHANBB PROVIDE STREAMFLOWS P8R 

PfSH,--WfbBbfPB,--Ree_~EA~fBHo--ANB--BTHBR~P8RPBSBS UNLESS AN 

EXPENDITURE FOR OTHER PURPOSES IS AUTHORIZED PURSUANT TO 

87-1-614. 

NE_w SECTION. SECTION 7. REPORT TO THE LEGISLATURE --

BY THE BBPAR~MBHT BOARD. THE BBPARTMEH~ BOARD SHALL REPORT --- --- ---
TO EACH REGULAR SESSION OF THE LEGISLATURE AS TO THE 

OPERATION OF (THIS ACT]. 

NEW SECTION. SECTION 8. REPORT TO LEGISLATURE BY 

WATER POLICY COMMITTEE. !1) THE WATER POLICY COMMITTEE, IN 

COOPERATION WITH THE DEPARTMENT OF FISH, WILDLIFE, AND PARKS 

AND THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION, 
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SHALL CONDUCT AND COORDINATE A STUDY THAT, AT ~~~~M~M: 

~ IDENTIFIES A RANGE OF WATER LEASING ALTERNATIVES 

THAT MAY BE CONSIDERED IN DEVELOPING INSTREAM WATER LEASING 

LEGISLATION; 

(B) DEVELOPS CRITERIA FOR SELECTING STREAM REACHES AND 

EVALUATES AND IDENTIFIES FIVE STREAM REACHES WHERE WATER 

LEASING MAY BE A FEASIEI_L_E. ALTERNATIVE;;_ 

(C) EVALUATES AND PURSUES OPPORTUNITIES FOR VOLUNTARY 

WATER LEASING IN THE IDENTIFIED STREAM REACHES; 

iQ_) _ _!'.f<Q'!_I_[lES THE FOLLOWING DATA FOR EACH OF THE 

IDENTIFIED STREAM REACH2S: 

(I) THE LENGTH OF THE STREAM REA.f_li_~P,Nl)_ HOW IT IS 

DETERMINED; 

(II) TECHNICAL METHODS AND DATA TO BE USED TO DETERMINE 

CRITICAL STREA/-IFLOW OR VOLUME NEEDE[l_TO PR_I':SEf!\IE _.F_I§HEHIE!';_;_ 

l!_!!J___LEGAL .STANDI\RDS AND TECHNICAL DATA THAT Mft_Y BE 

USED TO DETERMINE AND SUBSTANTIATE THE AMOUNT OF WATER 

AVAILABLE FOR INSTREAM FLOWS THROUGH LEASING OF EXISTING ·- -----

RIGHTS; 

( IV) CONTRACTUAL PARAMETERS, CONDITIONS, AND OTHER 

STEPS THAT MAY BE TAKEN TO ENSURE THAT LEASES AND LEASE 

AUTHORIZATIONS IN NO WAY HARM OTHER APPRO~giATORSc 

PAgTICULAR~~~I~ THE ~~REAM IS ONE THAT EXPERIENCES NATURAL 

DEWATERING; 

(V) METHODS AND TECHNICAL MEANS THAT WOULD BE;_ USED__ TO 
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(VI) LEGAL IMPLICATIONS THAT WATER 

HB 0707/04 

LEASING WOULD ·----

PRESENT FOR APPROPRIA~~S HOLDING EXISTING RIGHTS TO WATER 

WITHIN AND BELOW THE STREAM REACH; 

(VII) COMPARISON OF THE COSTS AND BENEFITS OF WATER 

LEASING WITH THE __ COSTS AND BENEFITS OF ADDITIONAL STORAGE 

FOR TH~ STREAM REACH; 

(VII I) SOCIOECONOMIC IMPACTS THAT WATER LEASING WOULD 

HAVE ON LOCAL COMMUNITIES; AND 

ill{_) FISCAL IMPACTS THAT WATER LEASING WOULD HAVE ON 
~-----

THE STATE OF MONTA_NA; 

lE;l_ BASED ON TH~~__QATA PROVIDED UNDEH SUBSECTION 

(1)(D), DEVELOPS A C0MPLETE~OD~L OF A POSSIBLE WATER LEASE 

AND LEASE AUTHORIZATION THAT INCLUDES A STEP-BY-STEP 

EXPLANATION OF THE PROCESS FROM INITIATION TO COMPLETION. 

i_2_L__THE REPORT MUST _B_f"_CO~PLE'PE:Q~ BY DECEMBER 1, 1990 .. 

'lEW SFCTION. Section 9. Extension of authority. Any 

exist i r.g authority to make rules on the subject of t:1e 

provisions of [this actl is extended to the provisions of 

[this act). 

NEW SECTION. Section 10. Codification instruction. 

(1) [Sections 4 endL 5, AND 7] are intended to be codified 

as an integral part of Title 85, chapter 2, part 4, and the 

provisions of Title 85, chapter 2, part 4, apply to 

[sections 4 a~d~ 5~~D 7}& 
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1 (2) [Section 6] is intended to be codified as an 

2 integral part of Title 87, chapter 1, part 6, and the 

3 provisions of Title 87, chapter 1, part 6, apply to (section 

4 6]. 

5 NEW SECTION. Section 11. Termination. (This act] 

6 terminates eetober-lr-±999 JUNE 30, 1991. 

-End-
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Free Conference Co••ittee Report 
on HB 707 

Report No. 1, April 20, 1989 
page 1 of 9 

Hr President and Hr. Speaker, 

We, your Free conference Committee on HB 707 met and considered: 

The Senate amendments to HB 707 (third reading copy -- blue} in 
their entirety. 

We reco••end that HB 707 (reference copy -- salmon) be amended as 
follows: 

1. Title, lines 7 through 23. 
Following, "AN ACT" 
Strike• lines 7 through 23 in their ent1rety 
Insert, "PROVIDING FOR A THOROUGH STUDY THAT INCLUDES A PILOT 

PROGRAM TO LEASE WATER RIGHTS FOR THE PURPOSE OF MAINTAINING 
OR ENHANCING STREAMFLONS FOR THE BENEFIT OF FISHERIES IN 
STREAM REACHES DESIGNATED BY THE BOARD OF NATURAL RESOURCES 
AND CONSERVATION; SPECIFYING THAT THE DEPARTMENT OF FISH, 
WILDLIFE, AND PARKS IS THE LESSEE AND ALLOWING THE DEPARTMENT 
TO ACCEPT CONTRIBUTIONS FROM PUBLIC OR PRIVATE ENTITIES FOR 
THE PURPOSE OF ACQUIRING LEASES; REQUIRING THE DEPARTMENT OF 
FISH, WILDLIFE, AND PARKS AND THE DEPARTMENT OF NATURAL 
RESOURCES AND CONSERVATION TO COMPLETE A STUDY REPORT BY 
DECEMBER I, 1990, THAT INCLUDES RECOMMENDATIONS ON WATER 
LEASING FOR STREAHFLOWS UNDER THIS ACT; APPROPRIATING FEDERAL 
SPECIAL REVENUE TO THE DEPARTMENT OF FISH, WILDLIFE, PARKS TO 
UNDERTAKE A HATER LEASING STUDY; AMENDING SECTIONS 85-2-102, 
85-2-402, AND 85-2-404, HCA; AND PROVIDING AN IMMEDIATE 
EFFECTIVE DATE AND A TERMINATION DATE."' 

2. Page 1, line 25 through page 4, line 14. 
Strike: the statement of intent in its entirety 

3. Pages 4 through 23. 
Strikea everything following the enacting clause 
Insert: ·section 1. Section 85-2-102, HCA, is amended to read1 

•as-2-102. Definitions. Unless the context requi~es 
otherwise, in this chapter the following definitions apply: 

Ill •Appropriate• means toL-
lll divert, impound, or withdraw (including by stock for 

stock water) a quantity of water~~ 
1Q.l in the case of a public agency, to reserve water in 

accordance with 85-2-316L-Q£ 
lc) in the case of the department of fish, wildlife. and 

parks, to lease water in accordance with (section 6). 

continued fcchb707.420 
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(2) "Beneficial use", unless otherwise provided, aeansa 
(a) a use of water for the benefit of the appropriator, other 

persons, or the public, including but not limited to agricultural 
(including stock water), domestic, fish and wildlife, industrial, 
irrigation, •ining, municipal, power, and recreational uses; &ft4 

(b) a use of water appropriated by the depar'tment for the 
state water leasing program under 85-2-141 and of water leased 
under a valid lease issued by the department under 85-2-141~~ 

(c) a use of water by the department of fish. wildlife. and 
parks pursuant to a lease authorized under Jsection 61. 

(3) "Board" means the board of natural resources and 
conservation provided for in 2-15-3302. 

(4) "Certificate" •eans a certificate of water right issued 
by the department. (51 "Change in appropriation right" means a 
change in the place of diversion, the place of use, the purpose of 
use, or the place of storage. 

(6) ~commission" means the fish and game com•iss1on provided 
tor in 2-15-3402. 

i2l ~Declarat1on" means the declaration of an existing riqhC 
filed with the department under section 8, Chapter 452, Laws ot 
1973. 

-t+t.UU. "Depart11ent ·· •eans the department of natural resources 
and conservation provided for in Title 2, chapter 15, part 33. 

+S+li.l "Existing right" means a right to the use of water 
which would be protected under the law as itexist.ed prior to July 
1, 1973. 

-f-9-ti!.ll "Groundwater" means any water beneath the land surface 
or beneath the bed ot a stream, lake, reservoir, or other body of 
surface water, and which ts not a part of that surface water. 

+t-&+.1..!.!.1 "Permit" means the permit to appropriate issued by 
the department under 85-2-301 through 85-2-303 and 85-2-306 through 
85-2-314. 

++++L!Il "Person" means an individual, association, 
partnership, corporation, state agency, political subdivision, the 
United States or any agency thereof, or any other entity. 

~lllL "Political subdivision" means any county, 
incorporated city or town, public corporation, or district created 
pursuant to state law or other public body of the state empowered 
to appropriate water but not a private corporation, association, 
or group. 

+±3+ll!l "Waste• reans the unreasonable loss of water through 
the design or negligent Ot:Jeration of an appropriation or water 
distribution facility or the applicaLion of water 'to anything but 
a beneficial use. 

+1-4-tllll "Water" me':kns all water of the state, surface and 
subsurface, regardless of its character or manner of occurrence, 
including but. not limited 'to geothermal water, diffuse surface 
water, and sewage eftluent. 

continued tc!f.~0?.~! 
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~LliL ·water division• means a drainage basin as defined 
in 3-7-102. 

~11ll ·water judge• aeans a judge as provided for in Title 
3. chapter 7. 

~.1...!.§.1 "Water 11aster" means a 11aster as provided for in 
Title 3, chapter 7. 

--t+&tllll "'Nell" means any artificial opening or excavation 
in the ground, however •ade, by which groundwater is sought or can 
be obtained or through which it flows under natural pressures or 
is artificially withdrawn." 

Section 2. Section 85-2-402, HCA, is amended to readi 
•ss-2-482. Changes in appropriation rights. (1) An 

appropriator aay not aake a change in an appropriation right except 
as peraitted under this section and with the approval of the 
departaent or, if applicable, of the legislature. 

(2) Except as provided in subsections (3) through (5), the 
depart•ent shall approve a change in appropriation right 1f the 
appropriator proves by substantial ccedible evidence that the 
following criteria are •et: 

(a) The proposed use will not adversely affect the water 
rights of other persons or other planned uses or developments for 
which a pera1t has been issued or for which water has: been 
reserved. 

(b) ~Except far a lease authorization pursuant to I section 
61 that does not require appropriation works. the proposed means 
of diversion, construction, and operation of the appropriation 
works are adequate. 

(c) The proposed use of water is a beneficial use. 
( 3) The depart•ent aay nat approve a change in purpose of use 

or place of use of an appropriation of 4,000 or aore acre-teet of 
water a year and 5.5 or •ore cubic teet per second of water unless 
the appropriator proves by substantial credible evidence that1 

(a) the criteria in subsection (2) are met; 
(b, the proposed change is a reasonable use. A finding of 

reasonable use •ust be based on a consideration of; 
(1) the existing demands on the state water supply, as well 

as projected de•ands of water for future beneficial purposes, 
including municipal water supplies, irrigation systems, and ainimum 
strea•tlows for the protection of existing water rights and aquatic 
life: 

(ii) the benefits to the applicant and the state; 
(iii) the effects on the quantity and quality of water for 

existing uses in the source of supply; 
(iv) the availabilitY and feasibility of using low-quality 

water for the purpose for which application has been •ade; 
(v) the effects on private property rights by any creation 

of or contribution to saline seep; and 
(vi) the probable significant adverse environmental impacts 

of the proposed use of water as determined by the departaent 
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pursuant to Title 75, chapter 1, or Title 15, chapter 20. 
14) The department may not approve a change in purpose of use 

or place of use for a diversion that results in ,,000 or aore acre­
feet of water a year and 5.5 or more cubic feet per second of water 
being consuaed unless1 

{a) the applicant proves by clear and convincing evidence and 
the department finds that the criteria in subsections (2) and (3) 
are met; and 

(b) the department then petitions the legislature and the 
legislature affiras the decision of the department after one or 
more public hearings. 

(5} (a) The state of Hontana has long recognized the 
i•portance of conserving its public waters and the necessity to 
maintain adequate water supplies for the state's water 
require•ents, including requirements for reserved water rights held 
by the United States for federal reserved lands and in trust for 
the various Indian tribes within the state's boundaries. Although 
the state of Montana also recognizes that, under appropriate 
conditions, the out-of-state transportation and use of its public 
waters are not in conflict with the publ1c welfare of its citizens 
or the conservation of its waters, the following criteria must be 
aet before out-of-state use may occur: 

(b) The department and, if applicable, the legislature may 
not approve a change in appropriation right for the withdrawal and 
transportation of appropriated water for use outside the state 
unless the appropriator proves by clear and convincing evidence 
and, if applicable, the legislature approves after one or •ore 
public hearings that: 

11) depending on the volume of water diverted or consumed, 
the applicable criteria and procedures ot subsection (2) or (3) are 
met; 

(ii) the proposed out-of-state use of water is not contrary 
to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not otherwise 
detrimental to the public welfare of the citizens of Montana. 

(c) In determining whether the appropriator has proved by 
clear and convincing evidence that the requirements of subsection& 
(S}(b)(ii) and (5)(bl(iii) will be 11et, the department and, if 
applicable, the legislature shall consider the following factors. 

(i) whether there are present or projected water shortages 
within the state of Montana; 

(ii) whether the water that is the subject of the proposed 
change in appropriation might feasibly be transported to alleviate 
water shortages within the state of Montana; 

(iii) the supply and sources of water available to the 
applicant in the state where the applicant intends to use the 
water; and 

(iv} the demands placed on the applicant's supply in the state 
where the applicant intends to use the water. 
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(dl When applying for a change in appropriation right to 
withdraw and transport water for use outside the state, the 
applicant shall sub•it to and co•ply with the laws of the state of 
Montana governing the appropriation and use of water. 

(6} For any application for a change in appropriation right 
involving 4,000 or more acre-feet of water a year and 5.5 or more 
cubic feet per second of water, the department shall give notice 
of the proposed change in accordance with 85~2-307 and shall hold 
one or aore hearings in accordance with 85-2-309 prior to its 
approval or denial of the proposed change. The department shall 
provide notice and may hold one o~ more hearings upon any other 
proposed change if it determines that~ a change might adversely 
affect the rights of other persons. 

(7) The depart11ent or the legislature, if applicable, 11ay 
approve a change subject to ~ terms, conditions, restrictions, 
and li•itations as it considers necessary to satisfy the criteria 
of this section, including limitations on the time for completion 
of the change. The department may extend time l1mits specified in 
the change approval under the applicable criteria and procedures 
ot 85-2-312(3). 

{8) If a change is not completed as approved by the 
depart•ent or legislature or if the ter11s, conditions, 
rest.rlctions, and 1 imitations of the change approval are not 
complied with, the department may, after notice and opportunity 
for hearing, require the appropriator to show cause why the change 
approval should not be modified or revoked. If the appropriator 
fails to show sufficient cause, the department may mod1fy or revoke 
the change approval. 

(91 The original of a change approval issued by the 
department must be sent to the applicant, and a duplicate must be 
kept in Lhe office of the department in Helena. 

(10) A person holding an issued perUiit or change approval that 
has not been perfected may change the place of divers~on, place of 
use, purpose of use, or place of storage by filing an application 
for change pursuant to this section. 

(11) A change 1n appropriation right contrary to the 
provisions of this section is invalid. N-6- An officer, agent, 
agency, or e•ployee of the state may~ knowingly permit, aid, or 
assist in any manner eueh ~ unauthorized change in appropriation 
right. Be A person or corporation may not, directly or indirectly, 
personally or through an agent, officer, or employee, attempt to 
change an appropriation right except 1n accordance with this 
section.· 

Section 3. Section 85-2-404, MCA, is amended to read. 
•as-2-404. Abandon•ent of appropriation right. 11} If an 

appropriator ceases to use all or a part of his appropridtion right 
with the intention of wholly or partially abandoning the right or 
if he ceases using his appropriation right according to its terms 
and conditions with the intention of not complying with those terms 
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and conditions, the appropriation right shall, to that extent, be 
~ considered abandoned and shall immediately expire. 

(2) If an appropriator ceases to use all or part of his 
appropriation right or ceases using his appropriation right 
according to its terms and conditions for a period of 10 successive 
years and there was water available for his use, there sftall Be ~ 
a prima facie presumption that the appropriator has abandoned his 
right in whole or for the part not used. 

13) If an appropriator ceases to use all or part 
appropriation right because the land to which the water is 
to a beneficial use is contracted under a state or 
conservation set-aslde program: 

of his 
applied 
federal 

(a} the set-as1de and resulting reduction in use of the 
appropriation r1ght does not represent. an intent by the 
appropriator to wholly or partially abandon the appropriation right 
or to not comply W1th the terms and conditions attached to the 
right; and 

(b) the period of nonuse that occurs for part or all of the 
appropriation right as a result of the contract aay not create or 
may not be added to any previous period of nonuse to create a prima 
facie presuaption of abandonment. 

(4) The lease ot an existing right pursuant to !section 61 
does not constitute an abandonment by the lessor or serve as 
evidence that could be used to establish an abandonment by the 
lessor of any part of the right. 

+++.ill Subsections ( 1) and {2) do not apply to existing 
rights until they have been determined in accordance with part 2 
of this chapter.ft 

NEW SECTION. Section 4. Board designation of eligible 
atrea• reacheB. 11) The department of fish, wildlife, and parks, 
with the consent of the commission, may apply to the board for 
designation of stream reaches for which water leasing to maintain 
or enhance streamtlows pursuant to (section 4] may occur. 

(2) The board may declare a stream reach eligible for leasing 
pursuant to (section 4) only if it finds that. water leasing 1s 
necessary to maintain or ~nhance streamflows for flsheries. 

(3) The board may designate no more than 5 stream reaches in 
the state where water leasing pursuant to (section 6) may occur. 

NEW SECTION. Section 5. Contributions for leasing 
appropriaLion rights -- general spending authority. {1) The 
department may accept contributions troll public or pr1vate entities 
for the purpose of leasing appropriation rights to maintain or 
enhance instrea11 flows for the benefit of fisheries; 

(a) Any contributions accepted by the department under this 
section must be deposited in the fish and wildlife mitigation trust 
fund established in 87-I-611. 

(b) The department shall expend money obtained under this 
section and deposited in the fish and wildlife mitigation trust 
fund exclusively to lease existinq rights for the purpose of 
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•aintaining or enhancing instream flows tor fisheries. 
(2) Th~ department may also expend other departmental funds 

to lease existing rights for the purpose of •aintaining or 
enhancing instream flows for fisheries. 

HEM SECTION. Section 6. Mater leasing study. ( 1) The 
depart•ent of fish, wildlife, and parks and the department. in 
consultation with the water policy committee, shall conduct and 
coordinate a study that, at a mini•u•r 

(a) provides the following data tar each designated stream 
reach and each pilot lease entered into under subsection (2)1 

(i) the length of the stream reach and how it is deter•ined; 
(11) technical •ethods and data used to determine critical 

strea•flow or volume needed to preserve fisheries; 
(iii) legal standards and technical data used to determine and 

substantiate the amount of water available for instream flows 
through leasing of existing rights; 

( iv) contractural para•eters, conditions, and other steps 
taken to ensure that each lease in no way harms other 
appropriators, particularly if the stream 1s one that experiences 
natural dewater1nq; and 

(v) methods and technical •eans used to mon1tor use ot water 
under each lease. 

(b) based on the data provided under subsection (l)(a), 
develops a complete •odel of a water lease and lease authorization 
that includes a step-by-step explanation of the process from 
initiation to completion. 

f 2) For purposes of undertaking the study described in 
subsection (1) and as authorized by law, the department of fish, 
wildlife, and parks and the depart•ent may engage in the activities 
described in this subsection. For purposes of this study, this 
section is the exclusive means by which the department of fish, 
wildlife, and parks may seek to change an appropriation rig 
ht to an instream flow purpose. 

(aJ The department of fish, wildlife, and parks, with the 
consent of the co•mission, may lease existing rights for the 
purpose of •aintaining or enhancing streamflows for the benefit of 
fisheries in stream reaches deter11ined eligible by the board 
pursuant to (section 4]. 

(b) Upon receipt of an application for a lease from the 
depart.aent of fish, wildlife, and parks, the department shall 
publish notice of the application as provided in 85-2-307. Parties 
who believe they •ay be adversely affected by the proposed lease 
aay file an objection as provided in 85-2-308. A lease may not be 
approved until all objections are resolved. After resolving all 
objections filed under 85-2-308, the department shall authorize a 
lease of an existing right for the purpose of maintaininq or 
enhancing streamflows tor the benefit of fisheries if the applicant 
sub•its a co•plete application and meets the requirements of 85-2-
402. 
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(c) The application for a lease authorization •ust include 
specific information on the length and location of the strea• reach 
in which the streamflow shall be maintained or enhanced and auat 
provide a detailed streamflow measuring plan that describes the 
points where and the manner 1n which the atrea•flow shall be 
•easured. 

ld} The maxi•um quantity of water that •aY be leased is the 
a•ount historically diverted by the lessor. However, only the 
amount historically consumed, or a smaller amount if specified by 
the depart•ent in the lease authorization, •ay be used to aaintain 
or enhance streamflows below the lessor's point of diversion. 

tel The lease may not be issued for a term of more than 4 
years but •aY be renewed for up to 10 years per renewal, if allowed 
by law and upon notification to the department. If this section 
Lerminates without reauthorization by the legislature, all leases 
and lease authorizations expire on the date of teraination. Upon 
receiving notice of a lease renewal, the depart•ent shall notifY 
other appropriators potentially affected by the lease and shall 
allow 30 days for submission of new evidence of adverse effects to 
other water rights. A lease authorization is not required for a 
renewal unless an appropriator, other than an appropriator 
described in subsection (2)(1), submits evidence of adverse effects 
to his rights that has not been considered previously. If new 
evidence is submitted, a lease authorizatl.on must be obtained 
according to the requirements of 85-2-402. 

(f) During the term of the original lease, the department aay 
aodify or revoke the lease authorization if an appropriator, other 
than an appropriator described 1n subsection ( 2) ( i), proves by 
substantial credible evidence that his water right is adversely 
affected. 

(g) The priority of appropriation for a lease under this 
section is the same as the priority of appropriation of the right 
that is leased. 

(h) Neither a change in appropriation right nor any other 
authorization is required for the reversion of the appropriation 
right to the lessor's previous use. 

( 1) A person issued a water use perait with a priority of 
appropriation after the date of filing of an application for a 
lease authorization under this section aay not object to the 
exercise of the lease according to its terms, the renewal of the 
lease, or the reversion of tl\e appropriation right to the lessor 
according to the lessor's previous use. 

(j) The depart•ent of fish, wildlife, and parks shall pay all 
costs associated with installing measuri~vices or providing 
personnel to •easure streamflows according to the •easuring plan 
subaitted under this section. 

(3) A study report must be adopted by the board and 
commission and submitted to the water policy co•mittee, which shall 
co•plete a final report by December 1, 1990. 
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MEW SECTIOH~ Section 7. Appropriation of federal revenue for 
water leasing study. For the biennium ending June 30, 1991, the 
departaent of fish, wildlife and parks may expend up to S60,000 of 
federal special revenue to undertake the water leasing study 
required under (section 6]. 

NEW SECTION. Section 8. Extension of authority. Any existing 
authority to make rules on the subject of the provisions of (this 
act] is extended to the provisions of (this act). 

NEW SECTION. Section 9. Codification instruction. ( 11 
{Sections 4 and 6] are intended to be codified as an integral part 
of Title 85, chapter 2, part 4, and the provisions of Title 85, 
chapter 2, part 4, apply to (sections 4 and 6]. 

(2) (Section 5] is intended to be codified as an integral 
part of Title 87, chapter 1, part 6, and the provisions of Title 
87, chapter 1, part 6, apply to (section 5}. 

MEW SECTION. Section 10. Effective date. {This act] is 
effec~ive on passage and approval. 

MEW SECTION. Section 11. Teraination. [This act] terminates 
June 30, 1993.~ -END-

And that this Conference Committee Report be adopted. 

FOR THE HOUSE 

Sen. 

eul 
Rep. Spaeth Sen. Beck 

E-Y !J__~<~--L sen.+.t~J~ .. ft;) 
Rep. Grady V'" 

ADOPT 

REJECT 
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HOUSE BILL NO. 707 

INTRODUCED BY IVERSON, HARPER, GLASER, RANEY, O'KEEFE, 

WALKER, SIMON, HANNAH, GRADY, HARP, MERCER, LYNCH, 

BENGTSON, DRISCOLL, YELLOWTAIL, MCLANE, BISHOP, D. BROWN 

BY REQUEST OF THE GOVERNOR 

A BILL FOR AN ACT ENTITLED: "AN ACT PR8Yf9fNG--P8R--bBASfNG 

BP--BMIS~iNG--WA~BR--RlGH~S--PSR-~HE-PBRPBSB-BP BNHAN€ING-BR 

MAfH~AfHfNG PRBYfBfHG STRBAMPbBWS--PBR PlSH,--WlbBbiPE,--eR 

RB€RBATIBH THE-BSHBPIT-SP-PfSH6Rf6S-B8RfHG-€RfTi€Ab-b8W-Pb8W 

PBRIBBS iH-STREAM-REA€HBS-BBSiGHATEB-B¥-THE-B8AR9-8P-HAT8RAb 

RES88REES--AHB--ESNS8RYATfBN:-SPE€fP¥tNG-THAT-TH6-BEPARTMBNT 

BP-PfSH,-Wlb9biPB7-AH9-PAR~S-fS-TH6-bESSSE-ANB-Abb8WfHG--THE 

B6PARTMEHT--T8--A€€6PT--€8N~RfB8Ti8NS-PR8M-PBBbf€-8R-PRfYA~6 

BH~iTiBS--P8R--THE--PSRP858--BP--AeeerRiNG--bBASBS BR---PBR -----

BEYBb8PlNG---S~8RA8B---PA€iblTiBS7 5PB€fP¥fNG---!HAT---THB 

BBPAR!MBHT B8ARB-8P-HATBRAb-RBS88REES-AHB-EBNSBRYATf8N-SHAbb 

MAKE-A-RBP8R~-T8-BAEH-REGSbAR-SESSfBN--BP--TH6--bEG:SbA~8RE' 

ReeeiRiNS--THB-WA~BR-P8bi€¥-€8MMiT~EE-T8-€8MPbE~E-A-TH8R886H 

R6PBRT-B¥-BB€EMBER-l,-l999,-THA~-IN€b8BES-REC8MMBNBATf8HS-BN 

~HB-PRA€Tr€Ab-ANB-bBGAb-W8RKABfbf~~-8P--THfS--AE~7 AMENBING 

S8€Tr8HS---9S-~-l9~7---8S-~-49~T---AN9--85-~-464,--M€At--AHB 

PR8YrBfHG-A-TBRMiNATfBN-BATB~ PROVIDING FOR A THOROUGH STUDY 

THAT INCLUDES A PILOT PROGRAM TO LEASE WATER RIGHTS FOR THE 

PURPOSE OF MAINTAINING OR ENHANCING STREAMFLOWS FOR THE 
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BENEFIT OF FISHERIES IN STREAM REACHES DESIGNATED BY THE 

BOARD OF NATURAL RESOURCES AND CONSERVATION; SPECIFYING THAT 

THE DEPARTMENT OF FISH, WILDLIFE, AND PARKS IS THE LESSEE 

AND ALLOWING THE DEPARTMENT TO ACCEPT CONTRIBUTIONS FROM 

PUBLIC OR PRIVATE ENTITIES FOR THE PURPOSE OF ACQUIRING 

LEASES; REQUIRING THE DEPARTMENT OF FISH, WILDLIFE, AND 

PARKS AND THE DEPARTMENT OF NATURAL RESOURCES AND 

CONSERVATION TO COMPLETE A STUDY REPORT BY DECEMBER 1, 1990, 

THAT INCLUDES RECOMMENDATIONS ON WATER LEASING FOR 

STREAMFLOWS UNDER THIS ACT; APPROPRIATING FEDERAL SPECIAL 

REVENUE TO THE DEPARTMENT OF FISH, WILDLIFE, AND PARKS TO 

UNDERTAKE A WATER LEASING STUDY; AMENDING SECTIONS 85-2:102, 

85-2-402, AND 85-2-404, MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE AND A TERMINATION DATE." 
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de~±re~--to--emphas~re--that--the--department---o£---net~rai 

resotlrees--and--eon~ervat±on-sho~ldL Wf~H-~He-eeNSEN~-eP-~HE 

B9AR9,--SHAbC--een~ider--end7 ---±£---potentiaiiy---£ea~~biet 

reeommend---s~pplementai---or--eiterneti~e--~t~ategtes--that 
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pro¥%de-%e~~-eerm-~ei~t%e~~-to--probiems--th~t--are--not--or 

probeb~y--vtll--~o~-be-add~e~~ed-adeq~ate%y-by-wate~-lea~in9 

±"-t~e-~ea~d-d~~i~nated-~tream-reaehe~.-~ne~e-~trate9±e~-may 

~ne~~de-~tora~e-enhaneement-or-de~e=o~ment-and-re~nar9e-tr~m 

~rotlnd-water-~ottree~o 

BE IT ENACTED BY THE LEGISLATURE DF THE STATE OF MONTANA' 

(Refer to Reference Bill) 

Strike everything after the enacting clause and insert: 

Section 1. Section 85-2-102, MCA, is amended to read: 

"85-2-102. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

(1) "Appropriate'' means tal 

~ divert, impound, or withdraw (including by stock 

for stock water} a quantity of water o~,~ 

iP~ in the case of a public agency, to reserve water 

in accordance with 85-2-316~ 

(c) in the case of the department of fish, wildlife, 

and parks, to lease water in accordance with [section 6). 

I 2 l "Beneficial use'', unless otherwise provided, 

means: 

Ia) a use of water for the benefit of the 

appropriator, other persons, or the public, including but 

not limited to agricultural (including stock water), 

domestic, fish and wildlife, industrial, irrigation, mining, 
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municipal, power, and recreational uses: a~d 

{b) a use of water appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a val:d lease ~ssued by the department under 

85-2-141~; and 

(c) a use of water by the department of fis~~ 

wildlife, an~ parks pursuant to a lease authorized under 

[secti~ 

(3) ''Board'' means the board of natural resources and 

conservation provided for in 2-15-3302. 

(4) ''Certificate'' means a certificate of water right 

issued by the department. 

(5) ''Change in appropriation right'' means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

{6) "Commission" means the fish and game commission 

provided for in 2-15-3~02. 

t6till "Declaration" means the declaration of an 

existing right filed with the department under section 8, 

Chapter 452, Laws of 1973. 

tttill "Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

tBtiil "Existing right" means a right to the use of 

water which would be protected under the law as it existed 
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prior to July 1, 1973. 

t9ti..!.Ql "Groundwater" means any water beneath the land 

surface or beneath the bed of a stream, lake, reservoir, or 

other body of surface water, and which is not a part of that 

surface water. 

t1::9ti.l_U "Permit" means the permit to appropriate 

issued by the department under 85-2-301 through 85-2-303 and 

85-2-306 through 85-2-314. 

t'%1:-t.il:.l.l 11 Person" means an individual, association, 

partnership, corporation, state agency, political 

subdivision, the United States or any agency thereof, or any 

other- entity. 

tt~tl!ll_ "Political subdivision'' means any county, 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

tY3tl.l_!l "Waste" means the unreasonable loss of water 

through the design or negligent operation of an 

appropriation or water distribution facility or the 

application of water to anything but a beneficial use. 

t%4t1J:...§.l "Water" means all water of the state, surface 

and subsurface, regardless of its character or m1nner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent, 
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ti-5tll.§l "Water division 11 means a drainage basin as 

defined in 3-7-102. 

t%6ti.!..ll "Water judge" means a judge as provided for in 

~itle 3, chapter 7. 

t±TtiJ:.!!l "Water maste:-" means a master as provided for 

1n Title J, chapter 7. 

t±8t.!...!.2l_ "Well" :neans any artificial open1ng or 

excavation in the ground, however made, by •hich groundwater 

is sought or can be obtained or through which it flows under 

natural pressures or is artificially withdrawn.'' 

Section 2. Section 85-2-402, MCA, is amended t~ read: 

"85-2-402. Changes in appropriation ~ights. ! ::._) .~n 

appropriator may not make a change in an appropriation right 

except as permitted under this section and with the approval 

of the department or, if applicable, of the legislature. 

(2) Except as provided in subsections {3) through (5), 

t~e depdrtrnent shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 

that the following criteria are met: 

(a) The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 

(b) lfl'te Excep~ ~~£_-~ __ lease autho~_!_~atio!!__pursuant to 

[section 6} that doe~ ~1'?--~~uire appropri~!_ion works, the 
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proposed means of diversion, construction, and operation of 

the appropriation works are adequate. 

{c) The proposed use of water is a beneficial use. 

(3) The department may not approve a c~ange in pGrpcse 

oE use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

{a) the criteria in subsection (2) are met; 

(b) the proposed change is a reasonable use. A 

f1nding of reasonable use must be based on a consideration 

of: 

( i) 

well as 

purposes, 

the existing demands on the state water supply, as 

projected demands of water for future beneficial 

including municipal water supplies, irrigat1on 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life: 

{ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of ~ater 

for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 
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(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4) The depar:men~ ~ay not approve a change in purpuse 

of use or place vf use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

{a) the applicant proves by clear 

evidence and the department finds that 

subsections (2) and t3) are met; and 

and convincing 

the criteria in 

(b) the deparcme~1t then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

(5} (a) The state of Montana has long recognized the 

impoctance of conserving its public waters and the necessity 

to maintain adequate water Stlpplies for the state's water 

:equirements, including requirements for reserved water 

rights held by the United States foe federal reserved lands 

and 1n trust for the var1ous Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 
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be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water f:Jr ·-1se 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria 

subsection (2) or (3) are met; 

and procedures of 

{ii) the proposed out-of-state use of water is not 

contrary to water conservation in Mcntana; and 

(iii) the proposed out-of-state use of water 1s not 

otherwise detrimental to the public we:fare of the citizens 

of Montana. 

(C) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (5)(b)(ii) and (5)(b)(iii) ~ill be met, the 

department and, if ~pplicable, the 

con~ider the following factors: 

(i) whether there are present 

shortages within the state of Montana; 

(ii) whether the water that is 

proposed change in appropriation 

legislature shall 

or projected water 

the subject of the 

might feasibly be 

transported to alleviate water shortages within the state of 
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Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply 1n 

the state where the appl1cant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6 I Par any application for a change in apprcpriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that ~~en a change might adversely affect the 

rights of other persons. 

(7} The department or the legislature, if applicable, 

may approve a change subject to stteh terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 
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on the time for completion of the change. The department 

may extend time limits specified in the change approval 

under the applicable criteria and procedures ~f 85-2-312(3). 

(8) If a change is not complp~ed as appr~~ed by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations oE the change approval are not 

complied with, the department may, after not1ce and 

opportunity for hearing, require :he appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

(9) The original of a change appr~val issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

{10) A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of StQrage 

by filing an application for change pursua~t to this 

section. 

(ll) A change in appropriation right ccntrary to the 

provisions of this section is invalid. 

agent, agency, or employee of the state may 

No An off1cer, 

not knowingly 

permit, aid, or assist in any manner ~tl~h an unauthorized 

change in appropriation right. No~ person or corporation 

may not, directly or indirectly, personally or through an 
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agent, officer, or employee, attempt to change an 

appropriation right except in accordance with this section.n 

Section 3. Section 85-2-.}0~, MCA, is amended to read: 

"85-2-404. Abandonment of appropriation right. (1) I r 

an appropriator ceases to use all or a part of his 

appropr1ation right with the intention of wholly or 

partially abandoning the right or if he ceases using his 

appropriation right according to its terms and conditions 

with the intention of not complying with those terms and 

conditions, the appropriation right shall, to that extent, 

be ~eemed c0nsidered aba~doned and shall immediately expire. 

( 2) If an app~opriat0r ceases to use all or part of 

his appropriation right or ceases using his appropriation 

right according to its ter~s and conditions for a period of 

10 successive years and the:e was water available for his 

use, there ~hali--be ~~ a prima facie presumption that the 

approprlator has abandoned his right in whole or for the 

part not used. 

( 3) If an appropr1ator ceases to use all or part of 

his appropriation right because the land to which the water 

is applied to a· beneficial use is contracted under a state 

or federal conservation set-aside program: 

(a) the set-aside and resulting reduction in use of 

the appropriation right does not represent an intent by the 

appropriator to wholly or partially abandon the 
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appropriation right or to not comply with the terms and 

conditions attached to the right; and 

(b) the period of nonuse that occurs for part or all 

of the appropriation right as a result of the contrac: may 

not create or may not be added to any previous period of 

nonuse to create a prima facie pres~mption of abandonment. 

( 41 The lease __ q_f an ext~ting right pursuant to 

[section 6] does not constitute an abandonment by the lessor 

or serve as evidence that could be used to establish an 

abandonment by the lessor of any part of the right. 

t4tl21 Subsections (1) and (2) do not apply to 

existing rights until they have bee~ determined 1n 

accordance with part 2 of this chapter." 

NEW SECTION. Section 4. Board designation of eligible 

stream reaches. (1) The department of fish, wildlife, and 

parks, 'Jith the consent of the commission, may apply to the 

board for designation of stream reaches for which water 

leasing to maintain or enhance streamflows pursuant to 

(section 6] may occur. 

(2) The board may declare a stream reach eligible for 

leasing pursuant to [section 6] only if it finds that water 

leasing is necessary to maintain or enhance strea-mflows for 

fisheries. 

(3} The board may designate no more than five stream 

reaches in the state where water leasing pursuant to 
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[section 6) may occur. 

NEW SECTION. Section 5. Contributions for leasing 

appropriation rights -- general spending authority. (1) The 

department may accept contributions from public or private 

entitles for the purpose of leasing appropriation rights to 

maintain or enhance instream flows for the benefit of 

fisheries. 

(a) Any contributions accepted by the department under 

this section must be deposited in the fish and wildlife 

mitigation trust fund established in 87-1-611. 

(b) The department shall expend money obtained under 

this section and deposited 1n the fish and wildlife 

mitigation trust fund exclusively to lease existing rights 

for the purpose of maintaining or enhancing instream flows 

for fisheries. 

{2) The department may also expend other departmental 

funds to lease existing rights for the purpose of 

maintaining or enhancing instream flows for Eisheries. 

NEW SECTION. Section 6. Water leasing study. (1) The 

department of fish, wildlife, and parks and the department, 

in consultation with the water policy committee, shall 

conduct and coordinate a study that, at a minimum: 

{a) provides the following data for each designated 

stream reach and each pilot lease entered into under 

subsection (2): 
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(i) the length of the stream reach and how it is 

determined~ 

(ii) technical methods and data used to determine 

critical streamflow or volume needed to preserve fisheries; 

(iii) legal standards and technical data used to 

determine and substantiate the amount of water available for 

instream flows through leasing of existing rights; 

{iv) contractual parameters, conditions, and other 

steps taken to ensure that each lease in no way harms other 

appropriators, particularly if the stream is one that 

experiences natural dewatering; and 

{v) methods and technical means used to monitor use of 

water under each lease; 

(b) based on the data provided under subsection 

(l)(a), develops a complete model of a water lease and lease 

authorization that includes a step-by-step explanation of 

the process from initiation to completion. 

(2) For purposes of u~dertaking the study described in 

subsection (1) and as authorized by law, the department of 

fish, wildlife, and parks and the department may engage in 

the activities described in this subsection. For purposes of 

this study, this section is the exclusive means by which the 

department of fish, wildlife, and parks may seek to change 

an appropriation right to an instream flow purpose. 

(a) The department of fish, wildlife, and parks, with 
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the consent of the commission, may lease existing rights for 

the purpose of maintaining or enhancing streamflows for the 

benefit of fisheries in stream reaches determined eligible 

oy the board ptl!Sl•·•~~ to {sect1or1 4]. 

(b) Upon rece1pt of an application for a lease from 

the department vf fish, wildlife, and parks, the department 

shall publish notice of the application as prov1ded in 

85-2-307. Parties who believe they may be adversely affected 

by the proposed lease may file an objection as provided in 

85-2-308. A lease may not be approved until all objections 

are resolved. After resolving all objections f1led under 

8S-2-J08, the Cepartment shall authorize a lease cf an 

existing right for the purpose of maintaining or enhancing 

streamflows for the benefit of fisheries if the applicant 

submits a complete application and meets the requirements of 

85-2-402. 

{C} The application for a lease authorization must 

include specific information on the le;,gth and location of 

the stream reach in which the streamflow must be maintained 

or enhanced and must provide a detailed streamflow measuring 

plan that describes the points where and the manner in which 

the streamflow must be measured. 

(d) The maximum quantity of water that may be leased 

is the amount historically diverted by the lessor. However, 

only the amount historically consumed, or a smaller amount 
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if specified by the department in the lease authorization, 

may be used to maintain or enhance strearnflows below the 

lessor's point of diversion. 

(e) The lease may not be issued for a term of more 

than 4 years but may be renewed for up to 10 years per 

renewal, if allowed by law and upon notification to the 

department. If this section terminates without 

reauthorization by the legislature, all leases and lease 

authorizations expire on the date of termination. Upon 

receiving notice of a lease renewal, the department shall 

notify other appropriators potentially affected by the lease 

and shall allow 30 days for submission of new evidence of 

adverse effects to other water rights. A lease authorization 

is not required for a renewal unless an appropriator other 

than an appropriator described in subsection (2)(i) submits 

evidence of adverse effects to his rights that has not been 

considered previously. If new evidence is submitted, a lease 

authorization must be obtained accord1ng to the requirements 

cE 85-2-402. 

(f) Our i ng the term of the original lease, the 

department may modify or revoke the lease authorization if 

an appropriator, other than an appropriator described in 

subsection (2)(i), proves by substantial credible evidence 

that his water right is adversely affected. 

(g) The priority of appropriation for a lease under 
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this section is the same as the priority of appropriation of 

the right that is leased. 

(h) Neither a change in appropriation right nor any 

other authorization 1S required for the reversion of the 

appropriation right to the lessor's previous use. 

(i) A person issued a water ~se permit with a prio~lty 

of appropriation after the date of filing of an application 

for a lease authorization under this section may not object 

to the exercise of the lease according to its terms, the 

renewal of the lease, or the reversion of the appropriation 

right to the lessor according to the lessor's previous use. 

(j) The departmer.: of fish, wildlife, and parks shall 

pay all costs associated with installing measuring devices 

or providing personnel to measure strearnflows according to 

the measuring plan submitted under this section. 

(3) A study report must be adopted by the board and 

commission and submitted to the water policy committee, 

which shall complete a final report by December 1, 1990. 

NEW SECTION. Section 7. Appropriation of federal 

revenue for water leasing study. For the biennium ending 

June 30, 1991, the department of fish, wildlife, and parks 

may expend up to $60,000 of federal special revenue to 

undertake the water leasing study required under (section 

6]. 

NEW SECTION. Section 8. Extension of authority. Any 
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1 existing authority to make rules on the subject of the 

2 provisions of (this act] is extended to the provisions of 

3 [this act]. 

4 

5 

6 

7 

NEW SECTION. Section 9. Codification instruction. { l) 

[Sections 4 and 6] are intended to be codified as an 

integral part of Title 85, chapter 2' part 4, and the 

provisions of Title 85, chapter 2' part 4, apply to 

8 (sections 4 and 6]. 

9 (2) (Section 5] is intended to be codified as an 

10 integral part of Title 87, chapter 1, part 6, and the 

11 provisions of Title 87, chapter 1, part 6, apply to [section 

12 5]. 

13 NEW SECTION. Section 10. Effective date. [This act l 

14 is effective on passage and approval. 

15 NEW SECTION. Section 11. Termination. [This act] 

16 terminates June 30, 1993. 

-End-
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