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PERSONS' EMPLOYMENT PREFERENCE ACT; AND AMENDING SECTIONS 

10-2-402, 39-30-101 THROUGH 39-30-103, 39-30-201 THROUGH 

39-30-203, 39-30-207, 49-2-405, AND 49-3-103, MCA." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

[section 6] requires the department of administration to 

adopt rules to implement [sections 1 through 5). The 

legislature intends the rules to adequately provide for the 

administration of the point preference provided for in 

[section 2) and the retention preference provided for in 

[section 5], but to include only those rules that are 

reasonably necessary. 

It is the desire of the legislature that the department 

take all necessary steps in formulaLing, proposing, and 

adopting rules to ensure that the public, particularly those 

~n• t .. lolo<<vo Coundt 
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1 persons and organizations that have shown past interest in 

2 the employment preference law, is afforded sufficient time 

3 and opportunity to participate in the rulemaking procedure. 

4 The department should give ample notice and hold necessary 
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hearings to ensure adequate public participation. 

Rules adopted by the department apply to both state and 

local government employers. In formulating its rules, the 

department should take this into consideration and adopt 

rules that can be used and applied by the broad spectrum of 

public employers. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For the purposes 

of (sections 1 through 6}, the following definitions apply: 

(1) "Active duty .. means full-time duty with military 

pay and allowances in the armed forces, except for training, 

determining physical fitness, or service in the reserve or 

national guard. 

(2) "Armed forces" means the United States: 

(a) army, navy, air force, marine corps, and coast 

guard; and 

[b) merchant marine for service recognized by the 

United States department of defense as active military 

service for the purpose of laws administered by the veterans 

administration. 

-2- INTRODUCED BILL 
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(J) "Disabled veteran" means a person: 

(a) whether or not he is a veteran as defined in this 

section, who was separated under honorable conditions from 

active duty in the armed forces and has established the 

present existence of a service-connected disability or is 

receiving compensation, disability retirement benefits, or 

pension because of a law administered by the veterans 

administration or a military department; or 

(b) who has received a purple heart medal. 

(4) ''Eligible relative" means: 

(a) the unmarried surviving spouse of a veteran or 

disabled veteran; 

(b) the spouse of a disabled veteran who is unable to 

qualify for appointment to a position; 

(c) the mother of a veteran who lost his life under 

honorable conditions while serving in the armed forces if: 

(i) her husband is totally and permanently disabled; 

or 

(ii) she is the widow of the father of the veteran and 

has not remarried; 

(d) the mother of a service-connected permanently and 

totally disabled veteran if: 

(i) her husband is totally and permanently disabled; 

or 

(ii) she is the widow of the father of the veteran and 
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has not remarried. 

(5) "Position 11 means a permanent, temporary, or 

seasonal position as defined in 2-18-101 for a state 

position or a 

position with 

similar permanent, temporary, or seasonal 

a public employer other than the state. The 

term does not include: 

(a) a state or local elected office; 

(b) appointment by an elected official to a body such 

as a board, commission, committee, or council: 

(c) appointment by an elected official to a public 

office if the appointment is provided for by law; 

(d) a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county commissioner, or other chief administrative 

or executive officer of a local governmenti or 

(e} engagement as an independent contractor or 

employment by an independent contractor. 

(6) "Public employer" means: 

(a) a department, office, board, bureau, commission, 

agency, or other instrumentality of the executive, 

legislative, or judicial branches of the government of this 

statei 

(b) a unit of the Montana university system or a 

vocational-technical center; 

(c) a school district or community college; and 
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(d) a county, city, or town. 

( 7) "Scored procedure" means a written test, 

structured oral interview, performance test, or other 

selection procedure or a combination of these procedures 

that result in a numerical score to which percentage points 

may be added. 

(8) "Under honorable conditions" means a discharge or 

separation from active duty characterized by the armed 

forces as under honorable conditions. The term includes 

honorable discharges and general discharges but does not 

include dishonorable discharges or other administrative 

discharges characterized as other than honorable. 

(9) ••veteran" means a person who was separated under 

honorable conditions from active duty in the armed forces 

after having served more than 180 consecutive days, other 

than for training. 

NEW SECTION. Section 2. Point preference for certain 

applicants. (1) Subject to the restrictions in subsections 

(2) and (3), whenever a public employer uses a scored 

procedure, an applicant for appointment to a position must 

have added to his score the following percentage points of 

the total possible points that may be granted in the scored 

procedure: 

(a) 5 percentage points if the applicant is a veteran; 

and 
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{b) 10 percentage points if the applicant is a 

disabled veteran or an eligible relative. 

(2) A veteran, disabled veteran, or eligible relative 

may not receive the percentage points provided for in 

subsection (1) unless the person: 

(a) is a United States citizen; and 

(b) received 70 or more percentage points of the total 

possible points that may be granted in the scored procedure. 

(3) A disabled veteran who receives 10 percentage 

points under subsection (l)(b} may not receive an additional 

5 percentage points under subsection (l)(a). 

NEW SECTIO~ Section 3. Notice and claim of 

preference. (l) A public employer shall, by posting or on 

the application form, give notice of the point preference 

provided in [section 2). 

(2) A job applicant who believes he is eligible to 

receive a point preference shall 

writing before the time for 

claim the preference in 

filing applications for the 

position involved has passed. Failure to make a timely 

preference claim for a position is a complete defense to an 

action instituted by an applicant under [section 4) with 

regard to that position. 

(3) If an applicant for a position makes a timely 

written preference claim, the public employer shall give 

written notice of its hiring decision to the applicant 
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claiming preference. 

NEW SECTION. Section 4. Enforcement of preference. 

(1) An applicant who believes he is entitled to but has not 

been given the point preference provided in [section 2] may, 

within 30 days of receipt of the notice of the hiring 

decision provided for in [section 3), submit to the public 

employer a written request for an explanation of the public 

employer•s hiring decision. Within 15 days of receipt of the 

request, the public employer shall give the applicant a 

written explanation. 

(2) After following the procedure described in 

subsection (1), the applicant may, within 90 days after 

receipt of notice of the hiring decision, file a petition in 

the district court in the county in which his application 

was received by the public employer. The petition must state 

facts that on their face entitle the applicant to a point 

preference. 

(3) (a) Upon filing of the petition, the court shall 

order the public employer to appear in court at a specified 

time not less than 5 or more than 10 days after the day the 

petition was filed and show cause why the applicant was not 

hired for the position. At the hearing, the public employer 

has the burden of proving by a preponderance of the evidence 

that the employer applied the points under [section 21 and 

made a reasonable hiring decision. The applicant has the 
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burden of proving by a preponderance of the evidence that he 

is a preference eligible applicant. 

(b) The time to appear provided in subsection (3)(a) 

may be waived by stipulation of the parties. If a time to 

appear has been specified pursuant to subsection (3)(a), the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

(c) If the public employer does not carry its burden 

of proof under subsection (3)(a) and the court finds that 

the applicant is a preference eligible applicant, the court 

shall order the public employer to comply with the 

provisions of [section 2]. In addition, the court shall, 

upon proper proof, grant an award of backpay, reasonable 

attorney fees, and costs. 

(4) Failure of an applicant to file a petition under 

subsection {2) within 90 days bars the filing of a petition. 

If a public employer fails to provide an explanation under 

subsection (1) within 15 days and a petition is filed under 

subsection (2), the court shall order the public employer to 

comply with the provisions of [section 21. 

(5) The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the extent that they do not 

conflict with this section. 

NEW SECTION. Section 5. Retention during reduction in 

force. (l) Subject to the restriction in subsections {2) and 
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(3), during a reduction in force, a public employer shall 

retain in a position: 

(a} a veteran, disabled veteran, or eligible relative 

whose performance has not been rated unacceptable under a 

performance appraisal system over other employees with 

similar job duties and qualifications and same length of 

service; and 

(b) a disabled veteran with a service-connected 

disability of 30% or more whose performance has not been 

rated unacceptable under a performance appraisal system over 

other veterans, disabled veterans, and eligible relatives 

with similar job duties and qualifications and same length 

of service. 

(2) An employee is not entitled to preference in 

retention under subsection (1) unless he is a United States 

citizen. 

(3) The preference in retention under subsection (l) 

does not apply to a position covered by a collective 
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NEW SECTION. Section 6. Adopt ion of rules. The 

department of administration shall adopl rules implementing 

[sections 1 through 5). The department's rules apply to all 

local and state public employers. 

Section 7. Section 10-2-402, MCA, is amended to read: 

•10-2-402. Superintendent to be given veterans• 
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preference. In the selection of the superintendent of the 

Montana veterans' home, the department of institutions shall 

apply the preference granted to veterans and disabled 

veterans under [section 2), bul not the preference granted 

to other persons,-by under _[section 2) or Title 39, chapter 

30 o II 

Section 8. Section 39-30-101, MCA, is amended to read: 

•]9-30-101. Short title. This chapter may be cited as 

the ''Montana Yetera~~L-and Handicapped Persons' Employment 

Preference Act"." 

Section 9. Section 39-30-102, MCA, is amended to read: 

"39-30-102. Purposes. The purposes of this chapter are 

to ~~eo9ni%e-~eteran~-a~~-di~abled-v~t~ra~~-for--~e~viee--to 

their--eo~n~ry, recognize past employment discrimination 

against handicapped persons, and facilitate the 

habilitation, rehabilitation, and readjustment of veter8ne 7 

17 a±~aeied-vete~an~,-and handicapped persons." 
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Section 10. Section 39-30-103, MCA, is amended to 

read: 

"39-30-103. Definitions. For the purposes of this 

chapter, the following definitions apply: 

tit--aAetive-d~tyn-mean~-fali-t+m~-duty-etker-than--for 

trainin9--in--the--re9tllar--eomponente--o£-tke-Hnited-State~ 

army,-a±r-toreer-navy,-marine-eorp~,·--or--eoa~t--guBrd--w±tn 

fnii--pay--and-allowanee~.-~ne-term-doe~-not-inel~de-monthiy 
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driiis7--~~mm~r--eneaMpmen~s7--i~itial--trai~i~g,--o~--o~her 

inaetive--or--aetive-dttty-for-training-in-tk~-nat±ona~-1ttard 

or-reserve~. 

tit--ua±sabied-vet~ranu-m@ans-an-individual,-whether-or 

not-he-±s-a-veteran-as-defined-in-thi~-seetion,-who~ 

tat--~erved-en-aet±ve-dttty; 

tbt--has--been--~eparated--£rom--eerviee--hy--honorable 

diseharge;-and 

tet--sttffers--a-serviee-eonneeted-disability-determined 

by-the-Snited-States-veterans-administration-to--be--39%--or 

more-di!llabling-. 

t3till "Eligible spouse" means-:

tat--the--ttnremarried-surviving-spouse-o£-a-veteran-who 

died-while-on-aetive-dttty-or-whose--death--restl±~ed--from--a 

s~~viee-ee~"ee~ed-disabili~y;-e~ 

tbt the spouse of~ 

tit--a-~ieabi~d-ve~era"-de~erm~~ed-by-~ne-Bnited-Statee 

ve~erafts--admifti~~ra~ion--~o--have--a-i99%-~erviee-eoftnee~ed 

di~abili~y-who-ie-ttftable-~o-Hee--hi~--emp±oyment--preference 

beea~ee-of-hie-disability; 

t±±t-a--perscn--en-aetive-dttty-determi"ed-by-the-Hnited 

S~ates-governmen~-te-be-missing-in-aetioft-or-a--priso~er--of 

war,..-or 

tiiit a handicapped person determined by the department 

of social and rehabilitation services to have a 100\ 
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disability who is unable to use his employment preference 

because of his disability. 

t4till "Handicapped person" means an individual 

certified by the department of social and rehabilitation 

services to have a physical or mental impairment that 

substantially limits one or more major life activities, such 

as writing, seeing, hearing, speaking, or mobility, and 

whieh that limits the individual's ability to obtain, 

retain, or advance in employment. 

t5tl...!l (a) "Initial hiring" means a personnel action 

for which applications are solicited from outside the ranks 

of the current employees of: 

(i) a department, as defined in 2-15-102, 

position within the executive branch; 

foi a 

( ii) a legislative agency, such as the consumer 

counsel, environmental quality council, office of the 

legislative auditor, legisla~ive council, or office of the 

legisla~ive fiscal analyst, for a position within the 

legislative branch; 

(iii} a judicial agency, such as the office of supreme 

court administrator, office of supreme court clerk, state 

law library, or similar office in a state district court for 

a position within the judicial branch; 

(iv) a city or town for a municipal position, including 

a city or municipal court position; and 
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(v) a county for a county position, including a 

justice's court position. 

(b) A personnel action limited to current employees of 

a specific public entity identified in subsections (a)(i) 

through (a)(v) of this subsection tSt ill• current employees 

in a reduction-in-force poal·who have been laid off from a 

specific public entity identified in subsections (a)(i) 

through (a)(v) of this subsection tSt ill• or current 

participants in a federally authorized employment program is 

not an initial hiring. 

t6t..L!l_ (a) 11 Mental impairment" means: 

(i} suffering from a disability attributable to mental 

retardation, cerebral palsy, epilepsy, autism, or any other 

neurologically handicapping condition closely related to 

mental retardation and requiring treatment similar to that 

required by mentally retarded individuals~ or 

(ii} an organic or mental impairment that has 

substantial adverse effects on an individua1 1 s cognitive or 

volitional functions. 

(b) The term mental impairment does not include 

alcoholism or drug addiction and does not include any mental 

impairment, disease, or defect that has been asserted by the 

individual claiming the preference as a defense to any 

criminal charge. 

t=?till 11 Position 11 means a permanent or season<Jl 
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po~ition as defined in 2-18-101 for a state 

similar permanent or seasonal position 
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position or a 

with a public 

employer other than the state. 

include: 

{owever, the term does not 

(a) a temporary position as defined in 2-18-101 for a 

state position or similar temporary position with a public 

employer other than the state; 

(b) a state or local elected official~ 

(c) employment as an elected official's immediate 

secretary, legal advisor, court reporter, or administrative, 

legislative, or other immediate or first-line aide; 

{d) appointment by an elected official to a body such 

as a board, commission, committee, or council; 

(e) appointment by an elected official to a public 

office if the appointment is provided for by law; 

{f) a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county commissioner, or other chief administrative 

or executive officer of a local government; or 

(g) engagement as an independent contractor or 

employment by an independent contractor. 

tBtill (a) "Public employer" means: 

(i) any department, office, board, bureau, commission, 

agency, or other instrumentality of the executive, judicial, 

or legislative branch of the government of the state of 
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Montana; and 

{ii) any county, city, or town. 

(b) The term does not include a school district, a 

vocational-technical center or program, a community college, 

the board of regents of higher education, the Montana 

university system, a special purpose district, an authority, 

or any political subdivision of the state other than a 

county, city, or town. 

t9tffi "Substantially equal qualifications" means the 

qualifications of two or more persons among whom the public 

employer cannot make a reasonable determination that the 

qualifications held by one person are significantly better 

suited for the position than the qualifications held by the 

other persons. 

t%6t-tat-•Ye~ere"•-means-a-pe~~on-who~ 

t~t--served--on--eetive--daty--darin9--time--o~--wa~-or 

deeiared-nationai-emergeney-or-±n-a-campai9n--or--expedition 

for--whieh--a--eampaign--badqe--was-a~thor±zed-by-the-an±ted 

State~-eongress-or-the-Hnited-States-department-e£--de£ense7 

and 

tiit-has--been--separated--from--serviee--by--honorabie 

disehargeo 

tbt--~he-term-does-not-ineiude-a-retired-member-of--the 

Bnited--Stetes-armed-forees-who-is-eiigible-for-or-reeeiving 

a-mil±tary-retiremen~-allowance-based-on-length--of--serviee 
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and--does--not--±nelade-any-other-re~ired-member-of-a-p~bi±e 

retirement-system7 -exeept-soeial-seetlrity,-that-is-sttpported 

in-whole-or-in-part-by-tax-revenaeso 

fllt-•War-or-declared-nationai-emergencyu-means~ 

tat--World-War-i,--beginning--on--Apr±l--6,--1911,--and 

endinq-on-No~ember-l1,-l9iBT-both-dates-±nel~~iv~; 

tbt--World--War--II,-be9inniftg-on-B~eember-~,-i94l,-and 

e~ding-o~-B~eember-3l1-l946,-both-dates-ine%~sive; 

tet--the--Korean--eontriet,--military--eM~edition,---or 

peliee--ae~ion,--beginning--on--a~ne-r7,-19597-a~d-endtnq-on 

aanuary-3l,-l95S,-both-dates-inelusive7-and 

tdt--the-Vietnam-eonfr±et,-beg±nning-on-Attg~~~-s,-t964, 

and-ending -on- M.a y-1, -19 ':f 5,-both-dates- i nc:i tt s i., e • •• 

Section 11. Section 39-30-201, MCA, is amended to 

read: 

"39-30-201. Employment preference in initial hiring. 

(1) (a) Except as provided in 10-2-402, in an initial hiring 

for a position, if a job applicant who is a veteran, 

disab%ed--veteran, handicapped person, or eligible spouse 

meets the eligibility requirements contained in 39-30-202 

and claims a preference as required by 39-30-206, a public 

employer shall hire the applicant over any other applicant 

with substantially equal qualifications who is not a 

preference eligible applicant. 

(b) In an initial hiring, a public employer shall hire 
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a ai~sbled-ve~e~aft-e~ handicapped person over any other 

preference eligible applicant with substantially equal 

qualifications. 

(2) The employment preference provided for in 

subsection (1) does not apply to a personnel action 

described in ~~eseet>on-t5ttet-o~ 39-30-103llll£1 or to any 

other personnel action that is not an initial hiring." 

Section 12. Section 39-30-202, MCA, is amended to 

read: 

"39-30-202. Eligibility requirements. No---veteran, 

di~abied--vete~anr An eligible spouse, or handicapped person 

is ~ entitled to receive employment preference as provided 

in 39-30-201 unless: 

(1) he is a United States citizen; 

(2) he has resided continuously in the state for at 

least 1 year immediately before applying for employment; 

{3) if applying for municipal or county employment, he 

has resided for at least 30 days immediately before applying 

for employment in the city, town, or county in which 

employment is sought; and 

(4) he meets those requirements considered necessary 

by a public employer to successfully perform the essential 

duties of the position for which he is applying.•• 

Section 13. Section 39-30-203, MCA, is amended to 

read: 

-17-
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Subject to 

tlt a handicapped person,-efte or eligible spouse e~--a 

fta~d±eepped-perso~-a~-deser±b~d-in-~ttb~~e~±on-t37tbtti±it-e£ 

39-3S-i93,--B--d±eabled-ve~eran,-or-tfte-~potts~-of-a-disabied 

~ete~an-as-deseribed-±n-~tl~8eet%en--t3ttbtt±t--o£--39-38-l93 

qualifies for employment preference as long as the disabling 

condition exists~~ 

t~t--a--veteran,--~~-de£±ned-±n-39-30-l83,-wfto-ie-not-e 

di~ebled-vete~a~7-as-de£ined--±n--39-39-%93r--qtlal±£ie~--£or 

employment--pre£erenee-for-fto-±onger-tftaft-i5-year~-£o~~owing 

~epe~atioft-from-~e~viee--o~--Eor--fte--±onger--tha~--5--yea~~ 

fol±owing-Beeemher-%6,-%983,-whiehever-i~-late~. 

t3t--~h~--~tlrYi~inq-~pott~e-o£-a-vete~an-a~-de~e~i~ed-in 

~tlb~ee~ion-t3ttat--o£--39-39-!93--q~alifies--£or--emp±oyme~~ 

pre£ere~ee--£or-a~-long-a~-the-spott~~-~eme±n~-tlnmarried;-and 

t4t--tne-spotlse-o£-a--per~on--deseribed--in--snbseetien 

t3ttetti±t--er-39-39-l93-q~~l±~i~s-ror-employment-prererefte~ 

£or-as-±o~g-as-the-person-i~-missing-±n-aetion-or-a-prisoner 

of-waro" 

Section 14. section 39-30-207, MCA, is amended to 

read: 

"39-30-207. Enfoccement of preference. ( 1) An 

applicant who believes he has not been accorded his rights 

under this chapter may, within 30 days of receipt of the 
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notice of the hiring decision provided for in 39-30-206, 

submit to the public employer a written request for an 

explanation of the public employer's hiring decision. Within 

15 days of receipt of the request, the public employer shall 

give the applicant a written explanation. 

{2) The applicant may, within 90 days after receipt of 

notice of the hiring decision, file a petition in the 

district court in the county in which his application was 

received by the public employer. The petition must state 

facts whieh that on their face entitle the applicant to an 

employment preference. 

(3) (a) Upon filing of the petition, the court shall 

order the public employer to appear in court at a specified 

time not less than 10 or more than 30 days after the day the 

petition was filed and show cause why the applicant was not 

hired for the position. At the hearing, the public employer 

has the burden of proving by a preponderance of the evidence 

that the employer made a reasonable determination pursuant 

to ~~b~eet~on-t9t-er 39-30-103111~ and the applicant has the 

burden of proving by a preponderance of the evidence that he 

is a preference eligible applicant. 

(b) The time to appear provided in subsection {3)(a) 

may be waived by stipulation of the parties. If a time to 

appear has been specified pursuant to subsection (3)(a), the 

court may, on motion of one of the parties or on stipulation 
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of all of the parties, grant a continuance. 

(c) If the public employer does not carry its burden 

of proof under subsection (3)(a} and the court has--£ott"d 

finds that the applicant is a preference eligible applicant, 

the court shall order the public employer to reopen the 

selection process for the position involved and shall grant 

the applicant reasonable attorney fees and court costs. The 

remedy provided by this section is the only remedy for a 

violation of this chapter, and a court may not grant any 

other relief in an action for violation of this chapter. 

(4} Failure of an applicant to file a petition under 

subsection (2) within 90 days bars the filing of a petition. 

If a public employer fails to provide an explanation under 

subsection (1) within 15 days and a petition is filed under 

subsection (2), the court shall order the public employer to 

reopen the selection process. 

(5} The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the extent that they do not 

conflict with this section." 

Section 15. Section 49-2-405, MCA, is amended to read: 

•49-2-405. Veterans• and handicapped persons' 

employment preference. The application of an employment 

preference as provided for in (sections 1 through 6], Title 

39, chapter 30, and 10-2-402 by a public employer as defined 

in [section 1] and 39-30-103 may not be construed to 
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constitute a violation of this chapter.'' 

Section 16. Section 49-3-103, MCA, is amended to <ead: 

•49-3-103. Permitted distinctions. (1) Nothing in this 

chapter sna~±--proh~bi~ prohibits any public or private 

5 employe<: 

6 (a) from enforcing a differentiation based on marital 

7 status, age, or physical or mental handicap when based on a 

8 bona fide occupational qualification reasonably necessary to 

9 the-normal operation of the particular business or where the 

10 differentiation is based on reasonable factors other than 

11 age: 

12 (b) from observing the terms of a bona fide seniority 

13 system or any bona fide employee benefit plan, such as a 

14 retirement, pension, or insurance plan, whieh that is not a 

15 subterfuge to evade the purposes of this chapter, except 

16 that fto-s~eh an employee benefit plan ~~a±i may not excuse 

17 the failure to hire any individual; or 

18 {c) from discharging or otherwise disciplining an 

19 individual for good cause. 

20 {2) The application of an employment preference as 

21 provided for in (sections 1 through 61, Title 39, chapter 

22 30, and 10-2-402 by a public employer as defined in (section 

23 1] and 39-30-103 may not be construed to constitute a 

24 violation of this chapter,,, 

25 NEW SECTION. Section 17. Extension of authority. Any 
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existing authority to make rules on the subject of the 

provisions of [this act] is extended to the provisions of 

[this act]. 

-End-
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14 STATEMENT OF INTENT 

15 A statement of intent is required for this bill because 

16 [section 6] requires the department of administration to 

17 adopt rules to implement {sections through 5]. The 

18 legislature intends the rules to adequately provide for the 

19 administration of the point preference provided for in 

20 lsection 2] and the retention preference provided for in 

21 [section 5], but to include only those rules that are 

22 reasonably necessary. 

23 It is the desire of the legislature that the department 

24 take all necessary steps in formulating, proposing, and 

25 ado.pting rules to ensure that the public, particularly those 
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STATEMENT OF INTENT 

A statement of intent is required for this bill because 

16 (section 6) requlres the department of administration to 

17 adopt rules to implement (sections 1 through ~t. The 

18 leqislature intends the rules to adequately provide for the 

19 administration of the point preference provided for in 

20 (section 21 and the retention preference provided for in 

21 

22 

23 

[section 5], but to include only those rules that are 

reasonably necessary. 

It is the desire of the legislature that the department 

24 take all necessary steps in formulating, proposing, and 

25 adopting rules to ensure that the public, particularly those 

~·-·c..-

t./ 
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SENATE STANDING COMMITTEE REPORT 

March 23, 1989 

MR. PRESIDENT: 
We, your committee on Labor and Employment R~lations, having had 

under consideration HB 700 (third reading copy blue}, 
respectfully report that HB 700 be amended and as so amended be 
concurred in: 

1. Page 22. 
Following: line 3 

Sponsor: Pavlovich {Nathe) 

Insert: "NEW SECTION. Section 18. Severability. If a part of 
[this act] is invalid, all valid parts that are severable from the 
invalid part remain in effect. If a part of [this act] is invalid 
in one or more of its applications, the part remains in effect in 
all valid applications that are severable from the invalid 
applications. " 

AND AS AMENDED BB CORCURRBD IH 

Statement of Intent adopted. 

Signed: /~&:-,(' 
Gary C. Aklestad~~airman 

SENATE 
lf{j .,,, 
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HOUSE BILL NO. 700 

INTRODUCED BY PAVLOVICH, MANNING, VAUGHN, STIMATZ, LEE, 

ELLISON, CAMPBELL, PATTERSON, TVEIT, LYNCH, DEVLIN, NATHE, 

WILLIAMS, JOHNSON, HAYNE, DRISCOLL, O'CONNELL, QUILICI, 

MCCORMICK, THOMAS, SWIFT, BLOTKAMP, DAILY, MENAHAN, 

GLASER, SWYSGOOD, NISBET, HARRINGTON, PHILLIPS, 

HANNAH, GIACOMETTO 

A BILL FOR AN ACT ENTITLED: "AN ACT GRANTING AN EMPLOYMENT 

PREFERENCE TO CERTAIN MILITARY VETERANS AND THEIR ELIGIBLE 

RELATIVES IN APP9tN~MBN~ INITIAL HIRING TO CERTAIN POSITIONS 

AND IN RETENTION DURING REDUCTIONS IN FORCE; ELIMINATING THE 

EMPLOYMENT PREFERENCE PROVIDED TO VETERANS AND THEIR 

ELIGIBLE SPOUSES UNDER THE MONTANA VETERANS' AND HANDICAPPED 

PERSONS' EMPLOYMENT PREFERENCE ACT; AND AMENDING SECTIONS 

10-2-402, 39-30-101 THROUGH 39-30-103, 39-30-201 THROUGH 

39-30-203, 39-30-207, 49-2-405, AND 49-3-103, MCA." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

[section 6] requires the department of administration to 

adopt rules to implement [sections 1 through 5]. The 

legislature intends the rules to adequately provide for the 

administration of the point preference provided for in 

[section 21 and the retention preference provided for in 
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[sectionS], but to include only those rules that are 

reasonably necessary. 

It is the desire of the legislature that the department 

take all necessary steps in fo~mulating, proposing, and 

adopting rules to ensure that the public, particularly those 

persons and organizations that have shown past interest in 

the employment preference law, is afforded sufficient time 

and opportunity to participate in the rulemaking procedure. 

The department should give ample notice and hold necessary 

hearings to ensure adequate public participation. 

Rules adopted by the department apply to both state and 

local government employers. In formulating i_ts rules, the 

department should take this into consideration and adopt 

rules that can be used and applied by the broad spectrum of 

public employers. 

BE IT ENACTED B~ THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For the purposes 

of [sections 1 through 6], the following definitions apply: 

(1) "Active duty" means full-time duty with military 

pay and allowances in the armed forces, except for training, 

determining physical fitness, or service in the reserve or 

national guard. 

(2) "Armed forces" means the United States: 

(a} army, navy, air force, marine corps, and coast 

-2- HB 700 
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guard; and 

(b) merchant marine for service recognized by the 

United States department of defense as active military 

service for the purpose of laws administered by the veterans 

administration. 

(3) noisabled veteran" means a person: 

(a} whether or not he is a veteran as defined in this 

section, who was separated under honorable conditions from 

active duty in the armed forces and has established the 

present existence of a service-connected disability o~ is 

receiving compensation, disability retirement benefits, or 

pension because of a law administered by the veterans 

administration or a military department; or 

(b) who has received a purple heart medal. 

(4) ''Eligible relative" means: 

(a) the unmarried surviving spouse of a veteran or 

disabled veteran; 

(b) the spouse of a disabled veteran who is unable to 

qualify for appointment to a position; 

(c) the mather of a veteran who lost his life under 

honorable conditions while serving in the armed forces if: 

(i) her husband is totally and permanently disabled: 

or 

(ii) she is the widow of the father of the veteran and 

has not remarried: 
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(d) the mother of a service-connected permanently and 

totally disabled veteran if: 

(i) her husband is totally and permanently disabled; 

or 

(ii) she is the widow of the father of the veteran and 

has not remarried. 

(5) ''Position'' means a permanent, temporary, or 

seasonal position as defined in 2-18-101 for a state 

position or a similar permanent, temporary, or seasonal 

position with a public employer other than the state. The 

term does not include: 

(a) a state or local elected office; 

(b) appointment by an elected official to a body such 

as a board, commission, committee, or council; 

(c) appointment by an elected official to a public 

office if the appointment is provided for by law; 

(d) a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county commissioner, or other chief administrative 

or executive officer of a local government; or 

(e) engagement as an independent contractor or 

employment by an independent contractor. 

(6) 11 Public employer" means: 

(a) a department, office, board, bureau, commission, 

agency, or other instrumentality of the executive, 
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leq-':-1-a:ti.:._ve, or judi¢-ial branches of the. government of this 

'"$b;f • Y:A.i.U. of tne. Montana university system or a 
.... ,_ /.-~ 

college; and 

... ocedU:re" me...s a written test, 

or'•i. i,wte-rview, perfo:n"Rance test, or other 

combination of these procedures 

tha-t re&ul.t in a numtH ica.l score to which percentage points 

10ay be «dd.,d. 

(8~ "Under honorable conditions" means a discharge or 

separation from active duty characterized by the armed 

forces as under honorable conditions. The term includes 

honorable discharges and general discharges but does not 

include dishonorable discharges or other administrative 

discharges characterized as other than honorable. 

(9) "Vetetan•• means a person who was separated under 

hoft~able conditions from active duty in the armed forces 

afte.r havin9 se-rved more than 180 consecutive days, other 

th.-aa:· tor training~ 

RtW SECTION. Secth)n 2. Point preference IN INITIAL 

HllHNG fer cet:tain -lic«nts. (1) Subject to the 

restrictions in subsections (2) and (3), whenever a public 

employ-er uses a scored procedure, an applicant for 

-5- HB 700 
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1 appeineaen~-~e-a-pesi~±en AN INITIAL HIRING, AS DEFINED IN 

2 39-J0-103, must have added to hiS score the following 

3 percentage points of the total possible points that may be 

4 granted in the scored procedure: 

5 (a) 5 percentage points if the applicant is a veteran; 
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(b) 10 percenta~e points if the applicant is a 

disabled veteran or an eligib-le relative. 

{2) A veteran, disabled veteran, or eligible relative 

may not receive the percentage points provided for in 

subsection (1) unless the person: 

(a) is a United States citizen: and 

(b) received 70 or more percentage points of the total 

possible points that may be granted in the scored procedure. 

(3) A disabled veteran who receives 10 percentage 

points under subsection (l)(b) may not receive an additional 

5 percentage points under subsection (l)(a}. 

NEW SECTION. Section 3. Notice and claim of 

preference. {1) A public employer shall, by posting or on 

the application form, give notice of the point preference 

provided in [section 2). 

(2) A job applicant who believes he is eligible to 

receive a point preference shall claim the preference in 

writing before the time for filing applications for the 

position involved has passed. Failure to make a timely 

-6- HB 700 
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preference claim for a position is a complete defense to an 

action instituted by an applicant under (section 4] with 

regard to that position. 

(3) If an applicant for a 

written preference claim, the 

written notice of its hiring 

claiming preference. 

position makes a timely 

public employer shall give 

decision to the applicant 

NEW SECTION. Section 4. Enforcement of preference. 

(1) An applicant who believes he is entitled to but has not 

been given the point preference provided in [section 2} may, 

within 30 days of receipt of the notice of the hiring 

decision provided for in [section 3], submit to the public 

employer a written request for an explanation of the public 

employer's hiring decision. Within 15 days of receipt of the 

request, the public employer shall give the applicant a 

written explanation. 

(2) After following the procedure described in 

subsection (1), the applicant may, within 90 days after 

receipt of notice of the hiring decision, file a petition in 

the district court in the county in which his application 

was received by the public employer. The petition must state 

facts that on their face entitle the applicant to a point 

preference. 

(3) (a) Upon filing of the petition, the court shall 

order the public employer to appear in court at a specified 
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time not less than 5 or more than 10 days after the day the 

petition was filed and show cause why the applicant was not 

hired far the position. At the hearing, the public employer 

has the burden of proving by a preponderance of the evidence 

that the employer applied the points under [section 2) and 

made a reasonable hiring decision. The applicant has the 

burden of proving by a preponderance of the evidence that he 

is a preference eligible applicant. 

(b) The time to appear provided in subsection (3)(a} 

may be waived by stipulation of the parties. If a time to 

appear has been specified pursuant to subsection (3)(a), the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

(c) If the public employer does not carry its burden 

of proof under subsection (l)(a) and the court finds that 

the applicant is a preference eligible applicant, the court 

shall order the public employer to comply with the 

provisions of [section 2). In addition, the court shall, 

upon proper proof, grant an award of backpay, reasonable 

attorney fees, and costs. 

(4) Failure of an applicant to file a petition under 

subsection {2) within 90 days bars the filing of a petition. 

If a public employer fails to provide an explanation under 

subsection (1} within 15 days and a petition is filed under 

subsection (2), the court shall order the public employer to 
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comply with the provisions of [section 2}. 

(5) The Montana Rules of Civil Procedure apply to a 

proceeding unde~ this section to the extent that they do not 

conflict with this section. 

NEW SECTION. Section 5. Retention during reduction in 

force. (1) Subject to the restriction in subsections (2) and 

(3), during a reduction in force, a public employer shall 

retain in a position: 

(a) a veteran, disabled veteran, or eligible relative 

whose performance has not been rated unacceptable under a 

performance appraisal system over other employees with 

similar job duties and qualifications and same length of 

service; and 

{b) a disabled veteran with a service-connected 

disability of 30\ or more whose performance has not been 

rated unacceptable under a performance appraisal system aver 

other veterans, disabled veterans, and eligible relatives 

with similar job duties and qualifications and same length 

of service. 

(2) An employee is not entitled to preference in 

retention under subsection (1) unless he is a United States 

22 citizen. 

23 

24 

25 

(3) The preference in retention under subsection (1) 

does not apply to a position covered by a collective 

bargaining agreement. 
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NEW SECTION. Section 6. Adoption of rules. The 

department of administration shall adopt rules implementing 

{sections through 5]. The department's rules apply to all 

local and state public employers. 

Section 7. Section 10-2-402, MCA, is amended to read: 

"10-2-402. Superintendent to be given veterans' 

preference. In the selection of the superintendent of the 

Montana veterans' home, the department of institutions shall 

apply the preference granted to vete~ans and disabled 

veterans under (section 2), but not the preference granted 

to other persons,-by under [sect~on 2] or Title 39, 

30." 

chapter 

Section 8. Section 39-30-101, MCA, is amended to read: 

"39-30-101. Short title. This chapter may be cited as 

the "Montana Yeeeratt~.L-tllrH'i Handicapped Persons' Employment 

Preference Act".'' 

Section 9. Section 39-30-102, MCA, is amended to read: 

"39-30-102. Purposes. The purposes of this chapter are 

to ~eeogtt±ze--vetera~~-a~d-disabled-veteran~-tor-ser~iee-to 

thei~--ee~tttry, recognize past employment discrimination 

against handicapped persons, and facilitate the 

habilitation, rehabilitation, and readjustment of vetertr~"~ 7 

di8abled-veterensr-and handicapped persons." 

Section 10. Section 39-30-103, MCA, is amended to 

25 read: 
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•J9-J0-103. Definitions. For the purposes of this 

chapter, the following definitions apply: 

tit--nAe~i¥e--dtt~y4-means-£ttil-time-dHty-ether-~han-for 

t~a~ning-ift-tne-reg~lar--eomponents--of--the--Hnited--State3 

army,--a~r--£cree;--navy,--mar~ne-eorp~r-or-eo~~t-gttard-witk 

f~ii-pay-and-aiiowanee~.-~he-eerm-doe~-not--tne~ttde--monehly 

driiis,--s~mmer--eneampments,--±nitial--training,--or--other 

inaetive-o~-aeti¥e-dttty-!or-train±ng-in-the--nat±onal--g~ard 

or-reserves-. 

t~t--us±sabied-veteranu-means-an-individHai,-whether-or 

not-he-is-a-veteran-as-de£ined-±n-tn±s-seetion,-who~ 

tat--served-on-aetive-d~~y~ 

tbt--hes--been--sepera~ed--from--ser~iee--by--hoftorable 

di-se~arge;-aftd 

tet--stlEEers-a-serv±ee-eonnee~ed-d±sab~i±ty--determifted 

by--the--Bftited--States-vete~ans-adm±nistrat±on-te-be-39%-or 

more-d±sabling.-

t3t.l!.l "Eligible spouse" means• 

tat--the-unremarrted-e~rv±vin~-s~o~se-o£-a-veteran--whe 

died--while--on--aetive--d~ty-or-whese-death-restlited-frem-a 

serviee-eoftneeted-d±sabiiity;-or 

tbt the spouse of• 

tit--a-disabied-veteran-determ±ned-by-the-Hnited-States 

veterans-adm±nistration-to--have--e--1&&%--serviee-eonneeted 

d±sabtl~ty--who--is--unabie-to-tlse-his-em~ioyment-prererenee 
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beea~se-e£-his-disab±i±ty7 

t±it-a-person-en-aetive-dtlty-determ±ned-by--the--Hnited 

States--gevernment--to-be-mi~si~9-in-aetion-or-a-prisoner-o£ 

war~-or 

tiiit a handicapped person determined by the department 

of social and rehabilitation services to have a 100% 

disability who is unable to use his employment preference 

because of his disability. 

t4tg}_ "Handicapped person" means an individual 

certified by the department of social and rehdbilitation 

services to have a physical or mental impairment that 

substantially limits one or more major life activities, such 

as writing, seeing, hearing, speaking, or mobility, and 

whieh that limits the individual's ability to obtain, 

retain, or advance in employment. 

t5till (a) "Initial hiring.. means a personnel action 

for which applications are solicited from outside the ranks 

of the current employees of: 

(i) a department, as defined in 2-15-102, for a 

position within the executive branch; 

(ii) a legislative agency, such as the consumer 

counsel, environmental quality council, office of the 

legislative auditor, legislative council, or office of the 

legislative fiscal analyst, for a position within the 

legislative bra•1ch; 
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{iii) a judicial agency, such as the office of supreme 

court administrator, office of supreme court clerk, state 

law library, or similar office in a state district court for 

d position within the judicial branch; 

(iv) a city or town for a municipal position, including 

a city or municipal court position: and 

(v} a county for a county position, including a 

justice•s court position. 

(b) A personnel action limited to current employees of 

a specific public entity identified in subsections (a)(i) 

through (a)(v) of this subsection tSt ill• current employees 

in a reduction-in-force pool who have been laid off from a 

specific public entity identified in subsections (a)(i} 

through (a)(v) of this subsection tSt Ill, or current 

participants in a federally authorized employment program is 

not an initial hiring. 

t6till (a) "Mental impairment" means: 

(i) suffering from a disability attributable to mental 

retardation, cerebral palsy, epilepsy, autism, or any other 

neurologically handicapping condition closely related to 

mental retardation and requiring treatment similar to that 

required by mentally retarded individuals; or 

(ii) an organic or mental impairment that has 

substantial adverse effects on an individual•s cognitive or 

volitional functions. 
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(b) The term mental impairment does not include 

alcoholism or drug addiction and does not include.any mental 

impairment, disease, or defect that has been asserted by the 

individual claiming the preference as a defen~e to any 

criminal charge. 

tt-till "Position" means a permanent or seasonal 

position as defined in 2-18-101 for a state position or a 

similar permanent or seasonal position with a public 

employer other than the state. However, the term does not 

include: 

(a} a temporary position as defined in 2-18-101 for a 

state position or similar temporary position with a public 

employer other than the state; 

(b) a state or local elected official; 

(c) employment as an elected official's immediate 

secretary, legal advisor, court reporter, or administrative, 

legislative, or other immediate or first-line aide: 

(d) appoint~ent by an elected official to a body such 

as a board, commission, committee, or council; 

(e) appointment by an elected official to a public 

office if the appointment is provided for by law; 

(f) a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county commissioner, or other chief administrative 

or executive officer of a local government; or 
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employment by an independent contractor. 

t8till (a) "Public employer" means: 

HB 0700/02 

contractor or 

(i) any department, office, board, bureau, commission, 

agency, or other instrumentality of the executive, judicial, 

or legislative branch of the government of the state of 

Montana; and 

(ii) any county, city, or town. 

(b) The term does not include a school district, a 

vocational-technical center or program, a community college, 

the board of regents of higher education, the Montana 

university system, a special purpose district, an authority, 

or any political subdivision of the state other than a 

county, city, or town. 

t9till "Substantially equal qualifications" means the 

qualifications of two or more persons among whom the public 

employer cannot make a reasonable determination that the 

qualifications held by one person are significantly better 

suited for the position than the qualifications held by the 

other persons. 

fi9t-tat-uveteranu-mea~s-a-person-who~ 

ttt--s~rved-on--aetive--d~ty--dtlrtng--tim~--of--war--or 

deelared--nattonai--emergeney-or-in-a-eampaign-or-e~peditien 

for-vhieh-a-eampaign-badge--was--atlthoriEed--by--the--Bnited 

Stat~s--eon~ress-or-the-Bnit~d-States-departm~nt-of-deE~n~e; 
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.. ~d 

ttit-has--been--separated--£rom-~service--by--honerab%e 

discharge. 

tbt--~he--term-does-not-t~eiHde-a-retired-member-of-the 

Hnited-States-armed-£orees-who-t~-eiig±~le-£or-or--reeeiving 

a--mil±tary--ret±rement-aiiowanee-based-en-length-of-serv±ee 

and-does-not-ineitlde-any-other-rettred-memeer--of--a--ptlh~ie 

retir~ment-system,-exeept-soeial-~ee~rity,-that-is-stlppor~ed 

±n-wh~le-or-in-part-by-tax-reventleso 

tiit-uwar-or-deeiared-nat±o"a~-emergeneyn-means~ 

tat--Worid--War--f,--beginnin~--on--Aprii--6,-±9±7,-and 

ending-en-November-ti,-19±8,-both-dates-~neitl~~ve; 

fbt--Worid-War-ff,-beginning-on-Beeember-~,--i94l;--and 

end±ng-on-Beeember-3ir-i946;-both-dates-ineitlsi~e, 

tet--the---~orean--eon£liet,--military--expedition,--or 

pei±ee-aetion,-beginn±ng-on-dtlne-%7,--l959t--a~d--endtng--on 

dannary-3it-i9SS,-both-dates-±nei~sivet-and 

tdt--the-Vietnam-eon£i±et 7-beginn±ng-on-Atl9~st-5,-i964, 

and-end±ng-on-May-~t-19~5,-~oth-dates-inei~s±veo" 

Section 11. Section 39-30-201, MCA, is amended to 

read: 

"39-30-201. Employment preference in initial hiring. 

(1) (a) Except as provided in 10-2-402, in an initial hiring 

for a position, if a job applicant who is a veteran, 

disabled-veteran, handicapped person, or eligible spouse 
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meets the eligibility requirements contained in 39-30-202 

and claims a preference as required by 39-30-206, a public 

employer shall hire the applicant over any other applicant 

with substantially equal qualifications who is not a 

preference eligible applicant. 

(b) In an initial hiring, a public employer shall hire 

a disab%ed--v~~eraft--o~ handicapped 

preference eligible applicant with 

qualifications. 

(2) The employment preference 

person over any other 

substantially equal 

provided 

subsection (1) does not apply to a personnel 

for in 

action 

described in ~tt~~eetio~-t5tt~t-of 39-30-103~ or to any 

other personnel action that is not an initial hiring.'' 

Section 12. Section 39-30-202, MCA, is amended to 

read: 

•39-30-202. Eligibility requirements. No--veteran, 

di~ab±ee-~e~eran, An eligible spouse, or handicapped person 

is not entitled to receive employment preference as provided 

in 39-30-201 unless: 

(1) he is a United States citizen: 

(2) he has resided continuously in the state for at 

least 1 year immediately before applying for employment; 

(3) if applying for municipal or county employment, he 

has resided for at least 30 days immediately before applying 

for employment in the city, town, or county in which 
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employment is sought; and 

(4} he meets those requirements considered necessary 

by a public employer to successfully perform the essential 

duties of the position for which he is applying." 

Section 13. Section 39-30-203, MCA, is amended to 

read: 

•]9-30-203. Duration of preference. Subject to 

J9-30-202~L 

tXt a handicapped person,-the or el~~~!~ spouse of-a 

nandieapped-person-as-de~e~±bed-~n-~~b~eet±en-t3ttbtt±±±t-of 

39-36-163 7 -c-disabied-~eteran,-or-t"e-spotlse-ef--a--d±~abied 

vetera~--a~--de~erieed--i~-~u~seetio~-t3ttett<t-of-39-39-±93 

qualifies for employment preference as long as the disabling 

condition exists;~ 

t~t--a-veteran,-as-de£±ned-~n-39-36-T93,-who-is--net--a 

disabled--veteran,--as--de£±ned--±n-39-39-l93,-quaTi£ies-for 

employment-preferenee-£er-no-lonqer-tnan-l5-years--£o%Towing 

~eparat±on--from--eerviee--or--for--no--longer--thBn-5-years 

£oTlowing-Beeember-~9 7 -l9B3y-whiehever-±s-later7 

t3t--~he-stlrviving-spotlse-of-e-~etera~-a~-de~ertbed--~n 

~tl~seetio~--t3ttat--of--39-39-l93--qtta~ifie~--Eor-employme~t 

pre£erence-£or-a~-ion~-a~-~he-~potl~e-remain~-tl~married;--and 

t4t--the--spotl~e--of--a--perso"-aeseribe0-tn-subseetion 

t3tt~ttiit-o£-39-39-r93-qtta~ifie~-for-employment--prefere~ee 

for-as-lon~-as-the-person-is-missing-in-aetion-or-a-prisoner 
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oE-war-;- 11 

Section 14. Section 39-30-207, MCA, is amended to 

read: 

•39-30-207. Enforcement of preference. ( 1) An 

applicant who believes he has not been accorded his rights 

unde~ this chapter may, within 30 days of receipt of the 

notice of the hiring decision provided for in 39-30-206, 

submit to the public employer a written request for an 

explanation of the public employer's hiring decision. Within 

15 days of receipt of the request, the public employer shall 

give the applicant a written explanation. 

(2) The applicant may, within 90 days after receipt of 

notice of the hiring decision, file a petition in the 

district court in the county in which his application was 

received by the public employer. The petition must state 

facts whieh that on their face entitle the applicant to an 

employment preference. 

(3) (a) Upon filing of the petition, the court shall 

order the public employer to appear in court at a specified 

time not less than 10 or more than 30 days after the day the 

petition was filed and show cause why the applicant was not 

hired for the position. At the hearing, the public employer 

has the burden of proving by a preponderance of the evidence 

that the employer made a reasonable determination pursuant 

to s~bseetio~-t9t-of 39-30-103121L and the applicant has the 
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burden of proving by a preponderance of the evidence that he 

is a preference eligible applicant. 

(b) The time to appear provided in subsection (3)(a) 

may be waived by stipulation of the parties. If a time to 

appear has been specified pursuant to subsection (3}(a}, the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

(c) If the public employer does not carry its burden 

of proof under subsection (3)(a) and the court has-fottnd 

finds that the applicant is a preference eligible applicant, 

the court shall order the public employer to reopen the 

selection process for the position involved and shall grant 

the applicant reasonable attorney fees and court costs. The 

remedy provided by this section is the only remedy for a 

violation of this chapter, and a court may not grant any 

other relief in an action for violation of this chapter. 

(4) Failure of an applicant to file a petition under 

subsection (2) within 90 days bars the filing of a petition. 

If a public employer fails to provide an explanation under 

subsection (1) within 15 days and a petition is filed under 

subsection (2), the court shall order the public employer to 

reopen the selection process. 

(5) The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the extent that they do not 

conflict with this section.'' 

-20- HB 700 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

HB 0700/02 

Section 15. Section 49-2-405, MCA, is amended to read: 

•49-2-405. Vete~ans• and handicapped persons' 

employment preference. The application of an employment 

preference as provided for in [sections 1 through 6], Title 

39, chapter 30, and 10-2-402 by a public employer as defined 

in [section l] and 39-30-103 may not be construed to 

constitute a violation of this chapter.'' 

Section 16. Section 49-3-103, MCA, is amended to read: 

•49-3-103. Permitted distinctions. {l) Nothing in this 

chapter sn8~%--pronib±~ prohibits any public or private 

employer: 

(a) from enforcing a differentiation based on marital 

status, age, or physical or mental handicap when based on a 

bona fide occupational qualification reasonably necessary to 

the normal operation oC the particular business or where the 

differentiation is based on reasonable factors other than 

17 age; 

18 (b) from observing the terms of a bona fide seniority 

19 system or any bona fide employee benefit plan, such as a 

20 retirement, pension, or insurance plan, wkieh that is not a 

21 subterfuge to evade the purposes of this chapter, except 

22 that no--sttch an employee benefit plan ~harr may not excuse 

23 the failure to hire any individual; or 

24 (c) from discharging or otherwise disciplining an 

25 individual for good cause. 
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(2) The application of an employment preference as 

provided for in {sections 1 thr9uqh 6), Title 39, chapter 

30, and 10-2-402 by a public employer as defined in [section 

1) and 39-30-103 may not be construed to constitute a 

violation of this chapter." 

NEW ~ECTION_._ Section 17. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act] is extended to the provisions of 

(this act). 

NEW SECTION. SECTION 18. SEVERABILITY. IF A PART OF 

(THIS ACT) IS INVALID, ALL VALID PA_f!_~~~ _']'HAT ARE SFVF.RABLE 

FRDM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS 

ACT) IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART 

REMAINS IN EFFECT IN ALL VALID APPLICATIONS THAT ARE 

SEVERABLE FROM THE INVALID APPLICATIONS. 

-End-
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Mr. Speaker: 

Conference Committee 
on HOUSE BILL 700 

Report No. 1, April 6, 1989 

Page 1 of 1 

We, your Conference Committee on HOUSE BILL 700 met and 
considered: 

House Bill 700 (reference copy -- salmon) in its entirety. 

We recommend that HOUSE BILL 700 (reference copy -- salmon) be 
amended as follows: 

Accept the Senate amendments (pink sheet) to House Bill 700. 

And that this Conference Committee Report be adopted. 

For the House: For the Senate: 

a1rman 

ADOPT 

REJECT HB 7Dd 



GQVE.RNOR' s AMEND?<lENTS 
TO HOUS$ BI~t: 700 . 

REFERENCE COPY . (,AS ~ED) .. 
APril 20, 1989 · 

1. Title, line 17. 

2. 

F.ollowing: "MCA" 
Insert: "AND PROVIDING FOR A. TERMINATION DA.TE" 

Page 22 
Following line 15 
Insert: "NEW SECTION, 

[This A.ct] terminates 
Section 19. Termination date. 

on July 1, 1991." 

-END-
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HOUSE BILL NO. 700 

INTRODUCED BY PAVLOVICH, MANNING, VAUGHN, STIMATZ, LEE, 

ELLISON, CAMPBELL, PATTERSON, TVEIT, LYNCH, DEVLIN, NATHE, 

WILLIAMS, JOHNSON, HAYNE, DRISCOLL, O'CONNELL, QUILICI, 

MCCORMICK, THOMAS, SWIFT, BLOTKAMP, DAILY, MENAHAN, 

GLASER, SWYSGOOD, NISBET, HARRINGTON, PHILLIPS, 

HANNAH, GIACOMETTO 

A BILL FOR AN ACT ENTITLED: "AN ACT GRANTING AN EMPLOYMENT 

PREFERENCE TO CERTAIN MILITARY VETERANS AND THEIR ELIGIBLE 

RELATIVES IN APP6fN~MEN~ INITIAL HIRING TO CERTAIN POSITIONS 

AND IN RETENTION DURING REDUCTIONS IN FORCE; ELIMINATING THE 

EMPLOYMENT PREFERENCE PROVIDED TO VETERANS AND THEIR 

ELIGIBLE SPOUSES UNDER THE MONTANA VETERANS' AND HANDICAPPED 

PERSONS' EMPLOYMENT PREFERENCE ACT; ANB AMENDING SECTIONS 

10-2-402, 39-30-101 THROUGH 39-30-103, 39-30-201 THROUGH 

39-30-203, 39-30-207, 49-2-405, AND 49-3-103, MCA; AND 

PROVIDING A TERMINATION DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

(section 6) requires the department of administration to 

adopt rules to implement [sections 1 through 5). The 

legislature intends the rules to adequately provide for the 

administration of the point preference provided for in 

~ ..... tog.•l•~•• CounO/ 
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(section 21 and the retention preference provided for in 

{section 5], but to include only those rules that are 

reasonably necessary. 

It is the desire of the legislature that the department 

take all necessary steps in formulating, proposing, and 

adopting rules to ensure that the public, particularly those 

persons and organizations that have shown past interest in 

the employment preference law, is afforded sufficient time 

and opportunity to participate in the rulemaking procedure~ 

The department should give ample notice and hold necessary 

hearings to ensure adequate public participation. 

Rules adopted by the department apply to both state and 

local government employers. In formulating its rules, the 

department should take this into consideration and adopt 

rules that can be used and applied by the broad spectrum of 

public employers. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For the purposes 

of [sections l through 6), the following definitions apply: 

(1) '1Active duty 1
' means full-time duty with military 

pay and allowances in the armed forces, except for training, 

determining physical fitness, or service in the reserve or 

national guard. 

(2) "Armed forces" means the United States: 
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(a) army, navy, air force, marine corps, and coast 

guard; and 

(b) merchant marine for service recognized by the 

United States department of defense as active military 

service for the purpose of laws administered by the veterans 

administration. 

( 3) "Disabled veteran'' means a person: 

(a} whether or not he is a veteran as defined in this 

section, who was separated under honorable conditions from 

active duty in the armed forces and has established the 

pres~nt existence of a service-connected disability or is 

receiving compensation, disability retirement benefits, or 

pension because of a law administered by the veterans 

administration or a military department; or 

(b) who has received a purple heart medal. 

(4) "Eligible relative" means: 

(a) the unmarried surviving spouse of a veteran or 

disabled veteran; 

(b) the spouse of a disabled veteran who is unable to 

qualify for appointment to a position; 

(c) the mother of a veteran who lost his life under 

honorable conditions while serving in the armed forces if: 

(i) her husband is totally and permanently disabled; 

or 

(ii) she is the widow of the father of the veteran and 
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has not remarried; 

(d) the mother of a service-connected permanently and 

totally disabled veteran if: 

(i) her husband is totally and permanently disabled; 

or 

(ii) she is the widow of the father of the veteran and 

has not remarried. 

(5) '1 Position 11 means a permanent, temporary, or 

seasonal position as defined in 2-18-101 for a state 

position or a similar permanent, temporary, or seasonal 

position with a public employer other than the 

term does not include: 

(a) a state or local elected office; 

state. The 

(b) appointment by an elected official to a body such 

as a board, commission, committee, or council; 

(c) appointment by an elected official to a public 

office if the appointment is provided for by law; 

(d) a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county commissioner, or other chief administrative 

or executive officer of a local government; or 

le) engagement as an independent 

employment by an independent contractor. 

(6) "Public employer'' means: 

contractor or 

(a) a department, office, board, bureau, commission, 
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employer uses a scored procedure, an applicant for 

appei~tmen~--te--a-po~itioft AN INITIAL HIRING, AS DEFINED IN 

39-30-103, must have added to his score the following 

percentage points of the total possible points that may be 

granted in the scored procedure: 

(a) 5 percentage points if the applicant is a veteran; 

and 

(b) 10 percentage points if the applicant 

disabled veteran or an eligible relative. 

is a 

( 2) A veteran, disabled veteran, or eligible relative 

may not receive the percentage points provided 

subsection (l) unless the person: 

(a) is a United States citizen; and 

for in 

(b) received 70 or more percentage points of the total 

possible points that may be granted in the scored procedure. 

(3) A disabled veteran who receives 10 percentage 

points under subsection (l)(b) may not receive an additional 

5 percentage points under subsection (l)(a). 

NEW SECTION. Section 3. Notice and claim of 

preference. (1) A public employer shall, by posting or on 

the application form, give notice of the point preference 

provided in [section 2]. 

(2) A job applicant who believes he is eligible to 

in receive a point preference shall claim the preference 

writing before the time for filing applications for the 
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agency, or other instrumentality of the executive, 

legislative, or judicial branches of the government of this 

state; 

(b) a unit of the Montana university system or a 

vocational-technical center; 

(c) a school district or community college: and 

(d) a county, city, or town. 

( 7) 11 Scored procedure" means a written test, 

structured oral interview, performance test, or other 

selection procedure O< a combination of these procedures 

that result in a numerical score to which percentage points 

may be added. 

(8) "Under honorable conditions'' means a discharge or 

separation from active duty characterized by the armed 

forces as under honorable conditions. The term includes 

honorable discharges and general discharges but does not 

include dishonorable discharges or other administrative 

discharges chdracterized as other than honorable. 

( 9) "Veteran" means a person who was separated under 

honorable conditions from active duty in the armed forces 

after having served more than 180 consecutive days, other 

than for training. 

NEW SECTION. Section 2. Point prefe<ence IN INITIAL 

HIRING for certain applicants. ( 1) Subject to the 

restrictions in subsections (2} and (3), whenever a public 
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position involved has passed. Failure to make a timely 

preference claim for a position is a complete defense to an 

action instituted by an applicant under [section 4] with 

regard to that position. 

(3} If an applicant for a position makes a timely 

written preference claim, the public employer shall give 

written notice of its hiring decision to the applicant 

claiming preference. 

NEW SECTION. Section 4. Enfo<cement of p<efe<ence. 

(1) An applicant who believes he is entitled to but has not 

been given the point preference provided in [section 2] may, 

within 30 days of receipt of the notice of the hiring 

decision provided for in [section 3], submit to the public 

employer a written request for an explanation of the public 

employer's hiring decision. Within 15 days of receipt of the 

request, the public employer shall give the applicant a 

written explanation. 

(2) After following the 

subsection (1), the applicant 

procedure described in 

may, within 90 days after 

receipt of notice of the hiring decision, file a petition in 

the district court in the county in which his application 

was received by the public employer. The petition must state 

facts that on their face entitle the applicant to a point 

preference. 

(3) (a) Upon filing of the petition, the court shall 
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order the public employer to appear in court at a specified 

time not less than 5 or more than 10 days after the day the 

petition was filed and show cause why the applicant was not 

hired for the position. At the hearing, the public employer 

has the burden of proving by a preponderance of the evidence 

that the employer applied the points under {section 2) and 

made a reasonable hiring decision. The applicant has the 

burden of proving by a preponderance of the evidence that he 

is a preference eligible applicant. 

{b) The time to appear provided in subsection {3)(a) 

may be waived by stipulation of the parties. If a time to 

appear has been specified pursuant to subsection (3){a), the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

(C} If the public employer does not carry its burden 

of proof under subsection (3}(a) and the court finds that 

the applicant is a preference eligible applicant, the court 

shall order the public employer to comply with the 

provisions of {section 2]. In addition, the court shall, 

upon proper proof, grant an award of backpay, reasonable 

attorney fees, and costs. 

(4) Failure of an applicant to file a petition under 

subsection {2) within 90 days bars the filing of a petition. 

If a public employer fails to provide an explanation under 

subsection (1) within 15 days and a petition is filed under 
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subsection (2), the court shall order the public employer to 

comply with the provisions of [section 2]. 

(5) The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the extent that they do not 

conflict with this section. 

NEW SECTION. Section 5. Retention ducing ceduction in 

force. (1) Subject to the restriction in subsections {2) and 

(3), during a reduction in force, a public ernp}.oyer shall 

retain in a position: 

(a) a veteran, disabled veteran, or eligible relative 

whose performance has not been rated unacceptable under a 

performance appraisal system over ather employees with 

similar job duties and qualifications and same length of 

service; and 

(b) a disabled veteran with a service-connected 

disability of 30% or more whose performance has not been 

rated unacceptable under a performance appraisal system ove~ 

other veterans, disabled veterans, and eligible relativEs 

19 with similar job duties and qualifications and same length 

20 of service. 

21 

22 

(2) An employee is not entitled to preference in 

retention under subsection (1) unless he is a United States 

23 citizen. 

24 

25 

(3) The preference in retention under subsection (1) 

does not apply to a position covered by a collective 
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NEW SECTION. Section 6. Adoption of 

department of administration shall adopt rules 

HB 0700/03 

rules~ The 

implementing 

[sections 1 through 5]. The department's rules apply to all 

local and state public employers. 

Section 7. Section 10-2-402, MCA, is amended to read: 

"10-2-402. Superintendent to be given veterans• 

preference. In the selection of the superintendent of the 

Montana veterans' home, the department of institutions shall 

apply the preference granted to veterans and disabled 

veterans under [section 2}, but not the preference granted 

to other persons,-by under [section 2] or Title 39, chapter 

30." 

Section 8. Section 39-30-101, MCA, is amended to read: 

"39-30-101. Short title. This chapter may be cited as 

the "Montana Ve~eran~~-a~d Handicapped Persons' Employment 

Preference Act".'' 

Section 9. Section 39-30-102, MCA, is amended to read: 

"39-30-102. Purposes. The purposes of this chapter are 

to r~eo9~±~e-¥eteran~-a~d-d±~eb~ed-¥etera~s-for--ser~±ee--to 

~he±r--eott~~ry, recognize past employment discrimination 

against handicapped persons 7 and facilitate the 

habilitation, rehabilitation, and readjustment of veteran~, 

disahled-veteransy-and handicapped persons.'' 

Section 10. Section 39-30-103, MCA, is amended to 
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read: 

"39-30-103. Definitions. For the purposes of this 

chapter, the following definitions apply: 

tlt--•Aetiv@-dtleyu-mea~~-f~il-tim~-dtl~y-o~her-~he~--for 

tra±ning--i"--the--~egtllar--eem~oftents--o£-the-Bn~ted-State~ 

army,-air-roree,-na~y,-merine-eorp~r--or--eoa~t--9H&rd--with 

£Hil--pay--end-ellowanee~~-~he-term-doe~-not-ineltlde-m~nthly 

drill~,--stlmmer--eneampment~;--±n±tial--trainin9r--or--other 

inactive--or--eetive-dtlty-for-training-in-the-nationel-gtlerd 

or-re.!!-erYes.-

t~t--uaisabled-¥eteranu-mean~-an-individtlel,-whether-or 

not-he-i~-e-veteraft-a~-deE±ned-in-this-seetton,-w~o~ 

tat--served-o~-~et~~e-d~tr~ 

tbt--ka~--been--~epere~ed--£rom--~ervi~e--by--ko~~rebte 

d:iseherge;-and 

tet--~~ffer~--8-5erv~ee-eonnee~ed-dt~ebt~ity-determined 

by-~he-an±ted-State~-ve~erane-admini~t~ation-~o--be--38%--or 

more-d±~eb1:±ngo 

t3t_i_U_ "Eligible spouse" means~ 

tat--t~e--ttnremarried-s~rviv±ng-5po~~e-of-e-veteran-w~o 

d~ed-wh±ie-on-aetive-d~ty-er-whoee--deatk--re~tllted--£rom--a 

~erv±ee-eonneeted-disabii±~y;-or 

tbt the spouse of~ 

ttt--e-disabied-veteran-determined-by-the-Hn±ted-State~ 

vet~rans--cdministration--to--have--a-!99%-serv~ee-eonneeted 
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d±~ab±i±ty-who-is-~neble-to-~ee--h±e--empioyment--pre£erenee 

beeatlse-o£-his-disability; 

t±±t-a--person--on-aet±ve-dtlty-determined-by-the-Bnited 

State9-government-to-be-m±ss±ng-in-aetion-or-a--prisoner--o£ 

war-;-or 

f±±tt a handicapped person determined by the department 

of social and rehabilitation services to have a 100% 

disability who is unable to use his employment preference 

because of his disability. 

Ht El "Handicapped person" means an individual 

certified by the department of social and rehabilitation 

services to have a physical or mental impairment that 

substantially limits one or more major life activities, such 

as writing, seeing, hearing, speaking, or mobility, and 

w~~eh ~h~~ limits the individual's ability to obtain, 

retain, or advance in employment. 

t5tilt (a) ''Initial hiring'' means a personnel action 

for which applications are solicited from outside the ranks 

of the current employees of: 

(i) a department, as defined in 2-15-102, 

position within the executive branch; 

Iii) a legislative agency, such as the 

counsel, environmental quality council, office 

for a 

consumer 

of the 

legisldlive auditor, legislative council, or office of the 

legisldtive fiscal analyst, for a position within th~ 
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legislative branch; 

(iii) a judicial agency, such as the office of supreme 

court administrator, office of supreme court clerk, state 

law library, or similar office in a state district court for 

a position within the judicial branch; 

(iv) a city or town for a municipal position, including 

a city or municipal court position: and 

(v) a county for a county position, 

justice's court position. 

including a 

(b) A personnel action limited to current employees of 

a specific public entity identified in subsections (a)(i) 

through {a)(v) of this subsection tSt ffi, current employees 

in a reduction-in-force pool who have been laid off from a 

specific public entity identified in subsections (a)(i) 

through (a) (v) of this subsection t5t ffi, or current 

participants in a federally authorized employment program is 

not an initial hiring. 

t6tiil (a) 1'Mental impairment 11 means: 

(i) suffering from a disability attributable to mental 

retardation, cerebral palsy, epilepsy, autism, or any other 

neuroloqically handicapping condition closely related to 

mental retardation and requiring treatment similar to that 

required by mentally retarded individuals; or 

(ii} an organic or mental impairment that has 

substantial adverse effects on an individual 1 S cognitive or 

-13- HB 700 

1 

2 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

lfi 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0700/03 

volitional functions. 

(b) The term mental impairment does not include 

alcoholism or drug addiction and does not include any mental 

impdirment, disease, or defect that has been asserted by the 

individual claiming the preference as a defense to any 

criminal charge. 

t7till "Position 11 means a permanent or seasonal 

po~ition as defined in 2-18-101 for a state position or a 

similar permanent or seasonal position with a public 

employer other tha11 the state. However, the term does not 

include: 

(a) a temporary position as defined in 2-18-101 tor a 

stale position or similar temporary position with a public 

employer other than the state; 

(b) a state or local elected official; 

(c) employment as an elected official's immediate 

secretary, legal advisor, court reporter, or administrative, 

legislative, or other immediate or first-line aide; 

(d) appointment by an elected officia: to a body such 

as a board, commission, committee, or council; 

(e) appointment by an elected official to a public 

office if the appointment is provided for by law; 

(f) a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county comrr.issioner, or other chief administrative 
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or executive officer of a local government; or 

(g) engagement as an independent contractor or 

employment by an independent contractor. 

tBtill (a) "Public employer" means: 

(i) any department, office, board, bureau, commission, 

agency, or other instrumentality of the executive, judicial, 

or legislative branch of the government of the state of 

Montana: and 

(ii) any county, city, or town. 

(b) The term does not include a school district, a 

vocational-technical center or program, a community college, 

the board of regents of higher education, the Montana 

university system, a special purpose district, an authority, 

or any political subdivision of the state other than a 

county, city, or town. 

t9tlll "Substantially equal qualifications" means the 

qualifications of two or more persons among whom the public 

employer cannot make a reasonable determination that the 

qualifications held by one person are significantly better 

suited for the position than the qualification~ held by the 

other persons. 

tlGt-tat-•Yeteran•-mean~-a-per~on-who~ 

tit--served~-on--aetive--dtlty--during--time--of--wer-or 

deelarrd-national-emer9eney-or-in-a-eampaign--or--expedition 

fo~--whieh--a--e&mpai9n--badge--wes-a~thorired-by-the-8nited 
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States-eon9res~-er-the-Bn~ted-States-department-e£--ee£ense~ 

and 

t±it-ha~--been--separa~ed--from--~erviee--ey--henerable 

disehar9e~ 

tbt--~he-term-does-no~-±nettlde-a-retired-member-of--the 

8nited--State~-armea-~oree~-who-is-eligib±e-£or-or-reee±ving 

a-m±litary-retirement-a±lowanee-based-on-length--o£--~erviee 

and--does--not--inei~de-any-o~~er-retired-~ember-o£-e-pttb~±e 

re~iremen~-sy~tem,-exeept-see±a±-~ee~rityr-tkat-±~-~ttpported 

in-whole-or-~n-part-by-tax-reve~tteso 

t±tt-«War-or-deeiered-nationai-e~er~eneyu-mean~~ 

tat--Worid-War-I,--be9inn±n~--en--Apr±i--6,--~9iTT--end 

endin9-on-Novem~er-tlr-±9±8;-both-dates-±neitts±ve; 

tbt--Worid--War--Tf 7 -beginnin~-on-Beeember-~t-i94± 7 -and 

endin~-on-Beeember-3±r-±946;-both-dates-ineia~ive; 

tet--the--Kerean--eonfi±etr--mii±tary--exped±tion7 ---or 

poliee--aetion,--be~innin9--on--dttne-~~,-i959,-and-end±n9-on 

dentlary-3i,-l955,-beth-dates-±neltts±ve;-and 

trlt--the-Yietnam-eonfl±etT-ee9inning-on-Aa9ttst-s,-l964, 

and-ending-on-May-~r-l9T5T-both-date~-±neltls±ve~" 

Section 11. Section 39-30-201, MCA, is amended to 

read: 

"39-J0-201. EmploymPnt p~eference in initial hiring. 

(1) {a) Except as provided in 10-2-402, in an initial hiring 

for a position, if a job applicant who is a veteraft7 
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~i~abled--veter~ft7 handicapped personr or eligible spouse 

meets the eligibility requirements contained in 39-30-202 

and claims a preference as required by 39-30-206, a public 

employer shall hire the applicant over any other· applicant 

with substantially equal qualifications who is not a 

preference eligible applicant. 

(b) In an initial hiring, a public employer shall hire 

a d±~obierl-vetera~-o~ handicapped person over any other 

preference eligible applicant with substantially equal 

qualifications. 

{2) The employment preference provided for in 

subsection (1) does not apply to a personnel action 

described in scbseetion-t5ttbt-o£ 39-30-103illl£l or to any 

other personnel action that is not an initial hiring.'' 

Section 12. Section 39-30-202, MCA, is amended to 

read: 

"39-30-202. Eligibility requirements. No---~eteran, 

d~~ab~ed--Yeteran, An eligible spouse, or handicapped person 

is not entitled to receive employment preference as provided 

in 39-30-201 unless: 

(l) he is a United States citizen; 

(2} he has resided continuously in the state for at 

least 1 year immediately before applying for employment; 

(3} if applying for municipal or county employment, he 

has resided for at least 30 days immediately before applying 
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for employment in the city, town, or county in which 

employment is sought; and 

(4) he meets those requirements considered necessary 

by a public employer to successfully perform the essential 

duties of the position for which he is applying." 

Section 13. Section 39-30-203, MCA, is amended to 

read: 

"39-30-203. Duration of preference. Subject to 

39-30-202~, 

ttt a handicapped person,-t~e or eligibl~ spouse of--a 

ha~d±eapped-pe~~on-a~-d~~eribed-in-~ttb~eetion-t3ttbtt~~it-of 

39-39-±63,--e--d~~ab~ed-veteran,-or-the-~pott~e-of-a-di~ebled 

veteran-~~-de~eribed-in-~~bseetion--t37tbtt±t--of--39-3S-t93 

qualifies for employment preference as long as the disabling 

condition exists;~ 

f2t--a--veteran,--a~-defined-in-39-39-t93,-who-t~-not-a 

disab~ed-veteran,-a~-de£ined--in--39-39-t93,--qttalifie~--for 

emp~oyment--pre~erenee-for-no-lon~er-then-lS-year~-foilewin9 

~eparation-from-serviee--or--for--no--lon9er--than--S--year~ 

foiiow±ng-Beeember-2S,-l983t-whiehever-is-~atero 

t3t--the--sttrv±ving-~potlse-of-a-veteran-a~-de~er±b~d-~n 

~tlb~eetion-t3ttet--eE--39-39-l93--qtta~~f±es--for--empioyment 

pre£erenee--for-a~-iong-a9-the-9potlse-rema~ns-ttnmarried;-and 

t4t--the-spOrt9e-of-a--person--deseribed--in--~ttbseetion 

f3ttbttiit--of-39-39-l93-qoalifieo-£or-emptoyment-pre£erenee 
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£or-a~-%0n~-ee-the-per~e"-±~-m±~~in~-in-eetion-or-a-prison~r 

o£-w~r~-

Section 14. Section 39-30-207, MCA, is amended to 

read: 

"39-30-207. Enforcement of preference. ( 1) An 

applicant who believes he has not been accorded his rights 

under this chapter may, within 30 days of receipt of the 

notice of the hiring decision provided for in 39-30-206, 

submit to the public employer a written request for an 

explanation of the public employer's hiring decision. Within 

15 days of receipt of the request, the public employer shall 

give the applicant a written explanation. 

{2) The applicant may, within 90 days after receipt of 

notice of the hiring decision, file a petition in the 

district court in the county in which his application was 

received by the public employer. The petition must state 

facts wh±ch that on their face entitle the applicant to an 

employment preference. 

(3) (a) Upon filing of the petition, the court shall 

order the public employer to appear in court at a specified 

time not less than 10 or more than 30 days after the day the 

petition was filed and show cause why the applicant was not 

hired for the position, At the hearing, the public employer 

has the burden of proving by a preponderance of the evidence 

that the employer made a reasonable determination pursuant 
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to ~tlb~~et±on-t9t-o~ 39-J0-103illL and the applicant has the 

burden of proving by a preponderance of the evidence that he 

is a preference eligible applicant. 

(b) The time to appear provided in subsection (3){a) 

may be waived by stipulation of the parties. If a time to 

appear has been specified pursuant to subsection (3)(a), the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

(c) If the public employer does not carry its burden 

of proof under subsection (3)(a) and the court "e~--fottftd 

finds that the applicant is a preference eligible applicant, 

the court shall order the public employer to reopen the 

selection process for the position involved and shall grant 

the applicant reasonable attorney fees and court costs. The 

remedy provided by this section is the only remedy for a 

violation of this chapter, and a court may not grant any 

other relief in an action for violation of this chapter. 

(4) Failure of an applicant to file a petition under 

subsection (2) within 90 days bars the filing of a petition. 

If a public employer fails to provide an explanation under 

subsection (1) within 15 days and a petition is filed under 

subsection (2), the court shall order the public employer to 

reopen the selection process. 

(5) The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the extent that they do not 
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conflict with this section.'' 

Section 15. Section 49-2-405, MCA, is amended to read: 

•49-2-405. VeteranS' and handicapped persons' 

employment preference. The application of an employment 

preference as provided for in [sections 1 through 6], Title 

39, chapter 30, and 10-2-402 by a public employer as defined 

in {section 1"~ 39-30-103 may not be construed to 

constitute a violation of this chapter.'' 

Section 16. Section 49-3-103, MCA, is amended to read: 

•49-3-101. Permitted distinctions. (l) Nothing in this 

chapter ~~e~~--pronibit prohi~its any public or private 

employer: 

(a) from enforcing a differentiation based on marital 

status, age, or physical or mental handicap when based on a 

bona fide occupational qualification reasonably necessary to 

the normal operation of the particular business or where the 

differentiation is based on reasonable factors other than 

age; 

(b) from observing the terms of a bona fide seniority 

20 system or any bona fide employee benefit plan, such as a 

21 retirement, pension, or insurance plan, which that is not a 

22 subterfuge to evade the purposes of this chapter, except 

23 that no-~tleh an employee benefit plan sheti ~---~ot excuse 

24 the failure to hire any individual; or 

25 (C) from discharging or otherwise disciplining an 
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individual for good cause. 

(2) The application of an employment preference as 

provided for in (sections 1 through 6], Title 39, chapter 

30, and 10-2-402 by a public employer as defined in (section 

1] and 39-J0-103 may not be construed to constitute a 

violation of this chapter. 11 

NEW SECTION. Section 17. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act] is extended to the provisions of 

[this act]. 

!>JEW SECTION. SECTION 18. SEVERABILITY. IF A PJ\R:l' _ __QF 

[THIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE 

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS 

ACT] IS INVALID IN ONE__O_R __ I~ORE OF ITS APPLICATIONS, THE PART 

REMAINS IN EFfECT IN ALL VALID APPLICATIONS THAT ARE 

SEVERABLE FROM THE :~VALID APPLICATIONS. 

NEW SECTION. SEC"[ION_ 19. TERMINATION DATE. [THIS ACT] 

TERMINATES JULY 1, 1991. 

-End-
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