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ELIGIBLE SPQUSES UNDER THE MONTANA VETERANS' AND HANDICAPPED
PERSONS' EMPFLOYMENT PREFERENCE ACT; AND AMENDING SECTIONS
10-2-402, 39-30-101 THROUGH 39-30-103, 3%-30-201 THROUGH

39-30-203, 39-30-207, 49-2-405, AND 49-3-103, MCA."

STATEMENT OF INTENT

A statement of intent is required for this bill because
[section 6] requires the department of administration to
adopt rules to implement [sections 1 through 35)]. The
legislature intends the rules to adequately provide for the
administration of the point preference provided for in
[section 2] and the retention preference provided for in
[section 5], but to include only those rules that are
reasonably necessafy.

It is the desire of the legislature that the department
take all necessary steps in formulating, proposing, and

adopting rules to ensure that the public, particularly those
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persons and organizations that have shown past interest in
the employment preference law, is afforded sufficient time
and opportunity to participate in the rulemaking procedure,
The department should give ample notice and hold necessary
hearings to ensure adequate public participation.

Rules adopted by the department apply to both state and
local government employers. In formulating its rules, the
department should take this into consideraticn and adopt

rules that can be used and applied by the brcad spectrum of

public employers.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. pefinitions. For the purposes

of (sections 1 through 6], the following definitions apply:
(1) MActive duty" means full-time duty with military

pay and allowances in the armed forces, except [for training,

determining physical fitness, or service in the reserve or

national guard.

(2) "Armed Eorces" means the United States:

(a) army, navy, air force, marine corps, and coast
guard; and

{b} merchant marine for service recognized by the
United States department of defense as active military
service for the purpcse of laws administered by the veterans

administration.
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(3) "Disabled veteran” means a person:

(a) whether or not he is a veteran as defined in this
section, who was separated under henorable conditions £rom
active duty in the armed forces and has established the
present existence of a service-connected disability or is
receiving compensation, disability retirement benefits, or
pension because of a law administered by the veterans
administration or a military department; or

{b} who has received a purple heart medal.

{4} "Eligible relative" means:

(a) the wunmarried surviving spouse of a veteran or
disabled veteran;

{(b) the spouse of a disabled veteran who is unable to
qualify for appointment to a position;

{c) the mether cof a veteran who lost his life under
honorable conditions while serving in the armed forces if:

(i) her husband 1is totally and permanently disabled;
or

{ii) she is the widow of the father of the veteran and
has not remarried;

{d} the mother of a service-connected permanently and

totally disabled veteran if:

(i) her husband is totally and permanently disabled;

{ii) she 1is the widow of the father of the veteran and
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has not remarried.

(5) “Position" means a permanent, temporarcy. or
seascnal position as defined in 2-18-101 for a state
position or a similar permanent, temporary, oOr seasonal
position with a public employer other than the state. The
term does not include:

(a} a state or local elected office;

(b) appointment by an elected official to a body such
as a board, commission, committee, or council;

{c) appointment by an elected official to a public
office if the appointment is provided for by law;

{d} a department head appointment by the governor or
an executive department head appointment by a mayor, city
manager, county commissioner, or other chief administrative
or executive officer of a local government; or

(e} engagement as an independent contractor or
employment by an independent contractor.

(6) "Public employer"” means:

{a) a department, office, board, bureau, commission,
agency, or other instrumentality of the executive,
legislative, or judicial branches of the government of this
state;

{(b) a unit of the Montana university system or a

vocational-technical center;

{c} a school district or community college; and
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{d) a county, c¢ity, or town.

{7) "Scored procedure" means a written test,
structured oral interview, performance test, or other
selection procedure or a combination o©f these procedures
that result in a numerical score to which percentage points
may be added.

(8} "Under honorable conditions" means a discharge or
separation from active duty characterized by the armed
forces as under honorable conditions. The term includes
honorable discharges and general discharges but does not
include dishonorable discharges or other administrative
discharges characterized as other than honorable.

(9) "Veteran" means a person who was separated under
honorable conditions from active duty in the armed forces

after having served more than 180 consecutive days, other

than for training.

NEW SECTION. Section 2. Point preference for certain
applicants. (1) Subject to the restrictions in subsections
{2) and (3), whenever a public employer uses a scored
procedure, an applicant for appointment to a position must
have added to his score the following percentage points of
the total possible points that may be granted in the scored

procedure:

(a) 5 percentage points if the applicant is a veteran;

and
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(b} 10 percentage points 1f the applicant is a
disabled wveteran or an eligible relative.

(2) A veteran, disabled veteran, or eligible relative
may not receive the percentage points provided for in
subsection (1) unless the perscn:

{a) is a United States citizen; and

{b} received 70 or more percentage points of the total
possible points that may be granted in the scored procedure.

{3) A disabled wveteran who receives 10 percentage
points under subsection (l}(b) may not receive an additional
5 percentage points under subsecticon (1l){a).

MEW SECTION. Section 3. Notice and claim of
preference. (1) A public employer shalil, by posting or on
the application form, give notice of the point preference
provided in [section 2}.

{2) A Jjob applicant who believes he 1s eligible to
receive a point preference shall c¢laim the preference in
writing before the time for €filing applications for the
position involved has passed. Failure to make a timely
preference claim for a position is a complete defense to an
action instituted by an applicant under [section 4] with
regard to that position,

{3) If an applicant for a position makes a timely
written preference claim, the public employer shall give

written notice of its hiring decision to the applicant

—-—fH—
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claiming preference.

NEW SECTION. Section 4. Enforcement of preference.
(1) An applicant who believes he is entitled to but has not
been given the point preference provided in [section 2] may,
within 30 days of receipt of the notice of the hiring
decision provided for in [section 3], submit to the public
employer a written request for an explanation of the public
employer's hiring decision. Within 15 days of receipt of the
reguest, the public employer shall give the applicant a
written explanation.

{2} After following the procedure described in
subsection (1), the applicant may, within 90 days after
receipt of notice of the hiring decisicn, file a petition in
the district court in the county in which his application
was received by the public employer. The petition must state
facts that on their face entitle the applicant to a point
preference.

(3) (a) Upon filing of the petition, the court shail
order the public employer to appear in court at a specified
time neot less than S or more than 10 days after the day the
petition was filed and show cause why the applicant was not
hired for the position. At the hearing, the public employer
has the burden of proving by a preponderance of the evidence
that the employer applied the points under [secticn 2] and

made a reascnable hiring decision. The applicant has the
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burden of proving by a preponderance of the evidence that he
is a preference eligible applicant.

{b} The time to appear provided in subsection (3)(a)
may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsection (3){(a), the
court may, on motion of one of the parties or con stipulation
of all of the parties, grant a continuance.

{c) If the public employer does not carry its burden
of proof under subsection {(3)}(a) and the court finds that
the applicant is a preference eligible applicant, the court
shall order the public employer to comply with the
provisions of [section 2]. In addition, the court shall,
upon proper proof, grant an award of backpay, reasconable
attorney fees, and costs.

(4) Failure of an applicant to file a petition under
subsection (2} within 90 days bars the filing of a petition.
If a public employer fails to provide an explanation under
subsection (1) within 15 days and a petition is filed under
subsection (2), the court shall order the public employer to
comply with the provisions of [section 2].

(S5) The Montana Rules of Civil Procedure apply to a
proceeding under this section to the extent that they do not

conflict with this section.

NEW SECTION. Section b. Retention during reduction in

force. (1) Subject to the restriction in subsections {2} and
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(3), during a reduction in force, a public employer shall
retain in a position:

(a) a veteran, disabled veteran, or eligible relative
whose performance has not been rated unacceptable under a
performance appraisal system over other employees with
similar job duties and qualifications and same length of
service; and

{b) a disabled veteran with a service-connected
disability of 30% or more whose performance has not been
rated unacceptable under a performance appraisal system over
other wveterans, disabled veterans, and eligible relatives
with similar job duties and qualifications and same length
of service.

(2) An employee 1s not entitled to preference in
retention under subsection (1) unless he is a United States
citizen.

(3) The preference in retention under subsection (1)
does not apply to a position covered by a collective
bargaining agreement.

NEW SECTION. Section 6. Adoption of rules., The
department of administration shall adopt rules implementing
{sections 1 through 5]. The department's rules apply to all

local and state public employers.
Section 7. Section 10-2-402, MCA, is amended to read:

“10-2-402. Superintendent to be given veterans'
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preference. In the selection of the superintendent of the
Montana veterans' home, the department of institutions shall
apply the preference granted to veterans and disabled

veterans under [section 2], but not the preference granted

to other personsr-by under [sectjon 2] or Title 39, chapter
30."

Section 8. Section 35-30-101, MCA, is amended to read:

"39-30-101. Short title. This chapter may be cited as
the "Montana Veteranal-and Handicapped Perscons' Employment
Preference Act"."

Section 9. section 39-30-102, MCA, is amended to read:

"39-30-102. Purposes. The purposes of this chapter are
to recognize-veterans-and-disabled-veterans-for--serviece--to
their-—-ceuntryy; recognize past employment discrimination
against handicapped personssy and facilitate the
habilitation, rehabilitation, and readjustment of veteranas;
disabled-veterans;-and handicapped perscns.”

Section 10. section 39-30-103, MCA, is amended to
read:

"39-30-103. Definitions. For the purposes of this
chapter, the following definitions apply:

t1y~-~Saective-dutyt-means-fuit-time-duty-orher-than—-for
tratning--in--the--regniar--components-—-of-the-United-States
army;-air-foreey-navy; marine-corps; -or--esast--guard--with

futi--pay--and-allewances--Fhe-rerm-dees-not-inciude-monthty

~10-
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deiiiar--summer--encampmentsy--initiat--erainingr--or--other
tnactive--or--active-duty-for-training-in-the-natronai-guard
or-reservess
t2}--4pisabied-veterant-means-an-individuaaly;-whether-or
not-he-ta-a-vereran-as-defined-in-this-sectiony-whe:
tay--served-on-active-dutys
tby—--has--been——separated——from--service—-by--honarabie
dracharges-and
tey-——suffers-—a-service—connected-disabittey-determined
by-the-HUnited-States-veterans-adminiatration-to--be--38%-—-or
mare-disabling<
£33 (1} "Eligible spouse" means:
tat-—the——unremarried-surviving-spouse-cf-a-veteran-whe
died-while-on-aetive—duty-er-whese--death-~reaunited--frem—-a
service-connected-disability; -or
tby the spouse of+
tiy-—a~disabled-vereran-determinad-by-the-tntted-States
vetarans--admintseration—-to--have--a-106%-service-connected
disability-who-ts-nnabie-to-use--his--emptoyment—-preference
because-of-his-disabitity;
tii}-a-—-persen--on-active-duty-determined-by-the-United
States-government-te-be-missing-in-action-er-a--prisener--of
war;-or
t+##+} a handicapped person determined by the department

of social and rehabilitation services to have a 100%
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disability who is unable to use his employment preference
because of his disability.

t4y(2) “Handicapped person” means an  individual
certified by the department of social and rehabilitation
services to have a physical or mental impairment that
substantially limits one or more major life activities, such
as writing, seeing, hearing, speaking, or mobility, and
whieh that limits the individual's ability to obtain,
retain, or advance in employment.

+5+(3) (a) "Initial hiring" means a personnel action
for which applications are solicited from cutside the ranks
of the current employees of:

{i) a department, as defined in 2-15-102, for a
position within the executive branch;

(ii) a legislative agency, such as the consumer
counsel, environmental gquality council, office of the
legislative auditor, legislative council, or office of the
legislative fiscal analyst, for a position within the
legislative branch;

(iii} a judicial ageney, such as the office of supreme
court administrator, office of supreme court clerk, state
law library, or similar office in a state district court for
a position within the judicial branch;

{iv) a city or town for a municipal position, including

a city or municipal court position; and

—-12-



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1099/01

{v) a county for a county position, including a
justice's court position.

(b) A perscnnel action limited to current employees of
a specific public entity identified in subsections (a)(i})
through (a)(v) of this subsection 5%} {3}, current employees
in a reduction-in-force pocl who have been laid off from a
specific public entity identified in subsections (a){i)
through (a){v) of this subsection +¢5) (3), or current
participants in a federally authorized employment program is
not an initial hiring.

+6¥(4) (a) "Mental impairment" means:

(i) suffering from a disability attributable to mental
retardation, cerebral palsy, epilepsy, autism, or any other
neurologically handicapping condition closely related to
mental retardation and requiring treatment similar to that
reduired by mentally retarded individuals; or

[ii} an organic or mental impairment that has
substantial adverse effects on an individual's cognitive or
volitional functions.

{b) The term mental impairment does not include
alcoholism or drug addiction and does not include any mental
impairment, disease, or defect that has been asserted by the
individual claiming the preference as a defense to any
criminal charge.

~t7%(5) "Position” means a permanent or seasonal
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pogition as defined in 2-18-101 for a state position or a
similar permanent or seasonal position with a public
employer other than the state. i{owever, the term does not
include:

{a) a temporary position as defined in 2-18-101 for a
State position or similar temporary position with a public
employer other than the state:

{b) a state or local elected official;

{c) employment as an elected official's immediate
secretary, legal adviscr, court reporter, or administrative,
legislative, or other immediate or first-line aide;

(d) appointment by an elected official to a body such
as a board, commission, committee, or council;

{e) appointment by an elected official to a public
office if the appointment is provided for by law;

(f) a department head appcintment by the governor or
an executive department head appeointment by a mayor, city
manager, county commissioner, or other chief administrative
or executive officer of a local government; or

(g) engagement as an independent contractor or
employment by an independent contractor.

tay(6) (a) “"Public employer" means:

{i) any department, office, board, bureau, commission,
agency, or other instrumentality of the executive, judicial,

or legislative branch of the government of the state of

-14-
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Montana; and

{ii) any county, city, or town.

(b) The term does not include a school district, a
vocational-technical center or program, a community college,
the board of regents of higher education, the Montana
university system, a speclal purpose district, an authority,
or any political subdivision o©f the state other than a
county, city, or town.

+9¥(7) "Substantially equal gqualifications" means the
qualifications of two or more persons among whom the public
employer cannct make a reasonable determination that the
gualifications held by one person are significantly better
suited for the position than the gualifications held by the
other persons.

ti6¥-¢ai-Veteran!-means-a-person-who-

tty--served--on--active——-duty—-during-—time--of--war-or
deciared-national-emergency-er-in-a-campaign--ecr--expedition
for--which--a~--campatgn--badge--was-authorirzed-by-the-tntrted
States-congress-or-the-tnited-States-department-of--defenser
and

ttty-has--been--separated-—-from--service--by-—honorabie
discharges

tb}-—Fhe-term-does-not-incinde-a-retired-member—-of--the
United--States-armed-forces-who-is-eligible-for-or-receiving

a-miltitary-retirement-atiowance-based-en-iength--of--service
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and--does—-net-—include-any-other-retired-member-of-a-publte
tetirement—system;»except—sccia}—security;—hhat—is—:upported
in-whele-or-in-part-by-tax-revenuess
fity-tWar-or-dectared-nationat-emergency-meanss
t&y--Wortd-War-Iz--beginning--on--Aprit--67--1%17;--and
ending—on—Hcvemberwi}7—i9187—beth—dates—inc}usiver
tbi--Weritd--War--II;-beginning-on-Becember-#7-1%47-and
ending-sn-pecembar-31;-1946;-both-dates—inckusives
tey--the--Korean-—-confitectr--mititary—-expedition;—-or
pelice-—actions—-beginntng--on--June-237-19507-and-ending-on
January-31;-1955;-both-dates~inciusiver-and
tdy--the—Vietnam-conflict;-beginning-on—-Aagust-57-19647
and-ending-on-May-7;-19757-both-dates-inctustves"
Section 11. section 39-30-201, MCA, is amended to
read:
"39-30-201. Employment preference in initial hiring.
(1) (a) Except as provided in 1¢-2-402, in an initial hiring
for a position, if a job applicant who 1is a veteran;
disabted--veeeran; handicapped persony or eligible spouse
meets the eligibility requirements contained in 39-30-202
and claims a preference as reqguired by 39-30-206, a public
employer shall hire the applicant over any other applicant
with substantially equal qualifications who is not a
preference eligible applicant.

{b) In an initial hiring, a public¢ employer shall hire

_16‘
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a disabled-veteran-sr handicapped perscn over any other
preference eligible applicant with substantially egual
gqualifications.

(2) The employment preterence provided for in
subsection (1) dces not apply to a personnel action
described in subsection-+53tby-sf 39-30-103(3)(b) or to any
other personnel action that is not an initial hiring,"

Section 12. Section 39-30-202, MCA, is amended to
read: -

"39-30-202, Eligibility regquirements. VHO———Vetetﬂnr
disabted--veterany An eligible spouse; or handicapped person
is not entitled to receive employment preference as provided
in 39-30-201 unless:

(1) he ;s a United States citizen;

{2) he has resided continucusly in the state for at
least 1 year immediately before applying for employment;

(3) if applying for municipal or county employment, he
has resided for at least 30 days immediately before applying
for employment in the city, town, or county in which
employment is sought; and

{4) he meets those requirements considered necessary
by a public employer to successfully perform the essential
duties of the position for which he is applying."

Section 13. Section 39-30-203, MCA, is amended to

read:

-17-
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*39-30-203. Duration of preference. Subject to
39-30-202%,

+3¥ a handicapped persony-the or eligible spouse ef--na
handicapped-person-as-described-in-subsection-¢3¥tby¢iity-of
39-38-363;-—eg--dranbled-veterany-or-the-spounse-of-a-drsabied
veteran-as-described-itn-subsectron-—-+3ytbitty-—-o0£--39-36-103
qualifies for employment preference as long as the disabling
condition existst.

t2y--a--veteran;--as-defined-in-39-39-1837-who-ts-not-a
disabled-veteran;-as-defined--1n--39-30-1837--quaiifies——far
empioyment—-preference-for-no-ienger-vhan-1i5-yeara-foriowing
separation-from-service--or—-for--no--ienger—-than--5--years
foltewing-Becember-207-19837-whiehever—ias-tater<

$33--the--surviving-speuse-af-a-veteran-as-described-in
subsection—t3ytay--aof--39-38-3103--quatrifies--for--emptoyment
preference--for-as-ieng-aa-the-spounse-remains-unmarrieds-and

t4}--the-spouse-of-a--persan--described--itp-—subsection
+3ytbyfitd--0f-39-30-103-quatifiea-for-employment-preference
for-as-long-as-the-person-rs-missing-tn-action-or—-a-priaoner
of-wars"

Section 14. section 39-30-207, MCA, is amended to
read:

"39-30-207. Enforcement of preference. (1) An
applicant who believes he has not been accorded his rights

under this chapter may, within 10 days of receipt of the

‘18_
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notice of the hiring decision provided for in 39-30-206,
submit to the public employer a written reguest for an
explanation of the public employer's hiring decision. Within
15 days of receipt of the request, the public employer shall
give the applicant a written explanation.

{2) The applicant may, within 90 days after receipt of
notice of the hiring decision, file a petition in the
district court in the county in which his application was
received by the public employer. The petition must state
facts whieh that on their face entitle the applicant to an
employment preference.

(3) (a}) Upon filing of the petition, the court shall
order the public employer to appear in court at a specified
time not less than 10 or more than 30 days after the day the
petition was filed and show cause why the applicant was not
hired for the position. At the hearing, the public employer
has the burden of proving by a preponderance of the evidence
that the employer made a reasonable determination pursuant
to subseection-{9}-of 319-30-103(7}, and the applicant has the
burden of proving by a preponderance of the evidence that he
is a preference eligible applicant.

(by The time to appear provided in subsection (3)(a)
may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsection (3){a), the

court may, on mokion of cne of the parties or on stipulaticn
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of all of the parties, grant a continuance.

(¢} If the public employer does not carry its burden
of proof under subsection (3)(a) and the court has—-found
finds that the applicant is a preference eligible applicant,
the court shall order the public employer to reopen the
selection process for the position involved and shall grant
the applicant reascnable attorney fees and court costs. The
remedy provided by this section is the only remedy for a
violation of this chapter, and a court may not grant any
other relief in an action for violation of this chapter.

{4) Failure of an applicant to file a petition under
subsection (2) within 90 days bars the filing of a petition.
If a public employer fails to provide an explanation under
subsection (1)} within 15 days and a petiticn is filed under
subsection (2), the court shall order the public employer to
reopen the selection process.

{5} The Montana Rules of Civil Procedure apply to a
proceeding under this section to the extent that they do not

conflict with this section.”

Section 15. Section 49-2-405, MCA, is amended to read:

"49-2-405. Veterans' and handicapped persons’
enployment preference. The application of an employment

preference as provided for in [sections 1 through 6], Title

39, chapter 30, and 10-2-402 by a public employer as defined

in [section 1] and 39-30-103 may not be construed to
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constitute a violation of this chapter."

Section 16. Section 49-3-103, MCA, is amended to read:

*49-3-103. Permitted distinctions, (1) Nothing in this
chapter shatt--prohibit prohibits any public or private
employer:

{a) from enforcing a differentiation based on marital
status, age, or physical or mental handicap when based on a
bona Eide occupational gualification reasonably necessary to
the normal operation of the particular business or where the
differentiation is based on reasonable factors other than
age;

(b) from observing the terms of a bona fide senicrity
system or any bona [ide employee benefit plan, such as a
retirement, pension, or insurance plan, whieh that is not a
subterfuge to evade the purposes of this chapter, except
that no-such an employee benefit plan shkail may not excuse
the failure to hire any individual; or

{(c) from discharging or otherwise disciplining an
individual for good cause.

{2) The application of an employment preference as

provided for in [sections 1 through 6), Title 39, chapter

30, and 10-2-402 by a public employer as defined in [section
1} and 39-30-103 may not be construed to constitute a

violation of this chapter."

NEW SECTION. Section 17. Extension of authority. Any

-21-
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rules on the subject of the

is extended to the provisions of

-End-

-22—



S51st Leéislaﬁure LC 1099/01

APPROVED BY COMMITTEE
ON STATE ADMINISTRATION

2 B
A Pe R AP

is TO CERTt!N POfs;

7 RETENTION SCTIONS "IN /FOHCE; ELIMINATING THE
d ﬁkn&msm PREFERENCE PROVIDED TO VETERANS AND THEIR

9 ELIGIBLE SPOUSES UNDER THE MONTANA VETERANS' AND HANDICAPPED
10 PERSONS' EMPLOYMENT PREFERENCE ACT; AND AMENDING SECTIONS
11 10-2-402, 39-30-101 THROUGH 139-30-103, 39-30-201 THROUGH

12 39-30-203, 39-30-207, 49-2-405, AND 49-3-103, MCA."

13

14 STATEMENT OF INTENT

15 A statement of intent is reqguired £or this bill because

16 [section 6] requires the department of administration to

17 adopt rules to implement [sections 1 through §]. The

18 legislature intends the rules to adequately provide for the

19 administration of the point preference provided for in

20 [section 2] and the retention preference provided for in

21 [section 5], but to include only those rules that are
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10-2-402, 39-30-101 THROUGH 39-30-103, 39-30-201 THROUGH
33-30-203, 39-30-207, 49-2-405, AND 49-3-103, MCA."

STATEMENT OF INTENT

A statement of intent is required for this bill because
[section 6] requlres the department of administration to
adopt rules to implement ({sections 1 through 5!. The
legislature intends the rules to adequately provide for the
administration of the point preference provided for in
[section 2} and the retention preference provided for in
{section 5], but to include only those rules that are
reasonably necessary.

It is the desire of the legislature that the department
take all necessary steps in formulating, proposing, and

adopting rules to ensure that the public, particularly those
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SENATE STANDING COMMITTEE REPORT
March 23, 198%

MR. PRESIDENT:

We, your comnittee on Labor and Employment Relations, having had
under consideration HB 7@ (third reading copy -- blue),
respectfully report that HB 700 be amended and as so amended be
concurred in:

Sponsor: Pavlovich (Nathe)

1. Page 22.

Following: line 3

Insert: "NEW SECTION. Section 18. Severability. If a part of
[this act] is invalid, all valid parts that are severable from the
invalid part remain in effect. If a part of [this act] is invalid
in one or more of its applications, the part remains in effect in
all wvalid applications that are severable from the invalid
applications.”

AND AS AMENDED BE CORCURRED IN

Signed: /M_”

Gary C. Aklestad, Chairman

Statement of Intent adopted.

SENATE
He 70
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1 HOUSE BILL NO. 700 1 [section 5], but to include only those rules that are
2 INTRODUCED BY PAVLOVICH, MANNING, VAUGHN, STIMATZ, LEE, 2 reasonably necessary.

k| ELLISON, CAMPBELL, PATTERSON, TVEIT, LYNCH, DEVLIN, NATHE, 3 It is the desire of the legislature that the department
4 WILLIAMS, JOHNSON, HAYNE, DRISCOLL, O'CONNELL, QUILICI, 4 take all necessary steps in formulating, proposing, and
5 MCCORMICK, THOMAS, SWIFT, BLOTKAMP, DAILY, MENAHAN, 5 adopting rules to ensure that the public, particularly those
6 GLASER, SWYSGOOD, NISBET, HARRINGTON, PHILLIPS, 6 persons and organizations that have shown past interest in
7 HANNAH, GIACOMETTO 7 the employment preference law, is afforded sufficient time
B 8 and opportunity to participate in the rulemaking procedure.
9 A BILL FOR AN ACT ENTITLED: "AN ACT GRANTING AN EMPLOYMENT 9 The department should give ample notice and hold necessary
10 PREFERENCE TO CERTAIN MILITARY VETERANS AND THEIR ELIGIBLE 10 hearings to ensure adequate public participation.

11 RELATIVES IN APPOINEMEN® INITIAL HIRING TO CERTAIN POSITIONS 11 Rules adopted by the department apply to both state and

12 AND IN RETENTION DURINC REDUCTIONS IN FORCE:; ELIMINATING THE 12 local government employers. In formulating its rules, the

13 EMPLOYMENT PREFERENCE PROVIDED TO VETERANS AND  THEIR 13 department should take this into consideration and adopt

14 ELIGIBLE SPOUSES UNDER THE MONTANA VETERANS' AND HANDICAPPED 14 rules that c¢an be used and applied by the broad spectrum of

15 PERSONS' EMPLOYMENT FPREFERENCE ACT; AND AMENDING SECTIONS 15 public employers.

16 10-2-402, 39-30-101 TﬁROUGH 39-30-103, 39-30-201 THROUGH 16

17 39-30-203, 39-30-207, 49-2-405, AND 49-3-103, MCA." 17 BE IT ENACTED BY THE LEGISLATJURE OF THE STATE OF MONTANA:

18 18 NEW SECTION. Section 1. Dpefinitions. For the purposes

19 STATEMENT OF INTENT 19 of [sections 1 through 6], the following definitions apply:
20 A statement of intent is required for this bill because 20 {1) "Active duty" means full-time duty with military

21 [section 6] requires the department of administration to 21 pay and allowances in the armed forces, except for training,

22 adopt rules to implement [sections 1 through 5). The 22 determining physical E£fitness, or service in the reserve or

23 legislature intends the rules to adequately provide for the 23 national guard.

24 administration of the point preference provided for in 24 (2) “Armed forces" means the United States:

25 [section 2] and the retention preference provided for in 25 {(a) army, navy, air force, marine corps, and coast

-2 HB 700
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guard; and

{b) merchant marine for service recognized by the
United States department of defense as active military
service for the purpese of laws administered by the veterans
administration.

(3) "Disabled veteran" means a person:

(a) whether or neot he is a veteran as defined in this
section, who was separated under honorable conditions from
active duty in the armed forces and has established the
present existence of a service-connected disability or is
receiving compensation, disability retirement benefits, or
pension because of a law administered by the veterans
administration or a military department; or

{b) who has received a purple heart medal.

{4) "EBEligible relative"™ means:

{a) the wunmarried surviving spouse of a veteran or
disabled wveteran;

(b) the spouse of a disabled veteran who is unable to
qualify for appcintment to a position;

{c) the mother of a veteran who lost his life under
honorable conditions while serving in the armed forces if:

(1) bher husband is totally and permanently disabled;
or

{ii) she is the widow of the father of the veteran and

has not remarried;
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(d) the mother of a service-connected permanently and
totally disabled veteran if:

{i) her husband is totally and permanently disabled;
or

(ii) she is the widow of the father of the veteran and
has not remarried.

{5) "Poslition” means a permanent, temporary, or
seascnal position as defined in 2-18-101 for a state
position or a similar permanent, temporary, or seasonal
positicon with a public employer other than the state. The
term does not include:

{a) a state or local elected office;

{b) appointment by an elected official to a body such
as a board, commission, committee, or council;

{c) appointment by an elected official to a public
office if the appointment is provided for by law:

(d) a department head appointment by the governor or
an executive department head appointment by a mayor, city
manager, county commissioner, or other chief administrative
or executive officer of a local government; or

(e) engagement as an independent contractor or
employment by an iadependent contractor.

{(6) "Public employer” means:

{(a) a department, office, board, bureau, commission,

agency, or other instrumentality of the executive,

—4- HB 700
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legislative, or judicial braaches of the government of this

Stakes.

% & unit of the Montana university system or a

ak-~technical center;
a-school‘dfétrict or community cocllege; and
- CONBRY, Mhky. Or town.

; *Scormd /pEocedure™ means a written test,

. #(ﬁupﬂhwﬁd-> oral ﬁitérview. performance test, or other

se)iﬂéiéﬁfpiocéﬁute or a combination of these procedures
that result in a numerical score to which percentage points
may be added.

. (8) "Under honorable conditions" means a discharge or
separation from active duty characterized by the armed
forces as under honorable conditions. The term includes
honarable discharges and general discharges but does not
include dishonorable discharges or other administrative
discharges characterized as other than honorable.

(9) "Veteran" means a person who was separated under
honorable conditions from active duty in the armed forces
after having served more than 180 consecutive days, other

thaa for training.

KEW SECTION. Section 2. Point preference IN INITIAL

HIRING for certain applicants. (1) Subject to the
restrictions in subsections (2) and (3), whenever a public

employer uses a scored procedure, an applicant for
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appsinement-to-a-pesieton AN INITIAL HIRING, AS DEFINED IN

35-30-103, must have added to his score the following
percentage points of the total possible points that may be
granted in the scored procedure:

{a) & percentage points if the applicant is a veteran;
and

{b) 10 percentage points if the applicant is a
disabled veteran or an eligible relative.

{2) A veteran, disabled veteran, or eligible relative
may not receive the percentage points provided for in
subsection (1) unless the person:

(a) is a United States citizen; and

(b} rteceived 70 or more percentage points of the total
possible points that may be granted in the scored procedure.

(3) A disabled veteran who receives 10 percentage
points under subsection (1)(b) may not receive an additional
5 percentage points under subsection (l)(a}).

NEW SECTION. Section 3. MNotice and claim of
preference. (1) A public employer shall, by posting or on
the application form, give notice of the point preference
provided in [section 2].

{2} A job applicant who believes he 1is eligible to
receive a point preference shall claim the preference in
writing before the time for filing applications for the

position involved has passed. Failure to make a timely

-6- HB 700
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preference claim for a position is a complete defense to an
action instituted by an applicant under [section 4} with
regard to that position.

(3} If an applicant for a position makes a timely
written preference claim, the public employer shall give
written notice of 1its hiring decision to the applicant

claiming preference,

NEW SECTION. Section 4. Enforcement of preference.
{1} An applicant who believes he is entitled to but has not
been given the point preference provided in [section 2] may,
within 30 days of receipt of the notice of the hiring
decision provided for in {section 3], submit to the public
employer a written request for an explanation of the public
employer's hiring decision. Within 15 days of receipt of the
request, the public employer shall give the applicant a
written explanation,

(2) After following the procedure described in
subsection (1), the applicant may, within 90 days after
receipt of notice of the hiring decision, file a petition in
the district court in the county in which his application
was received by the public employer. The petition must state
facts that on their face entitle the applicant to a point
preference.

{3) ({a) Upon filing of the petition, the court shall

order the public employer to appear in court at a specified
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time not less than 5 or more than 10 days after the day the
petition was filed and show cause why the applicant was not
hired for the position. At the hearing, the public employer
has the burden of proving by a preponderance of the evidence
that the employer applied the points under [section 2] and
made a reasonable hiring decision. The applicant has the
burden of proving by a preponderance of the evidence that he
is a preference eligible applicant.

{b) The time to appear provided in subsection (3}(a)
may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsection (3){a), the
court may, on motion of one of the parties or on stipulation
of all of the parties, grant a continuance.

{c} If the public employer does not carry its burden
of proof under subsectjon (3)(a} and the court finds that
the applicant is a preference eligible applicant, the court
shall order the public employer to comply with the
provisions of |[section 2]. In additicn, the court shall,
upon proper proof, grant an award of backpay, reasonable
attorney fees, and costs.

(4) Failure of an applicant to file a petition under
subsection {2) within 90 days bars the filing of a petition,
If a public employer fails to provide an explanation under
subsection (1} within 15 days and a petition is filed under

subsection (2), the court shall order the public employer to
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comply with the provisions of [section 2].

(5) The Montana Rules of Civil Procedure apply to a
proceeding under this section to the extent that they do not
conflict with this section.

NEW SECTION. Section 5. Retention during reduction in
force. (1) Subject to the restriction in subsections (2} and
(3), during a reduction in force, a public employer shaill
retain in a position:

{a) a veteran, disabled veteran, or eligible relative
whose performance has not been rated unacceptable under a
performance appraisal system over other employees with
similar job duties and qualifications and same length of
service; and

{(b) a disabled veteran with a service-connected
disability of 30% or more whose performance has not been
rated unacceptable under a performance appraisal system cver
other veterans, disabled veterans, and eligible relatives
with similar job duties and qualifications and same length
of service.

(2) An employee is not entitled to preference in
retention under subsection (1) unless he is a United States
citizen.

(3) The preference in retention under subsection (1)

does not apply to a position covered by a collective

bargaining agreement.
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NEW SECTION. Section 6. adoption of rules. The
department of administration shall adopt rules implementing
{sections 1 through 5j. The department's rules apply to all
local and state public employers.

Section 7. Section 10-2-402, MCA, is amended to read:

"10-2-402. Superintendent to be given veterans'
preference. In the selection of the superintendent of the
Montana veterans' home, the department of institutions shall
apply the preference granted to veterans and disabled

veterans under (section 2], but not the preference granted

to other personsy-by under [section 2] or Tirle 39, chapter

g."

Section B. section 39-30-101, MCA, is amended to read:

"39-30-101. Shert title. This chapter may be cited as
the "Montana Vekeranal-and Handicapped Persons' Employment
Preference Act"."

Section 9. Ssection 39-30-102, MCA, is amended to read:

*39-30-102. Purposes. The purposes of this chapter are
to recognize--veterans-and-disabled-veterans-for-service-to
their--eountryy recognize past empleoyment discrimination
against handicapped PErsoOnsy and facilitate the
habilitation, rehabilitation, and readjustment of veteranssy
disanted-veteranss;-and handicapped persons.”

Section 10. section 39-30-103, MCA, is amended to

read;

-10- HB 700
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"39-30-103, Definitions. For the purposes of this
chapter, the folliowing definitions apply:
ti}--tActive--dutyl-means-fuii-time-duty-other-than-for
tratning-tn-the-reguiar--components--cf--the--Untted--Statea
army;--atr-~-foreer--navys--marine-corps;-or-coast-guard-with
fuii-pay-and-altowanceas-Fhe-term-does-not--tnctude~—monkthiy
deiiis;—-summer——encampmentsr-—tnitial--trainingr--or--other
inactive-or-active~duty-for-tratning-in-the--naecional--guard
er-reserves:
{24--4Disabied-veterant!-means-—an-individaat;-whether-or
not-he-ts-a-vereran-as-defined-tn-this-sectidny-whos
tay-—-served-on-active-dutys
tb}--haa--been--separated--from--service--by--hanerable
discharge;-and
tey-—-suffers-a-service-connected-disabiiity--determined
by-—the--Bnited--States—-veterans-admintstration-te-be-36%-or
more~-disabiings
t33(1) "Eligible spouse" meanss
tay--the-unremarried-surviving-spouse-of-a-veteran—-who
died--whilte--on--active--duty-or-whose-death-rasutted-from-a
service-connecteéd-disabitityr-or
tb3} the spouse of=
fiy-—-a-disablted-veteran-determined-by-the-United-States
veterans-administration-to-~have--a--100%--service-connected

disabitity——whe--is--unrable-to-use—his-empitoyment-preference
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becayse-cf-~his-disabtiitys

tity-a-person-en-active-duty-determined-by--the—-Hnited
States--gevernment-—to-be-missisg-in-mction-sr-a-prisoner—ef
wars-or

t+itt+ a handicapped person determined by the department
of social and rehabilitation services to have a 100%
disability who is unable to use his employment preference
because of his disability.

{+47(2} “Handicapped person” means an individual
certified by the department of social and rehabilitation
gervices to have a physical or mental impalirment that
substantially limits one or more major life activities, such
as writing, seeing, hearing, speaking, or mobility, and
whieh that 1limits the individual's ability to obtain,
retain, or advance in employment.

£5¥(3) (a) "Initial hiring" means a perscnnel action
for which applications are solicited from outside the ranks
of the current employees of:

(i) a department, as defined in 2-15-102, for a
position within the executive branch;

(iit) a legislative agency, such as the consumer
counsel, environmental gquality council, office of the
legislative auditor, legislative council, or office of the
legislative fiscal analyst, for a position within the

legislative branch;
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(iii) a judicial agency, such as the cffice of supreme
court administrator, office of supreme court clerk, state
law library, or similar office in a state district court for
a position within the judicial branch;

{(iv) a city or town for a municipal position, including
a city or municipal court position; and

(v} a county for a county position, including a
justice's court positien.

(b} A personnel action limited to current employees of
a specific public entity identified in subsections (a)(i)
through (a)(v) of this subsection ¢5% (3), current employees
in a reduction-in-force pool who have been laid off Efrom a
specific public entity identified 1in subsections {a}{(i)
through {a){v) of this subsection {5} (3), or current
participants in a federally authorized employment program is
not an jinitial hiring.

£63(4) {a) "Mental impairment" means:

{i)} suffering from a disability attributable to mental
retardation, cerebral palsy, epilepsy, autism, or any other
neurologically handicapping condition closely related to
mental retardation and requiring treatment similar to that
required by mentally retarded individuals; or

(ii) an organic or mental impairment that has
substantial adverse effects on an individual's cognitive or

volitional functions.
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{b) The term mental impairment does not include
alcoholism or drug addiction and does not include any mental
impairment, disease, or defect that has been asserted by the
individual claiming the opreference as a defense to any
criminal charge.

+7¥(5) "Position” means a permanent or seasonal
position as defined in 2-18-101 for a state position or a
similar permanent or seascnal position with a public
employer other than the state. However, the term does not
include:

fay a temporary position as defined in 2-18-101 for a
state position or similar temporary position with a public
employer other than the state;

(b) a state or local elected official;

(c) employment as an elected official's immediate
secretary, legal advisor, court reporter, or administrative,
legislative, or other immediate or first-line aide;

(d) appointment by an elected cofficial to a body such
as a board, commission, committee, or council;

{e) appointment by an elected official to a public
office if the appointment is provided for by law:

(f) a department head appointment by the governor or
an executive department head appointment by a mayor, city
manager, county commissioner, or other chief administrative

or executive officer of a local government; or
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(g} engagement as an independent contractor or
employment by an independent contractor.

+8¥(6) (a) “"Public employer” means:

(i} any department, office, board, bureau, commission,
agency, or other instrdmentality of the executive, judicial,
or legislative branch of the government of the state of
Montana; and

(ii) any county, city, cor town.

(b) The term does not include a school district, a
vocational-technical center or program, a community ccllege,
the board of regents of higher education, the Montana
university system, a special purpose district, an authority,
or any political subdivision of the state other than a
county, city, or town.

t93(7) "Substantially equal qualifications" means the
qualifications of two or more persons among whom the public
employer cannot make a reasonable determination that the
gqualifications held by one person are significantly better
suited for the position than the qualifications held by the
other persons.

t16y-{ta)-"Veteran!-means-a-person-who:

tty--served-on--aetive—-duty--during--time--of--war--eor
deciared~-natienal--emargency-ar-in-a-campaign-or-expeditien
for-which-a-ecampaign-badge--was--anthoerired--by--the--Hnited

States--congress—or-the-United-Statea-department-of-defense;
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and

tii)y-has--been--separated—-from-—service--by--honocrabie
discharges

tby—~-Fhe--rerm-does-—not-ineldde-a-retired-member-of-the
Hnited-States-armed-forees-whe-is-etigible-for-or--receiving
a--miticary--rettrement-altiowance-based-on-tength-of-service
and-does-net-ineciuvde-any-other-retired-member--of--a--pubtiec
secirement-system;—except-secial-seeurityy-—that-is-supporeted
in-whote-or-in-part-by-tax-revenuess

tiy-4Nar-or-deciared-nationat-emergency®-meanss

tay--Worid--War--I;--beginning--on--Aprii--63-1917;-and
ending-on-November-11;-1918;-both-dates-tnclusive;

tby—-World-War-ii;-beginning-on-December-7;--i54i;-—and
ending-on-Becember-3t;-3¥9467-bath-dates-itnctustve;

tey--the--Korean--canfitety;—-mititary--axpeditions--or
petice~actiony-beginning-on-dune-27;--19507-~and--ending--on
danuary—-3+7-19557-both-dates-tnetusiver-and

tdi--the-Vtetnam-cenfitets-beginning-on-August-57-1596é5
and-ending-on-May-7;-1975;-both-dates—inectusives"

Section 11. sgection 39-30-201, MCA, is amended to
read:

*39-30-201. Employment preference in initial hiring.
{1} (a) Except as provided in 10-2-402, in an initial hiring
for a position, if a job applicant who is a veterany

disabied-veteran; handicapped persony or eligible spouse
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meets the eligibility requirements contained in 39-30-202
and claims a preference as required by 39-30-206, a public
employer shall hire the applicant over any other applicant
with substantially equal gqualifications who 1is not a
preference eligible applicant.

(b} In an initial hiring, a public employer shall hire
a disabied--veteran--or handicapped person over any other
preference eligible applicant with substantially equal
gualifications.

(2} The employment preference provided for in
subsection (1) does not apply to a perscnnel action
described in sohaectieon-{5)tbYy-of 39-30-103(3)(b) or to any
other personnel action that is not an initial hiring."

Section 12. sSection 39-30-202, MCA, is amended to
read:

"39-30-202. Eligibility requirements. No--veeerany
disabled-veterany An eligible spousery or handicapped person
is not entitled to receive employment preference as provided
in 39-30-20) unless:

{l1) he is a United States citizen;

(2) he has regided continuously in the state for at
least 1 year immediately before applying for employment;

(3) 1if applying for municipal or county employment, he
has resided for at least 30 days immediately before applying

for employment in the city, town, or county in which
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employment is sought; and

(4) he meets those reguirements considered necessary
by a public employer to successfully perform the essential
duties of the position for which he is applying.”

Section 13. Section 39-30-203, MCA, is amended to
read:

"39-30-203. Duration of preference. Subject to
39-30-202%,

tt¥¥ a handicapped perscny-the or eligible spouse of-a
nandieapped-persen-as-described-in-sobsectton-t3ytbytitty-of
39-30-1903;-a-disabled-veterany-or-the-spouse-of--a--disabied
veteran--as--described——in-subsection-{3}tbi{ti)-o£-~39-30-283
qualifies for employment preference as long as the disabling
condition exists;.

{24--a-vaterany-as-defined-+n-39-36-1837-who-ts-—net--a
disabled--veterany--as--defined--in-353-38-1683; quatrfires-for
empioyment-preference-for-no-1anger-than-15-years--fotirowing
separation--from--service--or--for--no--longer-—-than-5-years
fortowing-bBecembar-28;-19B37-whichever-is-taters

+31—-the-surviving-spouse-of-a-veteran-as-described——in
snbaection--t3ytay-—-of--39-36-163--gquatifies--for-empltoyment
preference-for-as-tong-as-the-spouse-remarns—unmarried;--and

t4y--the--spouse--of--a--person-described-tn-subsection
t33tbytiir-0£-39-38-163-quatifites-for-employment--preference

for-as-isng-as-the-person-is-missing-in-action-er-a-prisener
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of-wars"

Section 14. section 39-30-207, MCA, is amended to
read:

*39-30-207. Enforcement of preference. (1) An
applicant who believes he has not been accorded his rights
under this chapter may, within 30 days of receipt of the
notice of the hiring decision provided for in 39-30-206,
submit to the public employer a written request for an
explanation of the public employer's hiring decision., Within
15 days of receipt of the request, the public employer shall
give the applicant a written explanation.

[2) The applicant may, within 90 days after receipt of
notice of the hiring decision, file a petition in the
district court in the county in which his application was
received by the public employer. The petition must state

facts whieh that on their face entitle the applicant to an

employment preference.

(3) (a) Upon filing of the petition, the court shall
order the public employer to appear in court at a specified
time not less than 10 or more than 30 days after the day the
petition was Eiled and show cause why the applicant was not
hired for the position. At the hearing, the public employer
has the burden of proving by a preponderance of the evidence
that the employer made a reasonable determinaticn pursuant

to subsection-{9)-o£f 39-30-103(7), and the applicant has the
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burden of proving by a preponderance of the evidence that he
is a preference eligible applicant.

(b) The time to appear provided in subsection (3)(a}
may be waived by stipulation of the parties. 1f a time to
appear has been specified pursuant to¢ subsection (3)(a)}, the
court may, on motion of one of the parties or on stipulation
of all of the parties, grant a continuance,

{(c) If the public employer does not carry its burden
of proof under subsection {3)(a) and the court has-feund
finds that the applicant is a preference eligible applicant,
the court shall order the public employer to reopen the
selection process for the position involved and shall grant
the applicant reasonable attorney fees and court costs, The
remedy provided by this section is the only remedy for a
violation of this chapter, and a court may not grant any
other relief in an action for viclation of this chapter.

(4) Failure of an applicant to file a petition under
subsection (2) within 90 days bars the filing of a petition,
If a public employer fails to provide an explanation under
subsection (1) within 15 days and a petition is filed unéer
subsection (2), the court shall order the public employer to
reopen the selection process.

(9) The Montana Rules of Civil Procedure apply to a
proceeding under this section to the extent that they do not

conflict with this section."
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Section 15. sSection 49-2-405, MCA, is amended to read:

"49-2-405. Veterans' and handicapped persons’
employment preference. The application of an employment

preference as provided for in [sections 1 through 6], Title

38, chapter 30, and 10-2-402 by a public employer as defined

in [section 1] and 39-30-103 may not be construed to

constitute a violation of this chapter.”

Section 168. Section 49-3-103, MCA, is amended to read:

"49-3-103, Permitted distinctions. (1) Nothing in this
chapter shaii--prohibit prohibits any public or private
employer:

{a) from enforcing a differentiation based on marital
status, age, or physical or mental handicap when based on a
bona fide occupational qualification reasonably necessary to
the normal operation of the particular business or where the
differentiation is based on reasonable factors other than
age;

{b) from observing the terms of a bona fide seniority
system or any bona fide employee benefit plan, such as a
retirement, pension, or insurance plan, which that is not a
subterfuge to evade the purposes of this chapter, except
that ne--such an employee benefit plan shat} may not excuse
the failure to hire any individual; or

{c) from dlscharging or otherwise disciplining an

individual for good cause.
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{2) The application of an employment preference as

provided for in [sections 1 through 6}, Title 139, chapter

30, and 10-2-402 by a public employer as defined in [section
11 and 39-30-103 may not be construed to constitute a
violation of this chapter."

NEW SECTION. Section 17. Extension of authority. Any
existing authcority to make rules on the subject of the
provisions of [this act] is extended toc the provisions of

[this act],

MEW SECTION. SECTION 18. SEVERABILITY. IF A PART OF

{THIS ACT]) IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE

FROM THE INVALID PART REMATIN TN EFFECT. IF A PART OF [THIS

ACT] I8 INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART

REMAINS 1IN EFFECT 1IN ALL VALID APPLICATIONS THAT ARE

SEVERABLE FROM THE INVALID APPLICATIONS.

-End~-
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Conference Committee
onh HOUSE BILL 700
Report No, 1, April 6, 1989

Page 1 of 1

Mr. Speaker:

We, your Conference Committee on HOUSE BILL 700 met and
considered: : '

House Bill 700 (reference copy =-- salmdn) in its entirety.

We recommend that HOUSE BILL 700 (réference éopy -~ salmon) be
amended as follows: |

Accept the Senate amendments (pink sheet) to House Bill 700.

And that this Conference Committee Report be adopted.

'For the House: _ _ For the Senate:

Sen. Larry T™yeit, Chairman

QD ool égu\lo\
Rep. Dorothy Bradley

gfgﬁﬁgggﬁi
ep. John Mercer

ADOPT

HB 700

REJECT



GOVERNOR'S &MENDMENTS
. TO HOUSE BILL 700
REFEREKCE COPY (AS. AMENQE')
Aprll 20, 1989 :

Title, line 17.

Following "MCA" o
Insert: "AND PROVIDING FOR A TERMINATION DATE"

Page 22
Following line 15 ﬂ
Insert., “NEW SECTION. Section 19. Termination date.

[This Act]} termxnates on July 1, 1991."
- =END-
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HOUSE BILL NG. 700
INTRODUCED BY PAVLOVICH, MANNING, VAUGHN, STIMATZ, LEE,
ELLISON, CAMPBELL, PATTERSON, TVEIT, LYNCH, DEVLIN, NATHE,
WILLIAMS, JOHNSON, HAYNE, DRISCOLL, O'CONNELL, QUILICI,
MCCORMICK, THOMAS, SWIFT, BLOTKAMP, DAILY, MENAHAN,
GLASER, SWYSGOOD, NISBET, HARRINGTON, PHILLIPS,

HANNAH, GIACOMETTO

A BILL FOR AN ACT ENTITLED: "AN ACT GRANTING AN EMPLOYMENT
PREFERENCE T¢ CERTAIN MILITARY VETERANS AND THEIR ELIGIBLE
RELATIVES IN APPG*HTQEN? INITIAL HIRING TO CERTAIN POSITIONS
AND IN RETENTION DURING REDUCTIONS IN FORCE; ELIMINATING THE
EMPLOYMENT PREFERENCE PROVIDED TO VETERANS AND THEIR
ELIGIBLE SPOUSES UNDER THE MONTANA VETERANS' AND HANDICAPPED
PERSONS' EMPLOYMENT PREFERENCE ACT; ANP AMENDING SECTIONS
10-2-402, 39-30-101 THROUGH 39%-30-103, 39-30-201 THROUGH
39-30-203, 39-30-207, 49-2-405, AND 49-3-103, MCA; AND
PROVIDING A TERMINATIQN DATE."

STATEMENT OF INTENT
B statement of intent is required for this bill because
[section 6] requires the department of administration to
adopt rules to implement ([sections 1 through 5], The
legislature intends the rules to adequately provide for the

administration of the point preference provided for in
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[section 2] and the retention preference provided for in
[section 5], but to include only those rules that are
reasonably necessary.

It is the Qesire of the legislature that the department
take all necessary steps in formulating, propesing, and
adopting rules to ensure that the public, particularly those
persons and organizations that have shown past interest in
the employment preference law, is afforded sufficient time
and opportunity to participate in the rulemaking procedure.
The department should give ample notice and hold necessary
hearings to ensure adeguate public participation.

Rules adopted by the department apply to both state and
local government employers. In formulating its rules, the
department should take this into consideration and adopt
rules that can be used and applied by the broad spectrum of

public employers.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Definitions. For the purposes
of {sections 1 through 6}, the following definitions apply:
{1} "Active duty” means full-time duty with military
pay and allowances in the armed forces, except for training,
determining physical fitness, or service in the reserve or
national guard.
(2) “"Armed forces" means the United States:
~2- HB 700
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{a) army, navy, air Eorce, marine corps, and coast
guard; and

{b}) merchant marine for service recognized by the
United States department of defense as active military
service for the purpose of laws administered by the weterans
administration.

{3} "Disabled veteran" means a person:

{a} whether or not he is a veteran as defined in this
section, who was separated under honorable conditions from
active duty in the armed forces and has established the
present existence of a service-connected disability or is
receiving compensation, disability retirement benefits, or
pension because of a law administered by the veterans
administration or a military department; or

(b) who has received a ﬁurple heart medal.

(4) "Eligible relative" means:

(a) the unmarried surviving spouse of a veteran or
disabled veteran;

{b) the spouse of a disabled veteran who is unable to
qualify for appointment to a position:

{c) the mother of a veteran who lost his life wunder
honorable coonditions while serving in the armed forces if:

(i) her husband is totally and permanently disabled;

{ii) she is the widow of the father of the veteran and
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has not remarried;
(d) the mother of a service-connected permanently and
totally disabled veteran if:

(i) her husband is totally and permanently disabled;

{ii) she is the widow of the father of the veteran and
has not remarried.

{5) "Position" means a permanent, temporary. oOr
seasonal position as defined in 2-18-101 for a state
position or a similar permanent, temporary, Ot seasonal
position with a public employer other than the state. The
term does not include:

(a) a state or local elected office;

{b) appointment by an elected official to a body such
as a board, commission, committee, or council;

(c) appcintment by an elected official teo a public
office if the appointment is provided for by law;

(d) a department head appointment by the governor or
an executive department head appointment by a mayor, city
manager, county commissioner, or other chief administrative
or executive officer of a local government; or

(e} engagement as an independent contractor or
employment by an independent contractor.

(6) "Public employer" means:

(a) a department, office, board, bureau, commission,
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employer uses a scored procedure, an applicant for

appeintment--to--a-positien AN INITIAL HIRING, AS DEFINED IN

39-30-103, must have added to his score the following
percentage points of the total possible peoints that may be
granted in the scored procedure:

{a) 5 percentage peoints if the applicant is a veteran;
and

(b) 10 percentage points if the applicant is a
disabled veteran or an eligible relative.

(2) A veteran, disabled veteran, or eligible relative
may not receive the percentage points provided for 1in
subsection (1) unless the person:

(a) 1is a United States citizen; and

{b) received 70 or more percentage points of the total
possible points that may be granted in the scored procedure.

{3} A disabled veteran who receives 10 percentage
peints under subsection {1)(b) may not receive an additicnal
5 percentage points under subsection (lj(a).

NEW SECTION. Section 3. nNotice and claim of
preference. (l) A public employer shall, by posting or on
the application form, give notice of the point preference
provided in [section 27.

{2) A job applicant who believes he is eligible to
receive a point preference shall claim the preference 1in

writing before the time for filing applications for the
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agency, or other instrumentality of the executive,
legislative, or judicial branches of the government of this
state;

() a unit of the Montana wuniversity system or a
vocational-technical center;

{e) a school district or community college; and

(d) a county, city, or town.

(7Y *Scored procedure® means a written test,
structured oral interview, performance test, or other
selection procedure or a combination of these procedures
that result in a numerical score to which percentage

points
may be added.

{(8) "Under honorable conditions" means a discharge or
separation from active duty characterized by the armed
forces as under honorable conditions. The term includes
honorable discharges and general discharges but does not
include dishonorable discharges or other administrative
discharges characterized as other than honorable.

{9) "Veteran" means a person who was separated under
honorable conditions from active duty in the armed forces
after having served more than 180 consecutive days, other
than for training.

NEW SECTION. Section 2. Ppoint preference IN INTITIAL
HIRING for certain applicants, (1} Subject to the

restrictions in subsections {(2) and (3), whenever a public

Ta- HB 700
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position involved has passed. Failure to make a timely
preference claim for a position is a complete defense to an
action instituted by an applicant under [sgecticn 4] with
regard to that position.

(3) If an applicant for a position makes a timely
written preference claim, the public employer shall give
written notice of 1ts hiring decision to the applicant
claiming preference,

NEW SECTION. Section 4. Enforcement of preference.
(1) An applicant who believes he is entitled to but has not
been given the paint preference provided in [section 2] may,
within 30 days of receipt of the notice of the hiring
decision provided for in [section 3], submit to the public
employer a written request for an explanation of the public
employer's hiring decision. Within 1% days of receipt of the
request, the public employer shall qgive the applicant a
written explanation,

(2) After following the procedure described in
subsection (1), the applicant may, within 30 days after
receipt of notice of the hiring decision, file a petition in
the district court in the county in which his application
was received by the public employer. The petition must state
facts that on their face entitle the applicant to a point
preference.

(3) {a) Upon filing of the petition, the c¢court shall
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order the public employer to appear in court at a specified
time not less than 5 or more than 10 days after the day the
petition was filed and show cause why the applicant was not
hired for the position. At the hearing, the public employer
has the burden of proving by a preponderance of the evidence
that the employer applied the points under {section 2] and
made a reasonable hiring decision. The applicant has the
burden of proving by a preponderance of the evidence that he
is a preference eligible applicant.

{b) The time to appear provided in subsection {3}(a}
may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsection (3j)(a), the
court may, on moticn of one of the parties or on stipulation
of all of the parties, grant a continuance.

(¢} IE the public employer does not carry its burden
of procf under subsection {3}(a) and the court finds that
the applicant is a preference eligible applicant, the court
shall order the public employer to comply withl the
provisions of [section 2]. In addition, the court shall,
upon proper proof, grant an award of backpay, reasonable
attorney fees, and costs,

{4) Failure of an applicant to file a petition under
subsection (2} within 90 days bars the filing of a petition.
If a public employer fails to provide an explanation under

subsection (1) within 15 days and a petition is filed wunder
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subsecticn (2), the court shall crder the public employer to
comply with the provisions of [section 2].

{S) The Montana Rules of Civil Procedure apply to a
proceeding under this section to the extent that they do not

confliet with this section.

MEW SECTION. Section 5. Retention during reduction in
force. (1) Subject to the restriction in subsections {2} and
(3), during a reduction in Force, a public employer shall
retain in a position:

(a) a veteran, disabled veteran, or eligible relative
whose performance has not been rated unacceptable under a
performance appraisal system over other employees with
similar job duties and qualifications and same length of
service;: and

(by a disabled yveteran with a service-connected
disability of 30% or more whose performance has not been
rated unacceptable under a performance appraisal system over
other veterans, disabled veterans, and eligible relatives
with similar job duties and qualifications and same length
of service.

(2) An enmployee is not entitled to preference in
retention under subsection (1) unless he is a United Srates
citizen.

(3} The preference in retention under subsection (1)

does not apply to a position covered by a collective
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bargaining agreement.

NEW SECTION. Section 6. Adoption of rules. The
department of administraticon shall adopt rules implementing
[sections 1 through 5}. The departmeat's rules apply tec all
leccal and state public employers.

Section 7. section 10-2-402, MCA, is amended to read:

"10-2-402, Superintendent to be given veterans'
preference. In the selection of the superintendent of the
Montana veterans' home, the department of instituticons shall
apply the preference granted tc veterans and disabled

veterans under [section 2], but not the preference granted

to other personsy-by under [section 2] or Title 39, chapter

30."

Section 8. sSection 39-30-101, MCA, is amended to read:

"39-30-101. Short title. This chapter may be cited as
the "Montana Veteranz!l-and Handicapped Perscns’' Employment
Preference Act"."

Section 9. sSection 39-30-102, MCA, is amended to read:

"39-30-102. Purposes. The purposes of this chapter are
to fecognize-veterans-and-disabled-veteranas-for--service--to
thetr--eountrys recognize past employment discrimination
against handicapped personsy and facilitate the
habilitation, rehabilitation, and readjustment of veterans;

disabled-veterans;-and handicapped persons.”

Section 10, section 39-30-103, MCA, is amended to
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read:

"39-30-103. Definitions. For the purposes of this
chapter, the following definitions apply:

tiy--tActive-dutyt-means-fuil-time-dury-ather-chan--for
training--in--the--regular-—-components-—-of-the-United-States
armyr>-atr-forcer;-navy;-marine-corpsy--or--ccast--guard--with
futi--pay--and-atiowancea--Phe-term-deces-noe-inciude-monthiy
drilis;--summer--encampments;--tnitttat--training;--or--other
tnective--or--active-dury-for-training-in-the-natienai-quard
or-reserves:

t2y--UDisahied-vererant -means-an-individualt; -whether-or
not-he-ts-a-vetaran-as-defined-in-this-sectionrs-whos

tay--sarved-sn-petive-datys

tby--has--been--separated--£frem--service--by--honarabte
discharge;-and

fey-—suffers--a-service-connected-disabiitty-determined
by-the-United-States-veterans-admintstration-to-—be--38%--or
more—diaabitng<

t33(1) "Eligible spouse" meanss

tay--the--unremarried-sorviving-spocse-gf-a-veteran-who
dted-white-on-active-duty-¢r-whose--death--resnited-—£€rom--n
service-connecsted-disabitieyr-or

tby the spouse of=

fi?-—n-&#sab}ed-veberanAdetermined—by—the—ﬂaited~States

vetarans—-administration--to--have--a-i1ff%-service-connacted
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disability-who-its-unable-te-use--his--empitoymene--preference
because-of-his-disabitieys;

tity-a--person--sn-active-duty-determined-by-the-Hnited
States—qovernment—ea-be—missingAin—acticn—or—a——priaoner——of
war;-or

ti4t} a handicapped perscon determined by the department
of social and rehabilitation services to have a 100%
disability who is unable to use his employment preference
because of his disability.

+41{2) “"Handicapped person" means an individual
certified by the department of social and rehabilitation
services to have a physical or mental impairment that
substantially limits one or more major life activities, such
as writing, seeing, hearing, speaking, or mobility, and
whieh that limits the individual's ability to obtain,
retain, or advance in employment.

£55(3) (a) "Initial hiring" means a persoconnel action
for which applications are solicited from ocutside the ranks
of the current emplicyees of:

(i) a department, as defined in 2-15-102, for a
position within the executive branch;

(ii) a legislative agency, such as the consumer
counsel, environmental guality council, office of the
legislative auditor, legisiative council, or office of the

legislative fiscal analyst, for a position within the
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legislative branch;

{iiiy) a Jjudicial agency, such as the office of supreme
court administrator, office of supreme court clerk, state
law library, or similar office in a state district court for
a position within the judicial branch;

{iv) a city or town for a municipal peosition, including
a city or municipal court position: and

(v) a county £for a county position, including a
justice's court pesition.

{b) A perscnnel action limited to current emplayees of
a specific public entity identified in subsections (a)(i)
through {(a)({v) of this gsubsection +5% {3}, current employees
in a reduction-in-force pool who have been laid off from a
specific public entity identified in subsections (a)(i)
through (a)(v) of this subsection +5% (3), or current
participants in a federally authorized employment program is
not an initial hiring.

t6¥(4) (a) "Mental impairment"” means:

(i) suffering from a disability attributable to mentail
retardation, cerebral palsy, epilepsy, autism, or any other
neurologically handicapping condition closely related to
mental retardation and requiring treatment similar to that
required by mentally retarded individuals; or

(ii) an organic or mental impairment that has

substantial adverse effects on an individual's cognitive or
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velitional functions.

{(b) The term mental impairment does not include
alcoholism or drug addiction and does not include any mental
impairment, disease, or defect that has been asserted by the
individual claiming the preference as a defense to any
criminal charge.

+73(5) “Position" means a permanent or seasaonal
position as defined in 2-18-101 for a state position or a
similar permanent or seasonal position with a public
employer other than the state. Hcwever, the term does not
include:

{a) a temporary position as defined in 2-18-101 for a
state position or similar temporary position with a public
employer other than the state;

(b) a state or local elected cofficial;

(¢} employment as an elected official's immediate
secretary, legal advisor, court reporter, or administrative,
legislative, or other immediate or first-line aide:

{d} appcintment by an elected official tc a body such
as a board, commission, committee, or council;

{e} appointment by an elected official tc a public
office if the appointment is provided for by law;

(f) a department head appointment by the governor or
an executive department head appointment by a mayor, city

manager, county commissioner, or other chief administrative
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or executive officer of a local government; or

{g) engagement as an independent contractor or
employment by an independent contractor.

+8¥(6) (a) “Public employer"” means:

(i) any department, coffice, board, bureau, commissiocn,
agency, or other instrumentality of the executive, judicial,
or legislative branch of the government of the state of
Montana; and

(ii) any county, city, or town.

{(b) The term does not include a schoecl district, a
vocational-technical center or program, a community college,
the board of regents of higher education, the Montana
university system, a special purpose district, an authority.
or any political subdivision of the state other than a
county, city, or town.

t934(7) "Substantially equal gualifications" means the
gualifications of two or more persons among whom the public
employer cannot make a reasonable determinaticon that the
qualifications held by one person are significantly better
suited for the position than the gualifications held by the
other persons.

fi@8r-tal-“VYeteran®-means-a-persen-whos

ti1}--served--on--active——duty--during--time--of--war-or
decliared-nationat-emergency-or-in-a-campargn--or—-expedition

for——which-—a--campaign--badge--was-authorized-by-the-Bnited
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States-congress-or-the-gnited-Seates-deparement-of--defenser
and

tiit}-has--been--separaced--from--service--by~~honorabie
discharges

tby--Fhe-term-does-—nat-incinde-a-recired-member-of--the
United--Scates-armed-forces-who-is-eltgibte-for-or-recetving
a-miticary-retirement-atiowance-based-en-tength--of-~service
and--dees--not--inctude-any-other-retired-member-of-a-pubiie
retitement-syatem;-except-seciat-securityr-that-ts-supported
tn-whete-or-tn-part-by-tax-revenuess

tity-"War-or-deciared-national-emergencyl-means-

tay--Wortd-Wer-i;--baginntng--en--Aprit--67--+5:?7-~and
ending-on-November-11;-39¥87-both-dates-tnetusives

tbY--World--War--If;-beginning-an-Becember-37~294t;-and
ending-on-Becember-31;-315%467-both-datas-ineinsives

tey-——the—-Kerean--canfriety-—-mittbary--expedition;———or
police--actions--beginning--en--dune-237-19568+-and-ending-eon
January-317-1955;-both-dates~inctusiver;-and

tdy--che-¥ietnam-conflricty-beginning-on-August-5;-1964;
and-ending-en-May-77-19757-both-dates-tnctustves"

Section 11. Section 39-30-201, MCA, is amended to
read:

*39-36-201. Employment preference in initial hiring.
(1) (a) Except as provided in 10-2-402, in an initial hiring

for a position, if a job applicant who is a weteransy

-16- HB 700



10
11
12
13
14
15
16
i7
18
19
20
21
22
23
24

25

HB 0700,03

disabled--veterany handicapped persony or eligible spouse
meets the eligibility requirements contained in 39-30-202
and claims a preference as required by 39-30-206, a public
employer shall hire the applicant over any other’ applicant
with substantially equal qualifications who 1is not a
preference eligible applicant.

(b) In an initial hiring, a public employer shall hire
a dissbied-veteran-or handicapped person over any other
preference eligible applicant with substantially equal
qualifications.

{2) The employment preference provided for in
subsection (1} does not apply to a personnel action
described in subsection—t53tby-of 33-30-103(3)(b) or to any
other personnel acticn that is not an initial hiring."

Section 12. Section 39-30-202, MCA, is amended to
read:

"39-30-202. Eligibility requirements. No---vetevran;
disabiad--veteran; An eligible spouses or handicapped person
is pot entitled to receive employment preference as provided
in 39-30-201 unless:

{1} he is a United States citizen;

{2) he has resided continucusly in the state for at
least 1 year immediately before applying for employment;

{3} 1if applying for municipal or county employment, he

has resided for at least 30 days immediately before applying
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for employment in the city, town, or county in which
employment is sought; and

(4) he meets those reguirements considered necessary
by a public employer to successfully perform the essential
duties of the position for which he is applying.”

Section 13. sSection 39-30-203, MCA, is amended to
read:

"393-30-203. Duration of preference. Subject ta
39-30-202+,

t*y a handicapped persony-the or eligible spouse of--a
handicapped-person-as-described-in-subsection—t37tbititry-of
39-368-10837~--a--disabled-vereran;-ar-the-sponse-of-a-disabied
veteran-as-described-tn-subsection--t3y¢bytiy--0F--39-36-103
gualifies for employment preference as long as the disabling
condition existss.

+2)--a--veterany--as-defined-in-39-38-1835-who-its-not-a
disabied-vereran;-as-defined--itn--39-38-t837-—guatrifies—-for
emptoyment--preference-for-no-tenger-than-—i5-years-f3tiewing
separation-—feom—aervice—-or--for--no--tonger--than--5--years
fotriowing-Pecember-287-19837-whichever-ts-taters

{34 --the--surviving-spounse-of-a-veteran-as-described-in
subsection-{33tar--e£~-33-38-103--qualtiftes--for--empioymant
preference--for-as-rang-ms—the-spouse-rematns-—unmarried;-and

t4¥--the-spounse-of-a--person--described-—in--subsecktion

t3¥tbytrt3--0f-39-30-183-quatifires-for-employmenc-preference
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Eor—ﬂa‘iong—as~the-person—is-mi:aing—in-action—cr—a—prisonar
cof-wars"

Section 14. section 39-30-207, McA, is amended to
read:

*39-30-207. Enforcement of preference. (1} An
applicant who believes he has not been accorded his rights
under this chapter may, within 30 days of receipt of the
notice of the hiring decision provided for in 39-30-206,
submit to the public employer a written request for an
explanation of the public employer's hiring decision. Within
15 days of receipt of the request, the public empioyer shall
give the applicant a written explanation.

(2) The applicant may, within 90 days after receipt of
notice of the hiring decision, Ffile a petition in the
district court in the county in which his application was
received by the public employer. The petition must state
facts which that on their face entitle the applicant to an
employment preference.

(3) {a) Upon filing of the petition, the court shall
order the public employer to appear in court at a specified
time not less than 10 or mere than 30 days after the day the
petition was filed and show cause why the applicant was not
hired for the position, At the hearing, the public employe}
has the burden of proving by a preponderarice of the evidence

that the employer made a reasonable determination pursuant
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to subseection-¢93y-of 39-30-103(7}, and the applicant has the
burden of proving by a preponderance of the evidence that he
is a preference eligible applicant.

(b) The time to appear provided in subsection (3}(a)
may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsection (3)(a), the
court may, on motion of one of the parties or on stipulation
of all of the parties, grant a continuance.

{c) If the public employer does not carry its burden
of proof under subsection (3)(a) and the court hmeas--fsand
finds that the applicant is a preference eligible applicant,
the court shall order the public employer to reopen the
selection process for the position involved and shall grant
the applicant reasonable attorney Eees and court costs. The
remedy provided by this section is the only remedy for a
viclation o©f this chapter, and a court may not grant any
other relief in an acticon for wviolation of this chapter.

{4) Failure of an applicant to file a petition under
subsection (2) within 30 days bars the filing of a petition.
If a public employer fails to provide an explanation under
subsection (1) within 15 days and a petition is filed under
subsection (2), the court shall order the pubiic employer to
reopen the selection process.

(5) The Montana Rules of Civil Procedure dpply to a

proceeding under this section to the externt that they do not
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conflict with this section."”
Section 15, Section 49-2-405, MCA, is amended to read:
"49-2-405. Veterans' and handicapped persons’

employment preference. The application o¢f an employment

preference as provided for in [sections 1 through 61, Title

19, chapter 30, and 10~-2-402 by a public employer as defined

in [section 11 and 39-30-103 may not be construed to

constitute a violation of this chapter.”

Section 16. secrion 49-3-103, MCA, is amended to read:

“49-3-103. Permitted distinctiens. (1) Nothing in this
chapter shati--prohibit prohibits any public or private
employer:

(a}) from enforcing a differentiation based on marital
status, age, or physical or mental handicap when based on a
bona fide occupaticnal qualification reasonably necessary to
the normal operation of the particular business or where the
difterentiation 1is based on reasonable factors other than
age;

(b) from cbserving the terms of a bona fide seniority
system or any bona fide emplcoyee benefit plan, such as a
retirement, pension, or insurance plan, which that is not a
subterfuge to evade the purposes of this chapter, except
that me-sweh an employee benefit plan shait may not excuse
the failure to hire any individual; or

{(c) from discharging or otherwise disciplining an

-21- HB 700

10

11

12

13

14

15

16

17

18

HB 0700/03

individual for good cause.

(2) The application of an employment preference as

provided for in (sections 1 through 6], Title 139, chapter

30, and 10-2-402 by a public employer as defined in [section
1] and 39-30-103 wmay not be construed te constitute a
violation of this chapter."

NEW SECTION. Section 17. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of

[this act].

New SecTION. SECTION 18. SEVERABILITY. IF A PART OF

[THIS ACT] IS5 INVALID, ALL VALID PARTS THAT ARE SEVERABLE

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS

ACT] IS INVALID IN ONE CR MORE OF ITS APPLICATIONS, THE PART

REMAINS 1IN EFFECT IN ALl VALID APPLICATIONS THAT ARE

SEVERABLE FROM THE_ TNVALTD APPLICATIONS.

NEW SECTION. SECTION 19. TERMINATION DATE. [THIS ACT]

TERMINATES JULY 1, 1991.

-End-
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