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@3_5_ BILL NO. gg 72
orimnm /é;%%cﬁg;b 162‘1?Agi

A BILL FOR AN ACT ENTITLED: "“AN ACT PROVIDING FOR A PATIENT

INTRADUCED BY

ASSURED COMPENSATION FUND BABOVE LOW PRIMARY LIMITS OF
INSURANCE, FOR THE PAYMENT OF MEDICAL LIABILITY CLAIMS
AGAINST PHYSICIANS WHO DELIVER BABIES; PROVIDING FOR THE
RETURN OF DOLLAR SAVINGS TO CRIGINAL CAPITALIZERS AND TO
PATIENTS WHO ARE INJURED IN THE MEDICAL SYSTEM; PROVIDING
FOR AN OBSTETRICAL ADVISORY COMMITTEE TC MAKE
RECOMMENDATIONS REGARDING OBSTETHICAL CARE; PROVIDING FOR
OBJECTIVE GUIDELINES FOR NONECONOMIC DAMAGES PROPORTIONATE
TO THE SEVERITY OF IKJURY OR THE LIFE EXPECTANCY OF THE
IKJURED PARTY; PROVIDING FOR VOLUNTARY ENTRY INTO BINDING
ARBITRATION PFOR OBSTETRICAL CLAIMS WITHOUT REGARD TO
NEGLIGENCE OF THE PHYSICIAN; PROVIDING FOR ADMINISTRATION BY
THE MONTANA MEDICAL LEGAL PANEL UNDER THE REIMBURSED
SUPERVISION OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES; PROVIDING FOR CAPITALIZATION BY A PREMIUM TAX ON
CASUALTY CARRIERS; AMENDING SECTIONS 27-6-105, 27-6-602,
33-10-102, AND 33-23-311, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE."

STATEMENT QF INTENT

A statement of intent is required for this bill because
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it delegates rulemaking authority to the department of
health and environmental sciences. This bill is intended to
expand the authority of the department and to authorize the
writing and adopting of rules in accordance with the Montana
Administrative Procedure Act to:

{1) qualify or disqualify physicians For participation
in the patient assured compensation fund; and

{2) facilitate the cocllection of assessments -and
charges for hospitals and participating physicians under the
Patient Assured Compensation Act. This bill is intended to
reimburse the department for the cost of writing and

adopting the rules.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. {Sections 1

through 26} may be cited as the "Patient Assured
Compensation Act™.

NEW SECTION. Section 2. Purpese and goals. (1) The
purpose of this legislation is to increase the availability
of obstetrical care and access Lo that care, especially in
rural areas of Montana, and to maintain the availability and
accessibility of obstetrical care in urban areas of Montana.

(2) The goals of this legislation are to:

{a) eliminate from the insurance system any excess

insurance money that may bw collected because of c¢omplex
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insurance and legal problems related to excess reserves,
excess profits, and the use of shared insurance data from
states other than Montana;

(b) require the pass through of savings to those who
bear the cost for the Patient Assured Compensation Act,
including the class of patients and claimants with injuries
received in the medical system;

{c) provide more full and fair compensation to
claimants than the current medical-insurance-legal system
does in cases involving physicians who deliver babies;

(d) provide in advance & reascnable calculation of the
actual amounts to be paid in obstetrics-related claims so
that the funds necessary to pay c¢laims can be properly
raised from those who pay for the claims to ensure that
damages do not increase exponentially:

(e) prﬁvide a funding mechanism that is broader than
the available base of funds from obstetricians and family
practitioners providing obstetric care by using sources that
have an interest in the maintenance of core industries in
rural areas and that have benefited from previous civil
justice reform legislation; and

(E) provide an immediate reduction in the total cost
of coverage for medical liability insurance for physicians

who deliver babies.

NEW SECTION. Section 3. tegislative findings. The
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legislature finds that:

{1) there has been an accelerating and .substantial
reduction in available obstetrical services in Montana,
especially in the rural areas, and this process is likely to
continue unless appropriate steps are taken;

{2) the reduction in obstetrical services constitutes
a statewide public health problem of a large magnitude and a
statewide economic problem of a severe nature;

{3) in addition to the direct 1loss of cobstetrical
services in rural areas of Montana, there have been and will
likely continue to be:

{a} broader adverse economic impacts to the hospitals
in those commynities, including the closure of some
hospitals with resulting adverse impacts on the communities
involved, that flow from a loss of a broad range of basic
medical services as physicians who deliver babies retire
early or leave the community;

(b) limitations on the availability and access to
obstetrical care in urban areas, especially among
lower—income women, brought about by increased pressures on
limited resources in urban areas from women in rural areas
who wish to obtain replacement obstetrical services;

{4) the impacts referred to in subsection (3) are
strongly associated with, among other things:

(a) substantial previous increases in the cost of

_4_
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medical 1liability insurance, a high level of current costs
of medical liability insurance, and anticipated increases in
the future cost of medical liability insurance to the point
where the income from the delivery of babies does not
justify the current or future cost of medical liability
coverage;

(b} substantial previous increases in the number of
medical 1liability claims against physicians, with an
increased likelihoad that each physician will be
periodically involved in a number of legal claims;

{¢) inducements for early retirement, relccation to
another area, or the elimination or limitation of
abstetrical services by doctors who deliver babies;

{5) the medical-insurance-legal system, because of its
unpredictability and high cost, often deprives the most
seriously injured and the least seriously injured of even
their out-of-pocket economic  damages ar provides
compensation Eor intangible damages disproportionate to the
severity of the injury or the life expectancy of the injured
party.

NEW SECTION, Section 4. pefinitions., As used in
[sections 1 through 26], the following definitions apply:

(1} “Actuarially sound basis" means that the
probability of insolvency of the primary pool of funds has

been lowervd to a level of risk that is prudent to accept,
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as determined by an actuary hired by the fund, who 1is a
member of the American academy ©OF actuaries or the casualty
actuarial soclety.

(2) "Administrator" means the administrator of the
primary and secondary pool of funds, who is the director of
the Montana medical legal panel provided for inm 27-6-201.

(3} "Board" means the Montana state board of medical
examiners provided for in 2-15-1841.

{4) "Bodily impairment" means temporary Or permanent
impairment or loss of bodily functions or bodily parts. The
term does not include other impairments, including but not
limited to mental or emotional processes or behavioral
contreols.

(5) "Claimant" means a person claiming damages for
injury from medical malpractice or required benefits for
compensable injuries under (sections 1 through 26].

(6) “"Commissicner" means the commissioner of insurance
provided for in 2-15-1903.

(7) "Compensable injury" means any physical harm,
bodily impairment, disfigurement, or a delay in recovery,
under [section 24! that:

(a) 1is associated with or connrcted to the birthing
process or the rendering of obstetrical care by a physician
qualified under the terms of |sections | through 261;

(b) is associated in whole or in part with medical

-6
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intervention rather than with the condition for which the
intervention occurred; and

{c) 1is not consistent with or reasonably expected as a
consequence of medical intervention eor 1i1s a result of
medical intervention to which the patient did not consent,

(8) "Condition" means the general state of health of
the patient prior to medical intervention.

(9) "“Delay in recovery"” means any undue additional
time spent under care that is not substantially attributable
to the condition for which medical intervention occurred and
includes consideration of the general health of the patient.

{(10) "Department” means the department of health and
environmental sciences provided for in Title 2, chapter 15,
part 21.

{(11) "Designated premium eguivalent" means the dollar
amount paid by a patient to a physician or deducted from the
charges of a physician under {section 24].

(12) "Disfigurement” means scars or adverse changes in
bodily appearance beyond those that are medically required.

(13) "Eccnomic damages" means those compensatory
damages payable as a result of a medical malpractice claim
against a physician or a physician and other parties, that
are objectively determinable and verifiable compensatory
damages, including but not limited to medical expenses and

care, rehabilitation  services, custodial care, loss aof
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earnings and earning capacity, loss of income, funeral or
burial expenses, loss of use of property, costs of repair or
replacement of property, costs of obtaining substitute
domestic services, loss of employment, loss of business or
employment opportunities, and any other objectively
determinable and verifiable pecuniary or monetary damages.

{14) "Hospital" means a hospital as defined in
50-5-101.

(15) "Malpractice claim” means a malpractice claim as
defined in 27-6-103.

(16) "Medical intervention" means the rendering as well
as the omission of any care, treatment, or services provided
within the course of treatment administered by or under the
contrel of a physician or hospital.

(17) "Montana medical legal panel" means the panel
provided for in 27-6-104.

(18) "Noneconomic damages" means those damages payable
as a result of a medical malpractice claim against a
physician or a physician and other parties that are
subjectively determined to be nonmonetary or nonpecuniary
damages, including but not limited to pain, suffering,
inconvenience, grief, physical impairment, disfigurement,
mental suffering or anguish, emotional distress, loss of
society and companionship, loss of consortium, fear of loss,

fear of iliness, fear of injury, injury to reputation,
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humiliation, and any other subjectively determined
nonmonetary or nonpecuniary damages.

(19) "Obstetrical advisory council® means an advisory
council created pursuant to 2-15-122 by the department and
provided for in [section 20].

{20y "Patient" means an individual who receives or
should have received care from a physician and includes any
person having a claim of any kind, whether derivative orx
otherwise, as a result of alleged medical malpractice on the
part of a physician or having a compensahle injury.
Derivative claims include but are not limited to the claim
of a parent or parents, guardian, trustee, child, relative,
attorney, or any other representative of a patient,
including claims for economic damages, neneconomic damages,
attorney fees or expenses, and all similar claims.

(21) "Patient assured compensation fund" or “fund"
means the fund created under [section 5] and comprised of a
primary pool of funds and a secondary pool of funds.

(22) "Physical harm" means a wound, infection, disease,
or death.

({23) "Physician" means a physician as defined in
27-6-103,

(24) "Primary pool of funds" means that separate and
seqregated portion of the fund established for the payment

of claims, expenses, and other allowed and required
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expenditures pursuant to [secticns 1 through 26], except for

money payable from the secondary pool of funds.

{25) "Representative" means the spouse, parent,
guardian, trustee, attorney, or other legal agent of the
patient,

(26) "Secondary pool of funds" means that separate and

segregated portion of the fund established for the payment
of compensation, expenses, and other allowed and required
expenditures pursuant to [section 24].

(27) "Surplus" means the excess of total assets minus
liabilities of the primary pool of funds as defined by

standard accounting practices for insurance carriers.

NEW SECTION. Section 5. purpose -

attachment to
department -- deposit and investment. (1) There is a patient
assured compensation fund. Money for the fund collected and
received pursuant to [sections 1 through 26) is to be used
exclusively for the purposes stated in (sections 1 through
261.

{2} The fund 1is attached to the department for
administrative purposes only, pursuant to 2-15-121, except
as otherwise provided in [sections 1 through 26}). The
department may promulgate rules and regulaticns implementing
[sections } through 26].

(3) The primary and secondary pool of funds and any

income from those funds must be held in trust. The funds

-10-
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must be deposited in segregated accounts (one for the
primary pool of funds and one for the secondary pool of
funds), invested, and reinvefted by the department pursuant
te law. The fund may not become a part of or revert to the

general fund of the state.

NEW SECTION. Section 6. Reimbursement to department.
The department must be reimbursed from the primary pool of
funds for any expenses incurred in the administration of
[secticns 1 through 261,

NEW SECTION. Section 7. capitalization and
maintenance of primary pool of funds and secondary pool of
funds -- surcharge. (1) To capitalize the primary pool of
funds and the secondary pool of funds, there is levied and
collected on all insurance carriers authorized to write and
engaged in writing casualty insurance pursuant to 33-1-206
in this state during 1987 and engaged in writing casualty
insurance as of December 31, 1988, a one-time refundable
surcharge in the form of a 1.17% premium tax surcharge based
on 1987 carrier annual reports made pursuant to 33-2-705. A
total of $100,000 of the surcharge forms the capitalization
of the secondary pool of funds and the balance of the
surcharge forms the capitalization of the primary pool of
funds. If the surcharges provided for in this section are
refunded, the refund must be made in the method and manner

provided for in ([section 101].
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{2y Except as otherwise provided in this section, the
primary pool of funds is fully nonassessable., 1In order to
maintain the primary pool of funds, the following annual
surcharges must be levied against physicians qualified under
[section 16]:

{a) (i) for coverage from the primary pool of funds
from $100,000 per occurrence and $300,000 in the annual
aggregate up to $1 million per occurrence and §3 million in
the annual aggregate for all claims made during the policy
period of the qualifying physician's primary policy of
insurance required by {[sections 1 through 26] and pursuant
to that primary policy, as to physicians insured for
purposes of at least some obstetrical privileges with an
insurer authorized under [sections 1 through 261]:

(A) as a family practitioner, an annual surcharge of
$6,313;

(B) as an obstetrician, an annual surcharge of
$13,141;

(ii) an annual surcharge, separately and additionally
paid by any professional service corporation, partnership,
or other business entity and its employees desiring to
gualify as physicians under (sections 1 through 26) in the
same manner as charges are levied by the carrier providing
primary coverage, at a rate to be determined by the actuary

hired by the administrator;
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{(b)y for each physician subject to the terms of
{sections 1 through 26] who, after January 1, 1990, has an
adverse ruling as to any medical malpractice claim by the
Mcntana medical legal panel cor a judgment or settlement as
to a claim in excess of §25,000 and less than $50,000, the
one-time sum of $500 because of the claim. If the amcunt of
the judgment or settlement as to the claim is $50,.000 or
more, the cone-time sum of $1,000 because of the claim. Any
insurer required to report to the board pursuant to 37-3-402
shall also provide the report to the administrator and shall
include in the report the amount of each settlement or
judgment for each physician Eor whom a report is made. The
certificate of authority of the ipnsurer must be suspended by
the commissioner pursuant to 33-2-119 if the reports are not
provided to the administrator as required by 37-3-402 or
within a reasonable time thereafter.

{(c) after January 1, 1990, $5 from each physician

subject to the provisions of {sections 1 through 26] €or

each baby delivered by that physician and $5 from each
hospital for each baby delivered at the hospital. As a basis
for the surcharge, by January 31, 1991, and on January 31
each year thereafter, each physician and each huspital shall
report to the administrator the number of babines delivered
by them during the preceding calendar year.

{3} Beginning with the first year of operation of
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[sections 1 through 26], the annual surcharges for
physicians provided for in subsection (2){&) are subject to
annual adjustment by the administrator, based upocn
requirements for the actuarial scundness of the primary pool
of funds, under the same limitations and with the same
requirements as a rate change undertaken by the primary
carrier of the physician.

(4) The first annual surcharge for physiclans provided
for in this section must be collected by the Montana medical
legal panel pursuant to 27-6-206 or within 30 days of [the
effective date o©of this actl, whichever occurs later.
Beginning in 1990 and 1in each year thereafter, all
subseguent annual surcharges Eor physicians provided for in
this section and beginning in 1991, all surcharges provided
for physicians 1in subsection (2)(b) and for physicians and
hospitals in subsection (2)(c) must be collected by the
Montana medical legal panel pursuant to 27-6-206. All
collections must be remitted to the department within 14
days of receipt.

{5) The one-time refundable surcharges for casualty
insurance carriers provided for in this section must be
collected by the commissioner on March 1, 1989, pursuant to
33-2~705 without deferral or installment or within 30 days
of [the effective date of this act], whichever occurs later.

The surcharge must be remitted to the department by the

-14-
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commissioner within 14 days of receipt, and if the surcharge
is not timely paid as provided in this section, the
certificate of authority of the insurer must be suspended by
the commissioner pursuant to 33-2-119 until the surcharge is
paid.

(6) The secondary pool o©of funds must be maintained
solely through the surcharges on physicians and hospitals
pursuant to subsections (2)(b) and (2)(c), distribution from
excess surplus pursuant to {section 10], the collection of
designated premium eguivalents pursuant to [section 24]), and
the revenues from any cother source dedicated to the purposes

of the secondary pool of funds.

NEW SECTION. Section 8. Actuarial soundness of
primary pool of funds. (1) The fund's primary pool of funds
must be maintained on an actuarially sound basis and may not
beccme operational until a statement is prepared by an
actuary, hired by the administrator, who is a member of the
American academy of actuaries or ‘the casualty actuarial
society certifying that the primary pocl of funds is
expected to be actuarially sound.

(2) 1If the primary pool of funds would at any time be
rendered insolvent by payment of all fixed and known
obligations that will become final within 2 years from that
time, the amount of future noneconomic damages payable

within that calenduar year must be prorated among existing
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claimants at the time of the determinaticn in a manner
sufficient to eliminate or reduce the insolvent circumstance
to the extent possible. Any amount due and unpaid at the end
of the 2-year period must be paid in the following l-year
period and must be paid before the obligations that become
final during that year may be pa:id.

NEW SECTION. Section 9. Staff. The administrator,
using money from the fund as considered necessary,
appropriate, or desirable by the department, may purchase
the services of persons, firms, and corporations to aid in
protecting the fund against claims, fully administering
[sections 1 through 26], determining the actuarial soundness
of the primary pool of funds, and determining the return of
savings to persons and entities paying any portion of the
original capitalization of the primary pool of funds, as
well as for making recommendations to subsequent legislative
sessions,

NEW SECTION. Section 10. Return of savings. (1) On
July 1, 1993, and on July 1 of each year thereafter, if the
primary pool of funds is actuarially sound, all surplus in
the primary pool of funds in excess of $1 million over the
sum of the amount necessary to make that fund actuarially
sound and the amount of the original annual surcharge set by
[sections 1 through 26] times the number of qualified

physicians must be distributed equally among:
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{a) the casualty insurance carriers who have paid
surcharges into the primary pool of funds, pro rata and
proportionate to their original contributions wuntil such
contributions have been repaid; and

(b) the secondary pool of funds.

(2) The administrator, upon receipt of capital
contributions pursuant to [sections 1 through 26}, shall
issue the person or entity paying the capital contribution a
certificate representing the contribution and containing the
terms of repayment, if any. The collection of capital
contributions or the prospects of a return of savings may
not be considered to be an unregistered investment contract
or otherwise require registration as a security under the
securities laws of Mentana.

NEW SECTION. Section 11. Reinsurance authority. The
fund has the power to negqotiate for, contract for, and
purchase reinsurance, subject to the contrel of the

department.

HEW SECTION. Section 12. claims for payment. Except
as otherwise provided in [sections 8(2) and 24]:

(1) claims for payment from the primary or secondary
pool of funds that become final during the first 6 months of
the calendar year must be computed on June 30 and must be
paid no later than the following July 15; and

{(2) claims for payment from the primary or secondary
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pool of funds that become Einal during the last 6 months of
the calendar year must be computed on December 31 and must
be paid no later than the following January 15.

NEW SECTION, Section 13. claims against  fund  --
procedure. ({1} The department shall issue a warrant in the
amount of each claim, in the manner reguired for payment
under [sections 1 through 26], submitted to it against the
primary pool of funds on June 30 and December 31 of each
year.

{(2) The only clalm against the primary pool of funds
rmust be a voucher or other appropriate request by the
administrator, submitted along with:

(a) a certified copy of a final judgment againstrthe
fund; or

(b} a duplicate original of a settlement entered into
by the administrator on behalf of the primary pool of funds
involving a physician qualified under the terms of [sections
1 through 26}.

{3) The only claim against the secondary pool of funds
must be a voucher or other appropriate request by the
administrator, submitted along with:

fa) a certified copy of a final Jjudgment of
entitlement to the benefits of [section 24); or

(b)y a certified copy of a settlement for the benefits

of [section 24] approved by the Montana medical legal panel.

-18-
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NEW SECTION. Section 14. Payment from primary pool of
funds after exhaustion of insurance coverage -- excess
claimgs -— procedure. {1} If a physician qualified under
[sections 1 through 26] or his insurer as required by
[section 16] has agreed to settle liability on a claim by
payment of its policy limits and the claimant is demanding
an amount in excess of the policy limits or if the annual
aggregate under the insurance for the physician has been
paid by or on behalf of the physician, the claimant shall
notify the administrator in the manner provided in
subsection (2) and receive a reply from the administrator as
a condition precedent to recovery from the primary pool of
funds.

{2) The claimant shall provide the administrator in
writing, postage prepaid by certified mail, a short and
plain statement of the nature of the claim and the
additional amount for which the claimant will settle, The
statement must include, separately stated, the amounts
previously paid and the additional amounts demanded with
respect to the damages as a whole without regard to any
previous payment. The statement must also include:

(a) the amount of any past damages, itemized as to

economic and noneconomic damages; and

(b) any future damages and the periods over which they
will accrue, on an annual basis, for each of the following
_19_
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types:

(i) medical and other costs of health care;

{ii) other economic loss; and

{iii) noneconomic loss.

(3) The calculation of future damages under subsection
{2) must be based on the costs and losses during the periocd
of time the c¢laimant will sustain those costs and losses
unless a claim of wrongful death 1s involved. In wrongful
death claims, Ffuture damages must be based on the losses
during the period of time the injured party would have lived
but for the injury upon which the claim is based, and the
claimed future damages must be expressed in current values
without regard to future changes in the earning power or
purchasing power of the dollar.

(4) 1If a claim of wrongful death is not involved, the
statement under subsection (2} must state the claimed
severity of the injury and whether the injury is limited to
mental or emotional harm or involves physical harm. If the
injury involves physical harm, the claimant shall state
whether the physical harm includes bodily impairment or
disfigurenent.

(5) The statement under subsection (2) must also
specify what percernitage of the claimed damages are alleged
to be the responsibility of each physician against whom a

claim is made.
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{6) If, within 30 days after receipt of the statement,
the administrator has not accepted the offer of settlement
in writing, the ¢laimant may proceed with any claim against
the physician. The patient assured compensation fund must be
named as a necessary and proper party in any state or
federal court proceeding for all causes of action arising
after [the effective date of this act].

(7) (&) The statute of limitations with respect to any
medical malpractice claim against a qualified physician
under [sections 1 through 26] is tolled by the deposit in
the United States mail of the writing required by this
section and does not begin to run again until the greater
of:

(i) 30 days after mailing; or

{ii) the running of the applicable limitation period
under 27-6-702.

{b) The time period of tolling is not computed as part
of the pericd within which the action may be brought.

WEW SECTION. Section 15. Dpischarge of obligation to
pay amount from funds. The cobligation to pay an amount from
the primary or secondary pocl of funds may be discharged,
unless otherwise required or permitted by law, through:

(1) payment in one lump sum for accrued damages;

{2) an agreement requiring periodic payments from the

primary or secondary pool of funds over a period of years;
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(3} the purchase of an annuity payable to the
claimant, with the administrater having the power to
contract with those insurers permitted under 25-9-403(4); or

(4) any combination of the payment plans in
subsections (1) through (3).

NEW SECTION. Section 16. Qualifications for
physician. (1) In order to become and remain gualified under
the provisions of [sections L through 26}, in addition to
the procedures established by the department for regulation
of application for gualificaticon, a physician must:

fa) pay all surcharges required by [secticns 1 through
26] in a timely manner;

(b} at the time of qualification, irrevocably agree in
writing to be bound by the results of any arbitration
provided for in [section 24];

(¢} (i) if acting as an individual physician, be
insured and continue to be insured by an authorized insurer
under a wvalid and collectible policy of medical liability
insurance in at least the amounts reguired by subsection
(2), for purposes cof at least some obstetrical privileges as
an obstetrician or as a family practitioner; or

(ii) if a member of a professional service corporation,
partnership, or other business entity desiring to gqualify as
a physician, have one or more members ¢f the business entity

insured as an obstetrician or as a family practitioner with
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some obstetrical privileges;

{(d} establish proof of qualifying coverage for lower
limits and proof of specialty.

{2} Proof under subsection (1) may be established by
the physician's insurance carrier annually filing with the
administrator proof that the physician is insured by a
policy of malpractice liability insurance in the amount of
at least $100,000 per occurrence and $300,000 in the annual
aggregate for all claims made during the policy period,
along with the specialty under which such policy was issued.
Any insurer offering such a policy may offer a policy with
deductible options of up to one-half of the limits. The
administrator may reguire a professional corperation seeking
to qualify to provide information necessary to determine if
the corporation is eligible as a physician.

NEW SECTION. Section 17. PFailure of physician to
qualify for change of coverage —- limits of liability of
fund -- rights and duties of physician. (1) A physician who
fails to qualify wunder ({[secticens 1 through 26] or who
becomes disqualified is not covered by the praovisions of
[sections 1 through 26] after the date of disqualification
and is subject to liability under the law without regard to
the provisions of [sections 1 through 26}. If a physician
dees not gualify, the claimant's remedy will not be affected

by the terms and provisions of [sections 1 through 26)}. The
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primary pool of funds is not liable for any amounts up to
the limits of qualifying coverage of a physician established
in [section 16]. The secondary pool of funds is liable only
up to the amounts contained in that fund in the manner
provided in [section 24].

(2) Within 14 business days of receipt of the
information required for gualification of a physician, the
administrator shall notify the physician whether the
physician is gqualified, and if so, the date he became
qualified.

{3} The primary pool of funds is not liable for any
amounts until the 1limits of the gualifying coverage for
lower limits of the physician have been paid or are payable
and then only above those limits of coverage. The maximum
liability of the primary pool of funds 1is $1 million per
occurrence and $3 million in the annual aggregate for all
claims made during the policy period of the coverage for
lower limits. The <claimant's remedy for amounts cver the
limits of the primary pool of funds are not affected by the
terms and provisions of [sections 1 through 26], except as
otherwise provided.

(4) Except as otherwise provided in [sections 1
through 261, the rights and duties of a physician qualifying
under [sections 1 through 261, including but not limited to

the nature, extent, and limits of coverage of the primary
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pool of funds, are the same as the rights and duties of that
physician under his gqualifying coverage for lower limits,
including but not limited to all exceptions, exclusions, and
endorsements to the lower limits of coverage.

(5) Failure to maintain levels of coverage required
under this section or nonrenewal, c¢ancellation, or the
elimination of obstetrical coverage for lower limits of
coverage constitute disqualification of the physician under
the terms of {sections 1 through 26] when the changes become
effective with respect to the lower limits of coverage, if
at all. The carrier providing lower limits of coverage shall
promptly notify the administrator of changes in coverage
pertinent to this section in the same manner as required of
notice to insureds.

(6) Hotwithstanding any other provision of {sections 1
through 261, if the administrator determines that, due to
the number and dollar exposure of claims filed against a
physician gqualified under ([sections 1 through 26], the
physician presents a material risk of significant £uture
liability to the fund, the administrator is authorized,
aFter notice and an opportunity for hearing, to terminate
the liability of the fund for all c¢laims against the
physician.

{7) Except as otherwise provided in [sections 1

through 26], Title 33 has no application to [sections 1

_25_

10
il
12
13
14
15
16
17
18
19
20
21

22

23

24

25

LC 1269/01

through 26}. The following provisions of Title 33 apply to
[sections 1 through 26): 33-15-411; 33-15-504; 33-15-1101
through 33-15-1121; Title 33, chapter 18; Title 33, chapter
19; 33-23-301; and 33-23-302,

NEW SECTION. Section 18. Adequate defense of fund -
notification as to reserves. The administrator may provide
for the defense of the primary and secondary pool of funds
agalnst a claimant's claim and may appeal a judgment which
affects the funds. The physician ot his insurer for
gqualifying coverage for lower limits shall provide an
adequate defense to the claim and is in a fiduciary
relationship with the primary or secondary pool c¢f funds
with respect to any claim. Any carrier representing a
physician subject to [secticns 1 through 261 shall
immediately neotify the administrator of any case upon which
it has placed a reserve of $50,000 or more,

NEW SECTION. Section 19. PErimary pool of funds not
liable for punitive damages. The primary pcol of funds is
not liable for punitive or exemplary damages of any kind.
This section dces not relieve the liability of a physician

for punitive or exemplary damages.

NEW SECTION. Section 20. Appointment and
recommendations of obstetrical advisory council. {1) The
department shall appoint an obstetrical advisory council,

subject to the approval of the governcr, composed cof seven
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people, five of whom must be physicians qualified under
{sections 1 through 26). The council must be funded from the
primary pool of funds, and members must be appointed for
4-year terms. A vacancy must be filled for the wunexpired
portion of the term in the same manner as the original
appointment.

(2) The council shall make recommendations regarding:

(a) prenatal and postnatal care, including but not
limited to better access to comprehensive obstetrical
services, Iimproved professional competency, and peer review
and quality assurance in connection with prenatal care,
labor, delivery, immediate care of the newborn, and care of
the pestpartum woman;

(b} risk prevention and other quality of care;

{c) designated compensable events, for which
compensation should in all instances be paid, to be included
in [sectian 24};

(d) economic and noneconomic damage schedules which
should be included in {sections 1 through 26]; and

{e) the proper implementation or correction of
(sections 1 through 261} as the council considers

appropriate, pursuant to guidelines provided by the

administrator.,

NEW SECTION. Section 21. bpisciplinary action against

physicians. After {the ¢ffective date of this act], upon the
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receipt by the beard of information from the reports
required by 33-23-311(3), 37-3-4402, this section, or any
other source that a physician has had three or more medical
malpractice claims where a Montana medical legal panel
result was adverse or indemnity has been paid or is payable
in excess of the amount of $10,000 for each claim within the
previous S-year period, the board shall investigate the
occurrences upon which the claims were based. The board
shall determine if action by the board against the physician
is warranted. In 1995 and annually thereafter, the board
shall publish a summary of action taken or not taken on
claims pursuant to this section. The summary may not
identify individual physicians. The summary is in addition
to any other requirements of the law and may not limit the
cbligations otherwise required by law.

MEW SECTION. Section 22. prredictability of damages.
In a ¢trial in district court of any medical malpractice
action for damages for injury not including wrongful death
where the patient assured compensation fund is a party to
the action, the court shall:

(1) upon proper motion of any party subsequent to
verdict and before entry of judgment, review an award
against any party for noneconomic damages to determine
whether the award is clearly excessive or inadequate. If

the award is not in substantial accord with a proper awarad
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of damages after considering the factors in subsection (2),
the court shall, acting with caution and discretion, modify
the award 1in a manner reascnably consistent with that
subsection, unless there is clear and convincing evidence
that the interest of Jjustice would not be served by the
modification. The court shall give written reasans for a
modification or refusal to modify. If the party adversely
affected by any modification objects, the court shall order
a new trial on the 1issue of noneconomic damages only.
Economic damages awarded and the Ffact of Lliability are
admissible at the new trial, but factual matters pertaining
to liability are not admissible.

(2) in determining whether an award requires
modification under subsection (1}, consider:

{a) whether the amount awarded indicates prejudice,
passion, or corruption on the part of the trier of fact;

{b) whether it clearly appears that the trier of fact
ignored the evidence in reaching a verdict or misconceived
the merits of the case as to damages recoverable;

{c) whether the trier of fact took improper elements
of damages into account or arrived at the amount of damages
by speculation and conjecture;

{d) whether the award is reascnably related to the
damages proved and the injury suffered pursuant to the

guidelines in subsection (3): and
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(e) whether the award is supported by the evidence and
could be adduced in a logical manner by reasonable persons.

(3) use the guidelines in this subsection in
determining whether to modify an award when considering
subsection (2)(d). Noneconomic damages are not proportional
to the injury received if they exceed the greater of:

{a) weekly wage compensation benefits as computed
pursuant to 33-71-701 times the life expectancy in weeks; or

(b) the multiple of economic damages awarded by the
jury, pursuant to the severity of the injury as determined
by the finder of fact as properly shown by the evidence for
purposes of caleculation, as follows:

{i) for mental or emotional harm only: 0.5 times the
amount of economic damages or $1 million, whichever is
greater;

(ii) for physical harm without bodily impairment or
disfiqurement: an amount equal to the amount of ecconomic
damages or $2 million, whichever is greater;

{iii) for bodily impalrment or disfigurement: 1.5 times

the amount of eccnomic damages or $3 million, whichever |is

greater.
NEW SECTION. Section 23. Contractual right to
extended reporting endorsements —- prior acts coverage. (1)

Each physician gqualified under [sections 1 through 26] has

the contractual right, on the same terms and conditions as
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that physician has under the qualifying lower limits of
coverage, if any, to obtain an extended reporting
endorsement for coverage by the primary pool of funds for
claims for medical malpractice that occur during the time a
physician was qualified under [sectiocns 1 through 26] but
that are reported after the physician ceases to be
qualified.

(2) The cost of the purchase of an extended reporting
endorsement paid by the physician to the fund is equal to a
multiple of the current annual surcharge under {section 71.
The multiple is the lesser of the multiple being charged
under the qualifying lower limits of coverage at that time
or the multiple determined by the fund's actuary.

(3) Prior acts and cmissions coverage, provided to the
qualified physician upon qualification for coverage by the
primary pool of Eunds for claims that have occurred but have
not  been made, must be provided only as to claims that are
also covered under the terms of a wvalid and collectible
primary policy of insurance coverage carried by the
physician, qualified as required by [secticns 1 through 26]
and any endorsements to the policy. Prior acts and omissions
coverage from the fund is subject to the following
exclusions and limitations in addition to those contained in

[sections 1 through 26]:

{(a) The fund may not provide coverage for any
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liability to any qualified physician with respect to:

{i} any claim made against a physician qualified under
[sections 1 through 26] at any time prior to the date of
gualification, regardiess of whether or not the c¢laim has
been reported to any liability insurer; or

(ii) any potential claim against any qualified
physician of which any physician is aware or reasonably
should have been aware as of the date of qualification,
regardless of whether or not the claim has yet been made or
reported to any liability insurer. For purposes of this
subsection, a potential claim includes but is not limited to
instances where any insured has received an oral or written
communication Efrom a legal representative of a patient or a
request by or on behalf of a patient for copies of medical
records under clrcumstances reasonably indicative of a
potential claim,

(b) The limits of liability of the fund for prior acts
claims is the lesser of the 1limits of liability of the
primary pool of funds under [sections 1 through 26] or the
limits of liability of any valid and collectible 1liability
insurance carried by the qualified physician prior to
qualification.

NEW SECTION. Section 24. Compensation for injuries
Erom medical intervention without regard to fault. (1) The

purpose of this section i1s to establish a system of prompt,
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efficient, and equitable compensation Eor certain economis-
damages and attorney fees to those claimants injured through
medical intervention in the birthing process aor obstetrical
care, without regard to negligence of the physician. This
section applies only if the patient opts on a voluntary
hasis to pay a designated premium equivalent and later signs
an arbitration agreement to arbjtrate the claim before the
Montana medical legal panel.

(2) Each physician shall disclose to each patient, at
the time of any initial medical treatment related to the
birthing process or obstetrical care, the amount of funds on
hand in the secondary pool ¢f funds and the designated
premium eqguivalent that will be contained in the fees to be
charged by giving the form provided by the administrator to
the patient. The initial amount of the designated premium
equivalent is $25. The amount is subject to change by the
department, by rule, after consideration of the
recommendations of the obstetrical advisory council. The
administrator shall regularly keep the physicians advised of
the amount of money in the secondary pool of funds.

{3} Each patient, at the time the patient is provided
the form reguired in subsection (2}, must Dbe given an
opportunity not te participate in the secondary pool of
funds and to have the designated premium equivalent deducted

from the fees to be charged. If the patient cannot afford
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the premium and wishes to participate in the secondary pool
of funds, the patient shall deliver a signed letter to the
physician to that effect and the premium must be waived.
The designated premium equivalent must also be waived if
prohibited by federal law.

(4) If the patient wishes to participate in the
secondary pool of funds:

{a) prior to any claim of injury and prior to any
known complications of delivery or pregnancy, the physician
shall immediately remit to the department the amount of any
required designated premium eqguivalent or the letter from
the patient stating an inability tc pay the premium. Failure
of the patient to pay or provide the letter disqualifies the
patient from any participation in the secondary pool of
funds.

(b) subsequent to any claim of injury and subsequent
to any knewn complications of delivery or pregnancy, the
patient shall provide the physician with an agreement to
arbitrate a claim arising out of the birthing process or
obstetrical care, on a form provided by the administrator.
The physician and the patient or the patient's
representative shall execute the agreement tg arbitrate the
claim. Upon approval by the administrator, the agreement 1is
binding upon the patient, the patient's representative, any

claimant, and the physician for purposes of a claim for
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required benefits for compensable injuries under [sections 1
through 26). An executed copy of the agreement to arbitrate
must be provided to the administrator and is subject to his
approval as to form and content before it may become
effective.

(5) A claim for recovery of required benefits must be
filed pursuant to the provisions of Title 27, chapter &6,
naming the secondary pool of funds a party, with that
chapter and its rules of procedure being applicable to the
secondary pool of funds as if 1t were a health care
provider. The claim is governed by Title 27, chapter 6, as
if it were a malpractice claim. The arbitration agreement of
the parties constitutes a request for recommendation of an
award, and the recommended award constitutes an approved
settlement agreement pursuant ta 27-6-606 and an award
pursuant to Title 27, chapter 5.

{(6) {a) Except as provided in subsection (6){b), Title
27, chapter 5, applies to the claim and any award.

{b) The provisions of 27-5-211 through 27-5-218 do not
apply to the claim, and any conflict between Title 27,
chapter 5, and Title 27, chapter 6, must be resolved in
favor of the latter.

(7) The filing of a c¢laim for recovery before the
Montana medical legal panel under the arbitration agreement,

untess the arbitration agreement has been revoked in writing
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by the patient prior to filing of the claim, constitutes:

(a) a valid and binding agreement that the sole matter
in controversy is whether there is a compensable injury and,
if so, the amount of required benefits available as
compensation;

{by a waiver of trial by jury or the court; and

{c) the sole and exclusive remedy for:

(i) any malpractice claim against a physician
qualified under {sections 1 through 26] or a hespital; or

(ii) a claim for regquired benefits for a compensable
injury by the patient, his heirs or representatives, ¢r his
parents or next-of-kin, or any other person whose claim is
derivative from the incident,

(8) The filing of a malpractice claim in federal court
or pursuant to Title 27, chapter &, against one or more
physicians subject to [sections 1 through 26} constitutes a
revocation in writing of the arbitration agreement provided
for in this section if the <claim represents that the
claimant has been fully advised in writing by legal counsel
of the options available under [sections 1 through 26] and a
true and correct copy of the writing is attached to the
claim. TIf the claimant is not represented by counsel in a
Muntana medical legal panel proceeding, the administrator
shall provide the advice in writing and the <claimant shall

nake a written binding electien te proceed with the
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malpractice claim or to amend the claim f£or recovery under
an arbitration agreement obtained pursuant to subsection
[6). The written advice and election must be filed with the
Montana medical legal panel.

{9) Claims for required benefits for a compennable
injury under a valid arbitration agreement are limited to
required benefits and only required benefits may be paid for
a compensable injury.

(10) (a) Required benefits under this secticn are
limited to the following items as computed under [sections 1
through 26]:

(i) medical and hospital expenses and future medical
and hospital expenses as incurred, computed and paid in the
manner provided in 39-71-704 and the rules implementing that
section;

(ii) lost earnings and future lost earnings as
incurred, computed, and paid in the manner provided in
39-71—701&1) and according to the definition of average
weekly wage in 39-71-116 and the rules implementing those
sections; and

{iil) reasonable attorney fees for panel proceedings,
computed and paid in the manner provided in 35-71-613,
39-71-614, and the rules implementing those sections,

{b} Required benefits do not include medicat and

hospital expenses for items or services or reimbursement the
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patient received or is entitled to receive under the laws of
any state or the federal government, except to the extent
exclusion of such benefits is prohibiced by federal law, or
expenses paid by any prepaid health plan, health maintenance
organization, ov private insuring entity or pursuant to the
provisions of any health or sickness insurance policy or
cther private insurance progran.

(c) Proceeds to beneficiaries, as defined in
39-71-116, must be determined pursuant to 39-71-723, and
lump-sum payments for future benefits are prohibited.

{11) All awards must be paid from the secondary pool of
funds on an annual basis for required benefits that have
accrued and pursuant to Title 25, chapter 9, part 4, for
future required benefits, and that part applies inrall
instances to claims for required benefits except as
otherwise provided 1in this section and to the extent the
secondary pool of funds has sufficient funds for payments
without becoming actuarially unsound. If the secondary pool
of funds has insufficient funds with which to pay an award
or awards, payments must be made in the same manner, pro
rata as to all claims against the secondary pool of funds at
the time of the required payment. The unpaid amounts of any
award constitute a future obligation of the secondary pool
of funds as funds become available. The future obligation is

not enforceable by any process of law other than pursuant to
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the terms of this section.

{12) All costs of administration of the secondary pool
of funds must be paid from the secondary pool of funds, and
the costs of administration must be paid prior to the
payment of any required benefits or required obligations of
the secondary pool of funds provided elsewhere in [sections
1 through 26]. If the secondary pool of funds is
insufficient to pay the costs of administration of the
secondary pool or any attorney fees required to be paid by
the secondary pool, the administrator is authorized to loan
the secondary pocl sufficient funds for the administration
or fee from the primary pool of funds if the loan would not
render the primary pool actuarially unsound. The loan is an
advance against future distributions pursuant to [section
10] and in lieu of the distributions. The loan plus interest
must be repaid to the primary pool of funds upon the future
distribution otherwise accruing.

{13) The arbitration agreement form promulgated by the

department must include on its face a written notice of the
substance ol subsections (9) and (10) in red, 10-point type.
{14) T™e period prescribed for the commencement of an

action fo1 relief under this section is within 1 year of the

date of injury.

NEW smcTION.  Section 25. Tax exemption. The fund is

exempt ti1om payment of all fees and all taxes levied by this
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state or any of its subdivisions.

NEW SECTION. Section 26. Review. The administrator
shall report to each session of the legislature concerning
the effectiveness of [sections 1 through 26] in achieving
the stated goals and concerning other matters of importance.
The status and operation of the fund must be included in
that report.

Section 27. Section 27-6-105, MCA, is amended to read:

"27-6-105%. What claims panel to review. The panel
shall review all malpractice claims or potential claims
against health care providers covered by this chapter,
exeept including those claims subject to a valid arbitration
agreement allowed by law or-upon-which-scit-has--been--fited
prier-to-Apri}-13;-1537."

Section 28, section 27-6-602, MCA, is amended to read:

"27-6-602. Questions panel must decide. (1) Upon
consideration of all the relevant material, the panel shall
decide whether there is:

tiy{a} substantial evidence that the acts complained
of occurred and that they constitute malpractice; and

t2¥(b) a reasonable medical probability that the
patient was injured thereby.

(2) If the panel decides that the acts complained of

did not constitute medical malpractice and if there is an

arbitration agreement pursuant to _[sections 1 through 26].,
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the panel shall decide whether there is a compensable injury

pursuant to (sections 1 through 26], and, if so, make an

award pursuant to [section 24]."

Section 29. Section 33-10-102, MCA, is amended to
read:

"33-10-102. Dpefinitions. As used in this part, the
following definitions apply:

(1) "Association”" means the Montana insurance guaranty
association created under 33-10-103.

(2) (a) "Covered claim"” means an  unpaid claim,
including one for wunrearned premiums, or a contractual

guaranty for an extended reporting endorsement for claims

reported after the expiration of the policy period which

arises out of and is within the coverage and not in excess
of the applicable limits of an insurance policy to which
this part applies issued by an insurer, 1f such insurer
becomes an insolvent insurer after July 1, 1971, and:

{i) the claimant or insured is a resident of this
state at the time of the iasured event; or

(ii) the property from which the claim arises |is
permanently located in this state.

{by "Covered claim" shati does not include any amount
due a reinsurer, insurer, insurance pool, or underwriting
association, as subrogation recoveries or otherwise.

{3} "Insolvent insurer" means an insurer:
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{a) authorized to transact insurance in this state
either at the time the policy was issued or when the insured
event occurred; and

{b) determined to be insolvent by a court of competent
jurisdiction.

(4} "Member insurer" means any person who:

(a) writes any kind of insurance to which this part
applies wunder 33-10-101¢3), including the exchange  of
reciprocal or interinsurance contracts; and

{by is licensed teo transact insurance in this state.

t{S) "Net direct wrikten premiums” means direct gross
premiums written in this state on insurance policies to
which this part applies, less return premiums thereon and
dividends paid or credited to policyholders on such direct
business. "Net direct written premiums" does not include
premiums on contracts between insurers or reinsurers.

[6) "Person” means any individual, corporation,
partnership, association, or voluntary organization.”

Section 30, secrion 33-23-311, MCA, is amended to
read:

"33-23-311. Information required of professicnal
liability insurers -- submission. (1) For purposes of this
section, ‘"profession" means the occupations engaged in by
physicians, osteopaths,

registered nurses, licensed

practical nurses, dentists, optometrists, podiatrists,
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chiropractors, hospitals, attorneys, certified public
accountanks, public accountants, architects, veterinarians,
pharmacists, and professional engineers.

{2) Each insurance company engaged in igsuing
professional liability insurance in the state of Montana
shall include the following information, by profession, from
1ts experience in the state of Montana, in 1its annual
statement to the commissioner:

fa}) the number of insureds as of December 31 cf the
calendar year next preceding;

(b) the amount of earned premiums paid by the insureds
during the calendar year next preceding;

(c) the number of claims made against the insurer's
insureds and the number of claims ountstanding as of December
31 of the calendar year next preceding;

{d) the number of claims paid by the insurer during
the calendar year next preceding and the total meonetary
amount thereof;

{e}) the number of lawsuits filed against the insurer's
insureds and the number of insureds included therein during
the calendar year next preceding;

(£) the number of lawsuits previcusly filed against
the insurer's inuureds which were dismissed without
settlement or trial and the number of insureds included

therein during the calendar year next preceding;

-43-

10

11

12

13

14

15

16

17

ia

19

20

21

22

23

24

25

LC 1269/01

(g) the number of lawsuits previously filed against
the insurer's insureds which were settled without trial, the
total monetary amount paid as settlements in such settled
cases, and the number of insureds included therein during
the calendar year next preceding;

(h) the number of lawsuits against the insurer's
insureds which went to trial during the calendar year next
preceding and the number of such cases ending in the
following:

(i) judgment or verdict for the plaintiff;

{ii) judgment or verdict for the defendant;

{iii) other:

{i} the total monetary amount paid out, in those
lawsuits specified in subsection (h);

(j) the total number of the insurer's insureds
included in those lawsuits specified in subsection (h);

{k) the number of new trials granted during the
calendar year next preceding;

(1} the number of lawsuits pending on appeal as of
hrcember 31 of the next preceding calendar year; and

(m) such other information and statistics as the
commissioner considers necessary.

(3) The commissioner shall, within-60-days-of--request

by October 1 of each calendar year, submit in writing to the

appropriate licensing authority, in summary report form, the
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data and information furnished him purscant to this section
relevant to the particular profession, er facility, or class

of facilities and shall likewise make the summary available

to the public at the expense of the requesStor, which data

and information must be retained for at least 10 years.”

NEW SECTION. Section 31. Eextension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of
[this act].

NEW SECTION, Section 32. Nonseverability --
dissolution of fund -- <transfer to Montana insurance
guaranty association. (1) (8) If any provision of this
chapter, any provision of the sections listed in subsection
(1)(b)}, or the application of any cne of those provisions to
any person or circumstance is held invalid by a decision of
the Montana supreme court or the United States supreme
court, such invalidity shall render this entire chapter
invalid except for this section, whether or not the other
provisions or application of this chapter can be given
effect without the invalid provision or application.

(b)Y The provisions of 25-9-401 through 25-9-405,
25-15-202, 27-1-702, 27-1-703, 27-2-205(%), 28-1-1301 through
28-1-303, 28-11-311, and this chapter are not severable,

{2} (a) The assels and liabilities of the primary pool

of funds must be transferred to the Montana insurance

_45_
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guaranty associaticon created under 33-10-103 wupon the
occurrence of any of the following events:

(i} this chapter being rendered invalid because of cne
or more of the rvasons set forth in subsection {(1);

(ii) the primary pool of funds not being maintained on
an actuarially sound basis for more than 3 vyears from the
time such soundness is required by [this act) and the
probapbility that the primary pocl of funds will be exhausted
by the payment of all fixed and known obligations that will
become final within 3 years.

(b) The 1liabilities of the fund, including coverage
endorsements, constitute covered claims as defined in
33-10~102, and the limit of liability of the Montana
insurance guaranty association and any physician against
whom a claim has occurred or a judgment has been rendered or
with whom a settlement agreement has been entered into is
equal to the limits of liability of the Montana insurance
guaranty association under 33-10-105,

NEW SECTION. Section 33. Applicability. {This act]
applies to all causes of action that constitute

medical

malpractice claims of any nature, whether obstetrical or

otherwise, where the cause cf action includes one or more

physicians who are qualified pursuant to the terms of [this

act] and a claim for coverage exists against the patient

assured compensation fund. Provided, however, that [section
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22} does not affect rights and duties that matured,
penalties that were incurred, or proceedings that were begun
before [the effective date of this act] and that section
applies, if at all, only to causes of action that accrue on
or after the date of qualificaticn of a physician under
[this act] against whom such a cause of action accrues.

NEW SECTION. Section 34, Effective date. [This act]
is effective on passage and approval.

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB699, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

""An Act providing for a Patient Assured Compensation Fund above low primary limits of insurance, for the pavment of

medical liability claims against physicians who deliver babies; providing for the return of dollar savings to

original capitalizers and to patients who are injured in the medical system; providing for an obstetrical advisory

committee to make recommendations regarding obstetrical care; providing for objective guidelines for noneconomic

damages proportionate to the severity ¢f injury or the life expectancy of the injured partv; providing for

voluntary entry into binding arbitration for obstetrical claims without regard to negligence of the phvsician;

providing for administration by the Montana Medical Legal Panel under the reimbursed supervision of the Department

of Health and Environmental Sciences; providing for capitalizaticn by a premium tax on casualty carrviers; amending

Section 27-6-105, 27-6-602, 33-10-102, and 33-23-311, MCA; and providing an immediate effective date."

ASSUMPTIONS :

1. This Patient Assured Compensation Fund will be funded with a one-time 1.17Z surcharge on property and

casualty insurance premiums, an annual assessment on participating physicians, and a per baby delivery

charge on participating physicians and hospitals.

Expenses incurred by the Department of Health and Environmental Sciences and the State Auditor's office will

be reimbursed from the fund. There should be a zero net expenditure impact on state agencies.

3. That monies assessed under the 1.177 surcharge will be collected in fiscal vear ended June 30, 1989,

4, The annual assessment and the per baby delivery charge on participating physicians will be an on-going
revenue source,

[ 2]

Current Biennium

FISCAL IMPACT: FYB9D
Current Proposed .
Law Law Difference
Revenues:*® $ -0- $6,291,000 $6,291,000
Expenditures:*%* § -0- $ 1,515 ¢ 1,515

Fund Impact:
State Special Revenue
$ -0- $6,289, 485 $6,289,485

/é W DATE.Z/.ZBAV

RAI HACKLEFORD, GET DPIRECTOR
OFF CE OF BUDGET ‘AND PROGRAM PLANNING

Tiscal Neote for HB699, as introduced

uni eq



Fiscal Note Request HB699, as introduced
Form BD-15
Page 2

FISCAL IMPACT:

FY90 FYo1
Current Proposed Current Proposed

Law ___Law Difference __Law __Law Difference

Revenues:® $ -0~ $770,721 $ 770,721 $ -0- $770,721 $ 770,721

Expenditures:** § -0- $ 19,175 $ 19,175 $ -0- $ 7,175 % 7,175
Fund Impact:

State Special
Revenue $ -0- $751,546 $ 751,546 $ -0~ $763,546 $ 763,546

* The $6,291,000 is revenue from the one-time 1.17% surcharge on property and casualty insurance premiums in FY89.
The $770,721 is revenue from the annual assessment against participating phvsicians and the per baby delivery
charge against participating physicians and hospitals. Revenue from the annual assessment and the per baby

delivery charges may increase or decrease from year to vear depending upon the number of participating
physicians.

**Expenses incurred bv state agencies will be reimbursed from the Patient Assured Compensation Fund. FY90 expenses
are higher due to start up administrative costs.
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APPROVED BY COMMITTEE
ON JUDICIARY
HOUSE BILL NO. 699

INTRODUCED BY ADDY, STICKNEY, CONNELLY, BECK, HALLIGAN

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR A PATIENT
ASSURED COMPENSATION FUND ABQVE LOW PRIMARY LIMITS OF
INSURANCE, FOR THE PAYMENT OF MEDICAL LIABILITY CLAIMS
ACAINST PHYSICIANS WHO DELIVER BABIES; PROVIDING FOR THE
RETURN OF DOLLAR SAVINGS TO ORIGINAL-EAPIPABTIZERS-ANB-TE
PATIENTS WHO ARE INJURED IN THE MEDICAL SYSTEM; PROVIDING
FOR AN OBSTETRICAL ADVISORY COMMITTEE TO MAKE
RECOMMENDATIONS REGARDING OBSTETRICAL CARE; PROVIBING-—-POR
OBFECPIVE--GUIDELEINES- - POR-NONEEONOMIE-DAMAGES -PROPORTIONATE
20 -PHE-SEVERIP¥-DP- INFURY -OR-~FHE--bFPR--BXPECPANEY--6P--FHE
INJUREB--PARP¥s PROVIDING FOR VOLUNTARY ENTRY INTO BINDING
ARBITRATION FOR OBSTETRICAL CLAIMS WITHOUT REGARD TO
NEGLIGENCE OF THE PHYSICIAN; PROVIDING FOR ADMINISTRATION BY
THE MONTANA MEDICAL LEGAL PANEL UNDER THE REIMBURSED
SUPERVISION OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES; PROVIDING FOR CAPITALIZATION BY A PREMIUM-TAX-ON

EASUARPY¥-EARRIERS TEMPORARY LIRE OF CREDIT FROM THE GEMNERAL

FUND, WITH THE ADVANCED MONEY TO BE REPAID; AMENDING

SECTIONS 27-6-105, 27-6-602, 33-18-1@27; AND 33-23-311, MCh;

AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

STATEMENT OF INTENT
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A statement of intent is required for this bill because
it delegates rulemaking authority to the department of
health and environmental sciences. This bill is intended to
expand the authority of the department and to authorize the
writing and adopting of rules in accordance with the Montana
Administrative Procedure Act to:

(1) qualify or disqualify physicians for participation
in the patient assured compensation fund; and

(2} facilitate the collecticn of assessments and
charges for hospitals and participating physicians under the
Patient Assured Compensation Act. This bill is intended to

reimburse the department for the cost of writing and

adopting the rules.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION, Section 1, Short title, [Sections 1

through 26 4] may be cited as the "Patient Assured

Compensation Act”.

NEW SECTION. Section 2. Purpose and goals. (1) The
purpose of this legislation is to itnecrease-the--avatiabtitty

of LOWER INSURANCE COSTS FOR PHYSICIANS PROVIDING

cbstetrical care and TO _ INCREASE access to that care,
especially in rural areas of Montana, and to maintain the
availability and accessibility of obstetrical care in urban

areas of Montana.

-2- HB 699
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{2) The goals of this legislation are to:

{a) eliminate from the insyrance system any excess
insurance money that may be collected because of complex
insurance and legal problems related to excess reserves,
excess profits, and the use of shared insurance data from
states other than Montana;

{(b) require the pass through of savings to those who
bear the cost for the Patient Assured Compensation Act,
including the class of patients and claimants with injuries
received in the medical system;

(¢) provide mere-fuli-and-fair A NO-FAULT SYSTEM OF

compensation to claimants than--—-the---~-eurrent
medieat-insurance-tegat--system--does--in--cases—--involving
physteitans-vho-detiver-babiesas

tdy--provide—in-advance-a-reasonabie-cateutation-of-the
actual--amounts-—-to——be-paid-in-cbatetrica-retated-ctaims-se
that-the-fundas-necessary--to--pay--ciairma-—ecan--be—-property
ratssd--from--those--who--pay--for-the-ctaims-te-ensure-that
damages-do-not-increase-exponentiatiy;

te}(D) provide a funding mechanism that is broader
than the available base of funds from obstetricians and
family practitioners providing obstetric care by using
sources that have an interest in the maintenance of core

industries in rural areas and that have benefited from

previous civil justice reform legislation; and

-3 HB' 699
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+£3(E) provide an immediate reduction in the total
cost of coverage for medical 1liability insurance for
physicians who deliver babies,

NEW SECTION. Section 3. Legislative findings. The
legislature finds that:

(1) there has been an accelerating and substantial
reduction in available obstetrical services in Montana,
especially in the rural areas, and this process is likely to
continue unless appropriate steps are taken;

(2) the reduction in obstetrical services constitutes
a SEVERE statewide public health AND ECONOMIC problem of-a
iarge-magnitude-and-a-statewide-economic-probiem-of-a-severe
natures

+3)--in-additian-to——-the--direct——loss—-of--obstetrical
services-in-rurat-areas-of-Montanay;-there-have-been-and-wikti
tikely-continue-to-bes

tay~--broader—-adverse-economic-impacts—to-the-hoapitats
tn-—-those--commenities;-—ineiuding--the--ciosure-——cf--—-some
hospitats--with-resulting-adverse-impacta-an-the-communities
invotved;-that-fiow-from-a-itocss-of-a-broad--range-—of--basie
medicati--sertvices--as——physictans—-who-detiver-babies-retire
eariy-or-ieave-the-communitys

tbi--imitations-on——the--avaiiability--and--acceas--to
abstetrical-—-esare-—-in-—--urban—--areas;---especialiy--among

lower-income-womeny-brought-about-by-increased-pressures--on

-4- HB 699
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timited--resources-—in-urban-areas-from-women—in-rurai-areas
who—-wish--to--obtain--repiacement---cbstetrical---services,

ESPECIALLY IN RURAL AREAS, THAT MAY WELL CONTINUE UNLESS

APPROPRIATE STEPS ARE TAKEN;

t4¥(3) the impacts referred to in subsection—-t33

SURSECTIONS (1)} AND (2) are strongly associated with, among

other things:

(a) substantial previous increases in the cost of
medical liability ingurance, a high level of current costs
of medical liability insurance, and anticipated increases in
the future cost of medical liability insurance to the point
where the income from the delivery of babies does not
justify the current or future cost of medical liability
coverage;

(b) substantial previous increases in the number of

PHYSICIANS INVOLVED IN OBSTETRICAL medical liability claims

agatnst--physieians, with an increased likelihood that each
physician will be periodically involved in a number of legal
claims;

{c} inducements for early retirement, reloccation to
another area, or the elimination or 1limitation of
obstetrical services by doctors who deliver babies;

+5¥(4) the medical-insurance-legal system, because of
its unpredictability and high cost, often deprives CAN

DEPRIVE the most seriously injured and the least seriously

k- HB 699
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injured of even their out-of-pocket economic damages or
provides compensation for intangible damages
disproportionate to the severity of the injury or the life
expectancy of the injured party.

NEW SECTION. Section 4. Dpefinitions. As used in
[sections 1 through 26 24], the following definitions apply:

(1) "Actuarially sound basis” means that the
probability of insolvency of the primary pool of funds has
been lowered to a level of risk that is prudent to accept,
as determined by an actuary hired by the fund, who is a
member of the American academy of actuaries or the casualty
actuarial society.

{2) "Administrator" means the administrator of the
primary and secondary pocl of funds, who is the director of
the Montana medical leqgal panel provided for in 27-6-201,

(1) "Board" means the Montana state board of medical
examiners provided for in 2-15-1841,

t4y--tBodity--impairmenti--means-temparary-or-permanent
imparement-or-toss-of-bodity-funetiona-er-bediiy-parta--—-Phe
term-—-does--not-inectude-other-impairments; -tnckuding-but-not
rimitted-to--mental--or--emotional--precesses--or--behavieral
contratas

t5¥(4) "Claimant" means a person claiming damages Ffor

injury from medical malpractice or required bhenefits for

compensable injuries under (sections 1 through 26 24].

-6 HB 699
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t61(5) *“Commissioner" means the commissioner of
insurance provided for in 2-15-1903.

t74(6) "Compensable injury" means any physical harm,
bodily impairment, disfigurement, or a delay in recovery,
under [section 24 22] that:

{(a) 1is associated with or connected to the birthing
process or the rendering of obstetrical care by a physician
qualified under the terms of [sections 1 through 26 24];

(b} 1is associated in whole or in part with medical
intervention rather than with the condition for which the
intervention occurred; and

{c}) is not consistent with or reasonably expected as a
consequence of medical intervention or is a result of
medical intervention to which the patient did not consent.

t83(7) "“"Condition" means the general state of health
of the patient prior to medical intervention.

€9¥(8) "Delay 1in recovery" means any undue additional
time spent under care that is not substantially attributable
to the condition for which medical intervention occurred and
includes consideration of the general health of the patient,

+103(9) "Department” means the department of health
and environmental sciences provided for in Title 2, chapter
15, part 21.

¢3+3(10) "Designated premium equivalent" means the

doilar amount paid by a patient to a physician er-deducted
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from-the-charges-af-a-physician under (section 24 22].

t+123-2pisfigurement’-means-scara-or-adverse-changes——in
sodily--appearance-beyond-thosa-that-are-medicatiy-reguireds

t133-UEconamie-~damages!——-means-—-those---compensatoery
damages--payable--as-a-result-of-a-medical-maipractice-ciatim
ageinat-a-physietan-er-a-physician-and-other--partiessy--that
are--cbjectively--determinable--and--verifiabie-compensatory
damages;-including-but-not-ltimited-to-medicat--expenses--and
care;——rehabititacion--services;--eustodiat-—care;—-tecas--of
earnings-and-earning-capacityrs-toss-of-—-incemey--funerat--or
burial-expenses;-~teoss-of-use-of-propertyy-cests-of -repatr-or
replacement--ef--property;--cests-—-of-—obtatning-- sabscitate
domest%e-aefviees7—ioés—of~emp}oyment7—}ass—of~—busines=-~or
employment---spportunities;-—-and---any---other--objectivetly
determinabie-and-verifiable-pecuntary-or--menetary--damagess

+34+{11) "Hospital" means a hospital as defined in
50-5-101.

t353(12) "Malpractice claim" means a malpractice claim
as defined in 27-6-1013.

+¥6%{13) "Medical intervention" means the rendering as
well as the omission of any care, treatment, o©r services
provided within the course of treatment administered by or
under the control of a physician or hospital.

+374(14) "Montana medical legal panel” means the panel

provided for in 27-6-104.
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£18)-YNoneconomic--damages-means-those—damages-payabie
as-a-—-reantt-—-of--a-—-medical--malpractice--ctatm--againat--a
physician-—--or--a--physician--and-~other--parties--that--are
subjectively-determined-to-be-—nonmenetary--or--nonpecuniary
damagesr——-tneinding—-but--net--timited —-to--pain;-sufferings
inconventencey-grief;--physicat--impatrment;-~diafigqurementy
mental--suffering-—or—-—anguishy--emotionat-distresasy-tass-of
society-and-companienship;-loss-of-consortium;-fear-of-loas;
fear-af-iiiness;——fear——-of-—injury;-—injury——teo--reputations
humittattony;-—-—and---any---other---subiectivety---determined
nonmonetary-or-nonpecuntary-damagess

£:9y(15) “"Obstetrical advisory council” means an
advisory council created pursuant to 2-15-122 by the
department and provided for in [section 28 19].

+201(16) “Patient" means an individual who receives or
should have received care from a physician and includes any
person OR  ENTITY h;ving a eclaim—-eof--any--kind;--whether
derivative-—ar--otheprwise;--as—-a--reauic-of-atteged-medreal
ma}ptaetice~—on——the—-part—-of-—a——phyaieian——er——having———P
eompensabie—-injurys--Berivative—-ciatms-inctude-but-are-not
timited-te-the-ctaim—-cf--a--parent--or--parenta;--guardian;
trustee;——-chiid;—---relative;---attarney;——-er---any---other
representative-cof-a-patient;-inctuding-claims—-for--economic
damagesr;-nonecenomre-damages;-attorney-fees-or-expensesr-and

att-simitar-ctaims RIGHT OF ACTION UNDER 27-1-501.

-9~ HB 699
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€213 (17) “"Patient assured compensation fund" or "fund"
means the fund created under [section 5] and comprised of a
primary pool of funds and a secondary pool of funds.

t22}-4Physitcat-harmd-means-a-wonnds-infections-diaease,
or-death+

+23¥(18) “"Physician” means a physician as defined in
27-6-103.

+24%(19) "Primary pool of funds" means that separate
and segregated portion of the fund established for the
payment of claims, expenses, and other allowed and required
expenditures pursuant to [sections L1 through 26 21], except
for money payable from the secondary pcol of funds.

+25+(20) "Representative" means the spouse, parent,
guardian, trustee, attorney, or other legal agent of the
patient.

€263 (21) “Secondary pool of funds" means that separate
and segregated portion of the fund established for the
payment of compensation, expenses, and other allowed and
required expenditures pursuant to [section 24 22].

+271r(22) "Surplus" means the excess of total assets
minus liabilities of the primary pool of funds as defined by

standard accounting practices for insurance carriers.

NEW SECTION. Section B. Purpese FUND CREATED  —-

attachment to department -- deposit and investment. (1)

There is a patient assured compensation fund. Money for the

-190- HB 699
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fund collected and received pursuant to [sections 1 through
26 24) is to be used exclusively for the purposes stated in
[sections 1 through 26 24].

(2) The fund is attached to the department for
administrative purposes only, pursuant toe 2-15-121, except
as otherwise provided in [sections 1 through 26 24]. The
department may promulgate rules and reqgulations implementing
[sections 1 through 26 241},

(3) The primary and secondary pool of funds and any
income from those funds must be held in trust. The funds
must be deposited in segregated accounts ({one for the
primary pool of funds and one for the secondary pool of
funds), invested, and reinvested by the department AS A
FIDUCIARY, pursuant to law, The EFund may not become a part

of or revert to the general fund of the state.

NEW SECTION. Section 6. Reimbursement to department

DEPARTMENTS. The department AND THE DEPARTMENT OF INSURANCE

must be reimbursed from the primary pool of funds for any
expenses incurred in the administration of [sections 1
through 26 24]}.

NEW SECTION. Section 7. capitalization and
maintenance of primary pool of funds and secondary pool of
funds -- surcharge. (1) To capitalize the primary pool of
funds and the secondary pool of funds, there is tevied-and

cotiected-on-ati-insurance-carriera-anthotired-to-write--and

-11- HB 699
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engaged--in--writing-casnalty-insurance-pursnant-to-313-1-206
in-this-state-during-1987-and-engaged--in-—-writing--casualtcy
insurance--as—-of--December—-317-19887-a2-one-time-refundable
surcharge-in-the-form-of-a-1-i7?%-premium-tax-soreharge-based
en-1987-esarrier—-annual-reports-made-pursuant-to-33-2-705:--A
totat--of-$3607000-cf-the-surcharge-forma-the-capitatization
ef-the-secondary-poot--cof --funds-—-and--the--baltance--of--the
surcharge——farma--the——capitatization-cf-the-primary-pooit-of
fundsc-if-the-su charges-provided-for-in--this--section--are
refunded;—-the--refund-must-be-made-in-the-method-and-manner

provided-for-in-{seection-304s A LOAN OF §$6,300,000 FROM THE

STATE_ GENERAL FUND TO THE PRIMARY POOL OF FUNDS ANG A LOAN

OF $100,000 FROM THE STATE GENERAL FUND TO THE_SHCONDARY

POOL OF FUNDS. THE LOANS ARE NOT APPROPRIATIONS AND MUST BE

REPAID UNDER [SECTION 10j, WITHOUT INTEREST.

{2} Except as otherwise provided in this section, the
primary--pooi--of-funds-is-fuity-nonassessabte PARTICIPATING

PHYSICIANS ARE NQOT SUBJECT TOQ ASSESSMENT, In order to

maintain the primary pool of funds, the following annual
surcharges must be levied against physicians qualified under
[section 16 15]:

(a) (i) for coverage from the primary pool of funds
from §100,000 per occurrence and $300,000 in the annual
aggregate up to $1 million per occurrence and $3 million in

the annual aggregate for all claims made during the policy
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period of the qualifying physician's primary policy of
insurance required by [sections 1 through 26 24} and
pursuant to that primary policy, as to physicians insured
for purposes of at least some obstetrical privileges with an
insurer authorized under [sections 1 through 26 24}=

tAy-—as--a--famity-practitioner;-an-annuat-surcharge-of
$6+313+

tBy——as--an—-obatetrician; --an--annual---surcharge-—--of

$13714%, AN ANNUAL SURCHARGE THAT WILL KEEP THE PRIMARY POOL

OF POUNDS ACTUARIALLY SOUND. THE STATUTORY LIMITATIONS AND

REQUIREMENTS ON RATE CHANGES BY PRIMARY MEDICAL MALPRACTICE

CARRIERS APPLY TO THE DETERMINATION OF SURCHARGES;

(ii) an annual surcharge, separately and additionally
paid by any professional service corporation, partnership,
or other business entity and its employees desiring to
qualify as physicians under [sections 1 through 26 24] in
the same manner as charges are 1levied by the carrier
providing primary coverage, at a rate to be determined by
the actuary hired by the administrator;

{b) for each physician subject to the terms of
{sections 1 through 2& 24] who, after January 1, 1990, has
an adverse ruling as to any medical malpractice claim by the
Montana medical legal panel or a judgment or settlement as
to a claim in excess of $25,000 and less than 550,000, the

one-time sum of $500 because of the claim. If the amount of
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the judgment or settlement as to the claim is $50,000 or
more, the one-time sum of $1,000 because of the claim. Any
insurer required to report to the beard pursuant to 37-3-402
shall also provide the report to the administrator and shall
include in the report the amount of each settlement or
judgment for each physician for whom a report is made. The
certificate of authority of the insurer must be suspended by
the commissioner pursuant to 33-2-119 if the reports are not
provided to the administrator as required by 37-3-402 or
within a reasonable time thereafter.

{c) after January 1, 1990, ¢5 from each physician
subject to the provisions of [sections 1 through 26 21 for
each baby delivered by that physician and $5% frum each
nospital for each baby delivered at the hospital. As a basis
for the surcharge, by January 3L, 1991, and on January 31
each year thereafter, each physician and each hospital shall
report to the administrator the number of babies delivered
by them during the preceding calendar year.

t34--Beginning-with-the--firat--year--of--operation--of
fsecttons------throsugh---26};--the--annuat--sercharges—-fax
phystctans-provided-for-in-subsectien-t2}tar-are-scbiect--teo
anntal---adjuatment---by---the---administrater;-—-based--upen
regquirementas-for-the-actuarial-soundmesa-of -the-primary-poeot
of—-funds;-under-the—-same--timications--and--with--the-—same

requirements--as--a--rate--change--undertaken-by-the-primary
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earrier-of-the-physieians

+44(3) The first annual surcharge for physicians
provided fer in this section must be collected by the
Montana medical legal panel pursuant to 27-6-206 or within
30 days of |[the effective date of this act], whichever
occcurs later. Beginning in 1990 and in each year thereafter,
all subsequent annual surcharges for physicians provided for
in this section and beginning in 1991, all surcharges
provided for physicians in subsection (2)(b) and for
physicians and hospitals in subsection (2)(c) must be
collected by the Montana medical legal panel pursuant to
27-6-206. All c¢ollections must be remitted to the
department within 14 days of receipt.

+5%--Fhe--one-time--refundabie--surcharges-for-casunley
in:urunce—carrierb-provided-far——in~—this-—secticn——mu:t——be
eotitected--by-the-commissioner-on-March-1;-19897~pursuant-to
33-2-785-withouk—deferrai-or-instaliiment-er-within-~36--days
of-tthe-effective-date-of-this-actl;-whichever-occcurs-iaters
Phe--aurcharge—-muse--be-—remitted--to—the-department-by-the
commisstoner-within-t4-daya-of-raceipty-and-if-the-surcharge
ia--not--timely--pard--as--provided--in--this--sections--the
certificate-of-anthority-eof-the-insurer-must-be-asuspended-by
the-commisatoner-pursuant-£5-33-2-119-untii-the-surcharge-is
paid~r »

+63({4) The secondary poel of funds must be maintained
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solely through the surcharges on physicians and hospitals
pursuant to subsections (2)(b) and (2)(c), distribution from
excess surplus pursuant to [section 10], the coliection of
designated premium equivalents pursuant to [section 24 221,
and the revenues from any other source dedicated to the

purposes of the secondary pool of funds.

NEW SECTION., Section 8. Aactuarial scundness of
primary pool of funds. (1) The fund's primary pool of funds
must be maintained on an actuarially scund basis and may not
become operational until a statement is prepared by an
actuary, hired by the administrator, who is a member of the
American academy of actuaries or the casualty actuarial
society certifying that the primary pool of funds is
expected to be actuarially sound.

{2) If the primary pocl of funds would at any time be
rendered insolvent by payment of all fixed and known
obligations that will become final within 2 years from that
time, the amount of future noneconomic damages payable
within that calendar year must be prorated among existing
claimants at the time of the determination in a manner
sufficient tc eliminate or reduce the insolvent circumstance
to the extent possible. Any amount due and unpaid at the end
of the 2-year period must be paid in the following 1l-year

period, WITH INTEREST AT THE JUDGMENT RATE FROM THE TIME OF

DEFERRAL UNTIL PAYMENT, and must be paid before the
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obligations FOR ADMINISTRATION OF THE PRIMARY POCL AKD FOR

NONECONOMIC DAMAGES that become final during that year may

be paid. THE ADMINISTRATOR SHALL INCREASE THE ANNUAL

SURCHARGE FOR THE PRIMARY POOL IN ORDER TO ENSURE THAT

PRORATION OF NONECONOMIC DAMAGES DOES NOT OCCUR FOR MORE

THAN 3 YEARS.

NEW SECTION. Section 9. staff. The administrator,
using maney from the fund as considered necessary,
appropriate, or desirable by the department, may purchase
the services of persons, firms, and corporations to aid in
protecting the fund against claims, fully administering
[sections 1 through 26 241, determining the actuarial
soundness of the primary pool of funds, and determining the
return of savings to persons and entities paying any portion
of the original capitalization of the primary pool of fundss
aa---weti---as--for--making--recommendations-—-to--subsequent
tegislative-sessions.

NEW SECTION, Section 10. Return of savings. (1) On
July 1, 1993, and on July 1 of each year thereafter, if the
primary pool of funds is actuarially sound, all surplus in
the primary peol of funds in excess of $1 million over the
sum of the amount necessary to make that fund actuarially
sound and-the-amounk-of-the-ariginai-annuai-succharge-see-by
fsectionas--i--through--26}--times-—the--number——of-quatified

phystctans must be distributed equally among BETWEEN:
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{a} the-caspaity--insurance-—carriters--whe--have--paid
surcharges--itnto-——-the--primary--poot--eof-funds;-pro-rata-and
proportionate-to-thetr-originat--centributions THE GENERAL

FUND, AS REPAYMENT OF AMOUNTS WITHDRAWN UNDER THE TEMPORARY

LINE QF CREDIT, until such centributiens AMOUNTS have been

repaid; and

{b} the secondary pool of funds.

{2} The administrator, upon receipt of capital
contributions pursuant to [sections 1 through 26 24], shall
issue the person or entity paying the capital contribution a
certificate representing the contribution and containing the
terms of repayment, if any. The collection of capital
contributions or the prospects of a return of savings may
not be considered to be an unregistered investment contract
or otherwise require registration as a ‘security under the

securities laws of Montana.

NEW SECTION., Section 11. Reinsurance authority. The

fund has-the-power-te SHALL negotiate for, contract for, and
purchase reinsurancey--subject-—-te--the--eontrot---of---the
department.

NEW _SECTION., Section 12. claims for paymeat. Except
as ctherwise provided in [sections B{2) and 24 221=

t¥y, claims for payment from the primary or seccndary
pool of funds that become final during-the-first-6-months-of

the--catendar--year——-must-be-compruted-on-June-36-and-must-be
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patd—no-tater-than-the-fellowing—-dulty-15;-and

t2y--etaims-for-payment-£rom-the-primary--or--secondary
peot--of-funds-that-become-finat-during-the-last-6-menths-of
the-catendar-year-must-be-computed-on-Becember-3i~-and--must
be--paid-no-tater-than-the-£feliowing-dannary-15 MUST BE PAID
WITHIN 30 DAYS.

NEW SECTION. Section 13. cClaims against fund —-
procedure. (1) The department shall issue a warrant in the
amount of each claim, in the manner required Ffor payment
under ([sections 1 through 26 24], submitted to it against
the primary OR SECONDARY pool of funds on dune--30--and

December--3i--ef--each--year THE FIRST DAY OF THE FOLLOWING

MONTH .

(2) Phe-enty-claim-against A PAYMENT FROM the primary
pool of funds must MAY be MADE ONLY UPON a voucher or other
appropriate request by the administrator, submitted along
with:

(a} a certified copy of a final judgment against the
faund; or

{b}) a duplicate original of a settlement entered into
by the administrater on behalf of the primary pool of funds
involving a physician qualified under the terms of [sections
1 through 26 24].

(3} %he--onty--claim--against A PAYMENT FROM the

secondary pool of funds must MAY be MADE ONLY UPON a voucher
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or other appropriate reguest by the administrator, submitted
along with:

{a) a vcertified copy of a final judgment OR AWARD of
entitlement to the benefits of [section 24 22]; or

{b) a ecertified-copy-of-a—settiement-fer-the--benefits
eof-—fsection-24}-approved-by-the-Montana-medicat-tegat-panel

DUPLICATE ORIGINAL OF A SETTLEMENT ENTERED INTO BY THE

ADMINISTRATOR ON BEHALF OF THE SECONDARY POOL OF FUNDS.

NEW SECTION. Section 14. Payment from primary pool of
funds after exhaustion of insurance coverage -- excess
claims —— procedure. (1) If a physician gualifisd under

[sections 1 through 26 24] or his insurer as UNDER INSURANCE

required by [section 36 15] has agreed to settle liability
on & claim by payment of its policy limits and the <claimant
is demanding an amount in excess of the policy limits or if
the annual aggregate under the insurance for the physician
has been paid by or on behalf of the physician, the claimant
shall notify the administrator ¢n-the-manner-previded-in
subsection-{2}-and-receive-a-repty-from-the-administratéor-as
a-conditton-precedent-to-recevery-from-the-primary--poot--of
funds.

(2) The claimant shall provide the administrator in
writingy-peatage-prepatd-by--certified--maiit; a short and
plain statement of the nature of the claim and the

additional amount for which the claimant will settle. The
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akatement-—must——inciude;-—-—separataly--statedy--the--amounts
previsusiy-paid-and-the--additionat--amounts-—demanded--with
respect--ta--the—-damages--as--a-whoite-without-regard-to-any
previous-payment<——FThe-statement-must-aiso-inciuder
ta}--the—amount-of-any-past——damagear--rtemized--as--te
economic-and-neneconemie-damages;-and
tby--any-future-damages-and-the-pericda-over-which-they
witi--saecerue;—-on-an-annual-basis;-for-each-of-the-following
typess
ti}--mediecat-and-other-costa-of-heatth-cares
ttty-other-economic-tosas;-and
titity-noneconomic-tosas
+3)--Fhe-calteutation-sf-future-damages-under-subsection
t2)-must-be-based-on-the-costs-and-tessea-during-the—-period
of--time--the~-—gtaimant—-wiit-sastain-those-costs-and-iosses
antess-a-claim-nf-wrongful-death-ts--invoiveds--¥in--wrongful
death--ctaims;--future-—damagea-—must-be-based-on-the-tosses
during-the-peried-of-time—the-injured-party-weuitd-have-tived
but-for-the-injury-upon-which-the-ciaim-is—-based;—-and--the
ciaimed--future--damages-must-be-sxprassed-in-current-vatues
witheut-regard-to-future-changes—in--the—-sarntng--power-—-or
purchasing-power—-of-the-dotiars
t41--31f--a-ctaim-of-wrongfut-death-ts-net—involveds-the
statemenkt--under—-subsection--{2}--must~-state--the--ctarmed

severity--of-the-injury-and-whether-the-injury-is-imiced-to
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mentai-or-emotionat~harm-or-invoives-physicat-harm:--3f——the
injury--invelves--physical--harm;--the--ctatmant-shati-state
whether-the-physicai--harm--includes--bedity-—impatrment--o¢
disfigurements

t5¥--Fhe--statement--under-—subaeerion——{2}--must--aias
apecify-what-percentage-cf-the-elaimed-damages-—-are--atieged
to--be--the-—-responsibility-of-each-phystetan-agarast-whom-a
ctaim-is-mades

t6y--1f7-within-390-days-after receipt-of-the-statements
the-administrater-has-not-accepted-the-cffer--of--aertlement
tn--writing;-the—ciaimant-may-proceed-with-any-ctaim- agatnat
the-physietans-Fhe-patient-asanred-compenaation-fund must-he
named-as-a-neceasary--and--proper--party--in--any--state--or
federal--eourt--proceeding—-for-ali-causes-of-action-arising
after-tche-effective-date-cf-this-aceis

t7y--tay-Fhe-statute-of-timitations-with-respect-to-any
medtecai-matpracktice-—-¢ctaim--against--a--quatified--physieian
under—-faections--i--througn-26}-is-toiied-by-the-deposit-in
the-Bnited-States—mati—-of--the--writing--required--by-—this
section--and--dees--net-begin-to-rum-again-untii-the-greater
ofs

ti}--38-days-after-mattings;-or

tity-the-running-of-the-—-appiicable--iimitation--period
under-23-6-3627

tb}~~Ffhe-time-period-of-toiting-ta-not-computred-as-part
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of-the-period-within-which-the-acticn-may-be-broaghts

NEW-SEEPION---Baotion-18:--Pischarge--of - ebligation—te
pay-amocunt-from-funds---Ffhe-obttgation-to-pay-an-amount-£from
the-primary-or-secondary-poot-of-funds-—may--be--diaschargeds
untess-otherwise-required-or-permitted-by-law;-throughs

t1)--payment-in-one-inmp-sum-for-accrued-damages;

t24--an--agreemént-requiring-periodic-payments-—from-the
primary-or-secondary-poot-ef-funds-over-a-period—-of--yearss;

t3}--the---purchase---of--an--annuity--payabie--te--the
claimanty;--with--the--administrator--having--the--pawer---to
contract-with-thosa-inaurers-permitted-under-25-9-403+4y--or

t4)y--any---combination---of-—-the---payment—--ptana--in
subsections-tiy-through-¢3ys

NEW SECTION. Section 15. Qualifications for
physician. (1) In order to become and remain qualified under
the provisions of [sections 1 through 26 24], in addition to
the procedures established by the department for regulation
of application for gualification, a physician must:

{a) pay all surcharges required by [sections 1 through
26 24) in a timely manner;

({b) at the time of qualification, irrevocably agree in
writing to be bound by the results of any arbitration
provided for in (section 24 22];

{c} (i) if acting as an individual physician, be

insured and continue to be insured by an authorized insurer
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under a valid and collectible policy of medical liability
insurance in at least the amounts required by subsection
{2}, for purposes of at least some obstetrical privileges as
an obstetrician or as a family practitioner; or

{ii) if a member of a professional service corporation,
partnership, or other business entity desiring to gualify as

a physician, have--one-or-mare BE A MEMBER OF ONE THAT HAS

MORE THAN 50% OF THE members ¢f the business entity insured

as an obstetrician or as a family practitioner with some
obstetrical privileges;

{d) establish proof of qualifying coverage for lower
limits and proof of specialty.

{2) Proof under subsection (1) may be established by
the physician's insurance carrier annually filing with the
administrator proof that the physician is insured by a
policy of malpractice liability insurance in the amount of
at least §100,000 per occurrence and $300,000 in the annual
aggregate for all claims made during the peolicy period,
along with the specialty under which such policy was issued.
Any--tnsurer—-offaring-saeh-a-poticy-may-cffer-a-potiey-with
deductiblte-optiens-of-up-te--ene-hatf--af--the--timitar The
administrator may require a professional corporation seeking
to qualify to provide information necessary to determine if

the corporation is eligible as a physician.

NEW SECTION. Section 16. railure of physician to
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qualify Ffor change of coverage —- limits of liability of
fund —- rights and duties of physician. (1) A physician who
fails to qualify under [sections 1 through 26 24] or whe
becomes disqualified is not covered by the provisions of
fsections 1 through 26 24} after the date of
disqualification and is subject to liability under the law

without regard to the provisions of [sections 1 through 26

24}, EXCEPT FOR CLAIMS MADE WHILE THE PHYSICIAN WAS

QUALIFIED. If a physician dees not qualify, the claimant's
remedy will not be affected by the terms and provisions of
[sections 1 through 26 24]. The primary pool of funds is not
liable for any amounts up t6 the 1limits of qualifying
coverage of a physician established in [section %6 15]. The
secondary pool of funds is liable only up to the amounts
contained in that fund in the manner provided in [section 24
22].

(2) Within 14 business days of receipt of the
information required for qualification of a physician, the
administrator shall notify the physician whether the
physician is qualified, and if so, the date he became
qualified.

(3) The primary pool of funds is not 1liable for any
amounts until the limits of the qualifying coverage for

lewer limits of the physician have been paid or are payable

and then only above those limits of coverage. The maximum
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liability of the primary pool of funds is $1 million per
occurrence and §3 million in the annual aggregate AS TO EACH

QUALIFIED PHYSICIAN for all claims made during the policy

period of the coverage for lower 1limits. The claimant's
remedy for amounts over the limits of the primary pool of
funds are not affected by the terms and provisions of
[sections 1 through 26 24}, except as otherwise provided.

(4) Except as otherwise provided in ([sections 1
through 26 24], the rights and duties of a physician
qualifying wunder (sections 1 through 26 24], including but
not limited to the nature, extent, and limits of ccoverage of
the primary pool of funds, are the same as the rignts and
duties of that physician under his qualifying coverage for
lower limits, including but not limited to all exceptions,
exclusions, and endorsements to the lower limits of
coverage.

{5) Failure ta maintain levels of coverage required
under this section or nonrenewal, cancellation, or the
elimination of obstetrical coverage for lower limits of
coverage censtitute CONSTITUTES disqualification of the
physician under the terms of [sections 1 through 26 24] when
the changes become effective with respect to the lower
limits of coverage, if at all., The carrier providing lower
limits of coverage shall promptly notify the administrator

of changes in coverage pertinent to this secticn in the same
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manner as reguired of notice to insureds.

t6}~-Notwithstanding-any-other-prevision-ef-fsections-1
ehreugh--26}7--if--the-administrator-datermines-thaty-due-te
the-namber-and-detiar-expoanre-sf--ctaims-—£iied--against--a
phystetan--quaiified--under--fsections—-t——throagh--261;-the
phystetan-presenta-a-materiat--risk--of--aignifitecant--future
tiabiltity-~-to-—-the--fund;-—-the--adminiatrator-its-authorizeds
after-netice-and-an-cpportunity-for--hearingy-~-te--terminate
the--liabitttty--of--the--fund--for--att--ctaimas--against-thae
physicians

t?¥(6) Except as otherwise provided in (sections 1
through 26 gil, Title 33 has no application to [sections 1
through 26 24]. The following provisions of Title 33 apply
to [sections 1 through 26 24}: 33-15-411; 33-15-504;
33-15-1101 through 33-15-1121; Title 33, chapter 18; Title
33, chapter 19; 33-23-301; and 33-23-302.

NEW SECTION. Section 17. Adequate defense of fund ——
notification as to reserves. The administrator may provide
for the defense of the primary and secondary pool of funds
against a claimant's claim and-may-appeal-a--jndgment~-—-which
affects—-~the--funds. The physician or his insurer for
qualifying coverage for lower limits shall provide an
adequate defense to the claim and is in a Eiduciary
relationship with the primary or secondary pocl of funds

with respect to any claim. Any carrier representing a
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physician subject to {sections 1 through 26 24] shall
immediately notify the administrator of any case upon which

it has placed a reserve of $50,000 or more.

NEW SECTION. Section 18. Primary pool of funds not
liable for punitive damages. The primary pool of funds is
not liable for punitive or exemplary damages of any kind.
This section does not relieve the liability of a physician
for punitive or exemplary damages.

NEW SECTION. Section 19. Appointment and
recommendations of obstetrical advisory council. (1)} The
department shall appoint an obstetrical advisory council,
subject to the approval of the governor, composed of seven
people, five FOUR of whom must be physicians qualified under

[sections 1 through 26 24]. Fhe EXPENSES FOR TRAVEL AND

LODGING AND THE ADMINISTRATION OF THE council must be funded

from the primary pool of funds, and members must be
appointed for 4-year terms. A vacancy must be filled for the
unexpired portion of the term in the same manner as the
original appointment.

(2) The council shall make recommendations regarding:

(a} prenatal and postnatal care, including but not
limited to better access to comprehensive obstetrical
services, improved professional competency, and peer review
and gquality assurance in connection with prenatal care,

labor, delivery, immediate care of the newborn, and care of
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the postpartum woman;

(b) risk prevention and other quality of care;

(c) designated compensable events, for which
compensation should in all instances be paid, to be included
in [section 24 22];

{d} economic and noneconomic damage schedules which
should be included in [sections 1 through 26 24]; and

(e) the proper implementation or correction of
(sections 1 through 26 24) as the council considers
appropriate, pursuant to guidelines provided by the
administrator.

NEW SECTION. Section 20. bpisciplinary action against
physicians. After [the effective date of this act]. upon the
receipt by the board of information from the reports
required by 33-23-311(3), 37-3-402, this section, or any
other source that a physician has had three or more medical
malpractice claims where a Montana medical 1legal panel
result was adverse or indemnity has been paid or is payable
in excess of the amount of $10,000 for each c¢laim within the
previous 5-year period, the board shall investigate the
occurrences upon which the claims were based. The board
shall determine if action by the board against the physician

is warranted UNDER 37-3-323 THROUGH 37-3-328 AND MAY TAKE

ACTION UNDER THOSE SECTIONS. In 1995 and annually

thereafter, the board shall publish a summary of action

-29- HB 699

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0699/02

taken or not taken on claims pursuant to this section. The
summary may not identify individual physicians. The summary
is in addition to any other requirements of the law and may
not limit the obligations otherwise required by law.
NEW-SEETION~--S€0tioR-22---Predietabitity——of —-damages s
in--a--triat--in--distriet--conrt-af-any-medicai-maipractiee
actron-far-damagea-£far-injury-not-inctuding--wrongfut--death
where--the-—-patient--assured-compensation-fund-is-a-party-to
the-actiony-the-sonre-ashatis
ty--upon-preper-motion--sf--any--party--subsequent--&s
verdict—-and--befeore--entry--of--judgment;-~-review--an-award
ageinat-sny -party--for--noneconomic--damages--to--dertermine
whethet——the;—nward*-is-cieariy—excess&ve—cr-inadequate7—-iE
the-award-is-not-itn-substanttat—-accord-with-a--proper--award
af--damages-after-considering-the-factors- in-asgbsection-t2}5
the-court-ahati;-acting-with-cauvtion-and-discretiony--modify
the--award--in--a--manner--reascenably--eonsistent-—-with-that
subsectiony-untess-—there-is-ecrear--and--eonvinerng--evidence
that—-~the--intereat--of--Justitece——wontd-nor-be-sesved-by-the
medificationt-Fhe-conrt-shati-give--written—-vreasona--€ar——a
medtFreatton——-er—-rafussi--teo-modify<-If-the-party-adversetry
affeected-by-any-modification-obiects;-the-court-shaiti--order
A--mew--triat--on-~the—-issue--cf--noneconomic-damages-onty~
Economice-damages-awarded-——and-—the--fact--of--trabitity--are

admisstbie--at-the-new-trtats-bot-factuai-matters-pertatning
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to-iiability-are-not-admissibies
t2}--in--—determining—--whether---an---award--—-reguires
modification-under-subsection-ti};-considers
ta)--whether--the~-ameunt--awarded-indicates-prejudicey
passion;-ar-corruption-on—the-part-of-the-trier-of-fact;
tb}--whether-tt-cteariy-appears-that-the-trier-of——fact
itgnered--the-—evidenee-in-reaching-a-verdict-or-miseconceived
the-merirts-af-the-case—-as-to-damages-recoverabie;
tey——-whether-the-trier-of-fact-took-—impreoper--eiaments
of--damages—into-account-or-arrived-at—the-ameunt-of -damages
by-specutation—and-conjecturesr
td}--whether-the-award-is--reasonabiy--retated——-to--the
damages--proved--and--the--injury-—suffered--pursnank-to-the
guideitines-in-subseekion-¢3y7-and
tey-—-whether-the-award-is-supported-by-the-evidence-and
eoutd-be-adduced-in-a-togieat-manner-by-reasonable--personss
t3y-—use---the-—-guidetines---in-——this--subsection-—in
determining-whether-to-—modify--an--award--vhen-—cansidering
subsection—-¢2y¢dyr-Noneconomic-damages—are-not-propertional
to-the-injury—teceived-if-they-exceed-the-greater-of:
tay--weekiy--wage--compensation--benefits--as--computed
pursuant—+o-39-F71-791-times-the-life-expectancy-in-weeks;-or
tby--the--mulitiple—-of--econemic-damages-awarded-by-the
Juryry-pursuvant-to-the-severity-of-the-injury-—-as--determined

by--th. -finder-af-fact-as-properly-ahown-by-the-evidence-for
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purpeses—of-catculation;-as—follows:
tiy—Ffor-mental-cr-emoticnai-harm-ontys-0:595--times-——the
amount-—of ——economic—-damages—-er--$i--mitttons-whichever-is
greaters
t+iy-for-physical-harm--without--bodity--impairment--or
disfigurement:-—-an--amount--equal--te-the-ameunt-of-economic
damages-or-$2-mittions-whichever-ia-greater;
titt}-for-bodily impairment-or-disfigurements-i<5-times

the-amount-of-sconomic-damages-er—$3-mirtiony-—whichever-—is

greaters
NEW SECTION. Section 21. Contractual right to
extended reporting endorsements -- prior acts coverage. (1)

Each physician qualified under [sections 1 through 26 24]
has the contractual right, on the same terms and conditions
as that physician has under the gqualifying lower limits of
coverage, if any, to obtain an extended reporting
endorsement for coverage by the primary pool of funds for
claims for medical malpractice that occur during the time a
physician was qualified under [sections 1 through 26 24] but
that are reported after the physician ceases to be
qualified.

(2) The cost of the purchase of an extended reporting
endorsement paid by the physician to the fund is equal to a
multiple of the current annual surcharge under [section 7].

The multiple is the lesser of the multiple being charged
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under the gualifying lower limits of coverage at that time
or the multiple determined by the fund's actuary.

(3) Prior acts and omissions coverage, provided to the
qualified physician upon qualification for coverage by the
primary pool of funds for claims that have occurred but have
not been made, must be provided only as to claims that are
also covered under the terms of a valid and collectible
primary policy of insurance coverage carried by the
physician, qualified as required by {sections 1 through 26
24] and any endorsements to the policy. Prior acts and
omissions coverage from the fund is subject to the following
exclusions and limitations in addition to those contained in
[sections 1 through 26 24]:

{a} The fund may not provide coverage for any
liability to any qualified physician with respect to:

{i}) any claim made against a physician qualified under
[sections 1 through 26 24] at any time prior to the date of
qualification, regardless of whether or not the claim has
been reported to any liability insurer; or

(ii) any potential claim against any qualified
physician of which any physician is aware or reasonably
should have been aware as of the date of qualification,
regardless of whether or not the claim has yet been made or
reported to any liability insurer. For purposes of this

subsection, a potential claim includes but is not limited to
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instances where any insured has received an oral or written
communication from a legal representative of a patient or a
request by or on behalf of a patient for copies of medical
records under circumstances reasonably indicative of a
potential claim.

{b) The limits of liability of the fund for prior acts
claims is the lesser of the 1limits of liability of the
primary pool of funds under [sections I through 26 24] or
the 1limits of 1liability of any wvalid and collectible
liability insurance carried by the gqualified physician prior

to qualification.

NEW SECTION. Section 22. compensation for injuries
from medical intervention without regard to fault. (1) The
purpose of this section is to establish a system of prompt,
efficient, and equitable compensation for certain economig
damages and attorney fees to those claimants injured through
medical intervention in the birthing process or obstetrical
care, without regard to negligence of the physician. This
section-applties-only-if-the--patient--epts--on—-a--voiuntary
pasis-tsa-pay-a-designated-premium-eguivaient-and-tater-signs
an—-aphitration--agreement-to-arbitrate-the-ciaim-before-the
Mentana-medicat-tegat-paneis

(2) Eacn-physician-shati-discitose-te-each-patienty;--at
AT the time of any initial medical treatment BY A

PARTICIPATING PHYSICIAN related to the birthing process or

-34- HB 699



[T~ T - B R - R ¥ I -~ VIR S R

—

12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0699702

obstetrical care, the—-amount--of--funds--on--hand--in-the
secondary--pool--of--funds--and---the---designated——-premium
eguivatent——that-wiii-be-contained-in-the-fees-to-be-charged
by-giving-the-form-previded--by--the—-administrateor--te the

patient IS ELIGIBLE TO PARTICIPATE IN THE SECONDARY POGL AND

BECOMES LIABLE FOR THE PAYMENT OF A DESIGNATED PREMIUM

EQUIVALENT. The initial amount of the designated premium

equivalent is $25v-—Fhe--amount, IS5 NONREFUNDABLE, AND is

subject to change by the department, by rule, after
consideration of the recommendations of the obstetrical
advisory council. Phe-administrater-shaii-requiariy-keep-the
physicians-advised-of-the-amount-cf-money-in--the--secondary
poot-of-fundss

(3) Each patient, at the time the-patient-is—provided
the-form-required--in--subsection--{2}7—-must-—-be-—given--an
epportunity--not——to--participate--in--the-secondary-pooi-of
funds-and-to-have-the-designated-premium-equivatent-deduncted

from-the-fees-to-be-charged OF INITIAL MEDICAL TREATMENT

RELATED TO THE BIRTHING PROCESS OR OBSTETRICAL CARE, MUST BE

INFORMED BY THE PHYSICIAN OF THE PROVISIONS OF SUBSECTION

(2) AND THIS SUBSECTION. THE PHYSICIAN SHALL AT THAT TIME

GIVE THE PATIENT A PAMPHLET THAT CLEARLY AND ADEQUATELY

DESCRIBES THE PROVISIONS OF [SECTIONS 1 THROUGH 24] AND

ADVISES THE PATIENT TO CONTACT AN ATTORNEY 1F THE PATIENT

BELIEVES THE PATIENT HAS A MALPRACTICE CLAIM RELATED TO THE

~35- HB 699
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BIRTHING PROCESS OR OBSTETRICAL CARE. THE PAMPHLET MUST BE

WRITTEN BY THE STATE BAR OF MONTANA, AND THE PRIMARY POOL

SHALL PAY THE COST OF PUBLISHING AND DISTRIBUTING THE

PAMPHLET, THE PHYSICIAN SHALL ADD THE DESIGNATED PREMIUM

EQUIVALENT T0 THE FIRST BILL SENT TQO THE PATIENT AND INFORM

THE PATIENT AT THE TIME OF THE INITIAL MEDICAL TREATMENT

THAT THE AMOUNT WILL BE ADDED TO THE BILL. If the patient

cannot afford the premium and-wishes-to-participate--in-—the
secondary--poot-of-£funds, the patient shall deliver a signed
letter to the physician to that effect and the premium must
be waived. The designated premium equivalent must also be
waived if prohibited by federal law.

(4) 3if-—-the-—patient--wishes--te--partietpate--itn--the
secondary-poolt-of-fundas

(a) prior-—te--any--cltaim--of--injury-and-prier-to-any
known--¢compticationa--of--detivery-~or--pregnaneys--the THE

physician shall immediately, WITHIN 30 DAYS OF THE TIME OF

INITIAL MEDICAL TREATMENT, remit to the department the

amount of any required designated premium eguivalent or the
letter from the patient stating an inability to pay the
premium. Patlure-cof-the-patiene-to-pay-or-provide-the-ietter
disquatifies--ehe--patient——-from--any--participation—-in-the
secondary-pool-ef-fundsx

(b) subseguent SUBSEQUENT to any claim of injury and

subseguent to any known complications of delivery or
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pregnancy, the patient shatit MAY provide the physician with
an agreement to arbitrate a claim arising out of the
birthing process or obstetrical care, on a form provided by
the administrator. The physician and the patient or the
patient's representative shall execute the agreement to
arbitrate the claim. Hpon-approval-by-the-administrator;-the
agreement---is--hinding--upon--the--patient;—-the--patirentis
reprasentative;-—any-ciaimants-and-the-phyaictan-£or-purpeses
of-a-cltaim-foer-requivred-benefits-—-for-—compensabie--injuries
under——-{sections--1-—through--26i+---An-executed-copy-of-the
agreement-to-arbitrate-must-be-provided-to-the-admintstrator
and-ia-subject-to—his-approval-as-te-form-and-centent-before
ie-may-become-effectives

(5) A claim for recovery of required benefits must be
filed pursuant to the provisions of Title 27, chapter 6,
naming the secondary pool of funds a party, with that
chapter and its rules of procedure being applicable te the
secondary pool of funds as 1f it were a health care
provider. The claim is governed by Title 27, chapter 6, as

if it were a malpractice claim. THE ARBITRATION PANEL MUST

BE COMPQSED OF AN ATTORNEY, A PHYSICIAN, AND A PROFESSIONAL

ARBITRATOR. THE PROFESSIONAL ARBITRATOR MUST BE

KNOWLEDGEABLE 1IN WORKERS' COMPENSATION LAW AND 1S5 THE

CHAIRMAN OF THE PANEL. The arbitration agreement of the

parties constitutes a request for recommendation of an
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award, and the recommended award constitutes an approved
settlement agreement pursuant to 27-6-606 and an award
pursuant to Title 27, chapter 5,

(6) (a) Except as provided in subsection (6){b}, Titlie
27, chapter 5, applies to the claim and any award.

{b) The provisions of 27-5-211 through 27-5-218 do not
apply to the claim, and any conflict between Title 27,
chapter 5, and Title 27, chapter 6, must be resolved in
favor of the latter.

(7) The filing of a claim for recovery before the
Montana medical legal panel under the arbitration agreements
unie:s—the—arbitraticn—agreementfhas—been—révckea-in wrikttng
by-the-patient-prior-to-filting-of-the-e¢latmy constitutes:

(a) a valid and binding agreement that the sole matter
in controversy is whether there is a cohpensable injury and,
iE s0, the amount of reguired benefits available as
compensation;

(b} a waiver of trial by jury or the court; and

{c) the sole and exclusive remedy for:

(i) any malpractice claim against a physiclan
gualified under [sections 1 through 26 24] eor-a-hospitai: or

(ii} a claim for required benefits for a compensable
injury by the patientj-hia-heirs-or-repres ntatives;-or--hia
parenta-—-or--next-of-kin;-or-any-other-person-whose-ciaim-is

derivative-from-the-ineident,
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{(8) ®he IF A CLAIM HAS NOT BEEN FILED UNDER SUBSECTION

(7), THE filing of a malpractice claim in federal court or
pursuant to Title 27, chapter 6, against one or more
physicians subject to [sections 1 through 26 24] constitutes
a revocation in writing of the arbitration agreement
provided for in this section tf-the-cltaim-represents-that
the-ctaimant-has-been-fuliy--advised--in--writing--by——1egeail
counsei-~of --the-options-avaitabte-under-tsections-i-through
263}-and-a-true-and-correct-copy-of-the-writing--ts--attached
to--the-ciaim--if-the-elaimant-is-not-represented-by—counset
in--a--Montana~--medicat---tegai---panel---proceedings;---the
administrator--shati--previde--the-advice-in-writing-and-the
ciatmant-shati-make-a-written-binding--etection--to-—preceed
with-—the--maipractice--ctaitm--or--to--amend--the--claim-for
recovery-under-an-arbitratton—agreement~obtatned-puranant-te
subsection-16}+~Phe-written--advice--and——-etection--musat--be
fited-with-the-Montana-medicai-legai-panel.

{9) Claims for required benefits for a compensable
injury under a valid arbitration agreement are limited to
required benefits and only required benefits may be paid for
a compensable injury.

(10) {a) Required benefits under this section are;
timited-to-the-fotiowing-items-as-computed-under-fsections-3
through-261+

ti}--medicat-and-hospital-expenses—and-——future—-medicat
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and--hospitat-expensea-as-incurreds-computed-and-paid-in-the
manner-provided-in-39-71-F04-and-the-ruites-implementing-that
sections
tit}-1ost--sarnings——and--£future---tost---earnings——-as
tncurred; —-computed;-——and--patd--in--the--manner-provided-in
39-71-781t1}-and-according-~to--the--definttion—-—of--average
weekly--wage--in--3%9-71-116-and-the-rutes-impiementing-thoae
sections;-and
tititiy-reasonable-atterney-feea-for--paneli--proceedingsy
computed-—and--patd--in—-the--mannep--provided-in—-39-F1-6137
39-71-6147-and-the-ruleas-impiementing-those-sections.

(I) MEDICAL, PARAMEDICAL, AND  HOSPITAL  EXPENSES

INCURRED TO THE DATE OF THE AWARD:

{II}) FUTURE MEDICAL, PARAMEDICAL, AND HOSPITAL

EXPENSES, COMPUTED IN THE MANNER PROVIDED IN 35-71-704 AND

RULES IMPLEMENTING THAT SECTION;

(II1) A SUM EQUAL TO ONE AND ONE-HALF TIMES THE STATE'S

BVERAGE WEEKLY WAGE FOR THE PERIOD OF THE DISABILITY; AND

(IV) REASONABLE ATTORNEY FEES INCURRED IN BRINGING THE

CLAIM BEFORE THE ARBITRATION PANEL, NOT TO EXCEED $125 PER

HOUR .

(b) Required benefits do not include medical and
hospital expenses for items or services or reimbursement the
patient received or-is-entitied-to-receive under the laws of

any state or the federal government, except to the extent
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exclusion of such benefits is prohibited by federal law, or
expenses paid by any prepaid health plan, health maintenance
organization, or private insuring entity or pursuant tec the
provisions of any health or sickness insurance pclicy or
ather private insurance program.

tey--Praceeds—--to-—-benefictaries;---as---defined-——in
39-73-1}65--must--be--determined—-pursuant-to-39-7t-723;-and
tump-sum-payments-fer-fubture-bensfite-mre-prohibiteds

{11) All awards must be paid from the secondary pool of
funds on an-annua} A MONTHLY basis for required benefits
that have accrued and pursuant to Title 25, chapter 9, part
4, for future required benefits, and that part applies in
all instances to claims for required benefits except as
otherwise provided in this section and to the extent the
secondary pocl of funds has sufficlent funds for payments
without hecoming actuarially unsound. If the secondary pool
of funds has insufficient funds with which to pay an award
or awards, payments must be made in the same manner, pro
rata as to all claims against the secondary pool of funds at
the time of the required payment. The unpaid amounts of any
award constitute a future obligation of the secondary pool
of funds as funds become available. The future obligation is
not enforceable by any process of law other than pursuant to
the terms of this section.

{12) All costs of administration of the secondary pool
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of funds must be paid from the secondary pool of funds, and
the costs of administration must be paid prior to the
payment of any required benefits or required obligations of
the secondary pool of funds provided elsewhere in (sections
1 through 26 24]). IE the secondary pool of funds is
insufficient to pay the costs of administration of the
secondary peool or any attorney fees required to be paid by
the secondary pool, the administrator is authorized to 1loan
the secondary pool sufficient funds for the administration
or fee from the primary pool of funds if the loan would not
render the primary pocl actuarially unsound. The loan is an
advance against future distributions pursuant to ({section
10] and in lieu of the distributions. The lcan plus interest
must be repaid to the primary pocl of funds upon the future
distribution ctherwise accruing.

(13) The arbitration agreement form promulgated by the
department must include on its face a written notice of the
substance of subsections +9+-and (7) THROUGH (10} in red,
10-point type.

(14) The period prescribed for the commencement of an
action for relief under this section is within-i-year-of-the
date-of-injury THE PERIOD PROVIDED IN 27-2-205.

NEW SECTION. Section 23. Tax exemption. The fund is
exempt from payment of all fees and all taxes levied by this

state or any of its subdivisions.
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NEW SECTION. Section 24. Review. The administrator
shall report IN WRITING to each REGULAR session of the
legislature concerning the effectiveness of [sections 1
through 26 24] in achieving the stated goals and concerning
other matters of importance. The status and operation of the
fund must be included in that report.

Section 25. section 27-6-105, MCA, is amended to read:

"27-6-105. What claims panel to review., The panel
shall review all malpractice claims or potential claims
against health care providers covered by this chapter,
except including those claims subject to a valid arbitration
agreement allowed by law er-upon-whiech-suit-has—-been——£filed
prior—to-Aprii-19;-39¥3."

Section 26. Section 27-6-602, MCA, is amended to read:

"27-6-602. Questions panel must decide. (1) Upon
consideration of all the relevant material, the panel shall
decide whether there is:

t33{a) substantial evidence that the acts cowmplained
of occurred and that they constitute malpractice; and

+23{b) a reasonable medical probability that the
patient was injured thereby.

(2) If the—-panei-decides-thakt-the-acts-complained-of

did-not-constitute-medical-maipractice—and-+€ tLthere is an

arbitration agreement pursyant to ([sections 1 through 26

24], the panel shall decide whether there is a compensable
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injury pursuant to [sections 1 through 26 24}, and, if so,

make an award pursuant_to [section 24 22]."

Scction-28:--section--33-18-+82;—-MCA;—-ts--amended——bo
resds:
133-308-102s-—Defirittionss---As--nsed--in-this-part;-the
following-definttiona-appiy=s
ti}--Lhgsasciationi-means~the-Montana-insurance-goaranty
associatian-created-under-33-16-163+7
t23——tar-t€overed--ctatmi--means——-an---unpatd---etaims

ineinding--ane—-for--unearned--premiumay--or--a--contractual

guaranty—for-an-extended-reporting--endorsement--for -claims

reported--afeer--the--expiration--of-the-potiecy-period-whieh

arises-sunt-of-and-ita-within-the-ecosverage-and-not--in--exceass
of--the--appiicable--timies——of-an-insurance-pelticy-to-which
this-part-appties-issuned-by--an--insurery--if--such--insoree
becomes-an-insctvent-tnsurer-after-Juty—i7-197i;-ands
tiy--the-~ctatmant--or—-insured-—-is——a-reatdent-of-this
state-at-the-time-of-the-insured-event;-ar
tity-the--property——from--which--the--ctaim--arises—-is
permanentiy-tecated-+n-this-states
thi--ltgovered--ctaim"-shati-does-not-inciude-any-amoant
duye-a-reinsunrery-insnrers-insurance—-poeil;--or--undervwriting
asseciationy-as-subrogation-recoveries-or-atherwises
t3y--linsotvent-inaureri-means-an-insgrer:

tay~-authorired--to--transact--insurance -in-this-state
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either-at-the-time-the-palicy-was-issued-or-when-the-insured
event-sccurredr—and

tb}-—-determined-to-be-insoivent-by-a-court-of-competent
jurisdiccions

t4y--UMember—insureri-meansa-any-person-who:

tay--wriktes-any-kind-of-insuranee-ta--which--this--pare
appties---under--33-10-381¢3y7--inetvding-—the-—exchange--of
reciprocat-sr-interinsurance-contracts;—and

thi-—is-tieensed-te-transact—insurance-in--this--states

£5y--UNet--direct--written-premrumal-means-direct-gross
premiums-written-in-this--state—-on—-insnrance--poticies—-to
which--this--part--appiites;-tess—return-premioms-thereon-and
dividends-patd-or-eredited-to-poticyhotders-on—-such--direct
businesa;--UNet--direct--written--premtums¥-dees-net-inctude
premiums-on-contracts-between-insurers-or-retnaureras

{6y ——“Perseni--means—--any-—-individuat,;——-corperattonsy
partnershipy-assoctation;-or-voluntary-organtzations¥

Section 27. Section 33-23-311, MCA, is amended to
read:

*33-23-311. 1Information required of professional
liability insurers -- submission. (1) For purposes of this
section, "profession” means the occupations engaged in by
physicians, osteopaths,

registered nurses, licensed

practical nurses, dentists, optometrists, podiatrists,

chiropractors, hospitals, attorneys, certified public
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accountants, public accountants, architects, veterinarians,
pharmacists, and professional engineers,

{2) Each insurance company engaged in issuing
professional liability insurance in the state of Montana
shall include the following information, by profession, from
its experience in the state of Montana, in its annual
statement to the commissioner:

(a) the number of insureds as of December 31 of the
calendar year next preceding;

(b) the amcunt of earned premiums paid by the insureds
during the calendar year next preceding;

(c) the number of claims made against the insurer's
insureds and the number of claims outstanding as of December
31 of the calendar year next preceding;

(d) the number of claims paid by the insurer during
the calendar year next preceding and the total monetary
amount thereof;

{e) the number of lawsuits filed against the insurer's
insureds and the number of insureds included therein during
the calendar year next preceding;

(E) the number of lawsuits previously filed against
the insurer's insureds which were dismissed without
settlement or trial and the number of insureds included
therein during the calendar year next preceding;

(g} the number of lawsuits previously filed against
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the insurer's insureds which were settled without trial, the
total monetary amount paid as settlements in such settled
cases, and the number of insureds included therein during
the calendar year next preceding;

(h) the number of lawsuits against the insurer's
insureds which went to trial during the calendar year next
preceding and the number of such cases ending in the
following:

(i) Jjudgment or verdict for the plaintiff;

(ii) judgment or verdict for the defendant;

(iii) other;

(i) the total monetary amount paid out, in those
lawsuits specified in subsection {h);

{(j) the total number of the insurer's insureds
included in those lawsuits specified in subsection (h);

{k) the number of new trials granted during the
calendar year next preceding;

(1) the number of lawsuits pending on appeal as of
December 31 of the next preceding calendar year; and

{m) such other information and statistics as the
commissioner considers necessary.

{(3) The commissioner shall, within-60-days-ef-request

by October 1 of each calendar year, submit in writing to the

appropriate licensing authority, in summary report form, the

data and information furnished him pursuant to this section
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relevant to the particular profession, or facility, or class

of facilities and shall likewise make the summary available

to the public at the expense of the requestor, which data

and information muyst be retained for at least 10 years."

NEW SECTION. Section 28. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of ([this act) is extended to the provisions of
{this act].

NEW SECTION. Section 29. Nerseverabiltity—-————————————
dissorotion DISSOLUTION of fund -- transfer to Montana
insurance guaranty association. ti}-tay-If-any-previsioen--of
this--chapter;--any--provision--ef--the--sections--iisted-in
subsection-tiy{byr-or-the-appltication-of-any--sne--of--thoae
provisions--to-any-person-er-circumstance-is-held-invalid-by
a-decitsten-of-the-Montana-supreme-court-or-the-United-States
supreme-ccurtr-such-—-invatidity--shaii--render--this--entire
chapter--invaiid-exeept-for-this-section;-whether-or-not-the
ether-provisions-or-application-sf-thia-chapter-can-be-qtven
effect-without-the-invalid-prevision-er-application~

{by--Phe—-provistonsa--of-—-25-9-4083——-ethrough-—-25-9-485+
25-35-2627-27-1-F027-23-1-303;-27-2-265¢2y7-28-1-30i-through
28-3-363;-26-11-3ii;-and-this-chapter-are-not-severabier

t2y--ta} (1) The assets and liabilities of the primary
pool of funds must be transferred to the Montana insurance

guaranty association created under 33-10-103 upon the
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occurrence of any of the following events:

tt3(A) [this ehapter ACT] being rendered invalid
because of one or more of the reasons set forth in
subsection (1l);

t¥33(B) the primary pool of funds not being maintained
on an actuarially sound basis for more than 3 years from the
time such scundness is required by [this act] and the
probability that the primary pool of funds will be exhausted
by the payment of all fixed and known obligations that will
become final within 3 years,

tB¥(2) The liabilities of the fund, including coverage
endorsements, constitute covered claims as defined in
33-10-102, and the 1limit of liability of the Montana
insurance guaranty association and any physician against
whom & claim has occurred or a judgment has been rendered or
with whom & settlement agreement has been entered inte is
equal to the limits of liability of the Montana insurance
guaranty association under 33-10-105.

NEW SECTION. Section 30. Applicability. [This act]
applies to all causes of action that constitute medical
malpractice claims of any nature, whether obstetrical or
otherwise, where the cause of action includes one or more
physicians who are gualified pursuant to the terms of [this
act] and a claim for coverage exists against the patient

assured compensation fund, Previdedi—howevery-that-{section
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221 --does--not--affect--righta--and--duties—-that---matureds
penaities-that-were-incurredy-or-proceedinga-that-were-begun
before--fthe--effective--date--sf-this-acti-and-that-section
appiies;—if-at-atiy-onty-to-causes-of-action-that-acerue—-on
or--—after--the--date--of--quatification-of-a-physician-under
tehis-acti-againac-whom-anch-a-cause-of -action-aceruess

NEW SECTION. Section 31. Effective date. [This act])
is effective on passage and approval.

-End~-
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ON APPROPRIATIONS
AS AMENDED
HOUSE BILL NO. 699

INTRODUCED BY ADDY, STICKNEY, CONNELLY, BECK, HALLIGAN

A BILL FOR AN ACT ENTITLED: “AN ACT PROVIDING FOR A PATIENT
ASSURED COMPENSATION FUND ABOVE LOW PRIMARY LIMITS OF
INSURANCE, FOR THE PAYMENT OF MEDICAL LIABILITY CLAIMS
AGAINST PHYSICIANS WHO DELIVER BABIES; PROVIDING FOR THE
RETURN OF DOLLAR SAVINGS TO ORIGENAL-CAPIPALIZERS-ANDP-TO
PATIENTS WHO ARE INJURED IN THE MEDICAL SYSTEM; PROVIDING
FOR AN OBSTETRICAL ADVISORY COMMITTEE TO MAKE
RECOMMENDATIONS REGARDING OBSTETRICAL CARE; PROVIPING--FER
OB BOPIVE--GHIBELINES - -POR-NONECGNOMIC -BAMAGES - PROPORTPIONATR
PO-FHE-SEVEREF¥-OP-INJGRY¥-OR--THE--bIPB--BKPECTANCY - -OP--FHE
INJUREB--PARP¥; PROVIDING FOR VOLUNTARY ENTRY INTO BINDING
ARBITRATION FOR OBSTETRICAL CLAIMS WITHOUT REGARD TO
NEGLIGENCE OF THE PHYSICIAN; PROVIDING FOR ADMINISTRATION BY
THE MONTANA MEDICAL LEGAL PANEL UNDER THE REIMBURSED
SUPERVISION OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES; PROVIDING FOR CAPITALIZATION BY A PREMIUM-TAX-ON

EASUABF¥-EARREERS PEMPORARY-LINE-OP-CREDIT-FROM-THE--GENERADL

PHUNBy--WEPH--PHE~ -~ADVANCEDB-MONE¥-F0-BE-REPAID PREMIUM TAX ON

PROPERTY AND CASUALTY CARRIERS; AMENDING SECTIONS 27-6-105,

27-6-602, 33-%¥6-3B27 AND 33-23-311, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE."
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STATEMENT OF INTENT

A statement of intent is required for this bill because
it delegates rulemaking authority to the department of
health and environmental sciences. This bill is intended to
expand the authority of the department and to authorize the
writing and adopting of rules in accordance with the Montana
Administrative Procedure Act to:

{1) qualify or disqualify physicians for participation
in the patient assured compensation fund; and

(2 facilitate the collection of assessments and
charges for hospitals and participating physicians under the
Patient Assured Compensation Act. This bill is intended to
reimburse the department for the cost of writing and

adopting the rules.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. short title. [Sections 1
through 26 24] may be cited as the "Patient Assured
Compensation Act".
NEW SECTION. Section 2. rurpose and goals. {1) The

purpose of this legislation is to increase-the--avartabitiey

of LOWER INSURANCE COSTS FOR PHYSICIANS PROVIDING

obstetrical care and TO INCREASE access to that care,
especially in rural areas of Montana, and to maintain the

availability and accessibility of obstetrical care in urban

HB 699
SECOND READING

SECOND PRINTING
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areas of Montana.

{2} The goals of this legislation are to:

{a) eliminate from the insurance system any excess
insurance money that may be collected because of complex
insurance and 1legal problems related to excess reserves,
excess profits, and the use of shared insurance data from
states other than Montana:;

(b) require the pass through of savings to those who
bear the cost for the Patient Assured Compensation Act,
including the class of patients and claimants with injuries
received in the medical system;

{c) provide more-fuii-and-fair A NO-FAULT SYSTEM OF

compensation to claimants than----the----gcurrent
medical-tnsurance-itegat--system--does--in--cases——-invoiving
physictans-who-detiver-babiess;

td}-—-previde-in-advance-a-reasonabie-catcutation-of-the
actuai--amounts—--to--be-patd-in-obstetrics-retated-ciaima-so
that-the-funds-necessary--to--pay--claima--can--be--property
raised--from——-those—-who--pay--fer-the-cltatma-to-ensure-that
damages-do-not-increase-exponentiatiy;

tey(D) provide a funding mechanism that is broader
than the available base of funds from obstetricians and
family practiticoners providing obstetric care by using

sources that have an interest in the maintenance of core

industries in rural areas and that have benefited from
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previous civil justice reform legislation; and

t£+{E) provide an immediate reduction in the total
cost of coverage for medical liability insurance for
physicians who deliver babies,

NEW SECTION. Section 3. Legislative findings. The
legisiature finds that:

(1) there has been an accelerating and substantial
reduction in available obstetrical services in Meontana,
especially in the rural areas, and this process is likely to
continue unless appropriate steps are taken;

{2) the reduction in obstetrical services constitutes
a SEVERE statewide public health AND ECONOMIC problem of-a
targe-magnitude-and-a-statewide-economic-probiem-of-a-stévere
natures

t33--in-addition-to--the--direct--itoss-—-of--obstetrical
services-én-turat-areas-of-Montana;-there-have-been-and-wiil
tikely-continue-to-be:

tat--broader--adverse—econsmic-impaccs-to-the-hespttats
in--those-—coemmunities;-—inciuding-—the--ctosure---of---some
hospitais--with-resuitting-adverse-impacts-on-the-communities
tnvolveds;-that-flew-from-a-tess-of-a-broad--range--of--baste
medical--services—-as--physictans--who-detiver-babies-retire
early-or-leave-the-communitys

t+b}--ltimitations-on--the--avariabitity-—and--aceeas-—to

obstatrical---care---in-—-urban---areas;---espectatly--among
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Tower-income-women;-brought-about-by-increased-presanres--on
ttmited--ressurces-—in-ueban-areas-fram-wamen—in-rurat-aress
who--wish--to-——-obtain--repiacement---obatetrieat---services,

ESPECIALLY IN ROURAL AREAS, THAT MAY WELL CONTINUE UKLESS

APPROPRIATE STEPS ARE TAKEN;

¢43(3) the impacts referred to in subsection--{33}

SUBSECTIONS (1)} AND (2) are strongly associated with, among

other things:

{a) substantial previous increases in the cost of
medical 1liability insurance, a high level of current costs
of medical liability insurance, and anticipated increases in
the future cost of medical liability insurance to the point
where the income from the delivery of babies deoes not
justify the current or Euture cost of medical liability
coverage;

{b) substantial previous increases in the number of

PHYSICIANS INVOLVED IN OBSTETRICAL medical liability claims

against--physicians, with an increased likelihood that each
physician will be pericdically involved in a number of legal
claims;

(¢) inducements for early retirement, relocation to
another area, or the elimination or limitation of
Obstetrical services by doctors who deliver babies;

t5+(4) the medical-insurance-legal system, because of

its unpredictability and high cost, often deprives CAN
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DEPRIVE the most seriously injured and the least seriously
injured of even their out-of-pocket economic damages or
provides compensation for intangible damages
disproportionate to the severity of the injury or the life
expectancy of the injured party.

NEW SECTION. Section 4. Dpefinitions. As used in
[sections 1 through 26 24}, the following definitions apply:

(1) "Actuarially sound basis" means that the
probability of insolvency of the primary pool of funds has
been lowered to a level of risk that is prudent to accept,
as determined by an actuary hired by the fund, who is a
member of the American academy of actuaries or the casualty
actuarial society.

{2) "Adninistrator® means the administrator of the
primary and secondary pool of funds, who is the director of
the Montana medical legal panel provided for in 27-6-201.

{3) "Board" means the Montana state board of medical
examiners provided for in 2-15-1841,

t4)-—"Bodily--impairment!-—-meansa-temporary-of-permanent
impairment-or-toass-sf-bodily-funetions-or-bedity-parcss--Fhe
term--doea--net-inciude-other-impatrmentsr;-inetuding-but-not
timited-to--mentai--er--emotionat--processps—-or--hehaviorai
controiss

t5¥{4) "Claimant" means a person claiming damages for

injury from medical malpractice or required benefits for

~b- HB 699
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compensable injuries under [sections 1 through 26 241,
£63({S) "Commissioner" means the commissioner of
insurance provided for in 2-15-1903.

t73(6} "Compensable injury" means any physical harm,
bodily impairment, disfigurement, or a delay in recovery,
under [section 24 22] that:

fa) 1s associated with or connected to the birthing
process or the rendering of obstetrical care by a physician
qualified under the terms of [sections 1 through 26 24];

(b} 1s associated in whole or in part with medical
intervention rather than with the cendition for which the
intervention occurred; and

{c}) is not consistent with or reascnably expected as a
consequence of medical intervention or 1is a result of
medical intervention to which the patient did not consent.

t8}{7) "Condition" means the general state of health
of the patient prior to medical intervention.

t93{8) "Delay in recovery" means any undue additional
time spent under care that is not substantially attributable
to the condition for which medical intervention occurred and
includes consideration of the general health of the patient.

+1384+(9) "Department™ means the department of health
and environmental sciences provided for in Title 2, chapter

15, parkt 21,

tx1¥(10) "Designated premium equivalent" means the
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dollar amount paid by a patient tc a physician er-deducted
from-the-charges-af-a-physician under [section 24 22}.

fi21—“Bisfigarement“~means—scars-or—adverse-ehangcs—-in
bodiiy-—appearance-beyend-thoae~thatAare'medicai}y~rcquired:

++3y-LEconomic--damagesi---means---theae--——compensatory
damngesf—payabie—-as-a—resu}t-oF-a—medicai—meipraét}ee—c}aim
against-a-physictan-sr-a-physieian-and-other--parties;--—that
are--objectively--determinable—-and--verifrabie-compensatory
dsmages;-inciuding-but-nat-timited-to-medicai--expenses--and
care;--rehabiiitation—-servicesy-—custodiat--eare;--toss—-of
earninga-and-earning-capacityy-tess-of--income; —funerai--or
burial-expensesy-toss-of-use-of-propertyr-costa-ef -repair-or
tep}acement—-of—~propertyv—‘ccsts~—of——obtainéng‘fsubstitube
domestic~servicesT—losa—ef—empioymentTj}ess—oﬁ—-business-‘or
empioymentf——opportunitiesr———and~——any———ether—-cbjectiveiy
determinable-and-verifiabte-pecuntary—or--menetary--damagess

€34¥{11) "Hospital" means a hospital as defined in
5G-5-101.

£353(12) "Malpractice claim" means a malpractice c¢laim
as defined in 27-6-103.

t363(13) "Medical intervention" means the rendering as
well as the omission of any care, treatment, or services
provided within the course of treatment administered by or
under the control of a physician or hospital.

+173(14) “"Montana medical legal panel" means the panel
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provided for in 27-6-104.

t18y-LNoneconomic--damagest-means-those-damages-payabie
as-a--resuie--of--a--medical--matpracsrice--claim--againse—-a
physician---or--a--physician--and--other--parties--that--are
subjectively-determined-to-be--nonmonetary--or--nenpecuniary
damages;--itnciuding--but--not--timited--to--patn;-aufferings
tneonventencer-grief;-—phystecat--imparrment;--disfigurement;
mental--suffering--or--anguish;--emetional-diatressy;-toss-of
sactety-and-cempanionshipr-ioss-of-consortiamr-£fear-of-tosss
fear-of-iltinessa;-—-fear——of--injuryr-—injury--to--reputationy
humitiattony---and-—-any---other---subjectivety---determined
nenmenetary-or-nonpacuniary-damagess

t39)(15) "Obstetrical advisory council® means an
advisory council created pursuant to 2-15-122 by the
department and provided for in [section 20 19].

¢203(16) "Patient” means an individual who receives or
should have received care from a physician and includes any
person OR_ENTITY having a eisim—-of-—-any-—kinds--whether
derivative—-or-—ctherwise;—-as--a--result-of-aiieged-medicail
maipractice—-on—-~the--pare--of--a--phystetan—-or--having---a
compensable--injurys—-berivative--etaims-inctude-but-are-not
timited-to-the-ciaim--of--a--parent--or--parents; —goardian;y
trustee;-~-chiltdy~--retativer;——-attorney;-——or---any---other
representative-of-a-patient;-inecitunding-ctatma--for--econemic

damages; -—noneconomic-damages;-attorney-fees-or-expenses;-and
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att-asimilar-etaims RIGHT OF ACTION UNDER 27-1-501.

+2%3(17) “Patient assured compepsation Eund” or "fund”
means the fund created under [section 5] and comprised of a
primary pool of Eunds and a secondary pool of funds.

t22y-UPhysieal-harm¥-means-a-wounds-tnfectron;-diseases
or-death<

+233(18) “Physician™ means a physician as defined in
27-6-103.

t243(19) "Primary pool of funds" means that separate
and segregated portion of the fund established for the
payment of claims, expenses, and other allowed and required
expenditures pursuant to {sections 1l through 26 21}, except
for money payable from the secondary pool of funds.

+25%(20) "Representative" means the spouse, parent,
guardian, trustee, attorney, or other legal agent of the
patient.

¢26%(21) "Secondary pool of funds" means that separate
and segregated portion of the fund established for the
payment of compensation, expenses, and other allowed and
required expenditures pursuant to [section 24 22].

t273{22) "Surplus” means the excess of total assets
minus liabilities of the primary pool of funds as defined by
standard accounting practices for insurance carriers.

NEW SECTION. Section 5. pPurpose FUND  CREATED  —-

attachment to department -- deposit and investment. (1)

-10- HB 699
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There is a patient assured compensation fund. Money for the
fund collected and received pursuant to (sections 1 through
26 24] is to be used exclusively for the purposes stated in
[sections 1 through 26 241}.

{2) The fund is attached to the department Cfor
administrative purposes only, pursuant to 2-15-121, except
as otherwise provided in [sections 1 through 26 24]. The
department may promulgate rules and regulations implementing
[sections 1 through 26 24].

(3) The primary and secondary pool of funds and any
income Erom those funds must be held in trust. The funds
must be deposited in segregated accounts (one for the
primary pool of funds and one for the secondary pool of
funds), invested, and reinvestad by the department AS A
FIDUCIARY, pursuant to law. The fund may nct become a part

of or revert to the general Fund of the state.

NEW SECTION. Section 6. Reimbursement to department

DEPARTMENTS. The department AND THE DEPARTMENT OF INSURANCE

must be reimbursed from the primary pool of funds for any
expenses incurred in the “administration of [sections 1
through 26 24]).

NEW SECTION. Section 7. capitalization and
maintenance of primary pocl of funds and secondary pool of
funds -- surcharge. (1) To capitalize the primary pool of

funds and the secondary pool of funds, there is tevied-and
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cotiectad--on-atl-insurance-carriers-authorized-to-write-and
engaged-tn-writing-casuaity-insuranee-pursyant--te--33-1-266
in——thia--state——during—iBB?—and-engageﬂ-én—wr}ting—casua}ty
inaurance-as-of-Becember-3t7--19885--a--sne-time--refundabie
surcharge-in-the-form-sf-a-1:1?%-premtum-tax-surcharge-based
on--1987~¢carriter-annual-repocrts-made-pursuant-to-33-2-7857-A
total-of-51007800-of -the-anrcharge-farms-the--capitatization
of--the--secondary--poei--of-~funds--and--the-baltance-of-the
sufcharge~Eorms—the—eapifa}ization-of—theffprimafy—-pcoivfcf
funds+~-Ff--the--surcharges-provided-for-in-this-section-are
refunded;-the-refund-must-be-made-in-the-method--and--manner
provided--for-in-fsection-108}: A-LOAN-OP-$67;388;600 FROM-®HE

SPTATE-GENERAL-FUND-PO-FHE-PRIMARY -POOL-OP-PUNBS—-ANB--A--HOAN

OP--51067000--PROM--PHE--SPAFE~GENERAL-PUND-PO-FHE-SECONBARY

POObL-OF-PUNDS < —~PHE-EOANS -ARE-NSP-APPROPRIAPIONS-ANB-MUS¥--BE

REPA}B--UNBER--{SEEPFON--181; - -WIPHOUP-—INPERES¥> LEVIED AND

COLLECTED ON ALL PROPERTY AND CASUALTY CARRIERS AUTHORIZED

TO WRITE AND ENGAGED IN WRITING PROPERTY AND CASUBLTY

INSURANCE UNDER 33-1-206 OR 33-1-210 IN THIS STATE DURING

1987 AND ENGAGED IN WRITING PROPERTY AND CASUALTY INSURANCE

AS OF DECEMBER 31, 1988, A ONE-TIME REFUNDABLE SURCHARGE 1IN

THE FORM OF A 1.17% PREMIUM TAX SURCHARGE BASED ON 1987

CARRIER ANNUAL REPQRTS MADE UNDER _33-2-705. A TOTAL_ _OF

$100,000 OF THE SURCHARGE FORMS THF CAPITALIZATION OF THE

SECONDARY POOL, OF FUNDS, AND THE BALANCE OF THE _SURCHARGE
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FORMS THE CAPITALIZATION OF THE PRIMARY POOL OF FUNDS. IF

THE SURCHARGE IS REFUNDED, THE REFUND MUST BE MADE IN THE

MANNER PROVIDED IN [SECTION 10].

{2) Except as otherwise provided in this section, the
primary--pect--of-funda-is-folty-nonassessabie PARTICIPATING

PHYSTICIANS ARE NOT SUBJECT TO ASSESSMENT. In order to

maintain the primary pool of funds, the Eollowing annual
surcharges must be levied against physicians gqualified under
{section %6 15]:

(a) (i) for c¢overage from the primary pool of funds
from $100,000 per occurrence and $300,000 in the annual
aggregate up to $1 million per occurrence and $3 million in
the annual aggregate for all claims made during the policy
period of the qualifying physician's primary policy of
insurance required by [sections 1 through 26 24} and
pursuant to that primary policy, as to physicians insured
for purposes of at least some obstetrical privileges with an
insurer authorized under [sections 1 through 2é 24)+

thy~-as-—-a-—famity-practitionery-an-annuai-surcharge—of
567333+

tBy--as--an--cbhstetrician;-—an--annuat---surcharge——-of

$+3734%, AN ANNUAL SURCHARGE THAT WILL KEEP THE PRIMARY POOL

OF FUNDS ACTUARIALLY SOUND. THE STATUTQRY LIMITATIONS AND

REQUIREMENTS ON RATE CHANGES BY PRIMARY MEDICAL MALPRACTICE

CARRIERS APPLY TO THE DETERMINATION OF SURCHARGES;
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(ii) an annual surcharge, separately and additionally
paid by any professional service corporation, partnership,
or other business entity and its employees desiring to
qualify as physicians under [sections 1 through 26 24] in
the same manner as charges are levied by the carrier
providing primary coverage, at a rate to be determined by
the actuary hired by the administrator;

tb) for 7 each physician subject to the terms of
[sections 1 through 26 24] who, after January 1, 1990, has
an adverse ruling as to any medical malpractice claim by the
Montana medical 1legal panel o: a judgment or settlement as
to a claim in excess of $25,000 and less than $50,000, the
one-time sum of $500 because of the claim. If the amount of
the judgment or settlement as to the claim is $50,000 or
more, the one-time sum of $1,000 because of the claim. Any
insurer required to report to the board pursuant to 37-3-402
shall also provide the report to the administrator and shall
include in the report the amount of each settlement or
judgment for each physician for whom a report is made. The
certificate of authority of the insurer must be suspended by
the commissioner pursuant to 33-2-119 if the reports are not
provided to the administrator as reguired by 37-3-402 or
within a reasonable time thereafter.

(c) after January 1, 1990, $5 from each physician

subject to the provisions of [sections 1 through 26 24} for
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each baby delivered by that physician and $5 from each
hospital for each baby delivered at the hospital. As a basis
for the surcharge, by January 31, 19%1, and on January 31
each year thereafter, each physician and each hospital shall
report to the administrator the number of babies delivered
by them during the preceding calendar yeat.

t3}-—-Beginning-with-the--first--year--of--speration--of
tsections——--t-~-through---26157--the--annual--surcharqesa—-for
phystcians-previded-for-in-svhaection-t23tat-are-subjeck--to
annuat---adjnstment---by---the---admintarrater;~—based--upon
requirements-for-the-actuarial-soundness-of-the-primary-pool
af-fundsy-nnder-tha--same--timitbatrons--and--with--the--same
requirements--as—-a--rate--change--undertaken-by-the-primary
careisr-of-ehe-physicians

t43+(3) The first annual surcharge for physicians
provided for in ¥his section must be collected by the
Montana medical legal panel pursuant to 27-6~206 or within
30 days of [the effective date of this act], whichever
occurs later. Beginning in 1990 and in each year thereafter,
all subsequent annual surcharges for physicians provided for
in this section and beginning in 1991, all surcharges
provided for physicians in subsection (2)(b) and for
physicians and hospitals in subsection (2)(c) must be
collected by the Montana medical legal panel pursuant to

27-6-206. All collections must be remitted to the

~15- HB 699

10
11
12
13
14
15
16
17
18
15
20
21
22
23
24

25

HB 0699/03

department within 14 days of receipt.
+54-——Fhe--one-time--refundabte--surenarges-for-casualtty
insyranee-carriers-provided-for--ia--this—-section--must—-be
ceiiecteé——by—the-commissioner-enfMarch"i77}989;*pursuant—to
33-2-705-withour-deferrat-or-instaliment-cr-within--38--days
ef-tthe-effective-date-of-thia-aetly-whichever-eceurs-tater~
Phe--surcharge—-muse--be--remitted--ra-tha-department-by-the
commissioner-within-14-days-of-receipt;-and-if-the-surcharge
is--pat--eimely-—-paid--as--previded--in--this--seecriony—-the
certifiecate-of-authortty-of-the-insurer-must-be-suapended-by
the-commissioner-pursuant-to-33-2-119-wntil-the-surcharge—ts

paids THE ONE-TIME REFUNDABLE SURCHARGE FOR PROPERTY AND

CASUALTY INSURANCE CARRIERS PROVIDED FOR IN THIS SECTION

MUST BE COLLECTED BY THE COMMISSIONER ON MARCH 1, 1989,

UNDER 33-2-705 WITHQUT DEFERRAL OR INSTALLMENT OR WITHIN 30

DAYS OF [THE EFFECTIVE DATE OF THIS ACT], WHICHEVER QCCURS

LATER. THE SURCHARGE MUST BE REMITTED TO THE DEPARTMENT BY

THE COMMISSIONER WITHIN 14 DAYS OF RECEIPT, AND IF THE

SURCHARGE IS NOT TIMELY PAID AS PROVIDED IN THIS SECTION,

THE CERTIFICATE OF AUTHORITY OF THE TINSURER MUST BE

SUSPENDED BY THE COMMISSTONER UNDER 33-2-119 UNTIL THE

SURCHARGE IS PAID.

t63(4) The secondary poecl of funds must be maintained
solely through the surcharges cn physicians and haspitals

pursuant to subsections (2)(b) and (2)(c), distribution from
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excess surplus pursuant to [section 10], the collection of
designated premium equivalents pursuant to [section 24 22],
and the revenues from any other source dedicated to the

purposes of the secondary pool of funds.

NEW SECTION. Section 8. Actvarial soundness of
primary pool of Eunds. (1) The fund's primary pocl aof funds
must be maintained on an actuarially sound basis and may not
become operaticnal until a statement is prepared by an
actuary, hired by the administrator, who is a member of the
Bmerican academy of actuaries or the casualty actuarial
society certifying that the primary pool of funds 1is
expected to be actuarially sound.

(2) 1If the primary pool of funds would at any time be
rendered insolvent by payment of all fixed and known
obligations that will become final within 2 years from that
time, the amount of future noneconomic damages payable
within that calendar year must be prorated among existing
claimants at the time of the determination in a manner
sufficient to eliminate or reduce the insolvent circumstance
to the extent possible. Any amount due and unpaid at the end
of the 2-year period must be paid in the following 1l-year

pericod, WITH INTEREST AT THE JUDGMENT RATE FROM THE TIME OF

DEFERRAL UNTIL PAYMENT, and must be paid before the

obligations FOR ADMINISTRATICN OF THE PRIMARY POOL AND FOR

NONECONOMIC DAMAGES that become final during that year may
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be paid. THE ADMINISTRATOH 3HALL INCREASE THE _ ANNUAL

SURCHARGE FOR THE PRIMARY POOL IN ORDER TQ ENSURE THAT

PRORATION OF NONECONOMIC DAMAGES DOES NOT OCCUR FOR MORE

THAN 3 YEARS.

NEW_SECTION. Section 8. staff. The administrator,
using money from the  fund as considered necessary,
appropriate, or desirable by the department, may purchase
the services of persons, Eirms, and corporations to aid in
protecting the fund against claims, fully administering
[sections 1 through 26 24], determining che actuarial
soundness of the primary pool of funds, and determining the
return of savings to persons and entities paying any portion
of the original capitalization of the primary pocl of fundsy
as——-weii--~ns~—£cr——making——recommend;tian54—ta--subsequent
legistative-sessiens.

MEW SECTION. Section 10. peturn of savings. (1) oOn
July 1, 1993, and on July 1 of each year théreafter, if the
primary pool of funds is actuarially sound, all surplus in
the primary pool of funds in excess of $1 million over the
sum of the amount necessary to make that fund actuarially
sound and-the-amount-of-the-original-annuat-surcharge-set-by
tsections——i--ehrouagh--26}--times—-the-number--of-qualtified
phystcians must be distributed equally ameng BETWEEN:

(a) the-casanity —insurance--carriers--who--have--paid

surcharges-—-inta-—che--primary--pooi--of-funda;-pro-rata-and
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proportionate-to-their-ocriginat--eontributitons PHE--GENERAL

PUNB7-_AS-REPAYMENTP-OF -AMOUNTS-WITHBRAWN-UNBER-PHE-PEMPOGRARY

bENE-PF-EREDI? THE PROPERTY AND CASUALTY INSURANCE CARRIERS

WHO HAVE PAID A SURCHARGE INTO THE PRIMARY POOL QF FUNDS,

PRO RATA AND PROPORTICNATE TCO THEIR ORIGINAL CONTRIBUTIONS,

until such eeontributions AMBUNPS CONTRIBUTIONS have been

repaid; and

(b) the secondary pool of funds.

(2) The administrator, upon receipt of capital
contributions pursuant to [sections 1 through 26 24], shall
issue the person or entity paying the capital contribution a
certificate representing the contribution and containing the
terms of repayment, if any. The c¢ollection of capital
contributions or the prospects of a return of savings may
not be considered to be an unregistered investment contract
or otherwise require registration as a security under the
securities laws of Montarna.

NEW SECTION. Section 11. Reinsurance authority. The
fund has-the-power-t& SHALL negotiate for, contract for, and
purchase reinsurancey---subject—-to--the--econtrei--of--the
department.,

NEW SECTION. $ection 12. claims for payment. Except
as otherwise provided in [sections B(2) and 24 22]+

tt}y, claims for payment from the primary or secondary

pool of funds that become final during-the-first-G-months-of
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the—caiendaP—year—mnst—be~computed—onT&une-30—'and-~must-—be
paid-ne-tater-than-the-following-Juty-15;-and

t2y--ctaims-—for--payment-frem-the-primary-or-secondary
pae}—of—funds~that—become—finai—during—the—iust—6—menths——o£
the—-eatendar—-year-must-be-ecomputed-on-Becember-3:-and-mask
be-paid-no-tater-than-the-foliowing-January-i5 MUST BE PATD
WITHIN 30 DAYS.

NEW sEcTION. Section 13. cClaims against fund  ——
procedure. (1) The department shall issue a warrant in the
amount of each claim, in the manner required for payment
under [sections 1 through 26 24], submitted to it against
the primary OR SECONDARY pool of funds on dJune-38-and

Becember-3t-cf-each-year THE FIRST DAY OF THE FOLLOWING

{2) Wne--onty-ciaim-agarnst A DAYMENT FROM the primary
pool of funds mumst MAY be MADE ONLY UPON a voucher or other
appropriate request by the administrator, submitted along
with:

(a) a certified copy of a fimal judgment against the
fund; or

(b} a duplicate original of a settlement entered into
by the administrator on behalf of the primary pool of funds
involving a physician gualified under the terms of [sections
1 through 26 241}.

(3) ®he---onty---ctaim--against A PAYMENT FROM the
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secondary pool of funds muat MAY be MADE ONLY UPON a voucher
or other appropriate request by the administrator, submitted
along with:

{a) a certified copy of a final judgment OR AWARD of
entitlement to the benefits of [section 24 22]; or

tb) a eertified-copy-af-a-seeriement-for-the-benefita

‘eof-tsection-241-mpproved-by-the-Montana-medicai-legat--panetl

DUPLICATE ORIGINAL OF A SETTLEMENT ENTERED INTO BY THE

ADMINISTRATOR ON BEHALF OF THE SECONDARY POGL OF FUNDS.

NEW SECTION. Section 14. Payment from primary pool of
funds after exhaustion of insurance coverage -- excess
claims -- procedure. (1) If a physician qualified under

[sections 1 through 26 24] or his insurer as UNDER INSURANCE

required by [section 36 15) has agreed to settle liability
on a claim by payment of its pelicy limits and the claimant
is demanding an amount in excess of the policy limits or 1if
the annual aggregate under the insurance for the physician
has been paid by or on behalf of the physician, the claimant
shall notify the administrator in--the--manner--provided--in
subsection-{2}-and-receive-a-reply-from—the-admintatrator-as
a--condition-—-precedent-to-recevery-from-the-primary-pooi-of
funds,

{2) The claimant shall provide the administrator in
writingrz--pestage--prepaid--by--certifted--matt7 a short and

plain statement of the nature of the c¢claim and the
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additional amount fov which the claimant will settle. ®he
statement--must--include;--separatety--atated;-——the--amounts
previsnsty--pard--and--the--add:rtionai-amounts-demanded-with
respect-to-the-damages-as-a--wholte--withant---regard--to-—any
previous-payments—-Phe-statement-must-atso-inclides

tay--the--amount--af--any--past-damages; ~ttemized-as-ta
economic-and-noneconomic-damages;-and

tbi--any-fruture-damages-and-the~pertods—over-which-they
witl-accrue;-on-an-annual-hasta;-fer-each-of--the--folltewing
typess

tiy--medical-and-other-costa-of-health-ecare;

tity-other-economic-ioss;—and

fitty-neneconomre-tosss

£33~ -Phe-catcutation-of-future-damages-under-subsection
t2y--must-be-based-on-the-costas-and-lesses-during-the-period
of -time-the-claimant-witl-sustain--theas——ceata-—-and--tosses
uniess--a--ctatm--cf-wrongfui-death-its-invelved-.-In-wrongful
death-citaimsy-future-danages-must-be--bpaed- ~en-~-the--toases
during-the-pericd-of-time-the-injured-party-wontd-have-tived
but--for--the——injury-upon-which-the-claim-is-based;-and-the
ctaimed-future-damages-must-be-expressed-in-~current--valdues
without--regard--to-—-future--changes-in-the-sarning-power-or
purchasing-power-of-the-dottars

t4y--tf-a-ctaim-of-wrongfulr-death-ta-not-invoiveds——the

statement--under--subsection--+24--must-—-atate--the--claimed
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severiey-of-the-injury-and-whether-the-injury-ia-iimited--to
rentat--sr--emotisnat-harm-or-involves-physicat-harm--Ff-the
tnjury-inveilves-phyatcat--harmy--the--ctaimant--shati--state
whether——the-—-phyateai--harm-—-tneiudes--badiiy-impairment-or
disfigurements

{53 -Fhe--statement--under--sobhsection—-{t2y--must--aiso
speeify—-what—-percentage-oaf-the-ctarmed-damages-are-atieged
to-be-the-responsibility-of-each-phyateian—-agaitnst--whom--a
cizim-ts-made:

t63--tf7-within-38-days-after-receipt-of-the-statement;
the--admintatrator—-has-not-accepted-the-cffer-sf-settiement
in-writings-the—ctaimant-may-proceed-with-any-ctaim--against
the-physicians-Fhe-patient-assered-compenaation-fund-must-be
named--as—-a--necessary--and--preper--party-—-in-any-state-sor
federat-court-proceedrng-for-att-canses—-of--action--arising
after-fehe-el foetive-data-af-this-ackis

{3 3-~tay-FThe-statute-af-timications-with-respect-ts-any
medical--maipractice--ecimim--against--a--quatified-phyaician
under-fsectiona-i-through-2631- is-toited-by--the--deposit-—in
the--United--States--matt--of--the--writing-required-by-thia
section-and-does-nct-begin-to-—run-again——-until--the--greater
of:

tiy--30-days-after-matiing;-or

tity-the——running--of--the-appiticable-timitation-peritod

ander-27-6-762<
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fbj—~The—time—period-of—tciiing-is—nat~computed—aa—part
of-the-period-within-which-the-aetien-may-be-broughes

NEH-SEE%i0N:--Section-15:--Bischarge of - -obligatiron—--to
pay—ameuntvfrom«EunGSTA—TheAeb}igatéon-ba—pay*ankameunt-from
tha--primary--or--secondary-poet-ef-funds-may-be-dischargeds
uniess-otherwise-required-sr-permitted-by-taws-throughs

ti}--payment-in-one-tump-sum-for-acerned-damages;

t2}--an-agreemeant-requiring-pericdic-paymentca-from--the
primary——or-—secondary—pooi~of—Eunds“over—a—petiod—ef—years:

t33--the--purehase--of —-an--annuity--payabie--—te---the
ctaimant;---with-~the--administrator——having--the-—power--to
contract-with-theose—insurers-permitted-under-25-9-463{4};-or

t4}--any--eembination-—-of---the---payment---plans-——in
subsectiona-tt}-threugh-{33~

NEW SECTION. Section 15. Qualifications for
physician. (1) In order to become and remain gualified under
the provisions of [sections 1 through 26 24}, in addition to
the procedures established by the department for regulation
of application for qualification, a physician must:

(a) pay all surcharges required by [sections 1 through
26 24] in a timely manner;

(b) at the time of gqualification, irrevocably agree in
writing to be bound by the results of any arbitration
provided for in [section 24 22];

(c)y (i) if acting as an individual physician, be
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insured and continue to be insured by an authorized insurer
under a valid and collectible policy of medical liability
insurance in at least the amounts required by subsection
(2), for purposes of at least some obstetrical privileges as
an obstetrician or as a family practitioner; or

{(ii) if a member of a professional service corporation,
partnership, or other business entity desiring to qualify as

a physician, have-one-or-more BE A MEMBER OF ONE THAT HAS

MORE THAN 50% OF THE members of the business entity insured
as an obstetrician or as a family practitioner with some
cbstetrical privileges;

(d) establish proof of qualifying coverage for lower
limits and proof of specialty.

(2) Proof under subsection (1) may be established by
the physician's insurance carrier annually filing with the
administrator proof that the physician is insured by a
policy of malpractice liability insurance in the amount of
at least $10C¢,000 per occurrence and $300,000 in the annual
aggregate for all claims made during the policy period,
along with the specialty under which such policy was issued.
Any-insurer-offering-such-a-poticy-may-offer-a——policy--with
deductible--optiens-——of--ep--ta--one-hatf-af-the-timitss The
administrator may require a professicnal corporation seeking
to qualify to provide information necessary to determine if

the corporation is eligible as a physician.
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NEW SECTION. Section 16. Failure of physician to
qualify for change of coverage -- 1limits of liability of
fund — rights and duties of physician. (1) A physician who
fails to gqualify under [sections 1 through 2& 24] or who
becomes disqualified is not covered by the provisions of
[sections 1 through 26 24] after the date of
disqualification and 1is subject to liability under the law
without regard to the provisions of [sections 1 through 26

4], EXCEPT FOR CLAIMS MADE WHILE THE PHYSICIAN WAS

QUALIFIED. If a physician does not qualify, the claimant's
remedy will not be affected by the terms and provisions of
[sections 1 through 26 24). The primary pool of funds is not
liable for any amounts up to the 1limits of qualifying
coverage of a physician established in [section 16 15). The
secondary pool ©of funds is liable only up to the amounts

contained in that fund in the manner provided in [(section 24
221,

(2) Within 14 business days of receipt of the
information required for qualification of a physician, the
administrator shali notify the physician whether the
physician is gualified, and if so, the date he became
qualified.

(3) The primary pool of funds is not liable for any
amounts until the limits of the qualifying coverage for

lower limits of the physician have been paid or are payable
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and then only above those limits of coverage. The maximum
liability of the primary pool of funds is $1 million per
occurrence and $3 million in the annual aggregate AS TO EACH

QUALIFIED PHYSICIAN for all claims made during the poliey

period of the coverage for lower limits, The claimant's
remedy for amounts over the limits of the primary pool of
funds are not affected by the terms and provisions of
[sections 1 through 26 24], except as otherwise provided.

(4) Except as otherwise provided in [sections 1
through 26 241, the rights and duties of a physician
qualifying under {sections 1 through 26 24], including but
not limited to the nature, extent, and limits of coverage of
the primary pool of funds, are the same as the rights and
duties of that physician under his gualifying coverage for
lower 1limits, including but not limited to all exceptions,
exclusions, and endorsements to the Jlower limits of
coverage.

(S) PFailure to maintain levels aof coverage required
under this section or nonrenewal, cancellation, or the
elimination of obstetrical coverage for lower limits of
coverage econstitute CONSTITUTES disqualification of the
physician under the terms of [sections 1 through 26 g51 when
the changes become effective with respect to the lower
limits of coverage, if at al). The carrier providing lower

limits of coverage shall promptly notify the administrator
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of changes in coverage pertinent to this secticon in the same
manner as required of notice to insureds,

t63--Hotwithstanding-any-other-provision-¢f-faections-1
throeugh-26};-1f-the-adminiarrator-determinea--thaty;-—-due--te
the-—number--and--doilar--axpesnre-sf-clatmas-fited-agatnat-a
physician-quatified--under--{msectiena--i--through--263};--the
phystcian--presenta--a--material--risk-cf-signifieant-£future
tiabtitty-to-the--funds--the--adminiatrator—-is--autherized;
after--notice--and--an-oppartunity-fer-hearing;-te-tearminate
the-timbitity--of--the--fund--for--ati--ctaims--against--the
physician<

t¥¥(6) Except as otherwise provided in [sections 1
through 26 24], Title 33 has no application to [sections 1
through 26 24]. The following provisions of Title 33 apply
to [sections 1 through 26 24}: 33-15-411; 33-15-504;
33-15-1101 through 33-15-1121; Title 33, chapter 18; Title
33, chapter 19:; 33-23-301; and 33-23-302.

NEW SECTION. Section 17. adequate defense of fund --
notification as to reserves. The administrator may provide
for the defense of the primary and secondary pool of funds
against a claimant's claim and-may-appeai-a-judgment-which
&ffects——the--funds. The physician or his insurer for
qualifying coverage for lower limits shall provide an
adequate defense to the claim and is in a fiduciary

relationship with the primary or secondary pool of funds
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with respect to any claim. Any carrier representing a
physician subject to (sections 1 through 26 24] shal:
immediately notify the administrator of any case upen which
it has placed a reserve of $50,400 or more.

NEW SECTION. Section 18. Primary pool of funds not
liable for punitive damages. The primary pool of funds is
not liable for punitive or exemplary damages of any kind.
This section does not relieve the liability of a physician
for punitive or exemplary damaqes.

NEW SECTION. Section 19. Appointment and
recommendations of obstetrical advisory council. (1) The
department shall appoint an obstetrical advisory council,
subject to the approval of the governor, composed of seven
people, £ive FOUR of whom must be physicians qualified under

[sections 1 through 26 24]. ¥he EXPENSES FOR TRAVEL AND

LODGING AND THE ADMINISTRATION OF THE council must be funded

from the primary pool of £funds, and members must be
appointed for 4-year terms., A vacancy must be filled for the
unexpired portion of the term in the same manner as the
original appointment,

(2) The council shall make recommendations regarding:

(a) prenatal and postnatal care, including but not
limited to better access to comprehensive cbstetrical
services, improved professional competency, and peer review

and quality assurance in connection with prenatal care,

-
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labor, delivery, immediate care of the newborn, and care ot
the postpartum woman;

(b) risk prevention and other guality of care;

(c) designated compensable events, for which
compensation should in all instances be paid, to be included
in [section 24 22];

{d) economic and noneconomic damage schedules which

should be included in [sections 1 through 26 24}; and

(e} the proper implementation or correctian of
[sections 1 through 26 24] as the council considers
appropriate, pursuant to gquidelines provided by the

administrator.

NEW SECTION. Section 20. bpisciplinary action against
physicians. After [the effective date of this act], upon the
receipt by the board of information from the reports
required by 33-23-331(3), 37-3-402, this section, or any
other source that a physician has had three or more medical
malpractice ¢laims where a Montana medical legal panel
result was adverse or indemnity has been paid or is payable
in excess of the amount of $10,000 for each claim within the
previous S-year period, the board shall investigate the
occurrences upon which the claims were based. The board
shall determine if action by the board against the physician

is warranted UNDER 37-3-323 THROUGH 37-3-328 AND MAY TAKE

ACTION UNDER THOSE SECTIONS. In 1995 and annually
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thereafter, the board shall publish a summary of action
taken or not taken on claims pursuant to this section, The
summary may not identify individual physicians. The summary
is in addition to any other requirements of the law and may
not limit the obligations otherwise required by law.
NEW—SBE?EGN:——SE(H#BH%ZZT——Predfct&bi}ity-—oﬁ-—é&mages:
In-a-triat-in-district--coure--ef--—any--medical--matpractice
acticn——foe-—damagea—for—injury'nat—inciuding-urangfui—GEQth
where—the-patient-assureé—compensatien—fund-ia——u——party-—to
the-actien;-the-ceurtc-shatis
ti}--upen--preper--motion--ef--any--party-subsequent-te
verdict-and--before--entry--of--judgment;-~review--an-—award
against--any--party--fer--noneconcmie--damages--to-detarmine
whether-the-award—is—c}early—excessive--cr——inadequater~——if
the—-award-~is—not—in—substuntiaiAaccerd-with—a—proper-avurd
oE-damuges-aEter-considering-the—fnctora—in-snbsection-*6217
the-—court*shaiiv—ucting-with-caution—und—diserebion7—mcdify
the-award--in--a--manner—-sreasonabty--consistant--with—-that
subsection7-~un}ess—-there——is—ciear—and—convincing»evidenee
that-the-interest-of-Justice-woutd--not-—be--served--by——the
modiFieations - -Phe--eourt--ahall-—give-written-reasons-for—g
modificatienmnrureEusai—eo—modify:—ff-—the——pafty——advet:e}y
aEEected——by—any—modiEication-obje:ta7—the—eoure—shaii-otder
a-new-trianl--en--the--issue--ef--noneconomie--damages—-entys

Econemic--damagea--awarded--and--bhe--fact—-of-tiabiltty-are
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admiasible-at-the-naw-triat;-but-factuat-matters--pertaining
to-tiabitity-are-nat-admissibies
t2)-——in---determining——-whether--—an---award---requires
modification-under-subsection-+iyy-ecansider:
tay--whether-the-amsunt--awarded--indicates--presudices
passtony-or-corruption-on-the-part-cf-the-trier-of-facts
tb3--whether—-it-citeariy-appears-that-the-trier-of-fact
tgqnored-the-evidence-in-reaching-a-verdicr--or--misconeerved
the-merits-sf-the-case-as-to-damages-recoverabte;
tei-—whether——the--trier~-of-fact-took-improper-elements
of-damages-inta-acesunt-or-arrived-at-the-amsunt-of --damages
by-specsutation-and-conjectures
+dy--whether—-the--award—-is--reasonabty-related-+o-the
damagesa-proved-and--the--injury--suffered--pursuant--to--the
guidelines-in-anbsection-{3%;-and
tey--whether-the-award-is-supperted-by-the-avidence-and
contd--be-adduced-in-a-togitat-manner-by-reascnable-personss
t3}-~use-~the--guidetines——-¢n-~-this-~-subsection---in
decermining-~whether--to--modify--an-—-award-when-considering
subsection-{2}+div-Neneconomic-damages-are-not--prepertionat
to-the-injury-received-if-chey-exceed-the-greater-of:
ta)--weekly--wage--compensation—-benefits--as--compated
pursuant-to-39-71-701-times-the-life-expectancy-in-weekar-or
tbj--the-mulitiple-of-sconemie-damages--awarded--by-—the

jury;~-pursuant—-to-the-severity of-the-itnjury-as-determined
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by-the-finder-ef-fact-as-properiy-shewn-by-the-evidence—-for
purposca-of-catcuniationt~as-foliowss
tit—-for--mentat--or-emotionat-harm-enly:-8<5-timea-the
amount-of-econemic—-damages-—-or--St--mittion;--whichever—-is
greater;
tit}-For--physicat--harm--without--bodtiy-itmpairment-oar
disfigurement:-an-amount-squat-te--the--amount—-of--economic
damages-or-$2-mtiitton;-whichever-is-greaters
titty-For-bodity-impairment-or-disfigurements—iz5-times

the--—amount-—-of-economic-damages-sr-53-mitlion;-whichever-is

greaters
NEW SECTION. Section 21. contractual right to
extended reporting endorsements -- prior acts coverage. (1)

Each physician qualified under [sections 1 through 26 24]
has the contractual right, on the same terms and conditions
as that physician has under the qualifying lower limits of
coverage,' i€ any, to obtain an extended reporting
endorsement for coverage by the primary pool of funds for
claims for medical malpractice that occur during the time a
physician was qualified under [sections 1 through 26 24] but
that are reported after the physician ceases ta be
qualified.

(2) The cost of the purchase of an extended reporting
endorsement paid by the physician to the fund is equal to a

multiple of the current annual surcharge under [section 7].
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The multiple is the lesser of the multiple being charged
under the qualifying lower limits of coverage at that time
or the multiple determined by the fund's actuary.

{3) Prior acts and omissions coverage, provided tao the
qualified physician upon gqualification for coverage by the
primary pocl of funds for claims that have occurred but have
not been made, must be provided only as to claims that are
also covered under the terms of a wvalid and c¢ollectible
primary policy of insurance coverage carried by the
physician, qualified as required by [sections 1 through 26
24] and any endorsements to the policy. Pricr acts and
omissions coverage from the fund is subject to the following
exclusions and limitations in addition to those contained in
[sections 1 through 26 24]:

{a) The fund may not provide coverage for any
liability to any qualified physician with respect to:

{i) any claim made against a physician qualified under
[sections 1 through 26 24] at any time prior to the date of
qualification, regardless of whether or not the claim has
been reported to any liability insurer; or

{iiy any potential claim against any qualified
physician of which any physician 1is aware or reasonably
should have been aware as of the date of gqualification,
regardless of whether or not the claim has yet been made or

reported to any liability insurer. For purposes of this
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subsection, a potential claim includes but is not limited to
instances where any insured has received an oral or written
communication from a legal representative of a patient or a
request by or on behalf of a patient for copies of medical
records under circumstances reasonably indicative of a
potential claim,

{(b) The limits of liability of the fund for prior acts
claims is the Jesser of the 1limits of lilability of the
primary pool of funds under [sections 1 through 26 24] or
the limits of 1liability of any valid and collectible
liability insurance carried by the qualified physician prior
to qualification.

NEW SECTION. Section 22. compensation for injuries
from medical intervention without regard to fault. (1) The
purpose of this section is to establish a system of prompt,
efficient, and equitable compensation for certain economic
damages and attorney fees to those claimants injured through
medical intervention in the birthing process or obstetrical
care, without regard to negligence of the physician. Phis
section--apptiea--onty--if--the--patient-opts-on-a-votuntary
basis-to-pay-a-designated-premium-equivaltent-and-tater-signs
an-arbitration-agreement-to-arbitrate-the-ciaim--before--the
Montana-medicat-tegai-paneis

(2) Bach--physician-shail-disciose-to-emch-patient;-at

AT the time of any initial medical treatment BY A

-35- HB 699

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0639/03

PARTICIPATING PHYSICIAN related to the birthing process or

obstetrical care, the--amount-——-of--funds——on--hand-—in--the
secondary---pooi-~-of---funda--and--the--designated--premium
eguivatent-that-witi-be-contained-in-the-fees-to-be--charged
by--giving--the--form--proavided--sy-the-adminiscrator-te the

patient IS ELIGIBLE TO PARTICIPATE IN THE SECONDARY POOL AND

BECOMES LIABLE FOR THE PAYMENT OF A DESIGNATED PREMIUM

EQUIVALENT. The initial amount of the designated premium

equivalent is $25:-Phe—-amount, 1S NONREFUNDABLE, AND is

sub ject to change by the department, by rule, after
consideration of the recommendations of the obstetrical
advisoty council. Fhe-admintstrator-shati-reguiariy-keep-the
physicians--adviaed--of-the-ameunt-of-money-in-the-secondary
poot-of-funds:

(3) Each patient, at the time the-patient-irs--provided
the--form--required--tn--subsection--{t2}7;--must--be-given-an
opportunity-not-te-participate-—in--the--secondary--poot--of
funds—and-to-have-the-designated-premium-equivatent-deduected

from--the--fmes-—-te--be-charged OF INITIAL MEDICAL TREATMENT

RELATED TO THE BIRTHING PROCESS OR OBSTETRLICAL CARE, MUST BE

INFORMED BY THE PHYSICIAN OF THE PROVISIONS OF SUBSECTION

(2) AND THIS SUBSECTION. THE PHYSICIAN SHALL AT THAT TIME

GIVE THE PATIENT A PAMPHLET THAT CLEARLY AND ADEQUATELY

DESCRIBES THE PROVISIONS OF [SECTIONS 1 THROUGH 24] AND

ADVISES THE PATIENT TG CONTACT AN ATTORNEY IF THE BATIENT
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BELIEVES THE PATIENT HAS A MALPRACTICE CLAIM RELATED TO THE

BIRTHING PROCESS OR OBSTETRICAL CARE. THE PAMPHLET MUST BE

WRITTEN BY THE STATE BAR OF MONTANA, AND THE PRIMARY PQOL

SHALL PAY THE COST OF PUBLISHING AND DISTRIBUTING THE

PAMPHLET. THE PHYSICIAN SHALL ADD THE DESIGNATED PREMIUM

EQUIVALENT TQ THE FIRST BILL SENT TO THE FATIENT AND INFOQRM

THE PATIENT AT THE TIME OF THE INITIAL MEDICAL TREATMENT

THAT THE AMOUNT WILL BE ADDED TO THE BILL. If the patient

cannot afford the premium and-wishea-te-partieipate-in-the
secendary-poot-of-funds, the patient shall deliver a signed
letter to the physician to that effect and the premium must
be waived. The designated premium equivalent must also be
waived if prohibited by federal law.

(4) If--the--patient--wishes--to--partiecipate--in-—the
secondary-pooi-of-funds:

(a) prier-te-any-ciaim-of--injury——and-—prior—-to--any

knewn--complications—-of--delivery--or--pregnancy;--the THE

physician shall immediately, WITHIN 30 DAYS OF THE TIME OF

INITIAL MEDICAL TREATMENT, remit to the department the

amount of any required designated premium equivalent or the
letter from the patient stating an inability to pay the
premium. Peilure-of-the-patient-to-pay-or-provide-the-lettear
disquatifies-the--pattent--from--any--participation--in--the
secondary-poot-ef-fundax

(b) subseguent SUBSEQUENT to any claim of injury and
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subsequent to any known complications of delivery or
pregnancy, the patient shalt MAY provide the physician with
an agreement to arbitrate a claim arising out of the
birthing process or obstetrical care, on a form provided by
the administrator. The physician and the patient or the
patient's representative shall execute the agreement to
arbitrate the claim. Hpen-apprevai-by-the-administrator;-the
agreement-—in--binding--upon- -the--patimnty--the---patrentis
representatives-any-ctaimant;-and-the-physician-for-purposes
ef-—a--ciaim--for-required-benefits for-compensabre-imjuries
under—{sections-i-through-26}:---An--executed--ecopy--o9f--the
agreement-to-arbitrate-must-be-provided-to-the-administrater
and-is-aubject-to-nis-approvai-as-ko-form-and centent-before
tt-may-beceme-effectives

{5) A claim for recovery of required benefits must be
filed pursuant to the provisions of Title 27, chapter 6,
naming the secondary pool of funds a party, with that
chapter and its rules of procedure being applicable to the
secondary pool of funds as if it were a health care
provider. The claim is governed by Title 27, chapter 6, as

if it were a malpractice claim., THE ARBITRATION PANEL MUST

BE COMPOSED OF AN ATTORNEY, A PHYSICIAN, AND A PROFESSIONAL

ARBITRATOR., THE PROFESSIONAL ARBITRATOR MUST BE

KNOWLEDGEABLE IN WORKERS' COMPENSATION LAW AND IS THE

CHAIRMAN OF THE PANEL. The arbitration agreement of the
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parties constitutes a request for recommendation of an
award, and the recommended award constitutes an approved
settlement agreement pursuant to 27-6-606 and an award
pursuant to Title 27, chapter 5.

(6) (a) Except as provided in subsection (6){b), Title
27, chapter 5, applies to the claim and any award.

{b) The provisions of 27-5-211 through 27-5-218 do not
apply to the claim, and any conflict between Title 27,
chapter 5, and Title 27, chapter 6, must be resolved in
favor of the latter.

(7) The £iling of a «c¢laim £for recovery before the
Montana medical legal panel under the arbitration agreements
un}esa;the—afbitfab&on—agreemehb-has-been—revaked—in—wrihing
by-the-patient-prior-to-fiting-af-the-etaim; constitutes:

{a) a valid and binding agreement that the sole matter
in controversy is whether there is a compensable injury and,
if so, the amount of required benefits available as
compensation;

(b} a waiver of trial by jury or the court; and

{c} the sole and exclusive remedy for:

(i) any malpractice claim against a physician
qualified under [sections 1 through 26 24] or-a-hsapitai; or

(ii) a claim for required benefits for a compensable
injury by the patienty-hits-heéirs-or-representativesy-or—his

purents-sr-next-of-kiny-or-any-other-person-whose--etaim—-is
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derivative-from-the—-incident.

{(B) ®he IF A CLAIM HAS NOT BEEN FILED UNDER SUBSECTION

7), THE filing of a malpractice claim in federal court or
pursuant to Title 27, chapter 6, against one or more
physicians subject to [sections 1 through 26 24] constitutes
a revocation in writing of the arbitration agreement
provided for in this section #f-the--eiraim-~-repreaenta--—that
the—-ciaimant--has--been--fully--advised-in-writing-by-egal
eounsel-of-the-options-avatitable-under-tsectionas--1--through
26}--—and--a-true-and-correct-copy-of-the-writtng-ta-attached
te-the-ciatms-If-the-ctaimant-ta-not-represented-by-~counael
in-—--a---Montana——-medicat---tegat---panet--procesdingy--the
admintstrator-shati-provide-the-advice-in-—-writing--—and—-the
citaimant--shati--make--a-written-binding-etection-te-preceed
with-the--maipractice--ciaim—-er--to--amend--the--ataim--for
tecovery-under-an-arbitration-agreement-cbteined-pursuant-to
subsection--{63y:--Fhe--written--advice-—and-election-must-be
Eited-with-the-Montana-medical-iegal-panel.

(9) Claims for required benefits for a compensable
injury wunder a wvalid arbitration agreement are limited to
required benefits and only required benefits may be paid for
a compensable injury.

{10) (a) Required benefits under this section are;

timited-to-the-fotiewing-ttems-as-computed-under-fapctions-3

throvgh-261+
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tty--medicai--and-—hospitai-expenses-and-future-medicat
and-hospital-expenses-as-inecurreds;-computed-and-paid-in--the
manner-provided-in-3%-Fi-784-and-the-ruies-imptementing-that
section;

tity-toat-—-~earninga-—-and-—-future--tost- -sarninga-—as
tmenrredr-computedy—and--paid--in--the--manner--provided -in
35-71-703¢¥1--and--accarding--to--the--definition-of-average
weeklty-wage-in-39-71-116-and-the--ruiea——implementing-—those
sactions;—and

{i+it}-reascnabie--attorney--feea-for-panet-proceedings;
compnted-and-patd-—ta--the--manner--provided--in--39-33-6135
39-71-614;-and-the-rules-implementing-those-sectionss

{I) MEDICAL, PARAMEDICAL, AND HOSPITAL EXPENSES

INCURRED TO THE DATE OF THE AWARD;

{(II) FUTURE MEDICAL, PARAMEDICAL, AND  HOSPITAL

EXPENSES, COMPUTED IN THE MANNER PROVIDED IN 3%-71-704 AND

RULES IMPLEMENTING THAT SECTION;

(III) A SUM EQUAL TO ONE AND ONE-HALF TIMES THE STATE'S

AVERAGE WEEKLY WAGE FOR THE PERIOD OF THE DISABILITY; AND

(IV) REASONABLE ATTORNEY FEES INCURRED IN BRINGING THE

CLAIM BEFORE THE ARBITRATION PANEL, NOT TO EXCEED $125 PER

HOUR.
(b) Reguired benefits do not include medical and
hospital expenses for items or services or reimbursement the

patient received er-is-entitied-to-receive under the laws of
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any state or the federal government, except to the extent
exclusion of such benefits is prohibited by federal law, or
expenses paid by any prepaid health plan, health maintenance
organization, or private lnsuring entity or pursuant to the
provisions of any health or sickness insurance policy or
other private insurance program.
tej---Proceeds-—-~to~--beneficitartes;-—-an-—-defined---in
39-Ft-kt67-must-be-determined--pursvant--to--39-7t-323,--and
tump-sum-payments-for-future-benefita-are-prohtbited:

{11} All awards must be paid from the secondary pcol of
funds on an--annuat A MONTHLY basis for required benefits
that have accrued and pursuant to Title 25, chapter 9, part
4, for future required benefits, and that part applies in
nll instances to claims for required benefits except as
otherwise provided in this section and to the extent the
secondary pool of funds has sufficient funds for payments
without becoming actuarially unsound. If the secondary pool
of funds has insufficient funds with which to pay an award
or awards, payments must be made :n the same manner, pro
rata as to all claims against the secondary pool of funds at
the time of the required payment. The unpaid amounts of any
award constitute a future obligation of the secondary pool
of funds as funds become available. The future obligation is
not enforceable by any process of law other than pursuant to

the terms of this section.
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(12) All costs of administration of the secondary pool
of funds must be paid from the secondary pool of funds, and
the costs of administration must be paid prior to the
payment of any reguired benefits or reguired obligations of
the secondary pool of funds provided elsewhere in {secticns
1 through 26 24]. If the secondary pool of funds is
insufficient to pay the costs of administration of the
secondary pool or any attorney fees required to be paid by
the secondary pool, the administrator is authorized to loan
the secondary pool sufficient funds for the administration
or fee from the primary pool of funds if the loan would not
render the primary pool actuarially unsound. The loan is an
advance against future distributions pursuant to [section
10] and in lieu of the distributicns. The loan plus interest
must be repaid to the primary pocl of funds upon the future
distribution otherwise accruing.

{13) The arbitration agreement form promulgated by the
department must include on its face a written notice of the
substance of subsections +9%-and (7) THROUGH (10) in red,
10-point type.

(14) The period prescribed for the commencement of an
action for relief under this section is within-i-year-of-the

date-of-injury THE PERIOD PROVIDED 1IN 27-2-205,

NEW SECTION. Section 23. Tax exemption. The fund is

exempt from payment of all fees and all taxes levied by this
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state or any of its subdivisions.

NEW SECTION. Section 24. Review. The administrator
shall report IN WRITING to each REGULAR session of the
legislature concerning the effectiveness of [sections 1
through 26 24] in achieving the stated goals and concerning
other matters of importance. The status and operation of the
fund must be included in that repork.

Section 25. section 27-6-105, MCA, is amended to read:

"27-6-105. what claims panel to review. The panel
shall review all malpractice claims or potential claims
against health care providers covered by this chapter,
exeept including those claims subject to a valid arbitration
agreement allowed by law sr-upsn-which-suit-has-been-fited
prior—to-Aprei-197;-1977."

Section 26. section 27-6-602, MCA, is amended to -read:

"27-6-602. Questions panel must decide. (1) Upon
consideration of all the relevant material, the panel shall
decide whether there is:

tiy(a) substantial evidence that the acts complained
of occurred and that they constitute malpractice; and

t23(b) a reasonable medical probability that the
patient was injured thereby.

{(2) If the-panel-decides-that-the-acts--complained--of

did--net--conatitute-—medicat-matpractice and-if there is an

arbitration agreement pursuant to_ [sections 1 through 26
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24], the panel shall decide whether there is a compensable

injury pursuant to {sections 1 through 26 24], and, if so,

make an award pursuant to [section 24 22]."

Section-29:--seetion—-33-18-102; - -MEk;r—-i= —~amended ——to
read:
433-16-1082x--Pefintttonsr—-As-used-in--this--party--the
foiiowing-definitions-appiy:
tty--LAsssctation®-means-the~Montana-insurance-guaranty
asasctation-created-under-33-19-103<
t2y--{ay-"Covered---ctaim---means——an-—-unpaid--ciaim;

inetuding--one-—-for--unearned--premiams;-~or-——a--contractuat

guaranty--for--an--extended-reperting-endevsement-for-ciaims

tepoarred-after-the-expiration-of--the--policy--period-—-which

arises--out--of-and-is-within-the-coverage-and-not-in-excesas
oE—bhe-app}icabie—ﬁimic:—of-an—-insurance——poiicygfto~—which
this--part--appties~--i+ssved--by--an-itnsurers-tf-such-insurer
becomes-an-insolvent-inaurer-after-guty-7-19%37-and-
tiy—-the-etaimant-or-itnsured--ta—-a--resident--of-—thia
state-at-the-time-of-the-insured-events-or
tity-the--property——from--which--the--ciaim--artses--is
permanentiy-tocated-in-this-statesr
te}--"Eovered-claimti-shatt-does-not-inctude-any--amount
due—-a--reinsurery--inserer;-insnrance-posty-or-underwriting
associationy-as-subrogation-recoveries-or-otherwises

£3yY-—-"Insoclvent-insureri-means-an-rnsurers
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tay--anthorized-to-transact--insurance--in—-—-this-—-aktate
either-at-the-time-the-polttey-was-issued-or-when-the-insured
event-oceurreds-and
thy--devermined-to-be-inaeivent-by-a-court-of-competent
jurisdietions
té4y--UMember-insurer-means-any-person-whe+
tay--writea--any--kind--of-inaurance-te-which-this-pare
appttes--under--33-10-101{3}7-—inctuding-—the--exehange--~-of
reciprocatl-or-itntertnsnrance-contrackas;-and
thbt-~is—-ticensed--to-transact-inaurance-in-thia-states
t5y--Het-ditrect-written-premiumst-means--direct--greoss
premiumsa--written-in--ethis--state--on-insurance-poticies-to
whieh-this-part-appiies;-tess-return--premiums——thereon--and
dividenda--patd--or-credited-to-porieyhoiders-on-such-direet
busines37—“Nét—direct—w:ittenffpremiums“——dees——nat*—ine}ude
premioms-on-contracta-between-insurers-or-reinsarerss
t6y-—"Personl---meana---any-—-imdividoaty~—corporationy
partrershipy-asssctationr-or-voluntary-organizatienz®
Section 27. section 33-23-311, MCA, is amended to

read:

"*33-23-311. Informatiocn required of professional

liability insurers -- submission. (1) For purposes of this
section, "profession" means the cccupations engaged in by
physicians, osteopaths, registered nurses, licensed

practical nurses, dentists, optometrists, podiatrists,
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chiropractors, hospitals, attorneys, certified public
accountants, public accountants, architects, veterinarians,
pharmacists, and professional engineers.

(2) Each insurance company engaged in issuing
professional 1liability insurance in the state of Montana
shall include the following information, by profession, from
its experience in the state of Montana, in its annual
statement to the commissioner:

{a) the number of insureds as of December 31 of the
calendar year next preceding;

{b) the amount of earned premiums paid by the insureds
during the calendar year next preceding;

(c) the number of claims made against the insurer's
insureds and the number of claims outstanding as of December
31 of the calendar year next preceding;

(d) the number of claims paid by the insurer during
the calendar year next preceding and the total monetary
amount thereof;

(e) the number of lawsuits filed against the insurer's
insureds and the number of insureds included therein during
the calendar year next preceding;

(f) the number of lawsuits previously filed against
the insurer's insureds which were dismissed without

settlement or trial and the number of insureds included

therein during the calendar year next preceding;
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{g} the number of lawsuits previously filed against
the insurer's insureds which were settled without trial, the
total monetary amount paid as settlements 1n such settled
cases, and the number of insureds included therein during
the calendar year next preceding;

{h} the number of lawsuits against the insurer's
insurede which went to trial during the calendar year next
preceding and the number of such cases ending in the
following:

{i) judgment or verdict for the plaintiff;

(ii) judgment or verdict for the defendant;

(iii) other;

(i) the total monetary amount paid out, in those
lawsuits specified in subsection (h};

{j) the total number of the insurer's insureds
included in theose lawsuits specified in subsection (h);

(k) the number of new trials granted during the
calendar year next preceding;

(1) the number of lawsuits pending on appeal as of
December 31 of the next preceding calendar year: and

(m) sSuch other information and statistics as the
commissioner considers necessary.

{3) The commissioner shall, within-66-days-of--reguest

by October 1 of each calendar year, submit in writing to the

appropriate licensing authority, in summary report form, the

-48- HB 699



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0699/03

data and information furnished him pursuant to this section
relevant to the particular profession, er facility, or class

of facilities and shall likewise make the summary available

te the public at the expense of the requestor, which data

and information must be retained for at least 10 years."

NEW SECTION. Section 2B. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of
[this act].

NEW SECTION. Section 29. Honseverability---——————————
disseiution BISSOLHYION eof-—-fumd------ transfer--to-—-Montana
insurance-guaranty-associationt SEVERABILITY. tiy-ta}-¥f-any
provisiton--of--this--chaptery--any-provision-of-the-sections
tiated-in-subsection-tiytbyv-or-the-apptication-of--any--ene
of--those--provisions--to-any-person-or-circumatance-is—heid
invattd-by-a-deciston-of-the-Montana-supreme-—court--or--the
Bnited--Statesa--supreme--esurt;-sueh-invalidity-shati-render
this-entire-chapter-invatid-except-for-this-sectiony-whether
or-net-the-other-provisions-or-apptication-of--this--chapter
can—-be—-given--effect--withaut——the——invatid--provision--or
applieations

thy--FPhe--provistens--of--25-3-48t--through-—-25-3-4657
25-15-2027-27-1-7627-27-1-F037-27-2-265¢2y7-26-1-301-chrongh
280-1-3037-28-11-3ii;-and-this—chapter-are-not-saverabtes

t2y--tay i} Fhe-asseta-and-tiabrittites-of-the-primary
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poai—of-fnnds-muse—be-transferred-ta~;he——Montana——insnrance
guatanty---asasciacion--created--under--33-18-183--upon--the
eccurrence-of-any-of-the-forlewing-eventss

t:y{Rh)--tthis chapter AEP} Being--rendered---invalid
because-—of--one--or--more--of--the——-reassns--set—-forth——in
subsection-+tt¥;

tr1)3{B)--the-primary-peci-of-funda-not-beimg-maintained
on—an-actnuriai}yhsound—basis—for-more-than‘afyearsfffem—the
time-sueh-ssundness--is--required--by--fthis--aeti--and--the
probabtiity-that-the-primary-poot-eof-funds-witl-be-exhanstaed
by--the-payment-of-atit-fixed-and-knewn-obtigations-that-witl
become-£finat-within-3-yearss

fb?igi—-The-i&abiiitiesAoE—the—EHHGT-incindingAceverage
endersements;--conatitute--covered--ctaims--aa--defined---in
Sa—ie-}627——and——the——}imit-~e£——}iabiiit7——of——the——Montana
insurance-quaranty-assceiationf~and~—any—~physician~7againsh
whom-a-ctatm-has-oceurred-or-a-judgment-has-been-rendered—-or
with-—whem--a--settlement-agreement-has-been-entered-inte-ia
equat-to-the-limita-of~ttabitity-of--rhe-—Montana--insuranes

gquaranty--associatisn-nnder-33-319-105 {1} IF A PART OF [THIS

ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE FROM THE

INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT] IS

INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS

IN EFFECT IN ALL VALID APPLICATIONS THAT ARE SEVERABLE FROM

THE INVALID APPLICATIONS.
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(2) THE ADMINISTRATOR MAY PETITION THE DISTRICT COURT

OF THE FIRST JUDICIAL DISTRICT TC TERMINATE [THIS ACT] IF A

PART OR ONE OR MORE APPLICATIONS OF A PART ARE INVALID AND:

{A) THE PRIMARY POOL OF FUNDS CANNOT BE MAINTAINED ON

AN ACTUARIALLY SOUKD BASIS FOR MORE THAN 3 YEARS FROM THE

TIME SUCH SOUNDNESS IS REQUIRED BY [THIS ACT}; OR

{B) THE PRIMARY POOL OF FUNDS WILL BE EXHAUSTED BY THE

PAYMENT OF ALL FIXED AND KNOWN OBLIGATIONS.

{3) ALL CLAIMANTS, PARTICIPATING PHYSICIANS, AND

HOSPITALS, AS DEFINED IN [THIS ACT], HAVE STANDING TQO APPEAR

IN ANY COURT PROCEEDING INSTITUTED BY THE ADMINISTRATOR

UNDER SUBSECTION (2).

{4) 1IF THE COURT FINDS THAT THE CONDITIONS DESCRIBED

IN EITHER SUBSECTION (2){A) OR (2)(B), OR BOTH, HAVE

OCCURRED, [THIS ACT] TERMINATES. UPON THE ENTRY OF AN ORDER

OF TERMINATION TEE COURT SHALL DIRECT THE ADMINISTRATOR TO

TAKE POSSESSION OF THE ASSETS AND TO ADMINISTER THEM UNDER

THE GENERAIL SUPERVISION OF THE COURT.

{5) UPON AN ORDER OF TERMINATION, NO PERSON MAY SUBMIT

A CLAIM UNDER [THIS ACT]. THE ADMINISTRATOR MAY NOT MAKE

PAYMENTS TO CLAIMANTS UNTIL A DISTRIBUTION PLAN IS APPROVED

BY THE COURT OR UPON PETITION OF AN INDIVIDUAL CLAIMANT ON

THE BASIS OF HARDSHIP AND A SHOWING THAT IN ALL LIKELIHOOD

THEY WOULD SHARE IN ANY DISTRIBUTION.

(6} WITHIN 30 DAYS OF THE TERMINATION ORDER THE
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ADMINISTRATOR SHALL SUBMIT TG THE COURT A PLAN OF

DISTRIBUTION OF THE ASSETS. THE PLAN OF DISTRIBUTION MUST

GIVE PRIORITY TO CLAIMANTS AND DISTRIBUTE THE FUNDS IN AN

EQUITABLE MANNER,

(7) ALL CLAIMANTS WHO HAVE NOT RECEIVED A FINAL AWARD

DETERMINATION BY THE PANEL ON THE DATE [THIS ACT] IS

TERMINATED BY COURT ORDER ARE NOT BOUND BY THE PROVISIONS OF
[THIS ACT].

NEW SECTION. Section 30. applicability. {This act]

applies toc all causes of action that constitute medical
malpractice claims of any nature, whether obstetrical or
otherwise, where the cause of action includes one or more
physicians who are qualified pursuant toc the terms of [this
act) and a claim for coverage exists against the patient
assured compensation fund. Previdedi-howeverrz-that--faeccktieon
221--—-does--not-—-affece--righta--and--duties--that--matureds
penalties-that-were-incurredy-or-proceedrngs-that-were-bequn
before-{the-effective-date-of-this—-aecti--and--chat—-section
appties;~-if-at-ati;-oniy-to-causes-of-actien-that-acerue-on
or-after-the-date-of--quatification-~of--a--physician——under
tthis-net}-against-whom-such-a-canse-of -nction-aceruess

NEW SECTION. Section 31. Effective date. {[This act]
is effective on passage and approval.

~End-
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HOUSE BILL NO. 699

INTRODUCED BY ADDY, STICKNEY, CONNELLY, BECK, HALLIGAN

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR A PATIENT
ASSURED COMPENSATION FUND ABOVE LOW PRIMARY LIMITS OF
INSURANCE, PFOR THE PAYMENT OF MEDICAL LIABILITY CLAIMS
AGAINST PHYSICIANS WHO DELIVER BABIES; PROVIDING FOR THE
RETURN OF DOLLAR SAVINGS TO ORIGINAB-EAPI¥ABIZERS-AND-P©
PATIENTS WHO ARE INJURED IN THE MEDICAL SYSTEM; PROVIDING
FOR AN OBSTETRICAL ADVISORY COMMITTEE TO MAKE
RECOMMENDATIONS REGARDING OBSTETRICAL CARE; PROVIBING--FER
6BIBCPEIVE-—GUIBERLINES--FPOR-NONECONOM$E-DAMAGES -PROPORTIONATE
PO-FHE-SEVERTIP¥-DF~-INJUR¥ -OR—-THE--biFE--~EXPECTANEY --OFP——PHE
$NSBREP--PARPY¥; PROVIDING FOR VOLUNTARY ENTRY INTO BINDING
ARBITRATION FOR OBSTETRICAL CLAIMS WITHOUT REGARD O
NEGLIGENCE OF THE PHYSICIAN; PROVIDING FOR ADMINISTRATION BY
THE MONTANA MEDICAL LEGAL PANEL UNDER THE REIMBURSED
SUPERVISION OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES; PROVIDING FOR CAPITALIZATION BY A PREMIUM-PAX-ON

EASUALY¥-CARRIERS ¥EMPORARY-LINE-OFP-EREDIT?-PROM-FHE-—GENERAR

FUND;--WIPH--THE--ADVANCED-MONE¥-PO-BE-REPAID FPREMIUM-PAK-ON

PROPERT¥-ANDB-EASUALTY-CARRIERS TEMPORARY LINE OF CREDIT FROM

THE BOARD OF INVESTMENTS, WITH THE ADVANCED MONEY TO BE

REPAID; AMENDING SECTIONS 17-6-202, 27-6-105, 27-6-602,

33-36-3627 AND 33-23-311, MCA; AND PROVIDING AN IMMEDIATE

7} S—
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EFFECTIVE DATE."

STATEMENT OF INTENT

A statement of intent is required for this bill because
it delegates rulemaking authority to the department of
health and environmental sciences. This bill is intended to
expand the authority of the department and to authorize the
writing and adopting of rules in accordance with the Montana
Administrative Procedure Act to:

{1) qualify or disqualify physicians for participation
in the patient assured compensation fund; and

(2) facilitate the collection of assessments and
charges [or hospitals and participating physicians under the
Patient Assured Compensation Act. This bill is intended to
reimburse the department [for the cost of writing and

adopting the rules.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. Short title. [Sections 1
through 26 24] may be cited as the "Patient Assured
Compensation Act™,
MNEW SECTION. Section 2. Purpose and goals. (1) The

purpose of this legislation is to i#ncrease-the--availability

of LOWER INSURANCE COSTS FOR PHYSICIANS PROVIDING

obstetrical care and TO INCREASE access bto that care,

-2- HB 699
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especially in rural areas of Montana, and to maintain the
availability and accessibility of obstetrical care in wurban
areas of Montana.

{2} The geals of this legislation are to:

{a) eliminate Efrom the insurance system any excess
insurance money that may be collected because of complex
insurance and legal problems related to excess reserves,
excess profits, and the use of shared insurance data from
states other than Montanas

{b) require the pass through of savings to those who
bear the cost for the Patient Assured Compensation Act,
including the class of patients and claimants with injuries
received in the medical system;

(c) provide more-full-and-fazr A NO-FAULT SYSTEM OF

compensation to claimants than----the-——-euprrent
medieat-inanrance-Iegat-—ayatem—-does——in-——cases—--involving
physteians-who-deliver-babtess

tdy--provide-in-advance-a-reasapnabie-caicaoiation-ofF—the
actual--amounts—-to--be-patd-in-obsterrica-retated-claima-se
that-the-funds-necessary--to--pay-—claima--ean--be--property
raised--from--those--who--pay--for-the-ctaims-to-ensure-that
damages-do-not-increase-exponentiatiy;

te}{D) provide a funding mechanism that is broader

than the available base of funds from cbstetricians and

family practitioners providing obstetric care by wusing

-3~ HB 699
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sources that have an interest in the maintenance of core
industries in rural areas and that have benefited £from
previous civil justice reform legislation; and

+£3{E} provide an immediate reduction in the total
cost of coverage for medical liability insurance for
physicians who deliver babies.

NEW SECTION, Section 3. Legislative findings. The
legislature finds that:

{l1) there has been an accelerating and substantial
reduction in available obstetrical services in Montana,
especially in the rural areas, and this process is likely to
continue unless appropriate steps are taken;

{2) the reduction in obstetrical services constitutes
a SEVERE statewide public health AND ECONOMIC problem of-a
targe-magnitude-and-a-statewirde-economic-probtem-of-a-severe
natures;

t3t--in-addition-to-—-the--direct--}os33--of --obstetricat
services-in-rurat-areas-sf-Msntanar-there-have-been-and-witi
tikety-continue-to-ber

ta)y--broader-—adverse-economie-impactsa-to-the-hospitals
in——those-—communities;--inciuding--the--etosure---of--—some
hospitals~-with-resuiting-adverse-impacts-on-the-communities
involved;-that-fiow-from-a-toas-of-a-broad--range—-of —-basie
nedieal--services--as--physietans--who-detiver-babies-retirve

eariy-or-teave-the-community;

—4- HB 699
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tuy——timitarions-on--che--avaitabitity——and--access--to
chstetricat---care——-in——-urban—--areaa;-——especiatiy--amang
tower—neome-womeny-Brought-abour-by-increased-preasures—-on
timtbed--rescureeas--in-urban-areas-from-women-in-rurat-areas
who--wish--to--obtain--replacement——-obatetrical-—-services,

ESPECTALLY 1IN RURAL AREAS, THAT MAY WELL CONTINUE UNLESS

APPROPRIATE STEPS ARE TAKEN;

t4¥(3) the impacts referred to in subsectien——¢3)

SUBSECTIONS (1) AND (2) are strongly associated with, among

ather things:

(a} substantial previous increases in the cost of
medical 1liability Iinsurance, a high level of current costs
of medical liability insurance, and anticipated increases in
the future cost of medical liability insurance to the point
where the income Ffrom the delivery of babies does not
justify the current or future cost of medical liability
coverage;

(b) substantial previous increases in the number of

PHYSICIANS INVOLVED IN OBSTETRICAL medical liability claims

against--physicians, with an increased likelihcod that each
physician will be periodically involved in a number of legal
claims;

(¢) inducements for early retirement, relocation to
another area, or the elimination or limitaticn of

obstetrical services by doctors who deliver babies;
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€5¥(4) the medical-insurance-legal system, because of
its unpredictability and high cost, cften dJdeprives CAN
DEPRIVE the most seriously injured and the least seriously
injured of even their out-of-pocket economic damages or
provides compensation for intangible damages
disproportionate to the severity of the injury or the life
expectancy of the injured party.

NEW SECTION. Section 4. pefinitions. As used in
[sections 1 through 26 24], the following definitions apply:

{1) "Actuarially sound basis™ means that the
probability of insolvency of the primary pool of funds has
been 1lowered to a level of risk that is prudent to accept,
as determined by an actuary hired by the fund, who is a
member of the American academy of actuaries or the casualty
actuarial society.

{2) "Administrator" means the administrator of the
primary and secondary pool of funds, who is the director of
the Montana medical legal panel provided for in 27-6-201.

{3) "Board" means the Montana state bocard of medical
examiners provided for in 2-15-1B41.

t4}--"Bodily--impairmenc!-——means-temporary-or-permanent
impatrment-or-ioss-of-bodity-functions-or-bodity-partsz—-Fhe
term--does--not-ineinde-sther-impatrmentaz-inctuding-buk-noe
timited-to-—mental-—-or-—-emotional--processes—-or--behavisral

eontralsa-

-6~ HB 699
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t3¥(4) "Claimant" means a person claiming damages for
injury from medical malpractice or required benefits for
compensable injuries under [sections 1 through 26 24].

£63r(5} "Commissioner” means the commissioner of
insurance provided for in 2-15-1903.

t74{6) "Compensable injury" means any physical harm,
bodily impairment, disfigurement, or a delay in recovery,
under [section 24 22] that:

{a) is associated with or connected to the birthing
process or the rendering of obstetrical care by a physician
qgualified under the terms of [sections 1 through 26 24];

{b} is associated in whole or in part with medical
intervention rather than with the condition for which the
intervention occurred; and

{¢) is not coasistent with or reasonably expected as a
consequence of medical intervention or is a result of
medical intervention to which the patient d4id not consent.

¢8¥(7) "Condition" means the general state of health
of the patient prior to medical intervention.

+93¥(8) "Delay in recovery" means any undue additional
time spent under care that is not substantially attributable
to the condition for which medical Intervention occurred and
includes consideration of the general health of the patient.

£283[(9) "Department™ means the department of health

and environmental sciences provided for in Title 2, chapter

-7= HB 699
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15, part 21.

¢314(10) "Designated premium equivalent" means the
dollar amount paid by a patient to a physician osr-deduected
from-the-charges-of-a-physieian under [section 24 22].

ti2y-tpiafigurementi-means-scars-or-adverse—changea——in
badily--appearance-beyond-those-that-are-medicatiy-reguireds

+i3y-LBeonomic—~damagesa”-—-means——-those---compensatory
damages-~paynbie—-as-a-resuit-of-a-medicai-maipractice-ciaim
against-a-physieian-or—a-physician-and-other--parties;——that
are--ohjectively--determinabie-——and--verifiable-compenasatory
damagesy—inciuding-but-not-iimited-to-medical-—-expenses--and
eare;--rehabilitation--services;--custodiat--care;-~toss-——af
esarnings-and-earning-capacttyy-toss-of —income;--funerai--eor
buriat-expensesr;—ltoss-of-use-ef-propertyy;-—costa-af-repair-or
replacement--of--propertyy--costas--of —-obtatning--substitute
demestic-services;-loss-of-emproymenty-toss-of --busineas--or
emplayment~---oppertunities;-—-and-——-any---other--objectivety
determingbte-and-verifiable-pecuntary-or--monetary--damagess

+343(11) "Hospital" means a hospital as defined in
50-5-101.

t35%(12) "Malpractice claim” means a malpractice claim
as defined in 27-6-103.

t363{131) "Medical intervention" means the rendering as
well as the omission of any care, treatment, or services

provided within the course of treatment administered by or

-8- HB 699
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under the control of a physiecian or hospital.

€37¥{14) "Montana medical legal panel" means the panel
provided for in 27-6-1014.

+18f-“Neneconomic--damageat-means-those-damacs=s-payabte
as-a--resule--of ——a--medicar--malpraceice-—ctaim--againac——-a
physicitan-—-sr-—a~--physietan-——and--othar——parties--thact--are
subjectivety—determined-to-be-—nonmonetary--or--nenpecuntary
damages;——inctuding--but-—-not—-timitad--to--pain;-suffering;
tneonventencer—qriefr——phystecat--impairment;——-disfigurement;
mentat--asuffering--or--anguishr--emotionat-distressr-losa-of
society-and-companionships-toss-of-consortiumy-fear-of-tomsy
fear-of-tiiness;——fear—-of--injury;-——injury-—-to--reputations
humitiation;-——and---any---other---subjectively-—-determined
nenmonetary-or-nonpecuntary-damagess

t39¥(15) “"Obstetrical advisory council” means an
advisory council created pursuant to 2-15-122 by the
department and provided for in [section 28 19].

£28¥(16) “"Patient”™ means an individual who receives or
should have received care from a physician and includes any
person OR__ENTITY having a elaim--of--zny-—-kind;—-whether
derivative--or-—-otherwise;--as——a--resuit-of-atieged-medicai
malpractice—-en--the—-part--of--a--physician--or--having---a
eempensable--injurys--Berivative-—claims-inciude-but-are—not
timited-to-the-ctaim--cf--a—-parent--er--parentsy——guardiany

trusteey---child;-———relative;——-attorneys--~-or—---any-—-other
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representative-of-a-patienty-inctuding-ctaims--for--economic
damages;-noneconomic-damages;-attorney-feea-or-expensesr—and

att-simitar-ctaims RIGHT OF ACTION UNDER 27-1-501,

€235{17) "Patient assured compensation fund" or "fund"
means the fund created under [section 5] and comprised of a
primary pool of funds and a secondary pool of funds.

t229-2Physicali-harmi-means-a-wound;-infecttony-diseases
or-deaths

+233(18) "Physician" means a physician as defined in
27-6-103.

t243(19} "Primary pool of funds" means that separate
and segregated portion of the fund established for the
payment of claims, expenses, and other allowed and required
expenditures pursuant to {sections 1 through 26 24], except
for money payable from the secondary pool of funds.

€25¥(20) "Representative" means the spouse, parent,
guardian, trustee, attorney, or other legal agent of the
patient.

+26%(21) "Secondary pool of funds" means that separate
and segregated portion of the fund established for the
payment of compensation, expenses, and other allowed and
required expenditures pursuant to [section 24 22].

+27¥(22) "Surplus" means the excess of total assets
minus liabilities of the primary pool of funds as defined by

standard accounting practices for insurance carriers.

-10- HB 699
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NEW SECTION. Section 5. Purpese FUND CREATED --
attachment to department —- deposit and investment. (1}
There is a patient assured compensation fund. Money for the
fund collected and received pursuant to [sections 1 through
26 24] is to be used exclusively for the purposes stated in
[sections 1 through 26 24].

{2) The fund is attached to the department for
administrative purpeses only, pursuant to 2-15-121, except
as otherwise provided in [sections 1 through 26 24]. The
department may promulgate rules and requlations implementing
[sections 1 through 26 24]).

{3) The primary and secondary pool of funds and any
income from those funds must be held in trust. The funds
must be deposited in segreqgated accounts (one for the
primary pool of funds and one for the secondary pccl of
funds), invested, and reinvested by the department AS A
FIDUCIARY, pursuant to law. The fund may not become a part

of or revert to the general fund of the state.

NEW SECTION. Section B. Reimbursement to department

DEPARTMENTS. 7The department AND THE DEPARTMENT OF INSURANCE

must be reimbursed from the primary pool of funds for any
expenses incurred in the administration of [sections 1
through .26 24].

NEW SECTION. Section 7. Capitalization and

maintenance of primary pool of fuands and secondary pool of
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funds -—- surcharge. (1) To capitalize the primary pool of
funds and the secondary pool of funds, there is itevied-and
coliected-on-alil-insurance-carriars—-anthorized-to-write--and
engaged--in—-writing-casuaity-insurance-puranant-to-33-1-266
in-this-state-during-1987-and-engaged--tn--writing--casuaity
insurance--as--of-—~Becember--317-19887-a-one-time-refundable
surcharge-in-the-form-of-a-i-17%-premium-tax-surcharge-based
on-1387-carrier—annnat-reporta-made-paragant-to-33-2-7857--A
totat-—of-$18876060-0f-the-aurcharge-forms-the-capitaiiration
of-the-secondary-paol--of--funds--and--the--batance--of--the
surcharge--forms——-the--capitatization—of-the-primary-pocl-of
funds - f-khe-surcharges-provided-for-itn——this--secrion--are
refunded;--the-—-refund-must-be-made-in-the-methed-and-manner

provided—-for-in-{section-104:- A-bOAN-OF-$673687008-FROM——FHE

SFATE~~GENERAD~-FEND-FO-PHE-PRIMARY -POOL-OF -FUNDS-AND-A-BOAR

OP-5$1607000-FROM-PHB-SPAPHE-GENERAL--FUNDB--FO--RHE--SECONBARY

POBL-—-OP-PENBST-PHE-HORHS-ARE-HOF-APFROFRIATIONS-AND-MHS¥-BR

REPAFD-ENDER-{SBEPION--1017y--WEPHOHP -~ EINFERBSP+ bBEVIED--AND

E0bLEECTPED- -ON--Abh-PROPEREY-ANB-CASHALRY -CARRIERS -AHPHORIBED

PO-WRIPE--ANB--BNGASEB--iN—-WRITENE--PROPERPY--AND-—EASUABPY

ZNSURANCE--UNBER--33-13-206--BR-33-3-210-IN-PHIS-SPATE-DURING

1987 -ANB-ENGAGEB-IN-WREPING-PROPERTY¥ -AND-EASUARPY¥ - ~INSURANCE

AS--8P-BECEMBER-317-1988; -A-ONE-PIME-REPUNDAREE-SHREHARGE-EIR

PHE-PORM-OF-A-31-174-PREMIUM--FAK--SUREHARGE--BASED--ON-~1987%F

€ARRIER--ANNUAL--REPBRPS--MABE--URPER--33-2-7055-~-A-FOPAL-OF
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53967000 -0P-THE-SHURCHARGE-FORMS-THE--EAPITADIEATION--6FP - ~FTHE

SECONBARY - -PEOL--OFP~- - PHNDS; -AND—PHE-BABANEE-OF -~FHE - SURCHARGE

FPORMS-THE-CAPIPARIEATION-OP-THE-PRIMARY -POOL--OF —-PUNBS-——IP

PHE--SHREHARGE--¥S-—REPUNBEB7y-FHE-REPYUND-MUSE-BLE-MADE-IN-PHE

MANNER-PROVIDED-IN-{SBOPION-161s A LOAN OF $7,250,000 FROM

THE BOARD OF INVESTMENTS TO THE PRIMARY POOL OF FUNDS AND A

LOAN OF $100,000 FROM THE BOARD OF INVESTMENTS TO THE

SECONDARY POOL OF PUNDS. THE LOANS ARE NOT APPROPRIATICONS

AND MUST BE REPAID UNDER {SECTION 10Q], WITH INTEREST AT 4%

PER YEBR.
(2) Except as otherwise provided in this section, the
primary-pooi-ef-funds—is-£fuity-—nonassessabie PARTICIPATING

PHYSICIANS ARE NOT SUBJECT TO ASSESSMENT. In order to

maintain the primary pocl of funds, the foliowing annual
surcharges must be levied agalnst physicians qualified under
{section 16 15):

{a) (i)} for coverage from the primary pool of funds
from $100,000 per occurrence and $300,000 in the anaunal
aggregate up to $1 million per occurrence and $3 million in
the annual aggregate for all claims made during the policy
period of the qualifying physician's primary policy of
insurance reguired by [sections 1 through 26 24] and
pursuant to that primary policy, as to physicians insured
for purposes of at least some obstetrical privileges with an

insurer authorized under [sections 1 through 26 24]<
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tAy--as-a—family-praceitionery-an-annuat--sureharge——of
§67313+
tBy--as-—-an——-ahstetrician;--an--annnat--surcharge--eof

$33++42, AN ANNUAL SURCHARGE THAT WILL KEEP THE PRIMARY POOL

OF FUNDS ACTUARIALLY SOUND. THE STATUTORY LIMITATIONS AND

REQUIREMENTS ON RATE CHANGES BY PRIMARY MEDICAL MALPRACTICE

CARRIERS APPLY TO THE DETERMINATION OF SURCHARGES;

(ii) an annual surcharge, separately and additionally
paid by any professional service corporation, partnership,
or other business entity and its employees desiring teo
qualify as physicians under [sections 1 through 26 24] in
the same manner as charges are levied by the carrier
providing primary coverage, at a rate to be determined by
the actuary hired by the administrator;

{b} for each physician subject to the terms of
[sections 1 through 26 24] who, after January 1, 1990, has
an adverse ruling as to any medical malpractice claim by the
Montana medical legal panel or a judgment or settlement as
to a claim in excess of $25,000 and less than $50,000, the
one-time sum of $500 because of the claim. If the amount of
the judgment or settlement as to the claim is $50,000 or
more, the one-time sum of 51,000 because of Lhe claim, Any
insurer required to report to the board pursuant to 37-3-402
shall also provide the report to the administrator and shall

include in the report the amount of each settlement or
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judgment for each physician for whom a report is made. The
certificate of authority of the insurer must be suspended by
the commissioner pursuant to 33-2-119 if the reports are not
provided te the administrator as required by 37-3-402 or
within a reasonable time thereafter.

{cy after January 1, 1990, $5 Cfrom each physician
subject to the provisions of [sections 1 through 26 24] for
each baby delivered by that physician and $5 from each
hospital for each baby delivered at the hospital. As a basis
for the surcharge, by January 31, 1991, and on January 31
each year thereafter, each physician and each hospital shall
report to the administrator the number of babies delivered
by them during the preceding calendar year.

{33--Beginning-~-with—-the--first-—year--of-operatien-of
fsections--1--through--263};--the-——annuai---sureharges---for
physicians-—provided-for-in-subsection-t2itat-are-subject-to
annuai--adjustment-—-by-——the---administrater;---based---upon
requirements-for-the-actuariai-soundness-of-the-primary—posi
of-—fundsy——under—-the-—-same--timitations—and-with-the-same
requirements-as-a-rate--change--undertaken—-by--the--primary
carrier-of-the-physteians

+4}(3) The first annual surcharge for physicians
provided for in this section must be collected by the
Montana medical 1legal panel pursuant to 27-6-206 or within

30 days of [the effective date of this act], whichever
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occurs later. Beginning in 1990 and in each year thereafter,
all subsequent annual surcharges for physicians provided for
in this section and beginning in 1991, all surcharges
provided for physicians in subsection (2){(b) and for
physicians and hospitals in subsection (2)(c) must be
collected by the Montana medical legal panel pursuant to
27-6-206. All collections must be remitted to the
department within 14 days of receipt.
+59y--The-one-time—vefundable--surcharges--for--casuaitry
insurance--carriers—-provided--for--in--this-section-must-be
celtected-by-the-commiasioner-on-March-17-195%7-pursoant-—-to
33-2-785--without--deferral-or-instatiment~or-withtn-30-days
of-fthe-effective-date-of-this-act};-whichever-occurs-iaters
The-surcharge-must-be-remitted—-to—-the--department—-by-—the
commissioner—within-14-days-of-receipty-and-if-the-aurcharge
ts--net--timety--patd--as—--provided--in--thita--aections-—the
certificate-cf-anthority-of-the-insurer-must-be-suspended-by
the-commiasioner-pursuant-to-33-2-119-untit-the-sarcharge-is

paid: PHE-ONE-PIME-REPUNBABLE--SUHREHARGE--POR--PROPERFY¥-—AND

EASHALTY —-INSURANCE--CARRIERS--PROVIDED--FOR-IN-FHIS-SECP2ON

MUST-BE-CObbEETED-BY-FHE--EOMMISSIONER--ON--MAREH--17--19895

UNDER--33-2-785-WiTHOUT-BEPERRAL-OR - NSTALLMENY-OR-WEFHEN-36

BA¥S-OP-{PHE-EFPEETIVE-PAYE-OP-PHIS-ACT] 7 --WHICHEVER--OEEURS

BATER<—-FHE--SURCHARGE-MUSP-BE-REMITPED-¥0-FHE-BEPARTMEN?-BY

FHE-EOMMISSFONER-WEPHEN-1 4--BA¥S--OF--REEE t PY ; - ~ANB--¥P--FHE
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SUREHARGE--¥5--NOP-—FIMERY¥-PA$B-AS-PROVIDED-IN-PH{S-SEECFIONy

PHE--EERTPIFPIEATE-—OF ——-ABFHORIY¥--OP--PHE--¥NSHRER--MUS¥---BE

SHSPENBEB--B¥—~¥HE--€6MMISSTONER-—YNBER--33-2—135--UNPEE-FHE

SUREHARGE-¥5-PAID=

t6¥(4) The secondary pool of funds must be maintained
solely through the surcharges on physicians and hospitals
pursuant to subsections (2)(b} and (2)(c), distribution from
excess surplus pursuant to [section 10], the collection of
designated premium eguivalents pursuant tc [section 24 22],
and the revenues from any other source dedicated to the

purposes of the secondary pool of funds.

NEW SECTION. Section 8. Actuarial soundness of
primary pool of funds. (1)} The fund's primary pool of funds
must be maintained on an actuarially sound basis and may not
become operational until a statement is prepared by an
actuary, hired by the administrater, who is a member of the
American academy of actuaries or the casualty actuarial
society certifying that the primary pool of funds is
expected to be actuarially sound.

{2} If the primary pool of funds would at any time be
rendered insolvent by payment of all fixed and known
obligations that will become final within 2 years from that
time, the amount of future necneconomic damages payable
within that calendar year must be prorated among existing

claimants at the time of the determination in a manner
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sufficient to eliminate or reduce the insolvent circumstance
to the extent possible. Any amount due and unpaid at the end
of the 2-year period must be paid in the following l-year

period, WITH INTEREST AT THE JUDGMENT RATE FROM THE TIME OF

DEFERRAL UNTIL PAYMENT, and must be paid before the

obligations FOR ADMINISTRATION OF THE FRIMARY POOL AND FOR

NONECONOMIC .DAMAGES that become final during that year may

be paid. THE _ADMINISTRATOR SHALL INCREASE THE ANNUAL

SURCHARGE FQR THE PRIMARY POOL IN ORDER TO ENSURE THAT

PRORATION OF NONECONOMIC DAMAGES DOES NOT OCCUR FOR  MORE

THAN 3 YEARS.

NEW SECTION. Section 9. staff. The administrator,
using money £from the fund as considered necessary,
appropriate, or desirable by the department, may purchase
the services of persons, firms, and corporations to aid in
protecting the fund against claims, fully administering
[sections 1 through 26 24], determining the actuarial
soundness of the primary pool of funds, and determining the
return of savings to persons and entities paying any portion
of the original capitalization of the primary pool of fundsy
as—-well--as--for--making--recommendations--—-to---subsequent
Iegisiative-sessions.

NEW SECTION. Section 10. Return of savings. (1) On
July 1, 1893, and on July 1 of each year thereafter, if the

primary pool of funds is actuarially sound, all surplus in
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the primary pool of funds in excéss of $1 million over the
sum of the amount necessary to make that fund actuarially
sound and-the-amount-—of-the-ariginat-annuat-surcharge-set-by
fsections-1--threngh--263--times--the--number--of--gualified
physiciana must be distributed equally ameng BETWEEN:

{a) the--cansnalty--insurance—-carriers——whe--have-paid
surcharges-into-the-primary-poot--of--fundsy--pro--rata—-and
proportionate--to--their--eriginat-contribntions FHE-SENERAR

PHUNB7~AS-REPA¥MEN?T-OF -AMOUNTPS-WIFHPRAWN-UNBER-FHE- -PEMPORARY

LINE--OF-EREDI¥ FHE-PROPERPY¥-AND-CASHALTY-INSURANCE-EARRIERS

WHO-HAVE-PAIDB-A~SHREHARGE-INFO-PHE-PRIMARY--POOL--6F--FUNDS ¢

PRO--RATA—-ANB-PROFPORTIONATE-PO-PHEIR-OREIGINAL-CONFRIBUTIONS

THE BCARD OF INVESTMENTS, AS REPAYMENT OF AMOUNTS WITHDRAWN

UNDER THE TEMPORARY LINRE OF CREDIT, until such contributtons

AMBUNTS EONTRIBUTEONS AMOUNTS have been repaid; and

{b) the secondary poel of funds.

(2} The administrator, upen receipt of capital
contributions pursuant to [sections 1 through 26 24, shall
issue the person or entity paying the capital contribution a
certificate representing the contribution and containing the
terms of repayment, if any. The c¢ollection of capital
contributions or the prospects of a return of savings may
not be considered to be an unregistered investment contract
or otherwise require registration as a security under the

securities laws of Montana.
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NEW SecTION. Section 11. Reinsurance authority. The
fund haa-the-power-te SHALL negotiate for, coatract for, and
purchase reinsurancey—-subject--te--thé--controt---of---the
department.

NEW SECTION. Section 12. claims for payment. Except
as ctherwise provided in [sections 8(2) and 24 22]s

t3}, claims for payment from the primary or secondary
pool of funds that become final during-the-first-6-months-cf
the--caiendar--year--must-be-computed-on-Fune~38-and-nmust—be
paid-no—tater-than-the-fottowing-Juty-i5+-and

t2y--claims-for-payment-from-the-primary--or--aecendary
pooi--of-funda-that-become-£inat-during-the-Iaat-6-months-of
the-catendar-year-must-be-computed-on-Becember-3i--and--must
be--paid-noe-tater-than-the-following-danuary-15 MUST BE PAID
WITHIN 30 DAYS.

NEW SECTION. Section 13. Claims against fund --
procedure. (1} The department shall issue a warrant in the
amount of each claim, in the manner required for payment
under ([sections 1 through 26 24}, submitted to it against
the primary OR SECONDARY pool of funds on dJune--38--and

Becember—-33--cf--each-~year THE FIRST DAY OF THE FOLLOWING

MONTH.
{2) Phe-only-ciaim-againat A PAYMENT FROM the primary
pool of funds must MAY be MADE ONLY UPON a voucher or other

appropriate request by the administrator, submitted along
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withs

{a) a certified copy of a final judgment against the
fund; or

(b) a duplicate original of a settlement entered into
by the administrator on behalf of the primary pool of funds

involving a physician gualified under the terms of [sections

1 through 26 24].

(3) Phe--anty--cltatm—-ageinst A PAYMENT FROM the

secondary pool of funds must MAY be MADE ONLY UPON a voucher
or other appropriate request by the administrator, submitted
along with:

(a) a certified copy of a final judgment OR AWARD of
entitlement to the benefits of [section 24 22); or

{(b) a certified-ecopy-of-a-settiement-for-the--benefita
of——fsection-341-appreved-by-the-Montana-medicai-tega-paneil

DUPLICATE ORIGINAL OF A SETTLEMENT ENTERED INTO BY THE

ADMINISTRATOR ON BEHALF OF THE SECONDARY POOL OF FUNDS.

MEW SECTION. Section 14. Payment from primary pool of
funds after exhaustion of insurance coverage -- excess
claims -- procedure. (1) If a physician gqualified under

[sections 1 through 26 241 or his insurer as UNDER INSURANCE

required by [section 36 15] has agreed to settle liability
on a claim by payment of its policy limits and the claimant
is demanding an amount in excess of the policy limits or if

the annual aggregate under the insurance for the physician

—21- HB 699

12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0699/04

has been paid by or on behalf of the physician, the c¢laimant
shall notify the administrator in-the-manner-previded-in
subsection—{2)-and-receive-a-repty-from-the-administrator-as
a-condition-precedent-to-recovery-from-the-primary--poot--of
funds,

{2) The claimant shall provide the administrator in
writingy-postage-prepaid-by--certified--matt; a short and
plain statement of the nature of the c¢laim and the
additional amount for which the claimant will settle. Fhe
statement—-must——-inciude; - -separatety--stated;-—-the--amounts
previsusiy-patd-and-the—-additionai--amounts-—-demanded--with
respect--to--the--damages--as—-a-whoie-without-regard-to-any
previsus-payment<—-The-statement-must-aise-inciudes

ta}--the-amount-cf-any-past--damages;--ittemized--as--to
econemic-and-noneconsmie-damages;-and

tby-——any-future-damages-anéd-the-pericda-over-which-they
will--acerue;——on-an-annnat-basia;-for-each-of-the-fottowing
types:

tiy~--medical-and-other-costa-of-heatth-cares

tiiy-other-economic-toss;-and

fiitiy-noneconcmic-1osss

t3y--Phe-catentation-of -future-damages-under-subsection
+23-must—be-based-on-the-costs-and-ltesses-during-the--peried
of-time—-the--ciaimant--wiii-sustain-those-cesta-and-tosses

unieas-a-ctaim-of-wrongful-death-is-~-inveived:--in--wrongful
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death--ectaims;——fature--damages--must-be-based-on-the-iosses
dering-the-period-of-time-the-injured-party-wouid-have—ived
but-for-the-injury-upon-which-the-ctaim-ias--based;-—and-—-the
etaimed--future--damages—-must-be-expressed-in-current-vaines
without-regard-to-furutre-changes-in——the—-earning--pover--sr
perchasing-power-of-the-dotiars
t4)-—-If--m-ectaim-of-wrongful-death-its-not-inveaived;-the
statement--under--subsection--{2§--mest--state--che-~ctaimed
severity -of-the-injury-and-vhether-the-injury-is-iimited-to
mental-er-emotionat-harm-er-inveives-physiecai-harmz——If—-the
injury--inveives--physicai--harmy;-——the—-ciaimarnt-shail-state
whether—the-physical——harm--inciudes—-bedilty--impairment--or
disfigurements
£5)--Fhe--stacement--under--subsection—-{2}--must--aiso
specify-what-pereentage-af-the-ctaimed-damages--are--aiieged
to-—be--the--respensibiltity-sf-each-physician-against-whom-a
claim-is-made<
t6)1-—-If7-within-30-days-after-receipt-of-the—atatements
the-administrator-has-not-accepted-the-offer--of-- settiement
in--writing;-the-claimant-may-proceed-with-any-ciaim-againat
the-physicitan-~Phe-patient-assured-compensation-£fund-muat-be
named-as-a-necessary--and--proper—-party--in--any--state--or
federal--court--proceeding--for-nti-causes-of-action-arising
after-fthe-affective-date-of-this-actis

t71——ta}-The-statute-of-timitations-with-respect-to-any
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medicat-malpractice——ctaim—-against--g--quatified--phystcian
under--f{sections—-1--threugh-263-ia-totted-by-the-deposit—in
the-United-States-mati-—of--the--writing--required--by--this
section--and--deoes—-not-begin-to-run-again-untit-the-greater
ofs
tiy--36-days-after-maitings-or
ttiy-che-running-of-the--applicable--timitarion—-peried
under-27-6-782%
tby--The-time-period-of-totling-is-nct-computed-as-part
ef-the-period-within-whieh-the-action-may-be-bronghts
NEW-SBe?30N-—-5ectien-18:--piacharge-—cE--obtigation-to
pay-amount-from-funds:~-Fhe-cbligation-to-pay-an-amcunt—from
the-primary-or-secondary-peet-of-funds--may--be--diacharged;
uniess-otherwise-required-er-permitted-by-aw;-throughs
ti}--payment-in-one-ltump-sum-for-accrued-damages;
t2}--an--agreement-requiring-periodic-payments-£from-the
primary-or-secondary-pooi-of-funds-sver-a-period--of--years;
t34--the---purchase--—of--an--annuity--payabte--to--the
ctaimanty--with--the--administrater--having--the--power-—-to
contract-with-those-insurers-permitted-under-25-9-483t4¥;-or
t4}--any---combination---cf-—-the-—-paynent---ptans--sin
subsectians-+iy-through-{3j=
NEW SECTION. Section 15. qualifications for
physician. {1) In order to become and remain gualified under

the provisions of [sections 1 through 26 24], in addition to
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the procedures established by the department for regulation
of application for qualification, a physician must:

(a) pay all surcharges required by {sections 1 through
26 241 in a timely manner;

{b) at the time of qualification, irrevocably agree in
writing to be bound by the results of any arbitration
provided for in [section 24 22];

(c) (i) if acting as an individual physician, be
insured and continue to be insured by an authorized insurer
under a valid and collectible policy of medical liability
insurance in at least the amounts required by subsection
{2), for purposes of at least some obstetrical privileges as
an obstetrician or as a family practitioner; or

(ii) if a member of a professiocnal service corporation,
partnership, or other business entity desiring to qualify as

a physician, have--one-or-more BE A MEMBER OF ONE THAT HAS

MORE THAN 50% OF THE members of the business entity insured

as an obstetrician or as a family practitioner with some

obstetrical privileges;

{d} establish proof of qualifying coverage for lower
limits and proof of specialty.

(2) Proof wunder subsection (1) may be established by
the physician's insurance carrier annually filing with the
administrator preoof that the physician 1is insured by a

policy of malpractice liability insurance in the amount of
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at least $100,000 per occurrence and $300,000 in the annual
aggregate for all claims made during the policy period,
along with the specialty under which such policy was issued.
Any--insurer--offering-such-a-peticy-may-offer-a-pelicy-with
deductibie-options-ef-up-te-—one-hatfé--of--the--timitss The
administrator may require a professional cocporation seeking
to qualify to provide information necessary to determine if
the corporation is eligible as a physician.

NEW SECTION. Section 16. Failure of physician to
qualify for change of coverage -- limits of liability of
fund -- rights and duties of physician. {1} A physician who
fails to qualify under ({sections 1 through 26 24] or who
becomes disqualified is not covered by the provisions of
[sections 1 through 26 241 after the date of
disqualification and is subject to liability under the law
without regard to the provisions of [sections 1 through 26

241, EXCEPT FOR_CLAIMS MADE WHILE THE PHYSICIAN WAS

QUALIFIED. If a physician does not qualify, the claimant's
remedy will not be affected by the terms and provisions of
{sections 1 through 26 24]. The primary poocl of funds is not
liable for any amounts up to the limits of qualifying
coverage of a physician established in [section %6 15}. The
secondary pool of funds is liable only up to the amounts
contained in that Fund in the manner provided in [section 24

2].
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(2) Within 114 business days of receipt of the
information required for qualification of a physician, the
administrator shall notify the physician whether the
physician is qualified, and if so, the date he became
qualified.

{3) The primary pool of funds is not liable for any
amounts until the 1limits of the gualifying coverage for
lower limits of the physician have been paid or are payable
and then only above those limits of coverage. The maximum

liability of the primary pool of funds is §1 million per

occurrence and §$3 million in the annual aggregate AS _TO EACH

QUALIFIED PHYSICIAN for all claims made during the policy
period of the coverage for lower limits. The claimant's
remedly for amounts over the limits of the primary pooi of
funds are not affected by the terms and provisions of
[sections 1 through 26 24], except as otherwise provided,
(4} Except as otherwise provided in [sections 1
through 26 24], the rights and duties of a physician
qualifying wunder [sections 1 through 26 24], including but
not limited to the nature, extent, and limits of coverage of
the primary pool of funds, are the same as the rights and
duties of that physician under his qualifying coverage for

lower limits, including but not limited to all exceptions,

exclusions, and endorsements to the lower 1limits of

coverage.
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{5) PFailure tc maintain levels of coverage required
under this section or nonrenewal, cancellation, or the
elimination of obstetrical coverage for lower 1limits of
coverage econstitnte CONSTITUTES disqualification of the
physician under the terms of [sections 1 through 26 24) when
the changes become effective with respect to the Ilower
limits of coverage, if at all. The carrier providing lower
limits of coverage shall promptly notify the administrator
of changes in coverage pertinent to this section in the same
manner as required of notice to insureds.

t6y--Notwithstanding—any-other-provisten-of-fsectiona-1
through--26}7--if--the-administrator-determinesa-thaty-due-ta
the-number-and-dollar-expesure-of--ctaims--filed--agatnst—a
phystetan-—qualified-~under--fsections--t--threngh--261r-the
physician-presents-a-matertal--risk--of--significant--fukure
iiability-~to——the--fundy-—the--admintstrator-is-auntherirveds
after-notice-and-an-opportunity-for--heartngr--to--terminate
the--iiabittty--of-—-the--fund--fer--ati--cltaima--ngatnst-the
phyatcians

t7#3{6) Except as otherwise provided in [sections 1
through 26 24], Title 33 has no application to [sections 1
through 26 24). The following provisions of Title 33 apply
to [sections 1 through 26 24): 33-15-411; 33-15-504;
33-15~1101 through 33-15-1121; Title 33, chapter 18; Title

33, chapter 19%9; 33-23-301; and 33-23-302.
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NEW SECTION. Section 17. adequate defense of fund —-—
notification as to reserves. The administrator may provide
for the defense of the primary and secondary pool of funds
against a claimant's claim and-may-appeat-a--sudgment--which
affecks——-the--funds. The physician or his insurer for
qualifying coverage for 1lower 1limits shall provide an
adequate defense to the claim and is in a Eiduciary
relationship with the primary or secondary pocl of funds
with respect to any claim. Any carrier representing a
physician subject to [sections 1 through 26 24] shall
immediately notify the administrator of any case upon which
it has placed a reserve of $50,000 or more.

NEW SECTION. Section 18. primary pool of funds not
liable for punitive damages. The primary pool of funds is
not liable for punitive or exemplary damages of any kind.
This section does not relieve the liability of a physician
for punitive or exemplary damages.

NEW SECTION. Section 19. Appointment and
recommendations of obstetrical advisory council. (1) The
department shall appoint an obstetrical advisory councit,
subject to the approval of the governor, composed of seven
people, £ive FOUR of whom must be physicians qualified under

{sections 1 through 26 24]. The EXPENSES FOR__TRAVEL AND

LODGING AND THE ADMINISTRATION OF THE council must be funded

from the primary pool of funds, and members must be
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appocinted for 4-year terms. A vacancy must be filled for the
unexpired portion of the term in the same manner as the
original appointment.

{2) The council shall make reccmmendations regarding:

{a) prenatal and postnatal care, including but not
limited to better access to comprehensive obstetrical
services, improved professional competency, and peer review
and quality assurance in connection with prenatal care,
labor, delivery, immediate care of the newborn, and care of
the postpartum woman;

(b) risk prevention and other gquality of care;

{c) designated compensable events, for which
compensation should in all instances be paid, to be included
in [section 24 221:

{d) economic and noneconomic damage schedules which
should be included in [sections 1 through 26 24]; and

(e) the proper implementation or correction of
[sections 1 through 26 24] as the council considers
appropriate, pursuant to guidelines provided by the

administrator.

NEW SECTION. Section 20. pisciplinary action against
physicians. After {the effective date of this act], upon the
receipt by the board of information f£from the reports
required by 33-23-311(3), 37-3-402, this section, or any

other source that a physician has had three or more medical
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malpractice claims where a Montana medical legal panel
result was adverse or indemnity has been paid or is payable
in excess of the amount of $10,000 for each claim within the
previous S-year period, the board shall investigate the
occurrences upon which the claims were based. The board
shall determine if action by the board against the physician

is warranted UNDER 37-3-323 THROUGH 37-3-328 AND MAY TAKE

ACTION UNDER THOSE SECTIONS. In 1995 and annually

thereafter, the board shall publish a summary of action
taken or not taken on claims pursuant to this section. The
summary may not identify individual physicians. The summary
is in addition to any other requirements of the law and may
not limit the obligations otherwise required by law.
NEW-SBEF1ON:--Bection-22. - -pPredictabitiby-—af--damages -
In--a--triak--in--district--court-of-any-medical-maipractice
action-for-demages-£for-injury-not-inciuding--wrengfutr——death
where--the--patient--assured-compensation-fund-is-a-party-te
the-actieny-the-court-shati:
ti)--upon-proper-motion--ef--any--party--subsequent--to
verdict--and--befere--entry--of--judgment;—-review—-an-award
against-any--party-—for--noneconomic--damages--to--determine
whether-—the--award--is-cleariy-excessive-or-inadequater——3if
the-award-is-not-in-subatantiali-accord-with-a--proper--award
of-~damagea-after-considering-the-factors-in-subseckion-t337

the-court~shatir-acting-with-caution-and-discretiony--modify
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the--award--in--a--manner--reassnably--consistene——-with-that
subaeetian;-uniess—thers-in-ciear——and--convincing--avidenece
that--the--interest--of —justice--weunid-not-be-served-by-the
modificationc~Phe-court-shalti-give—-written--reasons--for--a
modificatton——or——-refusal--to-medifys-if-the-party-adverseiy
affected-by-any-modification-objectsy—the-court-shati--order
a--new-—-triat--on-~the--iasune--of--noneconemit-damages-enky~-
Economic-damages-awarded--and--the--fact—-ef--tiability--are
admissibie——at-the-new—triatr-boet-factuat-matters-pertaining
to-itability-are-neot-admissibies
t2y--in-—-determining—--whether---an---award---requires
medification-under-subsection—{1};-consider:
taj--whether—-the-—amount-—-awarded-indicaten-prejudice;
passiony-or-corruption-on-the-part-of-the-triec-of-fact;
tb}--whether-it-cieariy-appears-that-the-trier-of——factk
ignored--the--evidence-in-reaching-a-verdict-or-misconceived
the-merits-of-the-case-as-te-damages—recoverable;
tey--whether-the-trier-ef-fact-took——improper--etements
of—-damages-inte-account-or-arrived-at-the-amount-of -damages
by-specutation-and-cenjecture;
{d}--whether-the-awvard-is——reasonabiy--retated--to--the
damages—-proved--and-—the--injury—-suffared--pursuant-to-the
guidetines-in-subsection-+3y;-and
tej--whether-the-award-is-supported-by-the-evidence-and

csunld-be-adduced-in-a-togical-manner-by-reasonable -peraonsas
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t33--use——-the—--guirdetines——-in---this--subsection--in
determining-whecher-to--madify——an--award--when--constdering
subsection--t23+dy=—Koneconomic-dameges-are—not-proportionat
ta-the-injury-received-if-they-exceed-the-greater-of:
ta}--weekly--wage—-compensation--benefits-—-as--computed
pursnant-te-3%9-71-701-times-the-1ife-expectancy-in-weeks;-or
tby-—the--muitipite--of--economic-damages-awarded-by-the
Juryr-pursuant-to-the-severity-of-the-injury--as—-determined
by--the-finder-of-fact-as-properiy-shown-by-the-evidence-for
purposesa-sf-catrecuiationy-as-foliows:
tit——-for-mentai-sr-emotionat-harm-only:-0:5--timea--the
ameunt--of--economic--damages--er—-5i--mitireny-whichever—-is
greatery
tit}-for-physteat-harm--withozt--bodily--impatrment—-or
disfigurements—-an——amount--equal--to-the-ameunt-of-ecenomic
damages-or—-5$2-million;-whichever-is-greaters
titiy-for-bodity-émpairment-or-disfigurements-kr5-times

the-amount-of-economic-damages-or-$3-mittion;--whichever—-is

greaters
NEW SECTION. Section 21. contractual right to
extended reporting endorsements -- prior acts coverage. (1)

Each physician gqualified under [sections 1 through 26 24]
has the contractual right, on the same terms and conditions
as that physician has under the qualifying lower limits of

coverage, if any, to obtain an extended reporting
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endorsement for coverage by the primary pool of funds for
claims for medical malpractice that occur during the time a
physician was qualified under [sections 1 through 2& 24! but
that are reported after the physician <¢eases to be
gualified.

{2) The cost of the purchase of an extended reporting
endorsement paid by the physician to the fund is equal to a
multiple of the current annual surcharge under {section 7]}.
The wmultiple is the lesser of the multiple being charged
under the qualifying lower limits of coverage at that time
or the multiple determined by the fund's actuary.

{(3) Prior acts and omissions coverage, provided to the
qualified physician upon qualification for coverage by the
primary pool of funds for claims that have occurred but have
not been made, must be provided only as to claims that are
also covered under the terms of a valid and collectible
primary policy of insurance coverage carried by the
physician, gqualified as required by ([sections 1 through 26
24) and any endorsements to the policy. Prior acts and
omissions coverage from the fund is subject to the following
exclusions and limitations in addition to theose contained in
[sections 1 through 26 241:

{a) The fund may not provide coverage for any
liability to any gualified physiclan with respect to:

(i) any claim made against a physician qualified under
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[sections 1 through 26 24] at any time prior to the date of
qualification, regardless of whether or not the claim has
been reported to any liability insurer; or

{ii) any potential claim  against any qualified
physician of which any physician is aware or reasonably
should have been aware as of the date of qualification,
regardless of whether or not the claim has yet been made or
reported to any liability insurer. For purposes of this
subsection, a potential claim includes but is not limited to
instances where any insured has received an oral or written
communication from a legal representative of a patient or a
request by or on behalf of a patient for copies of medical
records under circumstances reasonably indiecative of a
potential claim.

(b} The limits of liability of the fund for prior aets
claims is the lesser of the 1limits of liability of the
primary pool of funds under [sections 1 through 26 24] or
the limits of 1liability of any wvalid and collectible
liability insurance carried by the qualified physician prior
to qualification.

NEW SECTION. Section 22, Compensation for injuries
from medical intervention without regard to fault. (1) The
purpose of this section is to establish a system of prompt,
efficient, and equitable compensation for certain economic

damages and attorney fees to those claimants injured through
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medical intervention in the birthing process or obstetrical
care, without regard to negligence of the physician. Phis
section-appitres-oniy-if-the--patient--apta--on--a--voiuntary
basis—to-pay-a-designated-premium-eguivatent-and-itater-signs
an--arbitration--—agreement-to-arbitrate-the-ctaim-before-the
Montana-medicai-tegat-paneis

(2) EBach-physician-shalt}-disciose-to-each-patienty--at
AT the time of any initial medical treatment BY A

PARTICIPATING PHYSICIAN related to the birthing process or

obstetrical care, the--ameunt-—-of--funds--on--hand--in-the
secondary--post--of-~funda--and---the---designated---premium
equivatent--that-witlt-be-centained-in-the-fees-to-be-eharged
by-giving-the-form-provided--by--the—-admintstrater--to the

patient IS ELIGIBLE TO PARTICIPATE IN THE SECONDARY FOOL_ AND

BECOMES LIABLE PFOR THE PAYMENT OF A DESIGNATED PREMIUM

EQUIVALENT. The initial amount of the designated premium

equivalent is $25<-—-Fhe--amount, IS NONREFUNDABLE, AND is

subject to change by the department, by rule, after
consideration of the recommendations of the obstetrical
advisory council, Phe-administrator-shati-regulariy-keep—the
physicians-gdvised-of-the-amount-ef-money-in-—-the--secondary
pooi-of-fundas

(3) Each patient, at the time the-patient-is-provided
the-form-regquired--tn--subsestian-—-{2}7—-must--be--gtven-—-an

opportunity--not--to--pasticipate--in-—the secondary-poet-of
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funds-and-to-have-the-designated-premium-equivatent-deductesd

from-the-£feens-te-be—charged OF INITIAL MEDICAL TREATMENT

RELATED TQO THE BIRTHING PROCESS OR OBSTETRICAL CARE, MUST BE

INFORMED BY THE PHYSICIAN Of THE PROVISIONS OF SUBSECTION

{2) AND THIS SUBSECTION., THE PHYSICIAN SHALL AT THAT TIME

GIVE THE PATIENT A PAMPHLET THAT CLEARLY AND ADEQUATELY

DESCRIBES THE PROVISIONS OF [SECTIONS 1 THROUGH 24) AND

ADVISES THE PATIENT TO CONTACT AN ATTORNEY IF THE PATIENT

BELIEVES THE PATIENT HAS A MALPRACTICE CLAIM RELATED TO THE

BIRTHING PROCESS OR OQBSTETRICAL CARE. THE PAMPHLET MUST BE

WRITTEN BY THE STATE BAR OF MONTANA, AND THE PRIMARY POOL

SHaLl, PAY THE COST OF PUBLISHING AND DISTRIBUTING THE

PAMPHLET., THE PHYSICIAN SHALL ADD THE DESIGNATED PREMIUM

EQUIVALENT TO THE PIRST BILL SENT TO THE PATIENT AND INFORM

THE PATIENT AT THE TIME OF THE INITIAL MEDICAL TREATMENT

THAT THE AMOUNT WILL BE ADDED TO THE BILL. If the patient

cannot afford the premium and-wishes-to-participate--in--the
secondary--poot-of-funds, the patient shall deliver a signed
letter to the physician to that effect and the premium must
be waived. The designated premium equivalent must also be
waived if prohibited by federal law.

{4) If--the--patient--wishes——to--participate--in--the
secondary-paoi-af-funds<

{a} prier--to-—-any-—claim--ef--injury-and-prior-to-any

known-—compiieations——af--deltivery--or--pregnaney;—-the THE
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physician shall immediately, WITHIN 30 DAYS OF THE TIME OF

INITIAL MEDICAL TREATMENT, remit to the department the

amount of any required designated premium equivalent or the
letter from the patient stating an inability to pay the
premium. Paiiure-sf-the-patient-te-pay-or-provide-che-tetter
disquatifies—-the--patient--from--any--participation--tn-the
secondary-peol-of-funda~

(b} subseguent SUBSEQUENT to any claim of injury and
subsequent te any known complications of delivery or
pregnancy, the patient ahal} MAY provide the physician with
an agreement to arbitrate a claim arising out of the
birthing process or obstetrical care, on a form provided by
the administrator. The physician and the patient or the
patient's representative shall execute the agreement to
arbitrate the claim. Hpon-approvalt-by-the-administrator;-the
agreement---is--binding--upen--che—-patienty;--the--patient's
representative;-any-claimant;-and-the-physician-Eor-purpesea
of-a-ctaim-for-regquired-benefits--for--compensabie-—-injuries
under--{sections--i——through--26}s---An-executed-copy of-the
agreement-to-arbitrate-must-be-provided-te-the-adminiatrator
and-is-subject-to-his-approval-as—te-form-and-centenc-before
it-may-beceme-sffectives

{5) A claim for recovery of required benefits must be
filed pursuant to the prowvisions of Title 27, chapter 6,

naming the secondary pool of funds a party, with that

-38- HB 699



10
11
i2
13
14
1s
16
17
18
19
20
2]
22
23
24
25

HB 0699/04

chapter and its rules of procedure being applicable to the
secondary pocl of funds as if it were a health care
provider, The claim is governed by Title 27, chapter 6, as

if it were a malpractice claim. THE ARBITRATION PANEL MUST

BE COMPOSED OF AN ATTORNEY, A PHYSICIAN, AND A PROFESSIONAL

ARBITRATOR. THE PROFESSIONAL ARBLTRATOR MOST BE

KNOWLEDGEABLE IN WORKERS' COMPENSATION LAW AND IS THE

CHAIRMAN OF THE PANEL. The arbitration agreement of the
parties constitutes a request for recommendation of an
award, and the recommended award constitutes an approved
settlement agreement pursuant to 27-6-606 and an award
pursuant to Title 27, chapter 5.

(6) {a) Except as provided in subsecticn {6)(b), Title
27, chapter 5, applies to the claim and any award.

{b) The provisions of 27-5-211 through 27-5-218 do not
apply to the claim, and any conflict between Title 27,
chapter 5, and Title 27, chapter 6, must be resolved in
favor of the latter.

(7} The filing of a c¢laim for recovery before the
Montana medical legal panel under the arbitration agreements
unless~the—atbitratinn—agreement—has—been-revcked—in-vriting
by-the-patient-prior-to-fiting-ef-the-etaim; constitutes:

(2) a valid and binding agreement that the sole matter
in controversy is whether there is a compensable injury and,

if so, the amount of required benefits available as
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compensation;

(b) a waiver of trial by jury or the court; and

(c) the sole and exclusive cemedy for:

(i) any malpractice c¢laim against a physician
gualified under [sections 1 through 26 24] or-a-heospital; or

(ii) a claim for required benefits for a compensable
injury by the patient;-his-hetrs-er-representatives;-or——his
parents--or-—pext-of-kin;-or-any-other-person-whose-cltaim-is
derivarive-from-che-incident.

(8) Phe IF A CLAIM HAS NOT BEEN FILEGC UNDER SUBSECTION

(7), THE filing of a malpractice claim in federal court or
pursuant to Title 27, chapter 6, against one or more
physicians subject to [sections 1 through 26 24] constitutes
a revocatien in writing of the arbitration  agreement
provided for in this section tf-the-claim-represents-that
the-ctaimant-has-been-fulty--advised--in--writing--by--tegal
eounset--of--the-optiens-avatiable-under-{aections-1-throngh
263-and-a-true-and-correct-copy-of~the-writing--is--attached
to--the-etaims-if-the-ctaimant-ia-not-representz2d-by-counsel
in--a--Montana-—--medical---tegal---panel---proceedingy---the
admintstrater--shati--provide--the-advice-in-woiting-and-the
ctaimant-ashall-make-a-written-binding--election--to--proceed
with--the--maipractice--cltaim—-or--to--amend--the--ctaim-for
recovery-under—an-arbitration-agreement-obtained-pursuant-ta

subsection-{6}:-Phe-written--advice-—and--etection must--be
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fited-with—the-Montana-medical-iegat-panet.

(9) Claims for required benefits for a compensable
injury under a valid arbitration agreement are limited to
required benefits and only reguired benefits may be paid for
a compensable injury.

{10) (a) Required benefits under this section are;
timiced-to-the-foltlowing-ttems—as-computed-under-{sections-1
through-263s

t+iy-—medicat-and-hespital-expenses-and--future-—mediead
end--hospital-expenses-as-incurreds-computed-and-paid-in-the
manner-provided-in-39-71-7684-and-the-rules-implementing-that
section:

tit}-lost--earnings--and--futare-—-iost-——earnings—--as
tncurredr--computed;--and--patd--in--the--manner-provided-in
39-71-701{1}-and-according--to--the--definition--of-—average
weekly-—-wage--in--39-73-116-and-the-ruies-implementing-those
sections;-and

tiiit-rensonable-attorney-fees—for--panel--preceedings;
computed-—-and--paid--in--the--manner--provided-in-39-?+-6137
39-71-6td4y-and-the-rulas-implementing-those-sections~

{I} MEDICAL, PARBMEDICAL, AND HOSPITAL EXPENSES

INCURRED TO THE DATE Of THE AWARD;

(II) FUTURE MEDICAL, PARAMEDICAL, AND HOSPITAL

EXPENSES, COMPUTED IN THE MANNER PROVIDED IN 39-71-704 AND

RULES_IMPLEMENTING THAT SECTION;
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{I11) A SUM EQUAL TO ONE AND ONE-HALF TIMES THE STATE'S

AVERAGE WEEKLY WAGE FOR THE PERIQD OF THE DISABILITY; AND

(1V} REASONABLE ATTORNEY FRES INCURRED TN BRINGING THE

CLAIM BEFORE THE ARBITRATION PANEL, NOT TO EXCEED $125 PER

HOUR.

{b) Reguired benefits do not include medical and
hospital expenses for items or services or reimbursement the
patient received er—is-entitied-te-receive under the laws of
any state or the federal government, except to the extent
exclusion of such benefits is prohibited by federal law, or
expenses paid by any prepaid health plan, health maintenance
organization, or private insuring entity or pursuant to the
provisions of any health or sickness insurance policy or
other private insurance program.

tey--Proceeda-—-to---benefieiarira;—-pas———defined---in
39-73-1167--muat—-be--determined--pursuant-to-39-¥1-7237-and
iump-sum-payments-£for-future-benefits-are-prohibiteds

(11} Bll awards must be paid from the secondary pool of
funds on an-annuat A MONTHLY basis for required ©benefits
that have accrued and pursuant to Title 25, chapter 9, part
4, for future reguired benefits, and that part applies in
all instances to claims for required benefits except as
otherwise provided in this section and to the extent the
secondary pool of funds has sufficient funds for payments

without becoming actuarially unsound. If the secondary pool

—a2- HB 699



S W OO Nt s W N

[

12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0699/04

of funds has insufficient funds with which to pay an award
or awards, payments must be made in the same manner, pro
rata as to all claims against the secondary pool of funds at
the time of the required payment. The unpaid amounts of any
award constitute a future cbligaticn of the secondary pool
of funds as funds become available. The future obligation is
not enforceable by any process of law other than pursuant to
the terms of this section.

(12) All costs of administration of the secondary pool
of funds must be paid from the secondary pocl of funds, and
the costs of administration must be paid prior to the
payment of any required benefits or required obligations of
the secondary pocol of funds provided elsewhere in [sections
1 through 26 Zi]- If the secondary pool of funds is
insufficient to pay the costs of administration of the
seccendary pool or any attorney fees required to be paid by
the secondary pool, the administrafor is authorized to loan
the secondary pool sufficient funds for the administration
or fee from the primary pool of funds if the loan would not
render the primary pool actuarially unsound. The loan is an
advance against future distributions pursuant to {[section
10] and in lieu of the distributions. The loan plus interest
must be repaid to the primary pool of funds upon the future

distribution otherwise accruing.

{13) The arbitration agreement form promulgated by the
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department must include on its face a written notice of the
substance of subsections t+3)-amd (7) THROUGH (10) in red,
10-point type.

{14) The period prescribed for the commencement of an
action for relief under this section is within-t-year-of-the

date-pf-injury THE PERIOD PROVIDED TN 27-2-205.

NEW SECTION. Section 23. Tax exemption. The fund is
exempt from payment of all fees and all taxes levied by this
state or any of its subdivisions,

NEW SECTION. Section 24. Review. The administrator
shall report IN WRITING to each REGULAR session of the
legislature concerning the effectiveness of [sections 1
through 26 24} in achieving the stated goals and concerning
other matters of importance. The status and operation of the
fund must be included in that report,

Section 25. Section 27-6-105, MCA, is amended to read:

"27-6-105. What ¢laims panel to review. The panel
shall review all malpractice claims or potential claims
against health care providers covered by this chapter,
except including those claims subject to a valid arbitration
agreement allowed by law or-upon-which-suit-has--been-—-filed
prior-to-Aprii-19;-1977."

Section 26. section 27-6-602, MCA, is amended to read:

"27-6-602. Questions panel must decide. (1) Upon

consideration of all .the relevant material, the panel shall
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decide whether there is:

t:}f{a} substantial evidence that the acts complained
of occurred and that they constitute malpractice; and

t2¥{b) a reasonable medical probability that the
patient was injured thereby.

(2} If the--panel-decides—that-the-—acts-compiained-of

did-not-constiente-medicat-maipractice-and-i£# there is an

arbitration agreement pursuant to [sections 1 through 26

24}, the panel shall decide whether there is a compensable

injury pursuant to [sections 1 through 26 24}, and, if so,

make an award pursuant to ([section 24 22]."

Seoction-29.--Section--33-:6-102 7 --MEAy——ta--amended--to
read:
433-310-:927-—-Pefinttionar——-As-—used--in-this-parcr-the
feliawing-definitions-appiys
(i)-—“Aasociabion“—ueans—bhe-ﬂontana—insuran:e—guaraaty
asaociation-creakted-under-33-10-163+
+23--{a¥-t¢eovered—-ciaimi--means---an---vnpaid-—-ctaimy

inecluding--one——for--unearned--premiums;—-or--a--¢ontractuat

guatranty-far-an-extended-reporting--endorsement——for--ctaima

reporeed--afeer-—the-—expiration--of-the-potiey-peried-which

arises-out-of-and-is-within-the-coverage-and-not-—-in-—excess
of--the--applicabte--timits--of-an-insurance-potiey-to-which
this-part-appiies-issued-by--an-—insurer;-—-if--such—-insurer

bacomes-an-inssetvent-insurer-after-Juty—-17-197i;-and-:
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ti¥--the--claimant-—or--insured——is--a-resident-of-thisa
state-at-the—time-of-the-insured-event;-or
ttiy-the—-properey--from—-whieh--the—-ectaim--arises--xra
permanentliy-tocated-in-this-states
tb}-—-"€overed--claim®-shaii-does-not-inciude-any-amount
due‘a—reinsurer7~in:ufer7—insu:anee——pooiT—-or——undernriting
associationy-as-subrogatisn-recoveries-or-otherwises
t3y--2inselvenc-insurer’-means-an-inaurers
tay-—-authorized—-to--transace——insurance—-in-this-skate
etther-at-the-time-the-poticy-was—issned-or-when-the-inasnred
event-oceurred;—and
tb}--determined-to-be-insocivent-by-a-conre-of-cempetant
durisdicrions
t43~--tMember-insurert-means-any-person-whe:
tay—-writes-any-kind-of-insurance-to--which--this--part
appties——-under--33-168-19t3y7--inctuding—-the--exchange—-of
teciprocat-sr-intertnsurance-contracts;-and
tby-——is-1icensed—to-transact-insurance-in——-this--atabex
£5)--“Net——ditect-—writteén-premiums’-means-direct—gross
premiums-written-in-this--state—-on--insurance--peticies--teo
which--this--part--applies;-iess-return-premiums-thereen-ané
dividends-paid-or-eredited-to-policyholders-on——such--direct
business;—-SNet--direct--written- -premtumsi-dees-nat-inctude
premiums-on-contracts-between-insurers-or-reinsareras

t6}--"Person'--means---any---individuatr---corporations
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partnershipr;-associationy-or-votuntary-organication.®

Section 27. section 33-23-311, MCA, is amended to

read:

®33-23-311. Information required of professional
liability insurers -—— submission. (1) For purposes of this
section, "profession” means the occupations engaged in by
physicians, osteopaths, registered nurses, licensed
practical nurses, dentists, optometrists, pediatrists,
chiropractors, hospitals, attorneys, certified public
accountants, public accountants, architects, veterinarians,
pharmacists, and professional engineers.

{(2) Each insurance company engaged in issuing
professional liability insurance in the state of Montana
shall include the following information, by professicn, from

its experience in the state of Montanra, in its annual

. sStatement to the commissioner:

(2) the number of insureds as of December 31 of the
calendar ,ear next preceding;

(b} the amount of earned premiums paid by the insureds
during the calendar year neﬁt preceding;

{(c} the number of claims made against the insurer's
insureds and the number of claims outstanding as of December
31 of the calendar year next preceding;

(d) the number of claims paid by the insurer during

the calendar year next preceding and the total monetary
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amount thereof;

(e} the number of lawsuits filed against the insurer's
ingureds and the number of insureds included therein during
the calendar year next preceding;

(f) the number of lawsuits previously filed against
the insurer's insureds which were dismissed without
settlement or trial and the number of insureds included
therein during the calendar year next preceding;

(g} the number of lawsuits previously filed against
the insurer's insureds which were settled without trial, the
total monetary amount paid as settlements in such settled
cases, and the number of insureds included therein during
the calendar year next preceding;

{h) the number of lawsuits against the insurer's
insureds which went to trial during the calendar vyear next
preceding and the number of such cases ending in the
following:

(i) Jjudgment or verdict for the plaintifE;

{ii) judgment or verdict for the defendant:

{iii) other;

(i} the total monetary amount paid out, in ‘those
lawsuits specified in subsection {h);

{j) the total number of the insurer's insureds
included in those lawsuits specified in subsection (h):

(k) the number of new trials granted during the
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calendar year next preceding:;

(1) the number of lawsuits pending on appeal as of
December 31 of the next preceding calendar year; and

{m) such other information and statistics as the
commissioner considers necessary.

{3) The commissioner shall, within-66-days-of-request

by October 1 of each calendar year, submit in writing to the

appropriate licensing authority, in summary report form, the

data and information furnished him pursuant to this section
relevant to the particular profession, or facility, or class

of facilities and shall likewise make the summary available

to the public at the expense of the reguestor, which data

and information must be retained for at least 10 years."

SECTION 28. SECTION 17-6-202, MCA, IS AMENDED TO READ:

*"17-6-202, Investment funds -- general provisions, {1)
For each treasury fund account into which state funds are
segregated by the department of administration pursuant to
17-2-106, individual transactions and totals of all
investments shall be separately recorded to the extent
directed by the department.

{2) However, the securities purchased and cash on hand
for all treasury fund accounts not otherwise specifically
designated by law or by the provisions of a gift, donation,

grant, legacy, Dbequest, or devise from which the fund

account originates to be invested shall be pooled in an
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account to be designated “treasury cash account" and placed
in one of the investment funds desigrated in 17-6-203, The
share of the income for this account shall be credited to
the general fund.

{3y 1If, within the 1list in 17-6-203 of separate
investment funds, more thapn one investment fund is included
which may be held jointly with others under the same
separate listing, all investments purchased for that
separate investment fund shall be held jointly for all the
accounts participating therein, which shall share all

capital gains and losses and income pro rata.

(4) The board of investments may loan the patient

assured compensation fund up to $7,350,000 from funds in its

control as provided in ([section 7]. The lcocan must bear

interest at 4% per year. The board shall credit the payments

recejved pursuant to [section 10] to the Ffunds from which

the loan was made."

NEW SECTION. Section 29. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [(this act] is extended to the provisions of
{this act].

NEW SECTION, Section 30, Nensesverability----—-—-——-—-—
dissotution DBISSOLUPION of--fund------ tranafer--to-Montana
insurance-guaranty-assoctattons SEVERABILITY. ti}-tay-if-any
provisien-of-this-chapter;-any--proviaton--of--the--aecections
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tisted--in--subsection—ti}tbhi7-or-che-application-of-any-one
of-those-provisions-to-any-perscn-sr--circumstance—-is——heid
tnvatid--by--a--decision-oFf-ehe-Mentana-supreme—court-or-the
Hnited-States-supreme-—courty;-such--invalidity--shaii--render
this-entire-chapter—invalid-except-for-this-seetion;-whether
ot--not--the-other-provisions—or-apptication-ef-this-chapter
can--be--given--effect--without-~the--invalid--provisten--or
appiieations
tb}--Fhe---provisiona--—of--25-9-481——through-—25-9~-4655
25-15-2927—2?-}—?327—2?—1;?637-27—2-99562?7-28—1~Sei-through
28-1-3837-28-11-311;-and-this-chapter-are-net-severabiea:
t2)-~ta) {31} Phe-asseta-and-ttabttittes-of-the--primacy
poot--of--funda-must-be-transferred-to-the-Mentana-insuranece
guaranty--association--created--under--33-18-103--upon--—the
sceurrence-of-any-of-the-foilowing-eventas
tirtA}-~tthis chapter AET?} being--rendered--invatid
because--of--one--or--more--p€--the--reasona——set——-forth—-in
subaection-tiy+
titytB}-—the-primary-poot-of-funds-not-being-maintained
an-an-actuariatty-sound-basis-for-mere-than-3-years-from—the
time--such--soundness--is--required--by--{this--acti-and-the
probabitity-that-the-primary-pool-ef-funds-witli-be-exhausted
by-the-payment-ef-ati-fixed-and-known-ecbligattons—that—-witd
become-£final-within-3-yearss

thit2)--Fhe-iiabitities-of -the-fundy-inctuding-coverage
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endorsements;---constitute--govered--ctaims-——as—-defined——in
33-18-3027--and——-che——timit-—-of--itabitity-—af--the--Montana
tnsuranee-—guaranty--asssciation-—-and--any-physician-againat
whon-a-ciaim-has-sccurred-or-a-judgment-has-been-rendered-ar
with-whom-a-settliement-agreament-has-—heen-—entered--inko——is
equal--to--the-~timits-of-tiability-of-the-Montana-insurance

quaranty-assssiation-under-33-10-185 (1) IF A PART OF [THIS

ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE FROM THE

INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT]| IS

INVALID IN ONE GR MORE OF ITS APPLICATIONS, THE PART REMAINS

IN EFFECT IN ALL VALID APPLICATIONS THAT ARE SEVERABLE FROM

THE INVALID APPLICATIONS.

{2) THE ADMINISTRATOR MAY PETITION THE DISTRICT COURT

OF THE FIRST JUDICIAL DISTRICT TO TERMINATE [THIS ACT] IF A

PART OR ONE OR MORE APPLICATIONS OF A PART ARE INVALID AND:

{A) THE PRIMARY POOL OF FUNDS CANNOT BE MAINTAINED ON

AN ACTUARIALLY SOUND BASIS FOR MORE THAN 3 YEARS FROM THE

TIME SUCH SOUNDNESS IS REQUIRED BY [THIS ACT]; OR

{B) THE PRIMARY POOL OF FUNDS WILL BE EXHAUSTED BY THE

PAYMENT OF ALL FIXED AND KNOWN OBLIGATIONS.

{3) ALL. CLAIMANTS, PARTICIPATING PHYSICIANS, AND

HOSPITALS, AS DEFINED IN [THIS ACT], HAVE STANDING TO APPEAR

IN ANY COURT PROCEEDING INSTITUTED BY THE ADMINISTRATOR

UNDER SUBSECTION (2).

{4) IF THE COURT FINDS THAT THE CONDITIONS DESCRIBED

-52- HB 699



0 [ - | [~ N

10

12
13
13
15
16
17
i8
19
20
21
22
23
24

25

HB 0699/04

IN EITHER SUBSECTION (2){(A) OR (2}(B}, OR BOTH, HAVE

OCCURRED, [THIS ACT] TERMINATES. UPON THE ENTRY OF AN ORDER

OF TERMINATION THE COURT SHALL DIRECT THE ADMINISTRATOR TO

TAKE POSSESSION OF THE ASSETS AND TO ADMINISTER THEM UNDER

THE GENERAL SUPERVISION OF THE COURT.

{5) UPON AN ORDER OF TERMINATION, NO PERSON MAY SUBMIT

A CLAIM UNDER {THIS ACT]. THE ADMINISTRATOR MAY NOT MAKE

PAYMENTS TO CLAIMANTS UNTIL A DISTRIBUTION PLAN IS APPROVED

BY THE COURT OR UPON PETITION OF AN INDIVIDUAL CLAIMANT ON

THE BASIS OF HARDSHIP AND A SHOWING THAT IN ALL LIKELIHQOD

THEY WOULD SHARE IN ANY DISTRIBUTION.

{6) WITHIN 30 DAYS OF THE TERMINATION ORDER THE

ADMINISTRATOR SHALL SUBMIT TO THE COURT A PLAN oF

DISTRIBUTION OF THE ASSETS. THE PLAN OF DISTRIBUTION MUST

GIVE PRIORITY TO CLAIMANTS AND DISTRIBUTE THE FUNDS 1IN AN

EQUITABLE MANNER.

{7) ALL CLAIMANTS WHO HAVE NOT RECEIVED A FINAL AWARD

DETERMINATION BY THE PANEL ON THE DATE ([THIS ACT] IS

TERMINATED BY COURT ORDER ARE NOT BOUND BY THE PROVISIONS OF
{THIS ACT].

NEW SECTION. Section 31. aApplicability. [This act}

applies to all causes of action that constitute medical

malpractice claims of any nature, whether obstetrical or
otherwise, where the cause of action includes one or more

physicians who are qualified pursuant to the terms of (this
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act] and a claim for coverage exists against the patient
assured compensation fund. Provideds;-howevery-thae-f{section
22}--does--not--affect-—rights——and--duties--that---matured;
penalties-that-were-inenrreds-er-procesdings-that-wera-begun
before--fthe--affective—-dare--af-this-acti-and-that-section
appltes;-itf-at-atir-onty-to-caunses-of-action-that-aecrne-—en
er-——-after—-the--date--of--guatification-cf-a-physician-under
ftehis-aeti-against-whem~such-a-cause-sf-action-accruess

NEW SECTION. Section 32. Effective date. [This act]
is effective on passage and approval.

~End-
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