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~~$BILL NO. ~ .fl& 8--f_ ,4tiLe'f &~~ : O!Jtc(T' 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR A PATIENT 

ASSURED COMPENSATION FUND ABOVE LOW PRIMARY LIMITS OF 

INSURANCE, FOR THE PAYMENT OF MEDICAL LIABILITY CLAIMS 

AGAINST PHYSICIANS WHO DELIVER BABIES; PROVIDING FOR THE 

RETURN OF DOLLAR SAVINGS TO ORIGINAL CAPITALIZERS AND TO 

PATIENTS WHO ARE INJURED IN THE MEDICAL SYSTEM; PROVIDING 

FOR AN OBSTETRICAL ADVISORY COMMITTEE TO MAKE 

RECOMMENDATIONS REGARDING OBSTETRICAL CARE; PROVIDING FOR 

OBJECTIVE GUIDELINES FOR NONECONOMIC DAMAGES PROPORTIONATE 

TO THE SEVERITY OF INJURY OR THE LIFE EXPECTANCY OF THE 

INJURED PARTY; PROVIDING FOR VOLUNTARY ENTRY INTO BINDING 

ARBITRATION FOR OBSTETRICAL CLAIMS WITHOUT REGARD TO 

NEGLIGENCE OF THE PHYSICIAN; PROVIDING FOR ADMINISTRATION BY 

THE MONTANA MEDICAL LEGAL PANE!, UNDER THE REIMBURSED 

SUPERVISION OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL 

SCIENCES; PROVIDING FOR CAPITALIZATION BY A PREMIUM TAX ON 

CASUALTY CARRIERS; AMENDING SECTIONS 27-6-105, 27-6-602, 

33-10-102, AND 33-23-311, MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 
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it delegates rulemaking authority to the department of 

health and environmental sciences. This bill is intended to 

expand the authority of the department and to authorize the 

writing and adopting of rules in accordance with the Montana 

Administrative Procedure Act to: 

(1) qualify or disqualify physicians for participat-ion 

in the patient assured compensation fund; and 

(2) facilitate the collection of assessments and 

charges for hospitals and participating physicians under the 

Patient Assured Compensation Act. This bill is intended to 

reimburse the department for the cost of writing and 

adopting the rules. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Sho<t title. [Sections 1 

through 26) may be cited as the ••patient Assured 

Compensation Act ... 

NEW SECTION, Section 2. Purpose and goals. ( 1) The 

purpose of this legislation is to increase the availability 

of obstetrical care and accP.ss to that care, especially in 

rural areas of Montana, and to maintain the availability and 

accessibility of obstetrical care in urban areas of Montana. 

(2) The goals of this legislation are to: 

(a} eliminate from the insurance system any excess 

insurance money that may tw collected because of complex 

-2- INTRODUCED BILL 
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insurance and legal problems related to excess reserves, 

excess profits, and the use of shared insurance data from 

states other than Montana; 

(b) require the pass through of savings to those who 

bear the cost for the Patient Assured Compensation Act, 

including the class of patients and claimants with injuries 

received in the medical system; 

{c) provide more full and fair compensation to 

claimants than the current medical-insurance-legal system 

does in cases involving physicians who deliver babies; 

(d) provide in advance a reasonable calculation of the 

actual amounts to be paid in obstetrics-related claims so 

that the funds necessary to pay claims can be properly 

raised from those who pay for the claims to ensure that 

damages do not increase exponentially; 

(e) provide a funding mechanism that is broader than 

the available base of funds from obstetricians and family 

practitioners providing obstetric care by using sources that 

have an interest in the maintenance of core industries in 

rural areas and that have benefited from previous civil 

justice reform legislation; and 

(f) provide an immediate reduction in the total cost 

of coverage for medical liability insurance for physicians 

who deliver babies. 

NEW SECTION. Section 3. Legislal ive findings. The 
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legislature finds that: 

{1) there has been an accelerating and substantial 

reduction in available obstetrical services in Montana, 

especially in the rural areas, and this process is likely to 

continue unless appropriate steps are taken; 

{2) the reduction in obstetrical services constitutes 

a statewide public health problem of a large magnitude and a 

statewide economic problem of a severe nature; 

{3) in addition to the direct loss of obstetrical 

services in rural areas of Montana, there have been and will 

likely continue to be: 

(a} broader adverse economic impacts to the hospitals 

in those communities, including the closure of some 

hospitals with resulting adverse impacts on the communities 

involved, that flow from a loss of a broad range of basic 

medical services as physicians who deliver babies retire 

early or leave the community; 

{b) limitations on the availability and access to 

obstetrical care in urban areas, especially among 

lower-income women, brought about by increased pressures on 

limit~U resources in urban areas from women in rural areas 

who wish to obtain replacement obstetrical services; 

{4) the impacts referred to in subsection (3) are 

strongly associated with, among other things: 

(a} substantial previous increases in the cost of 
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medical liability insurance, a high level of current ~.;osts 

of medical liability insurance, and anticipau~d incrt·d~a:s in 

the future cost of medical liability insurance to thP point 

where the 1ncome from the delivery of babies dt~es not 

justify the current or future cost of medical liability 

coverage; 

(b} substantial previous increases in the number of 

medical liability claims against physicians, 

increased likelihood that each physician 

periodically involved in a number of legal claims; 

with 

will 

an 

be 

{c) inducements for early retirement, relocation to 

another area, or the elimination or limitation of 

obstetrical services by doctors who deliver babies; 

{5) the medical-insurance-legal system, because of its 

unpredictability and high cost, often deprives the most 

seriously injured and the least seriously injured of even 

their out-of-pocket economic damages or provides 

compensation for intangible damages disproportionate to the 

severity of the injury or the life expectancy of the injured 

party. 

NEW SEC'I'~O~~ Section 4. Definitions. As used in 

[sections 1 through 26], the following definitions apply: 

(l) "Actuaria1ly sound bas is" mcdOS that the 

probability of insolvency of the primary pool of funds has 

been lowplt·J to a level of risk that is pr11dent to accept, 
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as determined by an actuary hired by the fund, who is a 

member of the American academy of actuaries or the casualty 

actuarial society. 

(2) "Administrator" means the administrdtt)r of the 

primary and secondary pool of funds, who is the director of 

the Montana medical legal panel providPd for in 27-6-201. 

( 3) "Board" means the Montana state board of medical 

examiners provided for in 2-15-1841. 

(4) "Bodily impairment" means temporary or permanent 

impdirment or loss of bodily functions or bodily parts. The 

term does not include other impairments, including but not 

limited to mental or emotional processes or behavioral 

controls. 

(5) ''Claimant'' means a person claiming damages for 

injury from medical malpracticP or required benefits for 

compensable injuries under [sections l through 26]. 

(6) "Commissioner'' me.:1ns the commissioner of insurance 

provided for in 2-15-1903. 

(7) ''Compensable injury" means any physical harm, 

bodily impairment, disfigurement, or a delay in recovery, 

under [section 24] that: 

(a) is associated wilh or connPt:ted to the birthing 

process or the rendering of nhstetric.ll cdre by a physician 

qualified under the terms of lsect.iow·. l through 26li 

{b) is associatPd in whole ot In part with medical 
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intervention rather than with the condition for which the 

intervention occurred; and 

(c) is not consistent with or reasonably expected as a 

consequence of medical intervention or is a result of 

medical intervention to which the patient did not consent. 

(8} "Condition" means the general state of health of 

the patient prior to medical intervention. 

(9) "Delay in recovery" means any undue additional 

time spent under care that is not substantially attributable 

to the condition for which medical intervention occurred and 

includes consideration of the general health of the patient. 

(10) "Department" means the department of health and 

environmental sciences provided for in Title 2, chapter 15, 

part 21. 

( 11) "Designated premium equivalent" means the dollar 

amount paid by a patient to a physician or deducted from the 

charges of a physician under {section 24]. 

(12) ''Disfigurement'' means scars or adverse changes in 

bodily appearance beyond those that are medically required. 

(13) 11 Economic damages'1 means those compensatory 

damages payable as a result of a medical malpractic~ claim 

against a physician or a physician and other parties, that 

are objectively det..-rminable and verifiable compensatory 

damages, including but not limited to medicdl expenses and 

care, rphabilitatjorl services, custodial cdre, loss of 
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earnings and earning capacity, loss of income, funeral or 

burial expenses, loss of use of property, costs of repair or 

replacement of property, costs of obtaining substitute 

domestic services, loss of employment, loss of business or 

employment opportunities, and any other objectively 

determinable and verifiable pecuniary or monetary damages. 

( 14) "Hospital" means a hospital as defined in 

50-5-101. 

(1~) "Malpractice claim'' means a malpractice claim as 

defined in 27-6-103. 

(16) "Medical intervencion" means the rendering as well 

as the omission of any care, treatment, or services provided 

within the course of treatment administered by or under the 

control of a physician or hospital. 

( 17) "Montana medical legal panel 11 means the panel 

provided for in 27-6-104. 

(18} "Noneconomic damages" means those damages payable 

as a result of a medical malpractice claim against a 

physician or a physician and other porties that are 

subjectively determined to be nonmonetary or nonpecuniary 

damages, including but not limited to pain, suffering, 

inconvenience, grief, physical impairment, disfigurement, 

mental suffe(ing or anguish, emotional distress, loss of 

society and companionship, loss of consortium, fear of loss, 

fear of illness, fear of injury, InJury to reputation, 
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humiliation, and any other subjectively determined 

nonmonetary or nonpecuniary damages. 

(19) ''Obstetrical advisory council'' means an advisory 

council created pursuant to 2-15-122 by the department and 

provided for in [section 20). 

(20) ''Patient'' means an individual who receives or 

should have received care from a physician and includes any 

person having a claim of any kind, whether derivative or 

otherwise, as a result of alleged medical malpractice on the 

part of a physician or having a compensabl_e injury. 

Derivative claims include but are not limited to the claim 

of a parent or parents, guardian, trustee, child, relative, 

attorney, or any other representative of a patient, 

including claims for economic damages, noneconomic damages, 

attorney fees or expenses, and all similar claims. 

( 21) "Patient assured compensation fund" or "fund,, 

means the fund created under [section 51 and comprised of a 

primary pool of funds and a secondary pool of funds. 

(22) ,.Physical harm" means a wound, infection, disease, 

or death. 

(23) "Physician" means a physician as defined 

27-6-103. 

in 

( 24) "Primary pool of funds" means that separdte and 

segregated portion of the fund established for the prtyment 

of claims, expenses, and other allowed and required 
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expenditures pursuant to [sections 1 through 26], except for 

money payable from the secondary pool of funds. 

( 25) 

guardian, 

patient. 

"Representative" means 

trustee, attorney, or 

the spouse, parent, 

other legal agent of the 

{ 26) ,.Secondary pool of funds" means that separate and 

segregated portion of the fund established for the payment 

of compensation, expenses, and other allowed and required 

expenditures pursuant to [section 241. 

(27) ••surplus'' means the excess of total assets minus 

liabilities of the primary pool of funds as defined by 

standard accounting practices for insurance carriers. 

NEW SECTIQI'I_._ Section 5. Purpose attachmPnt to 

department-- deposit and investment. (l) There is a patient 

assured compensation fund. Money for the fund collected and 

received pursuant to [sections 1 through 26] is to be us~d 

exclusively for the purposes stated in [sections l through 

26). 

( 2) The fund is attached to the department for 

administrative purposes only, pursuant to 2-15-121, except 

as otherwise provided in [sections through 26]. The 

department may promulgate rules and regulations implementing 

[sections 1 through 26}. 

(3) The primary and secondary pool o( funds and any 

income from those funds must be held in trust. The funds 
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must be deposited in segregated accounts (one for the 

primary pool of funds and one for the secondary pool of 

funds), invested, and reinvested by the department pursuant 
' 

to law. The fund may not become a part of or revert to the 

general fund of the state. 

NEW SECTION. Section 6. Reimbursement to department. 

The department must be reimbursed from che primary pool of 

funds for any expenses incurred in the administration of 

[sections 1 through 261. 

!'lEW SECTION. Section 7. Capita1i2ation and 

maintenance of primary pool of funds and secondary pool of 

funds surcharge. (1) To capitalize the primary pool of 

funds and the secondary pool of funds, there is levied and 

collected on all insurance carriers authorized to write and 

engaged in writing casualty insurance pursuant to 33-1-206 

in this state during 1987 and engaged in writing casualty 

insurance as of December 31, 1988, a one-time refundable 

surcharge in the form of a 1.17\ premium tax surcharge based 

on 1987 carrier annual reports made pursuant to 33-2-705. A 

total of $100,000 of the surcharge forms the capitalization 

of the secondary pool of funds and the balance of lhe 

surchorge forms the capitalization of the primary pool of 

funds. If the surcharges provided for in this section are 

r~funded, the refund must be made in the method and manner 

provided for in [section 10]. 
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(2) Except as otherwise provided in this section, the 

primary pool of funds is fully nonassessable. In order to 

maintain the primary pool of funds, the following annual 

surcharges must be levied against physicians qualified under 

[section 16]: 

(a) (i) for coverage from the primary pool of funds 

from $100,000 per occurrence and $300,000 in the annual 

aggregate up to $1 million per occurrence and $3 million in 

the annual aggregate for all claims made during the policy 

period of the qualifying physician's primary policy of 

insurance required by [sections l through 26] and pursuant 

to that primary policy, as to physicians insured for 

purposes of at least some obstetrical privileges with an 

insurer authorized under [sections 1 through 26]: 

(A) as a family practitioner, an annual surcharge of 

$6,313; 

(B) as 

$13,141; 

an obstetrician, an annual surcharge of 

(ii) an annual surcharge, separately and additionally 

paid by any professional service corporation, partnership, 

or other business entity and its employees desiring to 

qualify as physicians under (sections 1 through 26] in the 

same manner as charges are levied by the carrier providing 

primary coverage, at a rate to be determined by the actuary 

hired by the administrator; 

-12-
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(b) Ear each physician subject to the terms of 

[sections 1 through 26) who, after January l, 1990, has an 

adverse ruling as to any medical malpractice claim by the 

Montana medical legal panel or a judgment or settlement as 

to a claim in excess of $25,000 and less than $50,000, the 

one-time sum of $500 because of the claim. tf the amount of 

the judgment or settlement as to the claim is $50,000 or 

more, the one-time sum of $1,000 because of the claim. Any 

insurer required to report to the board pursuant to 37-3-402 

shall also provide the report to the administrator and shall 

include in the report the amount of each settlement or 

judgment for each physician for whom a report is made. The 

certificate of authority of the insurer must be suspended by 

the corrunissioner pursuant to 33-2-119 if the reports are not 

provided to the administrator as required by 37-3-402 or 

within a reasonable time thereaEt~r. 

(c) after January 1, 1990, $5 from each physician 

subjecl to the provisions of {sections 1 through 26] for 

each baby delivered by that physician and $5 from each 

hospital for each baby delivered at the hospital. As a basis 

for the surcharge, by January 31, 1991, and on January 31 

each year thereafter, each physician and each hu~~ital shall 

report to the administrator the number of bdbit.>s delivered 

by them during the preceding calendar year. 

(3) BPginning with the first year of up"ration of 
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[sections 1 through 261' the annual surcharges for 

physicians provided for in subsection (2)(a) are subject to 

annual adjustment by the admi nistra.tor, based upon 

requirements for the actuarial soundness of the primary pool 

of funds, under the same limitations and with the same 

requirements as a rate change undertdken by the primary 

carrier of the physician. 

{4) The first annual surcharge for physicians provided 

for in this section must be collected by the Montana medicdl 

legal panel pursuant to 27-6-206 or within 30 days of [the 

effective date of this act], whichever occurs later. 

Beginning in 1990 and ln each year thercaftPr, all 

subsequent annual surcharges for physicians provided for in 

this section and beginning in 1991, all surcharges provided 

for physicians in subsection (2){b) and for physicians and 

ho~pitals in subsection {2){c) must be collected by the 

Montana medical legal panel pursuant to 27-6-206. All 

collections must be remitted to the department within 14 

days of receipt. 

{5) The one-time refundable surcharges for casualty 

insurd11ce carriers provided for in this section must be 

collected by the commissioner on March 1, 1989, pursuant to 

33-2-705 without deferral or installment or within 30 days 

of (the effective date of this act}, whichever occurs later. 

The surcharge must be remitted to the department by the 
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commissioner within 14 days of receipt, and if the surcharge 

is not timely paid as provided in this section, the 

certificate of authority of the insurer must be suspended by 

the commissioner pursuant to 33-2-119 until the surcharge is 

paid. 

(6) The secondary pool of funds must be maintained 

solely through the surcharges on physicians and hospitals 

pursuant to subsections (2)(b) and (2)(c), distribution from 

excess surplus pursuant to (section 10], the collection of 

designated premium equivalen·ts pursuant to [section 24], and 

the revenues from any other source dedicated to the purposes 

of the secondary pool of funds. 

NEW SECTION. Section 8. Actuarial soundness of 

primary pool of funds. (1) The fund's primary pool of funds 

must be maintained on an actuarially sound basis and may not 

become operational until a statement is prepared by an 

actuary, hired by the administrator, who is a member o-f the 

American academy of actuaries or the casualty actuarial 

society certifying that the primary pool of funds is 

expected to be actuarially sound. 

(2) If the primary pool of funds would at any time be 

rendered insolvent by payment of all fixed and known 

obligations that will become final within 2 years from that 

time, the amount of future noneconomic damages payable 

within that ca.lend,u year- must be pn.lfated among existiny 
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claimants at the time of the determination in a manner 

sufficient to eliminate or reduce the insolvent circumstance 

to the extent possible. Any amount due and unpaid at the end 

of the 2-year period must be paid in the following 1-year 

period and must be paid before the obligations that become 

final during that year may be paid. 

NEW SECTION. Section 9. Staff. The administrator, ------
using money from the fund as considered necessary, 

appropriate, or desirable by the department, may purchase 

the servLces of persons, firms, and corporations to aid in 

protecting the fund against claims, fully administering 

[sections 1 through 26), determining the actuarial sound11ess 

of the primary pool of funds, and determining the return of 

savings to persons and entities paying any portion of the 

original capitalization of the primarJ pool of funds, as 

well as for making recommendations to subsequent legislative 

sessions. 

NEW SECTION. Section 1,0. Return of savings. ( 1) On 

July 1, 1993, and on July 1 of each year thereafter, if the 

primary pool of funds is actuaria1ly sound, all surplus in 

the primary pool of funds in excess of $1 million over the 

sum of the amount necessary to make that fund actuarially 

sound and the amount of the original annual surcharge set by 

[sections 1 through 26] times the number of qualified 

physicians mu~;t be distributed equally among: 

-16-
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{a) the casualty insurance carriers who have paid 

surcharges into the primary pool of funds, pro rata and 

proportionate to their original contributions until such 

contributions have been repaid: and 

(b) the secondary pool of funds. 

(2) The administrator, upon 

contributions pursuant to [sections 

receipt 

through 

of capital 

26}, shall 

issue the person or entity paying the capital contribution a 

certificate representing the contribution and containing the 

terms of repayment, if any. The collection of capital 

contributions or the prospects of a return of savings may 

not be considered to be an unregistered investment contract 

or otherwise require registration as a security under the 

securities laws of Montana. 

NEW SECTION. Section 11. Reinsurance authority. 

fund has the power to 

purchase reinsurance, 

department. 

negotiate 

subject 

for, contract for, 

to the control of 

The 

and 

the 

NEW SECTION, Section 12. Claims for payment. Except 

as otherwise provided in [sections 8(2) and 24]: 

(1) claims for payment from the primary or secondary 

pool of funds that become final during the first 6 months of 

the calendar year must be computed on June 30 and must be 

paid no later than the following July 15; and 

( 2) claims for payment from the primary or secondary 
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pool of funds that become final during the last 6 months of 

the calendar year must be computed on December 31 and must 

be paid no later than the following January 15. 

NEW SEC1"10N. Section 13. Claims against fund 

procedure. (1) The department shall issue a warrant in the 

amount of each claim, in the manner required for payment 

under [sections 1 through 26], submitted to it against the 

primary pool of funds on June 30 and December 31 of each 

year. 

(2) The only claim against the primary pool of funds 

must be a voucher or other appropriate request by the 

administrator, submitted along with: 

(a) a certified copy of a final judgment against the 

fund: or 

(b) a duplicate original of a settlement entered into 

by the administrator on behalf of the primary pool of funds 

involving a physician qualified under the term5 of [sections 

l through 261. 

(3) The only claim against the secondary pool of funds 

must be a voucher or other appropriate request by the 

administrator, submitted along with: 

(a) a certified copy of a final judgment of 

entitlement to the benefits of [section 24]; or 

(b) a certified copy of a settlement for the benefits 

of [section 24] approved by the Montana medical legal panel. 
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NEW SECTION. Section 14. Payment from primary pool of 

funds after exhaustion of insurance coverage excess 

claims -- procedure. (1) If a physician qualified under 

[sections l through 261 or his insurer as required by 

{section 16] has agreed to settle liability on a claim by 

payment of its policy limits and the claimant is demanding 

an amount in excess of the policy limits or if the annual 

aggregate under the insurance for the physician has been 

paid by or on behalf of the physician, the claimant shall 

notify the administrator in the manner provided in 

subsection {2) and receive a reply from the administrator as 

a condition precedent to recovery from the primary pool of 

funds. 

(2) The claimant shall provide the administrator in 

writing, postage prepaid by 

plain statement of the 

certified 

nature of 

mail, a shot"t 

the claim and 

and 

the 

additional amount for which the claimant will settle. The 

statement must include, separately stated, the amounts 

previously paid and the additional amounts demanded with 

respect to the damages as a whole without regard to any 

previous payment. The statement must also include: 

(a) tht.• amount of any past damages, itemized as to 

economic and noneconomic damages; and 

(b) <~IIY future damages and the periods over which they 

will accrut•, on an annual basis, for each of the following 
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(3) The calculation of future damages under subsection 

(2) must be based on the costs and losses during the period 

of time the claimant will sustain those costs and losses 

unless a claim of wrongful death is involved. In wrongful 

death claims, future damages must be based on the losses 

during the period of time the injured party would have lived 

but for the injury upon which the claim is based, and the 

claimed future damages must be expressed in current values 

without regard to future changes in the earning power or 

purchasing power of the dollar. 

(4) If a claim of wrongful death is not involved, the 

statement under subsection (2) must state the claimed 

severity of the injury and whether the injury is limited to 

mental or emotional harm or involves physical harm. If the 

injury involves physical harm, the claimant shall state 

whether the physical harm includes bodily impairment or 

disfigurement. 

(5) The statement under subsection (2) must also 

specify what percentage of the claimed damages are alleged 

to be the responsibility of each physician against whom a 

claim is made. 
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(6) If, within 30 days after receipt of the statement, 

the administrator has not accepted the offer of settlement 

in writing, the claimant may proceed with any claim against 

the physician. The patient assured compensation fund must be 

named as a necessary and proper party in any state or 

federal court proceeding for all causes of action arising 

after [the effective date of this act]. 

(7) (a) The statute of limitations with respect to any 

medical malpractice claim against a qualified physician 

under [sections 1 through 26] is tolled by the deposit in 

the United States mail of the writing required by this 

section and does not begin to run again -until the greater 

of: 

{ i) 30 days after mailingi or 

(ii) the running of the applicable limitation period 

under 27-6-702. 

(b) The time period of tolling is not computed as part 

of the period within which the action may be brought. 

NEW SECTION. Section 15. Discharge of obligation to 

pay amount from funds. The obligation to pay an amount from 

the primary or secondary pool of funds may be discharged, 

unless otherwise required or permitted by law, through: 

(l) payment in one lump sum for accrued damages; 

(2) an agreement requiring periodic payments from the 

primary or secondary pool of funds over a period of years; 
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(3) the purchase of an annuity payable to the 

claimant, with the administrator having the power to 

contract with those insurers permitted under 25-9-403(4); or 

(4) any combination of the payment plans in 

subsections (l) through (3). 

NEW SECTION. Section 16. Qualifications for 

physician. (1) In order to become and remain qualified under 

the provisions of [sections l through 261, in addition to 

the procedures established by the department for regulation 

of application for qualification, a physician must: 

(a) pay all surcharges required by [sections 1 chrough 

26} in a timely manner; 

(b} at the time of qualification, irrevocably agree in 

writing to be bound by the results of any arbitration 

provided for in [section 24}; 

(c) (i) if acting as an individual physician, be 

insured and continue to be insured by an authorized insurer 

under a valid and collectible policy of medical liability 

insurance in at least the amounts required by subsection 

(2), for purposes of at least some obstetrical privileges as 

an obstetrician or as a family prgctitioner; or 

(ii) if a member of a professional service corporation, 

partnership, or other business entity desiring to qualify as 

a physician, have one or more members of the business entity 

insured as an obstetrician or as a family pr~ctilioner with 

-22-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

HI 

19 

20 

2l 

22 

23 

24 

25 

LC 1269/01 

some obstetrical privileges; 

(d) establish proof a·f qualifying coverage for lower 

limits and proof of specialty. 

(2) Proof under subsection (1) may be established by 

the physician's insurance carrier annually filing with the 

administrator proof that the physician is insured by a 

policy of malpractice liability insurance in the amount of 

at least $100,000 per occurrence and $300,000 in the annual 

aggregate for all claims made during the policy period, 

along with the specialty under which such policy was issued. 

Any insurer offering such a policy may offer a policy with 

deductible options of up to one-half of the limits. The 

administrator may require a professional corporation seeking 

to qualify to provide information necessary to determine if 

the corporat~on is eligible as a physician. 

NEW SECTION. Section 17. Failure of physician to 

qualify f~r change of coverage -- limits of liability of 

fund -- rights and duties of physician. (1) A physician who 

fails to qualify under [sections 1 through 261 or who 

becomes disqualified is not covered by t·he provisions of 

[sections 1 through 261 after the date of disqualification 

and is subject to liability under the law without regard to 

the provisions of (sections 1 through 26). If a physician 

does not qualify, the claimant•s remedy will not be affected 

by the terms and provisions of [sections 1 through 26]. The 
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primary pool of funds is not liable for any amounts up to 

the limits of qualifying coverage of a physician established 

in [section 16]. The secondary pool of funds is liable only 

up to the amounts contained in that fund in the manner 

provided in [section 24). 

(2) Within 14 business days of receipt of the 

information required for qualification of a physician, the 

administrator shall notify the physician whether the 

physician is qualified, and if so, the date he became 

qualified. 

{3) The primary pool of funds is not liable for any 

amounts until the limits of the qualifying coverage for 

lower limits of the physician have been paid or are payable 

and then only above those limits of coverage. The maximum 

liability of the primary pool of funds is $1 million per 

occurrence and $3 million in the annual aggregate for all 

claims made during the policy period of the coverage for 

lower limits. The claimant's remedy for amounts over the 

limits of the primary pool of funds are not affected by the 

terms and provisions of (sections 1 thr6ugh 26], except as 

otherwlse provided. 

(4) Except as otherwise provided in [sections 1 

through 26], the rights and duties of a physician qualifying 

under [sections 1 through 26], includi-ng but not limited to 

the nature, extent, and limits of coverage of the primary 
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pool of funds, are the same as the rights and duties of that 

physician under his qualifying coverage for lower limits, 

including but not limited to all exceptions, exclusions, and 

endorsements to the lower limits of coverage. 

(5) Failure to maintain levels of coverage required 

under this section or nonrenewal, cancellation, or the 

elimination of obstetrical coverage for lower limits of 

coverage constitute disqualification of the physician under 

the terms of (sections 1 through 261 when the changes become 

effective with respect to the lower limits of coverage, if 

at all. The carrier providing lower limits of coverage shall 

promptly notify the administrator of changes in coverage 

pertinent to this section in the same manner as required of 

notice to insureds. 

(6) Notwithstanding any other provision of (sections 1 

through 26], if the administrator determines that, due to 

the number and dollar exposure of claims filed against a 

physician qualified under (sections 1 through 26], the 

physician presents a material risk of significant future 

liability to the fund, the administrator is authorized, 

after notice and an opportunity for hearing, to terminate 

the liability of the fund for all claims against the 

physician. 

(7) Except as otherwise provided in [sections 1 

through 26], Title 33 has no applic.tl ion to [sections l 
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through 26}. The following provisions of Title 33 apply to 

[sect1ons 1 through 26]: 33-15-411; 33-15-504; 33-15-1101 

through 33-15~1121; Title 33, chapter 18; Title 33, chapter 

19; 33-23-301; and 33-23-302. 

NEW SECTION. Section 18. Adequate defense of fund -

notification as to reserves. The administrator may provide 

for the defense of the primary and secondary pool of funds 

against a claimant's claim and may appeal a judgment which 

affects the funds. The physician or his insurer for 

qualifying coverage for lower limits shall provide an 

adequate defense to the claim and is in a fiduciary 

relationship with the primary or secondary pool of funds 

with respect to any claim. Any carrier representing a 

physician subject to (sections l through 26] shall 

immediately notify the administrator of any case upon which 

it has placed a reserve of $50,000 or more. 

NEW SECTION. Section 19. Primary pool of funds not 

liable for punitive damages. The primary pool of funds is 

not liable for punitive or exemplary damages of any kind. 

This section does not relieve the liability of a physician 

for punitive or exemplary damages. 

NEW SECTION. Section 20. Appointment and 

recommendations of obstetrical advisory council. {1) The 

department shall appoint an obstetrical advisory council, 

subject to the approval of the governor, composed of seven 
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people, five of whom must be physicians qualified under 

[sections 1 through 26). The council must be funded from the 

primary pool of funds, and members must be appointed for 

4-ye-ar terms. A vacancy must be filled for the unexpired 

portion of the term in the same manner as the original 

appointment. 

(2) The council shall make recommendations regarding: 

(a) prenatal and postnatal care, including but not 

limited to better access to comprehensive obstetrical 

services, improved professional competency, and peer review 

and quality assurance in connection with prenatal care, 

labor, delivery, immediate care of the newborn, and care of 

the postpartum woman; 

(b) risk prevention and other quality of care; 

(c) designated compensable events, for which 

compensation should in all instances be paid, to be included 

in [section 24); 

(d) economic and noneconomic damage schedules which 

should be included in (sections 1 through 26); and 

(e) the proper implementat inn or correct ion of 

(sections 1 through 26) as the council considers 

appropriate, pursuant to guidelines 

a-dministrator. 

provided by the 

NEW_J;E:CTION. Section 21. Disciplinary action against 

physician-s. Aft t•t [the t:([ective date of this act], upon the 
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receipt by the board of information from the reports 

required by 33-23-311(3), 37-3-402, this section, or any 

other source that a physician has had three or more medical 

malpractice claims where a Montana medical legal panel 

result was adverse or indemnity has been paid or is payable 

in excess of the amount of $10,000 for each claim within the 

previous 5-year period, the board shall investigate the 

occurrences upon which the claims were based. The board 

shall determine if action by the board against the physician 

is warranted. In 1995 and annually thereafter, the board 

shall publish a summary of action taken or not taken on 

claims pursuant to this section. The summary may not 

identify individual physicians. The summary is in addition 

to any other requirements of the law and may not limit the 

obligations otherwise required by law. 

NEW SECTION. Section 22. Predictability of damages. 

In a trial in district court of any medical malpra-ctice 

action for damages for injury not including wrongful death 

W'here the patient assured compensation fund is a party to 

the action, the- court shall: 

(l) upon proper motion of any party subsequent to 

verdict and bet ore entry of judgment, review an award 

against any party for noneconomic damages to determine 

whether the awdrd is clearly excessive or inadequate. If 

the award is not in substantial accord with a proper award 
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of damages after considering the factors in subsection (2), 

the court shall, acting with caution and discretion, modify 

the award in a manner reasonably cotJsistent with that 

subsection, unless there is clear and convincing evidence 

that the interest of justice would not be served by the 

modification. The court shall give writtetl reasons for a 

modification or refusal to modify. If the party adversely 

affected by any modification objects, the court shall order 

a new trial on the issue of noneconomic damages only. 

Economic damages awarded and the fact of liability are 

admissible at the new trial, but factual matters pertaining 

to liability are not admissible. 

( 2) in determining whether an award requires 

modification under subsection (1), consider: 

(a) whether the amount awarded indicates prejudice, 

passion, or corruption on the part of the trier of fact; 

(b) whether it clearly appears that the trier of fact 

ignored the evidence in reaching a verdict or misconceived 

the merits of the case as to damages recoverable; 

(c) whether the trier of fact took improper elements 

of damages into account or arrived at the amount of damages 

by speculation and conjecture; 

(d) whether the award is reasonably related to the 

damages proved and the iniury suffert•d pursuant to the 

guidelines in subsection (3); and 
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{e) whether the award is supported by the evidence and 

could be adduced in a logical manner by reasonable persons. 

( 3) use the guidelines 10 this subsection in 

determining whether to modify an award when considering 

subsection (2)(d). Noneconomic damages are not proportional 

to the injury received if they exceed the greater of: 

(a) weekly wage compensation benefits as computed 

pursuant to 39-71-701 times the life expectancy in weeks; or 

(b) the multiple of economic damages awarded by the 

jury, pursuant to the severity of the injury as determined 

by the finder of fact as properly shown by the evidence for 

pllrposes of calculation, as follows: 

(i) for mental or emotional harm only: 0.5 times the 

amount of economic damages or $1 million, whichever is 

greater; 

(ii) for physical harm without bodily impairment or 

disfigurement: an amount equal to the amount of economic 

damages or $2 million, whichever is greater; 

{iii) for bodily impairment or disfigurement: 1.5 times 

the amount of economic damages or $3 million, whichever is 

greater. 

NEW SECTION. Section 23. Conlcactua1 right to 

extended reporting endorsements -- prior acts coverage. {l) 

Each physician qualified under [sections l through 26] has 

the contractual right, on the same terms and conditions as 
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that physician has under the qualifying lower limits of 

coveraqe, if any, to obtain an extended reporting 

endorsement for coverage by the primary pool of funds for 

claims for medical malpractice that occur during the time a 

physician was qualified under [sections 1 through 26] but 

that are reported after the physician ceases to be 

qualified. 

(2) The cost of the purchase of an extended reporting 

endorsement paid by the physician to the fund is equal to a 

multiple of the current annual surcharge under {section 7J~ 

The multiple is the lesser of the multiple being charged 

under the qualifying lower limits of coverage at that time 

or the multiple determined by the fund's actuary. 

(3) Prior acts and omissions coverage, provided to the 

qualified physician upon qualification for coverage by the 

primary pool of funds for claims that have occurred but have 

not been made, must be provided only as to claims that are 

also covered under the terms of a valid a~d collectible 

primary policy of insurance coverage carried by the 

physician, qualified as required by (sections 1 through 26] 

a.cd any endorsements to the policy. Prior acts and omissions 

coverage from the fund is subject to the following 

exclusions and limitations in addition to those contained in 

[sections 1 through 26]: 

(a) The fund may not provide coverdgP fo< any 
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liability to any qualified physician with respect to: 

(i) any claim made against a physician qualified under 

[sections 1 through 26] at any time prior to the date of 

qualification, regardless of whether or not 

been reported to any liability insurer; or 

(ii) any potential claim against 

the claim has 

any qualified 

physician of which any physician is aware or reasonably 

should have been aware as of the date of qualification, 

regardless of whether or not the claim has yet been made or 

reported to any liability insurer. For purposes of this 

subsection, a potential claim includes but is not limited to 

instances where any insured has received an oral or written 

communication from a legal representative of a patient or a 

request by or on behalf of a patient for copies of medical 

records under circumstances reasonably indicative of a 

potential claim. 

(b) The limits of liability of the fund for prior acts 

claims is the lesser of the limits of liability of the 

primary pool of funds ur~.der [sec lions 1 through 26] or the 

limits of liability of any valid and collectible liability 

insurance carried by the qualified physician prior to 

qualification. 

N<:W SECTION. Section 24. Compensation for injuries 

from medical intervention without reqa-rd to fault. ( 1) The 

purpose of this section is to establish a system of prompt, 
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efficient, and equitable compensation for certain economi1· 

damages and attorney fees to those claimants injured throuqh 

medical intervention in the birthing process or obstetril:.tl 

care, without regard to negligence of the physician. 'l'tlis 

section applies only if the patient opts on a volu11Lu.ry 

basis to pay a designated premium equivalent and later signs 

an arbitration agreement to arbitrate the claim before the 

Montana medical legal panel. 

(2) Each physician shall disclose to each patient, at 

the time of any initial medical treatment related to the 

birthing process or obstetrical care, the amount of funds on 

hand in the secondary pool of funds and the designated 

premium equivalent that will be contained in the fees to be 

charged by giving the form provided by the administrator to 

the patient. The initial amount of the designated premium 

equivalent is $25. The amount is subject to change by the 

department, by rule, after consideration of the 

recommendations of the obstetrical advisory council. The 

administrator shall regularly keep the physicians advised of 

the amount of money in the secondary pool of funds. 

(3) Each patient, at the time the patient is provided 

the form required in subsection (2), must be given an 

opportunity not to participate in the secondary pool of 

funds and to have the designated premium equivalent deducted 

from the fees to be charged. If the patient cannot ~fford 
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the premium and wishes to participate in the secondary pool 

of funds, the pdtient shall deliver a signed letter to the 

physician to that effe~t and the premium must be waived. 

The designated premium equlvalent must also be waived if 

prohibited by federal law. 

(4} If the patient wishes to participate in the 

secondary pool of funds: 

(a) prior to any claim of injury and prior to any 

known complications of delivery or pregnancy, the physician 

shall immediately remit to the department the amount of any 

required designated premium equivalent or th~ letter from 

the patient stating an inability to pay the premium. Failure 

of the patient to pay or provide the letter disqualifies the 

patient from any participation in the secondary pool of 

funds. 

(b) subsequent to any claim of injury and S\lbsequent 

to any known complications of delivery or pregnancy, the 

patient shall provide the physician with an agreement to 

arbitrate a claim arising out of the birthing process or 

obstetrical care, on a form provided by the administrator. 

The physician and the patient or the patient's 

representative shall execute the agreement to arbitrate the 

claim. Upon approval by the administrator, the agreement is 

binding upon the patient, the patient's representative, any 

claimant, and the physician for purposes of a claim for 
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required benefits for compensable injuries under [sections 1 

through 26]. An executed copy of the agreement to arbitrate 

must be provided to the administrator and is subject to his 

approval as to form and content before it may become 

effective. 

(5) A claim for recovery of required benefits must be 

filed pursuant to the provisions of Title 27, chapter 6, 

naming the secondary pool of funds a party, with that 

chapter and its rules of procedure being applicable to the 

secondary pool of funds as if it were a health care 

provider. The claim is governed by Title 27, chapter 6, as 

if it were a malpractice claim. The arbitration agreement of 

the parties constitutes a request for recorrunendation of an 

award, and the recommended award constitutes an approved 

settlement agreement pursuant to 27-6-606 and an award 

pursuant to Title 27, chapter 5. 

(6) (a) Except as provided in subsection (6)(b), Title 

27, chapter 5, applies to the claim and any award. 

(b) The provisions of 27-5-211 through 27-5-218 do not 

apply to the claim, and any conflict between Title 27, 

chapter 5, and Title 27, chapter 6, must be resolved in 

favor of the latter. 

(7) The filing of a claim for recovery before the 

Montana medical legal panel under the arbitration agreement, 

u11less the arbitration agreement has been revoked in writing 
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by the patient prior to filing of the claim, constitutes: 

(a} a valid and binding agreement that the sole matter 

in controversy is whether there is a compensable injury and, 

if so, the amount of required benefits available as 

compensation; 

{b) a waiver of trial by jury or the court; and 

{c) the sole and exclusive remedy for: 

(i) any malpractice claim against a physician 

qualified under [sections 1 through 26] or a hospital; or 

{ii) a claim for required benefits for a compensable 

injury by the patient, his heirs or representatives, or his 

parents or next-of-kin, or any other person whose claim is 

derivative from the incident. 

(8) The filing of a malpractice claim in federal court 

or pursuant to Title 27, chapter 6, against one or more 

physicians subject to [sections 1 through 261 constitutes a 

revocation in writing of the arbitration agreement 

for in this section if the claim represents 

claimant has been fully advised in writing by legal 

provided 

that the 

counsel 

\)f the options available under (sections 1 through 26] and a 

ltue and correct copy of the writing is attached to the 

''laim. If the claimant is not represented by counsel in a 

Mvnlana medical legal panel proceeding, the administrator 

•}hall provide the advice in writing and the claimant shall 

m.-~ke a written binding election to proceed with the 
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malpractice claim or to amend the claim for recovery under 

an arbitration agreement obtained pursuant to subsPt't ion 

(6). The written advice and election must be filed witt1 the 

Montana medical legal panel. 

(9) Claims for required benefits for a compPtl~dble 

injury under a valid arbitration agreement are limited to 

required benefits and only required benefits may be paid for 

a compensable injury. 

(10) (a) Required benefits under this section are 

limited to the following items as computed under (sections l 

through 26]: 

(i) medical and hospital expenses and future medical 

and hospital expenses as incurred, computed and paid in the 

manner provided in 39-71-704 and the rules implementing that 

section: 

(II) lost earnings and future lost earnings as 

incurred, computed, and paid in the manner provided in 

39-71-701(1} and according to the definition of average 

weekly wage in 39-71-116 and the rules implementing those 

sections; and 

(iii) reasonable attorney fees for panel proceedings, 

computed and paid in the manner provided in 39-71-613, 

39-71-614, and the rules implementing those sections, 

(b) Required benefits do not include medical and 

hospital expenses for items or services or reimbursement the 
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patient received or is entitled to receive under the laws of 

any state or the federal government, except to the extent 

exclusion of such benefits is prohibited by federdl law, or 

expenses paid by any prepaid health plan, health maintenance 

organization, or private insuring e11tity or pursuant to the 

provisions of any health or sickness insurance policy or 

other private insurance program. 

(c) Proceeds to beneficiaries, 

39-71-116, must be determined pursuant 

as defined 

to 39-71-723, 

lump-sum payments for future bPnefits are prohibited. 

in 

and 

(ll) All awards must be paid from the secondary pool of 

funds on an annual basis for required benefits that have 

accrued and pursuant to Title 25, chapter 9, part 4, for 

future required benefits, and that part applies in all 

instances 

otherwise 

to claims 

provided in 

for required benefits except as 

this section and to the extent the 

secondary pool of funds has sufficiPnt funds for payments 

without becoming actuarially unsound. If the secondary pool 

of funds has insufficient funds with which to pay an awaLd 

or awards, payments must be made in the same manner, pro 

rata as to all claims against the secondary pool of funds at 

the time of the required payment. The unpaid amounts of any 

award constitute a future obligation of the secondary pool 

of funds as funds become available. The future obligation is 

not enforceable by any proc~ss of law other than pursuant to 
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the terms of this section. 

(12) All costs of administration of the secondary pool 

of funds must be paid from the secondary pool of funds, and 

the costs of administration must be paid prior to the 

payment of any required benefits or required obligations of 

the secondary pool of funds provided elsewhere in [sections 

1 through 26]. If the secondary pool of funds is 

insufficient to pay the costs of administration of the 

9 secondary pool or any attorney fees required to be paid by 

10 the secondary pool, the administrator is authorized to loan 

11 the secondary pool sufficient funds for the administration 

12 

l3 

or fee from the primary pool of funds if the loan would not 

render the primary pool actuarially unsound. The loan is an 

14 advance against future distributions pursuant to [section 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

10] and in lieu of the distributions. The loan plus interest 

must be repdid to the pcimary pool of funds upon the future 

distribution otherwise accruing. 

(13) Tht-> arbitration agreement form promulgated by the 

department must include on its face a written notice of the 

substanct- ,11 subsections (9) and (10) in red, 10-point type. 

( 14) '\'he period prescribed for the commencement of an 

action fo1 relief under this section is within 1 year of the 

date of i111Ury. 

~E!-1 O:ECTION. Section 25. Tax exrmption. The fund is 

exempt f1,~ payment of all fees and all taxe~ levied by this 
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state or any of its subdivisions. 

NEW SECTION. Section 26. Rev ie". The administrator 

shall report to each session of the legislature concerning 

the effectiveness of [sections l through 26] in achieving 

the stated goals and concerning other matters of importance. 

The status and operation of the fund must be included in 

that report. 

Section 27. Section 27-6-105, MCA, is amended to read: 

"27-6-105. What claims panel to review. The panel 

10 shall review all malpcactice claims oc potential claims 

ll against health care pcoviders covered by this chapterL 

12 

13 

~xeept l:_!iclu~i:..!:_s_ those claims subject to a valid arbitration 

agreement allowed by law or-upon-whieh-s~i~-ha~--been--fi~ed 

14 prior-to-Apr±~-i~y-i9~i.'' 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Section 28. Section 27-6-602, MCA, is amended to read: 

•27-6-602. Questions panel must decide. L~ 

consideration of all the relevant material, the panel 

decide whether there is: 

Upon 

shall 

tltl~ substantial evidence that the acts complained 

of occur1ed and thaL they constitute malpracticei and 

ti11E_L a reasonable medical probability that 

patient was injured thereby. 

the 

.!.l_l_ _ _!! __ the panel decides that _t!'le acts complained of 

~.9_not con~,!:_it~-~~-~edical malE~_ac!_~c~ -~nrl if there is an 

25 ~r_!Ji_~!atit:;~~ ag_r~~~~!.--~~~sui:!nl to_ (se~tio!l~-~--thro~g_h __ 2~6l__!_ 
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the panel shal~- decide whether ther~ is a c~~_pe~s_a~~5"- -~!!~ 

pursua_nt_ to (sectio~s 1 through_ 2~.!_ and, i.f so_!__~?kP an 

~W_?~suant to_ [section 24] ." 

Section 29. Section 33-10-102, MCA, is amended to 

read: 

"33-10-102. Definitions. As used in this part, the 

following definitions apply: 

( 1) "Association" means the Montana insurance guaranty 

association created under 33-10-103. 

( 2} (a) 11 Covered claim'' means an unpaid claim, 

including one for unearned premiums, or a contractual 

~r~~~n extended roporting endorsement for claim~ 

reported after the expiration of the policy period which 

arises out of and is within the coverage and not in excess 

of the applicable limits of an insurance policy to which 

this part applies issued by an insurer, if such insurer 

becomes an insolvent insurer after July l, 1971, and: 

(i) the claimant or insured is a resident of this 

state at the time of the insured event~ or 

(ii) the property from which the claim arises is 

permanently located in this state. 

(b) "Covered claim" ~haii does not include any amount 

due a reinsurer, insurer, insurance pool, or underwriting 

association, as subrogation recoveries or otherwise. 

{3) ''Insolvent insurer" means an insurer: 
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(a) authorized to transact insurance in this state 

either at the time the policy was issued or when the insured 

event occurred; and 

(b) determined to be insolvent by a court of competent 

jurisdiction. 

(4) "Member insurer" means any person who: 

(a) writes any kind of insurance to which this part 

applies under 33-10-101(3), including the exchange 

reciprocal or interinsurance contracts; and 

of 

(b) 

t 5} 

is licensed to t:dnsact insurance in this state. 

"Net direct written premiums" means direct gross 

premiums written in this state on insurance policies to 

which this part applies, less return premiums thereon and 

dividends paid or credited to policyholders on such direct 

business. ''Net direct written preffiiums'' does not include 

premiums on contracts between lnsurers or reinsurers. 

(6) "Person" means any individual, corporation, 

partnership, association, or voluntary organization." 

Section 30. section 33-23-311, MCA, is amended to 

read: 

"33-23-311. Information required of professional 

liability insurers-- submission. (1) For purposes of this 

section, ''profession'' means the occupations engaged in by 

physicians, 

practical 

osteopaths, registered nurses, 1 icensed 

nurses, dentists, optometrists, podiatrists, 
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chiropractors, hospitals, attorneys, certified public 

accountants, public accountants, architects, veterinarians, 

pharmacists, and professional engineers. 

{ 2) Each insu ranee company engaged in issuing 

professional liability insurance in the state of Montana 

shall include the following information, by profession, from 

its experience in the state of Montana, in its annual 

statement to the commissioner: 

(a) the number of insureds as of December 31 of the 

calendar year next preceding; 

(b) the amount of earned premiums paid by the insureds 

during the calendar year next preceding; 

(c) the number of claims made against the insurer's 

insureds and the number of claims outstanding as of December 

31 of the ca~endar year next preceding; 

(d) the number of claims paid by the insurer during 

the calendar year next preceding and the total monetary 

amount thereof; 

(e) the number of lawsuits filed agdinst the insurer's 

insureds and the numbPr of insureds included therein during 

the calendar year nexl preceding; 

(f) the numh~r of lawsuits 

the insurer's i I"WIIf('dS which 

previously filed 

were dismissed 

against 

without 

settlement or trial a1ld the number of insureds included 

therein during the t".tlt•ndar year next p•·eceding; 
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(g) the number of lawsuits previously filed against 

the insurer's insureds which were settled without trial, the 

total monetary amount paid as settlements in such settled 

cases, and the number of insureds included therein during 

the calendar year next preceding; 

(h) the number of lawsuits against the insurer's 

insureds which went to trial during the calendar year next 

preceding and the number of such cases ending in 

following: 

(i) judgment or verdict for the plaintiff; 

(ii) judgment or verdict for the defendant; 

{iii) other; 

the 

(i) the total monetary amount paid out, in those 

lawsuits specified in subsection (h); 

(j) the total number of the insurer's insureds 

included in those lawsuits specified in subsection (h); 

(k) the number of new trials granted during the 

calendar year next preceding; 

(1) the number of lawsuits pending on appeal as of 

IJr>cember 31 of the next preceding calendar year; and 

(m) such other information and statistics as the 

commissioner considers necessary. 

(3) The commissioner shall, w±thin-69-dftys-of--req~est 

~~tober 1 of each calendar year, submit in writing to the 

appropriate licensing authority.!.._in ~~~!_.Y.. _!"eport for_!!l! the 
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data and information furnished him pursuant to this section 

relevant to the particula.r profession!... Ot' facility.L._~~~a~~; 

of ~acilities an~ shall likew_~~mak_~s~_y__ 9-vailable 

to the public __ ~_!:!e expense of the !_e~~.9_r ~t)_l~h _d_at a 

and inform~tion must be retained for at least_ ~~s. u 

NEW SECTION. Section 31. Extension ot authority. Any 

existing authority to make rules on the subject of the 

provisions of (this act) is extended to the provisions of 

[this act]. 

NEW St:CTION. Section 32. Nonseverahility 

dissolution o[ fund -- transfer to Montana insurance 

guaranty association. {l) (a) If any provision of this 

chapter, any provision of the sections listed in subsection 

(l){b}, or the application of any one of those provisions to 

any person or circumstance is held invalid by a decision of 

the Montana supreme court or the United States supreme 

court, such invalidity shall render this entire chapter 

invalid except for this section, whether or not the other 

provision5 or application of this chapter can be g1ven 

effect without the invalid provision or application. 

{b) The provisions of 25-9-401 through 25-9-405, 

25-15-202, 27-1-702, 27-1-'103, 27-2-205(2), 28-1-301 through 

28-l-303, 28-11-311, and this chapter are not severable. 

{2} (a) The assel~; and liabilities of thf~ primary pool 

of funds must be Lransferred to the Mo11tana insurance 
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guaranty association created under 33-10-103 upon 

occurrence of any of the following events: 

the 

(i) this chdpler being rendered invalid because of one 

or rnure of the ~easons set forth in subsection (l); 

(ii) the primary pool of funds not being maintained on 

an actuarially sound basis for more than 3 years from the 

time such soundness is required by [this act} and the 

probability that the primary pool of funds will be exhausted 

by the payment of all fixed and known obligations that will 

become final within 3 year~. 

(b) The liabilities of the fund, including coverage 

endorsements, constitute covered claims as defined in 

33-10-102, and the lim1t of liability of the Montana 

insurance guaranty association and any physician again~t 

whom a claim has occurred or a judgment has been rendered or 

with whom a settlement agreement has been entered into ~s 

equal to the limits of liability of the Montana insurance 

guaranty association under 33-10-lOS. 

NEW SECTION. Section 33. App1 icabi 1i ty. [This act] 

applies to all causes of action that constitute medical 

malpractice claims of any nature, whether obstetrical or 

otherwise, where the cause of action include~ one or more 

physicians who are qualified pursuant to the terms of [this 

act] and a claim for coverage exists against the patient 

assured compensation fund. Provided, however, that [section 
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22] does not affect rights and duties that matured, 

penalties that were incurred, or proceedings that were begun 

before [the effective date of this act! and that section 

applies, if at all, only to causes of action that accrue on 

or after the date of qualification of a physician under 

[this act] against whom such a cause of action accrues. 

7 NEW SECTION. Section 34. Effective date. [This act I 

8 is effective on passage and approval. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB699, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
"An Act: provl.al.ng for a Patient Assured Compensation Fund above low primary limits of. insurance, for the payment of 
medical liability claims against physicians who deliver babies; providing for the return of dollar savings to 
original capitalizers and to patients who are injured in the medical system; providing for an obstetrical advisory 
committee to make recommendations regarding obstetrical care; providing for objective guidelines for noneconomic 
damages proportionate to the severity of injury or the life expectancy of the injured party; providing for 
voluntary entry into binding arbitration for obstetrical claims without regard to negligence of the phvsician; 
providing for administration by the Montana Medical Legal Panel under the reimbursed supervision of the Department 
of Health and Environmental Sciences; providing for capitalization by a premium tax on casualtv carriers; amending 
Section 27-6-105, 27-6-602, 33-10-102, and 33-23-311, MCA; and providing an immediate effective date." 
ASSUMPTIONS: 
1. This Patient Assured Compensation Fund will be funded with a one-time 1.17% surcharge on property and 

') 
~· 

3. 
4. 

casualty insurance premiums, an annual assessment on participating physicians, and a per baby delivery 
charge on participating physicians and hospitals. 
Expenses incurred by the Department of Health and Environmental Sciences and the State Auditor's office will 
be reimbursed from the fund. There should be a zero net expenditure impact on state agencies. 
That monies assessed under the 1.17% surcharge will be collected in fiscal year ended June 30, 1989. 
The annual assessment and the per baby delivery charge on participating physicians will be an on-going 
revenue source. 

Current Biennium 
FISCAL IMPACT: FY89 

Current Proposed 
Law Law Difference 

Revenues:* $ -0- $6,291,000 $6,291,000 
Ex2endi tures: *~' $ -0- $ 1,515 $ 1,515 
Fund Im2act: 

State Special Revenue 
$ -0- $6,289,485 $6,289,485 

GET DIRECTOR 
r 
AND PROGRAM PLANNING 

DATE k~r- nm;(J/$J 
Fiscal Note for. HB699, as introduced 

_u /l._L f"Q 



Fiscal Note Request HB699, as introduced 
Form BD-15 
Page 2 

FISCAL IMPACT: 
FY90 

Current Proposed 
Law Law 

Revenues:* $ -0- $770,721 
ExEend i tures: ''* $ -0- $ 19,175 
Fund ImEact: 

State Special 
Revenue $ -0- $751,546 

Difference 
$ 770' 72.1 
$ 19,175 

$ 751,546 

Current 
Law 

$ -0-
$ -0-

$ -0-

FY91 
Proposed 

Law 
$770,721 
$ 7,175 

$763,546 

Difference 
$ 770,721 
$ 7,175 

$ 763,546 

,., The $6,291,000 is revenue from the one-time 1.17% surcharge on property and casualty insurance premiums in FY89. 
The $770,721 is revenue from the annual assessment against participating physicians and the per baby delivery 
charge against participating physicians and hospitals. Revenue from the annual assessment and the per baby 
delivery charges may increase or decrease from year to year depending upon the number of participating 
physicians. 

M<Expenses incurred by state agencies will be reimbursed from the Patient Assured Compensation Fund. FY90 expenses 
are higher due to start up administrative costs. 
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HOUSE BILL NO. 699 

APPROVED BY COMMITTEE 
ON JUDICIARY 

INTRODUCED B~ ADDY, STICKNEY, CONNELLY, BECK, HALLIGAN 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR A PATIENT 

ASSURED COMPENSATION FUND ABOVE LOW PRIMARY LIMITS OF 

INSURANCE, FOR THE PAYMENT OF MEDICAL LIABILITY CLAIMS 

AGAINST PH~SICIANS WHO DELIVER BABIES; PROVIDING FOR THE 

RETURN OF DOLLAR SAVINGS TO 6Ri6iNAb-BAPi~AbfQBRS-ANB-~B 

PATIENTS WHO ARE INJURED IN THE MEDICAL SYSTEM; PROVIDING 

FOR AN OBSTETRICAL ADVISORY COMMITTEE TO MAKE 

RECOMMENDATIONS REGARDING OBSTETRICAL CARE; PRBViBiNS--P6R 

6BJE€~iVB--6BiBBbiNBS--P9R-N6NB€6NBMfE-BAMASBS-PR6P6R~i6NA~B 

~-~HB-SBVERi~¥-6P-i~BR¥-BR--~HE--biPE--BXPBE~ANBY--BP--~HE 

iNdHRBB--PAR~¥7 PROVIDING FOR VOLUNTARY ENTRY INTO BINDING 

ARBITRATION FOR OBSTETRICAL CLAIMS WITHOUT REGARD TO 

NEGLIGENCE OF THE PHYSICIAN; PROVIDING FOR ADMINISTRATION BY 

THE MONTANA MEDICAL LEGAL PANEL UNDER THE REIMBURSED 

SUPERVISION OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL 

SCIENCES; PROVIDING FOR CAPITALIZATION BY A PHBMiBM-~AH-BN 

EASHAb~¥-eARHiERS TEMPORARY LINE OF CREDIT FROM THE GENERAL 

FUND, WITH THE ADVANCED MONEY TO BE REPAID; AMENDING 

SECTIONS 27-6-105, 27-6-602, 33-18-19~7 AND 33-23-311, MCA; 

AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

STATEMENT OF INTENT 
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A statement of intent is required for this bill because 

it delegates rulemaking authority to the department of 

health and environmental sciences. This bill is intended to 

expand the authority of the department and to authorize the 

writing and adopting of rules in accordance with the Montana 

Administrative Procedure Act to: 

(lJ qualify or disqualify physicians for participation 

in the patient assured compensation fund; and 

(2) facilitate the collection of assessments and 

charges for hospitals and participating physicians under the 

Patient Assured Compensation Act. This bill is intended to 

reimburse the department for the cost of writ1ng and 

adopting the rules. 

BE IT ENACTED B~ THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections 1 

through i6 24] may be cited as the "Patient Assured 

Compensation Act". 

NEW SECTION. Section 2. Purpose and goals. (1) The 

purpose of this legislation is to %nerease-e~e--avaiiabi%ity 

or LOWER INSURANCE COSTS FOR PHYSICIANS PB9VIDING 

obstetrical care and TO INCREASE access to that care, 

especially in rural areas of Montana, and to maintain the 

availability and accessibility of obstetrical care in urban 

areas of Montana. 

-2- HB 699 
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(2) The goals of this legislation are to: 

(a) eliminate from the insurance system any excess 

insurance money that may be collected because of complex 

insurance and legal problems related to excess reserves, 

excess profits, and the use of shared insurance data from 

states other than Montana: 

(b) require the pass through of savings to those who 

bear the cost for the Patient Assured Compensation Act, 

including the class of patients and claimants with injuries 

received in the medical system; 

(C) provide mer~-f~ll-and-fair A NO-FAULT SYSTEM OF 

compensation to claimants thaft----tke----e~rrent 

m~diea~-insttrance-}@gal--system--does--in--eases---~nvo~ving 

physieians-who-fteiiver-babies; 

tdt--provide-in-adYanee-a-reasonab~e-eale~lat~en-e£-the 

aet~a%--amounts--to--be-p8~d-in-obstetries-related-e%aims-so 

that-the-£ands-neeessary--to--pay--elaims--ea~--be--p~ope~%y 

raised--£rom--those--who--pay--£or-the-e%atms-to-ensure-tha~ 

damages-do-not-inerease-exponentially; 

tet1Ql provide a funding mechanism that is broader 

than the available base of funds from obstetricians and 

family practitioners providing obstetric care by using 

sources that have an interest in the maintenance of core 

industries in rural areas and that have benefited from 

previous civil justice reform legislation; and 
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f£t~ provide an immediate reduction in the total 

cost of coverage for medical liability insurance 

physicians who deliver babies. 

NEW SECTION. Section 3. Legislative 

legislature finds that: 

findings. 

for 

The 

(1) there has been an accelerating and substantial 

reduction in available obstetrical services in Montana, 

especially in the rural areas, and this process is likely to 

continue unless appropriate steps are taken; 

(2) the reduction in obstetrical services constitutes 

a SEVERE statewide public health AND ECONOMIC proul~m of-a 

iar~e-magnit~d~-and-a-statewide-eeonom~e-prob~em-of-a-~eve~e 

na~~r~1 

t3t--in-addit~on-to--the--dir~et--lo~~--of--obstetrieal 

serv~ees-in-rural-area~-o£-Montafta,-there-ho~e-been-and-will 

ii~e%y-eontin~e-to-be~ 

tat--broader--adverse-eeonomie-impaet~-to-the-hospital~ 

±n--those--eoma~nities7--inelHding--the--elos~re---of---some 

hospitals--with-resulting-adverse-impoet~-on-the-eommunities 

invoived,-that-fiow-£rom-a-loss-of-a-broad--ran9e--of--bae~e 

medieal--serviees--as--physicians--who-deli~er-babies-retire 

early-or-leav~-the-eommunity~ 

tbt--limitations-on--the--availability--and--aecess--to 

obstetrieal---eare---in---urban---area~,---espeeially--amo"g 

%ower-ineome-women,-bronght-abottt-by-inereased-pres~ures--o" 
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~imi~e~--reso~rees--~~-ttrba~-a~eas-£tom-women-in-rur81-arees 

who--vi~h--to--ob~ai~--rep%aeement---obstetriea%---serviees~ 

ESPECIALLY IN RURAL AREAS, TH~T MAY WELL CONTINUE UNLESS 

APPROPRIATE STEPS ARE TAKEN: 

t4t1ll the impacts referred to in stlbsection--t3t 

SUBSECTIONS (1) AND (2) are strongly associated with, among 

otner things: 

(a) substantial previous increases in the cost of 

medical liability insurance, a high level of current costs 

of medical liability insurance, and anticipated increases in 

the future cost of medical li~bility insurance to the point 

where the income from the delivery of babies does not 

justify the current or future cost of medical liability 

coverage; 

(b) substantial previous increases in the number of 

PHYSICIANS INVOLVED IN OBSTETRICAL medical liability claims 

agaiftst--phy~~eians, with an increased likelihood that each 

physician will be periodically involved in a number of legal 

claims; 

(c) inducements for early retirement, relocation to 

another area, or tne elimination or limitation of 

obstetrical services by doctors who deliver babies; 

tSti!l the medical-insurance-legal system, because of 

its unpredictability and high cost, often deprive~ CAN 

DEPRIVE the most seriously injured and the least seriously 
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injured of even their out-of-pocket economic damages or 

provides compensation for intangible damages 

disproportionate to the severity of the injury or the life 

expectancy of the injured party. 

NEW SECTION. Section 4. Definitions. As used in 

[sections 1 through i6 ~],the following definitions apply: 

(1) "Actuarially sound basis" means thAt the 

probability of insolvency of the primary pool of funds has 

been lowered to a level of risk that is prudent to accept, 

as determined by an actuary hired by the fund, who is a 

member of the American academy of actuaries or the casualty 

actuarial society. 

{2) ''Administrator'' means the administrator of the 

primary and secondary pool of funds, who is the director of 

the Montana medical legal panel provided for in 27-6-201. 

(3) 11 Board" means the Montana state board of medical 

examiners provided for in 2-15-1841. 

t4t--uaodi%y--impairmen~U--mea~s-temporary-or-permanene 

impai~ment-o~-io~~-of-bodtiy-ftl~etio~~-or-bodtiy-parts~--Th~ 

~erm--doe~--ftoe-iftelHde-othe~-impa±rment5,-ineitld±ng-btlt-not 

liMi~ed-to--mental--or--emotio~al--p~oeesses--or--beha¥io~al 

eol"'.troi~-. 

t5tl!l "Claimant., means a person claiming damages for 

injury from medical malpractice or required benefits for 

compensable injuries under [sections 1 through Z6 ~). 
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t6t ill "Commissioner •• means the commissioner of 

insurance provided for in 2-15-1903. 

t7t~ "Compensable injury'' means any physical harm, 

bodily impairment, disfigurement, or a delay in recovery, 

under [section i!4 221 that: 

(a) is associated with or connected to the birthing 

process or the rendering of obstetrical care by a physician 

qualified under the terms of [sections 1 through i!6 241; 

(b) is associated in whole or in part with medical 

intervention rather than with the condition for which the 

intervention occurred; and 

(C} is not consistent with or reasonably expected as a 

consequence of medical intervention or is a result of 

medical intervention to which the patient did not consent. 

t9t.11l "Condition'' means the general state of health 

of the patient prior to medical intervention. 

t9t1!l_ "Delay in recovery" means any undue additional 

time spent under care that is not substantially attributable 

to the condition for which medical intervention occurred and 

includes consideration of the general health of the patient. 

t:t:9till "Department" means the department of health 

and environmental sciences provided for in Title 2, chapter 

15, part 21. 

ti-i-t.uJU "Designated premium equivalent" means the 

dollar amount paid by a patient to a physician e~-d~d~eted 
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f~om-~h~-ehar~e~-ef-a-~hysieian under [section i4 ~]. 

t±~t-»Biefig~rement•-means-scare-er-adverse-ehanges--~ft 

bedi±y--appearanee-beyond-thoee-~ha~-are-medieai±y-req~ired~ 

tl3t-uEeonom~e--dama9e~~---means---these---compensatory 

damages--payeh~e--as-a-resttit-of-a-medieal-~e~pree~iee-eieim 

against-a-phys~eian-or-a-physician-and-other--partiesr--the~ 

a~e--objee~±ve~y--dete~miftable--end--ve~i£iabte-eompen~atory 

demege~1-ineitld~ng-b~t-not-l±m±ted-to-med±eai--expen~e~--eftd 

eare7--rehabiiitation--serviees,--eu~~odiai--eare,--le~~--of 

eerning~-and-earning-eapae±~y,-ioss-of--ineom~,--fttne~a%--or 

bttria±-expen~e~,-lo~s-o£-~se-of-proper~y,-cost~-of-repair-or 

rep±acement--ef--property 7 --eos~s--of--obta±n±ng--~rtb~t±t~te 

domeseie-~erviee~,-:t:oss-of-employment,-±os~-o£--b~s±ness--or 

empioyment---epport~nitie~,---anrl---any---other--objeetiveiy 

determinab±e-and-veri£iable-peettn±ary-or--monetary--dBmages~ 

t±4t1!!1 "Hospital" means a hospital as defined in 

50-5-101. 

ti-St~ "Malpractice claim'' means a malprd.ctice claim 

as defined in 27-6-103. 

ti6t!lll 11 Medical intervention'' means the rendering as 

well as the omission of any care, treatment, or services 

provided within the course of treatment administered by or 

under the control of a physician or hospital. 

tl~tJ.!!l "Montana medical legal panel" means the panel 

provided for in 27-6-104. 
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t%8t-uNo~~eonom±e--dama9esn-means-those-d~mage~-payable 

ss-a--~e~tll~--of--a--medical--malp~ae~iee--el8im--against--a 

physieian---or--a--physieian--and--othe~--pert±es--that--are 

sttbjeetiveiy-dete~m±ned-to-be--nonmonetery--or--nonpeeun±ary 

damages,--ineltldinq--but--not--l±m±ted--to--pain,-su££erin97 

ineonvenienee,-qrief 7 --physieal--impa±rment,--dis£igtlrement7 

mental--sttffering--or--angtt±shr--em~t±onal-distress,-loss-or 

soeiety-and-eompanionship,-loss-of-eonsortium,-£ear-of-loss, 

fea~-o£-±llness,--£ear--o£--injuryr--injury--to--reptttation7 

httmil±ation7 ---and---any---other---sttb;eeti~ery---dete~mirted 

nonmonetary~or-nonpee~niary-dama~e~T 

t%9t~ "Obstetrical advisory council" means an 

advisory council created pursuant to 2-15-122 by the 

department and provided for in (section re 19). 

ti!Otll.§l "Patient" means an individual who receives or 

should have received care from a physician and includes any 

person OR ENTITY having a e±atm--or--any--kind,--whether 

deriwative--or--otkerw±se7--as--a--re~~!t-o£-aireged-mediear 

maipraetiee--on--the--part--of--a--phy~ieiaft--o~--havi~9---a 

eompe~~able--injttryo--Ber±vat±ve--eiaim~-ine±Hde-bttt-are-~ot 

iimited-to-the-elaim--of--a--parent--or--parent~,--~tlarrl±an, 

trttstee,---eh±idT---reiative,---sttorney,---or---any---other 

representae±ve-of-a-patient,-±nelttd±n~-elaims--for--eeonomie 

dema~e~,-~oneeonomie-damages,-attorney-tees-or-expen~e~r-and 

aii-~imiiar-c%aims RIGHT OF ACTION UNDER 27-1-501. 
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tZltilll "Patient assured compensation fund" or "fund" 

means the fund created under [section 5] and comprised of a 

primary pool of funds and a secondary pool of funds. 

t i! i!t - 11 Phy s icai-har-m" -m.ee: l"l~ -a -wottr'tdr- t !"1. £ ee t -ten-,-- d i: 9ea.!!e ,

Of"-deatho 

ti3ti...!.!l 11 Physicia.n" means a physician as defined in 

27-6-103. 

t~4tl.!21 "Primary pool of funds" means that separate 

and segregated portion of the fund established for the 

payment of claims, expenses, and other allowed and required 

expenditures pursuant to (sections 1 through i6 I·IJ, except 

for money payable from the secondary pool of funds. 

tZSt@l 11 Representative" means the spou~e, parent, 

guardian, trustee, attorney, or other legal agent of the 

patient. 

t%6til.!l "Secondary pool of funds" means thdt s~parate 

and segregated portion of the fund established for the 

payment of compensation, expenses, and other allowed and 

required expenditures pursuant to (section i!-4 ..?_?_]. 

ti!?t~ "Surplus" means the excess of total assets 

minus liabilities of the primary pool of funds as defined by 

standard accounting practices for insurance carriers. 

NEW SECTION. Section 5. ~~ FUND CREATED 

attachment to department deposit and investment. 

There is a patient assured compensation fund. Money for 

( 1 ) 

the 
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fund collected and received pursuant to [sections 1 through 

i6 24] is to be used exclusively for the purposes stated in 

[sections 1 through i6 I!l· 

(2) The fund is attached to the department for 

administrative purposes only, pursuant to 2-15-121, except 

as otherwise provided in [sections 1 through i6 I!1- The 

department may promulgate rules and regulations implementing 

[sections 1 through i6 24]. 

(3) The primary and secondary pool of funds and any 

income from those funds must be held in trust. The funds 

must be deposited in segregated accounts lone for the 

primary pool of funds and one for the secondary pool of 

funds), invested, and reinvested by the department AS A 

FIDUCIARY, pursuant to law. The fund may not become a part 

of or revert to the general fund of the state. 

NEW SECTION. Section 6. Reimburseaent to ~~~~~ 

DEPARTMENTS. The department AND THE DEPARTMENT OF INSURANCE 

must be reimbursed from the primary pool of 

expenses incurred in the administration 

through i6 I!l· 

funds for any 

of [sections 1 

NEW SECTION. Section 7. Capitalization and 

aaintenance of priaary pool of funds and secondary pool of 

funds -- surcharge. (1} To capitalize the primary pool of 

funds and the secondary pool of funds, there is ievied-and 

eollee~~d-on-all-~nsttrane@-edrr~~rs-euthoriz~d-to-wr~t~--and 
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~ngaged--in--writing-easualty-insuranee-purettant-to-33-~-~96 

in-this-etete-during-198~-and-engaged--~n--wr~ting--easttalty 

±nsuranee--as--e£--Beeember--3~T-!988t-a-one-time-refttndable 

sttreharge-in-the-£orm-o£-a-i.i~%-~remittm-tax-~ureharge-besed 

on-1987-earrier-annual-reports-mede-pttrsuant-to-33-i-Tas.--A 

totai--o~-$1997999-o£-the-sureharge-forms-the-eap±talization 

e£-the-seeondary-peo%--o£--£Hftd~--a~d--th~--ba±a~ee--of--the 

s~reharge--~orm~--the--eapite}izat±oft-o£-the-pr±mary-pool-of 

£~nd~o-I£-the-~tt ehar9~s-pro¥ided-for-in--thi~--seetion--are 

refttnded 7--the--reftt~d-mttst-be-made-±n-the-method-and-man~er 

~rovided-for-!"-tseetion-i9f• A LOAN OF $6,300,000 FHOM __ _!HE 

STATE GENERAL FUND TO THE PRIMARY POOL OF FUNDS i'~D_A_LOAN 

OF $100,000 FROM THE STATE GENERAL FUND TO THE_2<-:CONOARY 

POOL OF FUNDS. THE LOANS ARE NOT APPROPRIATIONS AND MUST BE 

REPAID UNDER [SECTION 10], WITHOUT INTEREST. 

12) Except as otherwise provided in this section, the 

primary--peo}--of-fttnde-i~-£ttiiy-nonasseesabie PARTICIPATING 

PHYSICIANS ARE NOT SUBJECT TO ASSESSMENT. In order to 

maintain the primary pool of funds, the following annual 

surcharges must be levied against physicians qualified under 

[section i6 lSI: 

(a) (i) for coverage from the primary pool of funds 

from $100,000 per occurrence and $300,000 in the annual 

aggregate up to $1 million per occurrence and $3 million in 

the annual aggregate for all claims made during the policy 

-12- HB 699 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

period of 

insurance 

the qualifying physician's primary 

required by [sections 1 through 

HB 0699/02 

policy 

~6 24] 

of 

and 

pursuant to that primary policy, as to physicians insured 

for purposes of at least some obstetrical privileges with an 

insurer authorized under [sections 1 through %6 241~ 

tAt--as--a--£ami~y-prae~itiener;-~n-ann~a~-~tlreharge-oE 

$6,3137 

tBt--as--an--obstetrieia~,--a~--anntial---s~rehar~e---of 

$13,141, AN ANNUAL SURCHARGE THAT WILL KEEP THE PRIMARY POOL 

OF FUNDS ACTUARIALLY SOUND. THE STATUTORY LIMITATIONS AND 

REQUIREMENTS ON RATE CHANGES BY PRIMARY MEDICAL MALPRACTICE 

CARRIERS APPLY TO THE DETERMINATION OF SURCHARGES; 

(ii) an annual surcharge, separately and additionally 

paid by any professional service corporation, partnership, 

or other business entity and its employees desiring to 

qualify as physicians under [sections 1 through %6 24] in 

the same manner as charges are levied by the carrier 

providing primary coverage, at a rate to be determined by 

the actuary hired by the administrator; 

(b) for each physician subject to the terms of 

[sections 1 through %6 l!] who, after January 1, 1990, has 

an adverse ruling as to any medical malpractice claim by the 

Montana medical legal panel or a judgment or settlement as 

to a claim in excess of $25,000 and less than $50,000, the 

one-time sum of $500 because of the claim. If the amount of 
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the judgment or settlement as to the claim is $50,000 or 

more, the one-time sum of $1,000 because of the claim. Any 

insurer required to report to the board pursuant to 37-3-402 

shall also provide the report to the administrator and shall 

include in the report the amount of each settlement or 

judgment for each physician for whom a report is made. The 

certificate of authority of the insurer must be suspended by 

the commissioner pursuant to 33-2-119 if the reports are not 

provided to the administrator as required by 37-3-402 or 

within a reasonable time thereafter. 

(c) after January 1, 1990, $5 from each physician 

subject to the provisions of [sections 1 through 26 2-1) for 

each baby delivered by that physician and $5 from each 

hospital for each baby delivered at the hospital. As a basis 

for the surcharge, by January 31, 1991, and on January 31 

each year thereafter, each physician and each hospital shall 

report to the administrator the number of babies delivered 

by them during the preceding calendar year. 

t3t--Be~t~~i~~-wi~h-~he--£irs~--year--of--operation--o£ 

fseeeions---Y---~h~ough---26t,--tne--ann~~l--~ttreh8r9e~--£or 

phy~ieift~3-provided-for-in-~tibseetion-t2ttat-are-~nbjeet--to 

a~fttlal---adju~~men~---by---the---adm±n±s~rator 7 --based--upo~ 

reqHirement~-for-the-aetnaria~-Sotindnes~-of-the-pr±mary-pooi 

or-runds,-tinder-the--5ame--%±m±ta~±on~--8"d~-with--the--same 

requireme"t3--a~--a--rate--e~e"ge--u"rler~eken-by-the-pr~ma~y 
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for physicians 

collected by the 

Montana medical legal panel pursuant to 27-6-206 or within 

30 days of [the effective date of this act], whichever 

occurs later. Beginning in 1990 and in each year thereafter, 

all subsequent annual surcharges for physicians provided for 

in this section and beginning in 1991, all surcharges 

provided for physicians in subsection (2)(b) and for 

physicians and hospitals in subsection (2)(c) must be 

collected by the Montana medical legal panel pursuant to 

27-6-206. All collections must be remitted to the 

department within 14 days of receipt. 

t5t--Th~--o"~-tiMe--re£andabi~--sHrehar~e~-!or-easa~lty 

i"sarance-carri~rs-previded-for--in--tht~--~~etton--m~st--be 

eeiieeted--by-the-eemmissioner-on-Mareh-lr-19897-pttrsuant-to 

33-i-165-wtthoHt-deferrai-or-instaiiment-er-w~thin--39--days 

o£-tthe-e££eetive-d8te-ot-this-aett,-whiehever-oceurs-ieter• 

~he--sureharge--most--be--remitted--to-the-department-by-the 

eommissioner-witk~n-i4-days-or-reeeiptr-and-i£-the-sureharge 

is--not--ttmely--paid--as--provided--in--this--section,--the 

eertifieate-of-authority-o£-the-ins~rer-must-be-saspended-by 

the-eommissioner-parsaant-to-33-i-119-until-the-sareharge-is 

paid7 

t6tl!l The secondary pool of funds must be maintained 
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solely through the surcharges on physicians and hospitals 

pursuant to subsections (2)(b) and (2)(c), distribution from 

excess surplus pursuant to [section 10], the collection of 

designated premium equivalents pursuant to [section ~4 22}, 

and the revenues from any other source dedicated to the 

purposes of the secondary pool of funds. 

NEW SECTION. Section 8. Actuarial soundness of 

primary pool of funds. (1) The fund's primary pool of funds 

must be maintained on an actuarially sound basis and may not 

become operational until a statement is prepared by an 

actuary, hired by the administrator, who is a member of the 

American academy of actuaries or the casualty actuarial 

society certifying that the primary pool of funds is 

expected to be actuarially sound. 

(2) If the primary pool of funds would at any time be 

rendered insolvent by payment of all fixed and known 

obligations that will become final within 2 years from that 

time, the amount of future noneconomic damages payable 

within that calendar year must be prorated among existing 

claimants at the time of the determination in a manner 

sufficient to eliminate or reduce the insolvent circumstance 

to the extent possible. Any amount due and unpaid at the end 

of the 2-year period must be paid in the following 1-year 

period, WITH INTEREST AT THE J~DGMENT RATE_ FROM THE TIME OF 

DEFERRAL UNTIL PAYMENT, and must be paid before the 
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obligations FOR ADMINISTRATION OF THE PRIMARY POOL AND FOR 

NONECONOMIC DAMAGES that become final during that 

be paid. THE ADMINISTRATOR SHALL INCREASE 

SURCHARGE FOR THE PRIMARY POOL IN ORDER TO 

year may 

THE ANNUAL 

ENSURE THAT 

PRORATION OF NONECONOMIC DAMAGES DOES NOT OCCUR FOR MORE 

THAN 3 YEARS. 

NEW SECTION. Section 9. Staff. The administrator, 

using money from the fund as considered necessary, 

appropriate, or desirable by the department, may purchase 

the services of persons, firms, and corporations to aid in 

protecting the fund against claims, fully administering 

[sections 1 through i6 £!], determining the actuarial 

soundness of the primary pool of funds, and determining the 

return of savings to persons and entities paying any portion 

of the original capitalization of the primary pool of funds 7 

es---we%r---8~--ro~--makift9--reeommendation~--to--s~beeqtlen~ 

regiel8eiv~-s~ssions. 

NEW SECTION. Section 10. Return of savings. (1) On 

July 1, 1993, and on July 1 of each year thereafter, if the 

primary pool of funds is actuarially sound, all surplus in 

the primary pool of funds in excess of $1 million over the 

sum of the amount necessary to make that fund actuarially 

sound aftd-efte-amo~n~-of-ehe-origifta%-aftftU8l-stt~eha~g~-see-by 

tseee~ofts--l--ehrough--i6t--~imes--the--nttmber--of-q~alified 

physieians must be distributed equally among BETWEEN: 
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(a} ehe-easttalty--ins~rance--earrie~s--who--~ave--paid 

e~reharges--into--the--primary--pool--of-ftl~ds,-pro-rata-and 

proportionate-to-their-orig±nal--eontribtl~io~e THE GENERAL 

FUND, ASRE_E'AYMP.NT OF AMOUNTS WITHDRAWN UNDER THE TEMPORAI~~. 

LINE OF CREDIT, until such contribtttion~ AMO~~~? have been 

repaid; and 

(b) the secondary pool of funds. 

(2) The administrator, upon receipt of 

contributions pursuant to (sections 1 through ~6 I±l, 

capital 

shall 

issue the person or entity paying the capital contribution a 

certificate representing the contribution and contcti!liilg the 

terms of repayment, if any. The collection c.t cctpital 

contributions or the prospects of a return of sav1ngs may 

not be considered to be an unregistered investment contract 

or otherwise require registration as a security under the 

securities laws of Montana. 

NEW SECTION. Section 11. Reinsurance authority. The 

fund has-~he-pewe~-to SHALL negotiate for, contract for, and 

purchase reinsurance7 --~tlbjeet--to--the--eo~troi---o£---the 

l."le!:"Jar"tment. 

NEW .~ECTION. Section 12. Claims for payment. Except 

as otherwise provided in [sections 8(2) and ~4 221~ 

titL claims for payment from the primary or secondary 

pool of funds that become final dttring-the-£ir~t-6-me~~hs-o£ 

the--calendar--year--mtt~t-be-eomp~~ed-on-dttne-39-and-mtl~t-be 
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paid-fte-iaeer-thaft-the-feiiewiftg-a~ly-157-aftd 

tit--e%aims-fer-paymeft~-£~om-the-primary--or--seeondary 

peei--ef-f~nds-that-beeeme-fiftal-d~riftg-ehe-iase-6-months-ef 

the-e8ieft~ar-year-must-be-eompu~ed-on-Beeember-3i--aftd--must 

be--paid-fte-later-than-the-feiiewing-aen~ary-iS MUST BE PAID 

WITHIN 30 DAYS. 

NEW SECTION. Section 13. Claims against fund 

procedure. (1) The department shall issue a warrant in the 

amount of each claim, in the manner required for payment 

under [sections 1 through %6 ~], submitted to it against 

the p<ima<y OR SECONDARY pool of funds on a~ne--30--and 

Beeember--31--ef--eaeh--year THE FIRST DAY OF THE FOLLOWING 

MONTH. 

(2) ~he-eftiy-elaim-agaiftst A PAYMENT FROM the p<ima<y 

pool of funds m~st ~ be MADE ONLY UPON a voucher or other 

appropriate request by the administrator, submitted along 

with: 

(a) a certified copy of a final judgment against the 

fund; or 

(b) a duplicate original of a settlement entered into 

by the administrator on behalf of the primary pool of funds 

involving a physician qualified under the terms of [sections 

1 th<ough %6 ~). 

(3) ~he--only--claim--against A PAYMENT FROM the 

secondary pool of funds MH~t MAY be MADE ONLY UPON a voucher 
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or other appropriate request by the administrator, submitted 

along with: 

(a) a ce<tified copy of a final judgment OR AWARD of 

entitlement to the benefits of [section ~4 22]; or 

(b) a ee~t±£±ed-eepy-o£-a-settlemeftt-fo~-the--befte£its 

ef--tseetioft-i4t-approved-by-the-Mentana-med±eal-legal-panel 

DUPLICATE ORIGINAL OF A SETTLEMENT ENTERED INTO BY THE 

ADMINISTRATOR ON BEHALF OF THE SECONDARY POOL OF FUNDS. 

NEW SECTION. Section 14. Payment from p<ima<y pool of 

funds after exhaustion of insurance coverage excess 

claims procedure. (1) If a physician qualif_;,_f'>d under 

[sections 1 through ~6 I!J or his insurer a~ UNDER ~~~RANCE 

required by {section i6 15] has agreed to settle liability 

on a claim by payment of its policy limits and the claimant 

is demanding an amount in excess of the policy limits or if 

the annual aggregate under the insurance for the physician 

has been paid by or on behalf of the physician, the claimant 

shall notify the administrator in-the-meH"er-prov±ded-ift 

sHb~eetion-tit-end-reee±ve-e-rep~y-£rom-the-edmtnistrator-es 

a-eondition-preeede"t-to-reeovery-£~em-the-prime~y--poo~--o~ 

fttnds. 

(2) The claimant shall provide the administrator in 

writing7-poe~age-prepaie-by--eert±£ied--mail, a short and 

plain statement of the nature of the claim and the 

additional amount for which the claimant will settle. ~"e 
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etatement--must--±ne~~d~7--e@parately--stated;--the--amo~nts 

previo~siy-paid-and-the--additienal--amottftte--demanded--with 

~espeet--te--the--damages--as--a-whoie-without-re9ard-to-any 

previoue-payment.--The-statement-mtt~t-aieo-ineittde~ 

tat--the-amount-e£-eny-past--damage~,--itemized--as--to 

eeonomic-and-noneeonemie-damages;-and 

th7--any-£tttttre-damages-and-the-periods-over-which-they 

wiii--aeerue,--on-an-annttai-basis,-Eor-each-of-the-foilovinq 

types~ 

tit--medieai-and-other-eosts-o£-health-eare; 

t±it-other-economie-ioss;-and 

tiiit-noneeonomie-iosso 

t3t--The-eaiettlation-of-£tttttre-damage~-n~rler-sttbseetio~ 

t~t-mttst-be-ba~ed-oft-tfte-eosts-a~d-iosses-dttring-the--pe~iod 

o£--time--~he--eiaimant--wi±±-~ttstain-tho~e-eosts-8nd-losses 

an±ess-8-elaim-o~-wron9£a%-death-is--±nvo%vedT--Tn--wrong£ni 

dea~h--elaims,--£atttre--da~aqes--must-be-ba~ed-on-the-±osses 

dttring-the-period-o£-time-the-±nja~ed-parey-wott±d-have-iived 

bnt-£or-the-±n;ary-apon-wh±eh-the-el8im-is--based,--and--the 

elaimed--£a~are--dama9es-mast-be-e~pressed-in-earrent-vaiae~ 

w±thoat-regard-to-fatare-ehanges-in--the--earnin~--power--or 

parehasing-power-oE-the-dollar. 

t4t--i£--a-e±aim-e£-vrong£ai-death-is-not-involved,-the 

statement--ander--sabseetion--tit--mast--state--the--elaimed 

severity--of-the-injary-and-whe~her-the-injary-is-±imi~ed-to 
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mental-or-emotional-harm-or-involves-physieal-harme--ff--the 

inja~y--involve~--phy8ieal--harm7 --the--ela~~ant-~haii-~tate 

w~etne~-the-phy~iea%--harm--inelude~--bodiiy--impairme~~--or 

dis£igarement. 

tSt--~he--stetemen~--ttnder--8~b~eetion--t~t--mtlst--al~o 

spee~£y-whet-pereentage-o£-the-elaimed-damage~--ere--alleged 

to--be--the--responsibility-of-eaeh-phy~ieian-again~t-whom-a 

eiaim-i8-madee 

t6t--T£r-wi~hin-39-rlays-after-reeei~t-o£-the-statement 7 

the-admin±st~ato~-has-not-aeeepted-the-offer--o£--~ettiement 

in--writing,-the-elaimant-may-proeeed-w±th-any-e+~~m a9ain~t 

the-physie~an.-~he-patient-assured-eompensati~n-ftl~d mtl~t-be 

named-as-a-neee~~ary--and--proper--party--in--any--state--or 

federal--eotlrt--proeeeding--£or-a!i-eauses-of-ae~±on-arisin~ 

after-tthe-ef£eet~ve-date-o£-th±~-eet+• 

tTt--tat-~he-~tatute-of-l±m±tattens-w±th-respeet-to-any 

medieal-malpreetiee--elaim--aga±nst--a--qualified--physieian 

~nder--tseetions--l--through-~6+-i~-toiled-by-the-deposit-in 

the-Hnited-Stotes-mail--of--the--wr±e±~g--~eqai~ed--by--thi~ 

see~ion--and--does--not-be9in-eo-rtl~-a9ain-tlnt±~-th~-~~eate~ 

of~ 

tit--39-day~-after-mail±ng;-or 

tiit-~he-rtlnning-o£-tke--applieable--iimitation--period 

~nder-21-6-1927 

tbt--The-time-period-of-eol±±ng-is-not-eompnt~d-a~-pa~t 
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ef-ehe-pe~ied-wi~hin-whieh-the-aeeien-may-b~-bro~~ht• 

NBW-SE€Tf9N.--~teR-1~--e~seha~~--e~--ebfi~a~~~-~~ 

pay-amount-trom-r~nde.--~he-obtigation-to-pay-an-amonnt-~rom 

the-primary-or-seeendary-peo%-o£-f~nds--may--be--disehergedT 

oniess-otherwise-req~ired-or-perm±tted-by-law,-throogh~ 

tlt--payment-in-one-inmp-sttm-£or-aeertied-damages; 

tit--an--agreement-reqo~ring-periodie-payments-from-the 

primary-or-seeondary-pooi-of-fttnds-over-a-period--o£--years; 

t3t--<he---pttreha~e---ef--an--anncity--payable--to--the 

elaimant,--with--the--administrator--having--the--power---to 

eontraet-with-those-insorers-permitted-onder-%5-9-493t4t;-or 

t4t--any---eomb~ne~ien---of---th~---paym~~t---pian~--±n 

sttb~eetions-tlt-throttgh-t3tT 

NEW SECTION. Section 15. Qualifications for 

physician. (1) In order to become and remain qualified under 

the provisions of [sections 1 through i6 24], in addition to 

the procedures established by the department for regulation 

of application for qualification, a physician must: 

(a) pay all surcharges required by [sections 1 through 

Z6 24] in a timely manner: 

(b) at the time of qualification, irrevocably agree in 

writing to be bound by the results of any arbitration 

provided for in [section i4 22); 

(c) (i) if acting as an individual physician, be 

insured and continue to be insured by an authorized insurer 

-23- HB 699 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0699/02 

under a valid and collectible policy of medical liability 

insurance in at least the amounts required by subsection 

(2), for purposes of at least some obstetrical privileges as 

an obstetrician or as a family practitioner; or 

(ii) if a member of a professional service corporation, 

partnership, or other business entity desiring to qualify as 

a physician, ftave--one-or-mor~ BE A MEMBER OF ONE THAT HAS 

MORE THAN 50\ OF THE members of the business entity insured 

as an obstetrician or as a family practitioner with some 

obstetrical privileges; 

(d) establish proof of qualifying coverage for lower 

limits and proof of specialty. 

(2) Proof under subsection {1} may be established by 

the physician's insurance carrier annually filing with the 

administrator proof that the physician is insured by a 

policy of malpractice liability insurance in the amount of 

at least $100,000 per occurrence and $300,000 in the annual 

aggregate for all claims made during the policy period, 

along with the specialty under which such policy was issued. 

Any--tn~~rer--offer~ng-~~eh-a-poiiey-mBy-o££er-a-por~ey-y~~k 

ded~etible-option~-of-~p-~o--one-ftaif--o£--the--i±m±t3o The 

administrator may require a professional corporation seeking 

to qualify to provide information necessary to determine if 

the corporation is eligible as a physician. 

NEW SECTION. Section 16. t"ailure of physician to 
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qualify for change of coverage -- limits of liability of 

fund -- rights and duties of physician. (1) A physician who 

fails to qualify under (sections 1 through ~6 ~) or who 

becomes disqualified is not covered by the provisions of 

(sections 1 through ~6 24) after the date of 

disqualification and is subject to liability under the law 

without regard to the provisions of (sections 1 through ~6 

~], EXCEPT FOR CLAIMS MADE WHILE THE PHYSICIAN WAS 

QUALIFIED. If a physician does not qualify, the claimant's 

remedy will not be affected by the terms and provisions of 

[sections 1 through %6 24]. The primary pool of funds is not 

liable for any amounts up to the limits of qualifying 

coverage of a physician established in {section !6 15). The 

secondary pool of funds is liable only up to the amounts 

contained in that fund in the manner provided in [section ~4 

~). 

(2) Within 14 business days of receipt of the 

information required for qualification of a physician, the 

administrator shall notify the physician whether the 

physician is qualified, and if so, the date he became 

qualified. 

(3) The primary pool of funds is not liable for any 

amounts until the limits of the qualifying coverage for 

lower limits of the physician have been paid or are payable 

and then only above those limits of coverage. The maximum 

-25- HB 699 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

HB 0699/02 

liability of the primary pool of funds is $1 million per 

occurrence and $3 million in the annual aggregate ~-TO EACH 

QUALIPIED PHYSICIAN for all claims made during the policy 

period of the coverage for lower limits. The claimant's 

remedy for amounts over the limits of the primary pool of 

funds are not affected by the terms and provisions of 

[sections l through i6 24], except as otherwise provided. 

(4) Except as otherwise provided in [section? 1 

through ~6 24J, the rights and duties of a physician 

qualifying under {sections l through i6 ~~J, including but 

not limited to the nature, extent, and limits of coverage of 

the primary pool of funds, are the same as the rigr,ts and 

duties of that physician under his qualifying coverage for 

lower limits, including but not limited to all exceptions, 

exclusions, and endorsements to the lower limits of 

coverage~ 

(5) Failure to maintain levels of coverage required 

under this section or nonrenewal, cancellation, or the 

elimination of obstetrical coverage for lower limits of 

coverage eon~titute CONSTITUTES disqualification of the 

physician under the terms of (sections l through 26 ~] when 

the changes become effective with respect to t~e lower 

limits of coverage, if at all. The carrier providing lower 

limits of coverage shall promptly notify the administrator 

of changes in coverage pertinent to this section in the same 
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manner as required of notice to insureds. 

t6t--Notwithseandin~-any-other-provi~ien-o£-tseetions-l 

thro~gh--Z6t7--i£--eft~-administrator-determin~s-thatr-due-te 

the-n~mher-and-doilar-e~pos~re-o£--elaims--£iled--aga±nst--a 

physieian--q~ali£ied--under--fseetions--l--thro~gh--i6f,-the 

phyateian-presents-a-maeerial--risk--o£--signi£ieant--f~ture 

iiabili~y--to--the--£und,--the--administrator-is-authorized, 

a£ter-notiee-and-an-opportunity-£or--hearingr--to--terminate 

the--iiabiiity--of--the--rund--for--all--elaims--against-the 

physieittft"r 

t~t~ Except as otherwise provided in (sections 1 

through %6 24], Title 33 has no application to (sections 1 

through %6 ~].The following provisions of Title 33 apply 

to [sections l through %6 24]: 33-15-411; 33-15-504; 

33-15-1101 through 33-15-1121; Title 33, chapter 18; Title 

33, chapter 19; 33-23-301; and 33-23-302. 

NEW SECTION. Section 17. Adequate defense of fund -

notification as to reserves. The administrator may provide 

for the defense of the primary and secondary pool of funds 

against a claimant's claim a~d-may-appeal-a--;tldgme~t--whieh 

affee~s---the--£und~. The physician or his insurer for 

qualifying coverage for lower limits shall provide an 

adequate defense to the claim and is in a fiduciary 

relationship with the primary or secondary pool of funds 

with respect to any claim. Any carrier representing a 
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physician subject to (sections l through %6 24] shall 

immediately notify the administrator of any case upon which 

it has placed a reserve of $50,000 or more. 

NEW SECTION. Section 18. Primary pool of funds not 

liable for punitive damages. The primary pool of funds is 

not liable for punitive or exemplary damages of any kind. 

This section does not relieve the liability of a physician 

for punitive or exemplary damages. 

NEW SECTION. Section 19. Appointment and 

recommendations of obstetrical advisory council. (1} The 

department shall appoint an obstetrical advisory council, 

subject to the approval of the governor, composed of seven 

people, £ive FOUR of whom must be physicians qualified under 

(sections l through r6 24]. ~he EXPENSES FOR TRAVEL AND 

LODGING AND THE ADMINISTRATION OF THE council must be funded 

from the primary pool of funds, and members must be 

appointed for 4-year terms. A vacancy must be filled for the 

unexpired portion of the term in the same manner as the 

original appointment. 

(2) The council shall make recommendations regarding: 

(a} prenatal and postnatal care, including but not 

limited to better access to comprehensive obstetrical 

services, improved professional competency, and peer review 

and quality assurance in connection with prenatal care, 

labor, delivery, inunediate care of the nPwborn, and care of 
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the postpartum woman; 

(b) risk prevention and other quality of care; 

(c) designated compensable events, fo~ which 

compensation should in all instances be paid, to be included 

in [section ~4 22]; 

(d) economic and noneconomic damage schedules which 

should be included in [sections l through %6 24]; and 

(e) the proper implementation or correction of 

(sections 1 through i6 I!l as the council considers 

appropriate, pursuant to guidelines provided by the 

administrator. 

NEW SECTION. Section 20. Disciplinary action against 

physicians. After [the effective date of this act], upon the 

receipt by the board of information from the reports 

required by 33-23-311(3), 37-3-402, this section, or any 

other source that a physician has had three or more medical 

malpractice claims where a Montana medical legal panel 

result was adverse or indemnity has been paid or is payable 

in excess of the amount of $10,000 for each claim within the 

previous 5-year period, the board shall investigate the 

occurrences upon which the claims were based. The board 

shall determine if action by the board against the physician 

is warranted UNDER 37-3-323 THROUGH 37-3-328 AND MAY TAKE 

ACTION UNDER THOSE SECTIONS. In 1995 and annually 

thereafter, the board shall publish a summary of action 
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taken or not taken on claims pursuant to this section. The 

summary may not identify individual physicians. The summary 

is in addition to any other requirements of the law and may 

not limit the obligations otherwise required by law. 

NEW-SE€~IeN.--Sec~+en-22,--p~ea~etab~r~ty--o~--dama9e~. 

fn--a--~~ie~--*ft--di~t~ie~--eo~rt-e£-a~y-mediea~-maipreetiee 

aet±eft-fer-demage~-£or-±ft!tlry-not-±fte~ud±n9--wrongftll--deeth 

where--the--pat±ent--asstlred-eompeft~ee±on-£~~0-i~-a-party-to 

the-aetion,-the-eottrt-~hall~ 

tit--~po~-proper-mo~ion--af--any--party--~tl~~eqtl~nt--~o 

verdie~--a~d--befo~e--entry--of--jud9ment,--review--an-eward 

a9ainst-any--party--for--noneeonom±e--dama9e~--to·--6~term±ne 

whe~her--the--award--i~-e~eariy-exee~~ive-or-±nadeq~ateo--f£ 

the-award-±~-not-in-~~b~tane±ai-aeeord-w±th-e--proper--award 

o£--damages-a£~er-eon~±derin9-the-£aceors-in-~tlbseetio~-t~tr 

the-eotlrt-shall,-ect±n9-with-ea~tieft-and-disereeion,--modi£y 

the--award--in--a--manner--rea~onab~y--eon~istent--with-that 

~ubseetieft,-~n~e~s-there-i~-e~ear--and--eonv±ne±ng--evidenee 

~hat--the--ifttere~t--o£--j~~t±ee--wotlid-not-be-~e~ved-by-the 

mod±f±eat±ofto-~he-eotlrt-~hali-9ive--wr±eten--rea~ens--£or--a 

modif±eation--er--reftt~a;--to-modifyo-!£-the-perty-adverseiy 

a££eeted-by-any-modi£±eaeion-objeet~,-the-eotlrt-~httll--order 

a--new--triai--on--tne--i~stle--o£--noneeonomie-dama9es-oniyo 

Beonomie-damages-awarded--and--the--fBet--oE--riab~Tity--a~e 

admi~~ib~e--ae-~he-~ew-t~~a%7 -btte-f8et~eT-matter~-perea±nin~ 
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~o-i%abiliey-a~e-net-admissible. 

t~t--in---determining---whether---an---awe~d---reqtlfre~ 

mod~~iea~ien-~nder-s~bseetion-t~t,-consid~r~ 

tat--vhether--the--ame~nt--awarded-indiea~es-prej~dtee, 

passion,-or-eorrttptien-on-the-part-of-the-trier-oE-£aet; 

tbt--wh~th~•-~t-e±~a•ly-app~a•s-that-th~-t•ier-of--faet 

ignored--the--evidenee-in-reaehing-a-verdiet-or-miseonee~ved 

the-merits-of-the-ease-as-to-damaqes-reeovereble; 

tet--whether-the-trier-of-faet-took--improper--elements 

of--damages-into-aeeottnt-or-arrived-at-the-amount-of-damages 

by-speculation-end-eon;eeture; 

tdt--vhether-the-award-is--reasonably--related--to--~he 

damages--proved--eftd--the--i~;~ry--~~ttered--pttrs~ant-to-tfte 

9~idelines-tn-ettbeeetien-t3t;-and 

tet--vhether-the-eward-is-s~pported-by-the-evidenee-aftd 

cottld-be-addtteed-in-a-%e~iea%-manner-by-reasonable--peraons. 

t3t--ttee---the---g~ide~ines---in---this--eHbeeetio~--ift 

determining-whether-to--modify--an--award--when--considering 

sHbseetion--t~ttdt•-Neneeonomic-damages-are-not-proportional 

to-the-tn;Hry-reeeiyed-it-they-exeeed-the-greater-o£~ 

tat--weekiy--wage--eompeneation--bene~ite--ae--eomp~ted 

p~rettan~-to-39-7i-T9!-times-the-li£e-expeetaney-in-weeke;-or 

tbt--th~--mttlt~pl~--of--e~onomie-damag~s-awarded-by-the 

;Hry7-~H~eHant-to-the-severity-o£-the-in;Hry--ae--determined 

by--th.-£~nder-ot-faet-as-properly-ehown-by-the-evidenee-£or 
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pttrposes-o£-eaienlation,-ae-£ollows~ 

tit--£or-mental-or-emotional-harm-only~-9o5--times--tfte 

emount--ot--eeonomic--damagee--or--$1--milli~nr-wh±ehever-ie 

~reater; 

ti±t-tor-physieal-harm--w±thottt--bod±ry--impai~ment--or 

d±sEi9nrement~--an--amoHnt--eqtlai--to-the-amottn~-o£-eeonomie 

dama~es-or-$i-m±llionr-wh±ehever-±~-~reater; 

t~~~t-for-bodily-impa~rment-or-d~s~~g~rement~-1·5-times 

the-amount-o£-eeonomie-dama~ee-or-$3-mil±ion,--wh~ehever--is 

~reatero 

NEW SECTION. Section 21. Contractual right to 

extended reporting endorsements -- prior acts coverage. {1) 

Each physician qualified under [sections 1 through ~6 24] 

has the contractual right, on the same terms and conditions 

as that physician has under the qualifying lower limits of 

coverage, if any, to obtain an extended reporting 

endorsement for coverage by the primary pool of funds for 

claims for medical malpractice that occur during the time a 

physician was qualified under [sections 1 through Z6 ~] but 

that are reported after the physician ceases to be 

qualified. 

(2) The cost of the purchase of an extended reporting 

endorsement paid by the physician to the fund is equal to a 

multiple of the current annual surcharge under [section 7]. 

The multiple is the lesser of the multiple being charged 
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under the qualifying lower limits of coverage at that time 

or the multiple determined by the fund's actuary. 

(3) Prior acts and omissions coverage, provided to the 

qualified physician upon qualification for coverage by the 

primary pool of funds for claims that have occurred but have 

not been made, must be provided only as to claims that are 

also covered under the terms of a valid and collectible 

primary policy of insurance coverage carried by the 

physician, qualified as required by [sections 1 through 26 

I!) and any endorsements to the policy. Prior acts and 

omissions coverage from the fund is subject to the following 

exclusions and limitations in addition to those contained in 

[sections 1 through i6 24): 

{a) The fund may not provide coverage for any 

liability to any qualified physician with respect to: 

(i) any claim made against a physician qualified under 

(sections 1 through i6 24] at any time prior to the date of 

qualification, regardless of whether or not the claim has 

been reported to any liability insurer; or 

( ii) any 

physician of 

potential 

which any 

claim against any qualified 

physician is aware or reasonably 

should have been aware as of the date of qualification, 

regardless of whether or not the claim has yet been made or 

reported to any liability insurer. For purposes of this 

subsection, a potential claim includes but is not limited to 
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instances where any insured has received an oral or written 

communication from a legal representative of a patient or a 

request by or on behalf of a patient for copies of medical 

records under circumstances reasonably indicative of a 

potential claim. 

(b) The limits of liability of the fund for prior acts 

claims is the lesser of the limits of liability of the 

primary pool of funds under [sections 1 through ~6 24] or 

the limits of liability of any valid and collectible 

liability insurance carried by the qualified physician prior 

to qualification-

NEW SECTION. Section 22. Compensation for injur~es 

from medical intervention without regard to fault. (l) The 

purpose of this section is to establish a system of prompt, 

efficient, and equitable compensation for certain economic 

damages and attorney fees to those claimants injured through 

medical intervention in the birthing process or obstetrical 

care, without regard to negligence of the physician. ~hi~ 

~ee~io~-a~p~ie~-only-i£-the--pa~tent--opts--on--a--vol~ntary 

ba3±~-to-pay-a-desiqnaterl-premium-eqtli~aient-and-i~ter-3ign~ 

an--a~bitra~ion--aqreement-to-arb±trate-~he-~±aim-before-the 

Mon~ana-medieai-ie9ai-paneio 

{2) Eaeh-physieian-shaii-d±seio~e-te-eaeh-pat±ent,--a~ 

AT the time of any initial medical treatment BY A 

PARTICIPATING PHYSICI~~ related to the birthing process or 

-34- HB 699 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0699/02 

obstetrical care, the--emo~at--o£--£unds--on--hand--in-~he 

seeon~erJ--peo%--o£--tttnds--and---the---dest~nated---p~emi~m 

equiva%ent--that-wiii-be-eontained-in-the-£ees-to-be-ehar~ee 

by-giving-the-torm-prov~ded--by--the--administrator--to the 

patient IS ELIGIBLE TO PARTICIPATE IN THE SECONDARY POOL AND 

BECOMES LIABLE FOR THE PAYMENT OF A DESIGNATED PREMIUM 

EQUIVALENT. The initial amount of the designated premium 

equivalent is $25.--~he--amount, IS NONREFUNDABLE, AND is 

subject to change by the department, by rule, after 

consideration of the recommendations of the obstetrical 

advisory council. ~he-administrator-shall-regularly-keep-the 

physieians-edvised-o£-the-amount-o£-money-in--the--seeo~dery 

pooi-of-f~~ds. 

(3) Each patient, at the time ~he-pa~ien~-i~-p~ovided 

the-£orm-reqttired--in--sHbsee~ion--titr--a~s~--be--~iveft--aft 

oppo~tttnity--not--to~-participate--in--the-seeonda~y-poo%-o£ 

fttnds-and-to-have-the-designa~ed-p~emitlm-eqtlivalent-ded~eted 

from-the-fees-to-be-eharged OF INITIAL MEDICAL TREATMENT 

RELATED TO THE BIRTHING PROCESS OR OBSTETRICAL CARE, MUST BE 

INFORMED BY THE PHYSICIAN OF THE PROVISIONS OF SUBSECTION 

(2) AND THIS SUBSECTION. THE PHYSICIAN SHALL AT THAT TIME 

GIVE THE PATIENT A PAMPHLET THAT CLEARLY AND ADEQUATELY 

DESCRIBES THE PROVISIONS OF [SECTIONS 1 THROUGH 24] AND 

ADVISES THE PATIENT TO CONTACT AN ATTORNEY IF THE PATIENT 

BELIEVES THE PATIENT HAS A MALPRACTICE CLAIM RELATED TO THE 
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BIRTHING PROCESS OR OBSTETRICAL CARE. THE PAMPHLET MUST BE 

WRITTEN BY THE STATE BAR OF MONTANA, AND THE PRIMARY POOL 

SHALL PAY THE COST OF PUBLISHING AND DISTRIBUTING THE 

PAMPHLET. THE PHYSICIAN SHALL ADD THE DESIGNATED PREMIUM 

EQUIVALENT TO THE FIRST BILL SENT TO THE PATIENT AND INFORM 

THE PATIENT AT THE TIME OF THE INITIAL MEDICAL TREATMENT 

THAT THE AMOUNT WILL BE ADDED TO THE BILL. If the patient 

cannot afford the premium and-wishee-~o-partie±pate--i"--the 

seeondary--pool-ot-f~nds, the patient shall deliver a signed 

letter to the physician to that effect and the premium must 

be waived. The designated premium equivalenl must also be 

waived if prohibited by federal law. 

(4) %£--the--patien~--w±sh@~--~o--par~±e±~ate--±n--the 

eeeondary-pool-of-£Hnds~ 

(a) prior--~o--any--elaim--ot--inj~ry-and-prior-to-any 

~nown--eomplieations--of--delivery--or--pregnaney,--the THE 

physician shall immediately, WITHIN 30 DAYS OF THE TIME OF 

INITIAL MEDICAL TREATMENT, remit to the department the 

amount of any required designated premium equivalent or the 

letter from the patient stating an inability to pay the 

premium. Pail~re-of-~he-pattene-to-~ay-or-provide-the-letter 

d±sqaaiifiee--the--patieftt--f~om--any--part~e±p8t±on--in-the 

~eeondary-pool-of-fHnfts. 

(b) s~bs~qtl~~t SUBSEQUENT to any claim of injury and 

subsequent to any known compljcations of delivery or 
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pregnancy, the patient shall MAY provide the physician with 

an agreement to arbitrate a claim arising out of the 

birthing process or obstetrical care, on a form provided by 

the administrator. The physician and the patient or the 

patient's representative shall execute the agreement to 

arbitrate the claim. Hpoft-approval-by-the-aem±ftis~re~or,-~he 

agreemeftt---ie--bi"ding--~pon--the--patient,--the--patient~s 

representative7 -any-e%aimaftt 7-end-the-phy~ieian-£or-p~rposee 

o£-a-claim-£or-reqttired-benefits--£or--eompensable--inj~ries 

under--tseetions--l--throtl9h--i6to---An-exeetlted-eopy-of-the 

agreement-to-arbitrate-must-be-prov±ded-to-tne-admi~i~t~eto~ 

8~d-is-stib;ect-to-hi~-8pp~ovel-es-to-form-8nd-eont~~~-be£o~e 

it-may-become-effective. 

(5) A claim for recovery of required benefits must be 

filed pursuant to the provisions of Title 27, chapter 6, 

naming the secondary pool of funds a party, with that 

chapter and its rules of procedure being applicable to the 

secondary pool of funds as if it were a health care 

provider. The claim is governed by Title 27, chapter 6, as 

if it were a malpractice claim. THE ARBITRATION PANEL MUST 

BE COMPOSED OF AN ATTORNEY, A PHYSICIAN, AND A PROFESSIONAL 

ARBITRATOR. THE PROFESSIONAL ARBITRATOR MUST BE 

KNOWLEDGEABLE IN WORKERS' COMPENSATION LAW AND IS THE 

CHAIRMAN OF THE PANEL. The arbitration agreement of the 

parties constitutes a request for recommendation of an 
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award, and the recommended award constit•Jtes an approved 

settlement agreement pursuant to 27-6-606 and an award 

pursuant to Title 27, chapter 5. 

(6) (a) Except as provided in subsection (6)(b), Titie 

27, chapter 5, applies to the claim and any award. 

(b) The provisions of 27-5-211 through 27-5-218 do not 

apply to the claim, and any conflict between Title 27, 

chapter 5, and Title 27, chapter 6, must be resolved in 

favor of the latter. 

(7) The filing of a claim for recovery before the 

Montana medical legal panel under the arbitration agreement, 

~nxe~~-the-arbitration-agreement-ha~-been-revoked t~ writi~9 

by-the-pat±~nt-prior-to-£iling-of-the-e~aim, constitutes: 

(a) a valid and binding agreement that the sole matter 

in controversy is whether there is a compensable injury and, 

if so, the amount of required benefits available as 

compensation; 

(b) a waiver of trial by jury or the court; and 

(C) the sole and exclusive remedy for: 

(i) any malpractice claim against a physician 

qualified under [sections 1 through i6 24} or-o-ho~pitoi; or 

(ii) a claim for required benefits for a compensable 

injury by the patient,-his-h~i~~-or-repre~ ·ntetive~,-o~--h±~ 

pa~ents--or--next-o£-kin,-or-any-othe~-per~on-who~e-eia±m-±8 

der±vative-from-the-~neide~~. 
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(8) ~he IF A CLAIM HAS NOT BEEN FILED UNDER SUBSECTION 

(7), THE filing of a malpractice claim in federal court or 

pursuant to Title 27, chapter 6, against one or more 

physicians subject to [sections 1 through i6 24] constitutes 

a revocation in writing of the arbitration agreement 

provided for in this section ~£-the-elaim-rep~esen~s-that 

the-eiaimant-has-heen-f~lly--adYi!ed--in--writing--by--legal 

eounsel--o£--the-optien~-a•ailabie-under-tseetions-1-thro~gh 

i6i-and-a-tr~e-and-eorreet-ee~y-e£-the-writing--is--attached 

to--the-c~aimo-1£-the-elaimant-is-not-represented-by-eounsel 

in--a--Montana---mediea%---legal---panel---proeeeding,---the 

administrator--e~e~i--proYi~e--~he-edviee-±n-writing-end-~h~ 

eiaiment-shBll-ma~e-a-wrie~en-e±ndin~--e~eetion--to--proeeed 

with--the--malprae~iee--eiftim--er--to--amend--the--elaim-£or 

reeoYery-~nder-an-arbitretion-agreement-obtained-pttrstlant-to 

s~bseetion-t6to-~he-written--aeviee--and--eieetion--mtlst--be 

tiled-with-the-Mentana-meeiee%-%ega±-pene±. 

(9) Claims for required benefits for a compensable 

injury under a valid arbitration agreement are limited to 

required benefits and only required benefits may be paid for 

a compensable injury. 

(10) (a) Required benefits under this section arei 

limited-to-the-Eoiiewing-items-as-eompttted-Hnder-tseetions-i 

through-z6t~ 

tit--medieal-and-ho~pita%-expenses-and--£utHre--medieel 
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and--hospital-expensee-as-ine~rredT-eompttted-and-paid-in-the 

manner-provided-in-39-~i-~94-end-the-rtties-implementing-that 

seetion; 

ti±}-iost--earnings--and--£tt~ttre---±ost---earninqe---as 

inctlrred,--comptlted,--end--peid--in--the--manner-provided-±n 

39-Ti-TOitlt-and-aeeo~d±ng--to--the--def±nition--o£--averege 

weekiy--wage--i~--39-~l-li6-end-the-rtt%es-±mp%ementin9-thoee 

sections;-and 

ti±it-reasonabie-e~torney-£ees-fo~--panel--proeeed±ngsr 

eomptlted--and--pa±d--in--the--man~er--pro~±ded-in-39-Tl-6l3r 

39-Ti-614,-and-the-rtlles-impiemen~±ng-those-seet±on~~ 

(I) MEDICAL, PARAMEDICAL, AND HOSPITAL EXPENSES 

INCURRED TO THE DATE OF THE AWARD; 

(II) FUTURE MEDICAL, PARAMEDICAL, AND HOSPITAL 

EXPENSES, COMPUTED IN THE MANNER PROVIDED IN 39-71-704 AND 

RULES IMPLEMENTING THAT SECTION; 

(III) A SUM EQUAL TO ONE AND ONE-HALF TIMES THE STATE'S 

AVERAGE WEEKLY WAGE FOR THE PERIOD OF THE DISABILITY; AND 

(IV) REASONABLE ATTOR~~y FEES INCURRED IN BRINGING THE 

CLAIM BEFORE THE ARBITRATION PANEL, NOT TO EXCEED $125 PER 

HOUR. 

(b) Required benefits do not include medical and 

hospital expenses for items or services or reimbursement the 

patient received er-is-entitled-to-recei~e under the laws of 

any state or the federal government, except to the extent 
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exclusion of such benefits is prohibited by federal law, or 

expenses paid by any prepaid health plan, health maintenance 

organization, or private insuring entity or pursuant to the 

provisions of any health or sickness insurance policy or 

other private insurance program. 

tet--P~oe@@ds---to---beneEieiar~~s,---a~---de~±ned---i" 

39-~l-1167--m~s~--be--determifted--ptlrStlant-~o-39-~l-T%3,-and 

%tlm~-stlm-payments-Eer-£~~tlre-hene£ite-are-prohib±tedo 

(11) All awards must be paid from the secondary pool of 

funds on aft-anntlsl A MONTHLY basis for required benefits 

that have accrued and pursuant to Title 25, chapter 9, part 

4, for future required benefits, and that part applies in 

all instances to claims for required benefits except as 

otherwise provided in this section and to the extent the 

secondary pool of funds has sufficient funds for payments 

without becoming actuarially unsound. If the secondary pool 

of funds has insufficient funds with which to pay an award 

or awards, payments must be made in the same manner, pro 

rata as to all claims against the secondary pool of funds at 

the time of the required payment. The unpaid amounts of ~ny 

award constitute a future obligation of the secondary pool 

of funds as funds become available. The future obligation is 

not enforceable by any process of law other than pursuant to 

the terms of this section. 

(12) All costs of administration of the secondary pool 
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of funds must be paid from the secondary pool of funds, and 

the costs of administration must be paid prior to the 

payment of any required benefits or required obligations of 

the secondary pool of funds provided elsewhere in [sections 

1 through ~6 £!]. If the secondary pool of funds is 

insufficient to pay the costs of administration of the 

secondary pool or any attorney fees required to be paid by 

the secondary pool, the administrator is authorized to loan 

the secondary pool sufficient funds for the administration 

or fee from the primary pool of funds if the loan would not 

render the primary pool actuarially unsound. The loan is an 

advance against future distributions pursuant to lsection 

10] and in lieu of the distributions. The loan plus interest 

must be repaid to the primary pool of funds upon the future 

distribution otherwise accruing. 

(13) The arbitration agreement form promulgated by the 

department must include on its face a written notice of the 

substance of subsections t9t-and (7) THROUGH (10) in red, 

10-point type. 

(14) The period prescribed for the commencement of an 

action for relief under this section is w±thin-~-ye~r-o~-the 

date-of-in;tlry THE PERIOD PROVIDED~}~~-~205. 

NEW SECTION. Section 23. Tax exemption. The fund is 

exempt from payment of all fees and all taxes levied by this 

state or any of its subdivisions. 
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NEW SECTION. Section 24. Review. The administrator 

shall report IN WRITING to each REGULAR session of the 

legislature concerning the effectiveness of [sections 1 

through i6 24] in achieving the stated goals and concerning 

other matters of importance. The status and operation of the 

fund must be included in that report. 

Section 25. Section 27-6-105, MCA, is amended to read: 

•27-6-105. What claims panel to review. The panel 

shall review all malpractice claims or potential claims 

against health care providers covered by this chapterL 

exeept including those claims subject to a valid arbitration 

agreement allowed by law or-tlpon-whieh-s~it-h~s--been--fi±ed 

prior-t:o-Apt"il-Y9,.-i9TT." 

Section 26. Sect ion 27-6-602, MCA, is amended to read: 

"27-6-602. Questions panel must decide. l!l Upon 

consideration of all the relevant material, the panel shall 

decide whether there is: 

tlt~ substantial evidence that the acts complained 

of occurred and that they constitute malpractice; and 

t~t~ a reasonable medical probability that the 

patient was injured thereby. 

(2) If ~he--pa~el-dee<des-~hat-the-ae~s-eomplatned-oe 

did-no~-ecfts~i~~t~-m~dieal-malprae~iee-ane-*! there is an 

arbitration agreement pursuant to (sections 1 through ~6 

24], the panel shall decirle whether there is a compensable 

-43- HB 699 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0699/02 

injury pursuant to [sections 1 through ~6 24], and, if so, 

make an award pursuant to [section r4 22]. 11 

~+BA-2~--See~lo~--JJ-r&-r&rr--MeAr--ls--amended--~ 

read~ 

n33-l9-l9~o--9e£±~±~±oft~o---A~--osed--in-thi~-part,-~fte 

Eollowing-de£initicn~-apply~ 

tlt--nAssoe±at±enA-mea~~-the-Mont8n8-insorance-go8ranty 

assoeiatien-erea~ed-~nde~-33-l&-l&3o 

trt--tat-ueovered--ela±mu--means---an---onpa±d---ela±m7 

inelttding--one--for--~nearned--p~em±omB,--or--a--con~rae~uai 

gtte:raftt::y-£er-an-ex~~nded-repor-ting--endof'semen t-- £~~--=-- e le:i111:!! 

reported- -e:£ t:e r-- -the- -expir'a tion--oE-the -pol i~Y=-!'_~!. o_t! -wh -t eh 

e:rises-eut:-o£-and--t~-wi~hin-~he-ee~er8ge-and-not--in--exee~s 

e£--t::he--applieable--iimits--o£-an-insttrance-poliey-t:o-w~±eh 

~hi~-par~-appl-te~--t~sued-by--8n--insnrer,--±£--stteh--ins~rer 

beeomes-an-il'l~olvent::-in!!ttrer-a£ter-aniy-i 1-l91lr-and~ 

tit--~he--era-tmant::--o~--in~ttred--is--a-resident-o£-th±s 

~t::ate-a~-the-t~me-e£-~ne-in~ored-e~ent:-or 

ti±t-~he--prcpert::y--£rom--which--the--claim--arises--is 

permanently-loeated-in-t:his-state. 

tbt--ueovered--eia±mu-shaii-does-not-i~elttde-any-amo~nt 

doe-a-reinsnrerr-insor~r,-insnranee--pool,--or--underwri~ing 

a~see±etien,-as-sttbrogation-reeoveries-or-otherwiseo 

t3t--4lnsoiv~nt-insnreru-means-an-±~s~rer~ 

tat--anthorizea--to--transact--insttranee---in-this-sta~e 
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e±ther-at-the-tim~-the-poiiey-was-is~ued-er-whe~-the-*n~tt~ed 

event-oee~rred7-and 

t8t--dete~mined-to-be-±nso%vent-by-a-eo~rt-o£-eompeteftt 

;uri~dietion• 

t4t--UMember-insureru-means-any-person-who~ 

tat--writes-any-kind-o£-insuranee-te--wh~eb--thi~--part 

appii@s---ttnd@r--33-i9-i9it3t•--inei~ding--th@--@xehange--of 

reeiproeai-or-interinsuranee-eontracts~-and 

tbt--is-iieensed-to-transact-ins~ranee-in--thi~--8tate~ 

t5t--DNet--direet--written-premittm~~-means-direet-g~~~~ 

premiums-written-±n-this--state--on--instlrenee--polieies--to 

whieh--this--part--app±ies,-iess-return-premiums-thereon-and 

dividends-paid-or-eredi~~d-~o-polieyholders-o~--s~eh--d±reet 

b~~i~ess.--uN~~--direet--writte~--~rem±~msU-doe~-ne~-iftel~de 

premi~ms-on-eontreets-betweeft-ift~ttrers-or-reins~rers. 

t6t--uPersonu--~eftne---any---individtlHlT---eorporatto~, 

partnersh±~,-as~eeiAtie~,-er-voi~ntary-orgftni~ation~~ 

Section 27. Section 33-23-311, MCA, is amended to 

read: 

"33-23-311. Information required of professional 

liability insurers -- submission. (l) For purposes of this 

section, "profession" means the occupations engaged in by 

physicians, osteopaths, registered nurses, licensed 

practical nurses, dentists, optometrists, podiatrists, 

chiropractors, hospitals, attorneys, certified public 
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accountants, public accountants, architects, veterinarians, 

pharmacists, and professional engineers. 

{2) Each insurance company engaged in issuing 

professional liability insurance in the state of Montana 

shall include the following information, by professionr from 

its experience in the state of Montana, in its annual 

statement to the commissioner: 

(a) the number of insureds as of December 31 of the 

calendar year next preceding; 

(b) the amount of earned premiums paid by the insureds 

during the calendar year next preceding; 

(c) the number of claims made against the inducer's 

insureds and the number of claims outstanding as of December 

31 of the calendar year next preceding; 

(d) the number of claims paid by the insurer during 

the calendar year next preceding and the total monetary 

amount thereof; 

(e) the number of lawsuits filed against the insurer's 

insureds and the number of insureds included therein during 

the calendar year next preceding; 

(f) the number of lawsuits previously filed against 

the insurer's insureds which were dismissed without 

settlement or trial and the number of insureds included 

therein during the calendar year next preceding; 

(g) the number of lawsuits previously filed against 
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the insurer's insureds which were settled without trial, the 

total monetary amount paid as settlements in such settled 

cases, and the number of insureds included therein during 

the calendar year next preceding; 

(h) the number of lawsuits against the insurer's 

insureds which went to trial during the calendar year next 

preceding and the number of such cases ending in the 

following: 

(i) judgment or verdict for the plaintiff; 

(ii) judgment or verdict for the defPndant; 

(iii) other; 

(i) the total monetary amount paid out, in those 

lawsuits specified in subsection (h); 

( j) the total number of the insurer's insureds 

included in those lawsuits specified in subsection (h); 

(k) the number of new trials granted during the 

calendar year next preceding; 

{1) the number of lawsuits pending on appeal as of 

December 31 of the next preceding calendar year; and 

(m) such other information and statistics as the 

commissioner considers necessary. 

(3) The commissioner shall, w~th~ft-69-daye-of-r~qtt~se 

by October 1 of each calendar year, submit in writing to the 

appropriate licensing authority, in summary report form, the 

data and information furnished him pursuant to this section 
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relevant to the particular professionL or facility, or class 

of facilities and shall likewise make the summary available 

to the public at the expense of the requestor, which data 

and information must be retained for at least 10 years." 

NEW SECTION. Section 28. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act) is extended to the provisions of 

[this act]. 

NEW SECTION. Section 29. Ne~~e~e~abi~i~y-------------

ei~~oitttio~ DISSOLUTION of fund transfer to Montana 

insurance guaranty association. tit-tat-if-any-provision--of 

th±~--eh~pter,--afty--provision--o£--the--seetion3~-listed-i~ 

sttb~eet~on-t~ttbt,-or-the-application-of-any--one--of--tho~e 

pro~isions--to-any-person-or-circtlmstane~-is-h~ld-in~alid-by 

a-eecision-of-the-Mofttana-stipreme-eottrt-or-the-Hnited-State~ 

enpreme-eottrt,-stieh--invalidity--shaii--render--this--~ntire 

ehapter--inva±id-exeept-for-this-eeetion7 -whether-or-not-the 

other-prov±sion~-or-application-of-this-ehepter-ean-be-qiven 

e£f~et-withotit-the-invalid-provision-or-epplieation~ 

tht--~he--provisio~s--o£--25-9-40i--thro~9h---25-9-405, 

i5-i5-i02,-27-l-70i,-27-l-7037 -27-2-295t2t,-2B-i-30i-thrott9h 

i8-%-363,-i8-ll-3ll,-and-thie-ehapter-are-not-severebieo 

tit--tat 1!1 The assets and liabilities of the primary 

pool of funds must be transferred to the Montana insurance 

guaranty association created under 33-10-103 upon the 
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occurrence of any of the following events: 

tit~this ehapte• ACT] being rendered invalid 

because of one or more of the reasons set forth in 

subsection (1); 

tiit~ the primary pool of funds not being maintained 

on an actuarially sound basis for more than 3 years from the 

time such soundness is required by [this act} and the 

probability that the primary pool of funds will be exhausted 

by the payment of all fixed and known obligations that will 

10 become final within 3 years. 

11 

12 

13 

tbt~ The liabilities of the fund, including coverage 

endorsements, constitute covered claims as 

33-10-102, and the limit of liability of 

deE i ned in 

the Montana 

14 insurance guaranty association and any physician against 

15 whom a claim has occurred or a judgment has been rendered or 

16 with whom a settlement agreement has been entered into is 

17 equal to the limits of liability of the Montana insurance 

18 guaranty association under 33-10-105. 

19 NEW SECTION. Section 30. Applicability. [This act] 

20 applies to all causes of action that constitute medical 

21 malpractice claims of any nature, whether obstetrical or 

22 otherwise, where the cause of action includes one or more 

23 physicians who are qualified pursuant to the terms of [this 

24 act) and a claim for coverage exists against the patient 

25 assured compensation fund. Provided,-however,-~he~-tsec~ion 
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iit --doe~--no~--e££eet--righ~s--and--dn~ie3--~hat---matttred7 

penait~e~-thet-were-inettrred,-or-proceed±ng~-that-we~e-be9~~ 

before--tthe--effeeti~e--date--of-thi~-eett-a~d-thet-seetion 

applies,-i£-at-ailT-eniy-to-eatt~e~-of-aetion-that--aeertie--on 

er--a£ter--tne--da~e--o£--qttalifieation-of-a-pfty~ieian-~"der 

t~hi~-aett-a9aift~t-whom-~tteh-a-cause-of-aetion-aeertt~~. 

NEW SECTION. Section 31. Effective date. [This act] 

is effective on passage and approval. 

-End-
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APPROVED BY COMMITTEE 
ON APPROPRIATIONS 

AS AI£NDED 

HOUSE BILL NO. 699 

INTRODUCED BY ADDY, STICKNEY, CONNELLY, BECK, HALLIGAN 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR A PATIENT 

ASSURED COMPENSATION FUND ABOVE LOW PRIMARY LIMITS OF 

INSURANCE, FOR THE PAYMENT OF MEDICAL LIABILITY CLAIMS 

AGAINST PHYSICIANS WHO DELIVER BABIES; PROVIDING FOR THE 

RETURN OF DOLLAR SAVINGS TO 6Rr6fNAb-€APlTAbl~ERS-ANB-T6 

PATIENTS WHO ARE INJURED IN THE MEDICAL SYSTEM; PROVIDING 

FOR AN OBSTETRICAL ADVISORY COMMITTEE TO MAKE 

RECOMMENDATIONS REGARDING OBSTETRICAL CARE; PR6YlBlNS--P6R 

8BdB€TlYB--6HlBEblNES--P8R-N8NE€6N8Ml€-BAMASBS-PR8P6RTl8NATE 

Te-THB-SBYER!T¥-6P-fNdBR¥-6R--THE--blPB--BXPB€TAN€Y--SP--THE 

fNdHRBB--PARTY7 PROVIDING FOR VOLUNTARY ENTRY INTO BINDING 

ARBITRATION FOR OBSTETRICAL CLAIMS WITHOUT REGARD TO 

NEGLIGENCE OF THE PHYSICIAN; PROVIDING FOR ADMINISTRATION BY 

THE MONTANA MEDICAL LEGAL PANEL UNDER THE REIMBURSED 

SUPERVISION OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL 

SCIENCES; PROVIDING FOR CAPITALIZATION BY A PREMIHM-TAM-6N 

€ASBAbT¥-€ARRfERS TEMP8RARY-bfNB-8P-€REBIT-PR8M-THE--SEHBRAb 

PBNBT--WfTH--THE--ABYAN€BB-M6HBY-T8-BE-REPAlB PREMIUM TAX ON 

PROPERTY AND CASUALTY CARRIERS; AMENDING SECTIONS 27-6-105, 

27-6-602, 33-%8-%8~, AND 33-23-311, HCA; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE." 
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STATEMENT OF INTENT 

A statement of intent is required for this bill because 

it delegates rulemaking authority to the department of 

health and environmental sciences. This bill is intended to 

expand the authority of the department and to autho~ize the 

writing and adopting of ~ules in accordance with the Montana 

Administrative P~ocedure Act to: 

(1) qualify or disqualify physicians for participation 

in the patient assured compensation fund; and 

(2) facilitate the collection of assessments and 

charges for hospitals and participating physicians under the 

Patient Assured Compensation Act. This bill is intended to 

reimburse the department for the cost of writing and 

adopting the rules. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections 1 

through r6 ~] may be cited as the "Patient Assured 

Compensation Act". 

NEW SECTION. Section 2. Purpose and goals. ( 1) The 

purpose of this legislation is to i~er~as~-the--a~a±%ab~~~ey 

of LOWER INSURANCE COSTS FOR PHYSICIANS PROVIDING 

obstetrical care and TO INCREASE access to that ca~e, 

especially in rural areas of Montana, and to maintain the 

availability and accessibility of obstetrical care in urban 
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areas of Montana. 

(2) The goals of this legislation are to: 

(a) eliminate from the insuranc@ system any excess 

insurance money that may be collected because of complex 

insurance and legal problems related to excess reserves, 

excess profits, and the use of shared insurance data from 

states other than Montana; 

(b) require the pass through of savings to those who 

bear the cost for the Patient Assured Compensation Act, 

including the class of patients and claimants with injuries 

received in the medical system; 

(c) provide mo~e-full-a"d-fs±r A NO-FAULT SYSTEM OF' 

compensation to claimants than----the----eurren~ 

med~eai-~ftsuranee-%egai--system--dees--~n--ea~es---ift¥Olvin9 

physieians-who-d~liv~r-babies7 

tdt--p~evide-in-advanee-a-reasonab%e-ea%ett%a~ion-ef-the 

aetual--amettnts--to--be-pa~d-in-obste~ries-~eieted-elaims-se 

that-the-f~nds-neeessary--~o--pey--eiatms--ean--be--properiy 

raised--from--those--who--pay--£er-the-elaims-~o-ens~re-that 

damages-do-not-ine~ease-exponentiaiiy; 

tet1Ql provide a funding mechanism that is broader 

than the available base of funds from obstetricians and 

family practitioners providing obstetric care by using 

sources that have an interest in the maintenance of core 

industries in rural areas and that have benefited from 
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previous civil justice reform legislation; and 

t£t~ provide an immediate reduction in the total 

cost of coverage for medical liability insurance for 

physicians who deliver babies. 

NEW SECTION. Section 3. Legislative findings. The 

legislature finds that: 

(1} there has been an accelerating and substantial 

reduction in available obstetrical services in Montana, 

especially in the rural areas, and this process is likely to 

continue unless appropriate steps are taken; 

(2} the reduction in obstetrical services constitutes 

a SEVERE statewide public health AND ECONOMIC problem o£-a 

±e~ge-magni~~d@-and-8-stetewide-eeonom~e-probiem-of-a-seve~e 

nat~~e; 

t3t--±n-addieton-~o--the--direct---les9--of--ob~tetricai 

serv~ee~-in-ru~ai-ar@as-of-Mone~M~,-there-na~e-been-and-wiii 

iikely-eont±ntte-to-be~ 

tat--broader--adverse-eeonomie-±mpoecs-te--the-hospitais 

±n--those--eommttn±t±es,--inel~ding--the--elostlre---of---some 

hospitals--with-resttiting-adve~se-impaets-en-the-eommttn±t±es 

±nvolved,-that-~±ow-from-a-ioss-of-a-broad--ronge--of--baa±e 

med±eal--serv±ees--as--phys~e±ans--who-deliver-beb±es-retir~ 

ea~ly-o~-±eave-the-eommttn±ty~ 

tbt--limi~ations-on--the--eva~iab±li~y--and--aeees~--to 

obs~et~~eal---eare---tn---ttrban---areas,---esp~e±aiiy--among 
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iewer-ineome-women7-bro~ght-abo~t-by-i~er~a~~d-pres9~~es--on 

%im±ted--reso~rees--in-~rbaft-areas-from-vemen-in-r~rai-areas 

who--wish--to--obtain--rep±aeement---obstetrieal---serv~eesL 

ESPECIALLY IN RURAL AREAS, THAT MAY WELL CONTINUE UNLESS 

APPROPRIATE STEPS ARE TAKEN; 

t4tlll the impacts referred to in s~bseetion--t3t 

SUBSECTIONS (1) AND (2) are strongly associated with, among 

other things: 

{a) substantial previous increases in the cost of 

medical liability insurance, a high level of current costs 

of medical liability insurance, and anticipated increases in 

the future cost of medical liability insurance to the point 

where the income from the delivery of babies does not 

justify the current or future cost of medical liability 

coverage; 

(b) substantial previous increases in the number of 

PHYSICIANS INVOLVED IN OBSTETRICAL medical liability claims 

a~aift~~--physieians, with an increased likelihood that each 

physician will be periodically involved in a number of legal 

claims; 

(C) 

another 

inducements for early retirement, 

area, or the elimination or 

relocation to 

limitation of 

obstetrical services by doctors who deliver babies; 

t5tl!l the medical-insurance-legal system, because of 

its unpredictability and high cost, often ~ep~ives CAN 
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DEPRIV~ the most seriously injured and the least seriously 

injured of even their out-of-pocket economic damages or 

provides compensation fo< intangible damages 

disproportionate to the severity of the injury or the life 

expectancy of the injured party. 

NEW SECTION. Section 4. Definitions. As used in 

[sections 1 through i6 24], the following definitions apply: 

(1) "Actuarially sound basis" means that the 

probability of insolvency of the prim~ty pool of funds has 

been lowered to a level of risk that is prudent to accept, 

as determined by an actuary hired by the fund, who is a 

member of the American academy of actuaries or the casualty 

actuarial society. 

(2) '"Administrator .. means the administrator of the 

primary and secondary pool of funds, who is the director of 

the Montana medical legal panel provided for in 27-6-201. 

( 3) '1 Board" means the Montana state board of medical 

examiners provided for in 2-15-1841. 

ttt--•sodiiy--~mpa±rmentll--mesns-~empo~ary-or-permanene 

impeirment-or-io~~-ef-bodily-£unetion~-or-bodily-p6rt~.--~he 

term--dee~--not-ifte%ude-other-impa±rment~,-~neiudin9-bttt-not 

iimi~ed-to--mental--er--emotiona~--p~oeesses--or--behaviorai 

eofttrol~o 

tStill "Claimant" means a person claiming damages for 

injury from medical malpractice or required benefits for 
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compensable injuries under [sections 1 through i6 24]. 

t6till "Commissioner'* means the commissioner of 

insurance provided for in 2-15-1903. 

tTtill 11 Compensable injury" means any physical har.-m, 

bodily impairment, disfigurement, or a delay in recovery, 

under [section ~4 ~] that: 

(a) is associated with or connected to the birthing 

process or the rendering of obstetrical care by a physician 

qualified under the terms of (sections l through i6 24); 

(b) is associated in whole or in part with medical 

intervention rather than with the condition for which the 

intervention occurred; and 

(c) is not consistent with or reasonably expected as a 

consequence of medical intervention or is a result of 

medical intervention to which the patient did not consent. 

t8till "Condition" means the general state of health 

of the patient prior to medical intervention. 

t9t.i.!l 11 Delay in recovery•• means any undue additional 

time spent under care that is not substantially attributable 

to the condition for which medical intervention occurred and 

includes consideration of the general health of the patient. 

tl9t~ "Department" means the department of health 

and environmental sciences provided for in Title 2, chapter 

15, part 21. 

t:rlti.!Q.l ''Designated premium equivalent" means the 
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dollar amount paid by a patient to a physician e~-aedtte~ed 

£~om-~he-eharqe~-of-a-physieia~ under [section Z4 ~]. 

ti~t-u6is~ig~~emen~u-means-sear~-o~-ad~er~e-ehan9es--in 

bodt~y--appearance-beyo~d-those-that-ere-medie8iry-req~ired• 

tt3t-UEeonomic--dama9e~u---mean~---thase---eom~en~~tory 

dama9e~--payebie--a~-e-re~~i~-eE-a-medieai-meipraet±ee-elatm 

e9ainst-a-phy~~etan-or-a-physieian-end-other--partie~,--that 

are--ob1ee~tv~!y--d~termineble--and--~erif~abie-eompensa~ory 

demag~~,-~nelttdin9-btlt-not-±tmited-to-med~eal--e~pen~e~--and 

ea~e,--~ehobiiitation--~er~~ee~,--ettstodial--eare,--ro~~--of 

earning~-and-e8rning-eepaetty,-ross-of--income 1 --fttnerai--or 

btlrial-expen~e~,-loss-o£-~~e-of-property,-eosts-of~-repatr-or 

repiaeement--of--property 7 --costs--of--obtaintng--sttbstittlte 

domestic-serviees7-los~-e£-employment,-ioss-of--bttsine~s--or 

empioyment---opportttnities 7 ---and---any---other--objeetively 

determinable-and-veriftab~e-peeaniary-or--meMetary--damages• 

t±4tl!!l "Hospital" means a hospital as defined in 

50-5-101. 

tl5ti!21 "Malpractice claim,. means a malpractice claim 

as defined in 27-6-103. 

ti6tillJ.. "Medical inte[vention,. means the rendering as 

well as the omission of any care, treatment, or services 

provided within the course of treatment administered by or 

under the control of a physician or hosplldl. 

ti1ti!_ti "Montana medical legal panel" means the panel 
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provided for in 27-6-104. 

ti8t-uHofteeonom±e--d8mage~A-means-t~o5e-damages-payable 

as-a--re~tli~--of--a--medteal--mal~raet~ee--elaim--agatn~t--a 

physieian---or--a--physieian--and--other--parties--that--are 

s~bjeetively-determ~ned-te-ee--nonmonetary--or--nonpee~n±ary 

damagesr--incitlding--bttt--not--limited--to--pain7-s~£ie~in9r 

tneonvenienee;-~rie£;--physieal--impairment;--dis£±g~rement 7 

mental--sttf£ering--or--angttish,--emot±onai-distre~s,-lo~~-of 

soe±ety-and-eompanionship,-loss-o£-eonsortittm,-£ear-o£-lossr 

£ear-o£-ilinessr--fear--of--injttry;--±njttry--to--reptttation, 

hum±liationy---and---any---other---s~bjeetively---determined 

no~~onete~y-e~-~o"~ee~nia~y-demege~o 

fl9t~ "Obstetrical advisory council" means an 

advisory council created pursuant to 2-15-122 by the 

department and provided for in [section i9 19}. 

t~&tl!.ll "Patient 11 means an individual who receives or 

should have received care from a physician and includes any 

person OR ENTITY having a e~e~m--or--eny--kind7--whether 

deriv~tive--or--otherwi~e,--as--e--res~lt-of-aileged-med±eal 

ma~~~aet~ee--on--the--part--oE--a--physie±an--er--having---e 

eompensab~e--inj~ry.--eerivat±ve--e~aim~-ine~ttde-bttt-a~e-not 

iimited-to-the-elaim--o£--a--parent--or--parents,--gttardian 7 

~rttstee,---ehi~d,---rerative,---attorney7---or---any---other 

repre~entative-ef-a-patient,-ine~ttd±ng-eraims--Eor--eeonomie 

dama9e~y-noneeonomie-dama9esr-attorney-fees-or-expenses,-and 

-9- HB 699 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0699/03 

aH-siftiHar-elatm,. !!_IGHT _()F_ ACTION UNDER_~7-~l-5i}l· 

t%%tl!ll "Patient assured compe,nsation fund" or "fund" 

means the fund created under [section 5] artd comprised of a 

primary pool of funds and a secondary pool of fund5. 

tr~t-•Pftys±eat-harmtt-mee"s-a-wottnd,-in£eetion,-dt~ea~~~ 

Ot"-deat:h-. 

tr3t_i!ll "Physician" means a physician as defined in 

27-6-103. 

ti!4ti.!_li "Primary pool of funds" means that separate 

and segregated portion of the fund established for the 

payment of claims, expenses, and other allowed and required 

expenditures pursuant to [sections 1 through 26 ~-!.l, except 

for money payable from the secondary pool of funds. 

t%5t11.QJ_ "Representative" means the spouse, parent, 

guardian, trustee, attorney, or other legal agent of the 

patient. 

ti6t.11_U 11 Secondary pool of funds" me3ns that separate 

and segregated portion of the fund established for the 

payment of compensation, expenses, and other allowed and 

required expenditures pursuant to [section i4 ~]. 

t~~t~ ''Surplus" means the excess of total assets 

minus liabilities of the primary pool of funds as d~fined by 

standard accounting practices for insurance carriers. 

NEW SECTION. Section 5. ~ FUND_~ATf.!:'_ 

attachment to department deposit and investment. (1) 
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There is a patient assured compensation fund. Money for the 

fund collected and received pursuant to {sections 1 through 

%6 24] is to be used exclusively for the purposes stated in 

[sections 1 through ~6 24]. 

(2) The fund is attached to the department for 

administrative purposes only, pursuant to 2-15-121, except 

as otherwise provided in (sections 1 through ~6 ~). The 

department may promulgate rules and regulations implementing 

[sections 1 through r6 24]. 

{3) The primary and secondary pool of funds and any 

income from those funds must be held in trust. The funds 

must be deposited in segregated accounts (one for the 

primary pool of funds and one for the secondary pool of 

funds), invested, and reinvested by the department ~~ 

FIDUCIARY, pursuant to law. The fund may not become a part 

of or revert to the general fund of the state. 

NEW SECTION. Section 6. Reimbursement to ~~~~~ 

DEPARTMENTS. The department AND THE DEPARTMENT OF INSURANCE 

must be reimbursed from the primary pool of funds for any 

expenses incurred in the ·administration of (seCtions 1 

~hrough r6 24). 

NEW SECTION. Section 7. Capitalization and 

maintenance of primary pool of funds and secondary pool of 

funds -- surcharge. (1) To capitalize the primary pool of 

funds and the secondary pool of funds, there is ie"ti~d-B:nd 
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eo%%eeted--o~-a±l-i~s~~anee-earrier~-a~tber~zed-to-write-and 

engaged-in-writi~9-eastlalty-~nsuranee-purstlant--to--33-i-~86 

~n--th~s--state--dttring-%98~-and-engage~-~n-wr~t~ng-ea~ttalty 

ins~ranee-as-o£-Seeemee~-3±,--±988,--a--~ne-t±me--reEtt~dabie 

e~reherge-in-the-£orm-or-a-t.l1%-premium-tax-~ttrehar9e-ba~ed 

on--l987-earr±er-annttal-re~ort~-mad~-pttr~~~nt-to-33-~-tS5o-A 

totai-of-$%98,899-of-tfte-s~reh8rge-form~-th~--capttalitat±on 

of--the--~eeo~dary--pool--of--~unds--and--the-bal8nce-of-the 

e~rehar9e-£orm~-the-eap±talizat±o"-of-the--prim~ry--peoi---of 

f~Mdso--ff--the--stt~eharge~-pro~ided-for-±n-thi~-seetion-are 

refH"ded,-the-ref~nd-mttst-be-made-in-the-method--and--manner 

prov :i:ded- -rer -in~fseetion -19-}o A- h0AN-8P-::-_ ?6 7 3 SS y6 9 9- PR6M. -'PHS 

STATB-6BNBRAb-P~NB-T9-THE-PRiMAR¥-P99b-9P-P~NBS-ANB--A--b6AN 

91'--$l99,999--PR9M--'I'HB--STA'f~-6BNBRAb-PliNfi-'f6-'I'HE-SEE9NBAR¥ 

P69b-9P-I'liNBS.-'I'HB-b9ANS-ARE-N9'1'-APPR9PRfA'I'f9NS-ANB-MlJST--BE 

RBPAfB--liNBBR--tSBETf9N--l9f,--Wf'I'H9lJT~-fN'I'ERES'I'• LEVIED AND 

COLLECTED ON ALL PROPERTY AND CASUALTY CARRIERS AUTHORIZED 

TO WRITE AND ENGAGED IN WRITING PROPERTY AND CASUALTY 
- --· ·---·-----· ·-·--

INSURANCE UNDER 33-1-206 OR 33-1-210 IN THIS STA1'E DURING 
-~--··-

1987 AND ENGAGED IN WRITING PROPERTY AND CASJ_~i!:,Y __ INSURANCE 

AS OF DECEMBER 31, 1988, A ONE-TIME REFUNQA~j-E SUR~ARGE IN 

THE FORM OF A 1.17% PREMIUM TAXSl]!!_c!!ARGF: RASEll ON 1987 

CARRIER ANNUAL RE_PQRTS MADE UNDF:_R_ 3_1~~-_7_9_ s. A TO'PA~ 

$100,000 OF __ _!HE SURCHARGE FORMS TI:JP. CAP_I_TA~ I ZP/r!ON ()f THE 

SECONDARY POQ_I;_ClP FUN[}S, AND THI':__!JA_!_,ANCE OF THC: SURCHARGE 
. ---
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FORMS THE CAPITALIZATION OF THE PRIMARY POOL OF FUNDS. IF 

THE SURCHARGE IS REFUNDED, THE REFUND MUST BE MADE IN THE 

MANNER PROVIDED IN [SECTION 10]. 

(2} Except as otherwise provided in this section, the 

primary--pool--o£-£H"d~-i~-ftt%%y-ftofta~~essab+e PARTICIPATING 

PHYSICIANS ARE NOT SUBJECT TO ASSESSMENT. In order to 

maintain the primary pool of funds, the following annual 

surcharges must be levied against physicians qualified under 

[section %6 15]: 

(a) (i) for coverage from the primary pool of funds 

from $100,000 per occurrence and $300,000 in the annual 

aggregate up to $1 million per occurrence and $3 million in 

the annual aggregate for all claims made during the policy 

period of the qualifying physician's primary policy of 

insurance required by [sections 1 through ~6 24} and 

pursuant to that primary policy, as to physicians insured 

for purposes of at least some obstetrical privileges with an 

insurer authorized under [sections 1 through ~6 !!1~ 

tAt--as--a--£ami!y-praetitionerr-an-annual-su~eha~g~-or 

$6,313; 

tBt--as--an--obstetrieian,--an--annuaT---sttrehar9e---of 

$13,141, AN ANNUAL SURCHARGE THAT WILL KEEP THE PRIMARY POOL 

OF FUNDS ACTUARIALLY SOUND. THE STATUTORY LIMITATIONS AND 

REQUIREMENTS ON RATE CHANGES BY PRIMARY MEDICAL MALPRACTICE 

CARRIERS APPLY TO THE DETERMINATION OF SURCHARGES; 
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(ii) an annual surcharge, separately and additionally 

paid by any professional service corporation~ partnership, 

or other business entity and its employees desiring to 

qualify as physicians under (sections 1 through %6 24] in 

the same manner as charges are levied by the carrier 

providing primary coverage, at a rate to be determined by 

the actuary hired by the administrator; 

(b) for each physician subject to the terms of 

{sections 1 through i6 I!l who, after January 1, 1990, has 

an adverse ruling as to any medical malpractice claim by the 

Montana medical legal panel o_;:: a judgment or settlerr.ent as 

to a claim in excess of $25,000 and less than SSO,OOO, the 

Qne-time sum of $500 because of the claim. If the amount of 

the judgment or settlement as to the claim is $50,000 or 

more, the one-time sum of Sl,OOO because of the claim. Any 

insurer required to report to the board pursuant to 37~3-402 

shall also provide the report to the administrator and shall 

include in the report the amount of each settlement or 

judgment for each physician for whom a report is made. The 

certificate of authority of the insurer must be suspended by 

the commissioner pursuant to 33-2-119 if the reports are not 

provided to the administrator as required by 37-3-402 or 

within a reasonable time thereafter. 

(c) after January 1, 1990, $5 from each physician 

subject to the provisions of [sections l through ~6 I!1 for 
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each baby delivered by that physician and $5 from each 

hospital for each baby delivered at the hospital. As a basis 

for the surcharge, by .January 31, 1991, and on January 31 

each year thereafter, each physician and each hospital shall 

report to the administrator the number of babies delivered 

by them during the preceding calendar year. 

t3t--B~g±ftning-wi~h-the--fi~~t--year--of--oper~t±on--of 

tsee~~on~---i---thro~gh---~6+,--the--enn~al--sHreharge~--for 

~hysieians-provtded-for-±n-sHbseetion-trttat-are-stlbjeet--to 

annHai---adjHstment---by---the---a~mtn±~trator 7--based--Hpon 

reqHirements-£or-the-aet~arial-sotlndness-o£-the-primary-pool 

of-fH"ds,-~"der-~h~--~ame--i~mitations--and--wi~h--the--same 

reqHireme"ts--as--a--rate--ehan9e--~ndertaken-by-the-pr~ma~y 

ea~~ier¥of-the-physieia~. 

t4ti11 The first annual surcharge for physicians 

provided for in this section must be collected by the 

Montana medical legal panel pursuant to 27-6-206 or within 

30 days of [the effective date of this act), whichever 

occurs later. Beginning in 1990 and in each year thereafter, 

all subsequent annual s·urcharges for physicians provided for 

in this section and beginning in 1991, all surcharges 

provided for physicians in subsection (2)(b) and for 

physicians and hospitals in subsection (2){c) must be 

collected by the Montana medical legal panel pursuant to 

27-6-206. All collections must be remitted to the 
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department within 14 days of receipt. 

t5t--The--one-time--reftlndab~e--sttre~ar9es-fo~-eastta±ty 

tns~r~nee-ea~~i~rs-provi~e~-for--ift--thi~--s~etion--m~s~--be 

eolleeted--by-~h~-eommissione~-on-Mare~·-l,-1989,-ptlrstlant-~o 

33-~-~95-wi~hottt-def~rra!-or-±nstaZXment-or-within--39--days 

e£-tthe-ef£eetive-date-of-~his-6e~t7 -w~±ehever-oeett~s-latero 

~he--stl~eh8rge--mttst--b~--remitted--to-the-department-by-the 

eommissioner-with±n-l4-days-o£-reeeipt 1 -end-if-the-sareharge 

is--not--time~y--paid--ae--proyided--±n--thi~--seetion,--the 

ee~tifiea~e-o£-attthority-o£-the-±nsarer-mtt~t-be--sHsp~nded-by 

the-eommiss±one~-ptlrsaant-to-33-~-ll9-ttnt±i-th~-stlrehrlr9e-±s 

po±d. THE ONE-TIME REFUNDABLE SURCHARGE~ FOR PROPLR·ry AND 

CASUALTY INSURANCE CARRIERS PROVIDED FOR IN THIS SECTION 

MUST BE COLLECTED BY THE COMMISSIONER ON MARCH 1, 1989,_ 

UNDER 33-2-705 WITHOUT DEFERRAL OR INSTALLMENT OR WITHIN 30 

DAYS OF [THE EFFECTIVE DATE OF THIS ACT], WHICHEVER OCCURS 

LATER. THE SURCHARGE MUST BE REMITTED TQ THE DEPARTMENT BY 

THE COMMISSIONER WITHIN 14 DAYS OF REC~IPT, AND IF THE 

SURCHARGE IS NOT TIMELY PAID AS PROVIDF.~-l~ THIS SECTION, 

THE CERTIFICATE OF AUTHORITY OF TH~ INSURER MUST BE ---------

SUSPENDED BY THE COMMISSIONER UNDER 33-2-119 UNTIL THE 

SURCHARGE IS PAID. 

t6till The secondary pool of fund::3 must be maintained 

solely through the surcharges on physicians and hospitals 

pursuant to subsections (2)(b) and (2)(c), distribution from 
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excess surplus pursuant to [section 10], the collection of 

designated premium equivalents pursuant to [section i4 ~], 

and the revenues from any other source dedicated to the 

purposes of the secondary pool of funds. 

NEW SECTION. Section 8. Actuar ia1 soundness of 

primary pool of funds. (1) The fund's primary pool of funds 

must be maintained on an actuarially sound basis and may not 

become operational until a statement is prepared by an 

actuary, hired by the administrator, who is a member of the 

American academy of actuaries or the casualty actuarial 

society certifying that the primary pool of funds is 

expected to be actuarially sound. 

(2) If the primary pool of funds would at any time be 

rendered insolvent by payment of all fixed and known 

obligations that will become final within 2 years from that 

time, the amount of future noneconomic damages payable 

within that calendar year must be prorated among existing 

claimants at the time of the determination in a manner 

sufficient to eliminate or reduce the insolvent circumstance 

to the extent possible. Any amount due and unpaid at the end 

of the 2-year period must be paid in the following 1-year 

period, WITH INTEREST AT THE JUDGMENT RATE FROM THE TIME OF 

DEFERRAL UNTIL PAYMENT, and must be paid before the 

obligations FOR ADMINISTRATION OF THE PRIMARY POOL AND FOR 

NONECONOMIC DAMAGES that become final during that year may 
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be THE ANNUAL 
~--~ 

paid. ADMINISTRATOR_ SHALL THE INCREASE 

SURCHARGE FOR THE PRIMARY POOL IN D!WER TO ENSUH8 THAT 

PRORATION OF NONECONOMIC DAMAGES DOES NOT OCCUR FOR MORE 

THAN 3 YEARS. 

NEW SECT ION. Section 9. Staff. The administrator. 
----~· 

using money from the fund as considered necessary, 

appropriate, or desirable by the department, may purchase 

the services of persons, firms, and corporations to aid in 

protecting the fund against claims, fully administering 

[sections 1 through i6 ~], determining the actuarial 

soundness of the p[imary pool of funds, and determining the 

return of savings to persons and entities paying any portion 

of the O[iginal capitalization of the primary pool of funds, 

a~---we%~---a~--~o~--making--reeommendations--to--9tlbs~qtt~nt 

le~isla~ive-sessions. 

NEW SECTION. Section 10. Return of savings. Ill On 

July 1, 1993, and on July 1 of each year thereafter, if the 

primary pool of funds js actuarially sound, all surplus in 

the primary pool of funds in excess of $1 million over the 

sum of the amount necessary to make that fund actuarially 

sound aftd-tne-amo~nt-of-the-origina!-aflntlai-~tt~e~a~ge-~et-by 

t~eetions--l--thro~gh--%6t--time~--the--ntlmbe~--of-qtlaiir±ed 

pny~ieians must be distributed equally among BETWEEN: 

(a) tne-ea~~aity--instlr8nee--earr±ers--who--na~e--paid 

surchar9es--into--tne--p~±mary--pooi--of-ftlnrls1 -p~o-rata-and 
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proporeioftete-te-their-oriq±~~~--eo"tribtttio~~ ~HS--SENBRAb 

PBNB,--AS-REPA¥MEN~-9P-AM9BN~S-Wt~HBRAWN-BNBER-~HE-~EMP6RAR¥ 

bfNE-9P-EREBf~ THE PROPERTY AND CASUALTY INSURANCE CARRIERS 

WHO HAVE PAID A SURCHARGE INTO THE PRIMARY POOL OF FUNDS, 

PRO RATA AND PROPORTIONATE TO THEIR ORIGINAL CONTRIBUTIONS, 

until such eentrtbdtions AM9~H~S CONTRIBUTIONS have been 

repaid; and 

(b) the secondQry pool of funds. 

(2) The administrator, upon receipt of' capital 

contributions pursuant to [sections 1 through %6 24], shall 

issue the person or entity paying the capital contribution a 

certificate representing the contribution and containing the 

terms of repayment, if any. The collection of capital 

contributions or the prospects of a return of savings may 

not be considered to be an unregistered investment contract 

or otherwise require registration as a security under the 

securities laws of Montana. 

NEW SECTION. Section 11. Reinsurance authority. The 

fund has-th~-power-te SHALL negotiate for, contract for, and 

purchase reinsuranCe7---s~bjeet--to--the--eontro~--o£--th~ 

depttl!"tment, 

NEW SECTIO~~ Section 12. Claims for payment. Except 

as otherwise p~ovided in (sections 8(2) and i4 22); 

tit~ claims for payment from the primary or secondary 

pool of funds that become final d~l!"ing-the-first-6-months-of 
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the-eeiend~r-ye~l!"-m~st-be-eomp~ted-on-dune-39--and--mtl~t--be 

peid-no-iet~r-then-the-£o~~owinq-d~ly-l5~-and 

t~t--eiaims--£er--reyment-£rom-the-prim8ry-or-~eeondery 

pool-o£-fund~-~hat-beeome-finei-dttring-the-Te~t-6-month~--o£ 

the--eaiendar--year-mu~~-be-eomprtteO-on-Beeember-3~-end-m~~t 

~e-peid-no-iater-than-the-£ollow~ng-Janu8ry-l5 MUST_ BE PAID 

WITHIN 30 DAYS. 

NEW SECTION. Section 13. Claims against fund 

procedure. (1) The department shall issue a warrant in the 

amount of each claim, in the manner required for payment 

under [sections 1 through i6 24], submitted to it against 

the primary OR SECONDARY pool of funds on d~ne-39-and 

Beeembe~-3±-of-eaeh-year THE FIRST DAY OF THE _FOLLOWING 

MONTH. 

(2) ~~e--onry-elaim-agai"~t A PAYMENT FROM the primary 

pool of funds m~~t MAY be MADE ONLY UPON a voucher or other 

appropriate request by the administrator, submitted along 

with: 

(a) a certified copy of a final judg1n0nt against the 

fund; or 

(b) a duplicate original of a settlement entered into 

by the administrator on behalf of the primdry pool of funds 

involving a physician qualified under the t~rms of [sections 

1 through ~6 ~il· 

(3) ~he---only---eiaim--ag8in~~ A PAYMLNT FROM the 
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secondary pool of funds mttst MAY be MADE ONLY UPON a voucher 

or other appropriate request by the administrator, submitted 

along with: 

(a) a certified copy of a final judgment OR AWARD of 

entitlement to the benefits of [section ~• ~); or 

(b) a eer~~fied-eopy-or-a-~ettiem~nt-for-ehe-be~ef~t~ 

o£-t~ee~ion-~4t-epproved-by-the-Montana-medieal-le9al--panel 

DUPLICATE ORIGINAL OF A SETTLEMENT ENTERED INTO BY THE 

ADMINISTRATOR ON BEHALF OF THE SECONDARY POOL OF FUNDS. 

NEW SECTION. Section 14. Payment from primary pool of 

funds after exhaustion of insurance coverage -- excess 

claims -- procedure. (1) If a physician qualified under 

{sections 1 through ~6 1!1 or his insurer as UNDER INSURANCE 

required by (section 16 ~1 has agreed to settle liability 

on a claim by payment of its policy limits and the claimant 

is demanding an amount in excess of the policy limits or if 

the annual aggregate under the insurance for the physician 

has been paid by or on behalf of the physician, the claimant 

shall notify the administrator in--th~--manfter--~rovided--in 

snbseetioft-t~t-and-reee±ve-a-reply-£rom-the-adminis~rator-as 

e--eondit±on--preeedent-to-reeo~ery-£rom-the-primary-pool-o£ 

ftlnd~. 

(2) The claimant shall provide the administrator in 

writing7--po~tage--prepaid--by--eerti£ied--mail, a short and 

plain statement of the nature of the claim and the 
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additional amount for which the claimant will settle. The 

s tatem.t'!n t- -mt:tst-- :i: nclttd~-,-- s~pa ra t:e -r y-- s ta ~ e-~ 7 --~he~-- amot:J nts 

preYiet:Jsiy--paid--and--the--additionai-Bm~~nt~-dem6nd~d-with 

respeet-to-the-dftm.a~es-as-e:--wn~te- -wi tr-tott~'-- -l!'e~fll rd- - to--an.y 

pre~ion~-paymen.t~--The-statement-mnst-e:lso-incldde~ 

ta~--th~--amot:tnt--ef--ony--pfll~t-domog~~,-it~mi~ed-a~-to 

econom±e-and-noneeonomic-damages;-and 

tbt--any-ft:ttt:tre-damo9e~-ond-the-period~-over-whieh-they 

will-aecrne 7-on-an-fllnnttal-~a~~~~-for-eaeh-oE--the--fellowing 

~YP"•~ 

t~t--medieal-and-other-eo~ts-of-i"leolth-eare; 

ti±t-other-eeonom±c-ioss;-and 

t±±±t-noneeonom±e-loss~ 

t3t--The-calenlation-of-£utttre-damages-nnder-snbseet~on 

tit--mnst-~e-base0-on-the-eests-and-losse~-dnrin9-the-period 

o£-tim.e-the-ela±mant-will-snstain--ti"lose--eest~--and--losses 

nnless--a--elaim--of-wron~fttl-dea~h-~s-in~ol~ed~-In-wrongftll 

d~ath-ela±ms,--Et:J ttt re-da.1\ages -mttst-be--be:~ed ~ -en- -tMe- -losses 

dnr±n~-the-p~riod-of-time-the-injt:tred-porty-wotlid-ha~e--r±ved 

but--£or--the--injury-upon-whieh-the-cla~m-is-based 1 -and-th~ 

cla±med-£~ttlre-damages-m~st-be-expressed-±n--et~rren.t--valttes 

wi~h~tlt--rt'!9ard--to--ftlttl~e--chan.9e~-~n-the-earn+n9-~ower-o~ 

pnrehasin9-power-of-the-doliar~ 

t4t--Yf-e-ei8im-o£-wrongfni-de~~n-~~-n.~t-invo%vedr--tke 

statement--tlnde~--stlbsee~~on--t~t--mtt~t--~tete--~he--etaimed 
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seve~~~y-of-the-injttry-aftd-whe~her-the-±n;~~y-~s-i±mited--to 

mental--er--emot~onal-har~-or-invoive~-phys~eai-harmo-fE-the 

~nj~ry-in¥oives-phy~ieal--harm7 --th~--e~aim~n~--~haii--state 

whether--the--phyeieai--harm--ineittdes--bo~±ly-im~airment-or 

~is£±gttremento 

t5t--~he--statement--ttnder--ettbeeetion--tZt--mtlst--aleo 

speei£y--what--~ereentage-of-the-elaimed-damagee-are-alle9ed 

to-be-the-respon~ib±iity-o£-eaeh-physie±an--aga±nst--whom--a 

ela±m-is-madeo 

t6t--Tf,-w±thin-39-days-after-reee±~t-of-the-etatement, 

the--adm±n±strator--has-not-aeeepted-the-o££er-o£-sett±ement 

±n-writingr-the-claimant-may-proeeed-with-any-e%a~m--eqa~n~t 

the-physi~ia~.-~he-patien~-assttred-eempensetion-f~nd-muat-be 

named--as--a--neeessary--and--pro~er--p~rty--in-any-state-or 

federai-eo~rr-proeeed!~g-for-all-ea~aes--of--ae~ion--arisinq 

after-tthe-effeet~ve-date-of-this-aett• 

t~t--tat-The-atatute-of-iimitat±ena-with-respeet-te-any 

medical--malpraetiee--ela±m--against--a--quaii£ied-physieian 

ttnder-fseetions-i-throttgh-i6f--±a-tolled-by--the--depos±t--in 

the--en±ted--States--maii--of--the--writinq-reqttired-by-this 

seetion-and-does-not-begin-to-run-again--nnt~l--the--greater 

ofo 

tit--~9-day~-efter-mailo~g;-or 

t±it-the--running--o£--the-appi±eable-iimitation-period 

"~der-n-6-i'B~-. 
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tbt--The-time-period-of-toliing-is-not-computed-a~-part 

or-the-period-within-whieh-the-aetien-may-be-brott9hto 

NEW-SEE~Y9N-.--Sec4ieA-1~--S~~eha~ge-~f--~b~ige~~o~--to 

pay-amotlnt-f~om-£tlnd~,--The-obl~gat~e~-to-poy-an-amonnt-Erom 

t~e--pr±mary--or--~eeondery-pool-oi-fttnd~-may-be-disehar~edr 

ttnies~-ot~erw±se-reqtl~red-or-permitted-by-iaw,-throttgh~ 

tXt--payment-~n-one-lttmp-stlm-£or-aeertted-dama9e~7 

t~t--an-agreement-reqttir±ng-periodte-payment~-£rom--the 

~r±mary--or--~eeondary-pooi-o£-fttnds-over-a-peried-o£-years~ 

t3t--the--pttreha~e--of--an--anntt±ty--payable---to---the 

ela~mant,---with--the--administrator--ha~±ng--the--power--to 

eontraet-with-those-in~ttrers-permitted-under-i5-9-483t4t;-or 

t4t--any--eombination---o£---the---payment---plans---±n 

~t2bsectio~s-tlt-thrOt2gh-t~t• 

NEW SECTION. Section 15. Qualifications for 

physician. (1) In order to become and remain qualified under 

the provisions of (sections 1 through 26 I!J, in addition to 

the procedures established by the department for regulation 

of application for qualification, a physician must: 

(a) pay all surcharges required by [sections 1 through 

~6 24] in a timely manner; 

(b) at the time of qualification, irrevocably agree in 

writing to be bound by the results of any arbitration 

provided for in l sect ion H ?2l: 

(c) (i) if acting as an individltal physician, be 
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insured and continue to be insured by an authorized insurer 

under a valid and collectible policy of medical liability 

insurance in at least the amounts required by subsection 

(2), for purposes of at least some obstetrical privileges as 

an obstetrician or as a family practitioner; or 

(ii) if a member of a professional service corporation, 

partnership, or other business entity desiring to qualify as 

a physician, have-one-or-more BE A MEMBER OF ONE THAT HAS 

MORE THAN 50% OF THE members of the business entity insured 

as an obstetrician or as a family practitioner with some 

obstetrical privileges; 

(d) establish proof of qualifying coverage for lower 

limits and proof of specialty. 

(2) Proof under subsection (1) may be established by 

the physician's insurance carrier annually filing with the 

administrator proof that the physician is insured by a 

policy of malpractice liability insurance in the amount of 

at least $100,000 per occurrence and $300,000 in the annual 

aggregate for all claims made during the policy period, 

along with the specialty under which such policy was issued. 

Afty-ift~ttre~-o££ering-§ttch-a-pol±cy-may-o£fer-8--poliey--with 

dedttetible--options--o£--tt~--te--ene-h81r-e£-the-l~mit~• The 

administrator may require a professional corporation seeking 

to qualify to provide information necessary to determine if 

the corporation is eligible as a physician. 
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NEW SECTION. Section 16. Failure of physician to 

qualify for change of coverage limits of liability of 

fund rights and duties of physician. {l) A physician who 

fails to qualify under [sections 1 through i6 £!] or who 

becomes disqualified is not covered by the provisions of 

[sections 1 through ~6 ~) after the date of 

disqualification and is subject to liability unde~ the law 

without regard to the provisions of [sections through ~6 

~1, EXCEPT FOR CLAIMS MADE WHILE THE PHYSICIAN WAS 

QUALIFIED. If a physician does not qualify, the claimant's 

remedy will not be affected by the terms and provisions of 

[sections 1 through Z6 ~].The primary pool of funds is not 

liable for any amounts up to the limits of qualifying 

coverage of a physician established in [section 16 ~). The 

secondary pool of funds is liable only up to the amounts 

contained in that fund in the manner provided in [section Z4 

~). 

(2) Within 14 business days of receipt of the 

information required for qualification of a physician, the 

administrator shall notify the physician whether the 

physician is qualified, and if so, the date he became 

qualified. 

(3) The primary pool of funds is not liable for any 

amounts until the limits of the qualifying coverage for 

lower limits of the physician have been paid or are payable 
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and then only above those limits of coverage. The maximum 

liability of the primary pool of funds is $1 million per 

occurrence and $3 million in the annual aggregate AS TO EACH 

QUALIFIED PHYSICIAN for ~11 claims made during the policy 

period of the coverage for lower limits. The claimant's 

remedy for amounts over the limits of the primary pool of 

funds are not affected by the terms and provisions of 

(sections 1 through i6 ~~), except as otherwise provided. 

(4) Except as otherwise provided in [sections 1 

through i6 24], the rights and duties of a physic~an 

qualifying under {sections 1 through ~6 ~], including but 

not limited to the nature, extent, and limits of coverage of 

the primary pool of funds, are the same as the rights and 

duties of that physician under his qualifying coverage for 

lo~er limits, including but not limited to all exceptions, 

exclusions, and endorsements to the lower limits of 

coverage. 

(5) Failure to maintain levels of coverage required 

under this section or nonrenewal, cancellation, or the 

elimination of obstetrical coverage for lower limits of 

coverage eonst±tttte CONSTITUTES disqualification of the 

physician under the terms of [sections 1 through i6 24} when 

the changes become effect.ive with respect to the lower 

limits of coverage, if at all. The carrier providing lower 

limits of coverage shall promptly notify the administrator 
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of changes in coverage pertinent to this section in the same 

manner as required of notice to insureds. 

t6t--Notvit~etanding-~ny-ot~e~-prov±si~n-o~-teeet±ens-r 

thro~gh-%6t,-iE-the-adm±nistretor-determines--th8t7--d~e--eo 

the--n~mber--and--dollar--~xp~~~re-o£-el8im~-filed-agatn~t-8 

phy~ieian-q~ai~f~ee--~nde~--t~eetio~~--i--thre~9h--~61,--the 

physie±an--present~--e--material--risK-o£-~t9nif±e~nt-£ntttre 

%iabi%ity-to-the--£~nd,--the--administrator--±s--atlthorized7 

a£t~r--notiee--and--an-opport~nity-£or-hearing,-te-term~nate 

the-liabil±ty--o£--the--f~nd--for--arr--ela±ms--agatnst--the 

physieieno 

t~ti§l Except as otherwise provided in [sections 1 

through %6 1!J, Tit}e 33 has no application to [sections 1 

through %6 .£.!). The following provisions of Title 33 apply 

to (sections l through i6 24): 33-15-411; 33-15-504; 

33-15-1101 through 33-15-1121; Title 33, chapter 18; Title 

33, chapter 19; 33-23-301; and 33-23-302. 

NEW SECTIOI!:_ Section 17. Adequate defense of fund 

notification as to reserves. The administrator may provide 

for the defense of the primary and secondary pool of funds 

against a claimant's claim ~nd-mey-appeal-a-jtidgment-whieh 

af£eets--the---£ttnde. The physician or his insurer for 

qualifying coverage for lower limits shall provide an 

adequate defense to the claim and is in a fiduciary 

relationship with the primary or secondary pool of funds 
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with respect to any claim. Any carrier representing a 

physician subject to [sections l through ~6 ~) shal~ 

immediately notify the administrator of any case upon which 

it has placed a reserve of $50,000 or more. 

NEW SECTION. Section 18. Primary pool of funds not 

liable for punitive damages. The primary pool of funds is 

not liable for punitive or exemplary damages of any kind. 

This section does not relieve the liability of a physician 

for punitive or exemplary dam~~es. 

NEW SECTION. Section 19. Appointment and 

recommendations of obstetrical advisory council. {1) The 

department shall appoint an obstetrical advisory council, 

subject to the approval of the governor, composed of seven 

people, Eive FOUR of whom must be physicians qualified under 

[sections 1 through ~6 ~]. ~he EXPENSES FOR TRAVEL AND 

LODGING AND THE ADMINISTRATION OF THE council must be funded 

from the primary pool of funds, and members must be 

appointed for 4-year terms. A vacancy must be filled for the 

unexpired portion of the term in the same manner as the 

original appointment. 

(2) The council shall make recommendations regarding: 

(a) prenatal and postnatal care, including but not 

limited to better access to comprehensive obstetrical 

services, improved professional competency, and peer review 

and quality assurance in connection with prenatal care, 
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labor, delivery, immediate care of t.he newborn, and care of 

the postpartum woman; 

(b) risk prevention and other qual1ty of care; 

(c) designated compensable events, for which 

compensation should in all instances be paid, to be included 

in [section ~4 ~]; 

(d) economic and noneconomic damage schedules which 

should be included in [sections l through i6 24); and 

(e) the proper implementation or correction of 

[sect ions 1 through ~6 24] as the council considers 

appropriate, pursuant to guidelines 

administrator. 

provider1 by the 

NEW SECTION. Section 20. Disciplinary action against 

physicians. After {the effective date of this act], upon the 

receipt by the board of information from the reports 

required by 33-23-311(3), 37-3-402, this section, or any 

other source that a physician has had three or more medical 

malpracticP claims where a Montana medical legal panel 

result was adverse or indemnity has bt•en paid or is payable 

in excess of the amount of $10,000 for each claim within the 

previous 5-year period, the board shall investigate the 

occurrences upon which the claims were based. The board 

shall determine if action by the board against the physician 

is warranted UNDER 37-3-323 THROUGH 37-3-328 AND MAY TAKE 

ACTION UNDER THOSE SECTIONS. In 1995 and annually 
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thereafter, the board shall publish a summary of action 

taken or not taken on claims pursuant to this section. The 

summary may not identify individual physicians. The summary 

is in addition to any other requirements of the law and may 

not limit the obligations otherwise required by law. 

Nsw-sse~!eN.--~~~n-22.--Pr~d~e~~b~~~~y--o~--damaqe~. 

%n-a-triai-in-distriet--eo~rt--or--any--medieai--maipraetie~ 

aet±on--£or--damages-Eor-±n;ury-not-ineittding-wronqr~i-death 

where-the-pa~ient-assttred-eempensat±on-fttnd-is--a--party--to 

the-aetion,-the-eourt-shaii~ 

tit--~pon--proper--motion--oE--any--pe~ty-s~bsequent-to 

verdiet-and--be£ore--entry--o£--]tld~ment 1 --r~~i~w--an--award 

against--a~y--par~y--£er--non~eonomie--demages--~o-determine 

whe~h~r-the-award-is-eiearly-exeessi~e--or--inadeq~ate.---ff 

the--award--is-not-in-s~bstential-aeeord-with-e-proper-award 

of-demages-a£ter-eonsidering-the-faetors-in-sdbseetion--t~t, 

the--eo t1 r t --!I ha i i: 7-a e t i ng -with-ea t1 t :toft-and -d ±sere t: ion 7 -modify 

the-eward--in--a--menner--reasonabiy--eonsistent--with--that 

!lttbseeti:on,--~nless--there--is-elear-and-eonvineing-evidenee 

that-the-interest-o£-j~stiee-wottld--not--be--served--by--the 

modifieation.--~he--eo~rt--shall--give-written-reasons-for-e 

modi f iea tie rt·~ t"! r -·ref t1 sa i-to-modify.-- i r-- the--pt!t r ty- -t!td ¥e t"sely 

ar£eeted--by-any-modifieation-ob;eets,-the-eotlrt-shaii-et"der 

a-new-triai--en--the--isst~e--of--noneeonomie--damages--onlyo 

Beonomie--damage~--awarded--and--the--£aet--of-liability-are 
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adm±~sib±e-at-the-ft~w-trial7-b~t-£act~el-matters--pertaining 

to-T±ae±lity-are-ne~-admi~sib±e.

t~t--ift---determininq---w~ether---an---award---req~ires 

modifieation-ttnder-sttb~ection-tlt 1-eonstder~ 

tat--whether-the-amoant--awarded--±ndieate~--prejtldiee, 

pas~ion,-or-corrttption-on-the-part-o£-the-trter-of-faet; 

tbt--whether--it-clearly-t!tppear~-that-the-tr±er-e£-£aet 

ignored-the-e~idenee-in-reachinq-a-verdict--or--miseoneeived 

the-merit~-of-the-ease-as-to-damages-reeoverable; 

tet--whether--the--trier-of-faet-took-improper-elements 

of-damage~-into-aeeottnt-or-arri~ed-ot-the-amo~nt-of--damages 

by-speett±ation-and-conjeettlre; 

tdt--whether--the--award--is--rea~o~abTy-related-to-the 

damag~s-pro~~d-and--the--in;nry--stlffered--pttrsttant--to--the 

g~idelines-in-sttbseetio~-t3t;-and 

tet--whether-the-award-is-stl~ported-by-the-evidenee-and 

eottld--be-addttced-in-a-iogieal-m8nner-by-rea~enable-per~oneo 

t3t--t~se--the--gtlidelines---in---th±~---~~b~eetion---in 

de~erm~fting--whether--to--modify--ftn--ewerd-when-eo~~idering 

s~bsee~~on-tZttdto-Noneeonomie-demage~-are-not--proportional 

to-the-injttry-ree~iw~d-±£-they-exeeed-the-greater-of~ 

tat--weekly--wage--eompen~8tion--benef~ts--as--eomp~tea 

ptlretla~t-to-39-Tl-TOl-tim~s-the-lire-expeeta~ey-in-week~;-or 

tbt--the-mttltiple-or-eeonomie-demage~--awarded--by--the 

;ury,--pt~rstta~t--to-the-severity-o€-the-injt~ry-a~-determined 
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ey-the-finder-of-foet-as-properiy-~howft-by-~he-evidenee--for 

p~rpo~e~-o£-eaie~ia~~o~r-a~-£ollows~ 

tit--£or--mental--or-emotiona%-harm-oftly~-s~~-times-tke 

amottnt-o£-eeonomie--domages--or--$l--million7 --whiehever--is 

greater~ 

t±it-for--phy~ieai--harm--w±tho~t--bodtiy-±mpairment-or 

disfig~rement~-an-amottn~-eq~ai-to--the--amott~t--oE--eeonomie 

damages-or-$~-miilion,-whiehever-is-greater; 

t±iit-for-bodily-impairment-or-disfi9arement~-r.s-t±me~ 

t~e--amottnt--of-eeonomie-damages-or-$3-miilionr-whiehever-ie 

greatero 

NEW SECTION. Section 21. contractual right to 

extended reporting endorsements -- prior acts coverage. (1) 

Each physician qualified under [sections 1 through %6 ~] 

has the ~ontractual right, on the same terms and conditions 

as that physician has under the qualifying lower limits of 

coverage, if any, to obtain an extended reporting 

endorsement for coverage by the pcimary pool of funds for 

claims for medical malpractice that occur during the time a 

physician was qualified under [sections 1 through i6 ~1 but 

that are reported after the physician ceases to be 

qualified. 

(2) The cost of the purchase of an extended reporting 

endorsement paid by the physician to the fund is equal to a 

multiple of the current annual surcharge under [section 7]. 
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The multiple is the lesser of the multiple being charged 

under the qualifying lower limits of coverage at that time 

or the multiple determined by the fund•s actuary. 

(3) Prior acts and omissions coverage, provided to the 

qualified physician upon qualification for coverage by the 

primary pool of funds for claims that have occurred but have 

not been made, must be provided only as to claims that are 

also covered under the term~ of a valid and collectible 

primary policy of insurance coverage carried by the 

physician, qualified as required by [sections through ~6 

24] and any endorsements to the policy. Prior acts and 

omissions coverage from the fund is subject to the following 

exclusions and limitations in addition to those contained in 

[sections 1 through ~6 £!]: 

(a) The fund may not provide coverage for any 

liability to any qualified physician with respect to: 

(i) any claim made against a physician qualified under 

[sections 1 through ~6 ~] at any time prior to the date of 

qualification, regardless of whether or not the claim has 

been reported to any liability insurer; or 

t ii l any potential claim against any qualified 

physician of which any physician is aware or reasonably 

should have been aware as of the date of qualification, 

regardless of whether or not the clai1" has yet been made or 

reported to any liability insurer. For purposes of this 
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subsection, a potential claim includes but is not limited to 

instances where any insured has received an oral or written 

communication from a legal representative of a patient or a 

request by or on behalf of a patient for copies of medical 

records under circumstances reasonably indicative of a 

potential claim. 

(b) The limits of liability of the fund for prior acts 

claims is the lesser of the limits of liability of the 

primary pool of funds under [sections 1 through i6 I!1 or 

the limits of liability of any valid and collectible 

liability insurance carried by the qualified physician prior 

to qualification. 

NEW SECTION. Section 22. Compensation for injuries 

from medical intervention without regard to fault. (1) The 

purpose of this section is to establish a system of prompt, 

efficient, and equitable compensation for certain economic 

damages and attorney fees to those claimants injured through 

medical intervention in the birthing process or obstetrical 

care, without regard to negligence of the physician. ~h~s 

~eetion-~applies--only--if--~he--patient-opt~-on-a-¥o%untary 

ba~is-to~pay-a-desi9neted-prem~um-equivaient-and-ia~er-si9n~ 

en-arbitration-a~reement-to-arbi~rate-~he-eleim--before--the 

Montena-medieal-ie~ei-panero 

(2) Saeh--physie~an-shaii-diseiose-to-eeeh-patient,-a~ 

AT the time of any initial medical treatment BY A 
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PARTICIPATING PHYSICIAN related to the birthing process or 

obstetrical care, tke--amottne--of--fttnd~--on--hand--in--the 

seeondary---pool---o£---£tlnds--and--the--designated--premittm 

eqttivaient-that-will-be-eontained-in-the-fee~-to-be--eharqed 

~y--qtvin9--the--£orm--prov±ded--~y-the-odm±ni~tr8tor-to the 

patient IS ELIGIBLE TO PARTICIPATE I~ :!:.fiE_ SECONDARY POOL AND 

BECOMES LIABLE FOR THE PAYMENT OF A DESIGNATED PREMIUM 

EQUIVALENT. The initial amount of the designated premium 

equivalent is $25•-~he--amoant, IS NONREFUNDABLE, __ AND is 

subject to change by the department, by rule, after 

consideration of the recommendations of the obstetrical 

advisory council. ~he-admin~stre~or-she~±-reg~larly-~eep-the 

phys±eians--ad~i~ed--oE-the-amo~nt-or-money-±n-the-~eeondary 

poo%-of-£andso 

(3) Each patient, at the time ~he-pdti~nt-t~--prov±ded 

~he--ferm--~eqtl±red--±n--sab~eetion--tz;,--mtl~t--be-g±ven-an 

opporttlnity- not--te-part ~eipete --in- -the-- see("}nda ry- -pool--or 

£tlnds-and-to-hft¥e-the-des±gnBted-premitlm-eqtlivalent-dedtleted 

£rom--the--fee~--to--be-eharged OF INITIAL MEDICAL TREATMENT 

RELATED TO THE BIRTHING PROCESS OR OBSTETRiCAL CARE, MUST BE 

INFORMED BY THE PHYSICIAN OF THE PROVISIONS OF SUBSECTION 

(2) AND THIS SUBSECTION. THE PHYSICIAN SHA~L AT_ THAT TIME 

GIVE THE PATIENT A PAMPHLET THAT CLE:ARLY AND _ADEQUATELY 

DESCRIBES. THE PROVISIONS OF [SECTIONS 1 THR~~GH 24] AND 

ADVISES 1'Ht:_I'Al'U:NT TO CONTACT AN ATTORNEY IF THE PATIENT 
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BELIEVES THE PATIENT HAS A MALPRACTICE CLAIM RELATED TD THE 

BIRTHING PROCESS OR OBSTETRICAL CARE. THE PAMPHLET MUST BE 

WRITTEN BY THE __ 1'>_~1\'l'.E B_AR_OF MONTANA, AND THE PRIMARY POOL 

SHALL PAY THE COST OF PUBLISHING AND DISTUBUTING THE 

PAMPHLET. THE PHYSICIAN SHALL ADD THE DESIGNATED PREMIUM 

EQUIVALENT TO THE FIRST BILL SENT TO THE PATIENT AND INFORM 

THE PATIENT AT THE TIME OF THE INITIAL MEDICAL TREATMENT 

THAT THE AMOUNT WILL BE ADDED TO THE BILL. If the patient 

cannot afford the premium and-wish~~-~o-pa~~~eipate-in-the 

~eeonda~y-poo~-o£-f~nd~, the patient shall deliver a signed 

letter to the physician to that effect and the premium must 

be waived. The designated premium equivalent must also be 

waived if prohibited by federal law. 

(4) if--the--pattent--wi~hes--to--pa~tieipate--ift--~he 

~eeond~ry-poo%-o£-f~nd~~ 

(a) prior-to-any-elaim-of--injttry--and--p~io~--~o--any 

known--eomplieation~--of--del±ve~y--or--pregnancy,--the THE 

physician shall immediately, WITHIN 30 DAYS OF THE TIME OF 

INITIAL MEDICAL TREATMENT, remit to the department the 

amount of any required designated premium equivalent or the 

letter from the patient stating an inability to pay the 

premium. Paiiure-of-~he-pa~ien~-~o-pay-or-provide-~he-ietee~ 

di~qttaiiEie~-the--patie"t--£rom--any--participaeion--in--the 

seeo~dary-pooi-oE-r~nd~~ 

(b) ~~bseq~ent SUBSEQUENT to any claim of injury and 
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subsequent to any known complications of delivery or 

pregnancy, the patient sne!r MAY provide the physician with 

an agreement to arbitrate a claim arising out of the 

birthing process or obstetricdl care, on a form provided by 

the administrator. The physician and the pQtient or the 

patient's representative shall execute the agreement to 

arbitrate the claim. Hpo"-app~ovoi-by-the-adm±n±3trator,-the 

B9t"eemel'!it--ie--b~ttd±n9--up~n--t:he--pB~t:i:~nt 7 --the---pat-t-ent.Ls 

represent~tive,-a"y-eiai~antr-and-the-phy~ietan-for-~tl~p~~ee 

o£--B~--elaim--£or-req~ired-bene£ie~-Eor-eompeM~fllbie-injaries 

under-t~~etions-i-throttgh-i6t7---An--exeeuted---eopy--e£--the 

agreement-to-arbitrate-mtt~t-he-provided-to-the-admin±~trator 

and-is-sHbjeet-to-h±~-approvar-a~-to-form-and-eentent-be~ore 

±t-may-beeeme-ef£eetive~ 

(5) A claim for recovery of required benefits must be 

filed pursuant to the provisions of Title 27, chapter 6, 

naming the secondary pool of funds a party, with that 

chapter and its rules of procedure being applicable to the 

secondary pool of funds as if i 1: were a health care 

provider. 'l'he claim is governed by 'ritle 27, chapter 6, as 

if it were a malpractice claim. THE ARBITRATION PANEL MUST 

BE COMPOSED OF AN ATTORNEY, A PHYSICIAN, AND A PROFESSI_ONAL 

ARBITRATOR. THE PROFESSIONAL ARBITRATOR MUST BE 

KNOWLEDGEABLE IN WORKERS' COMPENSATION LAW AND IS THE 

CHAIRMAN OF THE PANEL. The arbitration agreement of the 
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parties con~titutes a request for recommendation of an 

award, and the recommended award constitutes an approved 

settlement agreement pursuant to 27-6-606 ana an award 

pursuant to Title 27, chapter 5. 

(6) (a) Except as provided in subsection (6)(b), Title 

27, chapter 5, applies to the claim and any award. 

(b) The provisions of 27-5-211 through 27-5-218 do not 

apply to the claim, and any conflict between Title 27, 

chapter 5, and Title 27, chapter 6, must be resolved in 

favor of the latter. 

(7) The filing of a claim for recovery before the 

Montana medical legal panel under the arbitration agreement; 

~n%~~~-the-arhitratieft-aqreement-he~-been-re¥oked-in-writinq 

by-the-patient-~rior-to-£i±ing-of-the-eia~m, constitutes: 

(a) a valid and binding agreement that the sole matter 

in controversy is whether there is a compensable injury and, 

it so, the amount of required benefits available 

compensation; 

(b) a waiver of trial by jury or the court; and 

the sole and exclusive remedy for: 

as 

(c) 

( i) any malpractice claim against a physician 

qualified under [sections 1 through i6 !!] or-e-hos~itei; or 

(ii) a claim for required benefits for a compensable 

injury by the patientT-his-heirs-or-represerttetivesT-or-his 

p~rertts-or-ftext-o£-kinT-or-eny-other-persort-who~e--elaim--is 
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derivat~ve-from-the-incident. 

(8) 'l'i'le IF A CLAIM HAS NOT BEEN FILED UNDER SUBSECTION 

(7), THE filing of a malpractice claim in federal court or 

pursuant to Title 27, chapter 6, against one or more 

physicians subject to [sections 1 through i6 l!l constitutes 

a revocation in writing of the arbitration agreement 

provided for in this section if-t~e--etaim--represent~--thet 

the--ciaimant--has--been--fttlly--edvi~ed-in-w~iting-by-legai 

eo~nsei-o£-the-opt~ons-available-unde~-tseetions--1--througft 

~6+--art0--a-~~~e-and-eerreet-eopy-e£-the-writin9-i~-attaehed 

~e-the-elaimo-T£-the-eiaimant-i~-not-rep~e~ented-by--eo~nsel 

in---a---Montana---mediear---iegar---panet--proeeedin~,--the 

administrator-shali-previde-the-adviee-in--wr~tin9--and--~he 

eia±mant--shaii--meke--a-writtert-hirtdin9-e~eetion-te-proeeed 

with-the--maipraet±ce--elaim--or--to--amend--t~e--ela~m--for 

reeovery-ttnder-an-arbitration-a9reement-obtained-pttrsuant-to 

sttbseetion--t6t·--~he--written--adviee--and-eleet±on-must-be 

filed-vith-the-Montana-medieal-ie9ai-panel. 

(9) Claims for required benefits for a compensable 

injury unde[ a valid arbitration agreement are limited to 

required benefits and only required benefits may be paid for 

a compensable injury. 

(10) (a) Required benefits under this se~tion are~ 

limited-to-the-£oiiowin9-items-as-eomputed-ttrtder-t~~e~ions-% 

thro~gl'l-i!6h 
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tit--mediea%--snd--hospital-expenses-and-£tttttre-medieal 

and-~esp~tai-expen~e~-~s-inett~red,-compnted-and-~aid-in--t"e 

manner-provided-in-39-1l-194-a~d-tke-~ttie~-±mplementin9-that 

seetion; 

tiit-lost---ea~ntngs---and---fHt~re--lo~t--earn~ngs--a~ 

inearred7-eomputedr-and--paid--in--the--manner--provided--in 

39-~l-~9lflt--and--aeeo~din~--to--the--de£±nition-of-average 

weekiy-wa~e-in-39-~l-116-and-the--rttles--im~iementing--those 

seetions;-and 

tiiit-reasonabie--attorney--fees-£or-panei-proeeedin9Sy 

eompttted-and-paid--in--the--manner--provided--in--39-~l-6137 

39-Tl-6l4,-and-the-rttles-implementtn9-these-seet±onso 

(I) MEDICAL, PARAMEDI~AL, AND HOSPITAL EXPENSES 

INCURRED TO THE DATE OF THE AWARD; 

l!!l_FUTURE MEDICAL, PARAMEDICAL, AND HOSPITAL 

EXPENSES, COMPUTED IN THE MANNER PROVIDED IN 39-71-704 AND 

RULES IMPLEMENTING THAT SECTION; 

(III) A SUM EQUAL TO ONE AND ONE-HALF TIMES THE STATE'S 

AVERAGE WEEKLY WAGE FOR THE PERIOD OF THE DISABILITY; AND 

(IV) REASONABLE ATTORNEY FEES INCURRED IN BRINGING THE 

CLAIM BEFORE THE ARBITRATION PANEL, NOT TO EXCEED $125 PER 

HOUR. 

(b) Required benefits do not include medical and 

hospital expenses for items or services or reimbursement the 

patient received er-±~-entit~ed-to-reeeive under the laws of 
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any state or the federal goverJtment, except to the extent 

exclusion of such benefits is prohibited by federal law, or 

expenses paid by any prepaid health plan, health maintenance 

organization, or private insuring entity or pursuant to the 

provisions of any health or sickness insurance policy or 

other private insurance program. 

tet---Proeeed~---te---beneficiar~esy---a~---def±ned---in 

39-~l-l!6T-mu~t-be-det~rmined--p~~~~ant--to--39-7i-123y--8nd 

~tlmp-~tlm-p8yment~-£o~-£uture-beneEits-are-pronibitedo 

{ll} All awards must be paid from the secondary pool of 

funds on an--onn~ol A MONTHLY basis for required benefits 

that have accrued and pursuant to Title 25, chapter 9, part 

4, for future required benefits, and that part applies in 

nll instances to claims for required benefits except as 

otherwise provided in this section and to the extent the 

secondary pool of funds has sufficient funds for payments 

without becoming actuarially unsound. If the secondary pool 

of funds has insufficient funds with which to pay an award 

or awards, payments must be made :n the same manner, pro 

rata as to all claims against the secondary pool of funds at 

the time of the required payment. The unpaid amounts of any 

award constitute a future obligation of the secondary pool 

of funds as funds become available. The future obligation is 

not enforceable by any process of law other than pursuant to 

the terms of this section. 
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(12) All costs of administration of the secondary pool 

of funds must be paid from the secondary pool of funds, and 

the costs of administration must be paid prior to the 

payment of any required benefits or required obligations of 

the secondary pool of funds provided elsewhere in [sections 

l through %6 I!l~ If the secondary pool of funds is 

insufficient to pay the costs of administration of the 

secondary pool or any attorney fees required to be paid by 

the secondary pool, the administrator is authorized to loan 

the secondary pool sufficient funds for the administration 

or fee from the primary pool of funds if the loan would not 

render the primary pool actuarially unsound. The loan is an 

advance against future distributions pursuant to [section 

10] and in lieu of the distributions. The loan plus interest 

must be repaid to the primary pool of funds upon the future 

distribution otherwise accruing. 

(13) The arbitration agreement form promulgated by the 

department must include on its face a written notice of the 

substance of subsections t9t-8nd (7) THROUGH (10) in red, 

10-point type. 

(14) The period prescribed for the commencement of an 

action for relief under this section is wi~hin-%-year-eE-~he 

d8t~-of-in;ury THE PERIOD PROVIDED IN 27-2-205. 

NEW SECTION. Section 23. Tax exemption. The fund is 

exempt from payment of all fees and all taxes levied by this 
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state or any of its subdivisions. 

NEW SECTION. Section 24. Review. The administrator 

shall report IN WRITING to each REGULAR session of the 

legislature concern1ng the effectiveness of [sections 1 

through ~6 I!l in achieving the stated goals and concerning 

other matters of importance. The status and operation of the 

fund must be included in that report. 

Section 25. section 27-6-105, MCA, is amended to read: 

•27-6-105. What claims panel to review. The panel 

shall review all malpractice claims or potential claims 

against health care providers covered by this chapterL 

exeep~ including those claims subject to a valid arbitration 

agreement allowed by law or-ts~o~-wh±eh-s~it-has-bee~-E~~ed 

prior-~o-Aprii-±97-±91~." 

Section 26. Section 27-6-602, MCA, is amended to ·read: 

•27-6-602. Questions panel must decide. 1!1 Upon 

consideration of all the relevant material, the panel shall 

decide whether there is: 

tlt~ substantial evidence that the acts complained 

of occurred and that they constitute malpractice; and 

ti!till a reasonable medical probability that the 

22 patient was injured thereby. 

23 

24 

25 

(2) If ~he-paftel-deeide~-thet~the~ee~~~-e~~~ined--er 

fti:d--1'\e~--eonsti:t:tst:e--medi:ee±-~~-lEt"aeti-e~ B.~_nd-~f th~-~- is an 

arbi tr!Jt ion agr~~!!lent __E_~!sua_!!! ___ to _ _lsectj_ ~l~___!_i}!"O~<J_i]_ i6 
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24], the panel shall decide whether there is a compensable 

~pursuant to [sections 1 through i6 24), and, if so, 

make an award pursuant to [section ~-4 ~" 

Sec~+BR-25h--seet~o~--ll-r&-r&r,--MeA,--~•--ame~ded--to 

read-:-

u33-i9-%9ro--B~f±~ition~o--A~-tt~ed-in--this--p~rt,--th@ 

foliowing-d@finition~-appiy~ 

ttt--llAs~ee~etioft•-me~n~-the-Montana-insttr~nee-gttaranty 

assoeiation-er@ated-ttnder-33-%Q-i93o 

trt--tat-•ee~ered---eia±mu---means---an--ttnpaid--e!a~~Y 

± ne l ttd ± n9--one--£ C")f'- -tt nea rf'l:ed--pr em± ttm ~ r- ""0 f'--a- -eol"'l t rae t tta i 

gttaranty--for--an--extended-report±ng-endo¥sement-for-etaim~ 

reported-after-the-expiration-of--the--poliey--period--wh~eh 

ari~~~--ottt--o£-and-i~-w±thin-the-eo¥erage-and-~ot-±n-exee~s 

o£-~he-aprl:±c:abie-l:_imits-of-.e:n--insttranee--poiiey--to--whieh 

thi~--part--appiie~--i~stted--by--an-in~ttrer,-i£-~tteh-in~ttrer 

beeomes-an-insolvent-insurer-aEter-Ottly-i 7-l9~l,-and~ 

t±t--the-e%aimant-or-insn~ed--is--a--resident--o£--thi~ 

state-at-the-time-o£-the-insttred-event;-or 

tiit-the--property--£~om--whieh--tne--ela±m--arises--is 

permanentiy-ioeated-in-this-stateo 

tbt--ueoyered-elaimu-shaii-does-not-±nel:ttde-any--amottnt 

dtte--a--reinsurer,--insttrer,-insttrenee-pool,-or-ttnderwritin9 

assoeiation,-as-sttbro9ation-reeoveries-or-otherwi~e. 

t3t--u~nsol¥ent-insttrerU-mean~-an-insttrer~ 
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tat--attthorized-to-tra"saet--insur~nee--±n--thi~--state 

ei~her-at-tne-time-the-poliey-was-tsstted-or-when-the-tnsttred 

e~ent-oeettrred~-and 

tbt--determined-to-be-±n~ol~ent-by-a-cottrt-of-eomp~~e~t 

jttr~~d±etiono 

t4t--uMember-insttreru-means-any-person-wno~ 

tat--write~--an~--kind--of-insttranee-te-wn±eh-thi~-part 

appl:ies--ttnder--33-i9-i9lt3t,--ineludin9--th~--exendn9e---ef 

reeiproeal-or-inter±nsttranee-eontraet~~-~nd 

tbt--±s--iieensed--te-transaet-insuranee-±n-this-~tateo 

t5t--uHet-d±reet-wr±tten-premittm~u-mean~--direet--9ros~ 

premiums--written--in--~Mi~--stat~--on-in~ttra~ee-pol±eies-to 

whieh-th±~-part-applies1 -less-rettirn--premium~--thereon--and 

di~idends--paid--or-eredited-to-po~±eyho~ders-on-~tteh-direet 

bus±nesso-uNet-direct-written--premiumgn--doe~--not--±nelade 

p~emittm~-on-eontraets-between-±nsttrers-or-re±nsttrerso 

t6t--uPersonB---means---any---indtvidua±,--eorporation1 

partnership,-as~oe±at±on,-or-~oluntary-or9ani~ation.u 

Section 27. Section 33-23-311, MCA, is amended to 

read: 

~33-23-3114 Information required of professional 

liability insurers -- submission. {1) For purposes of this 

section, "profession'' means the occupations engaged in by 

physicians, 

practical 

osteopaths, registered nurses, licensed 

nurses, dentists, optometrists, podiatrists, 
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chiropractors, hospitals, attorneys, certified public 

accountants, public accountants, architects, veterinarians, 

pharmacists, and professional engineers. 

(2) Each insurance company engaged in issuing 

professional liability insurance in the state of Montana 

shall include the following information, by profession, from 

its experience in the state of Montana, in its annual 

statement to the commissioner: 

Ia) the number of insureds as of December 31 of the 

calendar year next preceding; 

(b) the amount of earned premiums paid by the insureds 

during the calendar year next preceding; 

(c) the number of claims made against the insurer's 

insureds and the number of claims outstanding as of December 

31 of the calendar year next preceding; 

(d) the number of claims paid by the insurer during 

the calendar year next preceding and the total monetary 

amount thereof; 

(e) the number of lawsuits filed against the insurer's 

insureds and the number of insureds included therein during 

the calendar year next preceding; 

(f) the number of lawsuits previously filed against 

the insurer's insureds 

settlement or trial and the 

which were 

number of 

dismissed 

insureds 

therein during the calendar year next preceding; 
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(g) the number of lawsuits previously filed against 

the insurer's insureds which were settled without trial, the 

total monetary amount paid as settlements in such settled 

cases, and the number of insureds included therein during 

the calendar year next preceding; 

(h) the number of lawsuits against the insurer's 

insureds which went to trial during the calendar year next 

preceding and the number of such cases ending in the 

following: 

(i) judgment or verdict for the plaintiff; 

(ii) judgment or verdict for the defendanl; 

{iii) other: 

(i) the total monetary amount paid out, in those 

lawsuits specified in subsection (h}; 

(j) the total number of the insurer•s insureds 

included in those lawsuits specified in subsection (h); 

{k) the number of new trials granted during the 

calendar year next preceding; 

(1) the number of lawsuits pending on appeal as of 

December 31 of the next preceding calendar year; and 

(m) such other information and statistics as the 

commissioner considers necessary. 

(3) The commissioner shall, with~~-69-rl8ys-of--req~est 

Qy_October 1 of each calendar year, submit in writing to the 

appropriate licensing authorityL_in summa~y-~p9~t form~ the 
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data and information furnished him pursuant to this section 

relevant to the particular professionL e~ facility, or class 

of facilities and shall likewise make the summary available 

to the public at the expense o[_ __ ~h.-~--~-e_q~-~~~"o_;-_! which data 

and information must be retained f·or at least 10 years.'• 

NEW SECTION. Section 28. E><tension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act] is extended to the provisions of 

[this act]. 

NEW SECTION. Section 29. Non!te"'e~abHity------------

aisso±~eion BfSS9bH~f9H e£--f~~d------traft~£er--to--Montan8 

ins~ranee-gHaranty-a8~oeiationo SEVERABILITY. tYt-t~t-f£-any 

provi~ion--o~--thi~--e~apter,--any-provision-of-the-seetiens 

%isted-in-sttbsee~ien-ti;tbtr-er-~he-app~±e8tion-e~--~ny--ene 

o£--those--provisions--~o-any-person-or-eirettmstanee-is-heid 

invaiid-by-a-d~eision-of-~he-Montena-srtpreme--eottrt--or--the 

Enited--S~ates--ettpreme--eottre,-s~eh-invaiidity-ehaii-render 

this-entire-ehapter-invaiid-excep~-for-this-see~ion7 -whether 

or-not-the-other-previs±ons-or-a~p~ieat±on-e£--this--ehapter 

ean--be--given--e££eet--witho~t--the--invalid--~rovision--or 

epp%ieetiono 

tbt--Th~--provi~ion~--of--%5-9-491--throttgh---%5-9-4957 

z5-l5-zaz,-z1-l-19z,-z1-l-193,-z1-z-z9Strt7-ze-l-39l-throttgh 

i8-l-303r-i8-l%-3iiy-and-this-ehapter-are-not-se~erableo 

tit--tat i!i Th~-a~!t~t~-and-liabilities-of-the-primary 
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poo~-of-f~nde-mttet-be-transf~rred-to-the--Montana--insttranee 

9ttaranty---assoeiatien--ereated--ttnder--33-±B-T63--ttpon--the 

oeettrrenee-of-any-of-the-foTlowin9-e~ent~~ 

fitfAt--fthi~ ehapter A€~± eeing--~e~dered---inva!id 

beea~~e--of--one--or--more--o£--the--reason~--s~t--ferth--in 

sttb~H~e~ior'\-tit• 

fiit~--the-p~im8~y-peol-of-ftlnds-not-eein9-maintained 

on-an-aetttariai::i::y-~ottnd-ba~ts-£er-mo~e-than-3-years-f~om-the 

~ime-stteh-sottn0ne~~--~~--reqttired--by--fthi~--6ett--and--the 

probabti::ity-thet-the-primary-pooi::-of-fttnd~-will-be-e~ha~~ted 

by-- the-payment-of -al-l- -f ±xed-and-~nown -obi i9atien~- that --wt i:: l

beeeme-£-tna±-within-3-yearso 

tbtti7--~he-l-iabil±tie~-of-the-fttnrlr-inel~din9-eovera9e 

endorsements,--eonstitttte--ee~ered--elaims--a~--defined---±n 

33-lQ-lQ%7--and--the--limit--of--l-iabiiity--of--the--Montana 

insttranee-~ttaranty-assoeiation--and--any--phy~ie±an--B9ainst 

whom-a-ei::aim-has-oeettrred-or-a-jttd9ment-has-been-rendered-or 

with--whom--a--settlement-a9reement-ha~-been-entered-into-±s 

eqttal-~o-the-limits-of-i±abil-ity-of--~he--Montana--in~tlranee 

gttaranty--a~~ociation-ttnd~r-33-i9-l95 l!l_IF A PART OF [THIS 

ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE FROM THE 

INVALID PART REMA_Ir.IIN Ef'FECT. IF A PART OF [THIS ACT] IS 

INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE: PART REMAINS 

IN EFFECT IN. ALL VALID APPLICATIONS THAT ARE SEVF.RABLE FROM 

THE INVALID APPLICATIONS. 
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(2) THE ADMINISTRATOR MAY PETITION THE DISTRICT COURT 

OF THE FIRST JUDICIAL DISTRICT TO TERMINATE (THIS ACT] IF A 

PART OR ONE OR MORE APPLICATIONS OF A PART ARE INVALID AND: 

(A) THE PRIMARY POOL OF FUNDS CANNOT BE MAINTAINED ON 

AN ACTUARIALLY SOUND BASIS FOR MORE THAN 3 YEARS FROM THE 

TIME SUCH SOUNDNESS IS REQUIRED BY (THIS ACT]; OR 

(B) THE PRIMARY POOL OF FUNDS WILL BE EXHAUSTED BY THE 

PAYMENT OF ALL FIXED AND KNOWN OBLIGATIONS. 

(3) ALL CLAIMANTS, PARTICIPATING PHYSICIANS, AND 

HOSPITALS, AS DEFINED IN [THIS ACT], HAVE STANDING TO APPEAR 

IN ANY COURT PROCEEDING INSTITUTED BY THE ADMINISTRATOR 

UNDER SUBSECTION (2). 

(4) IF THE COURT FINDS THAT THE CONDITIONS DESCRIBED 

IN EITHER SUBSECTION (2)(A) OR (2)(B), OR BOTH, HAVE 

OCCURRED, (THIS ACT] TERMINATES. UPON THE ENTRY OF AN ORDER 

OF TERMINATION THE COURT SHALL DIRECT THE ADMINISTRATOR TO 

TAKE POSSESSION OF THE ASSETS AND TO ADMINISTER THEM UNDER 

THE GENERAL SUPERVISION OF THE COURT. 

(5) UPON AN ORDER OF TERMINATION, NO PERSON MAY SUBMIT 

A CLAIM UNDER (THIS ACT]. THE ADMINISTRATOR MAY NOT MAKE 

PAYMENTS TO CLAIMANTS UNTIL A DISTRIBUTION PLAN IS APPROVED 

BY THE COURT OR UPON PETITION OF AN INDIVIDUAL CLAIMANT ON 

THE BASIS OF HARDSHIP AND A SHOWING THAT IN ALL LIKELIHOOD 

THEY WOULD SHARE IN ANY DISTRIBUTION. 

(6) WITHIN 30 DAYS OF THE TERMINATION ORDER THE 
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COURT A PLAN OF 

DISTRIBUTION MUST 

GIVE PRIORITY TO CLAIMANTS AND DISTRIBUTE THE FUNDS IN AN 

EQUITABLE MANNER. 

(7) ALL CLAIMANTS WHO HAVE NOT RECEIVED A FINAL AWARD 

DETERMINATION BY THE PANEL ON THE DATE [THIS ACT] IS 

TERMINATED BY COURT ORDER ARE NOT BOUND BY THE PROVISIONS OF 

[THIS ACT]. 

NEW SECTION. Section 30. Applicability. (This act] 

applies to all causes of action that constitute medical 

malpractice claims of any nature, whether obstetrical or 

otherwise, where the cause of action includes one or more 

physicians who are qualified pursuant to the terms of (this 

act) and a claim for coverage exists against the patient 

assured compensation fund. P~e¥idedr-howe~e~,-tkat--t~ee~ioft 

~~t---dees--no~--e£~ee~--~~gkt~--and--dtlt±e~--tha~--mattlr~d, 

penalti~s-that-we~e-±netlrred,-or-proeeed~ng~-t~ae-we~e-begun 

beEore-t~he-effeet±ve-date-of-tkis--ae~t--and--t~at--seetion 

5pplies,--if-5t-ailr-oniy-to-ea~ses-o£-aet±on-that-aeerue-on 

er-a£ter-the-date-e£--qualiE±eation--of--a--physieian--under 

tthi~-8et7-a9aiftst-whom-~ueh-a-eattse-of-aetion-aeerueso 

NEW SECTION. Section 31. Effective date. (This act] 

is effective on passage and approval. 

-End-
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HOUSE BILL NO. 699 

INTRODUCED BY ADDY, STICKNEY, CONNELLY, BECK, HALLIGAN 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR A PATIENT 

ASSURED COMPENSATION FUND ABOVE LOW PRIMARY LIMITS OF 

INSURANCE, FOR THE PAYMENT OF MEDICAL LIABILITY CLAIMS 

AGAINST PHYSICIANS WHO DELIVER BABIES; PROVIDING FOR THE 

RETURN OF DOLLAR SAVINGS TO 6R%6fNAb-€APf~Abf~ERS-ANB-~6 

PATIENTS WHO ARE INJURED IN THE MEDICAL SYSTEM; PROVIDING 

FOR AN OBSTETRICAL ADVISORY COMMITTEE TO MAKE 

RECOMMENDATIONS REGARDING OBSTETRICAL CARE; PR6YfBfN6--P6R 

6BdB€~fYB--68fBBbfHBS--P6R-N6NE€6N6Mf€-BAMA6BS-PR6P6R~f6NA~B 

~-~HB-SBYBRf~~-6P-fNd8R~-6R--~H6--bfPB--BHPB€~AH€~--6P--~HE 

fNdHR6B--PAR~~7 PROVIDING FOR VOLUNTARY ENTRY INTO BINDING 

ARBITRATION FOR OBSTETRICAL CLAIMS WITHOUT REGARD TO 

NEGLIGENCE OF THE PHYSICIAN; PROVIDING FOR ADMINISTRATION BY 

THE MONTANA MEDICAL LEGAL PANEL UNDER THE REIMBURSED 

SUPERVISION OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL 

SCIENCES; PROVIDING FOR CAPITALIZATION BY A PRBMfHM-~AH-6N 

€ASBAb~~-€ARRfBRS ~BMP6RAR~-bfNB-9P-€REBI~-PR6M-~HE--6ENBRAb 

PHNB,--Wf~H--~HE--ABYAN€EB-M6NB~-~9-B6-REPAfB PRBMIHM-~AH-ON 

PR6PER~¥-ANB-€ASHAb~~-€ARRfERS TEMPORARY LINE OF CREDIT FROM 

THE BOARD OF INVESTMENTS, WITH THE ADVANCED MONEY TO BE 

REPAID; AMENDING SECTIONS 17-6-202, 27-6-105, 27-6-602, 

33-19-19~7 AND 33-23-311, MCA; AND PROVIDING AN IMMEDIATE 
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EFFECTIVE DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

it delegates rulemaking authority to the department of 

health and environmental sciences. This bill is intended to 

expand the authority of the department and to authorize the 

writing and adopting of rules in accordance with the Montana 

Administrative Procedure Act to: 

(1) qualify or disqualify physicians for participation 

in the patient assured compensation fund; and 

(2) facilitate the collection of assessments and 

charges for hospitals and participating physicians under the 

Patient Assured Compensation Act. This bill is intended to 

reimburse the department for the cost of writing and 

adopting the rules. 

BE IT ENACTED BY THE LEGISLATURE OF THE STAT~ OF MONTANA: 

NEW SECTION. Section 1. Short title. (Sections 1 

through i6 £.!] may be cited as the ''Patient Assured 

Compensation Act". 

NEW SECTION. Section 2. Purpose and 9oals. (1) The 

purpose of this legislation is to *"erea~e-the--availability 

ef' LOWER INSURANCE COSTS FOR PHYSICIANS PROVIDING 

obstetrical care and TO INCREASE access to that care, 
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especially in rural areas of Montana, and to maintain the 

availability and accessibility of obstetrical care in urban 

areas of Montana~ 

(2) The goals of this legislation are to: 

{a) eliminate from the insurance system any excess 

insurance money that may be collected because of complex 

insurance and legal problems related to excess reserves, 

excess profits, and the use of shared insurance data from 

states other than Montana; 

(b) require the pass through of savings to those who 

bear the cost for the Patient Assured Compensation Act, 

including the class of patients and claimants with injuries 

received in the medical system; 

(c) provide more-f~ll-and-fair A NO-FAULT SYSTEM OF 

compensation to claimants than----th~----e~~~ene 

m~dieai-ins~rsnee-~e9a%--system--doe~--~n--eases---invo~ving 

physieians-who-~e~~ve~-babies; 

tdt--p~ayide-in-advanee-a-~easonab~e-ea%e~lation-of-the 

act~al--amoonts--~o--~-pai~-in-obstet~ies-~elated-elaims-so 

that-the-fonds-necessary--to--pay--claims--can--be--properly 

raised--from--those--who--pay--for-the-claims-to-ensure-that 

damages-do-not-inerease-exponentially; 

tet.i.Ql provide a funding mechanism that is broader 

than the available base of funds from obstetricians and 

family practitioners providing obstetric care by using 
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sources that have an interest in the maintenance of core 

industries in rural areas and that have benefited from 

previous civil justice reform legislation; and 

trt!!l provide an immediate reduction in the total 

cost of coverage for medical liability insurance 

physicians who deliver babies. 

NEW SECTION. Section 3. Legislative 

le9islature finds that: 

findings. 

for 

The 

(l) there has been an accelerating and substantial 

reduction in available obstetrical services in Montana, 

especially in the rural areas, and this process is likely to 

continue unless appropriate steps are taken; 

(2) the reduction in obstetrical services constit~tes 

a SEVERE statewide public health AND ECONOMIC problem o£-a 

large-magnieoOe-and-a-~~a~ew±de-eeonom±e-probi~m-o£-a-severe 

nature; 

t 3}--:i:l"l:-addit ion-to--thll!'--d ±reet --loss- -of- -ohstetri:_ee:l 

se~viees-in-r~ra%-a~eas-of-Moneana,-there-have-been-end-wi:%% 

%i:~e%y-eontin~~-to-be~ 

tat--broader--adverse-eeonomie-i:mpaet~-to-the-hospitals 

in--those--eoiMI.tlnte±es7 --inelt1di-ng--the--el:o::st1 re-- -of-· --soll\e 

hospH~als--with-resul-tintj-e:dYe~se-impe:ets-on-the-eomm~ni.t:ies 

involved,-that-£1ow-Erom-e-%ess-of-a-hroad--range--of--bas:ie 

m.edieal--serviees--as--phy8ieian~- -who-del i"''e r:' · ba b ie::s- retir,e 

early-or-leave-the-community; 
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tbt--~~mitae±ens-en--the--avaiiebili~y--and--eeeess--to 

obstetriea%---eare---in---urben---a~eas,---espeeial~y--among 

iower-ineome-womenT-b~o~~h~-abotlt-hy-increa~ed-pressures--on 

r±mited--resourees--in-urban-areas-£rom-women-in-rttra%-a~ees 

who--wish--to--obtain--rep%aeement---obstetrieai---servieesL 

ESPECIALLY IN RU~AL AREAS, THAT MAY WELL CONTINUE UNLESS 

APPROPRIATE STEPS ARE TAKEN; 

t4t1ll the impacts referred to in subseetion--t3t 

SUBSECTIONS (1) AND (2) are strongly associated with, among 

other things: 

(a) substantial previous increases in the cost of 

medical liability insurance, a high level of current costs 

of medical liability insurance, and anticipated increases in 

the future cost of medical liability insurance to the point 

where the income from the delivery of babies does not 

justify the current or future cost of medical liability 

coverage; 

(b) substantial previous increases in the number of 

PHYSICIANS INVOLVED IN OBSTETRICAL medical liability claims 

against--phy~ieian~, with an increased likelihood that each 

physician will be periodically involved in a number of legal 

claims; 

(c) inducements for early retirement, relocation to 

another area, or the elimination or limitation of 

obstetrical services by doctors who deliver babies; 
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t5ti!l the medical-insurance-legal system, because of 

its unpredictability and hiqh cost, often Oep~ives CAN 

DEPRIVE the most seriously injured and the least seriously 

injured of even their out-of-pocket economic damages or 

provides compensation for intangible damages 

disproportionate to the severity of the injury or the life 

expectancy of the injured party. 

NEW SECTION. Section 4. Definitions. As used in 

[sections 1 through ~6 I!l, the following definitions apply: 

{l) "Actuarially sound basis" means that the 

probability of insolvency of the primary pool of funds has 

been lowered to a level of risk that is prudent to accept, 

as determined by an actuary hired by the fund, who is a 

member of the American academy of actuaries or the casualty 

actuarial society. 

{2) "Administrator" means the administrator of the 

primary and secondary pool of funds, who is the director of 

the Montana medical legal panel provided for in 27-6-201. 

(3) "Board" means the Montana state board of medical 

examiners provided for in 2-15-1841. 

t4t--•Bodily--impai~menttt--mean~-tempo~ttry-o~-pe~manent 

impairment-or-%oss-oE-bodily-£~netions-o~-bodi%y-par~s.--~he 

te~m--does--not-inei~de-other-impairme~~~,-inel~dinq-btl~-not 

iimited-to--mental--or--emo~~onal--proee~ses--o~--beha~iorai 

eenerels.-
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tStill "Claimant" means a person claiming damages for 

injury from medical malpractice or required benefits for 

compensable injuries under [sections 1 through i6 !!1-

t6till "Commissioner" means the commissioner of 

insurance provided for in 2-15-1903. 

ti'till "Compensable injury'' means any physical harm, 

bodily impairment, disfigurement, or a delay in recovery, 

under [section ~4 22) that: 

(a) is associated with or connected to the birthing 

process or the rendering of obstetrical care by a physician 

qualified under the terms of {sections 1 through 26 24]; 

{b) is associated in whole or in part with medical 

intervention rather than with the condition for which the 

intervention occurred; and 

(c) is not consistent with or reasonably expected as a 

consequence of medical intervention or is a result of 

medical interventi-on to which the patient did not consent. 

tBtffi •condition" means the general state of health 

of the patient prior to medical intervention. 

t9ti!l "Delay in recovery• means any undue additional 

time spent under care that is not substantially attributable 

to the condition for which medical intervention occurred and 

includes consideration of the general health of the patient. 

f:l9till .. Department" means the de;partment of health 

and environmental sciences provided for in Ti-tle 2, chapter 
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15, part 21. 

tilti!.Q1 "Designated premiu~ equivalent 11 means the 

dollar amount paid by a patient to a physician o~-ded~etea 

from-the-charges-e£-a-phyeieian under [section i4 22]. 

tlit-~Bis£iguremen~•-means-sear~-o~-ad~erse-changes--in 

bodily--appearanee-beyond-~ftoee-~ha~-a~e-medieaiiy-required. 

t%3t-4Beenomie--damages8 ---me~n~---~ho~e---eompensatory 

damage~--payabie--as-~-res~it-of-a-m.edieai-maipr~~tie~-e*a*m 

agairu!~:e-a-_ph;rs:i:eian-or-a-phys.i-eian-and-e~her--partiesr--t~t~~ 

are--objeetiveiy--determ:i:nabie--and--~eri£iable-eompensator~ 

damages, -i-nelud-i-ftg-btl t-ftot- i:i:mi ted- to-m.ed :teal:--ex pe ftS ee--and 

care7--rehabi-if~a~ion--serviees,--custed:i:al:--eare,--loee--~r 

earnings-and-eern~ng-eapee:i:~y,-ioss-of--ineome,--£uneral--or 

f:,ttriai-expenees,.-lose-ef--.ase-oE-proper~y,.-coste-of-repa:i:r-o.r 

replaeement--o~--property7--eosts--of--obtaining--sHbst:i:t~te 

domestie-serviees,-loss-oE-employmentr-loss-of--bnsiness--or 

etnp%oyment---opport:t.tn:i:t:iee.,---e:ftd---any---other---objectfo-veiy 

determinable-and-verif:table-peet~niary-o~--monetary--damages~ 

fl4t1!!l_ ''Hospital" means a hospital as defined in 

50-5-101. 

ti-St1!11 "Malpractice claim'' means a malpractiGe claim 

as defined in 27-6-103. 

ti6tl!.ll "Medical intervention-11 means the rendering as 

well as the omission of any care, tr_edtrncnt, or services 

pr-ovided within the course of treatrnf'tll .. '\dministered by or 
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under the control of a physician or hospital. 

f%"1t.!..!.!l "Montana medical legal panel'1 means the panel 

provided for in 27-6-104. 

t%8t-"Honeeertom.~e--datn.agesu-m.eans-those-damEI:t;~~-payable 

as-a--res~l~--of--a--med±ear--maipraet±ee--eiai~--a9a±~se--a 

physieian---or--a--phys±e±an--artd--oth~r--parties--that--are 

sttbjeet±veiy-deeertn.±rted-to-be--nonmonetary--or--nortpee~ft±ary 

damages,--±rteittd±Hg--but--not--l±m±ted--to--pairt,-stt££erinq7 

±neon~en±enee,-gr±e£,--phys±eal--impairment,--d±~f±gttremerttt 

mefttat--stt££er±ng--or--angtt±shr--emot±onai-d±9tre~sr-ioee-o£ 

eoe±ety-and-eompanioftsh±p,-ioss-o£-eonsert±um,-fear-o£-lo~s7 

£e~r-of-~%~ne~e,--£ear--o£--inj~ry 7 --±nj~~y--eo--reptteeeion7 

h~milia~ion,---anrl---any---othe~---~~o;eet~vely---determined 

nonmonetary-o~-nonpeettn~ary-demeges. 

fl9t11 .... ~.1 "Obstetrical advisory council" means an 

advisory council created pursuant to 2-15-122 by the 

department and provided for in [section i6 19). 

ti&ti.!_ll 11 Patient" means an individual who receives or 

should have received care from a physician and includes any 

person OR ENTITY having a elaim--o£--any--kind,--whether 

derivDtive--or--otherwi8e,--as--a--res~lt-o£-a%leged-medieal 

meipraetiee--on--the--part--o£--a--p"yeieian--or--having---a 

eompen~able--injnry.--serivative--elaims-inelude-bttt-are-not 

limited-eo-the-elaim--o£--a--pa~ent--or--parenes,--gdardian7 

trttstee,---ehild,---~elative,---attorney;---or---any---other 
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repreeente~ive-of-a-patiene,-ineldding-elaims--for--economie 

dam.ages 7 -noneeoftomie-dt~~m.eges 7-attorne'y-£ee:!-or-exi'en~e~7-a"d 

all-similar-elaims RIGHT OF ACTION UNDER 27-1-501. 

tilt.i..!ll "Patient assured compensation fund" or "fund" 

means the fund created under [section 5} and comprised of a 

primary pool of funds and a secondary pool of funds. 

t~~t-RPhysieal-ha~mu-me8n~-a-wotlnd,-infeetien,-dieease, 

or-de8th .. 

t~3t1.!!J.... "Physician" means a physician as defined in 

27-6-103. 

tr4t.i..!..2.1 "Primary pool of funds" means that separate 

and segregated portion of the fund established for the 

payment of claims, expenses, and other allo~ed and required 

expenditures pursuant to [sections 1 through ~6 ~], except 

for money payable from the secondary pool of funds. 

t~5tQ.Ql 11 Representative" means the spouse, parent, 

guardian, trustee, attorney, or other legal agent of the 

patient. 

t-2!6711.!1 "Secondary pool of funds" means that separate 

and segregated portion of the fund established for the 

payment of compensation, expenses, and other allowed and 

required expenditures pursuant to (section %4 ~). 

tZ~7illl "Surplus" means the excess of total assets 

minus liabilities of the primary pool of funds as defined by 

standard accounting practices for insurance carriers. 
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NEW SECTION. Section 5. ~L~..:;; FUND CREATED 

attacbaent to departaent deposit and investaent. (1) 

There is a patient assured compensation fund. Money for the 

fund collected and received pursuant to (sections 1 through 

i6 24} is to be used exclusively for the purposes stated in 

[sections l through i6 ~]. 

(2) The fund is attached to the department for 

administrative purposes only, purs_uant to 2-15-121, except 

as otherwise provided in [sections 1 through i6 24]. The 

department may promulgate rules and regulations implementing 

[sections l through i6 24]. 

(3) The primary and secondary pool of funds and any 

income from those funds must be held in trust. The funds 

must be deposited in segregated accounts (one for the 

primary pool of funds and one for the secondary pool of 

funds), invested, and reinvested by the department AS A 

FIDUCIARY, pursuant to la~. The fund may not become a part 

of or revert to the general fund of the state. 

NEW SECTION. Section 6. Reimbursement to ~t'"t:me-n-1:

DEPARTMENTS. The department AND THE DEPARTMENT OF INSURANCE 

must be reimbursed from the primary pool of funds for any 

expenses incurred in the administration of [sections 1 

through i6 24]. 

NEW SECTION. Section 7. ·Capitalization and 

aaintenance of primary pool of funds and secondary pool of 
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funds -- surcharge. (1) To capitalize the primary pool of 

funds and the seconda.ry pool of funds, there is -leYied--:al:ld 

ee!!eeeed-on-a!l-ins~ranee-earriers-a~~horized-to-write--and 

engaged--in--wri~inq-easttaity-ins~ranee-p~~~uant-to-33-l-i86 

in-this-state-during-i98Y-and-en9a9ed--in--writ±n9--easualty 

insttranee--as--of--Beeemher--3%y~%9B9T-e-one-t~me-refttndab%e 

sttrehar~e-ift-i:he-Eerm-o.£-a-:I:.:I:T%-.pr.e.m±tnn.-ta,c:-~ttr-eh:ar-ge-ba~ed 

&ft- i98'f -ear r i>er~aftftiiAi- r.epot' ts -made-ptt.r s '""' t -.to-.33- i -78.5..---1\ 

tetai--~f-$i&BT&88-&~-bhe~sureharge-£orms-the-eapita~i£at*~ 

ef-th:e-secondary-poel--ef--fttnds--and--the--balanee--o£--t~ 

stJ.rcharqe--~orms-....,the--eapi.tal:iza.t:ion-of-... tfte-prim,eu:o:.y-po.ol-o.E 

ftJ.nds-;--ff-tfte-:stlrcharge.s-provided-£or-in--.this--see~ion--are 

re£tu,.dedy--the--re£und:-m.tJ.st-be-mad.e-i:n-.the-method-and-a,._~nner 

pt'&¥ided..fer-in-t.sec:ti0ft-.l9,f..- A-b6AN-6P-$6-.36B-.666-PRE!M-~'l'HB 

S'i'A'l'B--SBHERAb-~PSNB-Te~'i'HB-PRiMAR~-P66b-eP-PSNSS-AH9-A-~AN 

6P-$i99-.999-PR6M-'i'HB-S'i'A'l'B-SBHERAb--PSH9--'!'9--'l'HB--SB€8N9Aa~ 

P66b--9P-PSNBS..--'i'HH-b6ANS~ARB-N6'!'-APPR6PRtA'i'r9NS-AN9-MijS'i'-BB 

REPAIB-IJN9ER-tSH€'i'of6N--i9t 7--Wof'i'Heft9'--iN'i'BRBS'h bF.ViBB--.11,119 

BGbbB€'1'89- -eN--Abb-PRSP ER'i''i -AHB- BASII/I b'i'.'f -BARR! ERS-A!J'i'HSR II EB 

'i'e-WRt'l'B--ANB--BNSASEB--fN--WRI'i'INS--PR8PBR'i'¥--ANB--€ASSAb'i'¥ 

fNSSRAN€B--SNBBR- 33-l-i96- eR-33-i ii9-1N 'i'H!S-S'i'A'l'E-BSRiNG 

l987-ANB-ENGASBB-fN-WRi'i'iN6-PR6PBR'i'lf-:ANB-€ASSAb'i'lf'--f.NSSRAH€B 

AS--6P-BB€BMBeR-3l7-l9BBr-A-6NB-'l'iMB-REPSNBABbB-SI;!R§HAR6B-fN 

'i'HB-P6RM-6P-A-l..-Ui-:PRBMHIM--'l'Ali--SilR€HARGE--:BASEB--:6H--:i98.1 

eARRfBR--ANNSAb--RBPSR'i'S--~BB--SNBBR--~3-2-765•--A-'i'S'i'Ab-SP 
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~t88,999-8P-THB-SHREHAR6B-P8RKS-THB--eAP%TAbt~ATf8N--8P--THE 

SEE8NBAR¥--P88b--8P--PHNBST-ANB-THB-BAbANEB-8P-THB-SHREHAR6B 

P8RKS-THB-EAPfTAbfSAT%8N-8P-THB-PRtMAR¥-P88b--BP--PHNBS7--tP 

THB--SHREHARGE--IS--RBPHNBBBT-THB-REPHNB-KHST-BB-MABB-tN-THB 

MANNBR-PRBYIBBB-IN-tSBETt8N-l91< A LOAN OF $7,250,000 FROM 

THE BOARD OF INVESTMENTS TO THE PRIMARY POOL OF FUND~ AND A 

LOAN OF $100,000 FROM THE BOARD OF INVESTMENTS TO THE 

SECONDARY POOL OF FUNDS. THE LOANS ARE NOT APPROPRIATIONS 

AND MUST BE REPAID UNDER (SECTION 10], WITH INTEREST AT 4\ 

PER YEAR. 

(2) Except as otherwise provided in this section, the 

primary-poo±-of-fHnds-is-fu±iy--nonassessab±e PARTICIPATING 

PHYSICIANS ARE NOT SUBJECT TO ASSESSMENT. In order to 

maintain the primary pool of funds, the following annual 

surcharges must be levied against physicians qualified under 

[section 'l6 15]: 

(a) ( i) for coverage from 

from $100,000 per occurrence and 

the primary pool of funds 

$300,000 in the annual 

aggregate up to $1 million per occurrence and $3 million in 

the annual aggregate for all claims made during the policy 

period of the qualifying physician's primary policy of 

insurance required by [sections 1 through ~6 £!] and 

pursuant to that primary policy, as to physicians insured 

for purposes of at least some obstetrical privileges with an 

insurer authorized under [sections 1 through i6 !!l~ 
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tAt--a~-a-£amily-preetitiefterT-en-8nnttal--~~reharge--o£ 

$6,3EI7 

tBt--as---an---oh~tetrieian,--an--annttel--snrehar9e--ef 

$i3Ti4t, AN ANNUAL SURCHARGE THAT WILL KEEP THE PRIMARY POOL 

OF FUNOS ACTUARIALLY SOUND. THE STATUTORY LIMITATIONS AND 

REQUIREMENTS ON RATE CHANGES BY PRIMARY MEDICAL MALPRACTICE 

CARRIERS APPLY TO THE DETERMINATION OF SURCHARG~~; 

(ii) an annual surcharge, separately and additionally 

paid by any professional service corporation, partnership, 

or other business entity and its employees desiring to 

qualify as physicians under (sections l through %6 I!l in 

the same manner as charges are levied by the carrier 

providing primary coverage, at a rate to be determined by 

the actuary hired by the administrator; 

(b) for each physician subject to the terms of 

(sections 1 through i!'6 24) who,· after January 1, 1990, has 

an adverse ruling as to any medical malpractice claim by the 

Montana medical legal panel or a judgment or settlement as 

to a claim in excess of $25,000 and less than $50,000, the 

one-time sum of $500 because of the claim. If the amount of 

the judgment or settlement as to the claim is $50,000 or 

more, the one-time sum of $1,000 because of the claim. Any 

insurer required to report to the board pursuant to 37-J-402 

shall also provide the report to the administrator and shall 

include in the report the amount of each settlement or 
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judgment for each physician for whom a report is made. The 

ceE'tificate of authority of the insurer must be suspended by 

the commissioner pursuant to 33-2-119 if the reports are not 

4 provided to the administrator as required by 37-3-402 or 

5 within a reasonable time thereafter. 

6 (c) after January 1, 1990, $5 from each physician 

7 subject to the provisions of (sections 1 through i6 24] for 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

each baby delivered by that physician and $5 from each 

hospital for each baby delivered at the hospital. As a basis 

for the surcharge, by January 31, 1991, and on January 31 

each year thereafter, each physician and each hospital shall 

report to the administrator the number of babies delivered 

by them during the preceding calendar year. 

t3t--Beginning--with--th~--fi~st--year--ef-op~ratien-oE 

tseetiens--i--throuqh--i61r--the---ann~ai---surehar9es---for 

physieians--provided-tor-in-sftbsec~ion-tittat-ere-sub;~e~-~e 

annua~--ed;us~ment--by---~he---adminis~rator,---bas~d---upen 

requiremen~s-rer-the-aetuariai-soundness-of-the-pr~mary-poel 

ef--f~nd~y--under--the--same--%imitations--and-with-the-same 

r~uireaen~s-as-a-rate--ehange--underta~en--by--the--primary 

earrier-ol-the-physieian. 

t4till The first annual surcharge for physicians 

provided for in this section must be collected by the 

Montana medical legal panel pursuant to 27-6-206 o.r within 

30 days of (the effective date of this act], whichever 
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occurs later. Beginning in 1990 and in each year thefe~fter, 

all subsequent annual surcharges for physicians provided for 

in this section and beginning in 1991, all surcharges 

provided for physicians in subsection ( 2) (b) and for 

physicians and hospitals in subsection (2)(C) must be 

collected by the Montana medical legal panel pursuant to 

27-6-206. All collections must be remitted to the 

department within 14 days of receipt. 

tSt--~he-ene-tim~-refttndable--surehar~es--for--casualty 

ins~ranee--earriers--provided--£or--in--this-seetion-ma~t-b~ 

eclleeted-8y-the-eommi~sioner-on-Mareh-i7-i989,-p~rsuant--to 

33-i-765--vithaut--deEerral-or-instaliment-or-within-39-days 

o£-tehe-effeetive-date-o£-th*s-aet~r-wh~ehe~er-oeeu~s-ift~~r. 

lf'he-sareherge-m.ust:-be-remitt_ed--to--the--depe:rtment--by--the 

eommiesioner-within-!4-days-of-reeeipt,-and-i£-the-~~reharge 

is--net--timeiy--paid--as--~reviaee--±n--this--~eetion,--the 

ee~ti£ieate-o£-authority-of-t:he-ins~rer-m~st-be-s~spended-by 

the-eommissioner-parsaant-to-33-i-i%9-~nt:i%-the-s~reharge-is 

psid~ THE-BNE-TiME-REP6NBABbB--SHREHARGE--PBR--PR9PERTY--ANB 

BAS6AbTY--xNS6RANeB--BARRxBRS--Pa9ViBBB--PeR-IN-THiS-SBETi9N 

M6ST-BB-B9bbBBTBB-BY-THB--B9MMISSIBNER--9N--MAR€H--l,--l989, 

HNBBR--33-i-~95-WxTH9HT-BBPERRAb-BR-iNSTAbbMENT-9R-WITH£N-39 

BA¥S-9P-fTHE-BPPEBTiVB-BATE-9P-THiS-AETi7--WHi€HBVBR--eeeeRS 

bATER.---THB--SHREHAR6B-MHST-BE-RBMiT'l'EB-T9--THE-BEPARTMENT-B¥ 

'PHE-B9MMiSSi9NER-WiTHIN-l:4--BA¥S:_-9_f'-:_::RI:i€_H t ~T ;_--ANB~ -iP- -'PHE 
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S~ReHAR6B--%S--NST--T%MBb~-PAiB-AS-PRBYiBBB-%N-TH£S-SBeT%6HT 

THB--EBRTiPrEATB--SP--AHTHBRiT¥--SP--THB--rNSHRBR--MHST---BB 

SHSPBNBBB--B¥--THB--eSMMiSSiSNBR--HNBBR--33-~-!!9--HNTib-THB 

SHREHARSB-iS-PAiB~ 

t6tl!l The secondary pool of funds must be maintained 

solely through the surcharges on physicians and hospitals 

pursuant to subsections (2)(b} and (2)(c), distribution from 

excess surplus pursuant to [section 10], the collection of 

designated premium equivalents pursuant to [section %4 22], 

and the revenues from any other source dedicated to the 

purposes of the secondary pool of funds. 

NEW SECTION. Section 8. Actuarial soundness of 

primary pool of funds. (1) The fund's primary pool of funds 

must be maintained on an actuarially sound basis and may not 

become operational until a statement is prepared by an 

actuary, hired by the administrator, who is a member of the 

American academy of actuaries or the casualty actuarial 

society certifying that the primary pool of funds is 

expected to be actuarially sound. 

(2) If the primary pool of funds would at any time be 

rendered insolvent by payment of all fixed and known 

obligations that will become final within 2 years from that 

time, the amount of future noneconomic damages payable 

within that calendar year must be prorated among existing 

claimants at the time of the determination in a manner 
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sufficient to eliminate or reduce the insolvent circumstance 

to the extent possible. Any amount due and unpaid at the end 

of the 2-year period must be paid in the following 1-year 

period, WITH INTEREST AT THE JUDGMENT RATE FROM THE TIME OF 

DEFERRAL UNTIL PAYMENT, and must be paid before the 

obligations FOR ADMINISTRATION OF THE PRIMARY POOL AND FOR 

NONECONOMIC DAMAGES that become final during that year may 

be paid. THE ADMINISTRATOR SHALL INCREASE THE ANNUAL 

SURCHARGE FOR THE PRIMARY POOL IN ORDER TO ENSURE THAT 

PRORATION OF NONECONOMIC DAMAGES DOES NOT OCCUR FOR MORE 

THAN 3 YEARS. 

NEW SECTION. Section 9. Staff. The administrator, 

using money from the fund as considered necessary, 

appropriate, or desirable by the departmentr may purchase 

the services of persons, firms, and corporations to aid in 

protecting the fund against claims, fully administering 

[sections 1 through i6 l!l, determining the actuarial 

soundness of the primary pool of funds, and determining the 

return of savings to persons and entities paying any portion 

of the original capitalization of the primary pool of funds 7 

as--w~ii--as--£or--makin~--reeommende~iofts---to---snbseqtt~ftt 

le~is±a~i•e-sessions. 

NEW SECTION. Section 10. Return of savings. (1) On 

July 1, 1993, and on July 1 of each year thereafter, if the 

primary pool of funds is actuarially sound, all surplus in 
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the primary pool of funds in excess of $1 million over the 

sum of the amount necessary to make that fund actuarially 

sound aftd-~ft~-ameant-e£-~fte-eri9ifta%-anftaal-aureharge-set-by 

tseetiens-i--threuth--i6~--tim~s--th~--numb~r--e£--qaaii£ied 

physieiane must be distributed equally amoft~ BETWEEN: 

(a) tfte--ea~Hai~y--ins~ranee--earriers--vhe--ha•~-paid 

ea~ehar~es-into-the-pri~ary-poei--o£--£unds,--pro--rata--and 

preportionate--to--their--eriginai-eontributiens ~HE-GENERA& 

P~NBT-AS-RSPA~MSNT-6P-AM9HNTS-WfTHBRAWN-~NBBR-THS--TEMP6RAR¥ 

bfNE--6P-ERBBfT THB-PR6PBRT~-ANB-EASHAbT¥-fNS~RANEB-EARRfBRS 

WH9-HAVE-PAfB-A-SHREHARSB-iNT6-THS-PRiMAR¥--P66b--6P--P~NBS7 

PR6--RATA--ANB-PR6P6RTf6NATS-T6-THEfR-6RISfNAb-E6NTRiB~Tf6NS 

THE BOARD OF INVESTMENTS, AS REPAYMENT OF AMOUNTS WITHDRAWN 

UNDER THE TEMPORARY LINE OF CREDIT, until such eontributiens 

AM6~HTS E6NTRiB~TI6NS AMOUNTS have been repaid; and 

(b) the secondary pool of funds. 

(2) The administrator, upon receipt of capital 

contributions pursuant to [sections 1 through i6 24], shall 

issue the person or entity paying the capital contribution a 

certificate representing the contribution and containing the 

terms of repayment, if any. The collection of capital 

contributions or the prospects of a return of savings may 

not be considered to be an unregistered investment contract 

or other~ise require registration as a security under the 

securities laws of Montana. 
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NEW SECTION. Section 11. Reinsurance authority. The 

fund has-eh~-pewer-~e SHALL negotiate for, contract for, and 

purchase reinsurancey--sttb;eet--te--the--eefttro~---of---the 

departmen~. 

NEW SECTION. Section 12. Claims for payment. Except 

as otherwise provided in (sections 8(2) and r4 22]~ 

tltL claims for payment from the primary or secondary 

pool of funds that become final d~ring-the-Ei~st-6-months-o£ 

the--eaiendar--y~ar--m~et-be-eemp~~ed-en-attne-38-and-m~st-be 

poid-no-later-than-the-follovinq-dHiy-15;-and 

tit--elaims-£or-payment-frem-tfte-primary--or--seeondary 

peoi--of-Ettnds-that-become-£inal-durinq-t~e-la~~-6-mon~h~-eE 

th~-eaiendar-year-m~st-be-eompttted-on-Becembe~-31--and--mHst 

be--paid-no-iate~-thsn-the-roiiowing-dsntlsry-15 MUST BE PAID 

WITHIN 30 DAYS. 

NEW SECTION. Section 13. Claims against fund 

procedure. (1} The department shall issue a warrant in the 

amount of each claim, in the manner required for payment 

under {sections 1 through %6 24], submitted to it against 

the primary OR SECONDARY pool of funds on dHne--39--and 

Beeembe~--31--o£--eaeh--yeor THE FIRST DAY OF THE FOLLOWING 

MONTH. 

(2) Th~-only-eiaim-against A PAYMENT FROM the primary 

pool of funds must MAY be MADE ONLY UPON a voucher or other 

appropriate request by the adminlstrator, submitted along 
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with: 

(a) a certified copy of a final judgment against the 

fund: or 

(b) a duplicate original of a settlement entered into 

by the administrator on behalf of the primary pool of funds 

involving a physician qualified under the terms of [sections 

1 through z6 24). 

(3) ~he--enly--elaim--aga±nst A PAYMENT FROM the 

secondary pool of funds mHst MAY be MADE ONLY UPO~ a voucher 

or other appropriate request by the administrator, submitted 

along with: 

(a) a certified copy of a final judgment OR AWARD of 

entitlement to the benefits of (section i4 22); or 

(b) a eerti£%ed-eopy-of-a-sett%ement-£or-tfte--benefit~ 

ef--tseet±en-~4t-appro¥ed-by-the-Montana-med±eal-legal-ponel 

DUPLICATE ORIGINAL OF A SETTLEMENT ENTERED INTO BY THE 

ADMINISTRATOR ON BEHALF OF THE SECONDARY POOL OF FUNDS. 

NEW SECTION. Section 14. Payment fro• primary pool of 

funds after exhaustion of insurance coverage excess 

claims -- procedure~ (1) If a physician qualified under 

[sections l through ~6 24] or his insurer as UNDER INSURANCE 

required by [section 16 15) has agreed to settle liability 

on a claim by payment of its policy limits and the claimant 

is demanding an amount in excess of the policy limits or if 

the annual aggregate under the insurance for the physician 
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has been paid by or on behalf of the physician, the claimant 

shall notify the administrator in-the-ma~~e~-provided-in 

sabeeetien-t~t-a~d-receive-8-reply-from-the-adminiserater-as 

8-eo~dition-precedent-to-~eeevery-from-the-primary--pool--of 

fHnds. 

{2) The claimant shall provide the administrator in 

writing,-postage-prepaid-~y--certi£ied--ma~iT a short and 

plain statement of the nature of the claim and the 

additional amount for which the claimant will settle. ~he 

statement--m~st--inel~de,--separately--~tated,--the--amoants 

previoasly-~aid-and-the--additioftal--amotl~ts--demanded--with 

reepeet--to--the--damages--as--a-who~e-withoat-rega~d-to-any 

previo~s-~ayment.--~he-statement-m~~t-also-inelHde~ 

tat--the-amount-o~-any-pa~t--damaqes,--itemized--as--to 

eeonom±c-and-neneeonomie-damages;-and 

tbt--any-E~t~re-damage~-and-the-pe~iods-over-which-they 

w~ii--aecrue,--on-an-ann~a±-~asis,-for-each-of-the-fol~owing 

types~ 

t±t--medieal-and-othe~-eosts-of-health-care; 

tiit-other-eeonomie-~oss;-and 

tiiit-noneeonom±e-ioss. 

t3t--~he-eale~lation-of-Eutare-dama9es-under-subseetion 

tZt-must-be-based-on-the-eosts-and-ioesee-during-the--period 

of--time--the--elaimant--w~%1-suetain-those-eosts-and-losses 

nniess-a-elaim-of-wron~fui-death-is--in~oi~edo--Tn--wrong£ul 
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dea~h--e!aims,--!d~~re--damages--mus~-be-based-en-the-!esses 

dar~n~-the-per~od-o£-tiae-the-~n;ared-party-woaid-hove-i~vea 

b~t-!er-tfte-injury-upen-whieh-the-elatm-is--based,--and--~he 

elaimed--fu~ure--da.ages-Mast-be-exp~essed-in-eurren~-vaiues 

witheut-re~ard-~c-!u~are-ehenges-in--the--earning--powe~--cr 

purehasing-power-o£-the-del!aro 

t4t--l£--a-e~aim-ef-wrengfal-death-~s-not-invel~ed,-the 

statement--ander--s•baeetien--tit--•ust--state--~he--elaiaed 

seyertty--e£-the-injary-and-whether-the-in;~ry-is-limited-te 

mental-er-emotional-harm-er-involves-phyeieal-harmo--ff--the 

in;a~y--invo%ves--physiea%--harm7--the--eiaimant-sftai!-sta~e 

whet~e~-th~-pftysieal--harm--inci~des--bodiiy--impairment--or 

disfiqtl~ement. 

t5t--~he--stoteMent--aftaer--sabseetion--tit--mast--also 

speeify-what-pereento~e-of-the-elaimed-damages--ore--olleged 

~o--be--~he--respensibility-e£-eae"-phy~ieian-ageinst-whom-a 

elaim-is-made. 

t6t--ff;-within-39-days-after-reeeipt-ef-the-statement; 

the-aaministrator-has-not-aeeepted-the-offer--of--settlement 

in--writing;-the-eiaimant-may-proeeed-with-any-eiaim-against 

the-physieian.-~he-patient-assnred-eompensation-f~nd-must-be 

name~-as-a-neeessary--an~--proper--party--in--any--state--or 

federal--ee~rt--proeeeding--£or-ali-ea~ses-of-aetion-arisin9 

after-tthe-effeetive-date-of-this-aett~ 

t1t--tot-~he-stotate-of-liMttat>ons-with-respeet-to-ofty 
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medieal-malpraetiee--eiaim--a9ainst--a--q~aiif±ed--physieian 

aftder--tseetions--l--thro~~h-i6t-~s-toiied-by-t~e-deposit-ift 

the-Hnited-States-mail--ef--t~e--writing--req~ired--by--this 

seetton--and--does--not-begin-to-r~n-again-unt~l-th~-~r~at~r 

o£~ 

t±t--36-deys-after-mailing;-or 

tiit-th~-r~nnin~-ef-th~--applieabie--i±mitation--period 

ander-i1-6-19i~ 

tbt--~he-time-per~od-or-tollift~-is-not-eompnted-as-port 

o£-the-period-within-whieh-ehe-aetien-may-be-b~ought• 

NBw-see~teN~--~~n-1~--Biseha~ge--o~--ob~igation-te 

pay-ame~nt-Erem-Eundso--The-ob%±9ation-to-pay-an-amou"t-from 

~he-primary-er-seeondary-poo~-o£-£ttnds--may--be--d~seharged, 

aniess-oth~rw±se-reqttired-or-pe~mitted-by-law1-throtlgh~ 

tlt--payMent-in-one-l~mp-sum-for-acerued-dHmages~ 

tit--an--agreement-reqHir±ng-periodie-payments-£rom-the 

primary-or-seeondary-poo~-o£-£~nds-o¥er-a-per±od--o£--years~ 

t3t--the---parehase---of--an--annaity--pay8ble--to--the 

e~aimantT--with--the--adm±nistrator--having--the--pewer---to 

eontraet-with-those-insurers-permitted-under-i5-9-463t4t~-or 

t4t--any---eombina~ien---oE---the---pay.~ent---p~ans--in 

sttbseetions-tit-throa~h-t3t• 

NEW SECTION. Section 15. {lualificalions for 

physician. (1) In order to become and remain qualified under 

the provisions of [sections 1 through ~6 ~!1, in addition to 
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the procedures established by the department for regulation 

of application for qualification, a physician must: 

(a) pay all surcharges required by {sections 1 through 

~6 24) in a timely manner; 

(b) at the time of qualification, irrevocably agree in 

writing to be bo\4nd by the results of any arbitration 

provided for in [section i4 ~); 

(c) (i) if acting as an individual physician. be 

insured and continue to be insured by an authorized insurer 

under a valid and collectible policy of medical liability 

insurance in at least the amounts required by subsection 

(2), for purposes o~ at least some obstetrical privileges as 

an obstetrician or as a family practitioner; or 

(ii) if a member of a professional service corporation, 

partnership, or other business entity desiring to qualify as 

a physician, have~-one-or-more BE A MEMBER OF ONE THAT HAS 

MORE THAN 50\ OF THE members of the business entity insured 

as an obstetrician or as a family practitioner with some 

obstetrical privileges; 

(d) establish proof of qualifying coverage for lower 

limits and proof of specialty. 

(2) Proof under subsection (1) may be established by 

the physician•s insurance carrier annually filing with the 

administrator proof that the physician is insured by a 

policy of malpractice liability insurance in the amount of 
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at least $100,000 per occurrence and $300,000 in the annual 

aggregate for all claims made during the policy period, 

along with the specialty under which such policy was issued. 

Any--insurer--eEE~rin9-sueh-a-peliey-may-offer-a-policy-with 

deduetibl~-optien~-e!-~p-to--one-haif--of--the--limits. The 

administrator may require a professional corpo[ation seeking 

to qualify to p~ovide information necessary to determine if 

the corporation is eligible as a physician. 

NEW SECTION. Section 16. Failure of physician to 

qualify for change of coverage -- limits of liability of 

fund-- rights and duties of physician. (1) A physician who 

fails to qualify under [sections 1 th[ough ~6 24] or who 

becomes disqualified is not covered by the provisions of 

[sections 1 through %6 24) after the date of 

disqualification and is subject to liability under the law 

without regard to the provisions of (sections 1 through ~6 

24), EXCEPT FOR CLAIMS MADE WHILE THE PHYSICIAN WAS 

QUALIFIED. If a physician does not qualify, the claimant's 

remedy will not be affected by the terms and provisions of 

(sections 1 through %6 24). The p<imary pool of funds is not 

liable for any amounts up to the limits of qualifying 

coverage of a physician established in (section i6 15]. The 

secondary pool of funds is liable ~nly up to the amounts 

contained in that fund in the manner provided in [section ~4 

31_). 
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business days of receipt of the 

for qualification of a physician, the 

notify the physician whether the 

physician is qualified, and if so, the date he became 

qualified. 

( 3) The primary pool of funds is not liable for any 

until the limits of the qualifying coverage for amounts 

lower limits of the physician have been paid or are payable 

and then only above those limits of coverage. The maximum 

liability of the primary pool of funds is $1 million per 

occurrence and $3 million in the annual a~gregate AS TO EACH 

QUALIFIED PHYSICIAN for all claims made during the policy 

period of the coverage for lower limits. The claimant's 

remeay for amounts over the limits of the primary pool of 

funds are not affected by the terms and provisions of 

[sections 1 through i6 24], except as otherwise provided. 

(4) Except as otherwise provided in [sections 1 

through ~6 24), the rights and duties of a physician 

qualifying under [sections 1 through ~6 £!], including but 

not limited to the nature, extent, and limits of coverage of 

the primary pool of funds, are the same as the rights and 

duties of that physician under his qualifying coverage for 

lower li'mits, including but not Limited to all exceptions, 

exclusions, and endorsements to the lower limits of 

coverage. 
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elimination of obstetrical coverage 

HB 0699/04 

of coverage required 

cancellation, or the 

for lower limits of 

coverage eonstit~te CONSTITUTES disqualification of the 

physician under the terms of [sections 1 through ~6 24] when 

the changes become effective with respect to the lower 

limits of coverage, if at all. The carrier pcoviding lower 

limits of coverage shall promptly notify the administrator 

of changes in coverage pertinent to this section in the same 

manner as required of notice to insureds. 

t6t--Notw~th~tanding-any-other-provisie~-o£-f~eetions-l 

thro~gh--i6i7--ir--the-admini~~r~~or-determi~es-~na~7-dtte-to 

~he-n~mber-and-doliar-expo3ure-of--e~a~ms--fil~d--a9a~ftst--a 

physieian--qual~£ied--under--tseetions~-l--throtl9h·--i6tT-th~ 

physieian-pree~nts-a-material--risk--o£--sign±fieant--f~tttre 

i±ab~i~ty--to--the--r~ndy--the--adminiatrator-is-authorized, 

e£ter-notiee-and-an-opporeunity-for--heartn9,--to--term~nate 

the--i~abiiity--of--the--~~nd--£or--all--elaims--agatn~t-the 

physieian~ 

tTtl!l Except as otherwise provided in (sections 1 

through i6 24], Title 33 has no application to [sections 1 

through i6 24). The following provisions of Title 33 apply 

to [sections l through ~6 24): 33-15-411; 33-15-504; 

33-15-1101 through 33-15-1121; Title 33, chapter 18; Title 

33, chapter 19; 33-23-301; and 33-23-302. 
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NEil SECTION. Section 17. Adequate defense of fund -

notification as to reserves. The administrator may provide 

for the defense of the primary and secondary pool of funds 

against a claimant's claim and-may-eppeal-a--;~d~me~t--wh~eh 

afteets---the--f~nds. The .Physician or his insurer for 

qualifying coverage for lower limits shall provide an 

adequate defense to the claim and is in a fiduciary 

relationship with the primary or secondary pool of funds 

with respect to any claim. Any carrier representing a 

physician subject to [sections 1 through i6 24) shall 

immediately notify the administrator of any case upon which 

it has placed a reserve of $50,000 or more. 

NEil SECTION. Section 18. Primary pool of funds not 

liable for punitive damages. The primary pool of funds is 

not liable for punitive or exemplary damages of any kind. 

This section does not relieve the liability of a physician 

for punitive or exemplary damages. 

NEW SECTION. Section 19. Appointment and 

recommendations of obstetrical advisory council. (1) The 

department shall appoint an obstetrical advisory council, 

subject to the approval of the governor, composed of seven 

people, ftve FOUR of whom must be physicians qualified under 

[sections 1 through %6 ~]. The EXPENSES FOR TRAVEL AND 

LODGING AND THE ADMINISTRATION OF THE council must be funded 

from the primary pool of funds, and members must be 
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appointed for 4-year terms. A vacancy must be filled for the 

unexpired portion of the term in the same manner as the 

original appointment. 

(2) The council shall make recommendations regarding: 

(a) prenatal and postnatal care, including but not 

limited to better access to comprehensive obstetrical 

services, improved professional competency, and peer review 

and quality assurance in connection with prenatal care, 

labor, delivery, immediate care of the newborn, and care of 

the postpartum woman; 

(b) risk prevention and other quality of care; 

(c) designated compensable events, for which 

compensation should in all instances be paid, to be included 

in [section i4 22]: 

(d) economic and noneconomic damage schedules which 

should be included in [sections 1 through i6 ~]: and 

(e) the proper implementation or correction of 

[sections 1 through ~6 l!l as the council considers 

appropriate, pursuant 

administrator. 

to guidelines provided by the 

NEil SECTION. Section 20. Disciplinary action against 

physicians. After [the effective date of this act], upon the 

receipt by the board of information from the reports 

required by 33-23-311(3), 37-3-402, this section, or any 

other source that a physician has had three or more medical 

-30- HB 699 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0699/04 

malpractice claims where a Montana medical legal panel 

result was adverse or indemnity has been paid or is payable 

in excess of the amount of $10,000 for each claim within the 

previous 5-year period, the board shall investigate the 

occurrences upon which the claims were based. The board 

shall determine if action by the board against the physician 

is warranted UNDER 37-3-323 THROUGH 37-3-328 AND MAY TAKE 

ACTION UNDER THOSE SECTIONS. In 1995 and annually 

thereafter, the board shall publish a summary of action 

taken or not taken on claims pursuant to this section. The 

summary may not identify individual physicians. The summary 

is in addition to any other requirements of the law and may 

not limit the obligations otherwise required by law. 

HEW-SB€~%9H7--Sec~~n-22o--P~~d~eeab~~~ey--ef--damaqe~~ 

fn--a--~ria%--in--distric~--eou~t-of-any-m~dieal-maipraetiee 

aetion-£or-damages-£or-iniury-not-ineiading--vrong~Hl--death 

where--the--pa~ient--assured-compensation-fttnd-is-a-~drty-to 

the-aetionr-the-eo~rt-shatl~ 

tlt--upon-proper-motien--o£--any--party--subsequent--to 

verdict--and--befere--entry--o£--;ud~ment7--review--an-award 

against-any--party--for--noneconomic--damages--to--determine 

whether--the--award--is-elearly-exeessive-or-inaeeqttateo--f£ 

the-award-is-not-in-substanttal-aeeord-with-a--proper--award 

o£--damages-a£ter-eonsidering-the-Eaetors-in-subseetion-ti1t 

the-ee~rt-shftliT-aeting-with-ea~~ten-and-diseretieny--mod±fy 

-31- HB 699 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0699/04 

~fte--award--in--a--manner--reasenab%y--eene±s~en~--w±th-thae 

subaeetien,-~niess-there-is-elear--an~--eenv±nein~--evtdenee 

that--the--in~eres~--e£--;nstiee--we~ld-net-be-served-by-the 

modifieation.-~he-eo~rt-shaii-give--written--reesons--for--a 

modi£ieation--or--refttsai--te-medi£y.-Tf-tfte-party-adverseiy 

affeeted-by-any-modifieatien-ebjeetsT-the-eottrt-shaii--erder 

a--new--t~iai--on-~the--iss~e--of--noneeonomie-damages-oniy7 

Eeenomie-·damages-awarded--and--the--faet--of--liab±;tty--are 

admiasibie--at-the-new-~rialy-bttt-faettlal-mat~ers-pertainin~ 

to-liability-are-not-admissible. 

tit--in---determining---whether---an---award---reqttires 

modification-~nder-sttbsection-tlty-eonsider~ 

tat--whether--the--amottnt--awarded-indicates-prejttdicey 

p8Ssiony-or-eorr~ption-on-the-part-of-the-trier-of-faet; 

tbt--whether-it-eieariy-appears~tnat-tne-trier-o£--taet 

igftored--~he--~wieenee-in-reaehin9-a-verdiet-or-miseoneeived 

~he-mer±~s-ef-the-ea~e-as-~e-dama9es-reeoverab%e; 

tet--whether-the-trier-e£-faet-took--impreper--eiemen~s 

of--damages-into-aeeo~nt-or-erriwee-at-the-~mo~"t-of-damages 

by-~peettlation-and-eon;eetHre; 

tdt--whether-the-award-is--reasonabiy--rera~ed--te--the 

dsma9es--proyed--and--the--inj~ry--sttffered--ptlr~ne"~-to-the 

guidelines-in-subseetion-t~t;-and 

tet--whether-the-award-ie-etlpported-by-the-evi~enee-and 

eeuid-be-addtteed-in-a-%o9ieel-manner-by-ree~onable---persons. 
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t3t--~8~---~he---g~~deiines---±n---~his--e~bsection--in 

determininq-whether-te--aedify--an--award--when--eon~iderin9 

s~baeetion--tittdt•-Noneconomie-damages-are-not-~ropertionai 

to-the-±n;~ry-reeei~ed-i£-they-exeeed-the-9reater-of~ 

tat--week!y--wa~e--compensation--benefits--as--eomp~ted 

p~rstlant-to-39-~i-~91-times-tfte-life-expeetaney-in-weeks;-or 

tbt--the--m~ltiple--o£--eeonom±c-damages-avarded-by-the 

;~ry7-ptlrstlant-to-the-sever±ty-o£-the-±n;ury--as--determined 

by--the-£inder-of-fact-as-proper~y-shown-by-the-ev±dence-for 

ptlrpo~es-of-ealculation,-as-fo~iow~~ 

tit--for-menta%-or-emo~ionai-harm-oniy~-e.s--t±me~--~ne 

amoHn~--o£--eeonom~e--damages--or--$1--mil~ien,-whiehever-is 

grea~er; 

tiit-£or-phys~eal-harm--withott~--bodily--impairmen~--or 

dis£igurement~--an--amotlnt--eqttai--to-the-amottn~-o£-eeonomie 

dama9es-or-$~-million,-whiehever-i~-greater; 

tiiit-for-bodily-impairment-or-disEigurement~-~.5-times 

the-amottnt-of-eeonomie-damages-or-$3-million,--whiehever--is 

greater• 

NEW SECTION. Section 21. Contractual right to 

extended reporting endorsements -- prior acts coverage. (1) 

Each physician qualified under [sections 1 through i6 24) 

has the contractual right, on the same terms and conditions 

as that physician has under the qualifying lower limits of 

coverage, if any, to obtain an extended reporting 
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endorsement for coverage by the primary pool of funds for 

claims for medical malpractice that occur during the time a 

physician was qualified under [sections 1 through ~6 24] but 

that are reported after the physician ceases to be 

qualified. 

(2) The cost of the purchase of an extended reporting 

endorsement paid by the physician to the fund is equal to a 

multiple of the current annual surcharge under (section 7). 

The multiple is the lesser of the multiple being charged 

under the qualifying lower limits of coverage at that time 

or the multiple determined by the fund's actuary. 

(3) Prior acts and omissions coverage, provided to the 

qualified physician upon qualification for coverage by the 

primary pool of funds for claims that have occurred but have 

not been made, must be provided only as to claims that are 

also covered under the terms of a valid and collectible 

primary policy of insurance coverage carried by the 

physician, qualified as required by [sections 1 through ~6 

24] and any endorsements to the policy. Prior acts and 

omissions coverage from the fund is subject to the following 

exclusions and limitations in addition to those contained in 

[sections 1 through i6 24): 

(a) The fund may not provide coverage for any 

liability to any qualified physician with respect to: 

(i) any claim made against a physician qualified under 
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[sections 1 through i6 24] at any time prior to ·the date of 

qualification, regardless of whe.ther or n6t ·the claim has 

been reported to any lia"bility insurer; or 

(ii) any potential claim against any qualified 

physician of which any physician is aware or reasonably 

should have been aware as of the date of qualification, 

regardless of whether or not the claim has yet been made or 

reported to any liability insurer. For purposes of this 

subsection, a potential claim includes but is not limited to 

instances where any insured has received an oral or written 

communication from a legal representative of a patient or a 

request by or on behalf of a patient for copies of medical 

records under circumstances reasonably indicative of a 

potential claim. 

(b) The limits of liability of the fund for prior acts 

claims is the le~ser of the limits of liability of the 

primary pool of funds under [sections 1 through i6 ~] or 

the limits of liability of any valid and collectible 

liability insurance carried by the qualified physician prior 

to qualification. 

NEW SECTION. Section 22. COIIpensation for irijuries 

from aedical intervention without regard to fault. (1) The 

purpose of this section is to establish a system of prompt, 

efficient, and equitable Compensation for certain economic 

damages and attorney fees to those claimants injured through 
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medical intervention in the birthing process or obstetrical 

care, without regard to negligence of the physician. ~his 

see~ien-appi~es-onry-i£-the--pa~ieft~--opt~--o~--a--vol~nta~y 

bas±s-~o-pay-a-designated-premittm-eqtt±valent-and-iater-signs 

an--a~b±trat±on--agreement-to-arbitrate-the-eiB~m-be~ore-the 

Montana-medieai-iegal-pafteio 

(2) Eaeh-physi~ia~-shali-diseiose-to-eeeh-~atte~e7--at 

AT the time of any initial medical treatment BY A 

PARTICIPATING PHYSICIAN related to the birthing process or 

obstetrical care, the--amotlne--oE--fttnd~--on-~hand--in-~he 

seeonda~y--pool--o£--tuftds--aftd---the---de~ig~ated---p~emi~m 

eq~ivaient--thftt-wiii-be-eon~eined-ift-the-tee~-to-be-eha~ged 

by-giv±ng-the-Eo~m-p~ovided--by--~he--adm±n±st~ator--to the 

patient IS ELIGIBLE TO PARTICIPATE IN THE S~CONDARY POOL AND 

BECOMES LIABLE FOR THE PAYMENT OF A DESIGNATED PREMIUM 

EQUIVALENT. The initial amount of the designated premium 

equivalent is $25o--~he--Bmonnt, IS NONREFUNDABLE, AND is 

subject to change by the department, by rule, after 

consideration of the recommendations of the obstetrical 

advisory council. The-adminis~~ator-shail-regularly-keep-the 

physie±ans-eevised-of-the-amount-of-money-in--the--seeonda~y 

peei-ef-fu"dsT 

(3) Each patient, at the time the-patient-is-provided 

the-form-required--in--subseetion--t~t,--m~st--be--9iven--an 

oppo~t~nity--not--to--partieipete--in--the ~~~enda~r-Poer-of 
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f~ft~s-and-te-h8¥~-the-desi9ft8te~-premi~m-eq~ivalent-ded~et~d 

frem-the-fees-te-be-ehar~ed OF INITIAL MEDICAL TREATMENT 

RELATED TO THE BIRTHING PROCESS OR OBSTETRICAL CARE, MUST BE 

INFORMED BY THE PHYSICIAN OF THE PROVISIONS OF SUBSECTION 

(2) AND THIS SUBSECTION. THE PHYSICIAN SHALL AT THAT TIME 

GIVE THE PATIENT A PAMPHLET THAT CLEARLY AND ADEQUATELY 

DESCRIBES THE PROVISIONS OF [SECTIONS 1 THROUGH 24) AND 

ADVISES THE PATIENT TO CONTACT AN ATTORNEY IF THE PATIENT 

BELIEVES THE PATIENT HAS A MALPRACTICE CLAIM RELATED TO THE 

BIRTHING PROCESS OR OBSTETRICAL CARE. THE PAMPHLET MUST BE 

WRITTEN BY THE STATE BAR OF MONTANA, AND THE PRIMARY POOL 

SHALL PAY THE COST OF PUBLISHING AND DISTRIBUTING THE 

PAMPHLET. THE PHYSICIAN SHALL ADD THE DESIGNATED PREMIUM 

EQUIVALENT TO THE FIRST BILL SENT TO THE PATIENT AND INFORM 

THE PATIENT AT THE TIME OF THE INITIAL MEDICAL TREATMENT 

THAT THE AMOUNT WILL BE ADDED TO THE BILL. If the patient 

cannot afford the premium and-w±~hes-~o-partieipat~--in--the 

seeoftdary--poo%-of-funds, the patient shall deliver a signed 

letter to the physician to that effect and the premium must 

be waived. The designated premium equivalent must also be 

waived if prohibited by federal law. 

(4) %£--the--patieat--wishe•--to--partieipate--ift--the 

seeondary-peo%-o£-fnnds~ 

(a) prior--to--any--cleim--o£--injnry-and-prior-to-any 

known--eompl~eation~--of--delivery--or--pre~naney7 --the THE 
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physician shall immediately, WITHIN 30 DAYS OF THE TIME OF 

INIJIAL MEDICAL TREATMENT, remit to the department the 

amount of any required designated premium equivalent or the 

letter from the patient stating an inability to pay the 

premium. Paii~re-of-~ft~-patient-to-pey-or-pre~id~-the-ietter 

~fsqtteiir~e~--tfte--patient--from--any--partieipation--ift-th~ 

seeoft~ery-pooi-o£-f~ftd~o 

(b) ~~b~eq~e~t SUBSEQUENT to any claim of injury and 

subsequent to any known complications of delivery or 

pregnancy, the patient sha~i MAY provide the physician with 

an agreement to arbitrate a claim arising out of the 

birthing process or obstetrical care, on a form provided by 

the administrator. The physician and the patient or the 

patient's representative shall execute the agreement to 

arbitrate the claim. epon-appro~a%-by-tfte-administretor1-the 

a9reement---is--bi~dift9--upoft--the--patient,--the--pa~ient~s 

representative1 -any-e±eimaftt 1 -a~d-the-phy~ieian-for-p~rpo~e~ 

o£-e-e±eim-for-req~ired-benefits--for--eompensable--initlr~es 

~nder--tseetions--i--throtlgh--i6i·---An-exeetl~ed-eopy-oE-the 

agreement-to-erbitrate-mtt~t-be-provided-to-the-edministrator 

and-is-stthjeet-to-his-approval-as-to-Eorm-and-eonteMt-before 

it-may-beeome-eEfeetive. 

(5) A claim for recovery of required benefits must be 

filed pursuant to the provisions of Title 27, chapter 6, 

naming the secondary pool of funds a party, with that 
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chapter and its rules of procedure being applicable to the 

secondary pool of funds as if it were a health care 

provider. The claim is governed by Title 27, chapte~ 6, as 

if it were a malpractice claim. THE ARBITRATION PANEL MUST 

BE COMPOSED OF AN ATTORNEY, A PHYSICIAN, AND A PROFESSIONAL 

ARBITRATOR. THE PROFESSIONAL ARBITRATOR MUST BE 

KNOWLEDGEABLE IN WORKERS" COMPENSATION LAW AND IS THE 

CHAIRMAN OF THE PANEL. The arbitration agreement of the 

parties constitutes a request for recommendation of an 

award, and the recommended award constitutes an approved 

settlement agreement pursuant to 27-6-606 and an award 

pursuant to Title 27, chapter 5. 

(6) (a) Except as provided in subsection (6)(b), Title 

27, chapter 5, applies to the claim and any award. 

(b) The provisions of 27-5-211 through 27-5-218 do not 

apply to the claim, and any conflict between Title 27, 

chapte~ 5, and Title 27, chapter 6, must be ~esolved in 

favor of the latter. 

(7) The filing of a claim for recovery befo~e the 

Montana medical legal panel under the arbitration agreement, 

unl~~~-the-arbi~~etion-agreement-has-been-revoked-in-wri~ing 

by-~he-petient-p~ior-to-filing-ef-the-elaimr constitutes: 

(a) a valid and binding agreement that the sole matter 

in controversy is whether there is a compensable injury and, 

if so, the amount of required benefits available as 
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compensation: 

(b) a waiver of trial by jury or the court; and 

(c) the sole and exclusive remedy for: 

(i) any malpractice claim against a physician 

qualified under [sections 1 through i6 24] o~-e-hospital; or 

(ii) a claim for required benefits for a compensable 

injury by the patient7-his-hei~s-or-rep~e~ent~ti~es,-or--his 

perents--or--next-o£-kin,-or-any-other-per~o~-who~e-eia±m-is 

derivative-Erom-the-ineident. 

(8) ~he IF A CLAIM HAS NOT BEEN FILED UNDER SUBSECTION 

(7), THE filing of a malpractice claim in federal court or 

pursuant to Title 27, chapter 6, against one or more 

physicians subject to (sections 1 through i6 ~] constitutes 

a revocation in writing of the a~bitration agreement 

provided for in this section if-the-clHim-repre~ents-that 

the-eiaimant-has-been-E~ily--ad¥i~ed--in--writin9--by--±egal 

eoan~e%--of--the-options-avaiiabie-~nde~-tseetions-1-throngh 

i6i-end-a-tr~e-and-eorreet-eo~y-of-the-wr~t~n9--%s--attached 

to--the-elaimo-£f-the-elaimant-is-not-repre~ent~d-by-eo~n3el 

~n--a--Montane---medieal---legal---panel---proeeeding7---the 

admini~t~etor--shail--provide--the-adviee-in-w~~t±n9-a~d-the 

elaimant-shell-ma~e-a-written-binding--eleetion--to--proeeed 

with--the--malpraetiee--eiaim--or--to--amend--the--ela±m-for 

reeove~y-~nder-an-arbitration-agreement-obtained-pttrstlant-to 

s~bseetion-t6t•-The-writ~en--ad~iee--end--eleetion m~~t--be 
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filed-with-the-Mofttana-medieal-le~al-panel. 

(9) Claims for required benefits for a compensable 

injury under a valid arbitration agreement are limited to 

required benefits and only required benefits may be paid for 

a compensable injury. 

(10) (a} Required benefits under this section arel 

~~mi~ed-to-the-fe±rewinq-i~ems-as-eem~~ted-~ftfter-tseetiens-r 

throu~h-i67~ 

tit--medieal-on~-hespita±-expenses-and--~~tHre--mediea± 

and--hospital-expeneee-as-ineurredT-eomputed-and-paid-in-the 

manner-provided-in-39-71-~94-and-the-rules-imp±ementing-that 

seetion; 

tiit-lost--earnings--ond--£HtHre---lost---earnings---as 

ineurred,--eomputed,--and--paid--in--the--ma~~er-p~ovided-in 

39-7%-79%tlt-and-aeeerdin~--to--the--definitien--of--avera~e 

weekly--wage--in--39-~%-116-and-the-rHiee-implemen~in~-ehose 

seetions;-a~ft 

tiiit-reftsonable-ateo~ney-fees-tor--pane%--p~oeeedings7 

eo~~~~ed--and--paid--in--the--manner--provided-in-39-Ti-6~3, 

39-Ti-6l4y-and-the-r~les-implementing-~hose-seetionse 

(I) MEDICAL, PARAMEDICAL, AND HOSPITAL EXPENSES 

INCURRED TO THE DATE OF THE AWARD; 

(II) FUTURE MEDICAL, PARAMEDICAL, AND HOSPITAL 

EXPENSES, COMPUTED IN THE MANNER PROVIDED IN 39-71-704 AND 

RULES IMPLEMENTING THAT SECTION; 
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(III) A SUM EQUAL TO ONE AND ONE-HALF TIMES THE STATE'S 

AVERAGE WEEKLY WAGE FOR THE PERIOD OF THE DISABILITY; AND 

(IV) REASONABLE ATTORNEY FEES INCURRED IN BRINGING THE 

CLAIM BEFORE THE ARBITRATION PANEL, NOT TO EXCEED $125 PER 

HOUR. 

(b) Required benefits do not include medical and 

hospital expenses for items or services or reimbursement the 

patient received or-is-e'l"l.tf:tled-to-reeeive under the laws of 

any state or the federal government, except to the extent 

exclusion of such benefits is prohibited by federal law, or 

expenses paid by any prepaid health plan, health maintenance 

organization, or private insuring entity or pursuant to the 

provisions of any health or sickness insurance policy or 

other private insurance program. 

tet--Proeeed~---~o---be~ef~eiaries,---as---defined---~n 

39-1i-li6,--m~~t--be--determined--pnrsttant-to-39-Ti-~~3,-and 

i~mp-sttm-p~yMen~s-fo~-£~t~re-benef~ts-are-proh±bitedo 

(ll) All awards must be paid from the secondary pool of 

funds on ftn-ann~ai A MONTHLY basis for required benefits 

that have accrued and pursuant to Title 25, chapter 9, part 

4, for future required benefits, and that part applies in 

all instances to claims for required benefits except as 

otherwise provided in this section and to the extent the 

secondary pool of funds has sufficient funds for payments 

without becoming actuarially unsound. If the secondary pool 
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of funds has insufficient funds with which to pay an award 

or awards, payments must be made in the same manner, pro 

rata as to all claims against the secondary pool of funds at 

the time of the required payment. The unpaid amounts of any 

award constitute a future obligation of the secondary pool 

of funds as funds become available. The future obligation is 

not enforceable by any process of law other than pursuant to 

the terms of this section. 

(12) All costs of administration of the secondary pool 

of funds must be paid from the secondary pool of funds, and 

the costs of administration must be paid prior to the 

payment of any required benefits or required obligations of 

the secondary pool of funds provided elsewhere in [sections 

1 through i6 £!]. If the secondary pool of funds is 

insufficient to pay the costs of administration of the 

secondary pool or any attorney fees required to be paid by 

the secondary pool, the administrator is authorized to loan 

the secondary pool sufficient funds for the administration 

or fee from the primary pool of funds if the loan would not 

render the primary pool actuarially unsound. The loan is an 

advance against future distributions pursuant to [section 

22 101 and in lieu of the distributions. The loan plus interest 

23 

24 

25 

must be repaid to the primary pool of funds upon the future 

distribution otherwise accruing. 

(13) The arbitration agreement form promulgated by the 
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department must include on its face a written notice of the 

substance of subsections t9t-aftd (7) THROUGH (10) in red, 

10-point type. 

(14) The period prescribed for the commencement of an 

action for relief under this section is wttht~-~-yeer-oE-the 

date-e£-±ft;~ry THE PERIOD PROVIDED IN 27-2-205. 

NEW SECTION. Section 23. Tax exemption. The fund is 

exempt from payment of all fees and all taxes levied by this 

state or any of its subdivisions. 

NEW SECTION. Section 24. Review. The administrator 

shall report IN WRITING to each REGULAR session of the 

legislature concerning the effectiveness of [sections 1 

through ~6 24) in achieving the stated goals and concerning 

other matters of importance. The status and operation of the 

fund must be included in that report. 

Section 25. Section 27-6-105, MCA, is amended to read: 

R27-6-105. What claims panel to review. The panel 

shall review all malpractice claims or potential claims 

against health care providers covered by this chapterL 

except including those claims subject to a valid arbitration 

agreement allowed by law e~-~poft-whieh-s~tt-has--be~ft--fiied 

r-rior-to-a\pril:-1:9 7 -197-T." 

Section 26. Section 27-6-602, MCA, is amended to read: 

"27-6-602. Questions panel must decide. ~L Upon 

25 consideration of all .the relevant materiLtl, the panel shall 
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decide whether there is: 

titiel substantial evidence that the acts complained 

of occurred and that they constitute malpractice; and 

t~t~ a reasonable medical probability that the 

patient was injured thereby. 

(2) If the--panei-deeides-that-the-aets-eemplained-ef 

~id-ne~-eonse~~~te-mediea~-maiprae~iee-and-±£ there is an 

arbitration agreement pursuant to (sections 1 through i6 

241, the panel shall decide whether there is a compensable 

injury pursuant to [sections l through i6 24], and, if so, 

make an award pursuant to [section i4 22] • 11 

~ieft-287--Seet~n--~3-r8-r&2,--M€A,--is--amended--te 

read-:-

U33-%9-l&io--9efiftition~.---As--H~ed--in-this-~art;-ehe 

feiiewing-definitions-nppry~ 

tlt--•AssociationA-meafts-the-Montana-ins~ranee-9ttaranty 

as~oeiation-e~ea~ed-under-33-i9-%93T 

tit--tet-•eevered--eisimtt--means---an---unpaid---eiaim7 

~neluding--one--for--unearned--p~emittmsy--or--a--eontraetua~ 

guaren~y-fer-an-extended-repertinq--endorsement--for--e%aims 

reported--after--the--expiration--of-the-poiiey-peried-whieh 

arises-out-of-and-is-within-the-eevera9e-and-not--in--excess 

of--the--a~~licab%e--%imits--of-an-insttrance-po%iey-~o-whieh 

this-part-app%ies-iaatted-by--an--insurer,--if--sueh--±nsttrer 

beeoaes-an-insolvent-insttrer-after-dttly-%7-%9117-and~ 
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tit--the--claima~t--or--tnsured--ts--a-resident-of-th~s 

sta~e-at-the-time-of-the-insttred-event;-or 

tiit-the--property--£rom--whieh--the--e%aim--arises--is 

permanently-loeated-in-this-stateo 

tbt--tteovered--claimtt-shall-does-not-include-any-amount 

dtte-a-reinsHrer,-insttrery-instt~anee--pooly--or--underwritin~ 

assoeietion,-as-~~broqation-reeoveries-er-ot~erwiseT 

t3t--•Ynsolvent-ins~~er 0 -means-en-insurer~ 

tat--attthori~ed--to--tran~aet--in~nra~ee--in-this-stete 

eithe~-at-the-time-the-poiiey-was-iss~ed-or-when-the-±nsttreO 

event-oee~rred;-and 

tbt--determined-to-be-insolvent-by-a-eo~~t-o£-eompetent 

;uriedietionT 

t4t--•Member-inettrer•-means-any-person-who~ 

tat--wr±tes-any-kind-o£-insurance-to--wh±ch--this--part 

applies---~nder--33-%9-%9!t3t,--inel~din~--the--exehftft~e--of 

reciproeai-er-interinsuranee-eontraets;-and 

tbt--is-lieensed-to-transaet-insnranee-in--thi~--stete. 

tSt--•Net--d±reet--written-premittms•-means-direet-gross 

premiHms-written-in-this--state--on--instlranee--polieies--to 

vhich--th~s--part--appliesr-less-return-premittme-thereon-and 

dividende-paid-or-eredited-to-polieyholders-on--etteh--direct 

bttsiness.--•Net--direet--written--premitlms"-does-not-inelttde 

premiHms-on-eontraets-between-insttrer~-or-reinsttrers• 

t6t--•Person"--means---any---individH8lT---eorporation, 
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partnersftip7-as~ceiation;-or-Yoi~fttary-or~ani~ation.• 

Section 27. Section 33-23-311, MCA, is amended to 

read: 

"33-23-311. Information required of professional 

liability insurers -- submission. (1) For purposes of this 

section~ 6 profession" means the occupations engaged in by 

physicians, osteopaths, registered nurses, licensed 

practical nurses, dentists, optometrists, podiatrists, 

chiropractors, hospitals, attorneys, certified public 

accountants, public accountants, architects, veterinarians, 

pharmacists, and professional engineers. 

(2) Each insurance company engaged in issuing 

professional liability insurance in the state of Montana 

shall include the following information, by profession, from 

its experience in the state of Montana, in its annual 

statement to the commissioner: 

(a) the number of insureds as of December 31 of the 

calendar ear next preceding; 

(b) the amount of earned premiums paid by the insureds 

during the calendar year next preceding; 

(c) the number of claims made against the insurer's 

insureds and the number of claims outstanding as of December 

31 of the calendar year next preceding; 

(d) the number of claims paid by the insurer during 

the calendar year next preceding and the total monetary 
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amount thereof; 

(e) the number of lawsuits filed against the insurer's 

insureds and the number of insureds included therein during 

the calendar year next preceding; 

{f) the number of lawsuits previously filed against 

the insurer's insureds which were dismissed without 

settlement or trial and the number of insureds included 

therein during the calendar year next preceding; 

(g) the number of lawsuits previously filed against 

the insurer's insureds which were settled without trial, the 

total monetary amount paid as settlements in such settled 

cases, and the number of insureds included therein during 

the calendar year next preceding; 

(h) the number of lawsuits against the insurer's 

insureds which went to trial during the calendar year next 

preceding and the number of such cases ending in the 

following: 

(i) judgment or verdict for the plaintiff; 

(ii) judgment or verdict for the defendant; 

(iii) other; 

(i) the total monetary amount paid out, in 'those 

lawsuits specified in subsection {h); 

(j) the total number of the insurer's insu[eds 

included in those lawsuits specified in subsection (h): 

(k) the number of new trials granted during the 
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calendar year next preceding: 

(1) the number of lawsuits pending on appeal as of 

December 31 of the next preceding calendar year; and 

(m) such other information and statistics as the 

commissioner considers necessary. 

(3) The commissioner shall, w~~hift-69-days-o£-req~ea~ 

by October 1 of each calendar year, submit in writing to the 

appropriate licensing authority, in summary report form, the 

data and information furnished him pursuant to this section 

relevant to the particular professionL or facility, or class 

of facilities and shall likewise make the summary available 

to the public at the expense of the requestor, which data 

and information must be retained for at least 10 yearsa" 

SECTION 28. SECTION 17-6-202, MCA, IS AMENDED TO READ: 

•17-6-202. Investment funds general provisions. tl) 

For each treasury fund account into which state funds are 

segregated by the department of administration pursuant to 

17-2-106, individual transactions and totals of all 

investments shall be separately recorded to the extent 

directed by the department. 

(2) However, the securities purchased and cash on hand 

for all treasury fund accounts not otherwise specifically 

designated by law or by the provisions of a gift, donation, 

grant, legacy, bequest, or devise from which the fund 

account originates to be invested shall be pooled in an 
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account to be designated Mtreasury cash account 11 and placed 

in one of the investment funds designated in 17-6-203~ The 

share of the income for this account shall be credited to 

the general fund~ 

(3) If, within the list in 17-6-203 of separate 

investment funds, more than one investment fund is included 

which may be held jointly with others under the same 

separate listing, all investments purchased for that 

separate investment fund shall be held jointly for all the 

accounts participating therein, which shall share all 

capital gains and losses and income pro rata. 

(4) The board of investments may loan the patient 

assured compensation fund up to $7,350,000 from funds in its 

control as provided in (section 7]. The loan must bear 

interest at 4% per year. The board shall credit the payments 

received pursuant to [section 10) to the funds from which 

the loan was made." 

NEW SECTION. Section 29. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act} is extended to the provisions of 

[this act). 

NEW SECTION. Section 30. NO~~~ve~ability------------

dissolH~io~ 8fSS9bH~leN o£--£~~d------tran~£e~--to-Montafta 

insuranee-9uaranty-essoeiatioft• SEVERABILITY. tlt-tat-Yf-any 

provi~ioft-of-this-ehapter 7-any--provi~ion--of--the--~eetions 
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±isted--in--subseetion-tlttbt,-or-the-app±ieation-or-any-one 

e£-those-previsfe~s-te-any-person-or--eire~mstanee--is--he%d 

in¥alid--by--a--deeisien-of-the-Montana-s~preme-eottrt-or-the 

Snited-States-sHpreme-eottrt,-s~eh--invalidity--shali--render 

this-entire-ehapte~-invaiiC-exeept-for-this-seetien,-whether 

or--not--the-other-provisions-or-application-of-this-chapter 

ean--be--~iven--effect--vithottt--the--invalid--provision--or 

appiieationT 

tbt--~he---pro~isions--of--z5-9-48l--through--z5-9-4857 

z5-l5-ioz,-z~-r-yOz,-zy-l-yo3,-z1-z-z&5tzt,-i8-l-38i-through 

i8-l-393y-~8-i%-3ilT-and-this-ehapter-are-not-severable. 

tit--tat i!i ~he-assets-and-ttabt±tties-of-the--prtmary 

pool--of--fttnds-mttst-be-trans£erred-to-the-Montana-insttrane~ 

~~eranty--assoeia~ien--ereated--Hnd~~--33-~9-193--~pon---the 

eee~rrenee-e£-any-of-the-Eeiiowing-events~ 

tittAt--fthis ehapter A€~7 be±ng--r~nde~ed--in~at±d 

beeau~e--o£--one--or--mere--o£--the--reasons--eet--!erth--in 

s~bs~etion-tlt; 

tiit~--the-primary-poei-o£-£ands-not-bein~-maintained 

on-an-aetuariaiiy-soand-basis-for-more-than-3-years-from-the 

time--sueh--sounOness--is--required--by--fthis--aett-and-the 

p~obabi±ity-that-th~-p~imary-peo%-of-fttnds-wiit-be-exhauated 

by-~he-payment-o£-aii-fixed-and-known-obiigat~ons-that--vill 

beeome-final-within-3-years. 

tbtt!t--~he-itabi±ities-of-th~-fttnd7 -tneluding-eo~erag~ 
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endorsements7 ---eonstitute--eovered--eiaime--as--de£ined--±n 

33-18-l8z7--and--th~--±imit--of--±iabtlity--of--th~--Montana 

insuranee--guaranty--assoeiation--and--any-physieian-a~ainst 

whom-a-elaim-has-eeeurred-or-a-judgment-has-been-rendered-er 

with-whom-a-settlement-agreement-has-been--entered--into--is 

equei--to--the--iimits-o£-iiability-of-the-Montana-inearanee 

guaraftty-assoe±aHon-under-33-l0-185 (1) IF A PART OF (THIS 

ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE FROM THE 

INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT] IS 

INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS 

IN EFFECT IN ALL VALID APPLICATIONS THAT ARE SEVERABLE FROM 

THE INVALID APPLICATIONS. 

(2) THE ADMINISTRATOR MAY PETITION THE DISTRICT COURT 

OF THE FIRST JUDICIAL DISTRICT TO TERMINATE (THIS ACT] IF A 

PART OR ONE DR MORE APPLICATIONS OF A PART ARE INVALID AND: 

(A) THE PRIMARY POOL OF FUNDS CANNOT BE MAINTAINED ON 

AN ACTUARIALLY SOUND BASIS FOR MORE THAN 3 YEARS FROM THE 

TIME SUCH SOUNDNESS IS REQUIRED BY [THIS ACT); OR 

(B) THE PRIMARY POOL OF FUNDS WILL BE EXHAUSTED BY THE 

PAYMENT OF ALL FIXED AND KNOWN OBLIGATIONS. 

(3) ALL CLAIMANTS, PARTICIPATING PHYSICIANS, AND 

HOSPITALS, AS DEFINED IN (THIS ACT), HAVE STANDING TO APPEAR 

IN ANY COURT PROCEEDING INSTITUTED BY THE ADMINISTRATOR 

UNDER SUBSECTION (2). 

(4) IF THE COURT FINDS THAT THE CONDITIONS DESCRIBED 
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IN EITHER SUBSECTION (2)(A) OR (2)(B), OR BOTH, HAVE 

OCCURRED, [THIS ACT) TERMINATES. UPON THE ENTRY OF AN ORDER 

OF TERMINATION THE COURT SHALL DIRECT THE ADMINISTRATOR TO 

TAKE POSSESSION OF THE ASSETS AND TO ADMINISTER THEM UNDER 

THE GENERAL SUPERVISION OF THE COURT. 

(5) UPON AN ORDER OF TERMINATION, NO PERSON MAY SUBMIT 

A CLAIM UNDER [THIS ACT!. THE ADMINISTRATOR MAY NOT MAKE 

PAYMENTS TO CLAIMANTS UNTIL A DISTRIBUTION PLAN IS APPROVED 

BY THE COURT OR UPON PETITION OF AN INDIVIDUAL CLAIMANT ON 

THE BASIS OF HARDSHIP AND A SHOWING THAT IN ALL LIKELIHOOD 

THEY WOULD SHARE IN ANY DISTRIBUTION. 

12 (6) WITHIN 30 DAYS OF THE TERMINATION ORDER THE 

13 ADMINISTRATOR SHALL SUBMIT TO THE COURT A PLAN OF 

14 DISTRIBUTION OF THE ASSETS. THE PLAN OF DISTRIBUTION MUST 

15 GIVE PRIORITY TO CLAIMANTS AND DISTRIBUTE THE FUNDS IN AN 

16 EQUITABLE MANNER. 

17 (7) ALL CLAIMANTS WHO HAVE NOT RECEIVED A FINAL AWARD 

18 DETERMINATION BY THE PANEL ON THE DATE [THIS ACT] IS 

19 TERMINATED BY COURT ORDER ARE NOT BOUND BY THE PROVISIONS OF 

20 [THIS ACT). 

21 NEW SECTION. Section 31. Applicability. [This act) 

22 applies to all causes of action that constitute medical 

23 malpractice claims of any nature, whether obstetrical or 

24 otherwise, where the cause of action includes one or more 

25 physicians who are qualified pursuant to the terms of [this 
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act} and a claim fo[ coverage exists against the patient 

assured compensation fund. Provided,-heweve~7-~hat-tseetioft 

iit--dee~--net--a£fee~--riqhts--and--d~~ie~--th~t---mat~~ed; 

penelties-that-were-incttrredr-e~-pteeeed~n9s-tftst-we~e-beg~n 

befo~e--ft~e--e~reet~•e--Cste--o£-thi~-ae~t-and-that-see~ieft 

app~ie~,-ir-at-a%~,-enly-to-ea~~e~-e£-aetion-that-aeertle--on 

er--a£ter--the--date--of--qtlaiifteation-o£-a-phy~teian-under 

tthi~-aett-aqainst-whom-~~eh-a-eanse-o£-ae~~en-aecr~eso 

NEW SECTION. Section 32. Effective date. [This act) 

is effective on passage and approval. 

-End-
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