HOUSE BILL NO. 658

INTRODUCED BY SWYSGOOCD

IN THE HOUSE

FEBRUARY 11, 1989 INTRODUCED AND REFERRED TO COMMITTEE
ON AGRICULTURE, LIVESTOCK & IRRIGATIOCN.

FEBRUARY 13, 1989 FIRST READING,

FEBRUARY 16, 1989 COMMITTEE RECOMMEND BILL

DO PASS AS AMENDED. REPORT ADOPTED.

PRINTING REPORT.

FEBRUARY 18, 19B9 SECOND READING, DO PASS.
FEBRUARY 20, 1989 ENGROSSING REPCRT.
FEBRUARY 21, 1989 THIRD READING, PASSED.

AYES, 97; NOES, O,
TRANSMITTED TO SENATE.
IN THE SENATE

FEBRUARY 28, 1988 INTRODUCED AND REFERRED TO COMMITTEE
ON FINANCE & CLAIMS.

FIRST READING.

MARCH 2, 1989 ON MOTION, REREFERRED TO COMMITTEE
' ON AGRICULTURE, LIVESTOCK & IRRIGATION.
MARCH 4, 1989 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.
MARCH 6, 1989 SECOND READING, CONCURRED IN.
MARCH 8, 1989 THIRD READING, CONCURRED IN.

AYES, 50; NOES, 0.



MARCH 10,

MARCH 11,

1989

1989

RETURNED TO HOUSE WITH AMENDMENTS.
IN THE HOUSE
RECEIVED FROM SENATE.

SECOND READING, AMENDMENTS
CONCURRED IN.

THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENROLLING.

REPCRTED CORRECTLY ENROLLED.
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é@sﬁ BILL NO. 65-{

INTRODUCED BY ‘(L‘ff"7’052

A BILL FOR AN ACT ENTITLED: "AN ACT TO ESTABLISH AN
AGRICULTURAL DEVELOPMENT LOAN PROGRAM CONSISTING OF SEED
CAPITAL AND RESEARCH AND DEVELOPMENT PROJECTS; TO ESTABLISH
PRIORITIES AND GENERAL CRITERIA UNDERLYING THE LOAN PROGRAM:
TO ESTABLISH GOALS AND SPECIFIC CRITERIA FOR SEED CAPITAL
AND RESEARCH AND DEVELOPMENT PROJECT LOANS; TO ESTABLISH THE
REQUIREMENTS AND PAYBACK PROVISIONS OF SEED CAPITAL AND
RESEARCH AND DEVELOPMENT PROJECT LOAN AGREEMENTS; TO PROVIDE
FOR PAYBACK; TO PROVIDE RULEMAKING AUTHORITY FOR THE
AGRICULTURE DEVELOPMENT COUNCIL; AMENDING SECTIONS 90-9-103,
$0-9-202, 90-9-301, 90-9-302, 90-9-306, 90-9-307, AND
90-9-401, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
[section 9] grants rulemaking authority to the Montana
agriculture development council to implement the
agricultural development project loan program.
It is the legislature's intent that the council adopt
rules:

{1) governing the conduct of council business;

{(2) establishing application procedures that, at a
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minimum, require the submittal of an executive summary for
an agricultural development project loan, a business plan
for a seed capital project locan, a research and development
project proposal for a research and development project
loan, and other documents necessary to meet the criteria
established in the act;

{3) establishing procedures to be followed by the
council in its review process prior ta making an
agricultural development project loan:

(4) establishing postdisbursement activities that
describe the ongoing involvement or fellow-along management
of the council that may be reguired in an agricultural

development project loan agreement.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. General criteria underlying
agricultural development project loans. The council may make
an agricultural development project locan only upon a
favorable determipation that the proposed agricultural
development project:

(1) 1is consistent with the findings and purposes of
the act because it incorporates innovative agricultural

technology;

(2) has prospects for collaboration between the public

and private sectors of the state's economy:
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(3) has prospects for achieving commercial success and
for creating new jobs in the state;

(4) has potential For commercial success related to
the specific product, process, or business development
methodology proposed;

{5) can provide matching funds;

(6) has potential to benefit existing agricultural
business;

{7) can be reasonably expected to provide an economic
return within a reasonable perjod of time:;

{(8) involves processing or adding value to
agricultural products produced in the state; and

(9) has a management structure that allows ongoing
postdisbursement inveclvement by the council.

NEW SECTION. Section 2. Sseed capital projects —-
program goals. (1) The council may make a seed capital
project loan to a seed capital project if it determines that
the project meets the loan criteria established in [sections
1 and 3] and further determines that the project meets the
goals established in subsection (2} and involves development
and commercialization of innovative agricultural products or
processes.

{2) The goals of this program are:

{a) to assist in the development of innovative

technology in the state by providing a source of capital to
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the agricultural-based sector of the state's eccnomy;

{(b) to provide financing and follow-along management
support for agricultural businesses in the state that are
attempting to develop agricultural products or processes
based on innovative technologies; and

(¢) to provide a liaison between agricultural
businesses in the state and investors in an effort to
enhance the pool of capital available to agricultural

businesses in the state.

NEW SECTION. Section 3. specific criteria Ffor seed
capital preject loans. The council may make a seed capital
project loan only if it determines that the proposed project
complies with the criteria and goals set forth in [secticons
1 and 2] and further determines that:

(1) the project develops or employs innovative
agricultural products or processes that promise a
significant competitive advantage;

(2) the project requires financing that is not
available Ffrom conventional lending sources;

(3) the project provides an opportunity to preserve
the principal of the 1loan amount and to earn a monetary
return;

(4) the company is located or preparing to lecate
within the state:

{5) the project demonstrates a capacity to diversify

_4_.
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or add value to the state's agricultural businesses;

(6) the company's management team possesses sufficient
agricultural business experience;

(7) the company has potential for creating and
cretaining jobs and stimulating tax revenue growth in the
state;

(8) the company's agricultural product or process 1s
targeted for a commercial market;

{9) the company's product or process is of sufficient
quality to significantly impact the target market; and

(10} if applicable, the company's business plan is
designed to provide financing, marketing, and production

milestones to accomplish the proposed commercialization.

NEW SECTION. Section 4. Research  and development
project —— program goals. (1) The council may make a
research and development project loan if it determines that
the project meets the loan criteria established in [sections
1 and 5) and further determines that the project meets the
goals established in subsection (2).

(2) The goals of this program are:

(a) to significantly upgrade existing agricultural
research capabilities within the state's research and
development institutions and organizations;

(b) to provide financial support to individual

research projects that have significant potential to advance
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development of agricultural business in the state;

(¢) to facilitate the process of transferring reseacch
from the laboratory to the commercial marketplace;

{d) to previde financial support Eor the development
of advanced research capabilities within the state's
university system through the acquisition of faclilities,
equipment, or personnel;

(e) to facilitate the flow of information to
agricultural-based businesses in the state in order to
assist those businesses in reaching their full commercial
potential; or

{f} to improve the information and resources available
to the state's agricultural businesses involved_ in
commercialization of innovative agricultural products and

processes.

NEW SECTION. Section B. specific criteria for
research and develcopment project loans. The council may make
a research and development project 1loan only if it
determines that the proposed project substantially complies
with the criteria and goals set forth in [sections 1 and 4]
and further determines that the project:

(1) has the potential to diversify or add value to the
state's agricultural economy;

{2) demonstrates a clear path to commercial

development of the research results within the state;
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(3) involves university system research participation,
if appropriate;

{(4) employs or otherwise takes advantage of existing
research and development strengths within the state's
university and private research establishment;

{5) 1involves a realistic and achievable research
project design;

(6) develops or employs inngvative agricultural

products or processes; and

{7) 1is located within the state.

NEW SECTION. Section 6. Agricultural development
project loan agreement -- contents —- council decisions
final. (1) If the council determines that an agricultural
development project meets the criteria established in the
act and has complied with the applicable procedures and
review processes established by the council, the council may
enter into an agricultural development project loan
agreement with the company and authorize the disbursement of
funds to the company.

{2) The lcan agreement, at a minimum, must contain the
following provisions:

{a) the project budget;

(b) the financing, marketing, and production

milestones for the project that describe project tasks to be

achieved at designated times in each area;

-7

10
11
12
i3
14

15

16
17
18
19
20
21
22
23
24

25

LC 1083/01

{c) the reporting requirements, including but not
limited to:

(i) financial statements to be submitted on at least
an annual basis as determined by the council;

{ii) quarterly commercialization progress reports;

(iii) annual reports; and

{iv) reports on any significant project transactions;

{d} the disbursement schedule for the loan;

(e) the payback tec the council;

(E) the causes for 1oan revocation, suspension, or
termination; ang

(g) the intellectual property provisions.

{3} All decisions of the council are final and are not

subject to the contested case provisions of Title 2, chapter

4,
NEW SECTION. Section 7. Seed capital project loan
agreement -- specific loan requirements —- payback. (1) In

addition to the 1loan requirements of {section 6], a seed
capital project loan must be structured as contracted debt,
including but not limited to the following terms;

(a) an interest rate set at a level that provides for
a return to the council, from paybacks by all of its
pertfolio companies, an amount at least equal to the
principal amount of the loan and that provides for a market

rate of return when considering the overall benefit to the
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state derived from the projects;

(b} a provision in the note that may defer debt
service until maturity of the note, the term of which may
not exceed B years;

{c) a lcan amount that may not exceed $50,000 in any
one round of financing. Successive rounds of finmancing in
which the council participates for any one company may not
occur within a 9-month period. The total amount that may be
loaned to any one company may not exceed $150,000.

{d) a provision that the note becomes due in full upon
dissolution or liquidation of the company;

{e) a provision that the company will provide the
lender with a second priority security interest in all of
the equipment used in the company's business, accounts
receivable, and inventory to secure repayment of the loan;

(f) a provision that the pricrity security interest in
the company's assets referred to in subsection (1l){e) will
be evidenced by appropriate forms required to secure the
assets as provided in Title 30, chapter 9.

{2) 1In addition to the provisions in (section &] and
subsection (1) of this section, a seed capital project lcan
agreement may provide for any of the following:

(a) a convertible debenture;

(b} a warrant held by the council; or

(c) a warrant held by a third party for the benefit of
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the council.
NEW SECTION. Section 8. Research and development
project 1loan agreement -- specific loan requirements —-

payback. In addition to the loan requirements of [section
6}, a research and development preoject loan agreement must
be structured ag contracted debt, including but not 1limited
to the following terms:

(1) The agreement must include provisions callin§ for
a payback of two times the original loan amount, paid as a
percentage of the income stream derived from the sale or
other commercialization of products or processes developed
with the council's financing. This percentage rate may not
exceed 5%.

{2) The payback for an agricultural technology
transfer and assistance project loan may be made pursuant to
subsection (1) or may be realized in terms of indirect
benefits related toc the goals and criteria of the act. No
more than 10% of the council's funds designated for research
and development in any one fiscal vyear may be used for
agricultural technology transfer and assistance loans.

NEW SECTION. Section 9. Rulemaking. The council shall
adopt rules necessary to implement the provisicns of this
chapter, including but not limited to rules:

(1) governing the conduct of council business;

{(2) establishing application procedures that, at a
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minimum, require the submittal of an executive summary Ffor
an agricultural develeopment project loan, a business plan
for a seed capital project loan, a research and development
project proposal for a research and development project
loan, and other documents necessary to meet the criteria
established in the act;

(3) establishing procedures to be followed by the
council in its review process prior to making an
agricultural development project loan;

(4) establishing postdisbursement activities that
describe the ongoing involvement or follow-along management
of the council that may be required in an agricultural
development project loan agreement,

Section 10. section 90-9-103, MCA, is amended to read:

"90-9-103, Definitions. As used in this chapter, the
following definitions apply:

(1) "Act" means the Montana Growth Through Agriculture

Act.

£:¥({2) “"Agricultural business" means an enterprise
engaged in the production, processing, marketing,
distribution, or exporting of agricultural products. The
term includes any related business the primary function of
which is providing goods or services to such an agricultural

enterprise,

{3) "Agricultural development project" means either a

_ll..

[ IR~ PV

o

[*=I - AN )

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 1083/01

seed capital or research and development project designed to

discover, develop, transfer, use, or commercialize existing

or new agricultural products or processes in_ order to

strengthen and enhance agricultural economic development in

the state.

{4) "Agricultural development project loan agreement"

or "loan" means an agreement entered into between the

council and the 1loan recipient of a seed capital project

loan or a research and development project loan that:

{a) creates a debt relaticnship between the parties;

{b) provides for a financial return to the council;

{c) provides economic development potential to the

state; and

{d) contains various provisions and terms as required

by the act.

(5) “Company" means a natural person, firm,

partnership, corporation, association, or other entity

authorized to conduct business in the state.

(6) "Convertible debenture” means a debenture

convertible into stock under certain conditions by an

individual or company, but not by the council.

+2¥(7) "Councii" means the Montana agriculture

development council established in 2-15-1817.

{B) "Debenture” or "note" means a writing or

certificate issued as evidence of debt.
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{9) "Department” means the department of commerce

established in 2-15-1801.

{(10) "Expansion capital project" means an agricultural

technolog development project undertaken to enable an
1Y .

individual or a company to expand its manufacturing and

marketing activities in order to move its agricultuyral

products or services into new markets or to expand existing

markets.

{11) "Innovative agricultural technology" means the

inveolvement of an agricultural product or process that

embodies the use of implements, machinery, equipment,

chemical formulations, resources, materials, methods, or

other items in _a manner that departs from previous

commercial developments, practices, or applications.

+3¥(12) "Investment" means an award of money, with or
without repayment reguirements, for the purposes provided

for in this—echapter 30-9-302 and 50-9-401.

{13) "Matching funds" means the funds received in cash

by the agricultural development project loan recipient from

nonstate appropriated sources and contributed by the 1loan

recipient to the project in an amcunt that is at least equal

to  the funds loaned to the recipient by the council for use

in the agricultural development project.

{14) "Portfolio company" means a startup or_ expansion

stage company that has received a seed capital project loan
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from the council.

15) "Private sector” means any entit or individual,
Y Y

not principally a part of or associated with a governmental

unit, that is associated with or involved in commercial

activity.

(16) "Research and development project" means an

agricultural development project that falls into the

category of applied technology research or agricultural

technology transfer and assistance.

{17) "Research and development project loan"” means an

agricultural development project loan agreement entered into

between the council and a loan recipient for a research and

development project.

{18) "Seed capital project"” means a startup or

expansion capital project,

{19) "seed capital project loan" means an agricultural

development project loan entered into between the council

and a loan recipient for a seed capital project.

{20) “"State"” means the state of Montana.

(21) "Technology transfer and assistance project" means

an _agricultural development project that:

(a) trransfers technology research from the laboratory

to the marketplace; or

(b} provides better access and exposure to business

development assistance or information for researchers or

-14-
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early-stage agricultural businesses that commercialize

agricultural technology products.

{22) "Warrant" means an instrument issued by a

corporation giving a holder other than the council the right

to purchase stock of a corporation at a fixed price, either

for a limited time or perpetually.”

Section 11. Section 90-9-202, MCA, is amended to read:

"90-9-202. Powers and duties of the council. The
council shall:

(1) establish policies and priorities to enhance the
future development of agriculture in Montana;

(2) make investments or loans in agricultural
development projects that have a short- or long-term ability
to stimulate agriculture development and diversification in
Montana, including but not limited to:

(a) seed capital awards lcans for development and
commercialization of new products and processes;
(b) agricultural business incubators;

{c) foreign and domestic macket development
activities;

{d) applied technolcgical research; and

{e) agricultural technology assistance and transfer;
and

{3) accept grants or receive devises of money or

property for use in making the investments described-in or
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loans authorized by this chapter+.

t4y--adopt-rules-necessary-to-impiement—the--provisicns
af-phis—echapter;-ineinding-bue-not-rimited-to-ruless

{ay--governing-the-conduct-of -councit-business;

tby--estabiishing--matehing--fund-reguirements-for-seed
eapttar-inveatment-preqrama;

te}--estabtishing---criterin—--for---determining-———the
etigibitity-af-prejects-and-programs-for-investments;—and

td-—establishing--methoda--of--committing-funds;-types
and-amounts-of-fees;-~return-on—-investmentsy—-and-—-types--—-of
investments-te-be-made:"

Section 12, section 90-9-301, MCA, is amended to read:

*90-9-301. Agriculture seed capital account -
matching funds ~--—-preference. (1) There is an agriculture
seed capital account administered by the council.

(2) The council may invest loan money from the
agriculture seed capital account to support research
relating to innovative organizational improvements in
agricultural businesses and to the commercialization and
marketing o©f new agricultural products or agricultural
production processes.

t3y-—Investments-from-the-account-must-be-matched-by-at
ieast-an-equat-amount-raised-by-the-appticant--frem--sources
that-are-noct-state-apprepriateds

{4y—-Preference-must—be-given-to-applieationa-thaes
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tay-—can--be-reasonably-expected-to-provide-an-economte
return-to-the-appiicant-within-a-reassnabie-time;

tby--demenstrate-a-potentiat-commerciat-vatue-to--other
entrepreneurs—in-Montanar

fey--require——such-a-grant-to-ehrain-additionai-private
capttats

td}--invoive-proceasing-er-adding-vatune-to-agricuttural
commodities-produced-itn-Mentanas;-or

tey——provide-joba-that-wilti-be-snbatantiatriy-£itied--by
current—Montana-residentss

{3) The council may not make a loan to an agricultural

development project for which the matching funds have not

been received. Matching funds are reguired prior to any

expenditure of state funds for research and development or

seed capital projects. The council may accept as_matching

funds those funds received by the loan recipient within 1

year prior to the execution of the loan agreement."

Section 13. Section 90-9-302, MCA, is amended to read:

"90-9-302. Agricultural business incubator program ——
criteria =-- 1limitations. (1) There 1is an agricultural
business incubator program account in the state special
revenue fund. The council may invest from the account an
amount not to exceed $100,000 each in each agricultural
business incubators incubator. The ineubators incubator must

operate as a self-financing business development entities
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entity, providing such services as training, management

consultation, accounting, and office space, if necessary, to

eligible agricultural businesses. Such

Eligible
agricultural businesses may include but are not limited to
marketing cooperatives and associations.

{2} Investments under this section must be awarded by
the council, based upon its review of the Ecllowing
criteria:

{a) the potential ability of the applicant to be
financially self-sufficient;

(b) identification of businesses or industries
targeted for development assistance;

(c) community support for the incubator program; and

{d) a plan to address business development needs of

specific user groups, saueh-aa including but not limited to

displaced farmers.

{3} Investments may be made only in agricultural
business incubators that are located in different geographic
areas of the state and that are not leocated in a
municipality with a population in excess of 15,000 people.
The municipality or community in which the incubator is
located must provide funding or ceontributions ef-a-vaiue--at
teast--three—-timea--the-amount-of-the-investment-under-this

section on at least a dollar-to-dollar basis. Contributions

by applicants may include land, buildings, or professional
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services."

Section 14. section 96-%-306, MCA, is amended to read:

"90-9-306. Appropriation authority and funding --
prohibited investments. (1) The council has authority to
accept and expend all funds received by 1t as grants,
donations, or other private or public income, including
amounts repaid as principal and interest on investments made
by the council. These funds are statutorily appropriated to
the council as provided in 17-7-502.

t2)--No~investment-may-be-made-in--projecta—-for--which
matching--funds-or-parricipation-of-financiat-intermediaries
ts-required-untii-such-funds-have-been-—committeds

£3¥(2) Council members may not personally apply for or
receive council tnvestment funds. If an organization with
which a member is affiliated applies for council Funds, the
member must disclose the nature of the affiliation and may
not participate in the decision of the council regarding the
applicatien.™

Section 15. section 90-9-307, MCA, is amended to read:

"90-9-307. Accountability. 14+ The council shall
develop independent review and audit procedures to ensure
that .investments and loans made by it are used for the
purposes identified in its investment and loan agreements.

t2)--Phe-—counetiis——investment-agreements muskt-contain

provisions-constdercéd-neceasary-by-the-councit-to-ensure-the
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proper—inapection-and-review-of-prejects;-the-attainmenc—-of
project‘~goais7—~and——the——muintenance-of—adequate~5innncia}
records-by-reecipients-of-councit-fundaz"

Section 16. Ssection 90-9-401, MCA, is amended to read:

"90-9-401. Agricultural marketing enhancement. The
council shall assist in identification and development of
new domestic and foreign markets for Montana agricultural
products, The council shall:

(1) place assist in placing one full-time professional

marketing person in Japan or another Pacific Rim country to

develop export marketing opportunities in the Pacific

region;

(2} provide assistance for appropriate trade missions
of Montana producers, processors, or distributors of
agricultural products on a cost-share basis: and

(3) assist in other appropriate means of enhancing

domestic markets for Montana agricultural products.”
NEW SECTION. Section 17. Extension of authority. any
existing authority to make rules on the subject of the

provisions of [this act] is extended to the provisions of

[this act].

NEW SECTION. Section 18. codification instruction.
(1) [Sections 1 through 8] are intended to be cedified as an
integral part of Title 93¢, chapter 9, part 3, and the

provisions of Title 90, chapter 9, part 3, apply to

—20~
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[sections 1 through 8].

{2) [Section 9] is intended to be c¢odified as an
integral part of Title 90, chapter 9, part 2, and the
provisions of Title 90, chapter 9, part 2, apply to [section
9.

NEW SECTION. Section 19. severability. If a part of
{this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all valid applications that are
severable from the invalid applications.

NEW SECTION. Section 20. Effective date. [This act]
is effective on passage and approval.

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB658, as introduced.

DESCRIPTION OF PROPOCSED LEGISLATION:

HB658 would generally revise the Growth Through Agriculture Act, including establishing the agricultural
development loan program by statute rather than by rule, based primarily on the Montana Supreme Court case of
Whites v. the State of Montana and the Montana Science and Technology Alliance.

ASSUMPTIONS:

1. There is no fiscal impact to the Dept. of Commerce or to the Dept. of Agriculture under the proposed
law.

2. The appropriated program budget and the statutory appropriation remain unchanged.

27 %M DATE"?/% %7 DATE {//S/? 4

RAY /SHACKLEFORD, /BUDGET DIRECTOR CHUCK SWYSGOCOD, PRIMARY SPONSOR
OFFICE OF BUDGET AND PROGRAM PLANNING
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APPROVED BY COMMITTEE
ON AGRICULTURE LIVESTOCK
& IRRIGATICN

HOUSE BILL NO. 658

INTRODUCED BY SWYSGGOD
A BILL FOR AN ACT ENTITLED: "aN ACT TOQ ESTABLISH AN
AGRICULTURAL DEVELOPMENT LOAN PROGRAM CONSISTING OF SEED
CAPITAL AND RESEARCH AND DEVELOPMENT PROJECTS; TO ESTABLISH
PRIORITIES AND GENERAL CRITERIA UNDERLYING THE LOAN PROGRAM;
TO ESTABLISH GOALS AND SPECIFIC CRITERIA FOR SEED CAPITAL
AND RESEARCH AND DEVELOPMENT PROJECT LOANS; TO ESTABLISH THE
REQUIREMENTS AND PAYBACK PROVISIONS OF SEED CAPITAL AND
RESEARCH AND DEVELOPMENT PROJECT LOAN AGREEMENTS: TO PROVIDE
FOR PAYBACK; TO PROVIDE RULEMAKING AUTHORITY FOR THE
AGRICULTURE DEVELOPMENT COUNCIL; AMENDING SECTIONS 90-9-103,
90-9-202, 90-9-301, 90-9-302, 90-9-306, 909-9-307, AND

90-9-401, MCA:; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
[section 9] grants rulemaking authority to the Montana
agriculture development council to implement the
agricultural development project loan proqram;
ft is the legislature's intent that the council adopt
rules:

(1) governing the conduct of council business;

{2) establishing application procedures that, at a
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minimum, require the submittal of an executive summary €£or
an agricultural development project loan, a business plan
for a seed capital project loan, a research and development
project proposal for a research and development project
lecan, and cother documents necessary to meet the criteria
established in the act;

(3) establishing procedures to be followed by the
council in 1its review process prior to making an
agricultural development project loan;

(4) establishing postdisbursement activities that
describe the ongoing involvement or follow-along management
of the council that may be reqguired in an agricuitural

development project loan agreement.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. General criteria underlying

agricultural development project loans. The council may make
an agricultural development project loan only upon a
favorable determination that the proposed agricultural
development project:

{1) 1is consistent with the findings and purposes of
the act because it incorparates innovative agricultural
technology:

{2) has prospects for collaboration between the public

and private sectors of the state's economy:

-2- HB 658
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(3) has prospects for achieving commercial success and
for creating new jobs in the state;

(4) has potential for commercial success related to
the specific product, process, or business development
methodology proposed;

(%) can provide matching funds;

(6) has potential to benefit existing agricultural
business;

(7) can be reasonably expected tc provide an economic
return within a reasonable period of time;

(8) involves processing or adding value to
agricultural products produced in the state; and

(%) has a management structure that allows ongoing
postdisbursement involvement by the council,

NEW SECTION. Section 2, Seed capital projects ——
program goals. (1) The council may make a seed capital
project loan to a seed capital project if it determines that
the project meets the loan criteria established in {sections
1 and 3] and further determines that the project meets the
goals established in subsection (2) and involves developnent
and commercialization of innovative agricultural products or
processes.

(2) The goals of this program are:

(a) to assist in the development of innovative

technology in the state by providing a scurce of capital to
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the agricultural-based sector of the state's economy;

{b) to provide financing and follow-aleng management
support for agricultural businesses in the state that are
attempting to develop agricultural products or processes
based on innovative technologies; and

{c) to provide a liaison between agricultural
businesses in the state and investors in an effort to
enhance the pool of capital available to agricultural

businesses in the state.

NEW SECTION. Section 3. specific criteria for seed
capital project loans. The council may make a seed capital
project loan only if it determines that the proposed project
complies with the criteria and goals set forth in ([sectiocns
1 and 2] and further determines that:

(1) the project develops or employs innovative
agricultural products or processes that promise a
significant competitive advantage;

(2) the project requires financing that is not
available from conventicnal lending scurces;

{3) the project provides an opportunity to preserve
the principal of the loan amount and to earn a monetary
return;

(4) the company is located or preparing to locate

within the state;

(5) the project demonstrates a capacity to diversify
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or add value to the state's agricultural businesses;

(6) the company's management team possesses sufficient
agricultural business experience;

{7) the company has potential for creating and
retaining 3jobs and stimulating tax revenue growth in the
state;

(B8) the company's agricultural product or process is
targeted for a commercial market;

{9) the company's product or process is of sufficient
quality to significantly impact the target market; and

(10) if applicable, the company's business plan is
designed to provide financing, marketing, and production
milestones to accomplish the proposed commercialization.

MEW SECTION. Section 4. Research and development
project -— program goals. (1) The council may make a
research and development project leoan 1f it determines that
the project meets the loan criteria established in [sections
1 and 5) and further determines that the project meets the
goals established in subsection (2).

(2) The goals of this program are:

(a) to significantly upgrade existing agricultural
research capabilities within the state's research and
development institutions and organizations;

(b} to provide financial support to individual

research projects that have significant potential to advance
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development of agricultural business in the state;

(c) to facilitate the process of transferring research
from the laboratory to the commercial marketplace;

{d) to provide financial support for the development
of advanced research capabilities within the state's
university system through the acguisition of facilities,
equipment, or personnel;

{e) to facilitate the flow of information to
agricultural-based businesses in the state in order to
assist those businesses in reaching their £full commercial
potential; or

(f) to improve the information and resources davailable
to the state's agricultural businesses involved in
commercialization of innovative agricultural products and

processes.

MEW SECTION. Section 5. Specific criteria for
research and development project lcans. The council may make
a research and development project lecan only 1E it
determines that the proposed project substantially cdmplies
with the criteria and goals set forth in [sections 1 and 4]
and further determines that the project:

(1} has the potential to diversify or add value tc the
state's agricultural economy;

(2) demonstrates a clear path to commercial

develcopment of the research results within the state:;
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{3) involves university system research participation,
if appropriate;

{4) employs or otherwise takes advantage of existing
research and development strengths within the state's
university and private research establishment;

{5) involves a realistic and achievable research
preoject design;

(6) develops or employs innovative agricultural

products or processes; and

(7) 1is located within the state,

NEW SECTION. Section 6. Agricultural development
project loan agreement -—- contents -- council decisions
final. (1) If the council determines that an agricultural
development project meets the criteria established in the
act and has complied with the applicable procedures and
review processes established by the council, the council may
enter into an agricultural development project loan
agreement with the company and authorize the disbursement of
funds to the company.

(2} The loan agreement, at a minimum, must contain the
following praovisions:

{a) the project budget;

{b)y the financing, marketing, and production

milestones for the project that describe project tasks to be

achieved at designated times in each area;
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{c) the repaorting reguirements, including but not
limited to:

i) financial statements to be submitted on at least
an annual basis as determined by the cpuncil:

(i1) quarterly commercialization progress reports;

(iii) annual reports; and

(iv) reports on any significant project transacticns;

{d) the disbursement schedule for the loan;

(e} the payback to the council;

{£) the causes for 1loan revocation, suspension, Or
termination; and

(g) the intellectual property provisions.

(3) All decisions of the council are final and arernot
subject to the contested case provisions of Title 2, chapter
4.

NEW SECTION. Section 7. Seed capital project loan
agreement —— specific locan requirements -—- payback. (1) In
addition to the 1loan requirements of [section 6], a seed
capital project lcan must be structured as contracted debt,
including but not limited to the following terms:

(a) an interest rate set at a level that provides for
a return to the council, from paybacks by all of 1its
portfolio companies, an amount at least equal to the
principal amount of the loan and that provides for a market

rate of return when considering the overall benefit to the

-8- HB 658



@® 9 o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0658/02

state derived from the projects;

(b) a provisien in the note that may defer debt
service until maturity of the note, the term of which may
not exceed 8 years;

(¢} a loan amount that may not exceed $50,000 in any
one round of financing. Successive rounds of financing in
which the council participates for any one company may not
occur within a 9-month period. The total amoupt that may be
loaned to any one company may not exceed $150,000.

{d} a provision that the note becomes due in full upon
dissolution or liquidation of the company;

{e) a provision that the company will provide the
lender with a second priority security interest in all of
the equipment used in the company's business, accounts
receivable, and inventory to secure repayment of the loan;

{f£) a provision that the priority security interest in
the company's assets referred toc in subsection (l)(e) will
be evidenced by appropriate forms required to sSecure the
assets as provided in Title 30, chapter 9.

(2) 1In addition to the provisions in [section &] and
subsection (1} of this section, a seed capital project loan
agreement may provide for any of the following:

(a}) a convertible debenture;

{b) a warrant held by the council; or

{c} a warrant held by a third party for the benefit of
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the council,

NEW SECTION. Section B. Research and development
project loan agreement -- sSpecific loan requirements —-

payback. In addition to the loan requirements of I[section
61, a research and development proiect loan agreement must
be structured as contracted debt, including but not limited
to the following terms:

(1) The agreement must include provisions calling for
a payback of two times the original loan amount, paid as a
percentage of the income stream derived from the sale or
other commercialization of products or processes developed
with the council's financing. This percentage rate may not
exceed 5%.

{2) The payback for an agricultural technology
transfer and assistance project loan may be made pursuant to
subsection (1) or may be realized in terms of indirect
benefits related tc the goals and criteria of the act. Ko
more than 10% of the council's funds designated for research
and development in any one Ffiscal vyear may be used for
agricultural technology transfer and assistance loans.

NEW SECTION. Section 9. Rulemaking. The council shall
adopt rules necessary to implement the provisions of this
chapter, including but not limited to rules:

(1) governing the conduct of council business;

(2) establishing application procedures that, at a
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minimum, require the submittal of an executive summary for
an agricultural development project loan, a business plan
for a seed capital project loan, a research and development
project propesal for a research and development project
lcan, and other documents necessary to meet the criteria
established in the act;

(3) establishing procedures to be followed by the
council in its review process prior to making an
agricultural development project loan;

(4) establishing postdisbursement activities that
describe the ongoing involvement or follow-along management
of the council that may be required in an agricultural
development project loan agreement.

Section 10. Section 90-9-103, MCA, is amended to read:

*90-9-103. Definitions. As used in this chapter, the
following definitions apply:

(1) "Act" means the Montana Growth Through Agriculture

Act.

+3¥(2) *“"Agricultural business" means an enterprise
engaged in the production, processing, marketing,
distribution, or exporting of agricultural products. The
term includes any related business the primary Ffunction of
which is providing goods or services Lo sueh an agricultural

enterprise.

(3) "Agricultural development project” means either a
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seed capital or research and development project designed to

discover, develop, transfer, use, or commercialize existing

or new agricultural products or processes in order to

strengthen and enhance agricultural economic development in

the state.

(4) "Agricultural development project loan agreement’

or "loan" means an agreement entered into between . the

council and the loan recipient of a seed capital project

loan or a research and development project loan that:

{a) creates a debt relationship between the parties;

(b) provides for a financial return to the council;

{c) provides eccnomic develcpment potential to the

state; and

{d) contains various provisions and terms as required

by the act.

(5) "Company" means a natural person, firm,

partnership, corporation, association, or other entity

authorized to_conduct business in the state.

{6) "Convertible debenture" means a debenture

convertible into stock under certain conditions by an

individual or company, but not by the council.

¢2¥(7) "Council” means the Montana agriculture
development council established in 2-15-1817.

{8) "Debenture" or "note" neans a writing ar

certificate issued as evidence of debt.
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(9) "Department” means the department of commeree

AGRICULTURE established in 2-135-186% 2-15-3001.

(10) "Expansion capital project™ means an_ agricultural

technology development project undertaken to enable an

individual or a company to expand its manufacturing and

marketing activities in order to move its agricultural

products or services into new markets or to expand existing

markets.

{11) "innovative agricultural technoleqy"” means the

involvement of an agricultural produck or process that

embodies the use of implements, machinery, eqguipment,

chemical formulations, resources, materials, methods, or

ather items in a manner that departs from previous

commercial developments, practices, or applications.

€33(12) “Investment" means an award of money, with or
without repayment requirements, for the purposes provided

for in this-chapter 50-9-302 and 90-9-401.

{13) “Matching funds" means the funds received in cash

by the agricultural development project loan recipient from

nonstate appropriated sources and contributed by the 1loan

recipient to the project in _an amount that is at least equal

te the funds loaned to the recipient by the council for use

in the agricultural development project.

(14) "Portfolig company” means a startup or expansicn

stage company that has received a seed capital project loan
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from the council.

{15) "Private sector" means any entity or individual,

not principally a part of or associated with a governmental

unit, that is associated with or involved in commercial

activity.

{16} “"Research and development project" means an

agricultural development project that faills into the

cateqory of applied technology research or agricultural

technology transfer and assistance.

{17) "Research and development project lcan" means an

agricultural development project loan agreement entered into

between the council and a loan recipient for a research and

development project.

(18) "Seed capital proiect” means a startup or

expansion capital project.

(19) "Seed capital project loan" means an agricultural

development project loan entered into between the council

and a loan recipient for a seed capital project,

{(20) "State" means the state of Montana.

{21) "Technology transfer and assistance project"” means

an _agricultural development project that:

(a) transfers technology research from the laboratory

to the marketplace; or

{b) provides better access and exposure to business

development assistance or information for researchers or
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early-stage agricultural businesses that commercialize

agricultural technolegy products.

(22) “"Warrant” means an instrument issued by a

corporation giving a holder other than the ccuncil the right

o purchase stock of a corporation at a Fixed price, either

for a limited time or perpetually."

Section 11. section 90-3-202, MCA, is amended to read:

"90-9-202. Powers and duties of the council. The
council shall:

(1) establish policies and priorities to enhance the
future development of agriculture in Montana;

(2) nake investments or loans in agricultural
development projects that have a short- or long-term ability
to stimulate agriculture development and diversification in
Montana, including but not limited to:

ta) seed capital awards 1loans for development and
commercialization of new products and processes;

(b} agricultural business incubators:

{c} foreign and domestic market development
activities;

{d} applied technological research: and

{e) agricultural technology assistance and transfer;
and

{(3) accept grants or receive devises of money or

property for wuse in making the investments described—in or
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loans authorized by this chapters;,.

t4}--adope-rutes-necassary-to-implement-the--provisions
of-this-chapter;-inciuding-but-not-timited-co-rutess

tay--governing-the-conduct-cf-counciti-busineasy

¢by~-eatabitshing--matching--fund-requirements-for-seed
eapital-investment-programsa;

tey—-easrablishing-——eriteria---for---determining----the
etigibitity-of -projects-and-programs-for-investmenta;-and

tdy--eatablishing--methods--of--committing-£funds;-types
and-amounta-of-fees;-return-on--investmentar-—and--types--of
investments-to-be-mades"

Section 12. section 90-9-301, MCA, is amended to read:

"90-9-301. Agriculture seed capital account -
matching funds ---preference. (1) There is an agriculture
seed capital account administered by the council.

{2} The council may +nvest lcan money from the
agriculture seed capital account to support research
relating to innovative organizational improvements in
agricultural businesses and to the commercialization and
marketing of new agricultural products or agricultural
production processes.

{3)--investmenta-£rom-the-account-must-be-mateched-by-at
teast-an-equal-amount-raiaed-by-the-apptricant—-froem-—-asurces
that-are-not-state-appropriateds

t4}--Preference-must-be-given-to-appiications-thats
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tay--can--be-reasonabiy-expected-te-provide-an-economic
return-to-the-appticant-within-a-reasonabte-times

tby-—-demonstrate-a-potentiat-commerciat-vaine-to-—-other
entreprensurs—in-Méntanas

tey—-require——auch~a-grant-to-ohtain-add:ittonat-private
capital;

tdy--tnveive-procesaing-or-adding-vaive-ta-agricurtnrat
commeditien—produced-in-Mentana;-or

tey--pravide-jobs—that-wili-be-subatantiatiy-£fitted--by
eurrent-Montana-residentss

(3) The council may not make a loan to an agricultural

development project for which the matching funds have not

been received. Matching funds are required prior to any

expenditure of state funds for research and development or

seed capital projects. The council may accept as matching

funds those funds received by the loan recipient within 1

year prior to the execution of the loan agreement.”

Section 13. Section 90-9-302, MCA, is amended to read:

“90-9-302. Agricultural business incubator program --
criteria —— 1limitations. (1) There 1is an agricultural
business incubator program account in the state special
revenue fund. The council may invest from the account an
amount not to exceed $100,000 each in each agricultural
business ineubaters incubator. The imeuwbatsrs incubator must

operate as a self-financing business development entities
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entity, providing such services as training, management

consultation, accounting, and office space, if necessary, to

eligible agricultural businesses. Such

Eligible
agricultural businesses may include but are not limited to
marketing cooperatives and associations.

{2) Investments under this section must be awarded by
the c¢ouncil, based upon 1ts review of the following
criteria:

ta) the potential ability of the applicant to be
financially self-sufficient;

{b) identification of businesses or industries
targeted for development assistance;

(¢) community support for the incubator program;rand

(d) a plan to address business development needs of

specific user groups, sueh-as including but not limited ko

displaced farmers.

(3} Investments may be made only in agricultural
business incubators that are located in different geographic
areas of the state and that are not located in a
municipality with a population in excess of 15,000 people.
The municipality or community in which the incubator is
located must provide funding or contributicns ef-a-vaiue--at
teast--three--timea--the-amount-of-the-investment-under~this

aection on at least a dollar-to-dcollar basis. Contributions

by applicants may include land, buildings, or professional
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services."”

Section 14. section 90-9-306, MCA, is amended to read:

*90-9-306. Appropriation authority and €unding --
prohibited investments. (1) The council has authority to
accept and expend all funds received by 1t as grants,
donations, or other private or public income, including
amounts repaid as principal and interest on investments made
by the council. These funds are statutorily appropriated to
the council as provided in 17-7-502.

t24--Ho-invesement-may-be-made-in--prejects—-£or—~which
matehing--funda-or-particrpation-of-financtat-incermedsaries
rs-regquired-gntit-such-funds-have-been-commitreds

£33{2) Council members may not personally apply far or
receive council 4¢nvestment funds. If an organization with
which a member is affiliated applies for council funds, the
member must disclose the nature of the affiliation and may
not participate in the decision of the council regarding the
application.”

Section 15. Section 90-9-307, MCA, is amended to read:

"90-9-307. Accountability. +1 The council shall
develop independent review and audit procedures to ensure
that investments and 1loans made by it are used for the
purposes identified in its investment and lcan agreements.

+23--FPhe--counciils—-investment-agreements-must-contain

previsions-considered-necessary-by-the-ceuncii-to-ensure-the
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propef—inspecticn—and—feviewveE—proﬁects;—the—attuinmen?——of
prodect--goats;—-and--ethe--maintenance-of-adequate-finanecial
recorda-by-recipients-of-councit-fundsz"

Section 16. Section 90-9-401, MCA, is amended to read:

"90-9-401. Agricultural marketing enhancement. The
council shall assist in identification and development of
new domestic and foreign markets for Montana agricultural
products. The council shall:

{1) ptace assist in placing one full-time professional

marketing person in Japan or_ancther Pacific Rim country to

develop export marketing opportunities in the Pacific
region;

(2) provide assistance for appropriate trade missions
of Montana producers, Pprocessors, or distributors of
agricultural products on a coskt-share basis; and

{3) assist in other appropriate means of enhancing
domestic markets for Montana agricultural products.”

NEW SECTION. Section 17. Extension of authority. any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of

[this act].

NEW SECTION. Section 18. codification instruction.
{1) {Sections 1 through 8} are intended to be codified as an
integral part of Title 90, chapter 9, part 3, and the

provisions of Title 90, chapter &, part 3, apply to
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[sections 1 through 8].

{2) [Section 9] is 1intended to be codified as an
integral part of Title 90, chapter 9, part 2, and the
provisions of Title 90, chapter 9, part 2, apply to [section
9].

NEW SECTION. Section 19. Sseverability. If a part of
[this act] 1is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of ([this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applicatiocns,

NEW SECTION. Section 20. Effective date. [This act]
is effective on passage and approval.

~End-
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HOUSE BILL NO. 658

INTRODUCED BY SWYSGGOD
A BILL FOR AN ACT ENTITLED: “AN ACT TO ESTABLISH AN
AGRICULTURAL DEVELOPMENT LOAN PROGRAM CONSISTING OF SEED
CAPITAL AND RESEARCH AND DEVELOPMENT PROJECTS: TO ESTABLISH
PRIORITIES AND GENERAL CRITERIA UNDERLYING THE LOAN PROGRAM;
TO ESTABLISH GOALS AND SPECIFIC CRITERIA FOR SEED CAPITAL
AND RESEARCH AND DEVELOPMENT PROJECT LOANS; TO ESTABLISH THE
REQUIREMENTS AND PAYBACK PROVISIONS OF SEED CAPITAL AND
RESEARCH AND DEVELOPMENT PROJECT LOAN AGREEMENTS; TO PROVIDE
FOR PAYBACK; TO PROVIDE RULEMAKING AUTHORITY FOR THE
AGRICULTURE DEVELOPMENT COUNCIL; AMENDING SECTIONS 90-9-1013,
90-9-202, 90-9-301, 90-9-302, 90-9-306, 90~9-307, AND

90-9-401, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
[section 9] grants rulemaking authority to the Montana
agriculture development council to implement the
agricultural development project loan program.
It is the legislature's intent that the council adopt
rules:

. (1) governing the conduct of council business;

{2) establishing application procedures that, at a
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minimum, require the submittal of an executive summary for
an agricultural development project loan, a business plan
for a seed capital project loan, a research and development
project proposal for a research and development project
loan, and other documents necessary toc meet the criteria
established in the act;

{3) establishing procedures to be followed by the
council in its review process prior to mak ing an
agricultural development project loan;

(4) establishing postdisbursement activities that
describe the ongoing involvement or follow-along management
cf the council that may be required in an agricuitural

development project loan agreement.

BE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTANA:

NEW SECTION. Section 1. General criteria underlying
agricultural development project loans. The council may make
an agricultural development project loan only upon a
favorable determination that the proposed agricultural
development project:

{l1) is <consistent with the findings and purposes of
the act because it incorporates innovative agricultural

technelogy:

{2) has prospects for collaboration between the public

and private sectors of the state's economy:

-2~ HB 6§58
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(3) has prospects for achieving commercial success and
for creating new jobs in the state;

(4) has potential Ffor commercial success related to
the specific product, process, or business development
methodology proposed:;

{5} can provide matching funds;

{6) has potential to benefit existing agricultural
business;

{7) can be reasconably expected to provide an economic
return within a reasonable period of time;

{B) involves processing or adding value to
agricultural products produced in the state; and

{3) has a management structure that allows ongoing
postdisbursement involvement by the council.

NEW SECTION. Section 2. Seed capital projects --
program goals. (1) The council may make a seed capital
project loan to a seed capital project if it determines that
the project meets the loan criteria established in {sections
1 and 3] and further determines that the project meets the
goals established in subsection (2) and inveolves development
and commercialization of innovative agricultural products or
processes.

(2) The goals of this program are:

(a} to assist in the development of innovative

technology in the state by providing a source of capital te
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the agricultural-based sector of the state’'s economy;

(b) to provide financing and follow-along management
support for agricultural businesses in the state that are
attempting te develop agricultural products or processes
based on innovative technologies; and

{c) to provide a liaison between agricultural
businesses in the state and investors in an effort to
enhance the pool of capital available to agricultural

businesses in the state.

NEW SECTION. Section 3. Specific criteria for seed
capital project loans. The council may make a seed capital
project loan only if it determines that the proposed project
complies with the criteria and goals set forth in [sections
1 and 2] and further determines that:

(1) the project develops or employs innovative
agricultural products or processes that promise a
significant competitive advantage;

(2) the project requires financing that is not
available from conventional lending sources;

{3) rthe project provides an opportunity to preserve
the principal of the 1loan amount and tO earn a monetary
recturn;

(4) the company is located or preparing to locate

within the state;

{5} the project demonstrates a vapacity to diversify
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or add value to the state's aqricultural businesses;

(6) the company's management team possesses sufficient
agricultural business experience;

{7} the company has potentrial for creating and
retaining Jjobs and stimulating tax revenue growth in the
state;

(8) the company's agricultural product or process is
targeted for a commercial market;

{9) the company's product or process is of sufficient
quality to significantly impact the target market; and

(10) if applicable, the company's business plan 1is
designed to provide financing, marketing, and production

nilestones to accomplish the proposed commercialization.

NEW SECTION. Section 4. Research and development
project -—- program goals. (1) The council may make a
research and development project loan if it determines that
the project meets the loan c¢riteria established in {sections
1 and &) and further determines that the project meets the
goals established in subsection (2).

{2) The goals of this program are:

(a) to significantly upgrade existing agricultural
research capabilities within the state's research and
development institutions and organizations;

(b) to provide financial support to individual

research projects that have significant potential to arfdvance
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development of agricultural business in the slate;

fc) to facilitate the process of transterring research
from the laboratory to the commercial marketplace;

(d) to provide financial support for the development
of advanced research capabilities within the state's
university system through the acquisition of facilities,
equipment, or perscnnel;

{e) to facilitate the flow of information to
agricultural-based businesses in the state in order to
assist those businesses in reaching their Eull commercial
potential; or

(f) to improve the information and resources available
to the state's agricultural businesses involved in
commercialization of Lnnovative agricultural products and

processes.

NEW SECTION, Section 5. specific

criteria for
research and development project loans. The council may make
a research and development project loan only if it
determines that the proposed project substantially cdmplies
with the criteria and goals set forth in (secticns 1 and 4]}
and further determines that the project:

(1) has the potential to diversify or add value to the
state's agricultural economy;

(2) demonstrates a clear path to commercial

develcpment of the research results within the state;
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{3} involves university system research participation,
if appropriate;

(4) emplaoys or otherwise takes advantage of existing
research and development strengths within the state's
university and private research establishment;

{5) involves a realistic and achievable research
project design;

(6) dJevelops or employs innovative agricultural
products or processes; and

{7) is located within the state.

NEW SECTION. Section 6. agricultural development

project loan agreement -- contents —— council decisions
final. {1) If the council determines that an agricultural
development project meeks the criteria established in the
act and has complied with the applicable procedures and
review processes established by the council, the council may
enter into an agricultural development project Iloan
agreement with the company and authorize the disbursement of
funds to the company.

{2} The loan agreement, at a minimum, must contain the
following provisions:

(a) the project budget;

{(b) the financing, macrketing, and production

milestones for the project that describe project tasks to be

achieved at designated times in each area;
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(c) the reporting requirements, inciuding but aot
limited to:

(i} financial statements tc be submitted on at least
an annual basis as determined by the council:

{ii) quarterly commercialization progress reports;

{iii) annual reports; and

{iv) reports on any significant project transactions;

(d} the disbursement schedule for thé loan;

{e}) the payback to the council;

{f) the causes for loan revocation, suspension, or
termination; and

(g) the intellectual property provisions.

{3) All decisions of the council are final and are not
subject to the contested casé provisions of Title 2, chapter

4.

NEW SECTION. Section 7. Seed capital project loan
agreement —— specific lcan requirements —- payback. (1} 1In
addition to the 1oan requirements of [section 6}, a seed
capital project loan must be structured as contracted debt,
including but not limited to the follewing terms:

fa) an interest rate set at a level that provides for
a return to the councii, from paybacks by all of its
portfolic companies, an amount at least egqual to the
principal amcunt of the loan and that providés for i nmarket

rate of return when considering the overall benefit to the
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state derived from the projects;

(b) a provision in the note that may defer debt
service wuntil maturity of the note, the term of which may
not exceed 8 years;

(c) a loan amount that may not exceed $50,000 in any
one round of financing. Successive rounds of financing in
which the council participates for any one company may not
occur within a %-month period. The tctal amount that may be
loaned to any one company may not exceed $150,000.

{d) a provision that the note becomes due in full upon
dissolution or liguidation of the company;

(e) a provision that the company will provide the
lender with a second priority security interest in all of
the equipment used in the company's bkusiness, accounts
receivable, and inventory to secure repayment of the loan;

(f) a provision that the priority security interest in
the company's assets referred to in subsection (1)(e) will
be evidenced by appropriate forms required to secure the
assets as provided in Title 30, chapter 9.

(2) 1In addition to the provisions in [section 6] and
subsection (1) of this section, a gseed capital project loan
agreement may provide for any of the following:

{a) a convertible debenture;

{b) a warrant held by the council; or

{c) a warrant held by a third party fcr the benefit of
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the council.

NEW SECTION. Section B. Research  and development
project loan agreement -- sSpecific loan reguirements —-—

payback. In addition to the loan requirements of [section
6], a tresearch and development project lean agreement must
be structured as contracted debt, including but not limited
to the following terms:

(1} The agreement must include provisions calling for
a payback of two times the original loan amount, paid as a
percentage of the income stream derived f[rom the sale or
ather commercialization of products or processes developed
with the council's financing. This percentage rate may not
exceed 5%.

(2) The payback for an agriculrural technology
transfer and assistance project loan may be made pursuant to
subsection (1) or may be realized in terms of indirect
benefits related to the goals and criteria ¢of the act. No
mere than 10% of the council's funds designated for research
and development in any one fiscal year may be used for
agricultural technology transfer and assistance loans.

NEW SECTION. Section 9. Rulemaking. The council shall
adopt rules necessary to implement the provisions af this
chapter, including but not limited to rules:

(1) governing the conduct of council business;

{2) establishing application procedures that, at a
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minimum, require the submittal of an executive summary for
an  agricultural development project loan, a business plan
for a seed capital project loan, a research and development
project proposal for a research and development project
loan, and other documents necessary tc meet the criteria
established in the act;

(3) establishing procedures to be followed by the
council imn its review process prior ko making an
agricultural development project loan;

(4) establishing postdisbursement activities that
describe the ongoing involvement or follow-along management
of the council that may be regquired in an agricultural
development project loan agreement.

Section 10. section 90-9-103, MCA, is amended to read:

"90-9-103. Definitions. As used in this chapter, the
following definitions apply:

(1) "Act" means the Montana Growth Through Agriculture

Act.

t¥¥(2) "Agricultural business" means an enterprise

engaged in the production, processing, marketing,
distribution, or exporting of agricultural products. The
term includes any related business the primary Cfunction of
which is providing goods or services to sach an agricultural
enterprise.

{3) "Agricultural development project” means either a
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seed capital or research and development project designed to

discover, develop, transfer, use, or commercialize existing

or new agricultural products or processes in__order to

strengthen and enhance agricultural economic development in

the state.

{4} "Agricultural development project loan agqreement"

or “"lpan" means an _agreement entered into between the

council and the loan recipient of a seed capital project

loan or a research and development project loan that:

{a) creates a debt relationship between the parties;

(b} provides for a financial return to the council;

{c) provides economic development potential to the

state; and

(d) contains various provisions and terms as required

by the act.
(5} "Company" means a4 __ natural _ person, firm,
partnership, corporation, association, or other entity

authorized to conduct business in the state.

(6} "Convertible debenture"  means a debenture

convertible _into stock under certain conditions by an

ingividual or company, but not by the cuuncil.

+2¥{7) “Council” means the Montana agriculture

development council established in 2-15-1817.

(B) "Debenture" or "note"  means a _writing _or
certificate issued as evidence of debt.
~12- HB 658
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{9) "Department” means the department of ecommerce

AGRICULTURE established in 2-15-188%+ 2-15-3001.

{10) "Expansion capital project" means an agricultural

technology development project wundertaken to enable an

individual or a company to expand its manufacturing and

marketing activities in order to move its agricultural

products or services into new markets or to expand existing

markets.

(11) "Innovative aqricultural technology" means the

involvement of an agricultural product or process that

embocdies the use of implements, machinery, eguipment,

chemical formulations, resources, materials, methods, or

other items in a manner that departs £from previous

commercial developments, practices, or applications.

fﬂiglzl-"lnvestment“ means an award of money, with or
without repayment requirements, for the purposes provided

Eor in ehis-echapter 90-9-302 and 90-9-401.

{13) "Matching funds" means the funds received in cash

by the agricultural development project loan recipient from

nonstate appropriated sgurces and contributed by the 1loan

recipient to the project in an amount that is at least equal

to the funds loaned to the recipient by the council for use

in the agricultural development project.

{14) "pPortfolic company"” means a startup or expansion

stage company that has received a seed capital project loan
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from the ccuncil.

(15) "Private sector” means _any entity or _individual,

not principally a part of or associated with a governmental

unit, that is associated with or involved in commercial

activity.

(16) "Research and development project" means an

agricultural development project that falls into the

category of applied technology research or agricultural

technology transfer and assistance.

(17) "Research and development project loan" means an

agricultural development project loan agreement entered into

between the council and a loan recipient for a research and

development project.

{18) "Seed capital project” means a startup or

expansion capital project.

{19} "Seed capital project loan” means an agricultural

development project loan entered intoc between the council

and a loan recipient for a seed capital project.

{20) "State”" means the state of Montana.

(21) "Technology transfer and assistance project” means

an agricultural develcpment project thar:

(a) transfers technology research from the laboratory

to the marketplace; or

{(b) provides better access and exposure to business

development assistance or informatior for researchers or
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early-stage agricultural businesses that commercialize

agricultural technology products.

{22) "Warcant” means an instrument issued by a

corporation giving a holder other than the council the right

to purchase stock of a corporation at a fixed price, either

for a limited time or perpetually.”

Section 11. Section 90-9-202, MCA, is amended to read:

"90-9-202, Powers and duties of the council. The
council shall:

(1) establish policies and priorities to enhance the
future develcpment of agriculture in Montana;

{2) make investments or loans in agricultural
development projects that have a short- or long-term ability
to stimulate agriculture development and diversification in
Montana, including but not limited to:

ta) seed capital awarda loans for development and
commercialization of new products and processes;

{b] agricultural business incubators:

(c) foreign and

domestic market development

activities;

(d} applied technological research; and

{e) agricultural technology assistance and transfer;
and

(31} accept grants or receive devises of money or

property for wuse in making the investments deseribed-in or
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loans authorized by this chaptery.

t+4y--adept-ruies-neceasary-to-impiement—the-—-provisions
ef-this-chaptery-inciuding-but-noet-iimited-to-ruteas

ta}--governing-the-conduct-of-¢ouncii-business;

thi--—estabiishing--matching--fund-requirements—for-seed
capital-tavestment-programs;

tey--estabtishing--—-criteria---for--~determining----the
eligibility-of-prejects-and-programs-for-investmentsr-and

tdy--estabiishing—-methods--of--committing—funds;-types
and-amounts-of -fees; -return-on--inveatments;--and--typea--of
investments-to-be-madez"”

Section 12. section 50-9-301, MCA, is amended ro read:

“99-9-301. Agriculture seed capital account -
matching Funds ---preference. (1) There 1is an agriculture
seed capital account administered by the council.

(2} The council may tavest lcan money from the
agriculture seed capital account to support research
relating to innovative organizational improvements in
agricultural businesses and to the commercialization and
marketing of new agricultural products or agricultural
production processes.

t3)--Inveatmenta-from-the-aeccount-must-he-matched-by-at
teast-an-equal-amount-raised-by-the-appitcant--from--seurces
that-are-net-scate-appropriateds

t4)--Freference-muat-be-given-to-appiications—thats
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tat-—can--be-reasonably-expected-to-provide-an-econemie
return-co-the-applicant-within-a-reasonabie-time;
tbj--demonatrate-a~potentiat-commercial-vatue-to-—-other
entreprenecra-in-Mentanas
ted--require-—such-a-qrant-to-chbtain-additional-private
capitats N
td3y--involve-processing-er-adding-vatue-te-agricutcurat
commodities-produced-in-Mentanar-or
tey--provide—jobs-that-wili-be-substantiatty fitied-——by

current-Montana-residenta:

{3) The council may not make a loan to an agricultural

development project for which the matching funds have not

been received. Matching funds are required prior to any

expenditure of state funds for research and development or

seed capital projects. The council may accept as matching

funds those funds received by the loan recipient within 1

year prior to the execution of the loan agreement.”

Section 13. section 90-9-302, MCA, is amended to read:

“90-9-302. Agricultural business incubator program ——
criteria -- limitatioms. (1) There is an agricultural
business incubator program account in the state special
revenue fund, The council may invest from the account an
amount not to exceed $100,000 each in each agricultural
business ineubatsrs incubator, The ineubaters incubator must

operate as a self-fipancing business development entities
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entity, providing such services as traiming, management
consultation, accounting, and office space, if necessary, to
eligible

agricultural businesses. Such

Eligible
agricultural businesses may include but are not limited to

marketing cooperatives and associations.

{2) Iovestments under this section must be awarded by
the council, based wupon its review of the following
criteria:

{a} the potential ability of the applicant to be
financially selt-sufficient;

(b) identification of businesses or industries
targeted for development assistance;

(¢) community support for the incubator proqram;.and

(d) a plan to address business development needs of

specific user groups, such-as including but not limited to

displaced farmers.

{3) Investments may be made only 1in agricultural
business incubatars that are located in different geoagraphic
areas of the state and that are not located in a
municipality with a populaticn in excess of 15,000 people.
The municipality or community in which the incubatoc is
located must provide funding or contributions ef-a-vaine--at
teast-—three--times--the-amount-af-the-investment—under—ehis

section on at least a dollar-to-dollar basis. Contributions

by applicants may include land, buildings, or professional
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services.”

Section 14. section 90-9-306, MCA, is amended to read:

"90-9-306. Appropriation authority and funding --
prohibited investments. (1) The council has authority to
accept and expend all funds received by it as grants,
donations, or other private or public income, including
amounts repaid as principal and interest on investments made
by the council. These funds are statutorily appropriated to
the council as provided in 17-7-502,

t2¥--Ne-tnvesement-may-be-made-in--prejecta--for--which
ratehing--funds-or-participation-of-financtat-intermediaries
ta-required-untit-such-funda-have-bheen-committeds

£31(2) Council members may not personally apply for or
receive council tnvestment funds. If an organization with
which a member is affiliated applies for council funds, the
member must disclose the nature of the affiliation and may
not participate in the decision of the council regarding the
application.”

Section 15. Section 90-9-307, MCA, is amended to read:

*"90-9-307. Accountability. [$3: The council shall
develop independent review and audit procedures to ensure
that investments and 1loans made by it are used for the
purposes identified in its investment and loan agreements.

t23--Fhe-—councilia--invearment-agreements-must-contain

provistons-conaidered-neceasary-by-the-ecouncii-to-ensnre-the
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proper—inapection-and-review-of-projects;-the-atrainment--of
project--goaisy~~and--the--matntenance-of -adequate-financial
records-by-recipienta-of-counectl-fundss"

Section 16. Ssection 90-9-401, MCA, is amended to read:

"90-9-401. Agricultural marketing enhancement. The
council shall assist in identification and development of
new domestic and foreign markets for Montana agricultural
products. The council shall:

{1) piace assist in placing one full-time professional

marketing person in Japan or _another Pacific Rim country to

develop export marketing opportunities in the Pacific
region;

(2) provide assistance for appropriate trade missions
of Montana producers, processors, oOr distributors of
agricultural products on a cost-share basis; and

{3) assist in other appropriate means of enhancing
domestic markets for Montana agricultural products.”

MEW SECTION. Section 17. Extension of authority. Any
existing authority tc make rules on the subject of the
provisions of [this act] is extended toc the provisions of

[this act].

NEW SECTION. Section 18. codification instruction.
(1) [Sections 1 through B8] are intended to be codified as an
integral part of Title 90, chapter 9, part 3, and the

provisions of Title 90, chapter 9, part 13, apply to
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[sections 1 through 8].

(2) [Section 9] is intended to be codified as an
integral part of Title 90, chapter 9, part 2, and the
provisions of Title 90, chapter %, part 2, apply to [section
3).

NEW SECTION. Section 19. sSeverability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. 1If a part of [(this
act] is invalid in one or more of its applications, the part
remains in effect in all valid applications that are

severable from the invalid applications.

NEW SECTION. Section 20. Effective date. [This act]
is effective on passage and approval.

-End-
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SENATE STANDING COMMITTEE REPORT
tlarch 3, 1989

HR. PRESIDENT:
We, <vour committee on Agricuiture, Livestoack, and Irrigation,

having had under consideration HB 658 (thirc reading copy -- blue),

respactfully report =hat HB 658 be amended and as so amended be

soncurred in;

Sponsor: 3wysgood (Jergeson)

Strike: “"lender”
Insert: "council”

1. Page 3, _-ine .3.

AND A5 AMENDED BE CONCURRED IN

Signed:

omas A. Beck, Chairman

SENATE
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HOUSE BILL MO, 658

INTRODUCED BY SWYSGOOD
A BILL FOR AN ACT ENTITLED: "AN ACT TO ESTABLISH AN
AGRICULTURAL DEVELOPMENT LOAN PROGRAM CONSISTING OF SEED
CAPITAL AND RESEARCH AND DEVELOPMENT PROJECTS: TO ESTABLISH
PRIORITIES AND GENERAL CRITERIA UNDERLYING THE LOAN PROGRAM;
TO ESTABLISH GOALS AND SPECIFIC CRITERIA FOR SEED CAPITAL
AND RESEARCH AND DEVELOPMENT PROJECT LOANS; TO ESTABLISH THE
REQUIREMENTS AND PAYBACK PROVISIONS OF SEED CAPITAL AND
RESEARCH AND DEVELOPMENT PROJECT LOAN AGREEMENTS; TO PROVIDE
FOR PAYBACK; TO PROVIDE RULEMAKING AUTHORITY FOR THE
AGRICULTURE DEVELOPMENT COUNCIL; AMENDING SECTIONS 90-9-103,
90-9-202, 90-9-301, 90-9-302, 90-9-306, 90-9-307, AND
90-9-401, HCA} AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.*

STATEMENT OF INTENT
A statement of intent is required for this bill because
[section 9] grants rulemaking authority to the Montana
agriculture devglopment council to implement the
agricultural development project loan pregram.
It is the legislature's intent that the council adopt
rules:

(1) governing the conduct of council business;

{2) establishing application procedures that, at a
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minimum, require the submittal of an executive summary for
an agricultural development project ioan, a business plan
for a seed capital project loan, a research and development
project proposal for a research and development project
loan, and other documents necessary to meet the criteria
established in the act:

{3) establishing procedures to be followed by the
council in its review process prior to making an
agricultural development project loan;

(4) establishing postdisbursement activities that
describe the ongoing involvement or follow-along management
of the council that may be required in an agricultural

development project loan agreement.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. General criteria underlying
agricultural development project loans. The council may make
an agricultural development project loan only upon a
favorable determination that the proposed agricultural
development project:

{1y is consistent with the findings and purposes of
the act because it incorpeorates innovative agricultural
technology;

{2) has prospects for collaboration between the public

and private sectors of the state's econamy;
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{2) has prespects for achieving commercial success and
for creating new jobs in the state;

{4) has potential for commercial success related to
the specific product, process, or business development
methodology proposed:

(S) can provide matching funds;

{6) has potential to benefit existing agricultural
business;

(7) can be reasonably expected to provide an economic
return within a reascnable period of time;

(8) involves processing or adding value to
agricultural products produced in the state; and

{(9) has a management structure that allows ongoing
postdisbursement involvement by the council.

NEW SECTION. Section 2. Seed capital preojects --
program goals. (1) The council may make a seed capital
project lcan to a seed capital project if it determines that
the project meets the loan criteria established in [sections
1 and 3] and further determines that the project meets the
goals established in subsection (2) and involves development
and commercialization of innovative agricultural products or
processes.

(2) The goals of this program are:

fa) to assist in the development of innovative

technology in the state by providing a source of capital to
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the agricultural-based sector of the state's economy;

{b) to provide financing and follow-along management
support for agricultural businesses in the state that are
attempting to develop agricultural products or processes
based on innovative technclogies; and

{c) to provide a liaison between agricultural
businesses in the state and investors in an effort to
enhance the pool of capital available to agricultural

busines=ses in the state.

NEW SECTION., Section 3. Specific criteria for seed
capital project loans. The ccuncil may make a seed capital
project loan only if it determines that the proposed project
complies with the criteria and goals set forth in [sections
1 and 2] and further determines that:

(1) the project develops or employs innovative
agricultural products or processes that promise a
significant competitive advantage;

(2) the project requires financing that 1is not
available from conventional lending sources;

(3) the project provides an opportunity to preserve
the principal of the loan amount and to earn a monetary
return;

(4} the company is located or preparing to locate
within the state;

{5) the project demonstrates a capacity to diversify
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or add value to the state's agricultural businesses:

(6) the company's management team possesses sufficient
agricultural business experience;

(7} the company has potential for creating and
retaining jobs and stimulating tax revenue growth in the
state;

(8) the company's agricultural product or process is
targeted for a commercial market;

(9) the company's product or process is of sufficient
guality to significantly impact the target market; and

{10) if applicable, the company's business plan is
designed to provide financing, marketing, and production
milestones to accomplish the proposed commercialization.

NEW SECTION. Section 4. Research and development
project -- program goals. (1) The council may make a
research and development project loan if it determines that
the project meets the loan criteria established in [sections
1 and 5] and further determines that the project meets the
goals established in subsection (2).

{2) The goals of this program are:

{(a) to significantly upgrade existing agricultural
research capabilities within the state's research and
develcpment institutions and corganizaticns;

(b) to provide financial support to individual

research projects that have significant potential to advance
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development of agricultural business in the state;

{(c) to facilitate the process of transferring research
from the laboratory to the commercial marketplace;

{d) to provide financial support for the development
of advanced research capabilities within the state’s
university system through the acquisition of facilities,
equipment, or personnel;

(e} to facilitate the Elow of information to
agricultural-based businesses in the state 1in order to
assist those businesses in reaching their full commercial
potential; or

{(£) to improve the information and resources available
to the state's agricultural businesses involved  in
commercialization of innovative agricultural products and

processes.

NEW SECTION. Section 5. Sspecific criteria for
research and development project loans. The council may make
a research and development project lcan only if it
determines that the proposed project substantially complies
with the criteria and goals set forth in [sections 1 and 4]
and further determines that the project:

(1) has the potential to diversify or add value to the
state's agricultural economy;

{2) demonstrates a clear path to commercial

development of the research results within the state;
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{3) involves university system research participation,
if appropriate;

(4) employs or otherwise takes advantage of existing
research and development strengths within the state's
university and private research establishment;

(5) involves a realistic and achievable research
project design;

(6) develops or employs innovative agricultural
products or processes; and

(7} 1is located within the state.

NEW SECTION. Section 6. Agricultural development
project 1loan agreement -- contents -- council decisions
final. (1) If the council determines that an agricultural
development project meets the criteria established in the
act and has complied with the applicable procedures and
review processes established by the council, the council may
enter into an agricultural development project 1loan
agreement with the company and authorize the disbursement of
funds to the company.

{2) The loan agreement, at a minimum, must contain the
following provisions:

{a) the project budget;

{b) the financing, marketing, and preduct ion
milestones for the project that describe project tasks to be

achieved at designated times in each area;
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(¢) the reporting reguirements, including but not
limited to:

(i) fimancial statements to be submitted on at least
an annual basis as determined by the council;

{ii} quarterly commercialization progress reports;

{iii) annual reports; and

(iv) reports on any significant project transactions:

(d) the disbursement schedule for the loan;

(&) the payback to the council;

(f) the causes for loan revocation, suspension, or
termination; and

{g) the intellectual property provisions.

{(3) All decisions of the council are final and are not

subject to the contested case provisions of Title 2, chapter

4.

NEW SECTION. Section 7. Seed capital project loan
agreement -- gpecific loan requirements —- payback. (1) 1In
addition to the loan requirements of {section 6], a seed
capital project loan must be structured as contracted debt,
including but not limited to the following terms:

(a) an interest rate set at a level that provides for
a return to the council, from paybacks by all of its
portfolio companies, an amount at least equal to the
principal amount of the loan and that provides for a market

rate of return when considering the overall benefit to the
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state derived from the projects;

{b} a provision in the note that may defer debt
service until maturity of the note, the term of which may
not exceed B years;

{c) a loan amcunt that may not exceed $50,000 in any
one round of financing. Successive rounds of financing in
which the council participates for any one company may not
occur within a 9-month period. The total amount that may be
loaned to any one company may not exceed $150,000.

{d} a provision that the note becomes due in full upon
dissoluticn or liguidation of the company;

{e) a provision that the company will provide the
tender COUNCIL with a second priority security interest in
all of the equipment used in the company's business,
accounts receivable, and inventory to Secure repayment of
the loan;

(f) a provision that the priority security interest in
the company's assets referred to in subsection (l)(e) will
be evidenced by appropriate forms required to secure the
assets as provided in Title 30, chapter 9.

{2) 1In addition to the provisions in [section 6] and
subsection (1) of this section, a seed capital project loan
agreement may provide for any of the following:

{a) a convertible debenture;

{b) a warrant held by the council; or
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{c) a warrant held by a third party for the benefit of

the council.

NEW SECTION. Section 8. Research and development
project loan agreement -- specific loan requirements ——
payback. In addition to the leoan requirements of [section
6}, a research and development project loan agreement must
be structured as contracted debt, including but not limited
to the following terms:

{1} The agreement must include provisions calling for
a payback of two times the original loan amount, paid as a
percentage of the income stream derived from the sale or
other commercialization of products or processes developed
with the <council's financing. This percentage rate may not
exceed 5%.

{2) The payback for an agricultural technology
transfer and assistance project loan may be made pursuant to
subsection (1) or may be realized 1in terms of indirect
benefits related to the goals and criteria of the act. WNo
more than 10% of the council's funds designated for research
and development in any one £iscal year may be used for
agricultural technology transfer and assistance loans.

NEW SECTION. Section 9. Rulemaking. The council shall
adopt rules necessary to implement the provisions of this

chapter, including but not limited to rules:

(1) governing the conduct of c¢ouncil business:
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{2) establishing application procedures that, at a
minimum, reguire the submittal of an executive summary For
an agricultural development project loan, a business plan
for a seed capital project loan, a research and development
project proposal for a research and development project
loan, and other documents necessary to meet the criteria
established in the act;

(3) establishing procedures to be followed by the
council in its review process prior to making an
agricultural development praject laan;

{4) establishing postdisbursement activities that
describe the ongoing involvement or follow—aloné management
of the council that may be required in an agricultural
development project lecan agreement.

Section 10, section 90-3-103, MCA, is amended to read:

"90-9-103. Definitions. As used in this chapter, the
following definitions apply:

{l) "Act” means the Montana Growth Through agriculture

Act.

t33¥{2) "Agricultural business" means an enterprise
engaged in the production, processing, marketing,
distribution, or exporting of agricultural products. The
term includes any related business the primary function of
which is providing goods or services to such an agricultural

enterprise.
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{3) "Agricultural development project” means either a

seed capital or research and development project designed to

discover, develop, transfer, use, or commercialize existing

or new agricultural products or processes in order to

strengthen and enhance agricultural economic development in

the state.

(4) “Agricultural development project loan agreement™

or "loan” means an agreement entered into between the

council and the loan recipient of a seed capital project

loan or a research and develcpment project loan that:

(a) creates a debt relationship between the parties;

{b) provides for a financial return to the council;

{c) provides economic development potential to the

state; and

{d) contains various provisions and terms as reguired

by the act.

t5) "Company" means a natural person, firm,

partnership, corporation, association, or other entity

authorized to conduct business in the state.

{6) "Convertible debenture" means a debenture

convertible into stock under certain conditions by an

individual or company, but net by the council.

t+2¥(7?} “"Council" means the Montana agriculture
development council established in 2-15-1817,

(8) "Debenture® or "note" means a writing or
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certificate issued as evidence of debt.

(9) “Department" means the department of commerce

AGRICULTURE established in 2-3¥5-388% 2-15-3001.

{10) "Expansion capital project" means an agricultural

technology development project undertaken to enable an

individual or a company to expand its manufacturing and

marketing activities in order to move its agricultural

products or services into new markets or to expand existing

markets.

(1l1) “"Innovative agricultural technology" means the

involvement of an agricultural product or process that

embodies the use of implements, machinery, equipment,

chemical formulaticns, rescurces, materials, methods, or

other items in a manner that departs from previous

commercial developments, practices, or applications.

+33(12) "Investment" means an award of money, with or
without repayment requirements, for the purposes provided

for in this-chapter 90-9-302 and 90-9-401.

{13) "Matching funds" means the funds received in cash

by the agricultural development project loan recipient from

nonstate appropriated sources and contributed by the loan

recipient to the project in an amount that is at least eqgual

to the funds lcaned to the recipient by the council for use

in the agricultural development project.

{14) "Portfolio company” means a startup or expansion

-13- HB 658

11
12
i3
14
15
16
17
18
19
20
21
22
23
24

25

HB 0658/03

stage company that has received a seed capital project loan

from the council.

(15} "Private sector® means any entity or individual,

not principally a part of or associated with a governmental

unit, that is associated with or involved in commercial

activity.

{16) “"Research and development project"” means an

agricultural development project that falls into the

category of applied technology tresearch or agricultural

technology transfer and assistance.

(17) "Research and development project lcan" means an

agricultural development project loan agreement entered into

between the council and a loan recipient for a research and

development project.

(18) "Seed capital project” means a startup or

expansion capital project.

{19) “Seed capital project loan® means an agricultural

development project loan entered into between the council

and a loan recipient for a seed capital project.

(20) "State" means the state of Mecntana.

{21) "Technology transfer and assistance project" means

an agricultural development project that:

(a) transfers technology research from the laboratory

to the marketplace; or

{b) provides better access and exposure to business

—-14- HB 658
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development assistance or information for researchers or

early-stage agricuyltural businesses that commercialize

agricultural technoclogy products.

{22) "Warrant" neans an instrument issued by a

corporation giving a holder other than the council the right

to purchase stock of a corporation at a fixed price, either

for a limited time or perpetually."”

Section 11. section 90-9-202, MCA, is amended to read:

*90-9-202. Powers and duties of the council. The
council shall:

(1) establish policies and priorities to enhance the
future development of agriculture in Montana;

(2) make investments or loans in agricultural
development projects that have a short- or long-term ability
to stimulate agriculture development and diversification in
Montana, including but not limited to:

(a) seed capital aewards loans for development and
commercialization of new products and processes;

{b}) agricultural business incubators;

{c) foreign and domestic market development
activities;

{d] applied technological research:; and

{e} agricultural technology assistance and transfer;

and

{3) accept grants or receive devises of money or
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property for use in making the investments deseribed-in or

loans authorized by this chapters.

t4}--adept-rules-necesaary~-to-impltement-the--provisiens
ef-chis-chapter;-ineivding-but-—not-limited-to-rutesas

tay--governing-the-sanduct-of-councii-businesss

tby--estabiishing--matehing--fund-requirements-for-seed
eapital-investment-programs;

tey--astablishing—-—-criteria--—-for---determining-—---the
etigibiticy-of-projects-and-programs-for-inveatments;-and

tdy--estabiishing--methods—-of--committing-fundsy-types
and-amounts-of-fees;-return-on—-investmenta;--and--types--of
invesements-to-be-mades"

Section 12. section 90-9$-301, MCA, is amended to read:

"90~9-301. Agriculture seed capital account -—
matching funds ---preferenee. (1) There is an agriculture
seed capital account administered by the council.

(2} The council may #nvest loan money from the
agriculture seed capital account to support research
relating to innovative organizational improvements in
agricultural businesses and to the commercialization and
marketing of new agricultural products or agricultural
production processges.

t3y--investmenta-from-the-acconnt-must-be-matched-by-at
least-an-egquat-amount-raised-by-the-appticant--from--socurces

that-are-neot-state-apprepriateds
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t4)——Preference-must-be-given-to-appiteations-thaer

tay--can--be-reascnably-expected-to-provide-an-sconomic
recurn-to-the-applicant-within-a-reasenabie-timesr

tby-—demonstrate-a—potentialt-commereiai-vaine—to--other
enereprenenrs-in-Menkanar

{ey--require--such-a-grant-to-obtain-additionai-private
eapital;

tdy—-inveive-pracessing-or-adding-vatue-ta-agrieuttural
commodities-preduced-in-Montana;-or

tey--provide-jobs-that-witi-be-substantiatiy-fitted--by
eyrrent-Montana-residentss

{3) The council may not make a loan to an agricultural

development project for which the matching funds have not

been received. Matching funds are required prior te any

expenditure of state funds for research and development or

seed capital projects. The council may accept as matching

funds those funds received by the loan recipient within 1

year prior to the execution of the loan agreement.”

Section 13. Ssection 90-9-302, MCA, is amended to read:
*90-9-302. Agricultural business incubator program -
criteria -—- limitations. (1) There is an agricultural
business incubator program account in the state special
revenue fund. The council may invest from the account an
amount not to exceed $100,000 each in each agricultural

business ineubators incubator. The ineubaters incubator must
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operate as a self-financing business development entities
entity, providing such services as training, management

consultation, accounting, and office space, if necessary, to

eligible agricultural businesses., Such

Eligible
agricultural businesses may include but are not limited to
marketing cooperatives and associations.

{2) Investments under this section must be awarded by
the council, based upon 1its review of the following
criteria:

ta) the potential ability of the applicant to be
financially self-sufficient;

{b} identification of businesses or industries
targeted for development assistance;

{c) community support £or the incubator program; and

(d)y a plan to address business development needs of

specific user groups, sueh-as including but not limited to

displaced farmers.

(3) Investments may be made only in agricultural
business incubators that are located in different geographic
areas of the state and that are not located in a
municipality with a population in excess of 15,000 people.
The municipality or community in which the incubator is
located must provide funding or contributions eof-a-vaiuwe--at
imsast-—-thres—-times——the-amount-of-the-inveastment-under-this

section on at least a dollar-to-dollar basis. Contributions
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by applicants may include land, buildings, or professional

services.”

Section 14. section 90-95-306, MCA, is amended to read:

*90-9-306. Appropriation authority and funding --
prohibited investments. (1) The c¢ouncil has authority to
accept and expend all funds received by it as grants,
donations, or other private or public income, including
amounts repaid as principal and interest on investments made
by the council, These funds are statutorily appropriated to
the council as provided in 17-7-502.

t2}--Ne-investment-may-be-made-in--projects--for--which
matehing--funds-or-participation-of-financital-intermediaries
in-regquired-untii-such-funds-have-been-ecoammitted

+33(2) Council members may not personally apply for or
receive council investment funds. If an organization with
which a member ig affiliated applies for council funds, the
member must disclose the nature of the affiliation -and may
not participate in the decision of the council regarding the
application.”

Section 15. section 90-9-307, MCA, is amended to read:

"90-9-307. Accountability. +3 The council shall
develop independent review and audit procedures to ensure
that investments and loans made by it are used for the
purposes identified in its investment and loan agreements.

t2)--Fhe--councitia--investment-agreements-must-contain
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provisisns-considered-necessary-by-the-couneti-to-ensure-the
proper-inspection-and-review-of-projectsy-the-attainment——of
project--goatsa;--and--the--maitntenance-sf-adequate-£financial
recorda-by-recipients-of-councti-funds:"

Section 16. section 90-9-401, MCA, is amended to read:

"90-9-401, Agricultural marketing enhancement. The
council shall assist in identification and development of
new domestic and foreign markets for Montana agricultural

products. The council shall:

(1) pteece assist in placing one full-time professional

marketing person in Japan or another Pacific Rim country to

develop export marketing opportunities in the Pacific
region;

{(2) provide assistance for appropriate trade missions
of Montana producers, processors, or distributors of
agricultural products on & cost-share basis; and

{3) assist in other appropriate means of enhancing
domestic markets for Montana agricultural products.”

NEW SECTION. Section 17. Extension of authority. any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of

[this act].

NEW SECTION. Section 18. codification instruction.
(1) [Sections 1 through B] are intended to be ccodified as an

integral part of Title 90, chapter 9, part 3, and the
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ptovisions of Title 90, chapter 9, part 3, apply to
[sections 1 through 8].

(2) [Section 9] is intended to be c¢odified as an
integral part of Title 90, chapter 9, part 2, and the
provisions of Title 90, chapter 9, part 2, apply to [sectiocn
9].

NEW_SECTION. Section 19. Severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION. Section 20. Effective date. ([This act]
is effective on passage and approval.

-End-
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