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M BILL NO. G o5~

INTRODUCED BY
/ R A

A BILL FOR AN AC;r;;TITLED: "AN ACT TO TRANSFER THE STATE

DEBT COLLECTION SERVICE FROM THE DEPARTMENT OF REVENUE TO

THE STATE AUDITOR; AMENDING SECTIONS 17-4-103 THROUGH

17-4-108, 17-4-111, AND 39-51-3207, MCA; AND PROVIDING A
DELAYED EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
17-4-105 1is being amended to require the department of
revenue to adopt rules governing procedures to be used in
conducting a hearing relating to tax offsets for the purpose

of satisfying unpaid child support cbligations.

BE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTANA:
Section 1. Section 17-4-103, MCA, is amended to read:
*17-4-103. Collection of claims by state auditor --

department--assistanee. (1) In his discretion it is the duty

of the state auditor to examine the collection of moneys due
the state and institute suits in its name £for official
delinquencies in relation t¢ the assessment, collection, and
payment o©f the revenue and against persons who by any means

have become possessed of public money or property and failed
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to pay over or deliver the same and against debtors of the
state, of which suits the courts af the county in which the
seat of government may be located have jurisdiction, without
regard to the residence of the defendants.

(2) Whenever any person has received moneys or has
money o©or other personal property which belongs to the state
by escheat or otherwise or has been entrusted with the
collection, management, or disbursement of any moneys,
bonds, or interest accruing therefrom, belonging to or held
in trust by the state, and fails to render an account
thereof to and make settlement with the state auditor within
the time prescribed by law or, when no particular time is
specified, fails to render such account and make settlement
or who fails to pay into the state treasury any moneys
belonging to the state, upon being required so to do by the
state auditor, within 20 days after such requisition, the
state auditor must state an account with such person,
charging 25% damages and interest at the rate of 10% per
annum from the time of the failure: a copy of which account
in any suit therein is prima facie evidence of the things
therein stated; but in case the state auditor cannot for
want of information state an account, he may in any action
brought by him aver that fact and allege generally the
amount of money or other property which is due to or which

belongs to the state.

“2- INTRODUCED BILL
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{3) The department state auditor may assist in the
collection of any delinquent account owing toc any state
agency.

{4) The department state auditor is hereby authorized
to provide a collection service for the general purpose of
centralizing the c¢ollection of all debts owing to the
state."

Section 2. Section 17-4-104, MCA, is amended to read:

"17-4-104. Circumstances when department state auditor
must assist. Subject to and in accordance with rules adopted
by the department state auditor, the department state
auditor shall render assistance in the collection of
accounts owing to any state agency if all of the following
procedures have been completed to the his satisfaction ef
che-department:

(1) A state agency must make all reasonable efforts to
collect money owed to it and must determine that the money
and any interest or penalties therefor are uncollectible in
accordance with criteria for uncollectibility formulated by
that agency.

(2) Once a state agency has determined an account owed
to it wuncollectible, it shall certify toc the department
state auditor the amount of the money, interest, and
penalties, as accurately as can be determined. The

department state auditor may require submission by the
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agency ©of all relevant evidence and other information
regarding the debt and may examine the records of any other
state agency which may be pertinent in determining the
uncollectibility of the debt unless examination is
specifically prohibited by law.

(3) If the department state auditor finds that the debt
is uncollectible in accordance with the criteria for
uncollectibility of money due that state agency, the
department he shall direct the agency to write off the debt
on its accounts and transfer the debt to the-department him.

(4) Debts described in 17-4-105(4) need not be

determined uncollectible for purposes of this section,"”

Section 3. sSection 17-4-105, MCA, is amended to read:

®»17-4-105. Authority to cocllect debt -- offsets. (1)
Once a debt of a state agency has been transferred to the
department state auditor, the-department he shall have the
authority to collect ity-inectuding-the-power-to-offset-tax
refunds-due-to-individuats-againat-che-debt--transferred--by
the-—-state——agency-to-the-department-provided-the-department
may-not-exercise-this-right-of-offset-untit-the--debtor--has
firat-—-been——-notified--by--the--department--and--given--an
epportunity-for-a-hearing. The deparkment state auditor may
contract with commercial collection agencies for recovery of
debts owed the state.

(2) Upon--notification-by-the-department;-the The state

-4~
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auditor shall offset any amount due a state agency from a

person or entity against any amount, including refunds or

taxes, owing sueh the person or entity by any state agency,

provided the state auditor may not exercise this right of

offset until the debtor has first been notified by the state

auditor and been given an opportunity for a hearing. No

offsett may bhe made against any amount paid out as child

suppert collected by the department. The state auditor shall

deduct from the claim and draw his warrants for the amounts
offset in favor 'of the respective state agencies to which
due and for any balance in favor of the claimant. Whenever
insufficient to offset all amounts due state agencies, the

amount available shall be applied first to debts owed by

reason of the nonpayment of child support and then in such

manner as the state auditor, in his discretion, shall

determine.

{3) {(a) The department retains the power to offset tax

refunds due individuals against taxes owed the state

provided the dJepartment may not exercise this right of

offset until the taxpayer has been notified by the

department and been given the opportunity to request a

review.

(b) Within 30 days following mailing of notificaticn,

the taxpayer may request a review of the asserted liability.

If a review is requested, the department shall conduct an
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informal review conference, which is not subject to the

contested case procedures of the Montana Administrative

Procedure Act.

(c) Appeal from the decision of the department after

the review conference may be taken to the state tax appeal

board.

(d) A taxpayer is not entitled to a review conference

for a tax offset if the tax liability has been the subject

matter of any proceeding conducted for the purpose of

determining its wvalidity and any decision made as a result

of that proceeding has become final.

{4) {(a) A debt resultfring from or relating to a child

support cbligation owed to the department or being collected

by the department on behalf of any person or agency may be

offset by the state auditor if:

{i) the debt is being enforced or collected by the

department under Title IV-D of the Social Security Act;

{(ii) the debt is for repayment of child support payments

retained contrary to the assignment at 53-2-613; or

(iii) the debt is for costs of fees under any contract,

judgment, or administrative order entered in the c¢ourse of

child support enforcement by the department.

(b) The debt need not be determined to be uncollectible

as_ provided for in 17-4-104 before being transferred to the

state auditor for offset, The debt must have accrued through

_6-
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written contract, court judgment, or administrative order.

{c}) Within 30 days following the notification proviged

in subsection (2), the person owing a debt described in

subsection (4}(a) may request a hearing. The hearing must be

conducted by teleconferencing methods and is subject to the

provisions of the Montana Administrative Procedure Act. The

department shall adopt rules necessary to determine the

hearing procedures.

+3¥{5) If, in the discretion of the state auditor, the
person or entity refuses or neglects to file his claim
within a reasonable time, the head of the state agency owing
the amount shall file the claim on behalf of such person or
entity; if approved by the department of administration, it
shall have the same force and effect as though filed by such
person or entity. The amount due any person or entity from
the state or any agency thereof is the net amount otherwise
owing such person or entity after any offset as in this
section provided.

t4y--Fhe---department——-may--eatabitash-~and--maintain--a
procedure-to-offset-againat-a-debtorta-income-tax-refund-any
debt-which-is-assigned-to-the-state-pursuant-te-53-2-613--eor
which-~the--department-is-attempting-to-eceiiect-on-behalf-of
an-individual-who-has-appitited-for--service--under--46-5-2835
Sueh--debt-must-have-accrued-through-written-contracty-court

judgment;-or-administrative-order-and-be-in-the--form--of--a

_"'_

10
11
12
13
14
15
16
17
i8
19
20
21
22
23
24

25

LC 1007/01

tiquidated--sum—-due--and-~owing--for-the-asupport-of-a-minor
chitads"

Section 4. Section 17-4-106, MCA, is amended to read:

"17-4-106. Agency owed debt to receive all moneys
collected. All moneys collected by the department state
auditor on debts transferred to it by the various state
agencies shall be deposited to the account or fund of the
agency to which the debt was originally owing.”

Section 5. sSection 17-4-107, MCA, is amended to read:

»17-4-107. Write-off procedures. (1) The department--of
revenue state auditor may establish procedures for canceling
and writing off accounts receivable carried on the books of
the various state agencies which have been transferred to
the-department-of-revenne him pursuant to 17-4-104 and which
are uncollectible or the continued pursuance of the
collection thereof would cost the state more than the amount
collected. Such procedures shall be established in
accordance with subsection (2),

(2) The department of administration may establish
procedures for canceling and writing off accounts receivable
carried on the books of various state agencies which are
uncollectible or the continued pursuance of the collection
would cost the state more than the amount collected. Such
procedures shall include the reporting of any canceling angd

writing off of accounts receivable to the next session of

—B__
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the legislature.™

Section 8. section 17-4-108, MCA, is amended to read:
“17-4-108. Circumstances under which previously
written-off debt may be collected. If a debt previously
written off under 17-4-167(1) subsequently becomes
collectible, the department state auditor shall proceed to
collect the money due pursuant to 17-4-105(1) and 17-4-106."

Section 7. section 17-4-111, MCA, is amended to read:

"17-4-111. Right of hearing to aggrieved persons. Any
person aggrieved from a decision or an action taken under
this part shall have the right to present his grievances in

the same manner as provided by *aw 17-4-105(3) and subject

to the contested case procedures of the Montana

Administrative Procedure Act for taxpayer appeals.”

Section B. Section 39-51-3207, MCA, is amended to read:

*39-51-3207. Aunthority to determine uncollectibility of
debts -— transfer of debts for collection -- 1liability for
payment of fees and costs of collection. (1) After making
all reasonable efforts to collect unpaid contributions,
assessments under 39-51-404(4), and penalties and interest
thereon, or overpaid benefits under 39-51-3206 and interest
thereon, the department may determine a debt to be
uncollectible. Upon determining that a debt is
uncollectible, the department may transfer the debt to the

department-—-of~—revenue state auditor for collection as
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provided in 17-4-104.

(2) Subject to approval by the department, reasonable
fees or costs of collection incurred by the department-—-of
revenue state auditor may be added to the amount of the
debt, including added fees or costs, The debtor is 1liable
fer repayment of the amount of the debt plus fees or costs
added pursuant to this subsection. All money collected must
be returned to the department to be applied to the debt,
except that all fees or costs collected must be retained by
the department--of--revenue state auditor. If less than the
full amount of the debt is collected, the department——of
revenne state auditor shall retain only a proportionate
share of the collection fees or costs.”

NEW SECTION. Section 9. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of
[this act].

NEW SECTION. Section 10. Effective date. [This act] is

effective January 1, 15850,

~End-

_lo_



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB605, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:
An act to transfer the state debt collection service from the Department of Revenue to the State Auditor; amending

Sections 17-4-103 through 17-4-108, 17-4-111, and 39-51-3207, MCA; and providing a delayed effective date.
ASSUMPTIONS: .

1. Effective January 1, 1990.
2. Bad debt collections for FY88 were $620,000.
3. The State Auditor's Office estimates collecticns of $350,000 in FY90 and $700,000 in FY91.
4. Bad debt collections will be distributed to accounts within the agencies to which the debts are owed.
5. Three FTE, personal service and operating expense authority will be transferred from the Department of
Revenue to the State Auditor's Office.
6. The State Auditor's Cffice will require an additional 2 FTE grade 7 positions to implement the provisions of
this bill.
7. There will be one time expenses of moving staff from the Department of Revenue, and office equipment. Rent
expenses will increase with the addition of 5 FTE. .
FISCAL IMPACT: FY90 FYS0
Department of Revenue Current Proposed Current Proposed
Revenues: Law Law Difference Law Law Difference
Bad Debt Collection $620,000 $310,000 ($ 310,000) $620,000 $ -0- ($ 620,000)
Expenditures:
FTE 3.0 1.5 (1.5) 3.0 -0- (3.0)
Personal Services $ 71,472 $ 35,736 ($ 35,736) $ 71,471 $ -0- (5 71,471)
Operating Expenses 5,000 2,500 ( 2,500) 5,000 -0- { 5,000)
TOTAL $ 76,472 $ 38,236 ($ 38,236) $ 76,471 $ -0- ($ 76,471)

Funding: General Fund

State Auditor's Office

Revenue: '
Bad Debt Collections$ -0- $350,000 $ 350,000 $ -0- $700,000 $ 700,000
Expenditures:
FTE -0- 2.5 2.5 -0- 5.0 5.0
Personal Services 3 -0- $ 50,742 $ 50,742 $ -0- $103,418 $ 103,418
Operating Expenses -0- 7,559 7,559 -0- 13,900 13,900
Equipment -0- 5,267 5,267 -0- 500 500
TOTAL $ -0- $ 63,568 $ 63,568 $ -0- $117,818 $ 117,818

Funding: General Fund

DATE 2//5/ 4 %M - patE 2/ 89

EDWARD J. GRADY, PRIMARY SPONSOR

OFFICE OF BUDGET/AND PROGRAM PLANNING
Fiscal Note for HB6(05, as introduced

HB 605
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APPROVED BY COMMITTEE
ON TAXATION
HOUSE BILL NG. 605
INTRODUCED BY GRADY, BENGTSON, GIACOMETTO, RAPP-SVRCEK,

HAYNE, RASMUSSEN

A BILL FOR AN ACT ENTITLED: "AN ACT TO TRANSFER THE STATE
DEBT COLLECTION SERVICE FROM THE DEPARTMENT OF REVENUE TO

THE STATE AUDITOR; CLARIFYING THE DEPARTMENT OF REVENUE'S

PROCEDURES REGARDING TAX OQOFFSETS; AMENDING SECTIONS 17-4-~103

THROUGH 17-4-108, 17-4-111, AND 39-51-3207, MCh; AND

PROVIDING A DELAYED EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent ls required for this bill because
17-4-105 is being amended to require the department of
revenue to adopt rules governing procedures to be used in
conducting a hearing relating to tax offsets for the purpose

of satisfying unpaid child support obligations.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 17-4-103, MCA, is amended to read:
"17-4-103. Collection of claims by state auditor —-

deparement-assistance. (1) In his discretion it is the duty

of the state auditor to examine the collection of moneys due
the state and institute suits in 1its name for official

delinquencies in relation to the assessment, collection, and
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payment of the revenue and against persons who by any means
have become possessed of public money or property and failed
to pay over or deliver the same and against debtors of the
state, of which suits the courts of the county in which the
seat of government may be located have jurisdiction, without
regard to the residence of the defendants.

(2) Whenever any person has received moneys or has
money or other personal property which belongs to the state
by escheat or otherwise or has been entrusted with the
collection, management, or disbursement of any moneys,
beonds, or interest accruing therefrom, belenging to or held
in trust by the state, and £fails to render an account
thereof to and make settlement with the state auditor within
the time prescribed by law or, when no particular time is
specified, fails to render such account and make settlement
or who fails to pay into the state treasury any moneys
belonging to the state, upon being required s¢ to do by the
state auditor, within 20 days after such requisition, the
state auditor must state an account with such person,
charging 25% damages and interest at the rate of 10% per
annum from the time of the failure; a copy of which account
in any suit therein is prima facie evidence of the things
therein stated; but in case the state auditor cannot for
want of information state an acccunt, he may in any action

brought by him aver that fact and allege generally the

-2~ HB 605
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amount of money or other property which is due to or which
belongs to the state.

(3) The department state aguditor may assist in the
collection of any delinguent account owing to any state
agency.

(4) The department state auditor is hereby authorized
to provide a collection service for the general purpose of
centralizing the collection of all debts owing to the

state.,"

Section 2. section 17-4-104, MCA, is amended to read:

*17-4-104. Circumstances when department state auditor
must assist. Subject to and in accordance with rules adopted
by the department state auditor, the department state
auditor shall render assistance in the c¢ollection of
accounts owing to any state agency if all of the following
procedures have been completed to the his satisfaction of
the-department:

(1) A state agency must make all reascnable efforts to
collect money owed to it and must determine that the money
and any interest or penalties therefor are uncollectible in
accordance with criteria for uncollectibility formulated by
that agency.

{2) Once a state agency has determined an account owed
to it uncollectible, it shall certify to the department

state auditor the amount of the money, interest, and
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penalties, as accurately as can be determined. The
department state auditor may require submission by the
agency of all relevant evidence and other information
regarding the debt and may examine the records of any other
state agency which may be pertinent in determining the
uncollectibility of the debt unless examination is
specifically prohibited by law.

{3) If the department state auditor finds that the
debt is uncollectible in accordance with the criteria for
uncollectibility cof money due that state agency, the
department he shall direct the agency to write off tne debt
on its accounts and transfer the debt to the-department him.

(4) Debts described in 17-4-105{4) need not be

determined uncollectible for purposes of this section.”

Section 3. Ssection 17-4-105, MCA, is amended to read:

"17-4-105. Authority to collect debt -- offsets. (1)
Once a debt of a state agency has been transferred to the
department state auditor, the-department he shall have the
authority to collect itz-ineluding-the-pawer-to--sffset--tax
refunds- due--te-individuala-againat-the-debt-transferred-by
the-stace-agency-to-the-deparement-provided--the--deparement
may—-—not--exereise-this-right-of-cffset-ontii-the-debtor—has
firat--been--notifired-~by--the--department--and---gitven-——an
opportunity--for-a-hearing. The department state auditor may

contract with commercial collection agencies for recovery of

_a- HB 605
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debts owed the state.
(2) Upen—notiftecation-by-rhe-departmenty—the The state
auditor shall offset any amount due a state agency from a

person or entity against any amount, including refunds or

taxes, owing sweh the person or entity by any state agency,

provided the state auditor may not exercise this right of

offset until the debtor has first been notified by the state

auditor and been given an opportunity for a hearing. No

offset may be made against any amount paid out as child

support collected by the department. The state auditor shall

deduct from the claim and draw his warrants for the amounts
offset in favor of the respective state agencies to which
due and for any balance in favar of the claimant. Whenever
insufficient to offset all amounts due state agencies, the

amount available shall be applied first to debts cwed by

reason of the nonpayment of child suppert and then in such

manner as the state auditor, 1in his discretion, shall

determine.

(3) (a) The department retains the power to offset tax

refunds due individuals against taxes owed the state

provided the department may not exercise this right of

offset until the taxpayer has been notified by the

department and been given the opportunity to reguest a

review.

(b} Within 30 days following mailing of notification,

~5- HB 605
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the taxpayer may request a review of the asserted liability,

If a review is requested, the department shall conduct an

informal review conference, which is not subject to the

contested case procedures of the Montana Administrative

Procedure Act.

(c) Appeal from the decisicn of the department after

the review conference may be taken to the state tax appeal

board.

{d) A ‘taxpayer is not entitled to a review conference

for a tax offset if the tax liability has been the subject

matter of any proceeding conducted for the purpose of

determining its validity and any decisiocn made as a rtesult

of that proceeding has become final.

(4) (a) A debt resulting from or relating to a child

support obligation owed to the department or being collected

by the department on behalf of any person or agency may be

offset by the state auditor if:

(i) the debt is being enforced or collected by the

department under Title IV~D of the Social Security Act;

(ii) the debt 1s for repayment of c¢hild support

payments retained contrary to the assignment at 53-2-613; or

{iii) the debt is for costs of fees under any contract,

judgment, or administrative order entered in the course of

child support enforcement by the department.

{b) The debt need not be determined to be

-6~ HB 605
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uncollectible as provided for in 17-4-104 before being

transferred tc the state auditor for offset. The debt must

have accrued through written contract, court judgment, or

administrative order.

{c) Within 30 days follcwing the notification provided

in subsection (2), the person owing a debt described in

subsection {4)(a) may request a hearing. The hearing must be

conducted by teleconferencing methods and is subject to the

provisions of the Montana Administrative Procedure Act. The

department shall adopt rules necessary to determine the

hearing procedures.

¢3¥{5) If, in the discretion of the state auditor, the
person or entity refuses or neglects to file his claim
within a reasonable time, the head of the state agency owing
the amount shall file the c¢laim on behalf of such person or
entity; if approved by the departwent of administration, it
shall have the same force and effect as though filed by such
person or entity. The amount due any person or entity from
the state or any agency thereof is the net amount otherwise
owing such person or entity after any offset as in this
section previded.

t4}--The--department--may--establish--and--maintain-—-a
preocedure-to-offset-against-a-debtorta-income-tax-refund-any
debt~~which-is~assigqned-to-the-atate-pursuant-to-53-2-61+3-or

which-the-department-ia-attempting-to-coriect-on--behatf--af
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an—-—-individunt-—-whe--has-appiited-for-sarvice—under-40-5-263~-
Such-debt-must-have-accrued-through-written—contraee; —cours
judgmenti--er-—admintstrative--order-and-be-in-the-form-of-a
tiquidated-sam-due-and-owing-far——the--support—-of--a—-minor
chrids"

Section 4. Section 17-4-106, MCA, is amended to read:

"17-4-106. Agency owed debt to receive all wmoneys
collected. All moneys collected by the department state
auditor on debts transferred to it by the various state
agencies shall be deposited to the account or fund of the
agency to which the debt was originally owing.”

Section 5. Ssection 17-4-107, MCA, ig amended to read:

*317-4-107., Write—off procedures. (1) The department-of
revenue state auditor may establish procedures for canceling
and writing off accounts receivable carried on the books of
the various state agencies which have been transferred to
the-department-cf-revenue him pursuant to 17-4-104 and which
are uncollectible or the continued pursuance of the
collection thereof would cost the state more than the amount
collected. Such procedures shall be established in
accordance with subsection {(2).

{2) The department of administration may establish
procedures for canceling and writing off accounts receivable
carried on the books of various state agencies which are

uncollectible or the continued pursuance of the collection
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would cost the state more than the amount collected. Such
procedures shall include the reporting of any canceling and
writing off of accounts receivable to the next session of

the legislature."”

Section 6. secticn 17-4-108, MCA, is amended to read:
*17-4-108. Circumstances under which previously
written-off debt may be collected. [f a debt previously
written off under 17-4-107(1) subsequently becomes
collectible, the department state auditor shall proceed to

collect the money due pursuant to 17-4-105(1) and 17-4-106."
Section 7. section 17-4-111, MCA, is amended te read:
"17-4-111. Right of hearing to aggrieved persons. Any

person aggrieved from a decision or an action taken under

this part shall have the right to present his grievances in

the same manner as provided by taw 17-4-105(3) and subject

to the contested case procedures of the Montana

Administrative Procedure Act for taxpayer appeals."”

Section 8. Ssection 139-51-3207, MCA, is amended to
read:

"39-51-3207. Authority to determine ancellectibility
of debts —-- transfer of debts for collection - liability
for payment of Fees and costs of collection. (1) After
making all reasonable efforts to collect unpaid

contributions, assessments under 39-51-404(4), and penalties

and interest thereon, or overpaid benefits under 39-51-3206
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and interest thereon, the department may determine a debt to
be wuncecllectible. Upon determining that a debt is
uncullectible, the department may transfer the debt to the
deparement--asf--revenge state auditor for collection as
provided in 17-4-104.

(2} Subject to approval by the department, reasonable
fees or costs of collection incurred by the department——of
revennye state auditor may be added to the amount of the
debt, including added fees or costs. The debtor is liable
for repayment of the amount of the debt plus fees or costs
added pursuant to this subsection. all money collected must
be returned to the department to be appliéd to the debt,
except that all fees or costs collected must be retained by
the department--of-~revenue state auditor. If less than the
full amount cf the debt 1is collected, the department—-of
revenue state auditor shall retain only a proportionate

share of the collection fees or costs."

NEW SECTICN. Section 9. Extension of authority. any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of
[this act].

NEW SECTION. Section 10. Effective date. [This act]

is effective January 1, 1990.

-End-
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HOUSE BILL NO. 605
INTRODUCED BY GRADY, BENGTSON, GIACOMETTCO, RAPP-SVRCEK,

HAYNE, RASMUSSEN

A BTILL FOR AN ACT ENTITLED: "AN ACT TO TRANSFER THE STATE
DEBT COLLECTION SERVICE FROM THE DEPARTMENT OF REVENUE TO

THE STATE AUDITQOR: CLARIFYING THE DEPARTMENT OF REVENUE'S

PROCEDURES REGARDING TAX OFFSETS; AMENDING SECTIONS 17-4-102

THROUGH 17-4-108, 17-4-111, AND 39-51-3207, MCA: AND

PROVIDING A DELAYED EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
17-4-105 is being amended tc require the department of
revenue to adopt rules governing procedures to be used in
conducting a hearing relating to tax offsets for the purpose

of satisfying unpaid child support obligations.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 17-4-103, MCA, is amended to read:
“17-4-103. Collection of claims by state auditor —-

department-assistance. (1) In his discretion it is the duty

of the state auditor to examine the collection of moneys due
the state and institute suits in its name for official

delinguencies in relation to the assessment, ccllection, and
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payment of the revenue and against persons who by any means
have become possessed of public money or property and failed
to pay over or deliver the same and against debtors aof the
state, of which suits the courts of the county in which the
seat of government may be located have jurisdiction, without
regard to the residence of the defendants.

{2) Whenever any person has received moneys or has
money or cther personal property which belongs to the state
by escheat or otherwise or has been entrusted with the
collection, management, or disbursement of any moneys,
bonds, or interest accruing therefrom, belonging to or held
in trust by the state, and fails to render an account
thereof to and make settlement with the state auditor within
the time prescribed by law or, when no particular time is
specified, fails to render such account and make settlement
or wheo fails to pay into the state treasury any moneys
belonging to the state, upon being required so to do by the
state auditor, within 20 days after such requisition, the
state auditor must state an account with such person,
charging 25% damages and interest at the rate of 10% per
annum from the time of the failure; a copy of which account
in any suit therein is prima facie evidence of the things
therein stated; but in case the state auditor cannot for
want of information state an account, he may in any action

brought by him aver that Ffact and allege generally the

-2- HB 605
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amount of money or other property which is due toc or which
belongs to the state.

{3) The department state auditor may assist in the
collection of any delinguent account owing to any state
agency.

(4) The department state auditor is hereby authorized
to provide a ¢ollection service for the general purpose of
centralizing the collection of all debts owing to the

state.”

Section 2. Section 17-4-104, MCA, is amended to read:

“17-4-104, Circumstances when department state auditor
must assist. Subject to and in accordance with rules adopted
by the department state auditor, the deparement state
ayditor shall render assistance in the c¢ollection of
accounts owing to any state agency if ail of the following
procedures have been completed to #he his satisfaction of
the-deparement :

{l}) A state agency must make all reasonable efforts to
collect money owed to it and must determine that the money
and any interest or penalties therefor are uncollectible in
accerdance with criteria for uncollectibility formulated by
that agency.

(2) Once a state agency has determined an account owed
to it uncellectible, it shall certify to the department

state apditor the amount of the money, interest, and
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penalties, as accurately as can be determined. The
deparement state auditor may require submission by the
agency of all relevant evidence ahd other information
regarding the debt and may examine the records of any other
state agency which may be pertinent in determining the
uncollectibility of the debt inless examination is
specifically prohibited by law.

{3} If the department state auditor finds that the
debt is uncollectible in accordance with the criteria for
uncollectibilirty of money due that state agency, &he
department he shall direct the agency to write off the debt
on its accounts and transfer the debt to the-department him.

{4) Debts described in 17-4-105{(4) need not be

determined uncollectible for purpases of this section.”

Section 3. section 17-4-105, MCA, is amended to read:

“17-4-105. Auathority to collect debt — offsets. (1)
Once a debt of a state agency has been transferred to the
deparement state auditor, the-department he shall have the
authority to collect ity-inaciuding-the-pewer-to--cffaec—-tax
refunds -due--to-individuais-againat-ethe-debt-transferred-by
the-state-ag:ncy—tu—the~dgp¢rtmane—provided--the--dgpartment
may--not--exereiase-this-right-of-offset-untii-rhe-debtor-has
firat--been--nstified--by--the--department--and---given--—-an

contract with commercial collection agencies for recovery of
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debts owed the state.
(2) Upon-netifieantion-by-rhe-department;-the The state
auditor shall offset any amount due a state agency Erom a

person ©Or entity against any amount, including refunds or

taxes, owing sueh the person or entity by any state agency,

provided the state auditor may not exercise this right of

offset until the debtor has first been notified by the state

auditor and been given an opportunity for a hearing. Neo

offset may be made against any amount paid out as child

support collected by the department. The state auditor shall

deduct from the claim and draw his warrants for the amounts
offset in favor of the respective state agencies to which
due and for any balance in favor of the claimant. Whenever
insufficient to offset all amounts due state agencies, the

amount available shall be applied first to debts owed by

reason  of the nonpayment of child support and then in such

manner as the state auditor, in his discretion, shall

determine.

{3) (a4} The department retains the power to offset tax

refunds due individuals against taxes owed the state

provided the department may not exercise this right of

ocffset until the taxpayer has been notified by the

department and been given the opportunity to request a

review.

{b) Within 30 days following mailing of notification,
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the taxpayer may request a review of the asserted liability.

If a review is reguested, the department shall wconduct an

informal review conterence, which is nol subject to the

contested case procedures of the Montana Administrative

Procedure Act.

{c) Appeal from the decision of the department after

the review conference may be taken to the state tax appeal

board.

(d) A taxpayer is not entitled tc a review conference

for a tax offset if the tax liability has been_the subject

matter of any proceeding conducted for the purpose of

determining its.validity and any decision made as a result

of that proceeding has become final.

(4) t(a) A debt resulting from or relating teo a child

support_obligation owed to the department or being collected

by the department on behalf of any person or agency may be

offset by the state auditor if:

(i) the dJdebt is being enforced or collected by the

department under Title IV-D of the Social Security Act;

{ii) the debt is for repayment of child support

payments retained contrary to the assignment at 53-2-613; or

(iii) the debt is for costs of fees under any contract,

judgment, or administrative order entered in the course of

child support enforcement by the department.

(b) The debt need not  be determined to be
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uncollectible as provided for in 17-4-104 before being

transferred to the state -auditor for offset. The debt must

‘have .accrued through written c¢ontract, court judgment, or

administrative order.

{c) Within 30 days following the notification provided

in subgection {2), the person owing a debt described in

subsection (4)(a) may reguest a hearing. The hearing must be

conducted by teleconfecrencing -metheds and is subject to the

provisions of the Montana Administrative Procedure Act. The

dgpartment shall adopt —rtules necessary to determine the

‘hegiring procedures.

t34(5) Ff, in the discretion of the state auditor, the
person or entity reéfuses or neglects to file his claim
within .a reasonable time, the head of the state agency owing
the amount shall file the claim on behalf of such person or
entity; if approved by the .department of administratien, it
shall have the same force and effect as though filed by such
person or entity. The -amount due any perscn or entity from
the state or any agency therecf 1s the net amount otherwise
owing such person or entity after any cffset as in this
section provided.

t43~-Phe-—-department--may--estabtish--and--maintain—--a

procedure-to-offaet-against-a-debtorta-income-tax-refund-any

debt--which-ts-assigned-to-the-atate-pursuant-to-53-2-613-or

which-~the-department-is-attempting-to-coitect-on--behaif--of
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an--individuat--who--has-applted-for-service-nnder-48-5-283+
Such-debt-muse-have-acerued-throngh-written-contract7--conrt
judgment;——or--sdministrative--order-and-be-in-the—form-of-a
triquidated-sum-due-and-owing-for-—the--suppert--sf--a--mines
ehiids"
Section 4. Section 17-4-106, MCA, is amended to read:
417-4-106, Agency owed debt +to receive all moneys

collected. BAll moneys collected by -‘the depactment state

auditor on debts transferred to it by the wvarious state

.agencies shall be deposited to the account or fund of .the

agency to which the debt was originally owing.”

Section 5. section 17-4-107, MCA, is amended to cead:

‘*17-4-107. Mrite-off pracedures. (1) The dapartment-of
revende state auditor may establish procedures for canceling
and writing off accounts receivable carried on the books of
the various state agencies which have been transferred ‘to
the-department-of -revenue him pursuant to 17-4-104 and which
are uncollectible or the continued pursuance of the
collection thereof would cost the state more than the amount
collected. Such procedures shall be established in
accordance with subsection (2).

{2) The department of administration may establisah
procedures for canceling and writing off accounts recelvable

carried on the books of various state agencies which .are

uncollectible or the continued pursuance of the collection
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would cost the state more than the amount collected. Such
procedures shail include the reporting of any canceling and
writing off of accounts receivable to the next session of

the legislature.”

Section 6. Section 17-4-108, MCA, is amended to read:
"17-4-108. Circumstances under which previously
written-off debt wmay be collected. If a debt previously
written of £ under 17-4-107(1) subsequently becames
collectible, the department state auditor shall proceed to

collect the money due pursuant to 17-4-105(1) and 17-4-106."
Section 7. Section 17-4-111, MCA, is amended to read:
"17-4-111. Right of hearing to aggrieved persons. Any

person aggrieved from a decision or an action taken under

this part shall have the right to present his grievances in

the same manﬁer as provided by iaw 17-4-105(3) and subject

ta the contested case procedures of the Mentana

Administrative Procedure Act for taxpayer appeals."

Section 8. Section 39-51-3207, MCA, is amended to
read:

*39-51-3207. Authority to determine uncollectibility
of debts —- transfer of debts for collection -- liability
for payment of fees and costs of collection, (1) After
making all reasonable efforts. to collect unpaid

contributions, assessments under 39-51-404(4), and penalties

ani interest thereon, or overpzid benefits under 39-51-3206
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and interest thereon, the department may determine a debt to
be uncollectible. Upon determining that a Jdebt is
uncollectible, the department may transter the debt to the
department--nf--revenne state auditor for collection as
provided in 17-4-104,

{(2) Subject to approval by the department, reasonable
fees or costs of collection incurred by the d&epartment-—-of
revenue state auditor may be added to the amount of the
debt, including added fees or costs. The debtor is liable
for repayment of the amount of the debt plus fees or costs
added pursuant to this subsection. All money collected must
be returned to the department to be applied to the debt,
except that all fees or costs collected must be retained by
the department--of--revenue state guditor, If less than the
full amount of the debt is collected, the department—-of
revenne state auditor shall retain only a proportionate

share of the collection fees or costs."

NEW SECTION. Section 9. Extension of authority. any

existing authority to make rules on the subject of the
provisions of [this aect] is extended to the provisions of

(this ack].

NEW SECTION. Section 10. Effective date. [This act}

is effective January 1, 1990.

-End-
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HOUSE BILL NO. 605
INTRODUCED BY GRADY, BENGTSON, GIACOMETTO, RAPP-SVRCEK,

HAYNE, RASMUSSEN

A BILL FOR AN ACT ENTITLED: “AN ACT TO TRANSFER THE STATE
DERT COLLECTION SERVICE FROM THE DEPARTMENT OF REVENUE TO

THE STATE AUDITOR: CLARIFYING THE DEPARTMENT OF REVENUE'S

PROCEDURES REGARDING TAX OFFSETS; AMENDING SECTIONS 17-4-101

THROUGH 17-4-108, 17-4-111, AND 19-51-3207, MCA: AND

PROVIDING A DELAYED EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
17-4-105 is beiné amended to require the department of
revenue to adopt rules governing procedures to be used in
conducting a hearing relating to tax offsets for the purpose

of satisfying unpaid child support obligations.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 17-4-103, MCA, is amended to read:
*17-4-103. Collection of <claims by state auditor --

department-assistanee, (1) In his discretion it is the duty

of the gtate auditor to examine the collection of moneys due
the state and institute suits in its name for official

delinguencies in relation to the assessment, collection, and
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payment of the revenue and against persons who by any means
have become possessed of public money or property and failed
to pay over or deliver the same and against debtors of the
state, of which suits the courts of the county in which the
seat of government may be located have jurisdiction, without
regard to the residence of the defendants.

(2) Whenever any person has received moneys or has
money ot other personal property which belongs to the state
by escheat or otherwise or has been entrusted with the
collection, management, or disbursement of any moneys,
bonds, or interest accruing therefrom, belonging to or held
in trust by the state, and fails to render an account
thereof to and make settlement with the state auditor within
the time prescribed by law or, when no particular time is
specified, fails to render such account and make settlement
or who fails to pay (into the state treasury any moneys
belonging to the state, upon being required so to do by the
state auditor, within 20 days after such requisition, the
state auditor must state an account with such person,
charging 25% damages and interest at the rate of 10% per
annum from the time of the failure: a copy of which account
in any suit therein is prima facie evidence of the things
therein gstated; but in case the state auditor cannot for
want of information state an account, he may in any action

brought by him aver that Eact and allege generally the
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REFERENCE BILL



10
1l
12
13
14
15
lé
17
18
19
20
21
22
23
24

25

HB 0605/02

amount of money or other property which is due to or which
belongs to the state.

(3} The department state auditor may assist in the
collection cf any delinguent account owing to any state
agency.

{4) The department state auditor is hereby authorized
te provide a collection service for the general purpose of
centralizing the collection of all debts owing to the
state.”

Section 2. section 17-4-104, MCA, is amended to read:

"17-4-104. Circumstances when department state auditor
must assist. Subject to and in accordance with rules adopted
by the department state auditor, the department state
auditor shall render assistance in the collection of
accounts owing to any state agency if all of the following
procedures have been completed to the his satisfaction of
tihe-deparement:

(1) A state agency must make all reasonable efforts to
collect money owed to it and must determine that the money
and any interest or penalties therefor are uncollectible in
accordance with criteria for uncollectibility formulated by
that agency.

{2) Once a state agency has determined an account owed
to it wuncollectible, it shall certify to the department

state auditor the amount of the money, interest, and
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penalties, as accurately as can be dJdetermined. The
deparement state auditor may require submission by the
agency of all relevant evidence and other intormation
regarding the debt and may examine the records of any other
state agency which may be pertinent in determining the
uncollectibility of the debt unless examination is
specifically prohibited by law.

(3) If the deparement stare auditor finds that the
debt is uncollectible in accordance with the criteria for
uncollectibility of money due that sState agency, the
department he shall direct the agency to write off the debt
on its accounts and transter the debt to the-deparement him.

{4) Debts described in 17-4-105(4) need not be

determined uncollectible ftor purposes of this section."

Section 3. sSection 17-3-105, MCA, is amended to read:

“17-4-105. Authority to collect debt -~ offsets. (1)
Once a debt of a state agency has been transferred to the
department state auditor, the-department he shall have the
authority to collect its;-incinding-the-power -to -offset--tax
refunds- -due--to-individuais-against-the-debt-transterred-by
the-state-agency-to-the-department-provided -the--department
may--nor--exercise-this-right-of-oftset-untri-the-debtor-has
firvat--been--notified-—by-—the--department- - and---grven---An
opportunity--for-a-hearing. The department utate auditor may

contract with commercial collection agencvies tur recovery of
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debts owed the state.
{2) UYUpen-notitication-by-the-departments—the The state
auditor shall offset any amount due a state agency from a

person or entity against any amount, including refunds or

taxes, owing such the person or entity by any state agency,

ptovided the state auditor may not exercise this right of

of fser until the debtor has first been notified by the state

auditor and been given an opportunity for a hearing. BNo

offset may be made against any amount paid out as child

support collected by the department. The state auditar shall

deduct from the claim and draw his warrants for the amounts
offset in favor of the respective state agencies to which
due and for any balance in favor of the claimant. Whenever
insufficient to offset all amounts due state agencies, the

amount available shail be applied first to debts owed by

reason o©of the nonpayment of child support and then in such

manner as the state auditor, in his discretion, shall

determine.

{3) (a) The department retains the power to offset tax

refunds due individuals against taxes owed the state

provided the department may not exercise this right of

ofEset until the taxpayer has been notified by the

department and been given the opportunity to request a

review.

{b) Within 30 days following mailing of notification,
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the taxpayer may request a review of the asserted liability,

If a review is requested, the department shall vconduct an

informal review conference, which 15 0ot subrject to the

contested case procedures of the Montana Admintstrative

Procedure Act.

{c) Appeal from the decision of the department after

the review conference may be taken to the state tax appeal

board.

{d] A taxpayer is not entitled to a review conference

for a tax offset if the tax liability has been the subject

matter of any proceeding conducted for the purpose of

determining 1ts validity and any decision made as a  result

of that proceeding has become final,

{4) (a) A debt resulting from or relating to a child

support obligation owed to the department or being collected

by the department on behalf of any person or agency may be

offset by the state auditor if:

(1) the debt is being enforced or collected by the

department under Title IV-D of the Social Security Act;

(ii) the debt is for repayment of child  support

payments retained contrary to the assigoment at 53-2-613; or

{iii) the debt is for costs of fees under any contract,

judgment, or administrative order entered in the course of

child support enforcement by the department.

{(b) The debt need not be determined to be
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uncollectible as provided for in 17-¢-104 before being

transferred to the state auditor for offset. The debt must

have accrued cthrough wWwritten coantract, ceurt judgment, or

administrative order,

{c) Within 30 days following the notification provided

in subsection (2), the person owing a debt described ian

subsection [4)(a) may request a hearing. The hearing must be

conducted by teleconferencing methods and is subject to the

provisions of the Montana Administrative Procedure Act. The

department shall adopt rules necessary to determine the

hearing procedures.

t3¥(5) TIf, in the discretion of the state auditor, the
person or entity refuses or neglects to file his claim
within a reasonable time, the head of the state agency owing
the amount shall file the claim on behalf of such person ar
entity; if approved by the department of administration, it
shall have the same force and effect as though filed by such
person or entity. The amcount due any person or entity from
the state or any agency therecof is the net amount otherwise
owing such person or eatity after any offset as in this
section provided.

t4}--FPhe-~department--may--establish--and--maintain—--a
precedure-to-affset-~againat-a-debtor's-income-tax-refund-any
debt--which-is-assigned-to-the-state-purssane-to-53-2-613-ar

which-the-department-ts-attempting-to-cetiect-on--behatf--of
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an--tndividuat--who--haa-appiied-for-service-ander-48-5-283+
Such—debt—mnst-have-accrued-thrbnghfwritten-ccntrnct;--court
judgment;--or--admrnistrative--order-and-be-in-the-torm-of-a
}iquidated~sum—dne—nnd-autng*Eor—-thc-~snppert--ot-—u~—n§nar
ehitd"

Section 4. Section 17-4-106, MCA, is amended to read:

"17-4-106. Agency owed debt to receive all =soneys
collected. All moneys collected by the depacrtment state
auditor on debts transferred to it by the varicus state
agencies shall be deposited to the account or fund of the
agency to which the debt was originally owing."

Section 5. sSection 17-4-107, MCA, is amended to read:

»17-4-107. HWrite-off procedures. (1) The deparement-of
revenne state auditor may establish procedures for canceling
and writing off accounts receivable carried on the books of
the various state agencies which have been transferred to
the-department-of -revense him pursuant to 1/-4-104 and which
are uncoliectible or the continued pursuance of the
collection thereof would cost the state more than the amount
collected. Such procedures shall be established in
accordance with subsection (2).

(2) The department of administration may establish
procedures for canceling and writing off acvounts receivable

carried on the books of various state agencies which are

uncollectible of the continued pursuance of Lhe collection
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would cast the state more than the amount collected., Such
procedures shall include the reporting of any canceling and
writing off of accounts receivable to the next session of

the legislature."”

Section 6. Section 17-4-108, MCA, is amended to read:
"17-4-108. Circumstances under which previously
written-off debt may be collected. If a debt previously
written off under 17-4-107(1) subsequently becomes
collectible, the department state auditor shall proceed to

collect the money due pursuant to 17-4-105{1) and 17-4-106."
Section 7. Section 17-4-111, MCA, is amended to read:
"17-4-111. Right of hearing to aggrieved persons. Any

person aggrieved from a decision eor an acticon taken under

this part shall have the right to present his grievances in

the same manner as provided by iaw 17-4-105(3) and subject

to the contested case __ procedures of the Montang

Administrative Procedure Act for taxpayer appeals.”

Section B. section 39-51-3207, MCA, is amended to
read:
*39-51-3207. MAuthority to determine uncollectibility

af debts -- transfer of debts for collection -- liability

for payment of fees and costs of collectioa. (1) After

making all reasonable efforts to collect unpaid
contributions, assessments under 39-51-404(4), and penalties

and interest thereon, or overpaid benefits under 39-51-3206
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and interest thereon, the department may determine 4 debt to
be wuncollectible. Upon determining tnat a debt is
uncollectible, the department mdy transter the debt to the
department--of--revenue tate auditur tor collection as

provided in 17-4-104.

(2) BSubject to approval by the department, creasonable
fees or costs of collection incurred by the department--of
revenne State auditor may be added tc the amount of the
debt, including added fees or costs. The debtor is Lliable
tor repayment of the amount of the debt plus fees or costs
added pursuant to this subsection. All money collected must
be returned to the department to be appiied to the debt,
except that all fees or costs collected must be retained by

the department--of--revenue state auditor. If less than the

full amount of the debt is collected, the department--of
revenne state auditor shall retain only a proportionate
share of the collection fees or costs. "

NEW SECTION. Section 9. Extension of authority. Any
existing authority Eo make rules on the subject of the
provisions of [this act] is extended tu the provisions of
[this act].

NEW SECTION. Section 10. Eeffective date. ([This act]

is effective January 1, 1990.

-End-
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