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INTRQDUCED BY

BY REQUEST OF THE BOARD OF CRIME CONTROL

A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING LAWS
REGARDING DETENTION OF CERTAIN YOUTHS; PROHIBITING THE
DETENTION OF AN ALLEGED DELINQUENT YOQUTH IN AN ADULT
DETENTION FACILITY EXCEPT UNDER CERTAIN CIRCUMSTANCES;
REQUIRING A COUNTY TO PAY THE COST OF A COURT-ORDERED
EVALUATION OF A YOUTH; REVISING PROVISIONS REGARDING
AVAILABILITY OF YOUTH DETENTION FACILITIES; AUTHORIZING THE
APPROPRIATION OF FUNDS TO ASSIST COUNTIES IN PROVIDING YOUTH
DETENTION FACILITIES AND SERVICES; PERMITTING COUNTIES TO
APPLY FOR THESE FUNDS; REQUIRING THE DEPARTMENT OF FAMILY
SERVICES TO ADOPT RULES; AND AMENDING SECTIONS 7-32-2221,
41-3-1101, 41-3-1103,

41-5-206, 41-5-306, 41-5-308,

41-5-523, 41-5-802, 41-5-808, 41-5-808, AND 53-30-229, MCA."

STATEMENT OF INTENT
A statement of intent is required for this bill because
[sections 12 and 13] require the department of family
services to adopt rules governing praocedures for
distributing Ffunds to counties for Jjuvenile detention

facilities and serwvices. The rules must require a county

applying for funds to provide necessary information to
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enable the department to determine the financial and
administrative feasibility of establishing or acquiring the
desired detenticon Eacility or services. In addition, the
rules must regquire a county to submit information regarding
the safety and habitability of the Ffacility ana its
compliance with state and federal reguirements, such as
availability of medical and educational services and

physical recreatlion.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 7-32-2221, MCA, is amended to read:
"7-32-2221. Segregation of prisoners —- confinement of

juveniles. (1) Each county jail must contain a sufficient
number of rooms to allow the sheriff, jail administrator, or
private party ijailer to separately confine c¢lasses of
prisoners as may be necessary to the security and safety of
those prisoners and the jail.

(2) Persons who are violent, disturbed, or inebriated
must not be kept or put inko the same room with other
priscners, nor shall male and female prisoners {(except
husband and wife) be kept or put into the same room.

(3} Juveniles may be confined only wunder conditiaons
that comply with 4%-5-383t23}-through—-{t63~and 41-5-308."

Section 2. Seccion 31-3-1101, MCA, is amended rfo read:

"41-3-1101. Establishment of substit 1te care for

-2~ INTRODUCED BILL
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youth. The legislature, in recognition of the wide and
varied needs of youth in need of care, delinquent youth, and
youth in need of supervision of this state and of the
desirability of meeting these needs on a community level to
the fullest extent possible, establishes by this part a
system of substitute care to provide facilities and services
for youth placed out of their homes and establishes a
program to provide such facilities and services through
local ncnprofit corporations, countieg, and the department
of family services."

Section 3. section 41-3-1103, MCA, is amended to read:

*41-3-1103. Powers and duties of department., (1) The
department shall:

(a) administer all state and federal funds allocated
to the department for youth foster homes, youth group homes,

and child-care agencies, and detention facilities and

services for youth in need of care, youth in need of

supervision, and delingquent youth, as defined in 41-5-103;

(b) exercise licensing authority over all detention

facilities as defined in 41-5-103, youth foster homes, youth

group homes, and child-care agencies;

(¢} collect and dissemirnate information relating to
youth in need of care, youth in need of supervision, and
delinguent youth;

(d) provide for training =13 program personnel

-3~

i1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 007101

delivering services;

{e) in cooperation with youth care facility providers,
develop and implement standards for youth care facilities;

(£) maintain adequate data on placements it funds in
order to keep the legislature properly informed of the
falliowing:

{i) the breakdown of youth in need of care, youth in
need of supervision, and delinquent vyouth by category 1in
out-of-home care facilities;

(ii) the cost per facility for services rendered;

{(1ii) the type and level of care of services provided
by each facility;

(iv) a profile of out-of-home care placements by level
of care; and

{vl] a profile of public institutional placements; and

{9) administer all funds allocated to the department
for residential alcohol and drug abuse treatment for
indigent youths in need of care, indigent youths in need of
supervision, and indigent delinquent youths who reguire such
treatment.,

{2) The department may:

(a) enter into contracts with nonprofit corporations
or associations or private organizations to provide
facilities and services for youth in need of care, youth in

need of supervision, and delinguent youth;

B
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(b) accept gifts, grants, and donations of money and
property from public and private sources to initiate and
maintain community-based services to youth;

{c) adopt rules to carry out the administration and
purposes of this part.

{3) The department shall pay for room, board,
clothing, personal needs, transportation, and treatment in
youth foster care homes and youth group homes for youths
committed to the department who need to be placed in such
facilities.™

Section 4. Section 41-5-206, MCA, is amended to read:

*41-5-206. Transfer to criminal court. (1) After a
petition has been filed alleging delinquency, the court may,
upon motion of the county attorney, before hearing the
petition on its merits, transfer the matter of prosecution
to the district court if:

(a) {i) the youth charged was 12 years of age or more
at the time of the conduct alleged to be wunlawful and the
unlawful act would constitute sexual intercourse without
consent as defined in 45-5-503, deliberate homicide as
defined in 45-5-102, or mitigated deliberate homicide as
defined in 45-5-103, or the attempt, as defined in 45-4-103,
of either deliberate or mitigated deliberate homicide if the
acr. had been committed by an adult; or

(ii} the youth charged was 16 years of age or more at
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the time of the conduct alleged to be unlawtul and the
unlawful act is one or more of the following:

{A) negligent homicide as defined in 45-5-104:

(B} arson as defined in 45-6-103;

{C) aggravated or felony assault as defined in
45-5-202;

{D) robbery as defined in 45-5-401;

{E) burglary or aggravated burglary as defined in
45-6-204;

{F) aggravated kidnapping as defined in 45-5-303;

{G) possession of explosives as defined in 15-8-335;

(H) criminal sale of dangerous drugs as included in
45-9-101;

(I} attempt as defined in 45-4-103 of any of the acts

enumerated in subsections

(1y(a)(iiy(r) through
(Lyta)(ii)(H):

{b) a hearing on whether the transfer should be made
is held in conformity with the rules on a hearing on a
petition alleging delinguency, except that the hearing will
be to the youth court without a jury;

(¢) notice in writing of the time, place, and purpose
of the hearing is given to the youth, his counsel, and his
parents, gquardian, or custodian at least 10 days before the

hearing: and

(d) the courrt finds upon the hearing of all relovant

-6~
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evidence that there is probable cause to believe that:

{i) the youth committed the delinquent act alleged;

{ii) the seriocusness of the offense and the protection
of the community require treatment of the youth beyond that
afforded by juvenile facilities; and

{iii) the alleged offense was committed in an
aggressive, violent, or premeditated manner.

(2) In transferring the matter of prosecution to the
district court, the court may alsc consider the following
factors:

ta) the sophistication and maturity of the vyouth,
determined by consideration of his home, environmental
situation, and emotional attitude and pattern of living;

{b} the record and previous history of the youth,
including previous contacts with the vyouth court, law
enforcement agencies, youth courts in other jurisdictions,
prior ‘perieods of probation, and prior commitments to
juvenile institutions. However, lack of a prior juvenile
history with youth courts will not of itself be grounds for
denying the transfer.

(3) The court shall grant the motion to transfer if
the youth was 16 years old or older at the time of the
conduct alleged to be unlawful and the unlawful act would
corstitute deliberate homicide as defined in d45-5-102,

mitigated deiiberate homicide as defined in 45-%-103, or the
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attempt, as defined in 45-4-103, of either deliberate or
mitigated deliberate homicide if the act had been committed
by an adult.

{4) Upon transfer to district court, the judge shall
make written findings of the reasons why the jurisdiction of
the youth court was waived and the case transferred to
district court.

{5) The transfer terminates the Jjurisdiction of the
youth court over the youth with respect to the acts alleged
in the petiticn. No yocuth may be prosecuted in the district
court for a criminal offense originally subject to the
jurisdicticon of the youth court unless the case has been
transferred as provided in this section.

(6) Upon order of the youth court transferring the
case to the district court, the county attorney shall file
the information against the yout®tr without unreasonable
delay.

(7) Any offense not enumerated in subsection (1) that
arises during the commission of a c¢rime enumerated in
subsection (1) may be:

{a) tried in youth court;

{(b) transferred to district court with an offense
enumerated in subsection (1), upon motion of the county
attorney and order of the youth court judge.

(8) If a youth is found guilty in district court of

-8-
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any of the offenses transferred by the youth court and is
sentenced to the state prison, his commitment shall be to
the department of institutions which shall confine the youth
in whatever institution it considers proper, including a
state youth correctional facility under the procedures of
53-30-212; however, no youth under 16 years of age may be
confined in the state prison.

{9) A vouth whose case is transferred to district

court may not be detained in an adult detention facility

before final disposition of the case unless the youth ecourt

judge determines that:

{(a) the youth facilities do not provide adeguate

security; and

(b} detention in the adult facility is in an_area

physically, aurally, and wvisually separate from that of

adults.”

Section 5. section 41-5-306, MCA, is amended to read:

"41-5-306. (Temporary) Place of shelter care or
detention. (1) After a probable cause hearing provided for
in 41-5-303, a vyouth alleged to be a youth in need of
supervision may be placed only in:

(a) a licensed vouth foster home as defined in
41-3-1102;

{b) a Ctacility operated by a licensed child welfare

agency; or
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{(c} a licensed youth group home as defined in
41-3-1102,

{2) A youth alleged to be in need of care shall be
placed only in the facilities stated in subsection (1)} of
this section and shall not be placed in a jail or other
facility intended or wused for the detention of adults
charged with criminal offenses.

(1) After a probable cause hearing provided for in
41-5-303, a youth alleged to be a delinquent youth may be
placed only in the facilities described in subsection (1},

in a detention facility as defined in 41-5-103, or in a jail

or other facility for the detention of adults only if the
facilities in subsection (1) are not available or do not
provide adegquate security and the detention is in an area
physically, aurally, and visually separate and removed from
that of adults.

41-5-306. (Effective July 1, 1989) Place of shelter
care or detention. (1) After a probable cause hearing
provided for in 41-5-303, a youth alleged to be a youtnhh in
need of supervision may be placed only in:

(a) a licensed youth foster home as defined in
41-3-1102;

(b} a facility operated by a licensed child welfare
agency:; or

{c) a licensed youttt group home as defined n

-10-
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41~-3-1102.

(2) A youth alleged to be in need of care shall be
placed only in the facilities stated in subsection (1) of
this section and shall not be placed in a jail or other
facility intended or wused for the detention of adults
charged with criminal offenses,

(3) After a probable cause hearing provided for in
41-5-303, a youth alleged to be a delinguent youth may be
placed only in the facilities described in subsection (1) or

in a detention facility as defined in 431-5-103."

Section B. Section 41-5-30B, MCA, is amended to read:

"41-5-308. Placement of youth before probable cause
hearing. (1) Before the probable cause hearing, a--youths
except-—far a youth alleged to be a delinquent youth im-need
of-care; may be held in a jail or other facility for adults
only if:

(a) the facilities in 41-5-306 are not available or do
not provide adequate security;

{b) the placement 1is in an area physically, aurally,
and visually separate from those of adults; and

(e} it appears that public safety and protection
reasonably reguire the youth to be held.

{2y The official in charge of a jail or other facility
for the detention of adult offenders or persons charged with

a crime shall inform the court immediately if a person who
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is or appears to be under the age of 18 years is received at
the facility."

Section 7. section 41-5-523, MCA, is amended to read:

"41-5-523., Disposition of delinquent youth and youth
in need of supervision. (1) IE a youth 1is found to be
delinguent or in need of supervision, the youth court may
enter its judgment making any of the following dispositions:

{a) place the youth on preobation;

(b) commit the youth to the department. The department
shall thereafter determine the appropriate placement,
supervision, and rehabilitation program for the youth after
considering the recommendation of the vyouth placement
committee as provided in 41-5-527; provided, however, that:

(i) in the case of a youth in need of supervision,
such commitment does not authorize the department to place
the youth in a state youth correctional facility. The court
shall determine whether continuation in the home would be
contrary to the welfare of the child and whether reasonable
efforts have been made to prevent or eliminate the need for
removal of the child from his home. The c¢ourt shall include
such determination in the order committing the youth ta the
department.

(ii) in the case of a delinquent youth who is a serious
juvenile offender, the judge may specify that the vyouth be

placed in physical confinement in an appropriate facility

~12-
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only if the judge f£inds that such confinement 1is necessary
for the protection of the public;

{iii) a vyouth may not be held in physical confinement
for a period of time in excess of the maximum period of
imprisonment that could be imposed on an adult convicted of
the offense or offenses that brought the vyouth wunder the
jurisdiction of the youth court, Nothing in this section
limits the power of the department to enter intoc an
aftercare agreement with the youth pursuant to 53-30-226.

{iv) a youth is wunder the supervision of a youth
probation officer, except that a youth placed 1in a youth
correctional facility is supervised by the department;

{c) order such further care and treatment or
evaluation that does not cbligate funding from the
department without the department's approval;

{d} order restitution by the youth or his parents;

(e) 1ilmpose a fine as authorized by law if the
violation alleged would constitute a criminal offense 1if
committed by an adult;

(£) require the performance of community service;

(g) require the youth, his parents, his guardians, or
the persons having legal custody of the youth to receive
counseling services;

{n} require the medical and psychological evaluation

of the youth, his parents, his guardians, or the persons

_13_
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having legal custody of the yocuth;

(i} require the parents, guardians, or other persons
having legal custody of the youth to furnish such services
as the court may designate; or

(j)y such further care, treatment, evaluation, or
relief that the court considers beneficial tao the youth and
the community.

{2) At any time after the youth has been taken into

custody and before final disposition, the court may, with

the consent of the youth in the manner provided in 311-5-303
for consent by a youth to a waiver of his constitutional
rights or after the youth has been adjudicated delinquent or
in need of supervision, order the youth to be evaluated by
the-department for a pericd not to exceed 45 days. The

department—--shatri---determine county commissioners are

responsible for the plaece-and-manner cost of the evaluation

and may contract with the department or other public or

private agencies to obtain evaluation services.

{3) No evaluation of a youth may be performed at the
Montana state hospital unless such youth is transferred to
the district court under 41-5-206.

(4) No youth may be committed or transferred to a
penal institution or other facility used for the execution
of sentence of adult persans convicted of vrimes.

(5) Any order of the court may be modified at any

-14-



11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0071/01

time. In the case of a youth committed to the department, an
order pertaining to the youth may be modified only upon
notice to the department and subsequent hearing.

(6} wWhenever the court wvests legal custody ian an
agency, institution, or department, it must transmit with
the dispositional judgment copies of a medical report and
such other «clinical, predispcsition, or other reports and
information pertinent to the care and treatment of the
youth.

(7) The order of commitment to the department shall
read as follows:

ORDER QF COMMITMENT

State of Montana )

) ss.
County of ...... )
In the district court for the .... Judicial District.
on the .... day of ...., 1%9.., ...., & minor of this

county, .... years of age, was brought before me charged
with ..... Upon due proof I find that .... is a suitable
person to be committed to the department of family services.
It is ordered that ...,. be committed to the department
of family services until ....,.
The names, addresses, and occupations of the parents

Name Address Qccupation

_15_
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R R R R R P L T R T I N T e N R

Witness my hand this ,... day of ...., A.D. 19...

Section B. Secticn 41-5-802, MCA, is amended to read:

*41-5-802. Shelter care and detention facilities. (1)

The county commissioners in each county shall provide for

the availability of detention facilities for youths.

+33(2) (a} ¥In----ati----counties——--the The coﬁnty
commissioners may previde maintain, by purchase, lease, or
otherwise, a place--te--be--known--as—-the-yeuth detention
facility, which shai} may not be used for the confinement of
adult persons charged with criminal offenses, where
delinquent youths and-ysuths-in-need-of-supervision may be
detained until final dispositiony--which--piace~-shaiti--be
maintatrned-by-the-county-as-in-other-tike-caaesa,

(b} The county commissioners may appoint sueh
necessary personnel as-reguired; who aha*} have c¢harge of
snid the facility and of the youths detained therein.

(<) The compensation of sueh the personnel shatt must

be fixed by the county commissioners, and sueh the

-16-
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compensation and the maintaining maintenance of sueh the
facility shail must be paid out of the county treasury
wnich,  These funds may be supplemented by state
appropriation and federal funds.

(d) The county commissioners shall provide for
inspection of any county detention facility every 3 months.
Inspection must include but is not limited to health, fire
safety, security, rehabilitation preograms, recreation,
treatment of youths, and personnel training.

(e) The judge of the &istriet vyouth court for the
county shall inspect any detention facility at least once a

year.

{3) The county commissioners wmay contract with the

department or public or private agencies to purchase

detenticn services.

+2¥(4) (a) Counties, citjes, or nonprofit corporations
may provide by purchase, lease, or otherwise, a-piace-to--be
known-as a shelter care facility.

{(b) Sueh  The facility shaii must be physically
unrestricting and may be used to provide shelter care for
youth alleged or adjudicated delinguent, in need of
supervision, or in need of care.

{c) Such The facility shati must be separate and apart
from any facility housing adults charged with c¢riminai

offenses.
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(d) State appropriations and federal funds may be
received by the counties, cities, or nonprofit corporations
for establishment, maintenance, or operation of suek the
facility.

(e) Sueh The facility ahatt must be furnished in &
comfortable manner and be as nearly as possible like a
family home.

{f) Sueh The facility may be operated in conjunction
with a youth detention facility."

Section 9. Secrion 41-5-808, MCA, is amended to read:

"41-5-808. Regionai-detention Detention facility fEor

more than one county or city. (1) A To satisfy the

requirements of 41-5-802(1), a regisnat detention facility

may be established and maintained through cooperation or by
cooperative agreement of more than one county or city.

(2) Bach regrenal detention facility must be licensed
by the department of-instituriona.

{3) The county determined by the court as the
residence of the youth is responsible for the cost of the
detenticn of the youth, including medical expenses incurred
during detention.

(4) Counties receiving detention services must be
billed monthly for services provided during the preceding
month and may be refused services tE bills are ot pald

within 60 days of receipt of a statement."

-18-
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‘Section 10. Section 41-5-809, MCA. is amended to read:

"41-5-809. Rules. The department of-famiiy-services
shall make adopt rules governing the;

{1} licensing procedures for regional and county
detention facilities; and

{2) procedures for distributing funds for detention

facjilities and services as provided in [sections 12 and

ﬂ'"

Section 11. Section 53-30-229, MCa, is amended to
read:

*53-30-229. Bearing on alieged violation of aftercare
agreement —— right to appeal outcome. (1) When it is alleged
by an aftercare counselor that a youth has violated the
terms of his aftercare agreement, the youth shall be granted
a hearing at the site of the alleged vioclation or in the
county where the youth is residing or is found within 10
days after notice has been served on the youth or the vyouth
is detained, whichever 1s earlier. The purpose of the
hearing is to determine whether the youth committed the
violation and, if so, whether the violation is of such a
nature that he should be returned to the youth correctional
facility Erom which he was released or a different plan for
treatment should be pursued by the department of family
services.

{2} The youth, upon advice of an attorney, may waive
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his right to a hearing.

(3) With regard to this hearing, the youth shall be
given:

(a) written notice of the alleged violation of his
aftercare agreement, including notice of the purpcse of the
hearing;

{b} disclosure of the evidence against him and the
facts constituting the alleged violation;

{c) oppeortunity to be heard in person and to present
witnesses and documentary evidence to controvert the
evidence against him and to show that there are compelling
reasons which that justify or mitigate the viclation;

{d) opportunity to have the referee subpoena
witnesses;

(e) the right to confront and cross-examine adverse
witnesses;

{f) the right to be represented by an attorney;

{(g) a record of the hearing:; and

(h) notice that a written statement as to the evidence
relied upon in reaching the final decision and the reasons
for the final decision will be provided by the referee.

(4} The department shall appoint a referee, wha shatt
may not be an employee of the department. to c¢onduct the
hearing. In the conduct of the hearing, the Jdepartment may

request the county attorney's assistance as necessary. The

-20~
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department shall adopt rules necessary to effect a prompt
and full review.

.(5) If the referee finds, by a preponderance of the
evidence, that the youth did in fact commit the wviolation,
he shall make a recommendation to the department for the
placement of the youth, In making this recommendation, the
referee may consider mitigating circumstances. Final
approval rests with the department and must be made within
10 days of the referee's recommendation.

(6) The youth may appeal from the decision at the
hearing to the district court of the county in which the
hearing was held by serving and filing a notice of appeal
with the court within 10 days of the department's decision.
The youth may obtain a written transcript of the hearing
from the department by giving written notice of appeal. The
district court, upon receipt of a notice of appeal, shall
order Ehe department to promptly certify to the court a
record of all proceedings before the department and shatl
proceed to a prompt hearing on the appeal based upon the
record on appeal., The decision of the department sha*: may
not be altered except for abuse of discretion or manifest
injustice.

{7) Pending the hearing on a viclation and pending the
departmenc's decision, a youth may not be detained except

when his detention or care is required to protect the persaon
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or property of the youth or of others or he may abscond or

be removed from the community. The department shall

determine the place and manner of detention  and is

responsible for the cost of the detention. Procedures for

taking into custody and detention of a youth charged with
violation of his aftercare agreement shati--be are as
provided in 41-3-1111, 41-5-303(2) through (&), 41-5-306,
and 41-5-308.

(B) If the decision is made to return the youth to the
youth correctional facility from which he was released and
the yocuth appeals that decision, he shall await the ocutcome
of the appeal at such the facility."

MEW SECTION. Section 12. state funding for detention
Eacilities or services. (1) To the extent that funds are
appropriated under [section 13}, a county may apply to the
department for funds to assist in the purchase,
construction, maintenance, or operation of detention
facilities or services.

(2) A county requesting funds shall submit to the
department a written plan describing the facilities or
services to be funded.

(3) The department shall evaluate the plan to
determine if funding is appropriate. In evaluating the plan,
the department shall consider:

{a} whether each facility 1is licensed or otherwise

—-22~
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approved by the department;

(b) the estimated number of youths expected to use
each facility or service;

{c) the cost of operating each facility or providing
the service;

(d) the review of the plan by the county's local youth
services advisory council provided for in 52-1-203; and

{e) any other standards adopted by rule by the
department.

NEw SEcTION. Section 13. Detention facility, and
service fund. (1) The legislature may appropriate funds to
the department to implement [section 12].

{2) The department shall maintain a detention facility
and service fund containing funds appropriated under
subsection (1).

(3) Each fiscal year, the department shall reserve an
amount equal to 10% of the previous year's appropriation
under subsection (1) for distribution to counties
experiencing financial emergencies in providing detention
facilities and services. A county shall apply for emergency
funding wunder this subsection in .accordance with rules
adopted by the department.

NEW ‘SECTION., Section 14. Extension of authority. any
existing authority to make rules on the subject of the

provisions of [this act] is extended to the provisions of

_23_
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[this act].

NEW SECTION. Section 15. codification instruction.
[Sections 12 and 13] are intended to be codified as an
integral part of Title 41, chapter 5, part 3, and the
provisions of Title 41, chapter 5, part 3, apply to
[sections 12 and 11]}.

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB568, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

An act generally revising laws regarding detention of certain youths; prohibiting the detention of an alleged
delinquent youth in an adult detention facilitvy except under certain circumstances; requiring a county to pay the
cost of a court-ordered evaluation of a youth:; revising provisions regarding availability of vouth detention
facilities; authorizing the appropriation of funds to assist counties in providing youth detention facilities and

services; permitting counties to apply for these funds; requiring the Department of Family Services to adopt
rules; and amending various sections, MCA.

ASSUMPTIONS:

i, Counties would centract with existing state programs (Mountain View and Pine Hills schools) and other
providers for 45 day evaluations of delinquent yvouth and youth in need of care.

2. Youth evaluations provided at Mountain View (MVS) and Pine Hills (PH) schools would be reduced from
an average of 29 to 15 youth per dav, with the remaining youth served in alternate programs.

3. Cost savings to MVS and PS would be a reduction in variable costs of $5.70 per client per day or

$29,127 per vear for youth evaluations.
FISCAL IMPACT:
Expenditures:

FY90 FY91
Current Proposed Current Froposed
Law Law Difference Law Law Difference
DFS
Operations $ 60,334 $ 31,207 ($29,127) $ 60,334 $ 31,207 ($29,127)
Funding:
General fund $ 60,334 $ 21,207 ($29,127) $ 60,334 $ 31,207 ($29,127)

NOTE: As the bill is currently written, there is no fiscal impact to the state.
Section 12 of HB568 establishes a detention facility and service fund to be managed by the Department of Family
Services. Local governments can make application for grants from the fund to offset youth detention costs if there

is an appropriation made to the fund. There is no identified source of funding for the detention facility and
service fund in the bill. '

If there were funds appropriated to the detention facility and service fund:
a. There will be an estimated annual fiscal impact of $28,105 to DFS. The department will need an FTE

(grade 15) to develop and implement administrative rules and program policies and to monitor and
evaluate the distribution of monies from the fund.

b. State funding of at least $1,089,922 would be needed to offset estimated vouth detention costs
incurred by local governments under current law effective July 1, 1989.

@ W 2/0/83

g - o/L o 2 /rale?
RAY CKLEFORD, /BUDGET DIRECTOR DATE JO ERCER, PRIMARY SPONSOR / DATE
OFF{CE OF BUDGET AND PROGRAM PLANNING

Fiscal Note for HB568, as introduced
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#iscal Note Request LB568 as introduced
Form BD-15
Page 2

EFFECT ON CCUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES:

Effective July 1, 1989, current law (41-5-306, MCA) prohibits detention of vouth in a jail or other facility
intended or used for the detention of adults charged with criminal offenses. Current law will cause an estimated
fiscal impact to local governments of $1,089,922 per year. It is estimated that the statewide average daily
population of vouth requiring detention is 22.41.
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APPROVED BY COMMITTEE
OM JUDICIARY

HOUSE BILL NO. 568
INTRODUCED BY MERCER, HALLIGAN, STRIZICH, FARRELL

BY REQUEST OF THE BOARD OF CRIME CONTROL

A BILL FOR AN ACT ENTITLED: "“AN ACT GENERALLY REVISING LAWS
REGARDING DETENTION Of CERTAIN YOUTHS; PROHIBITING THE
DETENTION OF AN ALLEGED DELINQUENT YOUTH 1IN AN ADULT
DETENTION FACILITY EXCEFT UNDER CERTAIN CIRCUMSTANCES;
REQUIRING A COUNTY TO PAY THE COST OF A COURT-ORDERED
EVALUATION OF A YOQUTH; REVISING PROVISIONS REGARDING
AVATLABILITY OF YOUTH DETENTION FACILITIES; AUTHORIZING THE
APPROPRIATION OF FUNDS TO ASSIST COUNTIES IN PROVIDING YOUTH
DETENTION FACILITIES AND SERVICES; PERMITTING COUNTIES TO
APPLY FOR THESE FUNDS; REQUIRING THE DEPARTMENT OF FAMILY
SERVICES TO ADOPT RULES; ANB AMENDING SECTIONS 7-32-2221,
41-3-1101, 41-3-1103, 41-5-206, 41-5-306, 41-5-308,
41-5-523, 41-5-802, 41-5-808, 41-5-80%, AND 53-30-229, MCA;

AMENDING SECTION 16, CHAPTER 475, LAWS OF 1987; AND

PROVIDING AN EFFECTIVE DATE."

STATEMENT OF INTENT
B statement of intent is required for this bill because
[sections 12 and 13] require the department of family
services to adopt rules governing procedures for

distributing funds to counties for juvenile detention
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facilities and services. The rules must require a county
applying for funds to provide necessary information to
enable the department to determine the financial and
administrative feasibility of establishing or acquiring the
desired detention facility or services. In addition, the
rules must require a county to submit information regarding
the safety and habitability of the facility and its
compliance with state and Eederal requirements, such as

availability of medical and educaticnal services and

physical recreation,

BE IT ENACTED BY THE iEGISLATURE OF THE STATE OF MONTANA:
Section 1. sSection 7-32-2221, MCA, is amended to read:
"7-32-2221. Segregation of prisoners —- confinement of

juveniles. (1) Each county jail must contain a sufficient
number of rooms to allow the sheriff, jail administrator, or
private party Jjailer +to separately confine classes of
prisoners as may be necessary to the security and safety of
those prisoners and the jail.

{2) Persons who are violent, disturbed, or inebriated
must not be kept or put into the same room with other
prisoners, nor shall male and female prisoners {except
husband and wife) be kept or put into the same room.

(3) Juveniles may be confined only under conditions

that comply with 41-5-363+2y-through-t63-and 41-5-308."

-2- HB 568
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Section 2. section 41-3-1101, MCA, is amended to read:

"41-3-1101. Establishment of substitute care for
youth. The legislature, in recognition of the wide and
varied needs of youth in need of care, delinguent youth, and
youth in need of supervision of this state and of the
desirability of meeting these needs on a community level to
the fullest extent possible, establishes by this part a
system of substitute care to provide facilities and services
for youth placed out of their homes and establishez: a
program to provide such facilities and services through
lccal nonprofit corporations, counties, and the department
aof family services."

Section 3. Section 41-3-1103, MCA, is amended to read:

"41-3~1103. Powers and duties of department. (1) The
department shall:

{a) administer all state and federal £funds allocated
to the department for youth foster homes, youth group homes,

and child-care agencies, and detention facilities and

services for youth in need of care, vyouth 1in need of

supervision, and delinguent youth, as defined in 41~-5-103:

(b} exercise licensing authority over all detention

facilities as defined in 41-5-103, youth foster homes, youth

group homes, angd child-care agencies;
{c} collect and disseminate information relating to

youth in need of care, youth in need of supervision, anéd
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delinquent youth;

(d) provide Eor training of program personnel
delivering services;

(e} 1in cooperation with youth care facility providers.
develop and implement standards for youth care Ffacilities;

{f) maintain adequate data on placements it funds in
order to keep the legislature properly informed of the
following: .

ti) cthe breakdown of youth in need of care, youth in
need of supervision, and delinguent youth by category in
cut-of-home care facilities;

(ii) the cost per facility for services rendered;

{iii) the type and level of care of services provided
by each facility;

(iv) a profile of out-of-home care placements by level
of care; and

(v} a protile of public institutional placements; and

(g) administer all funds allocated to the department
for residential alcohol and drug abuse treatment For
indigent youths in need of care, indigent youths in need of
supervision, and indigent delinquent youths who require such

treatment.

(2) ‘The department may:

{a) enter into contracts with nonprofit corporations
or associalions aor private organizations ta provide
-4~ HB 568
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facilities and services for youth in need of care, youth in
need of supervision, and delinquent youth;

{b} accept gifts, grants, and donations of money and
property from public and private sources to initiate and
maintain community-based services to youth;

(c) adopt rules to carry out the administration and
purposes of this part.

{3) The department shall pay for room, board,
clothing, personal needs, transportation, and treatment in
youth foster care homes and youth group homes for youths
committed to the department who need to be placed in such
facilities."

Section 4. Section 41-5-206, MCA, is amended to read:

"41-5-206. Transfer to criminal court. (1) After a
petition has been filed alleging delinquency, the court may,
upon motion of the county attorney, before hearing the
petition on its merits, transfer the matter o©of prosecution
to the district court if:

{a) (L) the youth charged was 12 years of age or more
at the time of the conduct alleged to be unlawful and the
unlawful act would constitute sexual intercourse without
consent as derfined in 45-5-503, deliberate homicide as
defined in 45-5-102, or mitigated deliberate heomicide as
defined in 45-5-103, or the attempt, as defined in 45-4-103,

of either deliberate or mitigated deliberate homicide if the
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act had been committed by an adult; or

(Li) the youth charged was 16 years of age or more at
the time of the conduct alleged to be unlawful and the
unlawtul act 1s one or more of the following:

{(A) negligent homicide as defined in 45-5-104;

{B) arson as defined in 45-6-103;

(C) aggravated or felony assault as defined in
45-5-202;

(D) robbery as defined in 45-5-401;

{E) burgiary or aggravated burglary as defined in
45-6-204;

(F) aggravated kidnapping as defined in 45-5-303;

{G) possession of expleosives as defined in 45-8-335;

{H) criminal sale of dangerocus drugs as included in
45-9-101;

{1) attempt as defined in 45-4-103 of any of the acts
enumerated in subsections (LY{a)(ii}(A) through
{Ly(a)(ii)(H);

({b) a hearing on whether the transfer should be made
is held in conformity with the rules on a hearing on a
petition alleging delinquency, except that the hearing will
be to the youth court without a jury:

{c) notice in writing of the time, place, and purpose

of the hearing is given to the youth, his counsel, and his

parents, guardian, or custodian at least 10 days before the
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hearing; and

(d) the court finds upon the hearing of all relevant
evidence that there is probable cause to believe that:

(i) the youth committed the delinquent act alleged;

(ii}) the seriousness of the offense and the protection
of the community require treatment of the youth beyond that
afforded by juvenile facilities; and

{iii) the alleged offense was committed in an
aggressive, viclent, or premeditated manner.

(2} In transferring the matter of prosecution ta the
district court, the court may also consider the following
factors:

{a) the sophistication and maturity of the youth,
determined by cansideration of his Qome, environmental
situation, and emotional attitude and pattern of living;

{b) the record and previous history of the vyouth,
including previous contacts with the youth court, law
enforcement agencies, youth cecurts in other Jjurisdictions,
priocr periods of probation, and prior commitments to
juvenile institutions. However, lack of a prior juvenile
history with youth courts will not of itself be grounds for
denying the transfer.

{3) The court shall grant the motion to transfer 1f
the youth was 16 years old or older at the time of the

conduct alleged to be unlawtul and the unlawful act would
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constitute deliberate homicide as defined in 45-5-102,
mitigated deliberate homicide as defined in 45-5-103, or the
attempt, as defined in 45-4-103, of either deliberate or
wmitigated deliberate homicide if the act had been committed
by an adult.

(4) Upon transfer to district court, the Jjudge shall
make written findings of the reasons why the jurisdiction of
the youth court was waived and the case transferred to
district court.

(5) The transfer terminates the jurisdiction of the
youth court over the youth with respect to the acts alleged
in the petition. No youth may be prosecuted in the district
court for a criminal offense originally subject to the
jurisdiction of the youth court unless the case has been
transferred as provided in this section.

(6) Upon order of the vyouth court transferring the
case to the district court, the county attorney shall file
the information against the youth withcut unreasonable
delay.

{7) Any offense not enumerated in subsection (1) that
arises during the commission of a crime enumerated in
subsection (l!) may be:

{a) tried in youth court;

{b) transferred to district court with an offense

enumerated iu  subsection (1), upoen motion of the county
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attorney and order of the youth court judge.

{8) If a youth is found gquilty in district court of
any of the offenses transferred by the youth court and is
sentenced to the state prison, his commitment shall be to
the department of institutions which shall confine the youth
in whatever institution it considers proper, including a
state youth correctional facility under the procedures of
53-30-212; however, noc youth under 16 years of age may be
confined in the state prison.

{9) A youth whose case 1is transferred to disctrict

court may not be detained in an adult detention facility

before final disposition of the case unless the youth court

judge determines that:

(a) the youth facilities do not provide adequate

security; and

{b) detention in the adult Efacility is in an area

physically, aurally, and wisually separate from that of

adults.™

Section 5. Section 41-5-306, MCA, is amended to read:

"41-5-306. (Temporary) Place of shelter care or
detentien. (1) After a probable cause hearing provided for
in 41-5-303, a vyouth, alleged toc be a youth in need of
supervision may be placed only in:

(a) a licensed youth foster home as defined in

41-3-1102;
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{b) a tacility operated by a licensed child welfare
agency; or

{c) a 1licensed youth group home as defined in
41-3-1102.

{2) A youth alleged to be in need of care shall be
placed only in the facilities stated in subsection (1) of
this section and shall not be placed in a jail or other
facility intended or used for the detention of adults
charged with criminal offenses,

(3) After a probable cause hearing provided for in
41-5-303, a youth alleged to be a delinguent youth may be
placed only in the facilities described in subsecticn (1),

in a detention facility as defined in 41-5-103, or in a djail

or other facility for the detention of adults only if the
facilities 1in subsection (1) are not available ar do not
provide adequate security and the detentioen is in an area
physically, aurally, and visually separate and removed from
that of adults.

41-5-306, (Effective July 1, 1989) Place of shelter
care or detention.» (1) After a probable cause hearing
provided for in 41-5-303, a youth alleged to be a youth in
need of supervision may be placed only in:

fay a licensed youth foster home as defined in
41-3-1102;

{b) a facility operated by a licensed child welfare
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agency; or

(c) a licensed youth group home as defined in
41-3-1102.

{2) A youth alleged to be in need of care ghall be
placed only in the facilities stated in subsection (1) of
this section and shall not be placed in a jail or other
facility intended or used for the detention of adults
charged with c¢riminal offenses.

(3) After a probable cause hearing provided for in
41-5-303, a youth alleged to be a delinguent youth may be
placed anly in the facilities described in subsection-(l) or

in a detention facility as defined in 41-5-103."

Section 6. Section 41-5-308, MCA, is amended to read:

"41~5-308. Placement of youth before probable cause
hearing. (1) Before the probable cause hearing, a--youths
except--for a youth alleged to be a delinguent youth in-need
ef-carer may be held in a jail or other facility for adults
only if:

(a) the facilities in 41-5-306 are not available or do
not provide adequate security;

{b) the placement is in an area physically, aurally,
and visually separate from those of adults; and

{(c} it appears that public safety and protection
reasonably require the youth to be held.

(2y The offictal in charge of a jail or other facility
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for the detenticn of adult offenders or persons charged with
a c¢rime shall inform the court immediately if a person who
is or appears to be under the age of 18 years is received at
the facility."

Section 7. Section 41-5-523, MCA, is amended to read:

"41-5-523. Disposition of delinquent youth and youth
in need of supervision. (1) If & youth is found to be
delinguent or in need of supervision, the youth court may
enter its judgment making any of the following dispositions:

{a) place the youth on probation;

{b) commit the youth to the department. The department
shall thereafter determine the appropriate placement,
supervision, and rehabilitation program for the youth after
considering the recommendation of the vyouth placement
committee as provided in 41-5-527; provided, however, that:

(i) 1in the case of a youth in need of supervision,
such commitment does not authorize the department to place
the youth in a state youth correctional facility. The court
shall determine whether continuation in the home would be
contrary to the weltare of the child and whether reasonable
efforts have been made to prevent or eliminate the need for
removal of the child from his home. The court shall include
such determination in the order committing the youth to the
department.

{ii) in the case of a delinguent youth who is a serious
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juvenile offender, the judge may specify that the ycuth be
placed in physical confinement in an appropriate facility
only if the judge finds that such confinement is necessary
for the protection of the public;

(iii) a youth may nor be held in physical confinement
for a period of time in excess o¢f the maximum period of
imprisonment that could be imposed on an adult convicted of
the offense or offenses that brought the youth under the
jurisdiction of the youth court. Nothing in this sectien
limits the power of the department to enter into an
aftercare agreement with the youth pursuant to 53-30-226.

(iv) a youth is under the supervision of a youth
probation officer, except that a youth placed in a youth
correctional facility is supervised by the department;

{c) order such further care and treatment or
evaluation that does not obligate funding from the
department without the department’'s approval;

{d} order restitution by the youth or his parents;

{e) impose a fine as authorigzed by law 1If the
violation alleged would constitute a criminal offense if
committed by an adult;

(£) require the performance of community service;

{g) reguire the youth, his parents, his guardians, or
the persons having legal custody of the youth to receive

counseling services;

-13- HB 5&8

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0568/02

{h) require the medical and psychological evaluation
of the youth, his parents, his guardians, or the persons
having legal custody of the youth;

(i) require the parents, guardians, or other persons
having legal custody of the youth to furnish such services
as the court may designate; or

(3) such further care, treatment, evaluaticn,' or
relief that the court considers beneficial to the youth and
the community.

(2) At any time after the ycuth has been taken into

custody and before final disposition, the court may, with

the consent of the youth in the manner provided in 41-5-303
for consent by a youth to a waiver of his constituticnal
rights or after the youth has been adjudicated delinguent or
in need of supervision, order the youth to be evaluated by
the-department for a period not to exceed 45 days. The

department---shati---dekermine county commissioners are

responsible for the piace-and-manner cost of the evaluation

and may contract with the department or other public or

private agencies to obtaln evaluation services.

{3) No evaluation of a youth may be performed at the
Montana state hospital unless such youth is transferred to

the district court under 41-5-206.
{4) No youth may be committed or transferred to a

penal institution or other facility used for the execution

-14- HB 568



190
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0568/02

of sentence cof adult persons convicted of crimes.

(5) Any order of the court may be modified at any
time. In the case of a youth committed to the department, an
order pertaining toc the youth may be modified only upon
notice to the department and subsequent hearing.

(6) Whenever the c¢ourt vests legal custody in an
agency, institution, or department, it must transmit with
the dispositional judgment copies of a medical report and
such other «c¢linical, predisposition, or cther reparts and
information pertinent to the care and treatment of the
ycuth.

(7) The order of commitment to the department shall
read as follows:

ORDER OF COMMITMENT
State of Montana )
) =8,
County of ...... }

In the district court for the ,... Judicial District.

On the .... day of ...., 19.., ...., a minor of this
county, .... vyears of age, was brought before me charged
with ,.... Upon due procf I find that .... is a suitable

person to be committed to the department of family services.
It is ordered that .... be committed to the department

of family services until

e

The names, addresses, and occupaticns of the parents
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Name Address Occupaticn

DI IR I I P L T I I I T I R A N N AT IS

Witness my hand this .... day of ...., A.D. 19...

P L I I IR Sy} e

Section 8. Section 41-5-802, MCA, is amended to read:

*41-5-802. Shelter care and detention facilities. (1)

The county commissioners in each county shall provide for

the availability of detention facilities for youths,

t+3{2) (a) fn----atl-——-connttes----the The county
commissioners may provide maintain, by purchase, lease, or
otherwise, a ptace--to--be--known--as--the-yeuth detention
facility, which sha}} may not be used for the confinement of
adult persons charged with criminal cffenses, where
delinquent vyouths amnd-yeuths-in-need-sf-superviaten may be
detained until final dispositions--which--ptace--shalti-~-be
matntained-by-the-county-as-in-other-titke-cases.

(b} The county commissioners may appoint such
necessary personnel as-required; who shai® have charge of

said the facility and of the youths detained therein.

“16- HB 568



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0568/02

{c¢) The compensation of such the personnel sheii must
be £fixed by the county commissioners, and such the
compensation and the maintaining maintenance of such the
facility shaii must be paid out of the county treasury

whteh, These Funds may be supplemented by state

appropriation and federal funds.

(d) The county commissioners shall provide for
ingspection of any county detention facility every 3 months.
Inspectioh must include but is not limited to health, fire
safety, security, rehabilitation programs, recreation,
treatment of youths, and personnel training.

{e) The judge of the diatriet youth court Lfor the
county shall inspect any detention facility at least once a

year.

(3) The county commissioners may contract with the

department or public or private agencies to purchase

detention services.

¢+234{4) (a) Counties, cities, or nonprofit corporations
may provide by purchase, lease, or otherwise, a-place-to-—-be
known-as a shelter care facility.

(b) Such The facility sha* must be physically
unrestricting and may be used to provide shelter care for
youth alleged or adjudicated delinquent, in need of
supervision, or in need of care.

{c} Suech The facility shailt nust be separate and apart
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from any facility housing adults charged with criminal
offenses.

(d) State appropriations and federa)l funds may be
received by the counties, cities, or nonprofit corporations
for establishment, maintenance, or operation of such the
facility.

{e) Such The facility shaii must be furnished in a
comfortable manner and be as nearly as possible like a
family home.

() Saek The facility may be operated in conjunction
with a youth detention facility."

Section 9. section 41-5-808, MCA, is amended to read:

“41-5-808. Regicnai-detencion Detention facility for

more than one c¢ounty or c¢ity. (1) A To satisfy the

requirements of 41-5-802(1), a regionat detention Ffacility
may be established and maintained through cooperation or by
cooperative agreement of more than one county or city.

{2) Each regienat detention facility must be licensed
by the department of-instituciona.

(3) The county determined by the court as the
residence of the youth is responsible for the cost o©of the
detention of the youth, including medical expenses incurred
during detention.

{4) Counties receiving detention services must be

billed monthly for services provided during the preceding
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month and may be refused services if bills are not paid
within 60 days of receipt of a statement."

Section 10. Section 41-5-809, MCA, is amended to read:

"41-5-809. Rules. The department of-family-services
shall make adopt rules governing the:

(1) licensing procedures for regicnal and county
detention facilities; and

{2) procedures for distributing funds for detention

facilities and services as provided in [sections 12 and

13]."

Section 11, section 53-30-229, MCA, is amended to
read:

"53-30-229. Hearing on alleged violation of aftercare
agreement -- right to appeal outcome, (1) When it is alleged

by an aftercare counselor that a youth has violated the
terms of his aftercare agreement, the youth shall be granted
a hearing at the site of the alleged viclation or in the
county where the vyouth is residing or is found within 10
days after notice has been served on the youth or the youth
is detained, whichever is earlier. The purpose of the
hearing is to determine whether the youth committed the
violation and, if so, whether the violation is of such a
nature that he shcould be returned teo the youth correctional
facility from which he was released or a different plan for

treatment should be pursued by the department of family
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services.

(2) The youth, upon advice of an attorney, may waive
his right to a hearing.

(3) With regard to this hearing, the youth shall be
given:

{a) written notice of the alleged viclation of his
aftercare agreement, including notice of the purpose of the
hearing:

(b) disclosure of the evidence against him and the
facts constituting the alleged wviolation;

(c) opportunity to be heard in person and to present
witnesses and documentary evidence to controvert the
evidence against him and to show that there are compelling

reasons which that justify or mitigate the violation;

{d) opportunity to have the referee subpoena
withesses;
{e) the right to confront and cross-examine adverse

witnesses;

(£) the right to be represented by an attorney:

(g} a record of the hearing; and

(h) notice that a written statement as to the evidence
relied upon in reaching the final decision and the reasons
for the final decision will be provided by the referee.

(4) The department shall appcint a referee, who shaid

may not be an employee of the department, to conduct the
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hearing. In the conduct of the hearing, the department may
request the county attorney's assistance as necessary. The
department shall adopt rules necessary to effect a prompt
and full review.

(5) If the referee £finds, by a preponderance of the
evidence, that the youth d4id in fact commit the vioclation,
he shall make a recommendation to the department for the
placement of the youth. In making this recommendation, the
referee may consider mitigating circumstances. Final
approval rests with the department and must be made within
10 days of the referee's recommendation.

(6) The youth may appeal £rom the decision at the
hearing to the district court of the county in which the
hearing was held by serving and filing a notice of appeal
with the court within 10 days of the department's decision.
The youth may obtain a written transcript of the hearing
from the department by giving written notice of appeal. The
district court, upon receipt of a notice of appeal, shall
order the department to promptly certify to the court a
record of all proceedings before the department and shall
proceed to a prompt hearing on the appeal based upon the
record on appeal. The decision of the department shati may
not be altered except for abuse of discretion or manifest
injustice.

(7) Pending the hearing on « viclation and pending the
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department's decisicn, a youth may not be detained except
when his detention or care is required to protect the person
or property of the youth or of others or he may abscond or

be remcved from the community, The department shall

determine the place and manner of detention and is

tesponsible  for  the cost of the detention. Procedures for

taking into custody and detention of a vyouth charged with
violation of his aftercare agreement shatt--be are as
provided in 41-3-1111, 41-5-303(2) through (6), 41-5-306,
and 41-5-308.

(8} If the decision is made to return the youth to the
youth correcticnal facility from which he was released and
the youth appeals that decision, he shall await the outcome
of the appeal at aueh the facility."”

NEW SECTION. Section 12. State funding for detention
facilities or services. (1) To the extent that funds are
appropriated under [section 13], a county may apply to the
department for funds to assist in the purchase,
construction, maintenance, or operation of detention
facilities or services.

{2) A county requesting funds shall submit to the
department a written plan describing the facilities or
services to be funded.

(3) The <department shall evaluate the plan to

determine if funding is appropriate. In evaluating the plan,
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the department shall consider:

(a) whether each facility 1is licensed or otherwise
approved by the department;

{b) the estimated number of youths expected to use
each facillty or service;

{c¢) the cost of operating each facility or providing
the service;

(d) the review of the A WRITTEN plan by the county's
local youth services advisory council provided for in
52-1-203; and

(e) any other standards adopted by rule by the

department.

NEW SECTION. Section 13. Detention facility, and
service fund. (1) The legislature may appropriate funds to
the department to implement [section 12].

{2} The department shall maintain a detention facility
and service fund containing funds appropriated wunder
subsection (1}.

(3) Each fiscal year, the department shall reserve an
amount equal to 10% of the previous year's appropriation
under subsection (1) for distribution to counties
experiencing financial emergencies in providing detention
facilities and services. A county shall apply for emergency
funding under this subsection 1in accordance with rules

adopted by the department.
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SECTION 14. SEeCTION 16, CHAPTER 475, LAWS OF 1987, 18

AMENDED TO READ:

"Section 16. Effective dates -- termination date. (1}
Except as provided in subsecticns (2) and (3), sections 1
through 13 are effective Octcber 1, 1937,

{2) The bracketed language in subsection (5) of
section t1¥ is effective July 1, 989 1991.

{(3) The bracketed 1language in subsection (3) of
section 9 terminates July 1, 1989 1991."

MEW SECTION. Section 15. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of {this act] 1s extended to the provisions of

[this act].

NEW SECTION. Section 16. codification instruction.
[Sections 12 and 13] are intended to be codified as an
integral part of Title 41, chapter 5, part 3, and the
provisions of Title 41, «chapter S5, part 3, apply to

[sections 12 and 13}.

NEW SECTION. SECTION 17. EFFECTIVE DATE. [SECTIONS S

AND 7 OF THIS ACT] ARE EFFECTIVE JULY 1, 19891.

~-End-
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HOUSE BILL NO. 568
INTRODUCED BY MERCER, HALLIGAN, STRIZICH, FARRELL

BY REQUEST OF THE BOARD OF CRIME CONTROL

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING LAWS
REGARDING DETENTION OF CERTAIN YOUTHS; PROHIBITING THE
DETENTION OF AN ALLEGED DELINQUENT YOUTH IN AN ADULT
DETENTION FACILITY EXCEPT UNDER CERTAIN CIRCUMSTANCES;
REQUIRING A COUNTY TO PAY THE COST OF A COURT-ORDERED
EVALUATION OF A YOUTH; REVISING PROVISIONS REGARDING
AVAILABILITY OF YOUTH DETENTION FACILITIES; AUTHORIZING THE
APPROPRIATION OF FUNDS TO ASSIST COUNTIES IN PROVIDING YOUTH
DETENTION FACILITIES AND SERVICES; PERMITTING COUNTIES TO
APPLY FOR THESE FUNDS; REQUIRING THE DEPARTMENT OF FAMILY
SERVICES TO ADOPT RULES; ANP AMENDING SECTIONS 7-32~-2221,
41-3-1101, 41-3-1103, 41-5-206, 41-5-306, 41-5-308,
41-5-523, 41-5-B02, 41-5-808, 41-5-809, AND 53-30-229, MCA;

AMENDING SECTION 16, CHAPTER 475, LAWS OF 19587; AND

PROVIDING AN EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
{sections 12 and 13] require the department of family
services to adopt rules governing procedures for

distributing funds to counties for Juvenile detention
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REGARDING OETENTION OF CERTAIN YOUTHS: PROHIBITING THE
DETENTION OF AN ALLEGED DELINQUENT YOUTH IN AN ADULT
DETENTION FACILITY EXCEPT UNDER CERTAIN CIRCUMSTANCES;
REQUIRING A COUNTY TO PAY THE COST OF A COURT-ORDERED
EVALUATION OF A YOUTH; REVISING PROVISIONS REGARDING
AVAILABILITY OF YOUTH DETENTION FACILITIES; AUTHORIZING THE
APPROPRIATION OF FUNDS TO ASSIST COUNTIES IN PROVIDING YOUTH
DETENTION FACILITIES AND SERVICES; PERMITTING COUNTIES TO
APPLY FOR THESE FUNDS; REQUIRING THE DEPARTMENT OF FAMILY
SERVICES TO ADOPT RULES; AND AMENDING SECTIONS 7-32-2221,
41-3-1101, 41-3-11013, 41-5-206, 41-5-306, 41-5-308,
41-5-523, 41-5-802, 41-5-808, 41-5-809, AND 53-30-229, MCA;

AMENDING SECTION 16, CHAPTER 475, LAWS OF 1987; AND

PROVIDING AN EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
[sections 12 and 131 require the dJdepartment of family
services to  adopt rules governing procedures for

distributing funds to counties for juvenile detention
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facilities and services. The rules must require a county
applying for funds to provide necessary information to
enable the department to determine the financial and
administrative feasibility of establishing or acquiring the
desired detention facility or services. In addition, the
rules must require a county to submit information regarding
the satety and habitability of the facility and its
compliance with state and federal requirements, such as
availability of medical and educational services and

physical recreation.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section Y. section 7-32-2221, MCA, is amended to read:
"7-32-2221. Segregation of priscners ~- confinement of

juveniles. (1) Each county Sail must cﬁntain a sufficient
number of rooms to allow the sheriff, jail administrator, or
private party Jjailer to separately confine classes of
prisoners as may be necessary to the security and safety of
those prisoners and the jail.

(2) Persons who are violent, disturbed, or inebriated
must not be kept or put into the same room with other
prisoners, nor shall male and Ffemale priscners lexcept
husband and wife) be kept or put into the same room.

{3) Juveniles may be confined only under conditions

that comply with 41-5-393t23}-through-t6}-and 41-5-308."
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Section 2. Sectiocn 41-3-1101, MCA, is amended to read:

*41-3-1101. Establishment of substitute care for
youth. The legislature, in recaognition of the wide and
varied needs of youth in need of care, delinguent youth, and
youth in need of supervision of this state and of the
desirability of meeting these needs on a commynity level to
the fullest extent possible, establishes by this part a
system of substitute care to provide facilities and services
for youth placed out of their homes and establishes a
program ta provide such Ffacilities and services through
local nonprofit corporations, counties, and the department
of family services."”

Section 3. Section 41-3-1101, MCA, is amended to read:

"41-3-1103. Powers and duties of department. (1) The
department shall:

(a) administer all state and federal [funds allocated
te the department for youth foster homes. youth group homes,

and child-care agencies, and detention facilities and

services for youth in need of care, youth in need of

supervision, and delinquent youth, as defined in 41-5-103;

{b) exesrcise licensing authorjity over all detention

facijities as defined in 41-5-103, youth fogter homes, youth

qgroup homes, aad child-care agencies;
ic) collect and disseminate iaformation relating to

youth im need of care, youth in aeed of sgupervision, and
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del inquent youth;

{d) provide for training of program personnel
delivering services;

{e} in cooperation with youth care facility providers,
develop and implement standards for youth care facilities;

(f}) maintain adeguate data on placements it funds in
order to keep the legislature properly informed of the
following: .

{i) the uvreakdown of youth in need of care, youth jin
need of supervision, and delinquent youth by category ia
out-cf-home care facilities;

{11) the cost per facility for services rendered;

{iii) the type and level of care of serwices Provj@gd
by each facility;

{1v) a profile of out-of-home care placements by level
of care; and

{v)} a profile of public institutional placements; and

() administer all funds allocated to the department
for resjideatial alcohol and drug abuyse treatment for
indigent youths in need of care, indigent youths in geed of
supervision, and indigent delinguent youths who require such
tieatment .

{2) The department may:

{a) eoter jnto contracts with aonpcof it Corporations

organizations tg  provige
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facilities and services for youth in need of care, youth in
need of supervision, and delinquent youth;

{b) accept gifts, grants, and donations of money and
property from public and private sources to iaitiate and
maintain community-based services to youth;

{c} adopt rules to carry out the administration and
purposes of this part.

{3} The department shall pay FEor room, board,
clothing, personal needs, transportation, and treatment in
youth foster care homes and youth group homes for youths
committed to the department who need to be placed in such
facilities."

Section 4. section 41-5-206, MCA, is amended to read:

"41-5-206. Transfer to criminal court. (1) After a
petition has been filed alleging delinquency, the court may,
upon motion of the county attorney, before hearing the
petition on its merits, transfer the matter of prosecution
to the district court iE:

{a) (i} the youth charged was 12 years of age or more
at the time of the conduct alleged to be unlawful and the
unlawful act would constitute sexual intercourse without
consent as detfined in 45-5-%503, deliberate homicide as
defined in 45-5-102, or mitigated deliberate homicide as
defined in 45-5-103, or the attempt, as defined in 45-4-103,

of either deliberate or mitigated deliberate homicide if the
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act had been committed by an adult; or

{ii} the youth charged was 16 yedars ot aqge or more at
the time of the conduct alleged to be uniawful and the
unlawful act is one or more of the following:

{A) negligent homicide as defined in 45-5-104;

(B} arson as defined in 45-6-103;

[C}) aggravated or felony assault as detined in
45-5-202;

(D} robbery as defined in 45-5-401;

(E) burglary or aggravated burglary as defined in
45-6-204:;

{(F) aggravated kidnapping as defined in 45-5-303;

(G) possession of explosives as defined in 45-8-335;

(H) criminal sale o©of dangerous drugs as included in
45-9-101;

(I) attempt as defined in 45-4-103 of any of the acts
enumerated in subsect ions (1){a)y{ii)y(a) through
{1)(a)(ii)(H);

{b) a hearing on whether the transfer should be made
1s held in conformity with the rules on a hearing on a
petition alleging delinguency, except that the hearing will
be to the youth court without a jury:

{c} notice In writing of the time, place, and purpose

of the hearing is given to the youth, his counsel, and his

parents, guardian, or custodian at least 10 days before the
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hearing; and

(d} the court finds upon the hearing of all relevant
evidence that there is probable cause to believe that:

{1} the youth committed the delinquent act alleged;

{11) the seriocusness of the offense and the protection
of the community require treatment of the youth beyond that
afforded by juvenile facilities; and

(iit} the alleged offense was committed in an
aggressive, violent, or premeditated manner.

(2} In transferring the matter of prosecution to the
district court, the court may alsc consider the following
factors:

{a) the sophistication and maturity of the youth,
determined by consideration of his home, environmental
situation, and emotiocnal attitude and pattern of living;

{b) the record and previous history of the vyouth,
including previous contacts with the youth court, law
enforcement agencies, youth courts in other Jjurisdictions,
prior pericds of probation, and prior commitments to
juvenile institutions. However, lack of a priocr juvenile
history with youth courts will not of itself be grounds for
denying the rransfer.

{3) The court shall grant the motion to transfer it
the youth was 16 years old or older at the time of the

conduct alleged to be unlawful and the wunlawful act would
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constitute deliberate homicide as defined in 45-5-102,
mitigated deliberate homicide as defined 1in 45-5-101, or the
attempt, as defined in 45-4-103, of either deliberate or
mitigated deliberate homicide if the act had been committed
by an adult.

{4} Upon transfer to district court, the judge shall
make written findings of the reascons why the jurisdiction of
the youth court was waived and the case transferred to
district court.

{5} The transfer terminates the Jurisdiction of the
youth court over the youth with respect to the acts alleged
in the petition. Mo yocuth may be prosecuted in the district
court for a criminal offense originally subject to the
jurisdiction of the youth court unless the case has been
transferred as provided in this section.

{6) Upon order of the youth court transferring the
case to the district court, the county attorney shall file
the information against the vyouth without unreasonable
delay.

{7} Any offense not enumerated in subsection (1} that
arises during the commission of a crime enumerated in
subsection (1) may be:

(a) tried in youth court;

(b} transferred to district court with an offense

enumerated im Subsection (l!), upon mation of the county
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attorney and order of the youth court judge.

{8) If a youth is found guilty in district court of
any of the offenses transferred by the youth court and is
sentenced tfo the state prison, his commitment shall be to
the department of institutions which shall confine the youth
in whatever institution it considers proper, including a
state youth correctional facility under the procedures of
53-30-212; however, no youth under 16 years of age may be
confined in the state prison.

{(9) A youth whose case 1is transferred to district

court may not be detained in an adult detention facility

before final disposition of the case unless the youth court

judge determines that:

{a) the youth facilities do not provide adequate

security; and

{b) detention in the adult Facility is in an area

physicalily, aurally, and visually separate Ffrom that of

adults.”
Section 5. sSection 41-5-306, MCA, is amended to read:
"41-5-306. (Temporary) Place of shelter care or
detention. (1) After a probable cause hearing provided for
in 41-5-303, a +youth alleged to be a youth in need of
supervision may be placed only in:

(a) a licensed youth foster home as defined in

41-3-1102;
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(b) a facility operated by a licensed child welfare
agency; or

{c}) a licensed youth group hcme as Jdef ined in
41-3~1102.

(2) A youth alleged to be in need of care shail be
placed only in the facilities stated in subsection ({1} aof
this section and shall not be placed in a jail or other
facility intended or used for the detention of adults
charged with criminal oftfenses.

(3) After a probable cause hearing provided for in
41-5-303, a youth alleged to be a delinguent youth may be
placed only in the facilities described in subsection (1),

in a detention facility as defined in 41-5-103, or in a jail

or other facility for the detention of adults only iEf the
tacilities in subsection (1) are not available or do not
provide adequate security and the detention is in an area

physically, aurally, and visually separate and removed Erom
that of adults.

41-5-306. {Effective July 1, 1983) Place of shelter
care or detention. (1) After a prcbable cause hearing
provided for in 41-5-303, a youth alleged to be a youth in
need of supervision may be placed only in:

{a) a licensed vyouth foster home as defined in
41-3-1102;

(b} a facility operated by a licensed child welfare
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agency; or

{c) a licensed youth group home as defined in
41-3-1102.

(2) A youth alleged to be in need of care shall be
placed only in the facilities stated in subsection (1) of
this section and shall not be placed in a jail or other
facility intended or used for the detention of adults
charged with criminal offenses.

(3) After a probable cause hearing provided for in
41-5-343, a youth alleged to be a delinguent youth may be
placed only in the facilities described in subsection (1) or

in a detention facility as defined in 41-5-103."

Section 6. section 41-5-308, MCA, is amended to read:

"41-5-308. Placement of youth before probable cause
hearing, (l) Before the probable cause hearing, a--youthy
except--for a youth alleged to be a delinquent youth in-need
of-care; may be held in a jail or other facility for adults
only if:

{a} the facilities in 41-5-306 are not available or do
not provide adequate security;

{bj} the placement isg in an area physically, aurally,
and visually separate from those of adults; and

ic) it appears that public safety and protection
reasonably require the youth to be held.

{(2) The official in charge of a jail or other facility
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for the detention of adult offenders or persons charged with
a crime shall inform the court immediately if a person who
is or appears toc be under the age of 18 years is received at
the facility.”

Section 7. Section 41-5-523, MCA, is amended to read:

"41-5-523. Dpisposition of delinquent youth and youth
in need of supervision. (1) If a youth is found to be
delinguent or in need of supervision., the youth court may
enter its judgment making any of the following dispositions:

{a) place the youth on probation;

b} commit the youth to the department. The department
shall thereafter determine the appropriate placement,
supervision, and rehabilitation program for the youth after
considering the recommendation of the youth placement
committee as provided in 41-5-527; provided, however, that:

(i) in the case of a youth in need of supervision,
such commitment does not authorize the department to place
the youth in a state youth correctional facility. The court
shall determine whether continuation in the home would be
contrary to the welfare of the child and whether reasonable
efforts have been made to prevent or eliminate the need for
removal of the child from his home. The court shall include
such determination in the order committing the youth to the
départment.

{ii) in the case of a delinquent youth who is a serious
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juvenile offender, the judge may specify that the youth be
placed in physical confinement in an appropriate facility
only if the judge finds that such confinement is necessary
faor the protection of the public;

{iii) a youth may not be held in physical confinement
for a period of time in excess of the maximum period of
imprisonment that could be imposed on ar adult convicted of
the offense or oEfenses that brought the youth under the
jurisdiction of the youth court. Nothing in this section
limits the power of the department to enter 1into an
aftercare agreement with the youth pursuant to 53-30-226.

{iv) a youth 1is under the supervision of a youth
probation officer, except that a youth placed in a youth
correctional facility is supervised by the department;

(c)y order such further care and treatment or
evaluation that does not obligate funding Erom the
department without the department's approval:

(d) order restitution by the youth or his parents;

{e) impose a fFfine as authorized by law if the
violation alleged would constitute a criminal offense if
committed by an adult;

(E} reguire the performance of community service;

(g) require the youth, his parents, his guardians, or
the persons having legal custody of the youth to receive

counseling services;
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{h) require the medical and psychological evaluation
of the youth, his parents, his guardians, or the persons
having legal custody of the youth;

(i) require the parents, guardians, or other persons
having legal custody of the yocuth to furnish such services
as the court may designate; or

(i) such further care, treatment, evaluation, or
relief that the court considers beneficial to the youth and
the community.

{2} At any time after the ycuth has been taken into

custody and before final disposition, the court may, with

the consent of the youth in the manner provided in 41-5-3013
for consent by a youth to a waiver of his constitutional
rights or after the youth has been adjudicated delinquent or
in need of supervision, order the youth to be evaluated by
the-department for a period not to exceed 45 days. The

department—--shatl---determine county commissicners are

tesponsible for the piaece-amnd-manner cost of the evaluation

and may contract with the department or other public or

private agencies to obtain evaluaticon services.

{3} MNo evaluation of a youth may be performed at the
Montana state hospital unless such youth is transferced to
the district court under 41-5-206.

(4) No youth may be committed or transferred to a

penal institution or other facility used for the execution
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of seatence cof adult persons convicted of crimes.

(S) Any order of the court may be modified at any
time. In the case of a youth committed to the department, an
order pertaining to the youth may be modified only upon
notice to the department and subsequent hearing.

(6) Whenever the court vests legdal custody itn an
agency. institution, or department, it must tramsmit with
the dispositional judgment copies of a medical report and
such other clinical, predisposition, or other reports and
information pertinent to the care and Ltreatment of the
youth.

{?) Thne order of commitment to the department shall
read as follows:

ORDER OF COMMITMENT
State of Montana )

} 8s.

In the district court for the .... Judicial District,
On the .... dayof ...., 19.., ...., a minor of this
county, .... vyears of age, was brought before me charged
with ..... Upon due proof 1 find that ..., is a suitable
person to be committed to the department of family services.
It is ordered that .... be committed to the department

of family services untii .....

The npames, addresses, and occcupatioms of the parents
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Name Address Occupdtion

............. PP T R BRI N I AT I I R

Witness my hand this .... day of ...., A.D. }%...

Section 8. Section 41-5-802, MCA, is amended to read:
*41-5-802. Shelter ecare and detention facilities. (1}

The county commissioners in each county shall provide for

the availabtlity of detention facilities for youths.

t#¥42} ¢a) ¥n-—--ail-—--ecounties-—--the The county
commissioners may provide maintain, by purchase, lease, or
othetwise, a place-—-to--Be--known--as—-the-youth detention
facility, which shai® may not be used for the confinement of
adult peesons charged with criminal offenses, ~ where
delinguent youths and-yowths-in-need-of-sopervision may be
detained until Eimal dispositiony--which--piaee--shati--be
satntarned-by-the-county-as-rn-other-ithe-cases,

t) The count ¥ commissionesrs may appoint such
necessary personnesl as-required; wivo shaii have charge ol

satd the facility and of the youwths detained therein,
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(c¢) The compensation of sueh the personnel shaiit must
be fixed by the county commissioners, and such the
compensation and the maintaining maintenance of such the

facility shait must be paid out of the county treasury

whieh. These  funds may be supplemented by state
appropriation and federal funds.

(d) The county commissioners shall provide for
inspeétion of any county detention facility every 3 manths.
Inspection must include but is not limited to health, fire
safety, securlity, rehabilitation programs, recreation,
treatment of youths, and personnel training.

(e) The judge of the. distriect youth court for the
counity shall inspect any detention facility at least once a

year.,

{3) The county commissioners may contract with the

department or public or private agencies tc purchase

detention services.

t2¥(4) (a) Counties, cities, or nonprofit corporations
may provide by purchase, lease, or otherwise, a-piace-to—-be
known-as a shelter care facility.

(b} Such The facility shatt must be physically
unrestricting and may be used to provide shelter care for
youth alleged or adjudicated delinguent, in need of

supervision, or in need of care.

{c) Such The facility shait must be separate and apart
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from any facility housing adults charged with criminal
offenses,

{d] State appropriations and f[ederal funds may be
received by the counties, cities, or nonprofit corporations
for establishment, maintenance, or operation of such the
facility.

(e) Seeh The facility shatt must be Ffurnished in a
comfortable manner and be as nearly as possible like a
family home.

(£} Suvech The facility may be operated in cenjunction
with a yeuth detention fFacility."”

Section 9. Section 41-5-808, MCA, is amended to read:

"41-5-808. Regionail-detention Detention facility Eor

more than one county or «city. {l) A To satisfy the

requirements of 41-5-802(1), a regionat detention facility

may be established and maintained through cooperation or by
cooperative agreement ofF more than one county or city.

{2) Each reqtenat detention facility must be 1licensed
by the department of-inatitations,

(3} The county determined by the court as the
residence of the youth is responsible for the cost of the
detention of the youth, including medical expenses incurred
during detention.

{(4) Counties receiving detention services must be

billed monthly for sServices provided during the preceding
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month and may be refused services if bilis are not paid
within 60 days of receipt of a statement.”
Section 10. section 41-5-809, MCA, i3 amended to read:
"41-5-809. Rules. The department of-family-services
shall make adopt rules governing the:

{1} licensing procedures for tegicnal and county

detention Eacilities; and

{2) procedures for distributing funds for detention

facilities and services as provided in_ {[sections 12 and

13]."

Section 11. section 53-30-229, MCA, is amended to
read:

"53-30-229. Hearing on alleged violation of aftercare
agreement -- right to appeal outcome. (1) When it is alleged
by an aftercare counselor that a youth has vioclated the
terms of his aftercare agreement, the youth shall be granted
a hearing at the site of the alleged violation or in the
county where the youth i3 residing or is found within 1¢
days after notice has been served on the youth or the youth
is detained, whichever is earlier. The purpose of the
hearing is to determine whether the youth committed the
violation and, if 30, whether the violation is of such a
nature that he should be returned to the youth correctional
facility from which he was released or a different plan for

treatment should be pursued by the department of family
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services,

{2} The youth, upon advice of an attorney, may waive
his right to a hearing.

(3) With regard to this hearing, the youth shall be
given:

(a) written notice of the alleged vioclation of his
aftercare agreement, including notice of the purpose of the
hearing;

tb) disclosure of the evidence against him and the
facts constituting the alleged violation;

{(c) opportunity to be heard in person and to present
witnesses and documentary evidence to controvert the
evidence against him and to show that there are compelling
reasons which that justify or mitigate the vioclation:

{d) oOpportunity to have the referee subpoena
witnesses;

{e) the right to confront and cross-examine advercrse
witnesses;

{f) the right to be represented by an attorney;

(9) a record of the hearing:; and

{h) notice that a written statement as to the evidence
relied upon in reaching the final decision and the teasons
for the final decision will be provided by the referee,

(4) The department shall appoint a referee, who wshald

may not be an employee of the department, to ¢unduct the
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heacing. In the conduct of the hearing, the department may
request the county attorney's assistance as necessary. The
department shall adopt rules necessary to effect a prompt
and full review.

(5) 1f the referee finds, by a preponderance of the
evidence, that the youth did in fact commit the wviolation,
he shall make a recommendation to the department for the
placement of the youth. In making this recommendation, the
referee may consider mitigating circumstances. Final
approval rests with the department and must be made within
10 days of the referee's recommendation.

(6) The youth may appeal from the decision at the
hearing to the district court of the county in which the
hearing was held by serving and filing a notice of appeal
with the c&urt within 10 days of the department's decision.
The youth may obtain a written transcript of the hearing
from the department by giving written notice of appeal. The
district court, upon receipt of a notice of appeal, shall
order the department to promptly certify to the court a
record of all proceedings before the department and shall
proceed to a prompt hearing on the appeal based upon the
record on appeal. The decision of the department shail may
ROt be altered except for abuse of discretion or manifest
injustice.

{7} Pending the hearing on a viclation and pending the

-21- HB 568

11
12
13

14

15
16
17
18
19
20
21
22
23
24

25

HB 0568/02

department's decision, a youth may not be detained except
when his detention or care is required to protect the person
or property of the youth or of others or he may abscond or

be removed from the community. The department shall

determine the place and manner of detention and is

responsible for the cost of the detention. Procedures for

taking into custody and detention of a youth charged with
violation of his aftercare agreement shait--be are as
provided in 41-3-1111, 41-5-303(2) through (6), 41-5-306,
and 41-5-308.

(8) IE the decision is made to return the youth to the
youth correctional facility from which he was released and
the youth appeals that decision, he shall await the ocutcome
of the appeal at sueh the facility."

NEW SECTION. Section 12. State funding for detention
facilities or services. (1) To the extent that funds are
appropriated under [section 11], a county may apply to the
department for funds to assist in the purchase,
construction, maintenance, or operation of detention
facilities or services,

(2) A county reguesting funds shall submit to the
department a written plan describing the facilities or
services to be funded.

(3) The department shall evaluate the plan to

determine if Efunding is appropriate. In evaluating the plan,
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the department shall consider:

{a) whether each facility 1is licensed or otherwise
approved by the department;

{b) the estimated number of youths expected to use
each facility or service:

{c) the cost of operating each facility or providing
the service;

(d) the review of the A WRITTEN plan by the county's
local youth services advisory ceuncil provided for in
52-1-203; and

(e) any other standards adopted by rule by the

department.

NEW SECTION. Section 13. Detention facility, and
service fund. (1} The legislature may appropriate funds to
the department to implement [gection 12}.

{2) The department shall maintain a detention facility
and service fund containing funds appropriated under
subsection (1).

{1y Each fiscal year, the department shall teserve an
amount equal to 103 of the previous year's appropriation
under subsection (1) for distribution  to counties
experiencing financial emergencies in providing detention
Facilities and services. A county shall apply for emergency
funding under this subsection in accotdance with ruies

adopted by the department,
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SECTION 14. secTioN 16, CHAPTER 475, LAWS OF 1987, 1S

AMENDED TO READ:

"Section 16. Effective daltes -- termination date. (1)
Except as provided in subsections {2) and (3), sections 1
through 13 are effective October 1, 1987,

{2) The bracketed language in subsection ({5) of
section t14 is effective July 1, 1989 1991.

{3) The bracketed language 1in subsection (3} of
section 9 terminates July 1, 1949 i93%1."

NEW SECTION. Section 15. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of {this act] is extended to the provisions of

|this act].

NEW SECTION. Section 16. codification instcuction.
{Sections 12 and 13] are intended to be codified as an
integral part of Title 41, chapter 5, part 3, and the
provisions of Title 41, chapter 5, part 31, apply to

{sections 12 and 13}.

new secTion, SECTION 17. ErfECTIVE DATE. [SECTIONS S

AND 7 OF THIS ACT] ARE EPFECTIVE JULY 1, 1991.

-End-
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