
HOUSE BILL NO. 568 

INTRODUCED BY MERCER, HALLIGAN, STRIZICH, FARRELL 

BY REQUEST OF THE BOARD OF CRIME CONTROL 

FEBRUARY 3' 1989 

FEBRUARY 4' 1989 

FEBRUARY 15, 1989 

FEBRUARY 16, 1989 

FEBRUARY 18, 1989 

FEBRUARY 20, 1989 

FEBRUARY 21, 1989 

FEBRUARY 28, 1989 

MARCH 20, 1989 

MARCH 2l, 1989 

MARCH 23, 1989 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO-PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 94; NOES, 2. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY• 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN. REPORT ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 49; NOES, 0. 

RETURNED TO HOUSE. 



MARCH 23, 1989 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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INTRODUCED BY &<-~t ' ~· ~ .... c.IZP 

BY REQUEST OF THE BOARD OF CRIME CONTROL 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING LAWS 

REGARDING DETENTION OF CERTAIN YOUTHS; PROHIBITING THE 

DETENTION OF AN ALLEGED DELINQUENT YOUTH IN AN ADULT 

DETENTION FACILITY EXCEPT UNDER CERTAIN CIRCUMSTANCES; 

REQUIRING A COUNTY TO PAY THE COST OF A COURT-ORDERED 

EVALUATION OF A YOUTH; REVISING PROVISIONS REGARDING 

AVAILABILITY OF YOUTH DETENTION FACILITIES; AUTHORIZING THE 

APPROPRIATION OF FUNDS TO ASSIST COUNTIES IN PROVIDING YOUTH 

DETENTION FACILITIES AND SERVICES; PERMITTING COUNTIES TO 

APPLY FOR THESE FUNDS; REQUIRING THE DEPARTMENT OF FAMILY 

SERVICES TO ADOPT RULES; AND AMENDING SECTIONS 7-32-2221, 

41-3-1101, 41-3-1103, 41-5-206, 41-5-306, 41-5-308, 

41-5-523, 41-5-802, 41-5-808, 41-5-809, AND 53-30-229, MCA." 

STATEMENT OF IN'rENT 

A statement of intent is required for this bill because 

[sections 12 and 13] require the department of family 

services to adopt rules governing procedures for 

distributing funds to counties for juvenile detention 

facilities and services. The rules must require a county 

applying for funds to provide necessary informdtiurl to 

~'"' ""'""'"' cou=o 
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enable the department to determine the financial and 

administrative feasibility of establishing or acquiring the 

desired detention facility or services. In addition, the 

rules must require a county to submit informdtion regarding 

the safety and habitability of the facility and its 

compliance with state and federal requirements, such as 

availability of medical and educational services and 

physical recreation. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MON1'ANA, 

Section 1. Section 7-32-2221, MCA, is amended tc) read: 

"7-32-2221. Segregation of prisoners -- confinement of 

juveniles. (1) Each county jail must contain a sufficier1t 

number of rooms to allow the sheriff, jail administrator, or 

private party jailer to separately confine classes of 

prisoners as may be necessary to the security and safety of 

those prisoners and the jail. 

(2) Persons who are violent, disturbed, or inebriated 

must not be kept or put into the same room with other 

prisoners, nor shall male and female prisoners (except 

husband and wife) be kept or put into the same room. 

(3) Juveniles may be confined only under conditions 

that comply with 4l-5-393t<t-th•o~9h-t6t-and 41-5-308." 

Section 2. Secc:on -ll-3-1101, MCA, is ar:ter;.ded r'-' [·ead: 

"41-3-1101. Establishment of substit 1te care for 

-2- INTRODUCED BILL 
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youth. The legislature, in recognition of the wide and 

varied needs of youth in need of care, delinquent youth, and 

youth in need of supervision of this state and of the 

desirability of meeting these needs on a community level to 

the fullest extent possible, establishes by this part a 

system of substitute care to provide facilities and services 

for youth placed out of their homes and establishes a 

program to provide such facilities and services through 

local nonprofit corporations, counties, and the department 

of family services.n 

Section 3. Section 41-3-1103, MCA, is amended to read: 

"41-3-1103. Powers and duties of department. (1) The 

department shall: 

(a} administer all state and federal funds allocated 

to the department for youth foster homes, youth group homes, 

8nd child-care agencies, and detention facilities and 

serv~ces for youth in need of care, youth in need of 

supervision, and delinquent youth, as defined in 41-5-103; 

(b) exercise licensing authority over all detention 

facilities as defined in 41-5-103, youth foster homes, youth 

group homes, and child-care agencies; 

(c) collect and disseminate 

youth in need of care, youth in need 

delinquent youth; 

(d) provide for training 
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delivering services; 

(e) in cooperation with youth care facility providers, 

develop and implement standards for youth care facilities; 

(f) maintain 

order to keep the 

following: 

adequate data on placements it 

legislature properly informed 

funds in 

the of 

(i) the breakdown of youth in need of care, youth 

need of supervision, and delinquent youth by category 

out-of-home care facilities; 

(ii) the cost per facility for services rendered; 

in 

in 

{iii) the type and level of care of services provided 

by each facility; 

(iv) a profile of out-of-home care placements by level 

of care; and 

(v} a profile of public institutional placements; and 

(g) administer all funds allocated to the department 

for residential alcohol and drug abuse treatment for 

indigent youths in need of care, indigent youths in need of 

supervision, and indigent delinquent youths who require such 

treatm~nt. 

or 

(2) The department may: 

(a} enter into contracts with nonprofit corporations 

associations or private organizations to provide 

facilities and services for youth in need of care, youth in 

need of supervision, and delinquent youth; 

-4-
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(b) accept gifts, grants, and donations of money and 

property from public and private sources to initiate and 

maintain community-based services to youth; 

(c) adopt rules to carry out the administration and 

purposes of this part. 

(3) The department shall pay for room, board, 

clothing, personal needs, transportation, and treatment in 

youth foster care homes and youth group homes for youths 

committed to the department who need to be placed in such 

facilities.~ 

Section 4. Section 41-5-206, MCA, is amended to read: 

•41-5-206~ Transfer to criminal court. (1) After a 

petition has been filed alleging delinquency, the court may, 

upon motion of the county attorney, before hearing the 

petition on its merits, transfer the matter of prosecution 

to the district court if: 

(a) (i) the youth charged was 12 years of age or more 

at the time of the conduct alleged to be unlawful and the 

unlawful act would constitute sexual intercourse without 

consent as defined in 45-5-503, deliberate homicide as 

defined in 45-5-102, or mitigated deliberate homicide as 

defined in 45-5-103, or the attempt, as defined in 45-4-103, 

of either deliberate or mitigated deliberate homicide if the 

acr_ had been commit ted by an adult; or 

(ii} the youth charged was 16 years of age or more at 
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the time of the conduct alleged to be unlawful and the 

unlawful act is one or more of the following: 

{A) negligent homicide as defined in 45-5-104; 

(B) 

(C) 

45-5-202; 

(D) 

(E) 

45-6-204; 

(F) 

(G) 

(H) 

45-9-101; 

arson as d~fined in 45-6-103; 

aggravated or felony assault as 

robbery as defined in 45-5-401; 

defined ln 

burglary or aggravated burglary as defined in 

aggravated kidnapping as defined in 45-5-303; 

possession of explosives as defined in ~5-8-JJS; 

criminal sale of dangerous drugs as included in 

(I) attempt as defined in 45-4-103 of any of the acts 

enumerated in subsections (l)(a)(ii){A) through 

(1)(a)(ii)(H); 

(b) a hearing on whether the transfer should be made 

is held in conformity with the rules on a hearing on a 

petition alleging delinquency, except that the hearing will 

be to the youth court without a jury; 

(c) notice in writing of the time, place. and purpose 

of the hearing is given to the youth, his counsel, and his 

parents, guardian, or custodian at least 10 days before the 

hearing; and 

(d) the court finds upon the hearing of dll rejcv<.-~nt 
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evidence that there is probable cause to believe that: 

(i) the youth committed the delinquent act alleged; 

(ii) the seriousness of the offense and the protection 

of the community require treatment of the youth beyond that 

afforded by juvenile facilities; and 

(iii) the alleged offense was committed in an 

aggressive, violent, or premeditated manner. 

(2) In transferring the matter of prosecution to the 

district court, the court may also consider the following 

factors: 

(a) the sophistication and maturity of the youth, 

determined by consideration of his home, environmental 

situation, and emotional attitude and pattern of living; 

(b) the record and previous history of the youth, 

including previous contacts with the youth court, law 

enforcement agencies, youth courts in other jurisdictions, 

prior periods of probation, and prior commitments to 

juvenile institutions. However, lack of a prior juvenile 

history with youth courts will not of itself be grounds for 

denying the transfer. 

(3) The court shall grant the motion to transfer if 

the youth was 16 years old or older at the time of the 

conduct alleged to be unlawful and the unlawful act would 

~o~stitute deliberate homicide as defined in 45-5-102, 

mLtigdted deliberate homicide as def1ned in 45-5-103, or the 
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attempt, as defined in 45-4-103, of either deliberate or 

mitigated deliberate homicide if the act had been committed 

by an adult. 

(4) Upon transfer to district court, the judge shall 

make written findings of the reasons why the jurisdiction of 

the youth court was waived and the case transferred to 

district court. 

(5) The transfer terminates the jurisdiction of the 

youth court over the youth with respect to the acts alleged 

in the petition. No youth may be prosecuted in the district 

court for a criminal offense originally subject to the 

jurisdiction of the youth court unless the case hds beer1 

transferred as provided in this section. 

(6) Upon order of the youth court transferring the 

case to the district court, the county attorney shall file 

the information against the youth without unreasonable 

delay. 

(7) Any offense not enumerated in subsection (1) that 

arises during the commission of a crime enumerated in 

subsection (1) may be: 

(a) tried in youth court; 

(b) transferred to district court with an offense 

enumerated in subsection (1), upon motion of the county 

attorney and order of the yot1th court judge. 

(8) If a youth is t'L•und yuilty in di~trict cuL1rt -:f 
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any of the offenses transferred by the youth court and is 

sentenced to the state prison, his commitment shall be to 

the department of institutions which shall confine the youth 

in whatever institution it considers proper, including a 

state youth correctional facility under the procedures of 

53-30-212; however, no youth under 16 years of age may be 

confined in the state prison. 

(9) A youth whose case is transferred to district 

court may not be detained in an adult detention facility 

before final disposition of the case unless the youth court 

judge determines that: 

(a) the youth facilities do not provide adequate 

security; and 

(b) detention in the adult facility is in an area 

~cally, aurally, and visually separate from that of 

adults." 

Section 5. Section 41-5-306, MCA, is amended to read: 

11 41-5-306. (Temporary) Place of shelter care or 

detention. (1) After a probable cause hearing provided for 

in 41-5-303, a youth alleged to be a youth in need of 

supervision may be placed only in: 

{a) a licensed youth foster 

41-3-1102; 

home as defined in 

(b) a Eacility operated by a licensed child welfare 

agency; or 
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(c) a licensed youth group home as defined in 

41-3-1102. 

{2) A youth alleged to be in need of care shall be 

placed only in the facilities stated in subsection (1) of. 

this section and shall not be placed in a Jail or other 

facility intended or used for the detention of adults 

charged with criminal offenses. 

(3) After a probable cause hearing provided for in 

41-5-303, a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection (l), 

in a detention facility as defined in 41-5-10~, oc in a jail 

or other facility for the detention of adults only if the 

facilities in subsection (l) are not available oc do not 

provide adequate security and the detention is in an area 

physically, aurally, and visually separate and removed from 

that of adults. 

41-5-306. (Effective July 1, 1989) Place of shelter 

care or detention. (1) After a probable cause heacirtg 

provided for in 41-5-303, a youth alleged to be a youth in 

need of supervision may be placed only in: 

(a) 

41-3-1102; 

(b) 

dgency; oc 

a licensed youth foster home as defined in 

a facility operated by a licensed child welfare 

(c) a licensed youth group home as define.i 1n 

-10-
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41-3-1102. 

(2) A youth alleged to be in need of care shall be 

placed only in the facilities stated in subsection (1) of 

this section and shall not be placed in a jail or other 

facility intended or used for the detention of adults 

charged with criminal offenses. 

(J) After a probable cause hearing provided for in 

41-5-303, a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection (1) or 

in a detention facility as defined in 41-5-103.'' 

Section 6. Section 41-5-308~ MCA, is amended to read: 

"41-5-308. Placement of youth before probable cause 

hearing. (1) Before the probable cause hearing, e--yettth 7 

exeept:--£er- a youth alleged to be a delinquent. youth -ir"':-r"':eed 

o£-ee~-re, may be held in a jail or other facility for adults 

only if: 

(a) the facilities in 41-5-306 are not available or do 

not provide adequate security; 

(b) the placement is in an area physically, aurally, 

and visually separate from those of adults; and 

(c) it appears that public safety and protection 

~easonably require the youth to be held. 

{2J The official in charge of a jail or other facility 

for the detention of adult offenders or persons charg~d with 

a cr1me shall inform the court immediately if a person who 
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is or appears to be under the age of 18 years is received at 

the facility." 

Section 7. Section 41-5-523, MCA, is amended to read: 

"41-5-523. Disposition of delinquent youth and youth 

in need of supervision. (l) If a youth is found to be 

delinquent or in need of supervision, the youth court may 

enter its judgment making any of the following dispositions: 

(a) place the youth on probationi 

(b) commit the youth to the department. The department 

shall thereafter determine the appropriate placement, 

supervision, and rehabilitation program for the youth after 

considering the recommendation of the youth placement 

committee as provided in 41-5-527; provided, however, that: 

(i) in the case of a youth in need of supervision, 

such commitment does not authorize the department to place 

the youth in a state youth correctional facility. The court 

shall determine whether continuation in the home would be 

contrary to the welfare of the child and whether reasonable 

efforts have been made to prevent or eliminate the need for 

removal of the child from his home. The court shall include 

such determination in the order committing the youth to the 

department. 

(ii) in the case of a delinquent youth who is a serious 

juvenile offender, the judge may specify th .. H thf' y,)ltth be 

placed in physical confinement in an appropr1ate tacility 

-12-
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only if the judge finds that such confinement is necessary 

for the protection of the public; 

(iii) a youth may not be held in physical confinement 

for a period of time in excess of the maximum period of 

imprisonment that could be imposed on an adult convicted of 

the offense or offenses that brought the youth under the 

jurisdiction of the youth court. Nothing in this section 

limits the power of the department to enter into an 

aftercare agreement with the youth pursuant to 53-30-226. 

(iv) a youth is under the supervision of a youth 

probation officer, except that a youth placed in a youth 

correctional facility is supervised by the department; 

{c) order such further care and treatment or 

evaluation that does not obligate funding from the 

department without the department 1 S approval; 

(d) order restitution by the youth or his parents; 

(e) impose a fine as authorized by law if the 

violation alleged would constitute a criminal offense if 

committed by an adult; 

(f) require the performance of community service; 

(g) require the youth, his parents, his guardians, or 

the persons having legal custody of the youth to receive 

counseling services; 

(h) require the medical and psychological evaluation 

of the youth, his parents, his guardians, or the persons 
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having legal custody of the youth; 

(i} require the parents, guardians, or other persons 

having legal custody of the youth to furnish such services 

as the court may designate; or 

( j) such further care, treatment, evaluation, 

relief that the court considers beneficial to the youth 

the community. 

or 

and 

(2) At any time after the youth has been taken into 

custody and before final dispos~~ion, the court may, with 

the consent of the youth in the manner provided in ~1-5-303 

for consent by a youth to a waiver of his constitutional 

rights or after the youth has been adjudicated delinquent or 

in need of supervision, order the youth to be evaluated by 

the-department for a period not to exceed 45 days. The 

deps~tm~nt---shaii---determ±ne county commiss1oners are 

responsible for the plaee-and-manner cost of the evaluation 

and may contract with the department or other p~blic or 

private agencies to obtain evaluation services. 

(3) No evaluation of a youth may be performed at the 

Montana state hospital unless such youth is transferred to 

the district court under 41-5-206. 

(4) No youth may be committed or transferred to a 

penal institution or other facility used tor the execution 

of sentence of adult pe~sons convictpd of .~r1mes. 

(5) Any ordet- of t.he court mdy be moJif1ed at_ any 

-14-
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time~ In the case of a youth committed to the department, an 

order pertaining to the youth may be modified only upon 

notice to the department and subsequent hearing. 

(6) Whenever the court vests legal custody in an 

agency, institution, or department, it must transmit with 

the dispositional judgment copies of a medical report and 

such other clinical, predisposition, or other reports and 

information pertinent to the care and treatment of the 

youth. 

(7) The order of commitment to the department shall 

read as follows: 

ORDER OF COMMITMENT 

State of Montana 

ss. 

County of ..... . 

In the district court for the .... Judicial District. 

On the 

county, 

with 

day of •••. , 19 •. , .... , a minor of this 

years of age, was brought before me charged 

Upon due proof find that .... is a suitable 

person to be committed to the department of family services. 

It is ordered that .•.. be committed to the department 

of family services un-til ••... 

The names, addresses, and occupations of the parents 

are: 

Ndme Address Occupation 
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The names and addresses of their nearest relatives are: 

Witness my hand this .... day of .... ,A.D. 19 ... 

Judge" 

Section 8. Section 41-5-802, MCA, is amended to read: 

"41-5-802. Shelter care and detention facilities. ill 

The county commissioners in each county shall provide for 

the availability of detention facilities for youths. 

tit121 (a) 1"----ail----eo~"tie~----the The county 

commissioners may provid~ maintain, by purchase, lease, or 

otherwise, a p±eee--~o--be--known--as--the-yetlth detention 

facility, which shell ~ not be used for the confinement of 

adult persons charged with criminal offenses, where 

delinquent youths and-yett~h~-±n-need-of-su~ervision may be 

detained until final disposition,--w~±eh--p%eee--3heii--be 

maintain~d-8y-the-eottn~y-es-in-other-±±k~-ee~es. 

(b) The county commissioners may appoint SHeh 

necessa~y personnel es-reqHired, who sha~~ have charge of 

soid the facility and of the youths detained therein. 

(c) The compensation of ~ttei-1 ~b_e personnel :tl'lail l?u.:;;;t 

be fixed by the county cOrnmlSSloners, and ~tieh the 
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compensation and the matntaininq maintenance of s~eh ~~~ 

facility ~ha~i must be paid out of the county treasury 

which. These funds may be supplemented by state 

appropriation and federal funds. 

(d) The county commissioners shall provide for 

inspection of any county detention facility every 3 months. 

Inspection must include but is not limited to health, fire 

safety, security, rehabilitation programs, recreation, 

treatment of youths, and personnel training. 

(e) The judge of the di~tr±et youth court for the 

county shall inspect any detention facility at least once a 

year. 

(3) The county commissioners may contract ~ith the 

department or public ~r private agencies to purchase 

detention services. 

trti!l (a} Counties, cities, or nonprofit corporations 

may provide by purchase, lease, or otherwise, a-plaee-to--be 

~nown-e~ a shelter care facility. 

(b) s~eh The facility shaii must be physically 

unrestricting and may be used to provide shelter care for 

youth alleged or adjudicated delinquent, in need of 

supervision, or in need of care. 

(c) Stich The facility ~hall must be separate and apart 

frc~ any facility housing adults charged witt1 cr1m1na~ 

offenses. 
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(d) State appropriations and federal funds may be 

received by the counties, cities, or nonprofit corpo;.··.ltions 

for establishment, maintenance, or operation of ~~~~ the 

facility. 

(e) Stt~l'l The facility sl'l.ali must be furnished in c.. 

comfortable manner and be as nearly as possible like a 

family home. 

(f) Stt~h The facility may be operated in conjunction 

with a yo~th detentio£! facility.'' 

Section 9. Section 41-5-808, MCA, is amended to read: 

~41-5-808. Re9±~n6i-dete"tion Detention facility tor 

more than one county or ci~ _ _y. (l) A To satisfy the 

requirements of 41-5-802(1), a re9ional detention facility 

may be established and maintained through cooperation or by 

cooperative a9reement of more than one county or city. 

(2) Each ~eg~ona~ detention facility must be l)censed 

by the department oe-±ns~i~~~±~n~. 

(3) The county determined by the court as the 

residence of the youth is responsible for the cost of the 

detention of the youth, including medical expenses Lncurred 

during detention. 

(4) Counties rece1ving detention serv1ces must ~e 

billed monthly for services provided durinq the preceding 

m011th and may be refused services iE oills are ;1ot ~ld~.j 

within 60 days of receipt of a statement.'' 
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Section 10. Section 41-5-809, MCA, is amended to read: 

"41-5-809. Rules. The department e~-£am~%y-serv±e@s 

shall aake adopt rules governing the: 

1!1 licensing procedures for regional and 

detention facilities; and 

county 

(2) procedures for distributing funds for detention 

facilities and services as provided in [sections 12 and 

ill·" 

Section 11. Section 53-30-229, MCA, is amended to 

read: 

•sl-30-229. Bearing on alleged violation of aftercare 

agreement -- right to appeal outcome. (1) When it is alleged 

by an aftercare counselor that a youth has violated the 

terms of his aftercare agreement, the youth shall be granted 

a hearing at the site of the alleged violation or in the 

county where the youth is residing or is found within 10 

days after notice has been served on the youth or the youth 

is detained, whichever is earlier. The purpose of the 

hearing is to determine whether the youth committed the 

violation and, if so, whether the violation is of such a 

nature that he should be returned to the youth correctional 

facility from which he was released or a different plan for 

treatment should be pursued by the department of family 

services. 

12) The youth, upon advice of an attorney, may waive 
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his right to a hearing. 

(3) With regard to this hearing, the youth shall be 

given: 

(a) written notice of the alleged violation of his 

aftercare agreement, including notice of the purpose of the 

hearing; 

(b) disclosure of the evidence against him and the 

facts constituting the alleged violation; 

(c) opportunity to be heard in person and to present 

witnesses and documentary evidence to controvert the 

evidence against him and to show that there are compelling 

reasons which ~ justify or mitigate the violation; 

{d) opportunity to have the referee subpoena 

witnesses; 

(e) the right to confront and cross-examine adverse 

witnesses; 

(f) the right to be represented by an attorney; 

(g) a record of the hearing; and 

(h) notice that a written statement as to the evidence 

relied upon in reaching the final decision and the reasons 

for the final decision will be provided by the referee. 

(4) The department shall appoint a referee, who ~ha±r 

~ not be an employee of the department, to conduct the 

hearing. In the conduct of the hearing, the department may 

request the county attorney's assistar1ce as r1ec~s:;.1ry. The 
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department shall adopt rules necessary to effect a prompt 

and full review. 

(5) If the referee finds, by a preponderance of the 

evidence, that the youth did in fact commit the violation, 

he shall make a recommendation to the department for the 

placement of the youth. In making this recommendation, the 

referee may consider mitigating circumstances. Final 

approval rests with the department and must be made within 

10 days of the referee's recommendation. 

{6) The youth may appeal from the decision at the 

hearing to the district court of the county in which the 

hearing was held by serving and filing a notice of appeal 

with the court within 10 days of the department's decision. 

The youth may obtain a written transcript of the hearing 

from the department by giving written notice of appeal. The 

district court, upon receipt of a notice of appeal, shall 

order the department to promptly certify to the court a 

record of all proceedings before the department and shall 

proceed to a prompt hearing on the appeal based upon the 

record on appeal. The decision of the department ~h~i+ ~ 

not be altered except for abuse of discretion or manifest 

injustice. 

(7) Pending the hearing on a violation and pending the 

department's decision, a youth may not be detained except 

when his detention or care is required to protect the person 

-21-

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0071/01 

or property of the youth or of others or he may abscond or 

be removed from the community. The d~2artment shall 

determine the place and manner of detention and is 

responsible for the cost of the detention. Procedures for 

taking into custody and detention of a youth charged with 

violation of his aftercare agreement ~h8l±--be are as 

provided in 41-3-1111, 41-5-303(2) through (6), 

and 41-5-308. 

41-5-306, 

(8) If the decision is made to return the youth to the 

youth correctional facility from which he was released and 

the youth appeals that decision, he shall await the our_come 

of the appeal at st1eh the facility. 11 

NEW SECTION. Section 12. State funding for detent ion 

facilities or services. (1) To the extent that funds are 

appropriated under [section 13), a county may apply to the 

department for funds to assist in the purchase, 

construction, maintenance, or operation of detention 

facilities or services. 

( 2) A county requesting funds shall submit to the 

department a written plan describing the facilities or 

services to be funded. 

(3) The department shall evaluate the plan to 

determine if funding is appropriate. In evaluating the plan, 

the department shall consider: 

(a) whether each facility is l1censed or otherwise 

-22-



1 

2 

3 

4 

5 

6 

7 

8 

LC 0071/01 

approved by the department; 

(b) the estimated number of youths expected to use 

each facility or servicei 

(c) the cost of operating each facility or providing 

the service; 

(d) the review of the plan by the county's local youth 

services advisory council provided for in 52-1-203; and 

(e) any other standards adopted by rule by the 

9 department. 

10 NEW SECTION. Section 13. Detention facility, and 

11 service fund. (1) The legislature may appropriate funds to 

12 the department to implement {section 12). 

13 {2) The department shall maintain a detention facility 

14 and service fund containing funds appropriated under 

15 subsection (1). 

16 (3) Each fiscal year, the department shall reserve an 

17 amolJnt equal to 10\ of the previous year • s appropriation 

18 under subsection (1) for distribution to counties 

19 experiencing financial emergencies in providing detention 

20 facilities and services. A county shall apply for emergency 

21 funding under this subsection in accordance with rules 

22 adopted by the department. 

23 NEW SECTION. Section 14. Extension of authority. Any 

24 

25 

Pxisting authority to make rules on 

provisions of [this act] is extended to 
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[this act). 

NEW SECTION. Section 15. Cadi f ication instruction. 

(Sections 12 and 13] are 

integral part of Title 

provisions of Title 41, 

[sections 12 and 13). 

intended to 

41, chapter 

chapter 5, 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB568, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising laws regarding detention of certain youths; prohibiting the detention of an alleged 
delinquent youth in an adult detention facility except under certain circumstances; requiring a county to pay the 
cost of a court-ordered evaluation of a youth; revising provisions regarding availability of youth detention 
facilities; authorizing the appropriation of funds to assist counties in providing youth detention facilities and 
services; permitting counties to apply for these funds; requiring the Department of Family Services to adopt 
rules; and amending various sections, MCA. 
ASSUMPTIONS: 
1. Counties would contract with existing state programs (Mountain View and Pine Hills schools) and other 

providers for 45 day evaluations of delinquent youth and youth in need of care. 
2. Youth evaluations provided at Mountain View (MVS) and Pine Hills (PH) schools would be reduced from 

an average of 29 to 15 youth per day, with the remaining youth served in alternate programs. 
3. Cost savings to MVS and PS would be a reduction in variable costs of $5.70 per client per day or 

$29,127 per year for youth evaluations. 
FISCAL IMPACT: 
Expenditures: 

DFS 

Current 
Law 

FY90 
Proposed 

Law Difference 
Current 

Law 

FY91 
Proposed 

Law Difference 

Operations $ 60,334 $ 31,207 ($29,127) $ 60,334 $ 31,207 l$29,127) 
Funding: 

General fund $ 60,334 $ 31,207 ($29,127) $ 60,334 $ 31,207 ($29,127) 
NOTE: As the bill is currently written, there is no fiscal impact to the state. 
Section 12 of HB568 establishes a detention facility and service fund to be managed by the Department of Family 
Services. Local governments can make application for grants from the fund to offset youth detention costs if there 
is an appropriation made to the fund. There is no identified source of funding for the detention facility and 
service fund in the bill. 
If there were funds appropriated to the detention facility and service fund: 

a. There will be an estimated annual fiscal impact of $28,105 to DFS. The department will need an FTE 
(grade 15) to develop and implement administrative rules and program policies and to monitor and 
evaluate the distribution of monies from the fund. 

b. State funding of at least $1,089,922 would be needed to offset estimated youth detention costs 
incurred by local governments under current law effective July 1, 1989. 

CJtLd.~... _,:;),3/8''1 
JO\lli A. MERCER', PRIMARY SPONSOR .. ---, ' DATE 

Fiscal Note for HBS68, as introduced 

118 .sr,, 



~~: i seal Note 
Form BD-15 
Page 2 

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES: 
Effective July 1, 1989, current law (41-5-306, MCA) prohibits detention of youth in a jail or other facility 
intended or used for the detention of adults charged with criminal offenses. Current law will cause an estimated 
fiscal impact to local governments of $1,089,922 per year. It is estimated that the statewide average daily 
population of youth requiring detention is 22.41. 

/IBS/.'1 



51st Legislature HB 0568/02 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

APPROVED BY COMMITTEE 
ON JUDICIARY 

HOUSE BILL NO. 568 

INTRODUCED BY MERCER, HALLIGAN, STRIZICH, FARRELL 

BY REQUEST OF THE BOARD OF CRIME CONTROL 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING LAWS 

REGARDING DETENTION OF CERTAIN YOUTHS; PROHIBITING THE 

DETENTION OF AN ALLEGED DELINQUENT YOUTH IN AN ADULT 

DETENTION FACILITY EXCEPT UNDER CERTAIN CIRCUMSTANCES; 

REQUIRING A COUNTY TO PAY THE COST OF A COURT-ORDERED 

EVALUATION OF A YOUTH; REVISING PROVISIONS REGARDING 

AVAILABILITY OF YOUTH DETENTION FACILITIES; AUTHORIZING THE 

APPROPRIATION OF FUNDS TO ASSIST COUNTIES IN PROVIDING YOUTH 

DETENTION FACILITIES AND SERVICES; PERMITTING COUNTIES TO 

APPLY FOR THESE FUNDS; REQUIRING THE DEPARTMENT OF FAMILY 

SERVICES TO ADOPT RULES; AHB AMENDING SECTIONS 7-32-2221, 

41-3-1101' 41-3-1103, 41-5-206' 41-5-306, 41-5-308, 

41-5-523, 41-5-802, 41-5-808, 41-5-809, AND 53-30-229, MCAL 

AMENDING SECTION 16, CHAPTER 475, LAWS OF 1987; AND 

PROVIDING AN EFFECTIVE DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

[sections 12 and 131 require the department of family 

services to adopt rules governing procedures for 

distributing funds to counties for juvenile detention 
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facilities and services. The rules must require a county 

dpplying for funds to provide necessary information to 

enable the department to determine the financial and 

administrative feasibility of establishing or acquirinq the 

desired detention facility or services. In addition, the 

rules must require a county to submit information regarding 

the safety and habitability of the facility and its 

compliance with state and federal requirements, such as 

availability of medical and educational services and 

physical recreation. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 7-32-2221, MCA, is amended to read: 

"7-32-2221~ Segregation of prisoners confinement of 

juveniles. (1) Each county jail must contain a sufficient 

number of rooms to allow the sheriff, jail administrator, or 

p~ivate party jailer to separately confine classes of 

prisoners as may be necessary to the security and safety of 

those prisoners and the jail. 

(2) Persons who are violent, disturbed, or inebriated 

must not be kept or put into the same room with other 

prisoners, nor shall male and female prisoners {except 

husband and wife) be kept or put into the same room. 

(3) Juveniles may be confined only under conditions 

that comply with H-5-363ti!t-thrott<jh-t6t-and 41-5-308." 
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Section 2. Section 41-3-1101, MCA, is amended to read: 

"41-3-1101. EstablishMent of substitute care fo~ 

youth. The legislature, in recogni:ion of the wide and 

varied needs of youth in need of care, delinquent youth, and 

youth in need of supervi~ion of this state and of the 

desirability of meeting these needs on a community level to 

the fullest extent possible, establishes by this part a 

system of substitute care to provide facilities and services 

for youth placed out of their homes and establishes a 

program to provide such facilities and services through 

local nonprofit corporations, counties, and the department 

of family services." 

Section 3. Section 41-3-1103, MCA, is amended to read: 

"41-3-1103. Powers and duties of department. {!) The 

department shall: 

(a) administer all state and federal funds allocated 

to the department for youth foster homes, youth group homes, 

and child-care agenc1es, and detention facilities and 

services for youth in need of care, youth in need of 

supervision, and delinquent youth~efined 1.__!!_~~--5-J:...Q_~; 

{b) exercise licensing authority over all detention 

facilities _as define~ ___ in 41-_2=__!_9_~_! youth foster homes, youth 

group homes, and child-care agencies; 

(c) collect dnd disseminate information relating to 

youth in need of care. youth in need of supervision, and 
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delinquent youth; 

(d) provide for training of program personnel 

delivering services; 

(e) in cooperation with youth care facility providers, 

develop and implement standards for youth care facilities; 

(f) maintain adequate data on placements it funds in 

order to keep the legislature properly informed of the 

following: 

(i) the breakdown of youth in need of care, youth in 

need of supervision, and delinquent youth by category in 

out-of-home care facilitiesi 

(ii) the cost per facility for services rendered; 

{iii) the type and level of care of services provided 

by each facility; 

(iv) a profile of out-of-home care placements by level 

of care; and 

for 

(v) a profile of public institutional placements; and 

(g) administer all funds allocated to the department 

residential alcohol and drug abuse treatment for 

indigent youths in need of care, indigent youths in need of 

supervision, and indigent delinquent youths who require such 

treatment. 

( 2) ·rhe tlepa r tment may: 

(a) t>nt.Pr into contracts with nonprofit corporations 

or dssocLII iun~_; or private organizations to provide 
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facilities and services for youth in need of care, youth in 

need of supervision, and delinquent youth; 

(b) accept gifts, grdnts, and donations of money and 

property from public and private sources to initiate and 

maintain community-based services to youth~ 

(c) adopt rules to carry out the administration and 

purposes of this part. 

(3) The department shall pay for room, board, 

clothing, personal needs, transportation, and treatment in 

youth foster care homes and youth group homes for youths 

committed to the department who need to be placed in such 

facilities." 

Section 4. Section· 41-5-206, MCA, is amended to read: 

"41-5-206. Transfer to criminal court. ( 1) After a 

petition has been filed alleging delinquency, the court may, 

upon motion of the county attorney, before hearing the 

petition on its merits, transfer the matter of prosecution 

to the district court if: 

(a) (i) the youth charged was 12 years of age or more 

at the time of the conduct alleged to be unlawful and the 

unlawful act would constitute sexual intercourse without 

consent as detined in 45-5-S03, deliberate homicide as 

defined in 45-5-102, or mitigated deliberate homicide as 

defined in 45~5~103, or the attempt, as defined in 45-4-103, 

of either deliberate or mitigated deliberate homicide if the 
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act had been committed by an adult; or 

(ii) the youth charged was 16 years of age or more at 

the time of the conduct alleged to be unlawful and the 

unlawful act is one or more of the following: 

(A) negligent homicide as defined in 45-5-104; 

(B) arson as defined in 45-6-103; 

(C) aggravated or felony assault as 

45-5-202; 

(D) robbery as defined in 45-5-401; 

defined in 

{E) burglary or aggravated burglary as defined in 

45-6-204; 

(F) aggravated kidnapping as defined in 45~5-303; 

(G) possession of explosives as defined in 45-8-335; 

(H) criminal sale of dangerous drugs as included in 

45-9-101; 

(I) attempt as defined in 45-4-103 of any of the acts 

enumerated in subsections (l}(a)(ii)(A) through 

(1) {a){ii){H); 

(b) a hearing on whether the transfer should be made 

is held in conformity with the rules on a hearing on a 

petition alleging delinquency, except that the hearing will 

be to the youth court without a jury; 

(c) notice in writing of the time, place, and purpose 

of the hearing is given to the youth, his counsel, and his 

parents, guardian, or custodian at least 10 days before the 
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hearing; and 

(d) the court finds upon the hearing of all relevant 

evidence that there is probable cause to believe that: 

(i) the youth committed the delinquent act alleged; 

(ii} the seriousness of the offense and the protection 

of the community require treatment of the youth beyond that 

afford~d by juvenile facilit~es: and 

(iii) the alleged offense was co~~itted in an 

aggressive, violent, or premeditated manner. 

(2) In transferring the matter of prosecution to the 

district court, the court may also consider the following 

factors: 

{a) the sophistication and maturity of the youth, 

determined by consideration of his home, environmental 

situation, and emotional attitude and pattern of living; 

{b) the record and previous history of the youth, 

including previous contacts with the youth court, law 

enforcement agencies, youth cOtlrts in other jurisdictions, 

prior periods of probation, and prior commitments to 

juvenile institutions. However, lack of a prior juvenile 

history with youth courts will not of itself be grounds for 

denying the transfer. 

(3) The court shall grdnt the motion to transfer if 

the youth was 16 years old or older at the time of the 

conduct alleged to be unl.lwtul and the unldwful act would 
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constitute deliberate homicide as defined in 45-5-102, 

mitigated deliberate homicide as defined in 45-5-103, or the 

attempt, as defined in 45-4-103, of either deliberate or 

mitigated deliberate homicide if the act had been committed 

by an adult. 

(4) Upon transfer to district court, the judge shall 

make written findings of the reasons why the jurisdiction of 

the youth court was waived and the case transferred to 

district court. 

(5) The transfer terminates the jurisdiction of the 

youth court over the youth with respect to the acts alleged 

in the petition. No youth may be prosecuted in the district 

court for a criminal offense originally subject to the 

jurisdiction of the youth court unless the case has been 

transferred as provided in this section. 

(6) Upon order of the youth court transferring the 

case to the district court, the county attorney shall file 

the information against the youth without unreasonable 

delay. 

t 7 I 

arises 

Any offPr1se not enumerated in subsection (1) that 

during 1 he commission of a crime enumerated in 

subsection (t) mdy be: 

(a) tr lt>d in youth court; 

(b} tt,\ll~f~rred to district court with an offense 

enumerated 111 ~;ubsection (1), upon motion of the county 
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attorney and order of the youth court judge. 

(8) If a youth is found guilty in district court of 

any of the offenses transferred by the youth court and is 

sentenced to the state prison, his commitment shall be to 

the department of institutions which shall confine the youth 

in whatever institution it considers proper, including a 

state youth correctional facility under the procedures of 

53-30-212; however, no youth under 16 years of age may be 

confined in the state prison. 

{9) A youth whose case is transferred to district 

court may not be detained in an adul~ detention facility 

before final disposition of the case unless the youth court 

judge determines that: 

(a) the youth facilities do not provide adequate 

security; and 

(b) detention in the adult facility is in an area 

physically, aurally, and visually separate from that of 

adults." 

Section 5. 

"41-5-306. 

Section 41-5-306, MCA, is amended to read: 

(Temporary) Place of shelter care or 

detention. (ll After a probable cause hearing provided foe 

in 41-5-303, a youth~ alleged to be a youth in need of 

supervision may be placed only in: 

(a) a licensed youth foster home as defined in 

41-3-1102; 
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(b) a facility operated by a licensed child welfare 

agency; or 

(c) a licensed youth group home as 

41-3-1102. 

defined in 

(2) A youth alleged to be in need of care shd11 be 

placed only in the facilities stated in subsection (1) of 

this section and shall not be placed in a jail or other 

facility intended or used for the detention of adults 

charged with criminal offenses. 

{3) After a probable cause hearing provided for in 

41-5-303, a youth alleged to be d delinquent youth may be 

placed only in the facilities described in subsection (1), 

in a detention facility as defined in 41-5-103, or in a jail 

or other facility for the detention of adults only if the 

facilities in subsection (1) are not available or do not 

provide adequate security and the detention is in an area 

physically, aural~ and visually separate and removed from 

that of adults. 

41-5-306. {Effective July 1, 1989) Place of shelter 

care or detention. (l) After a probable cause hearing 

provided for in 41-5-303, a youth alleged to be a youth ~n 

need of supervision may be placed only in: 

(a) a licensed youth EosLer home as defined in 

41-3-1102; 

(b) a facility operated by a licensed child welfare 

-10- HB 568 
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agency; or 

(c) a licensed youth group home as defined in 

41-3-1102. 

( 2) A youth alleged to be in need of care shall be 

placed only in the facilities stated in subsection (1) of 

this section and shall not be placed in a jail or other 

facility intended or used for the detention of adults 

charged with criminal offenses. 

(3) After a probable cause hearing provided for in 

41-5-303, a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection-(!) or 

in a detention facility as define~ in 41-5-103.'' 

Section 6. Section 41-5-308, MCA, is amended to read: 

"41-5-308. Placement of youth before probable cause 

hearing. (1} Before the probable cause hearing, 8--yott~k, 

except--fo~ a youth alleged to be a delinquent youth in-need 

o£-c8re, may be held in a jail or other facility for adults 

only if: 

(a) the facilities in 41-5-306 are not available or do 

not provide adequate security; 

(b) the placement is in an area physically, aurally, 

and visually separate from those of adults; and 

(c) it appears that public safety and protection 

reasonably require the youth to be held. 

(2) The official in charge of a jail or other facility 
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for the detention of adult offenders or persons charged with 

a crime shall inform the court immediately if a person who 

is or appears to be under the age of 18 years is received at 

the facility." 

Section 7. Section 41-S-523, MCA, is amended to read: 

"41-5-523. Disposition of delinquent youth and youth 

in need of supervision. (l) If a youth is found to be 

delinquent or in need of supervision, the youth court may 

enter its judgment making any of the following dispositions: 

(a) place the youth on probation; 

(b) commit the youth to the department. The department 

shall thereafter determine the appropriate placement, 

supervision, and rehabilitation program for the youth after 

considering the recommendation of the youth placement 

committee as provided in 41-5-527; provided, however, that: 

(i) in the case of a youth in need of supervision, 

such commitment does not authorize the department to place 

the youth in a state youth correctional facility. The court 

shall determine whether continuation in the home would be 

contrary to the welfare of the child and whether reasonable 

efforts have been rndde to prevent or eliminate the need for 

removal of the child from his home. The court shall include 

such determination in the order committing the youth to the 

department. 

(ii) in the co~~;e of a delinquent youth who is a serious 
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juvenile offender, the judge may specify that the youth be 

placed in physical confinement in an appropriate facility 

only if the judge finds that such confinement is necessary 

for the protection of the public; 

(iii) a youth may not be held in physical confinement 

for a period of time in excess of the maximum period of 

imprisonment that could be imposed on an adult convicted of 

the offense or offenses that brought the youth under the 

jurisdiction of the youth court. Nothing in this section 

limits the power of the department to enter into an 

aftercare agreement with the youth pursuant to 53-30-226. 

(iv) a youth is under the supervision of a youth 

probation officer, except that a youth placed in a youth 

correctional facility is supervised by the department; 

(c) order such further care and treatment or 

evaluation that does not obligate funding 

department without the department's approval; 

from 

(d} order restitution by the youth or his parents; 

the 

(e) impose a fine as authorized by law if the 

violation alleged would constitute a criminal offense if 

committed by an adult; 

(t) require the performance of community service; 

{g) require the youth, his parents, his guardians, or 

the per:;~-~ns having legal custody of the youth to receive 

counseling services; 
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(h) require the medical and psychological evaluation 

of the youth, his parents, his guardians, or the persons 

having legal custody of the youth; 

(i) requi~e the parents, guardians, or other persons 

having legal custody of the youth to furnish such services 

as the court may designate; or 

(j) such further care, treatment, evaluation, 

relief that the court considers beneficial to the youth 

the community. 

or 

and 

(2} At any time after the youth has been taken into 

custody and before final disposition, the court may, with 

the consent of the youth in the manner provided in 41-S-303 

for consent by a youth to a waiver of his constitutional 

rights or after the youth has been adjudicated delinquent or 

in need of supervision, order the youth to be evaluated by 

~ne-6epartme~t for a period not to exceed 45 days. The 

d:epar tment---sha:l:i---determ~ne county ______ commi 55 ioner s are 

responsible for the p:l:aee-and-ma~~er cost of the evaluation 

and may contract with the department or other J2Ublic o~ 

private ~qencies to obtain evaluation services. 

{3) No evaluation of a youth may be performed at the 

Montana state hospital unless such youth is transferred to 

the district court under 41-5-206. 

(4) No youth may be committed or transferred to a 

penal institution or other facility used for the execution 
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of sentence of adult persons convicted of crimes. 

(5) Any order of the court may be modified at any 

time. In the case of a youth committed to the department, an 

order pertaining to the youth may be modified only upon 

notice to the department and subsequent hearing. 

(6) Whenever the court vests legal custody in an 

agency, institution, or department, it must transmit with 

the dispositional judgment copies of a medical report and 

such other clinical, predisposition, or other reports and 

information pertinent to the care and treatment of the 

youth. 

(7) The order of commitment to the department shall 

read as follows: 

ORDER OP COMMITMEN1' 

State of Montana 

ss. 

County of •••••• 

In the district court for the .... Judicial District. 

On the 

counly, 

with 

day of .... , 19 .• , .••• , a minor of this 

years of age, was brought before me charged 

Upon due proof find that .... is a suitable 

person to be committed to the department of family services. 

It is ordered that ..•. be committed to the department 

of family services until ..•.. 

The names, addresses, ant.! occupations of the parents 
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are: 

Name Address Occupation 

The names and addresses of their nearest relatives are: 

Witness my hand this ••.. day of ...• ,A.D. 19 •.. 

Judge" 

Section 8. Section 41-5-802, MCA, is amended to read: 

"41-5-802. Shelter care and detention facilities. ill 

The county C?rrunissioners in each county shall provide for 

the availabi~ity of detention facilities for youths. 

t~till (a) £n----a~~----eo~ntie~----the The county 

commissioners may ~~ov%de maintain, by purchase, lease, or 

otherwise, a piaee--to--be--known--a~--~he-yott~h detention 

facility, which sha%% ~ not be used for the confinement of 

adult persons charged with criminal offenses, where 

delinquent youths and-youth~-~n-nee~-er-~~per~~~ion may be 

detained until final disposition7--whieh--piaee--~hft~l--be 

main~8in~d-by-~he-eo~nty-as-in-o~h~r-iike-~as~s. 

(b) The county commissioners may appoint stteh: 

~~£SSary personnel e~-required7 who ~hail have charge of 

~t~:-i:d the facility and of the youths detained therein. 
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(C) The compensation of such the personnel ~haTi must 

be fixed by the county commissioners, and stteh lhe 

compensation and the 

facility ~ha±± must be 

rn8il"lts:i:n±nt1 maintenance of sneh the 

paid out at the county treasury 

wh±eh. These funds may be supplemented by state 

appropriation and federal funds. 

(d) The county commissioners shall provide for 

inspection of any county detention facility every 3 months. 

Inspection must include but is not limited to health, fire 

safety, security, rehabilitation programs, recreation, 

treatment of youths, and personnel training. 

(e) The judge of the d±st~±et youth court for the 

county shall inspect any detention facility at least once a 

year. 

(3) The count:t.__~omm_l:=;sioners __ ~---~ontract with t.!"l~ 

department or public or private agencies to purchase 

detention services. 

t~tl!l (a) Counties, cities, or nonprofit corporations 

may provide by purchase, lease, or otherwise, a-piaee-to--be 

~nown-as a shelter care facility. 

(b) s~eh The facility sha±i must be physically 

unrestricting and may be used to provide shPlter care for 

youth alleged or adjudicated delinquent, in need of 

supervision, or in need of care. 

{c) s~ch The facility ~hall ~ust be separate and apart 
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from any facility housing adults charged with criminal 

offenses. 

(d) State appropriations 

received by the counties, cities, 

for establishment, maintenance, 

facility. 

and federal funds may be 

or nonprofit corporations 

or operation of stteh the 

(e) Sttch The facility shai± must be furnished in a 

comfortable manner and be as nearly as possible like a 

family home. 

{f) Stte~ The facility may be operated in conjunction 

with a yottth detention facility." 

Section 9. Section 41-5-808, MCA, is amended to read: 

'"41-5-808. R~9±one:i-d~tent~on Q_e.~ention facility for 

more than one county or city. (1) A To satisfy the 

!.~~-i._E~m~_Q!._~. '?f __ 41-2:_1!Q_~~ !lL~ f'e9±onai detention facility 

may be established and maintained through cooperation or by 

cooperative agre~ment of more than one county or city. 

{2) Each reg~oftai detention facility must be licensed 

by the department of-±nst±tttt±on~. 

(3) The county determined by the court as the 

residence of the youth is responsible for the cost of the 

detention of the youth, including medical expenses incurred 

during detention. 

(4) Counties receiving detention services must be 

billed monthly for services provided during the preceding 
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month and may be refused services if bills are not paid 

within 60 days of receipt of a statement.'' 

Section 10. Section 41-5-809, MCA, is amended to read: 

"41-5-809. Rules. The department o£-£am±iy-~~rv~ee~ 

shall ma~~ adopt rules governing the~ 

i!l licensing procedures for regional and county 

detention facilities; and 

LSL procedures for distributing funds for detention 

facilities and services as provided in [sections 12 and 

ill·" 

Section 11. Section 53-30-229, MCA, is amended to 

read: 

wsJ-30-229. Hearing on alleged violation of aftercare 

agreement -- right to appeal outcome. (l) When it is alleged 

by an aftercare counselor that a youth has violated the 

terms of his aftercare agreement, the youth shall be granted 

a hearing at the site of the alleged violation or in the 

county where the youth is residing or is found within 10 

days after notice has been served on the youth or the youth 

is detained, whichever is earlier. The purpose of the 

hearing is to determine whether lhe youth committed the 

violation and, if so, whether the violation is of such a 

nature that he should be returned to the youth correctional 

facility from which he was released or a different plan for 

treatment should be pursued by the department of family 
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services. 

(2) The youth, upon advice of an attorney, may waive 

his right to a hearing. 

(3) With regard to this hearing, the youth shall be 

given: 

(a) written notice of the alleged violation of his 

aftercare agreement, including notice of the purpose of the 

hearing; 

(b) disclosure of the evidence against him and the 

facts constituting the alleged violation; 

(c) opportunity to be heard in person and to present 

witnesses and documentary evidence to controvert the 

evidence against him and to show that there are compelling 

reasons whieh that justify or mitigate the violation; 

(d) opportunity to have the referee subpoena 

witnessesi 

(e) the right to confront and cross-examine adverse 

witnesses; 

(f) the right to be represented by an attorney; 

(g) a rt>cord of the hearing; and 

(h) notice that a written statement as to the evidence 

relied upon in reaching the final decision and the reasons 

for the final decision will be provided by the referee. 

(4) The department shall appoint a referee, who ~haii 

~.~Y not be an employee of the department, to conduct the 
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hearing. In the conduct of the heariny, the department may 

request the county attorney's as!1i!:itance as necessary. The 

department shall adopt rules neces:::;ary to effect a prompt 

and full review. 

( 5) If the referee finds, by a preponderance of the 

evidence, that the youth did in fact commit the violation, 

he shall make a recommendation to the department for the 

placement of the youth. In making this recommendation, the 

t"eferee may consider mitigating circumstances. Final 

approval rests with the department and must be made within 

10 days of the referee's recommendation. 

(6) The youth may appeal from the decision at the 

hearing to the district court of the county in which the 

hearing was held by serving and filing a notice of appeal 

with the court within 10 days of the department's decision. 

The youth may obtain a written transcript of the hearing 

from the department by giving written notice of appeal. The 

district court, upon receipt of a notice of appeal, shall 

order the department to promptly certify to the court a 

record of all proceedings before the department and shall 

proceed to a prompt hearing on the appeal based upon the 

record on appeal. The decision of the department she~~~ 

not be altered except for abuse of discretion or manifest 

injustice. 

(7) Pending the hearing on ~ violation and pending the 
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department's decision, a youth may not be detained except 

when his detention or care is required to protect the person 

or property of the youth or of others or he may abscond or 

be removed from the community. The department shall 

determine the place and manner of detention and is 

responsible for the cost of the detention. Procedures for 

taking into custody and detention of a youth charged with 

violation of his aftercare agreement ~nar%--be are as 

provided in 41-3-1111, 41-5-303(2) through (6), 41-5-306, 

and 41-5-308. 

(8) If the decision is made to return the youth to the 

youth correctional facility from which he was released and 

the youth appeals that decision, he shall await the outcome 

of the appeal at !!tteh the facility." 

NEW SECTION. Section 12. State funding for detention 

facilities or services~ (1) To the extent that funds are 

appropriated under [section 13), a county may apply to the 

department for funds to assist in the purchase, 

construction, maintenance, or operation of detention 

facilities or services. 

(2) A county requesting funds shall submit to the 

department a written plan describing the facilities or 

services to be funded. 

(3) The department shall evaluate the plan to 

determine if funding is appropriate. In evaluating the plan, 
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the department shall consider: 

(a) whether each facility is licensed or otherwise 

approved by the department; 

(b) the estimated number of youths expected to use 

each facility or service; 

(C) the cost of operating each facility or providing 

the service; 

(d) the review of the A WRITTEN plan by the county's 

local youth services advisory council provided for in 

52-1-203; and 

(e) any other standards adopted by rule by 

department. 

NEW SECTION. Section 13. Detention facility, 

the 

and 

service fund. (1) The legislature may appropriate funds to 

the department to implement [section 12]. 

(2} The department shall maintain a detention facility 

and service fund containing funds appropriated under 

subsection (1}. 

(3) Each fiscal year, the department shall reserve an 

amount equal to 10\ of the previous year's appropridtion 

under subsection ( 1) for distribution to countie::; 

22 experiencing financial emergencies in providing detention 

23 facilities and services. A county s.hall apply for emergency 

24 funding under this subsection in accordance with rul~5 

25 adopted by the department. 
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SECTION 14. SECTION 16, CHAPTER 475, LAWS OF 1987, IS 

AMENDED TO READ: 

"Section 16. Effective dates -- termination date .. {l) 

Except as provided in subsections (2) and (3), sections l 

through 13 at"e effective October 1, 1987. 

( 2) The bracketed language in subsection (5) of 

section t1t is effective July 1, ±989 1991. 

(3) The bracketed language in subsection (3) 

section 9 terminates July 1, Y989 1991." 

of 

NEW SECTION. Section 15. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act] is extended to the provisions of 

[this act]. 

NEW SECTION. Section 16. Codification instruction. 

rs~ctions 12 and 13] are intended to be codified as an 

integral part of Title 41, chapter 5, part 3, and the 

provisions of Title 41, chapter 5, part 3, apply to 

[sections 12 and 13]. 

NEW SECTION. SECTION 17. EFFECTIVE DATE. [SECTIONS 5 -· . 

ANt> I OF rHIS ACT] ARE EFFECTIVE JULY 1, 1991. 

-End-
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HOUSE BILL NO. 568 

INTRODUCED BY MERCER, HALLIGAN, STRIZICH, FARRELL 

BY REQUEST OF THE BOARD OF CRIME CONTROL 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING LAWS 

6 REGARDING DETENTION OF CERTAIN YOUTHS; PROHIBITING THE 

7 DETENTION OF AN ALLEGED DELINQUENT YOUTH IN AN ADULT 

8 DETENTION FACILITY EXCEPT UNDER CERTAIN CIRCUMSTANCES I 

9 REQUIRING A COUNTY TO PAY THE COST OF A COURT-ORDERED 

10 EVALUATION OF A YOUTH; REVISING PROVISIONS REGARDING 

11 AVAILABILITY OF YOUTH DETENTION FACILITIES; AUTHORIZING THE 

12 APPROPRIATION OF FUNDS TO ASSIST COUNTIES IN PROVIDING YOUTH 

13 DETENTION FACILITIES AND SERVICES; PERMITTING COUNTIES TO 

14 APPLY FOR THESE FUNDS; REQUIRING THE DEPARTMENT OF FAMILY 

15 SERVICES TO ADOPT RULES; ANB AMENDING SECTIONS 7-32-2221, 

16 41-3-1101, 41-3-1103, 41-5-206, 41-5-306, 41-5-308, 

17 41-S-523, 41-S-802, 41-5-808, 41-5-809, AND 53-30-229, MCAL 

18 AMENDING SECTION 16, CHAPTER 475, LAWS OF 1987; AND 

19 PROVIDING AN EFFECTIVE DATE.• 

20 

21 

22 

23 

24 

25 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

(sections 12 and 13) require the department of family 

services to adopt rules governing procedures for 

distributing funds to counties for juvenile detention 

~---
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INTRODUCED BY MERCER, HALLIGAN, STRIZICH, FARRELL 

BY REQUEST OF THE BOARD OF CRIME CONTROL 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING LAWS 

REGARDING DETENTION OF CERTAIN YOUTHS; PROHIBITING THE 

DETENTION OF AN ALLEGED DELINQUENT YOUTH IN AN ADULT 

DETENTION FACILITY EXCEPT UNDER CERTAIN CIRCUMSTANCES; 

REQUIRING A COUNTY TO PAY THE COST OF A COURT-ORDERED 

EVALUATION OF A YOUTH; REVISING PROVISIONS REGARDING 

AVAILABILITY OF YOUTH DETENTION FACILITIES; AUTHORIZING THE 

APPROPRIATION OF FUNDS TO ASSIST COUNTIES IN PROVIDING YOUTH 

DETENTION FACILITIES AND SERVICES; PERMITTING COUNTIES TO 

APPLY FOR THESE FUNDS; REQUIRING THE DEPARTMENT OF FAMILY 

SERVICES TO ADOPT RULES; ANB AMENDING SECTIONS 7-32-2221, 

41-3-1101, 41-3-1103, 41-5-206, 41-5-306, 41-5-308, 

41-5-523, 41-5-802, 41-5-808, 41-5-809, AND 53-30-229, MCAL 

AMENDING SECTION 16, CHAPTER 475, LAWS OF 1987; AND 

PROVIDING AN EFFECTIVE DATE." 

STATEMENT OF INTENT 

A state~ent of intent is required for this bill because 

(sections 12 and 13] require the department of family 

services to adopt rules governing procedures for 

distributing funds to counties for juvenile detention 
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facilities and services. The rules must require a county 

applying for funds to provide necessary infocmation to 

enable the department to determine the financial and 

administrative feasibility of establishing or acquiring the 

desired detention facility or services. In addition, the 

rules must require a county to submit information reqardinq 

the safety and habitability of the facility and its 

compliance with state and federal requirements# such as 

availability of medical and educational services and 

physical recreation. 

BE IT ENACTED BY THE LEGISLATURE or· THE STATE Of' MONTANA: 

Section 1. Section 7-32-2221, MCA, is amended to read: 

•1-12-2221. Seg~egation of prisoners -- confinement of 

juveniles. (l) Each county jail must contain a sufficient 

number of rooms to allow the sheriff, jail administrator# or 

private party jailer to separately confine classes of 

prisoners as may be necessary to the security and safety of 

those prisoners and the jail. 

(2) Persons who are violent, disturbed, or inebriated 

must not be kept or put into the same room with other 

prisoners. no~ shall male and female prisoners (except 

husband and wife) be kept or put into the same room. 

(3) Juveniles may be confined only under conditions 

that comply with 4l-5-363tlt-throu9h-t6t-and 41-5-308." 
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54Jction 2. Section 41-3-1101, MCA, is aaoended to read: 

"41-l-UOl. Establ ish.ooent of s~batitute care for 

youth. The legislature, in recognition of the wide and 

varied needs of youth in need of care, delinquent youth, and 

youth in need of supervision of this state and of the 

desirability of meeting these needs on a comaunity level to 

the fullest extent possible, establishes by this part a 

system of substitute care to provide facilities and services 

for youth placed out of their homes and establishes a 

program to provide such facilities and services throu9h 

local nonprofit corporations, coun~l.~~-..!- and the department 

of family services." 

Sec~ 3~ Section 41-3-1101, MCA, is amended to read: 

"tl-J-1103. Powers and duties of depa~t~nt. Ill The 

depa< tment shall: 

(a) administer all state and federal funds ~!located 

to the depdrtment for youth foster homes, youth group h~es, 

end c-hild-,cace agencies, . and de!:_~~tion flilcili~ies and 

~~-!~Lc~s for youth in need .o( c;:a.rfli, youth in need -Of 

supervision, and del.inq~o~..e-nt youth~~---~~!:l!!.~~- j.t\ 41--5-lO~i 

~b.) exEJeise lie~ns_i~ aut.borj.ty QY~-r all detention 

fac~lities __ 4ta detiBed .in 41_--5-l--9) 1_ )IO\lth foster homes, yowt:b 

>tjlf'Oup hc;tmeii .. .a..ad c-hild-care -.qenci~:;; 

{c) ooH.ec:t and dii!seminj,te i,nto_r-tior;> ~6liHin<J t.41 

')'Outh iAl need o.f c.ar.e_, youth j_n -Dt:W-d o·f ~.cvi~io.n_, ~ 
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delinqu~nt youth; 

ldl provide for training of pr og r .am pe _r !?Onn~ 1 

delivering services; 

tet in cooperation wi.th youth c~re facility provi4ers, 

develop and imple~e11t standards for youth care faciJities; 

(fl maintain adequate data on place .. en.ts it funds in 

order to keep the legislature properly infonaed at th.J! 

following: 

( i} the .breakdown _of youth in need of ca~.e, youttt in 

need of supervision, and delinquent youth by ,Cfl;t4lgQ_ry in 

out..-of-ho_m;e care facilities; 

(ii) the cost per facility toe services rendered; 

(iii) the type and l.eve l of cal e of services proy i4e41 

by each facility; 

(1v) a protile of out-of-home care placements Py ~ev~) 

of care; and 

fo< 

(v) a profile of public institutional placement$; anQ 

(g) q.dm.i,nist.er a.l~ fwnds q.l).oc.;~teiJ to the d.epa;r.tP\,ent 

ces).denti•~ qlcobol <;1nQ. dru9 .;.bvse tr,e9t~.l)t f__or 

in4i«jell.t -y.ou.ttts ia ne£d of c.ace, indige.nt youth$ j.n _Qe,e.fll ot 

supeJ.vision, anc:l ~,nd-igen~ de~inque-nt yquths wh.o re9u,ire st,Lc.b 

,t_c~. 

0 •) The ~,Hme.n~ 1114 y : 

~a') ~~;~.t.er }XIrto ,con;t.r_~,c_t~ w,Ltb ponp,cof~;t -~Q;ff)Qf-,.f~~91MP 

,o·r associ:if..tion~ or p.cJ.v.;tte o,-r 9C;l.O.i$at). wns t<,> "'"'~Y~·~ 
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facilities and services for youth in need of care, youth in 

need of supervision, and delinquent youth; 

{b) accept gifts, grants, and donations of money and 

property from public and private sources to initiate and 

maintain community-based services to youth; 

(c) adopt rules to carry out the administration and 

purposes of this part. 

(3) The department shall pay for room, board, 

clothing, personal needs, transportation, and treatment in 

youth fuster care homes and youth group homes for youths 

committed to the department who need to be placed in such 

facilitie~." 

Section 4. Section 41-5-206, MCA, is amended to read: 

•41-S-206. Transfer to criainal court. 11) After a 

petition haS been filed alleging delinquency, the court may, 

upon motion of the county attorney, before hearing the 

petition on its merits, transfer the matter of prosecution 

to the district court if: 

(a) {i} the youth charged was 12 years of age or more 

at the t1me of the conduct alleged to be unlawful and the 

unlawful act would constitute sexual intercourse without 

consent as det'ined in 45-S-503, deliberate homicide as 

defined in 45-S-102, or mitigated deliberate homicide as 

defined in 45-5-103, or the attempt, as defined in 45-4-103, 

of either deliberate or mitigated deliberate homicide if the 
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act had been committed by an adult; or 

{ii) the youth charged was lb yedrs ot age or more at 

the time of the conduct alleged to be UJllawful and the 

unlawful act is one or more of the following: 

(AI 

(B) 

ICJ 

45-5-202; 

negligent homicide as defined in 45-~-104; 

arson as defined in 45-6-103; 

aggravated or felony assault as detined 

(D) robbery as defined in 45-5-401; 

in 

(E) burglary or aggravated burglary as defined in 

45-6-204; 

(F) aggravated kidnapping as defined in 45-5-103; 

(G) possession of explosives as defined in 45-8-335; 

(H) criminal sale of dangerous drugs as included in 

45-9-101; 

( I I attempt as defined in 45-4-101 of any of the acts 

enumerated in subsections (l)(a)(ii)(A) through 

(1)1al(iii(H); 

(b) a hearing on whether the transfer should be made 

1s held in conformity with the rules on d hearing on a 

petition alleging delinquency, except that lhe hearing will 

be to the youth court without a JUry; 

(c) notice in writing of the lime, place, and purpose 

of the hearing is given to the youth. his counsel, and his 

parents. guardian, or custodian at least 10 days before the 
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hearing; and 

(d) the court finds upon the hearing of all relevant 

evidence that there is probable cause to believe that: 

(i) the youth committed the delinquent act alleged; 

(ll) the seriousness of the offense and the protection 

of the community require treatment of the youth beyond that 

afforded by juvenile facilities; and 

("iii) the alleged offense was conuaitted in an 

aggressive, violent, or premeditated manner. 

(2) In transferring the matter of prosecution to the 

district court, the court may also consider the following 

factors: 

(a) the sophistication and maturity of the youth, 

determined by consideration of his home, environmental 

situation, dnd emotional attitude and pattern of living; 

(b) the record and previous history of the youth, 

including prev1ous contacts with the youth court, law 

enforcement agencies, youth courts in other jurisdictions, 

prior periods of probation, 

juvenile institutions. However, 

and 

lack 

prior 

of a 

comJnitments to 

prior juvenile 

history with youth courts will not of itself be grounds for 

denying th~ transfer. 

(3) The court shall grant the motion to transfer if 

the youth was 16 years old or older at the time of the 

conduct alleged to be unlawful and the unlawful act would 
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constitute deliberate homicide as defined in 45-5-102, 

mitigated deliberate homicide as defined in 4S-S-la3, or the 

attempt, as defined in 45-4-103, of either deliberate or 

mitigated deliberate homicide if the act had been committed 

by an adult. 

14) Upon transfe~ to district court, the judge shall 

make written findings of the reasons why the jurisdiction of 

the youth court was waived and the case transferred to 

district court~ 

(S) The transfer terminates the jurisdiction of the 

youth court over th~ youth with respect to the acts dlleqed 

in the petition. No youth may be prosecuted in the district 

court for a crimindl offense originally subject to the 

jurisdiction of the youth court unless the case has been 

transferred as provided in this section. 

(6) Upon order of the youth court transferring the 

case to the district court, the county attorney shall file 

the information against the youth without unreasonable 

delay. 

(7} Any offense not enumerated in subsection (1) that 

arises during the conun1sstun of a crime enumerated in 

subsection (1) may be: 

(a) tried in youth court; 

(b) transferred to district court with an offense 

enumerated in subsection (l), upon motion of the county 
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attorney and order of the youth court judge. 

(8) If a youth is tound guilty in district court of 

any of the offenses transferred by the youth court and is 

sentenced to the state prison, his commitment shall be to 

the department of institutions which shall confine the youth 

in whatever institution it considers proper, including a 

state youth correctional facility under the procedures of 

53-30-212; ho~ever, no youth under 16 years of age may be 

confined in the state prison. 

(9) A youth whose case is transferred to district 

court may not be detained in an~dult detention facility 

before final disposition of the case unless the youth court 

judge determines that: 

(a) the youth facilities do not provide adequate 

security; and 

(b) detention in the adult facility is in an ar~~ 

physically~ aurally, and visually s~parate from that of 

adults." 

Section 5. Section 41-5-306, MCA, is amended to read: 

"41-S-306. (Te11porary I Place of shelter care or 

detention. (1) After a probable cause hearing provided for 

in 41-5-303, a youth alleged to be a youth in need of 

supervision may be placed only in: 

(a) a licensed youth foster home as defined in 

41·3·1102; 
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(b) a facility operated by d licen::.ed child welfare 

agency; or 

(c) a licensed youth group home as defined in 

41-3-1102. 

{2) A youth alleged to be in need of care shall be 

placed only in the facilities stated in subsection (l) of 

this section and shall not be placed in a jail or othe~ 

facility intended or used for the detention of adults 

charged with criminal otfenses. 

{3) After a probable cause hearing provided for in 

41-5-303, a youth alleged to be a delinquent youth may b~ 

placed only in the facilities described in subsection (l), 

in a detention facility as defined in 41-5-103, or in a jail 

or other facility for the detention of adults only if the 

facilities i11 subsection (1) are not available or do not 

provide adequate security and the detention is in an area 

physically, aurally, and visually separate and removed from 

that of adults. 

41-5~306. (Effective July 1, 1989) Place of shelter 

care or detention. {1) After a probable cause hearing 

provided for in 41-5-303, d youth al1~ged to be a youth in 

need of supervision may be placed only 1n: 

(a) a licensed youth fost~r home as defined 1n 

41-3-1102; 

lb) a facility operated by a l1censed child welfare 
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youth group home as defined in 

(2) A youth alleged to be in need of care shall be 

placed only in the facilities stated in subsection (1) of 

this section and shall not be placed in a jail or other 

facility intended or used for the detention of adults 

charged with criminal offenses. 

(J) After a probable cause hearing provided for in 

41-5-JOJ, a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection (1) or 

in a detention facility as de~ined in 41-5-103." 

Section&. section 41-5-308, MCA. is amended to read: 

w41-S-J08. Place.ent of youth before p£obable cause 

hearing. (1) Before the probable cause hearing, a--yaH~h, 

exeep~--for a youth alleged to be a delinquent youth ~n-need 

of-eare, may be held in a jail or other facility for adults 

only if: 

(a) the facilities in 41-S-306 are not available or do 

not provide adequate security; 

lb) the placement is in an area physically, aurally, 

and visually separate froM those of adults; and 

(c) it appears that public safety and protection 

reasonably require the youth to be held. 

(2) The official in charge of a jail or other facility 
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for the detention of adult offenders or persons charged with 

a crime shall inform the court immediately if a person who 

is or appears to be under the age of 18 years is received at 

the facility." 

Section 7. Section 41-S-523, MCA, is amended to read: 

"41-5-523. Disposition of delinquent youth and youth 

in need of supervision. (l) If a youth is found to be 

delinquent or in need of supervision. the youth court may 

enter its judgment making any of the following dispositions: 

ta, place the youth on probation; 

(b) coamit the youth to the department. The department 

shall thereafter determine the appropriate placement, 

supervision. and rehabilitation program for the youth after 

considering the recommendation of the youth placement 

committee as provided in 41-5-527; provided, however, that: 

(i) in the case of a youth in need of supe~vision, 

such commitment does not authorize the department to place 

the youth in a state youth correctional facility. The court 

shall determine whether continuatlon in the home would be 

contrary to the welfare of the child and whether reasonable 

efforts have been made to prevent or eliminate the need for 

removal of the child from his home. The court shall include 

such determination in the order committing the youth to the 

department. 

(ii) in the case of a delinquent youth who is a serious 
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juvenile offender, the judge may specify that the youth be 

placed in physical confinement in an appropriate facility 

only if the judge finds that such confinement is necessary 

for the protection of the public: 

(iii) a youth may not be held in physical confinement 

for a period of time in excess of the maximum period of 

imprisonment that could be imposed on an adult convicted of 

the offense or offenses that brought the youth under the 

jurisdiction of the youth court. Nothing in this section 

limits the power of the department to enter 1nto an 

aftercare agreement with the youth pursuant to 53-30-226. 

(iv) a youth is under the supervision of a youth 

probation officer, except that a youth placed in a youth 

correctional facility is supervised by the department; 

(c) order such further care and treatment or 

evaluation that does not obligate funding from the 

department without the department's approval; 

(d) order restitution by the youth or his parents; 

(e) impose a fine as authorized by law if the 

violation alleged would constitute a criminal offense if 

committed by an adult; 

(f) require the performance of community service; 

(g) require the youth, his parents, his guardians, or 

the persons having legal custody of the youth to receive 

counseling services; 
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(h) require the medical and psychological evaluation 

of the youth, his parents, his guardians, or the persons 

having legal custody of the youth; 

(i) require the parents, guardians, or other persons 

having legal custody of the youth to furnish such services 

as the court may designate; or 

( i) such further care, treatment, evaluation, or 

relief that the court considers beneficial to the youth and 

the community. 

(2) At any time after the youth has been taken into 

custody and before final disposition, the court may, with 

the consent of the youth in the manner provided in 41-5-303 

for consent by a youth to a waiver of his constitutional 

rights or after the youth has been adjudicated delinquent or 

in need of supervision, o~der the youth to be evaluated by 

th~-8~pe~tment for a period not to exceed 45 days. The 

d~pa~tm~nt---fthell---determin~ county commissioners are 

responsible for the plae@-and-menner cost of ~ evaluation 

and may contract with the department or other public or 

private ~gencies to obtain evaluation services. 

(3) No evaluation of a youth may be performed at the 

Montana state hospital unless such youth is transferred to 

the district court under 41-5-206. 

(4) No youth may be committed or transferred to a 

penal institution or other facility used for the execution 
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of sentence of adult persons convicted of cri~s~ 

(5) Any order of the court may be IIIOdified at any 

t i.e. In the case of a youth committed to the department, an 

order pertaining to the youth may be •odified only upon 

noti~e to the departMent and subsequent hearing. 

(6) Whenever the cou~t vests leqal custody 1n an 

agency, institution, or departaent, it .ust transait with 

the dispositional j'udcjBieont copies of a 11edical r-eport and 

such otber clinical. predisposition, or other reports and 

inforRiation pertinent to the care and treataent of the 

youth. 

(7) The order of coa.itaent to the department shall 

read as follows: 

ORD£R OF COMMITMEN'I' 

State of Aontana 

ss. 

County of •••••• 

In the district cou't for the •.•. Judicial District. 

On tbe 

county, 

day of •...• 19 .• , •••• ,a ainor of this 

ye~rs of ac)e,. was brou9ht before- are charqed 

!Jp<m, em. proof I find that •••. is " o>uit;oble W'ith 

pe:rs011 to be c~itted to the- depart: ~We-Rt of ta•·ily services. 

H is ocdered t'l>at •••• be c.,.,.itted to tht> depilrt-nt 

of faaily ser9ices until ····~ 

'!be Jlratfte's:, add.resses, Alll£1: O:CC'\IPf'tiOd& of tile paren~a 
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are: - Address Occupation 

................. ~ .................................................. . 

...................... -- ...... " ....................................... . 
The names and addresses of th~ir nearest relatives are: 

................................................................... .- --

................................................................... 
Witness •Y hand this ...• day of ...... ,A.D. 19 ••• 

Judqe" 

Sec:liolt 8. Sect ion 41-5-802, II!CA, is a.,..nded to read: 

••t-S-802. Shelter ca~e and detention facilities. 1!1 

The county C011811is--sioners in each county shall provide for 

the availab-ility of dete·ntion facilities foe youths. 

tlt!ll Cal ln----e%1----ee•ftti~----~he The COURt)' 

co-issioners aay pro.:tde- n~ain·tain,. by purchase, lea-se. or 

othecwise, a pi•ee--~--~--~ftOWft--as--the-y~h detention 

facility, which shall: ~ not be used for the con-finement of 

adult persons charged with criminal offenses, where 

de-linquf'!'nt youth's arut-ye.e'h's-2-n-n-eed-ef-sl!Spe'l'·risttHt IMIJ be 

detained until fi~l disposition;--whieh--ptaee--shatl--Be 

.. ~ftta~fteG-hy-t~-eev~ty-as-~ft-other-i~ke-ease~. 

II>) The county COBRiss.iOI\ei'S may appoint ataeh 

Aeeessary perscmntrl es-requ~f'rd7 wWo, statl£ ll'ctvl!" cbarqe of 

~id the facility and of the youths detained t~rein. 

-16- JIB 568 



2 

6 

8 

9 

10 

ll 

12 

1 3 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0568/02 

(c) The compensation of sueh the personnel shati must 

be fixed by the county commissioners, and sHeh the 

compensation and the ma~nteinin~ maintenance of sueh the 

facility ~hal! ~! be paid out 

•"~eh~~~ __ _!und~ may be 

appropriation and federal funds. 

of the county 

supplemented 

treasury 

by state 

(d) The county commissioners shall provide for 

inspection of any county detention facility every 3 months. 

Inspection must include but is not limited to health, fire 

safety, security, rehabilitation programs. recreation, 

treatment of youths, and personnel training. 

(e) The judge of the district youth court for the 

county shall inspect any detention facility at least once a 

year. 

(3) The county commissioners ~-~ontract with the 

department or public or private agencies to pure~_?~ 

detention services. 

titl!l (a) Counties, cities, or nonprofit corporations 

may provide by purchase, lease, or otherwise, a-plaee-to--be 

~newn-8~ a shelter care facility. 

{b) Stten The facility shall must be physically 

unrestricting and may be used to provide shelter care for 

youth alleged or adjudicated delinquent, in need of 

supervision, or in need of care. 

(c) s~eh The facility ~hei~ must be separate and apart 
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from any facility housing adults charged with criminal 

offenses. 

(d) State appropriations and federal funds may be 

received by the counties, cities, or nonprofit corporations 

for establishment~ maintenance. ,Jr operation of !nteh the 

facility. 

{e) Stteh The facility ~h8ii must be furnished in a 

comfortable manner and be as nearly as possible like a 

family home. 

{f) Sueh The facility may b~ operated in conjunction 

with a yo~th d~tention facility." 

Section 9. Section 41-5-808, MCA, is amended tu read: 

•41-5-808. Regional-detentio" Detention facility for 

more than one county or c~. (1) A To satisfy the 

requirements of 41-5-802(!1.!_~ r~9i-onelll detention facility 

may be established and maintained through cooperation or by 

cooperative agreement ot more than one county or city. 

(2) Each re~~ona% detention facility must be licensed 

by the department of-in~~~ttttion~. 

(3) The county determined by the court as the 

residence of the youth is responsible for the cost of the 

detention of the youth, including medical expense~ incurred 

during detention. 

{4) Counties receiving detention services must be 

billed monthly for services provid~d during the preceding 

-18- HB 568 
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month and may be refused services if bills are not paid 

within 60 days of receipt of a statement." 

Section 10. Section 41-S-809, MCA, is amended to read: 

·~t-S-809. Rules. The department ef-faaily~serviees 

shall Mak~ ad2E! rules governing the~ 

1!1 licensing procedures for regional and county 

detention facilities~ 

12J procedures for distributing funds for detention 

facilities and services as provided in [sections 12 and 

!ll·" 
Section 11. Section 53-30-229, MCA, is amended to 

read: 

•sJ-l0-229. Bearing on alleqed violation of aftercare 

aqree.ent -- right to appeal outco.e. (1) When it is alleged 

by an aftercare counselor that a youth has violated the 

terms of his aftercare agreement, the youth shall be granted 

a hearing at the site of the alleqed violation or in the 

county where the youth is r~sidinq or is found within 10 

days after notice has been served on the youth or the youth 

is detained, which•ver is earlier. The purpose of the 

hearing is to determine whether the youth committed the 

violation and, if so, whether the violation is of such a 

nature that he should be returned to the youth correctional 

facility fro. which he vas r•l•aeed or a different plan for 

treatment should be pursued by the department of family 
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services. 

(2) The youth, upon advice of an attorney, may waive 

his right to a hearing. 

(3) With r~gard to this hearinq, the youth shall be 

given: 

(a) written notice of the alleged violation of his 

aftercare agreement, including notice of the purpose of the 

hearing; 

(b) disclosure of the evidence aqainst him and the 

facts constituting the alleged violation; 

(c) opportunity to be heard in person and to present 

witnesses and documentary evidence to controvert the 

evidence against him and to show that there are compellin9 

reasons which ~ justify or mitigate the violation: 

(d) opportunity to have the referee subpo~n• 

witnesses; 

{el the right to confront and cross-examine adverse 

witnesses: 

(fl the ri9ht to be represented by an attorney: 

(q) a record of the hPating; and 

(h) notice that a written statement as to the evidence 

relied upon in reachinq the final dPcision and the teasons 

for the final decision will be provided by the referee. 

(4) The department shall appoint a ref@ree, who •~ali 

~ not be an employee of the depart~Pnt; to conduct the 
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hearing. In the conduct of th~ hearing, the department may 

request the county dttorney's assistance as necessary. The 

department shall adopt rules necessary to effect a prompt 

and full review. 

{5) If the referee finds, by a preponderance of the 

evidence, that the youth did in fact commit the violation, 

he shall make a recommendation to the department for the 

placement of the youth. In making this recommendation, the 

referee may consider mitigating circumstances. Final 

approval rests with the department and must be made within 

10 days of the referee's recommendation. 

(6) The youth may appeal from the decision at the 

hearing to the district court of the county in which the 

hearing was held by serving and filing a notice of appeal 

with the court within 10 days of the department's decision. 

The youth may obtain a written transcript of the hearing 

from the department by giving written notice of appeal. The 

district court, upon receipt of a notice of appeal, shall 

order the department to promptly certify to the court a 

record of all proceedings before the department and shall 

proceed to a prompt hearing on the appeal based upon the 

record on appeal. The decision of the department shall ~ 

not be altered except for abuse of discretion or manifest 

injustice. 

(7) Pending the hearing on a violation and pending the 
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department's decision, a youth may not be detained except 

when his detention or care is required to protect the person 

or property of the youth or of others or he may abscond or 

be removed from the community. The department shall 

~!~~~--- -~~_p_!ace .~!ld manner of detention and is 

responsible for the cost of the detention. Procedures for 

taking into custody and detention of a youth charged with 

violation of his aftercdre agreement shall--be ~ as 

provided in 41-3-1111, 41-S-303(2} through (6), 41-5-306, 

and 41-5-308. 

(8) If the decision is made to return the youth to the 

youth correctional facility from which he was released and 

the youth appeals that decision, he shall await the outcome 

of the appeal at stteh the facility.u 

NEW SECTION. Section 12. State funding fo< detention 

facilities or services. (1) To the extent that funds are 

appropriated under (section 13), a county may apply to the 

department for funds to assist in the purchase, 

construction, maintenance, 0[ operation of detention 

facilities or services. 

(2) A county requesting funds shall submit to the 

department a written plan describing the facilities or 

services to be funded. 

(J) The department shall evaluate the plan to 

determine if funding is appropriate. In evaluating the plan, 
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the department shall consider~ 

(al whether each facility is licensed or otherwise 

approved by the department; 

fbJ the estimated number of youths expected to use 

each facility or service: 

(c) the cost of operating each facility or providing 

the serv1ce; 

(d) the review of the A WRITTEN plan by the county's 

local youth services advisory council provided for in 

52-1-203; and 

(e) any other standards adopted by rule by 

department. 

NEW SECTION. Section 13. Detention facility,. 

service fund~ (1) The legislature may appropriate 

the department to implement {section 12]. 

funds 

the 

and 

to 

(2) The department shall maintain a detention facility 

and service fund containing funds appropriated under 

subsection (1). 

(3) Each fiscal year, the department shall reserve an 

amount equal to 10\ of the previous year•s appropriation 

under subsection (I) for distribution to counties 

22 experiencinq financial emergencies in providing detention 

23 facilities and services. A county shall apply for emergency 

24 funding under this subs~ction in accordanc~ with rules 

25 adopted by the department. 
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SECTION 14. SECTION 16, CHAPTER 475, LAWS_OF 1987, IS 

AMENDED TO READ: 

"Section 16. Effective dates-- ter•ination date. (l) 

Except as provided in subsections (2) and (3), sections 1 

through 13 are effective October l, 1987. 

(2) The bracketed language in subsection (S) of 

section tit is effective July l, 1989 1991. 

(l) The bracketed language in subsection (l) 

section 9 terminates July 1, 1989 1991." 

of 

NEW SECTION. Section 15. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of (this act) is extended to the provisions of 

(this act(. 

Section 16. Codification instruction. NEW. SECTION. 

(Sections 12 and 13) are intended to be codified as an 

integral part of Title 41, chapter 5. part J, and the 

provisions of Title 4lr chapter 5. part 3, apply to 

{sections 12 and 13(. 

NEW SECTION. SECTION 17. EFFECTIVE DATE. (SEC_TIONS 5 

AND } OF TH!§_A~T I ARE EF_~~C"J"IVE JULX_l.t~!99l. 

-End-
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