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INTRODUCED BY ém%.%
A BILL FOR AN ACT ENTITLED: “AN ACT TO PROVIDE FOR

LICENSING OF UNDERGROUND STORAGE TANK INSTALLERS; TO PROVIDE
FOR PERMITTING OF INSTALLATIONS AND CLOSURES OF UNDERGROUND
STORAGE TANKS; TO PROVIDE FOR INSPECTIONS DURING TANK
INSTALLATIONS OR CLOSURES; TO AUTHORIZE FEES FOR LICENSES,
PERMITS, AND INSPECTIONS; TO CREATE AN UNDERGROUND STORAGE
TANK LICENSE AND PERMIT ACCOUNT; TO LOAN $50,000 FROM THE
GENERAL FUND TO THE ACCOUNT FOR THE LICENSING, PERMITTING,
AND INSPECTION PROGRAM; TG PROVIDE AN EXEMPTION FROM THE

SUNRISE AUDIT REQUIREMENT; AND PROVIDING EFFECTIVE DATES,"

STATEMENT OF INTENT

It is the intent of the legislature that the department
of health and environmental sciences adopt rules necessary
to govern the installation and closure of underground
storage tanks, including rules governing:

{l1) permits for installations and closures;

(2) licenses and requirements for tank installers;

(3) inspections and inspectors;

(4) fees for licenses, permits, and inspections; and

(5) distribution of funds to local governments.
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. short title. (Sections 1
through 18] may be cited as the "Montana Underground Storage
Tank Installer Licensing and Permitting Act".

NEW SECTION. Section 2. Findings and purpose. (1)
Leaking underground storage tanks have been identified as a
significant source of underground contamination and as a
potential hazard for [Eire and explosion. Government and
industry studies show that a major cause of leaking
underground storage tanks is improper installation or
closure. Proper installation or closure requires
specialized knowledge, training, and experience.

(2) To protect the health of Montana citizens and the
quality of state waters and other natural resources, it is
the intent of the legislature to require permits for the
installation or closure of wunderground storage tanks; to
limit the conduct of these activities to persons with
demonstrated competence, training, and experience; and to
assess fees to support state and local administration of
permitting, licensing, and inspection activities.

NEW SECTION. Section 3. Definitions. As used 1in
[sections 1 through 18], unless the context requires
otherwise, the following definitions apply:

(1) "Board" means the board of health and

environmental sciences provided for in 2-15-2104.

INTRODUCED BILL
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(2) "Closure" or "to close" means the process of
properly removing or filling in place an underground storage
tank that is no longer in service.

{3) "Department" means the department of health and

environmental sciences provided for in Title 2, chapter 15,

part 21.
(4) {a) "Installation” or "to install" means the
placement of an underground storage tank, including

excavation, tank placement, backfilling, and piping of
underground portions of the underground storage tank that
store or convey regulated substances. Installation also
includes repair or modification of an underground storage
tank through such means as tank relining or the repair or
replacement of valves, fillpipes, piping, vents, or in-tank
ligquid-level monitoring systems.

{(b) The terms do not include:

{i) the process of conducting a precision {tightness)
test to establish the integrity of the underqground storage
tank;

(ii) the installation of a leak detection device that
1s external to and not attached to the undergfound storage
tank; ér

{iii) the 1installation and maintenance of a cathodic
protection system.

(5) "“Installer" means an individual who is engaged in
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the business of installation or closure of underground
storage tanks.

{6) “License" means a license issued by the department
under [section 6] to conduct the installation or closure of
underground storage tanks.

{7) "Licensed installer" means an individual who holds
a valid underground storage tank installer license.

(8) “Operator" means a person in control of or having
responsibility for the operation, maintenance, or management
of an underground storage tank.

(9) "Owner" means a person who owns an underground
storage tank used for the stcrage, use, cor dispensing of
regulated substances.

(10) "Person" means an individual, firm, trust, estate,
partnership, company, association, corporacicn {whether
organized for profit or net), city, town, local governmental
entity, or any other governmental or private entity.

(11) "Regqulated substance" means a regulated substance
as defined in 75-10-403.

{12} "Underground storage tank" means an underground
storage tank as defined in 75-10-403.

NEW SECTION. Section 4. Rulemaking authority. The
department may adopt rules gowverning the installation and
closure of underground storage tanks. Rules may include but

are not limited to the fcllewing:
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(1) the requirements for issuance, denial, renewal,
modification, suspension, and revocation of permits for the
installation and closure of underground storage tanks;

(2) the requirements for issuance, denial, renewal,
modification, suspension, and revocation of licenses for
underground storage tank installers;

(3) the requirements for examination and training of
underground storage tank installers;

(4) the regquirements for gualifications of inspectors,
use of inspectors, and methods for conducting an inspection;

(5) a schedule of fees for obtaining licenses and
license renewals by underground storage tank installers;

(6) a schedule of fees for the review of applications
for underground storage tank permits:

(7) a schedule of fees for inspection of installations
or closures; and

(8) the mechanism for remittance of inspection or
permitting fees to local governments.

NEW SECTION. Section 5. permits -- requirement for
licensed installer. (1) An owner or operator of an
underground storage tank may not install or close, or cause
to be installed or closed, an underground storage tank
without a permit issued by the department as provided in
[section 8].

(2) In addition to obtaining a permit, an owner or
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operator shall obtain the services of a licensed installer
for the installation or closure of an underground storage
tank unless the installation or closure is:

(a) inspected by a department inspector or a
designated local inspector as provided in [section 9]; or

[b) exempt from the requirement for a licensed
installer, as provided in [section 10}.

NEW SECTION. Section 6. Licensing —— interim licenses
-- regular licenses. (1) An installer may not install or
close an underground sStorage tank unless he has a valid
license issued by the department.

(2) From RApril 1, 1990, through September 30, 1990,
the department shall grant an installer an interim license
if the installer submits, on a form supplied by the
department, information demonstrating competency and
experience in the installaticn and closure of underground
storage tanks. All interim licenses expire on Octcber 1,
1990.

(3) The department.shall grant an installer a regular
license, beginning October 1, 1990, if the installer
demonstrates competency and experience in the installation
and closure of underground storage tanks, passes a written
examination conducted by the department, and pays the
license fee established by department rule.

{4) The department shall conduct written examinations

_6.—
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for the purpose of qgualifying individuals to receive an
underground storage tank installer license. The department
shall determine the times and locations of the examinationg
and shall provide public notice of the examinations.

{5) Ar underground storage tank installer license is
valid for a period not to exceed 3 years and is subject to
pericdic renewal as prescribed by department rule.

(6) As a condition of renewal, the department may
require that an installer demonstrate continuing competency
in the installation and closure of tanks.

{7} An installer need not bDe a Montana resident to

qualify for a license,

NEW SECTION. Section 7. Dpenial, modification,
suspension, oOr revacation of license —— grounds. (1)} The
department may deny, modify, condition, suspend, or revoke a
license if the installer:

(é) fails te achieve a passing grade on a written
examination;

{by fails to pay a license fee;

{c) commits fraud or deceit with respect to the

license application:

{(d) has had a similar license suspended or revoked in

another state or territory; or

(e) viclates any state or federal law, rule, permit,

or order relating to the installation or closure of an
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underground storage tank.

{2) If the department modifies, conditions, suspends,
or revokes a license, it shall inform the applicant or
license holder in writing of the reason for the action. The
installer may request a hearing before the board. If the
board grants a hearing, the hearing must be held 1in
accordance with the provisions of the Montana Administrative

Procedure Act.

NEW SECTION. Section 8. rpermits - application
procedure -- issuance. (1) Before the installation or
closure of an underground storage tank, the owner or
operator shall file a permit application with the department
on forms provided by the department. The time between Lhe
filing of a permit application with the department and the
installation or closure may be provided by department rule.
The department may provide by rule for emergency permits o
apply to emergency conditions pertaining to the installailan
or closure of underground storage tanks.

(2) The permit application must, at a minimum, require
the owner or operator to provide informatien concerning:

{a) the date of the tank installation or closure;

(b} the location of the tank installatien or closure;

(c) the type of construction of the tank;

{d) the contents of the tank being closed or the

anticipated contents of the tank being installed; and
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{e) the name of the 1licensed installer who will be
installing or ciosing the underground storage tank or, if
the owner or operator is not going to have the underground
storage tank installed or clesed by a 1licensed installer,
the estimated date for inspection by the department.

(2) After receipt of a completed application that
meets the reguirements of this section and any rules adopted
under [section 4{(1)], the department shall issue the permit.

NEW SECTION, Section 9. Inspection of installations
and closures -- Ffee. (1) After being issued a permit, an
owner or operator may obtain an inspection by the department
in lieu of obtaining the services of a licensed installer.
The owner or operator shall provide timely notice to the
department of the date and location of the underground
storage tank installation or c¢losure and shall establish
with the department the time when an inspection may be
conducted.

(2) An owner or operator may conduct an installation
or closure under this section only if an inspector is
present.

(3) An inspection fee must be paid by the owner or
operator to the department to cover the costs associated
with an inspection. The inspection is not considered
complete until the owner or operator pays the fee.

(4) Department officials or local government cofficers,
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such as 1local health otticers, sanitarians, local (fire
chiefs, or other persons designated or hired by the
department, shall c¢onduct inspections on behalf of the
department.

(5) The department shall pay the person conducting an
inspection on the department's behalf, as provided in
subsection (4), from the underground storage tank license
and permit account established in [section 18} up to 80% of
any fee collected by the department for the inspection. When

an inspection is conducted by an cofficer of a county or

" ¢ity, the payment must be made by the department to the

appropriate county or city treasurer. A county or city shall
use payments received under this section only for costs
incurred in conducting inspections under this section.

{6) A copy of an installation inspection report must
be kept on file by the owner or operator for as long as the
department may require by rule. A cepy of a closure
inspection report must be kept by the owner or operator tor
3 years after the date of closure.

(7) The department may enter and inspect the premises
or any appurtenant property of an owner or cperator at any
time to ensure compliance with laws or rules pertaining to

underground storage tanks.

NeWw section. Section 10. Exemption. The owner or

operator of a farm or residential tank with a capacity of

-10-
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1,100 gallons or less that is used for storing motor fuel
for noncommercial purposes or a tank used for storing
heating o0il for consumptive use onkthe premises where stored
shall obtain a permit for the installation or closure of the
tank but 1is not reguired to obtain the services of a
licensed installer.

NEW SECTION. Section 11. Administrative enforcement.
(1) when the department believes that a person has violated
[sections 1 through 18], a rule adopted thereunder, or a
permit provision, it may serve written nctice of the
violation on the person or his agent. The notice must
specify the alleged violation and the facts that constitute
the alleged violation. The notice may include an order to
provide information pertaining to the installaticon or
closure or an order to take necessary corrective action
within a reasonable time as stated in the order. The notice
and order may be signed and served by a department inspector
if it is perscnally given to the person or to his agent.
Every other notice and order must be signed by the director
of the department or his deputy and must be served by
certified mail wupon the person or his agent. The order
becomes final unless, within 30 days after the notice is
served, the person iequests in writing a hearing before the
board. On receipt o! the request, the board shall schedule a

hearing. Service by mail is complete on the date of

~-11-

(=23

[= T - B ]

12
13
i4
15
16
17
18
19
20
21
22
23
24

25

LC 0852/01

mailing.

(2) If, pursuant to a hearing held under subsection
(1}, the board finds that a viclation has occurred, it shall
either affirm or modify the department's order. An order
issued by the department or the board may prescribe the date
by which the wviolation must cease and may prescribe time
limits for particular action. IE, after a hearing, the board
finds that no violation has occurred, it shall rescind the
department's order.

{3) Instead of issuing an order pursuant to subsection
(1), the department may either:

(a) require the alleged violator to appear befcre the
board for a hearing at a time and place specified in the
notice and answer the charges described in the notice of
violation; or

(b} initiate action under [section 12, 14, or 15].

{4) This section does not prevent the board or
department from attempting to obtain voluntary compliance
through issuance of a warning, a conference, or any other
appropriate administrative or judicial means.

NEW SECTION. Section 12. 1iInjunctions. The department
may institute and maintain in the name of the state actions

for injunctive relief as provided in Title 27, chapter 19,

to:

(1) immediately restrain any person from engaging ir
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unauthorized activity that is endangering public health or
causing damage to the environment;

(2) enjoin a violation of ([sections 1 through 18], a
rule adopted under [sections 1 through 181, or an order of
the department or the board; or

{3) require compliance with [sections 1 through 18], a
rule adopted under [sections 1 through 18), or an order of
the department or the board.

NEW SECTION. Section 13. Imminent hazard. Upon
receipt of evidence that the installation or closure of an
underground storage tank may present an imminent and
substantial danger tco public health or the environment, the
department may commence administrative or judicial
proceedings tao immediately abate the danger or te restrain,
order, or enjoin any person from causing the danger. The
department may take other judicial or administrative action
as may be necessary.

NEW SECTION., Section 14. cCivil penalties. (1} Any
person who violates any provision of [sections 1 through
18], a rule adopted under [sections 1l through 18}, or an
order of the department or the board is subject to a civil
penalty not to exceed $10,000 per violation. Each day of
violation of [sections 1 through 18], a rule adopted under
[sections 1 through 18], or an order constitutes a separate

violation.

~13-

12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0852/01

(2) The department may institute and maintain in the
name of the state any enforcement proceedings under this
section. Upon request of the department, the attorney
general or the county attorney of the county where the
violation occurred shall petition the district court to
impose, assess, and recover the civil penalty.

{3) Action under this section does not bar:

{a) enforcement of [sections 1 through 18], rules
adopted under (sections 1 through 18], orders of the
department or the board, or terms of a license or permit by
injunction or other appropriate remedy; or

(b) action under [section 15].

NEW SECTION. Section 15. Criminal penalties. (1) any
owner or operakor who knowingly installs o¢or closes an
underground storage tank without a permit and either an
inspection or the use of Lthe services of a licensed
installer as required in {section $S)]; any installer who
knowingly installs or «closes an underground storage tank
without being licensed; or any person who knowingly makes
any false statements or representations in any application,
permit, report, licensing form, or other document filed or
maintained as required by [sections 1 through 1B] or
required by rules adopted under {[sections 1 through 18] is
subject to a fine not to exceed $10,000 for each violation

or imprisonment not to exceed 6 months, or both. Each day of
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violation constitutes a separate violation.

(2} A person convicted of a second or subsequent
criminal wviolation is subject te a fine not to exceed
$20,000 for each violation or imprisonment not to exceed 1
year, or both. Each day of violation constitutes a separate
violation.

(j) Action under this section does not bar enforcement
of [sections 1 through 18}, rules adopted under {sections 1
through 18], orders of the department or the board, or terms
of a license or permit by injunction or other appropriate
remedy.

NEW SECTION. Section 16. compliance with other 1laws
--limitation on local crdinances. (1) Nothing in [sections 1
through 18] limits or alters the responsibility of an owner,
gperator, or installer to comply with all other state laws
or rules.

{2} Ordinances adopted by 1local government units
requiring installation or closure permits or Llicensed
installers, or both, may be no less stringent than the
requirements of [sections 1 through 18].

NEW SECTION. Section 17. application of other law.
(1) The provisions of [sections 1 through 18] and rules
adopted under ([sections 1 through 18] govern 1if they
conflict with other provisions of Montana law or any action

taken by the department under the other provisions of law.
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{2) The remedies provided for in [sections 1 through
18] are cumulative with other remedies provided by law.

NEW SECTION. Section 18. Underground storage tank
license and permit account. (1} There 1is an wunderground
storage tank license and permit account within the state
special revenue fund established in 17-2-102.

{2) There must be paid into the account:

(a) revenues from permit, license, and inspection fees
collected under ([sections 1 through 1B)]; and

{b) revenues from penalties or damages collected under
{sections 1 through 18].

(3) Appropriations may be made from the underground
storage tank 1license and permit account only for the
administration ¢f the underground storage tank program.

NEW SECTION. Section 19. appropriation. {1} There |is
appropriated as a loan froem the general fund to the
underground storage tank license and permit account $5C,000
tor the biennium ending June 30, 1931, for the
administration of [sections 1 through 18] by the department
of health and environmental sciences.

{2) The department shall use money Erom the
underground storage tank license and permit account to repay
over a 10-year period to the general fund the lcan amount,
plus interest at a rate equivalent to the previous fiscal

year's average rate of return on the board of investments’

_ls_
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short-term interest pool.

NEW SECTION. Section 20. Exemption from sunrise and
audit requirement. {This act] is exempt from the legislative
audit committee report provided for in 2-8-203.

NEW SECTION. Section 21. Effective dates. (1)

[Sections 4, 20, ané this section] are effective on passage
and approval.

{2) f[Section 19] is effective July 1, 1989.

(3) f{Sections 1 through 3 and S through 18} are

effective April 1, 1990.

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB552Z, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

This legislation, "An Act to provide for licensing of installers of underground storage tanks; for permitting of
owners or operaters for installations and closures of underground storage tanks and for inspection during tank
installations or closures; creating an underground storage tank special revenue fund; and providing effective
dates," requires individuals who install, repair, retrofit, or close underground storage tank (UST) systems to be
licensed by the state with exceptions. It also allows for fees to be assessed for licensing, permits and
inspections of underground storage tanks.

ASSUMPTIONS:

This program will be administered by DHES through the UST program which is 75Z federally funded. There is 1/4 of a

grade 14 FTE associated with this legislation. The revenue from the fees is to defray the costs for running the
program.

The following assumptions are made based on other states' installer licensing programs:

1. 100 individuals taking the installer licensing test in FYS0 and FY9l. The expected pass rate is 90% (the
people taking the test are experienced installers). The following is a cost breakdown for the licensing
test.

a. Test cost to the individual $50.00 each.

b.) Study guide cost to the individual will cover the cost of printing and mailing. Assuming half of the
applicants will request the study guide at $45.00 a piece.

c.) License and renewal cost to the individual $20.00 per vear.

d.) Cost of a training session to the program $5,000.

e.) Cost of printing and mailing licenses $15.00 each.

2. 175 installation permits for UST systems issued (75 in FY90, 100 in FY91). Each installation includes

three tanks taking three days for installation.

) Permit cost per installation $200.00.

.} Inspection fee for use of non-licensed installer on the installation $100.00 per day.

)

Up to 807 of the permit and inspection fee may be returned to local authorities which have been
designated inspecting agencies.

g Zwﬂ/wﬁ DATY; X//a/ 57 BN . )

RA SHACKLEFORDf/BUDGET DIRECTOR THOMAS E. NELSON, PRIMARY
OFFICE OF BUDGET AND PROGRAM PLANNING

_DATEZ-/3-%4%

[

S1PONSOR

Fiscal Note for HB552, as iplroduced

HE $SZ



Fiscal Ncote Request, HB55? as introduced
Form BD-1"
Page 2

Fund TImpact:

A1l monies will be placed into a special revenue fund set up by this legislation. All bills for costs incurred by
this legislation will be paid from the fund.

FYS0 FY91
Current Proposed Current Proposed
Law Law Difference Law Law Difference
Revenue: $ -0- $34,550 $34,550 $ -0- $38,650 $38,650
Expenditures: -0~ 34,550 34,550 ~-0- 38,650 38,650
Net Effect: ~0- -0- -0- -0~ -0~ -0-

EFFECT ON COUNTY OR LOCAL REVENUE OR EXPENDITURE:

The local authorities which have been designated inspecting agencies may receive up to 80%Z of the permit and
inspection fee for the installations which occur in their jurisdiction. These monies will be used to defray the
costs to locals for inspections and permits.

LONG _RANGE EFFECTS OF PROPOSED LEGISLATION:

This legislation will improve the quality of the underground storage tank installations, repairs, retrofits and
closures. Individuals who perform this type of work will have a standard basic knowledge of the regulations and
performance standards. Tank owners will have some assurance that the installer will know the proper way to do the
work. Non-compliance penalties should help improve installation quality. Installations self-certified by licensed
installers should reduce the regulatory worklcad on goverrmental inspectors.

An underground storage tank which has been properly installed and maintained is less likely to have problems.
Faulty installation often results in leaks. These leaking systems may contaminate groundwater, cause vapor
problems in buildings which may result in explosion and endanger public health.

TECHNICAI, OR MECHANICAL DEFECTS OR CONFLICTS WITH EXISTING LEGISLATION:

There is no present state legislation in effect which governs the licensing of underground storage tank installers
or requires permitting of underground storage tank work.

HB SS2
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APPROVED BY COMM. ON
NATURAL RESOURCES

HOUSE BILL NO. 552

INTRODUCED BY T. NELSON, HARPER
A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE FOCR
LICENSING OF UNDERGROUND STORAGE TANK INSTALLERS; TO PROVIDE
FOR PERMITTING OF INSTALLATIONS AND CLOSURES OF UNDERGROUND
STORAGE TANKS; TO PROVIDE FOR INSPECTIONS DURING TANK
INSTALLATIONS OR CLOSURES; TO AUTHORIZE FEES FOR LICENSES,
PERMITS, AMD INSPECTIONS; TO CREATE AN UNDERGROUND STORAGE
TANK LICENSE AND PERMIT ACCOUNT; TO LOAN $50,000 FROM THE

GENERAL FUND TO THE ACCOUNT; TO APPROPRIATE $50,000 FROM THE

ACCOUNT TO THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL

SCIENCES FOR THE LICENSING, PERMITTING, AND INSPECTION
PROGRAM; TO PROVIDE AN EXEMPTION FROM THE SUNRISE AUDIT

REQUIREMENT; AND PROVIDING EFFECTIVE DATES."

STATEMENT OF INTENT

It is the intent of the legislature that the department
of health and environmental sciences adopt rules necessary
to govern the installation and c¢losure of underground
storage tanks, including rules governing:

{1) permits for installations and closures;

{2) licenses and requirements for tank installers;

(3) inspections and inspectors;

(4) fees for 1licenses, permits, and inspections; and
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() distribution of funds to local governments,

BE IT ENACTED RY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. Short title. [Sections 1
through 18] may be cited as the "Montana Underground Storage
Tank Installer Licensing and Permitting Act".
NEW SECTION. Section 2. Findings and@ purpose. (1)
Leaking underground storage tanks have been identified as a

significant source of underground contamination and as a

potential hazard for fire and explosion. Government and

industry studies show that a major cause o©of 1leaking
underground storage tanks is improper installation or
closure. Proper installation or closure requires

specialized knowledge, training, and experience.

(2) To protect the health of Montana citizens and the
gquality of state waters and other natural resources, it is
the intent of the legislature to require permits for the
installation or closure of underground storage tanks: to
limit the conduct of these activities to persons with
demonstrated competence, training, and experience; and to
assess fees to support state and local administration of
permitting, licensing, and inspection activities.

NEW SECTION. Section 3. Definitions. As used in
[sections 1 through 18], unless the context reguires

otherwise, the following definitions apply:

-2- HB 552

SECOND READING



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB (552/02

(1) "Board" means the board of health and
environmental sciences provided for in 2-15-2104.

{(2) "Closure”" or "to c¢lose" means the process of
properly removing or filling in place an underground storage
tank that is no longer in service.

(3) "Department™ means the department of health and
environmental sciences provided for in Title 2, chapter 15,
part 21.

(4) {a) "Installation" or "to install" means the
placement of an underground storage tank, including
excavation, tank placement, backfilling, and piping of
underground portions of the underground storage tank that
store or convey regulated substances. Installation also
includes repair or modification of an underground storage
tank through such means as tank relining or the repair or
replacement of valves, fillpipes, piping, vents, or in-tank
liquid-level monitoring systems.

{b) The terms do not include:

(i) the process of conducting a precision (tightness)
test to establish the integrity of the underground storage
tank;

(ii) the 1installation of a leak detection device that
is external to and not attached to the wunderground storage

tank: or

{iii) the installation and maintenance of a cathodic
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protection system.

{5} "iInstaller" means an individual who is engaged 1in
the business of installation or closure of underground
storage tanks.

(6) "License" means a license issued by the department
under {section 6) to conduct the installation or closure of
underground storage tanks,

(7) "Licensed installer" means an individual who holds
a valid underground storage tank installer license,

{8) "Operator" means a person in control of or having
responsibility for the operation, maintenance, or management
of an underground storage tank.

(9) "“Owner" means a person who owns an underground
storage tank used for the storage, use, or dispensing of
regulated substances.

(10) "Perscn” means an individual, firm, trust, estate,
partnership, company, association, corporation {whether
organized for profit or not), city, town, local governmental
entity, or any other governmental or private entity.

{11} "Regulated substance" means a regulated substance
as defined in 75-10-403.

{12) "Underground storage tank" means an underground
storage tank as defined in 75-10-403.

NEW SECTION. Section 4. Rulemaking authority. The

department may adopt rules governing the installation and
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closure of underground storage tanks. Rules may include but
are not limited to the following:

{l) the requirements for issuance, denial, renewal,
modification, suspension, and revocation of permits for the
installation and clasure of underground storage tanks;

{2) the requirements for issuance, denial, renewal,
modification, suspensieon, and revocation of licenses for
underground storage tank installers;

(3) the requirements for examination and training of
underqground storage tank installers;

{(4) the requirements for gualifications of inspectors,
use of inspectors, and methods for conducting an inspection;

(5} a4 schedule of fees for obtaining licenses and
license renewals by underground storage tank installers;

(6) a schedule of fees for the review of applications
for underground storage tank permits;

{7) a schedule of fees for inspection of installations
ar closures; and

(8) the mechanism for remittance of inspection or
permitting fees to local governments.

NEW SECTION. Section 5. permits -- requirement For
licensed installer. {1) An owner or operator of an
underground storage tank may not install or close, or cause
to be installed or closed, an underground storage tank

without a permit issued by the department as provided 1in
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[section 8]).

(2) In addition to obtaining a permit, an owner or
operator shall obtain the services of a licensed installer
for the installation or closure of an underground storage
tank unless the installation or closure is:

(a) inspected by a department inspector or a
designated local inspector as provided in [section 9}; or

{b) exempt from the requirement for a licensed
installer, as provided in [secticn 10}.

NEW SECTION. Section 6. Licensing -- interim licenses
~~ regular licenses. (1) An installer may not install or
close an wunderground storage tank unless he has a valid
license issued by the department.

(2) From April 1, 1990, through September 30, 1990,
the department shall grant an installer an interim license
if the installer submits, on a fowtm supplied by the
department, information demonstrating competency and
experience in the installation and closure of underground
storage tanks. All interim licenses expire on October 1,

1990,

{3} The department shall grant an installer a regular
license, beginning October 1, 1990, if the installer
demonstrates competency and experience in the installation

and closure o©of underground storage tanks, passes a wriktten

examination conducted by the department, and pays the
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license fee established by department rule.

(4) The department shall conduct written examinations
for the purpose of gualifying individuals to receive an
underground storage tank installer license. The department
shall determine the times and locatiocns of the examinations
and shall provide public notice of the examinations.

{5} An underground storage tank installer license 1is
valid for a period not to exceed 3 years and is subject to
periodic renewal as prescribed by department rule.

(6) As a condition of renewal, the department may
require that an installer demonstrate continuing competency
in the installation and closure of tanks.

(7} An installer need not be a Montana resident to

qualify for a license.

NEW SECTION. Section 7. Dpenial, modification,
suspension, or revocation of license -- grounds. (1) The
department may deny, modify, condition, suspend, or revoke a
license if the installer:

(a) fails to achieve a passing grade on a written
examination;

{(b) fails to pay a license fee;

(¢) commits fraud or deceit with respect to the

license application;

(d) has had a similar license suspended or revoked in

another state or territory; or
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{e) violates any state or federal law, rule, permit,
or order relating to the installation or closure of an
underground storage tank.

{2) If the department modifies, conditions, suspends,
or revokes a license, it shall inform the applicant or
license holder in writing of the reason for the action. The
installer may request a hearing before the board. If the
board grants a hearing, the hearing must be held in
accordance with the provisions of the Montana Administrative

Procedure Act.

NEW SECTION. Section 8. Permits -— application
procedure -— issuance. (1) Before the installation or
closure of an underground stcrage tank, the owner or
operator shall file a permit application with the department
on forms provided by the department. The time between the
filing of a permit application with the department and the
installation or closure may be provided by department rule,
The department may previde by rule for emergency permits to
apply to emergency conditions pertaining to the installation
or closure of underground storage tanks.

{2) The permit applicaticon must, at a minimum, require
the owner or operator to provide information concerning:

{a) the date of the tank installation or closure;

(b) the location of the tank installaticn or closure;

(c) the type of construction of the tank;
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{d) the contents of the tank being c¢losed or the
anticipated contents of the tank being installed; and

(e) the name of the licensed installer who will be
installing or closing the underground storage tank or, if
the owner or operator is not geoing to have the underground
storage tank installed or closed by a licensed installer,
the estimated date for inspection by the department.

{3) After receipt of a completed application that
meets the reguirements of this section and any rules adopted
under [section 4(l)], the department shall issue the permit.

NEW SECTION. Section 9. Inspection of installations
and closures -- fee. (1) After being issued a permit, an
owner or operator may obtain an inspection by the department
in lieu of obtaining the services of a 1licensed installer.
The owner or operator shall provide timely notice to the
department of the date and location of the underground
storage tank installation or closure and shall establish
with the department the time when an inspection may be
conducted.

(2) An owner or operator may conduct an installation
or closure under this section only if an inspector is
present.

(3) An inspection fee must be paid by the owner ar
operator to the department to cover the costs associated

with an inspection. The inspection is not considered
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complete until the owner or operator pays the fee.

(4) Department officials or local government officers,
such as local health officers, sanitarians, local fire
chiefs, or other persons designated or hired by thne
department, shall conduct inspections on behalf of the
department.

{3) The department shall pay the person conducting an
inspection on the department's behalf, as provided in
subsection (4), from the underground storage tank license
and permit account established in [section 18] up tc 80% of
any fee collected by the department for the inspection. When
an inspection is conducted by an officer of a county or
city, the payment must be made by the department to the
appropriate county or city treasurer. & county or city shall
use payments received under this section only for costs
incurred in conducting inspections under this section.

{6) A copy of an installation inspection report must
be kept on file by the owner or operator for as long as the
department may require by rule, A copy of a closure
inspection report must be kept by the owner or operator for
3 years after the date of closure.

{7) The department may enter and lnspec: the premises
or any appurtenant property ol an owner or cperator at any
time to ensure compliance with laws or rules pertaining to

underground storage tanks.
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NEW SECTION. Section 10. Exemption. The owner or
operator of a farm or residential tank with a capacity of
1,100 gallons or less that is used for storing motor fuel
for noncommercial purposes or a tank used for storing
heating oil for consumptive use on the premises where stored
shall obtain a permit for the installation or closure of the
tank but 1is not required to obtain the services of a

licensed installer.

NEW SECTION. Section 11. Administrative enforcement.
(1) When the department believes that a person has violated
{sections 1 through 18]}, a rule adopted thereunder, or a
permit provision, it may serve written notice of the
violation on the person or his agent. The notice must
specify the alleged violation and the facts that constitute
the alleged violation. The notice may include an order to
provide information pertaining to the 1installation or
closure or an order to take necessary corrective action
within a reasonable time as stated in the order. The notice
and order may be signed and served by a department inspector
if it is personally given to the person c©r to his agent.
Every other notice and order must be signed by the director
of the department or his deputy and must be served by
certified mail wupon the person or his agent. The order
becomes final unless, within 30 days after the notice Iis

served, the person requests in writing a hearing before the
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board. On receipt of the request, the board shall schedule a
hearing. Service by mail is complete on the date of
mailing.

(2) If, pursuant to a hearing held under subsection
(1), the board finds that a violaticn has occurred, it shall
either atfirm or modify the department's order. An order
issued by the department or the board may prescribe the date
by which the violation must cease and may prescribe time
limits for particular action. If, after a hearing, the board
finds that no violation has occurred, it shall rescind the
department's order.

{3} Instead of issuing an order pursuant to subsection
{1), the department may either:

(a) require the alleged violator to appear before the
board for a hearing at a time and place specified 1In the
notice and answer the charges described in the notice of
violation; or

(b) 1initiate action under [section 12, 14, or 15}.

(4) This section does not prevent the board or
department from attempting to obtain voluntary compliance
through issuance of a warning, a conference, or any other

appropriate administrative or judicial means.

NEW SECTION. Section 12. Injunctions. The department
may institute and maintain in the name of the state actions

for injunctive relief as provided in Title 27, chapter 19,
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to:

(1) immediately restrain any person from engaging in
snauthorized activity that is endangering public health or
causing damage to the environment;

{2) enjoin a violation of [sections 1 through 18], a
rule adopted under [sections 1 through 18], or an order of
the department or the board; or

(3) require compliance with [sections 1 through 18], a
rule adopted under [sections 1l through 18], or an order of

the department or the board.

NEW SECTION. Section 13. Imminent hazard. Upon
receipt of evidence that the installation or closure of an
underground storage tank may present an imminent and
substantial danger tc public health or the environment, the
department may commence administrative or judicial
proceedings to immediately abate the danger or to restrain,
order, or enjoin any person from causing the danger. The
department may take other judicial or administrative action
as may be necessary.

NEW SECTION. Section 14. Civil penalties. (1) Any
person who violates any provision of [sections 1 through
18}, a rule adopted under [sections 1 through 18], or an
order of the department or the board is subject to a civil

penalty not to exceed $10,000 per violation. Each day of

violation of [sections 1 through 18], a rule adopted under
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[sections 1 through 18]}, or an order constitutes a separate
violation.

(2} The department may institute and maintain in the
name of the state any enforcement proceedings under this
section, Upon request of the department, the attorney
general or the c¢ounty attorney of the county where the
violation cccurred shall petition the distriect court to
impose, assess, and recover the civil penalty.

{3) Action under this section does not bar:

(a) enforcement of {sections 1 through 18}, rules
adopted under [sections 1 through 18], orders of the
department or the beard, or terms of a license or permit by
injunction or other appropriate remedy; or

{b) action under [section 15}.

NEW SECTION. Section 15. criminal penalties. (1) Any
owner or operator who knowingly installs or closes an
underground storage tank without a permit and either an
inspection or the use o¢f the services of a licensed
installer as required in [section 5); any installer who
knowingly installs or closes an underground storage tank
without being licensed; or any person who knowingly makes
any false statements or representations in any application,
permit, report, licensing form, or other document filed or
maintained as required by [sections 1 through 18] or

required by rules adeopted under [sections 1 through 18] is
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subject to a fine not to exceed $10,000 for each violation
or imprisonment not to exceed & months, or both. Each day of
violation constitutes a separate violation.

(2) A person convicted of a second or subsequent
criminal wviolation is subject to a fine not to exceed
$20,000 for each violation or imprisonment not to exceed 1
year, or both. Each day of violation constitutes a separate
violation,

{(3) Action under this section does not bar enforcement
of (sections 1 through 18], rules adopted under [sections 1
through 18], corders of the department or the beard, or terms
of a license or permit by injunction or other appropriate
temedy.,

NEW _SECTION. Section 16. cCompliance with other laws
~-limitation on local ordinances., (1) Nothing in [sections 1
through 18) limits or alters the responsibility of an owner,
cperator, or installer to comply with all other state laws
or rules. )

(2) Ordinances adopted by 1local government units
requiring installation or closure permits or licensed
installers, or both, may be no less stringent than the

requirements of [sections 1 through 18].

NEW SECTION. Section 17. Application of other law.
(1) The provisions of [sections 1 through 1B] and rules

adopted under ([sections 1 through 18] govern if they
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conflict with other provisions of Montana law or any action
taken by the department under the other provisions of law.

{2) The remedies provided for in [sections 1 through
18] are cumulative with other remedies provided by law.

NEW SECTION. Section 18. Underground storage  tank
license and permit account. (1} There is an underground
storage tank license and permit account within the state
special revenue fund established in 17-2-102.

(2) There must be paid into the account:

{a) revenues from permit, license, and inspection fees
collected under {[sections 1 through 1B]; and

(b) revenues from penalties or damages collected under
[sections 1 through 18],

(3) Appropriations may be made from the underground
storage tank license and permit account only for the

administration of the underground storage tank preogram.

NEW SECTION. Section 19. Appropriation. (1) (A) There
is appropriated as a loan from the general fund to the
underground storage tank license and permit account $50,000
for the biennium ending June 30, 19917,

(B) THERE IS APPROPRIATED 350,000 FROM THE ACCQUNT _TO

THE _DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES for the

administration of [sections 1 through 1B] by-the--department
of-heaith-and-environmental-scirences.

{2} The department shall use money from the
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underground storage tank license and permit account to repay
over a 10-year period to the general fund the loan amount,
plus interest at a rate equivalent to the previous fiscal
year's average rate of return on the bocard of investments'
short-term interest pool.

NEW SECTION. Section 20. Exemption from sunrise and
audit requirement. [This act] is exempt from the legislative
audit committee report provided for in 2-8-203.

NEW SECTION. Section 21. Effective dates. (1)
[Sections 4, 20, and this section] are effective on passage
and approval.

{2) f{S5ection-15}-+s [SECTIONS 18 AND 19]) ARE effective

July 1, 1989.

{3) [Sections 1 through 3 and 5 through 18 17] are
effective April 1, 1990.

~-End-
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HOUSE BILL NO. 592
INTRODUCED BY T. NELSON, HARPER
A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE FOR

LICENSING OF UNDERGROUND STORAGE TANK INSTALLERS; TO PROVIDE
FOR PERMITTING OF INSTALLATIONS AND CLOSURES OF UNDERGROUND
STORAGE TANKS; TO PROVIDE FOR INSPECTIONS DURING TANK
INSTALLATIONS OR CLOSURES; TO AUTHORIZE FEES FOR LICENSES,
PERMITS, AND INSPECTIONS; T0 CREATE AN UNDERGROUND STORAGE
TANK LICENSE AND PERMIT ACCOUNT:; TO LOAN $50,000 FROM THE

GENERAL FUND TO THE ACCOUNT; TO APPROPRIATE $50,000 FROM THE

ACCOUNT TO THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL

SCIENCES FOR THE LICENSING, PERMITTING, AND INSPECTION
PROGRAM; TO PROVIDE AN EXEMPTION FROM THE SUNRISE AUDIT

REQUIREMENT; AND PROVIDING EFFECTIVE DATES.™

STATEMENT OF INTENT

It is the intent of the legislature that the department
of health and environmental sciences adopt rules necessary
to govern the installation and closure of underground
storage tanks, including rules governing:

(1) permits for installations and closures;

{2) 1licenses and requirements for tank installers;

{3) inspections and inspectors;

{4} fees for licenses, permits, and inspections; and
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{5) distribution of funds to local governments.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. short title. ([Sections 1
through 18) may be cited as the “Montana Underground Storage
Tank Installer Licensing and Permitting Act".

NEW SECTION. Section 2. Findings and purpose. (1)
Leaking underground storage tanks have been identified as a
significant source of underground contamination and as a
potential hazard for fire and explosion. Government and
industry studies show that a major cause of leaking
underground storage tanks is improper installation or
closure. Proper installation or closure requires
specialized knowledge, training, and expérience.

{2) To protect the health of Montana citizens and the
quality of state waters and other natural resources, it is
the intent of the legislature to require permits for the
installation or closure of underground storage tanks; to
limit the conduct of these activities to persons with
demonstrated competence, training, and experience; and to
assess fees to support state and 1local administration ofF
permitting, licensing, and inspection activities.

NEW SECTION. Section 3. DpDefinitions. As wused in

{sections 1. through 18], unless the context requires

otherwise, the following definitions apply:
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{1} "Boarg" means the board of health and
environmental sciences provided for in 2-15-2104.

{2) "Closure” or "to c¢lose” means the process of
properly removing or filling in place an underground storage
tank that is no longer in service.

(3) "Department" means the department of health and
environmental sciences provided for in Title 2, chapter 15,
part 21.

{4) (a) "Installation™ or "to install” means the
placement of an underground storage tank, including
excavation, tank placement, backfilling, and piping of
underground portions of the underground storage tank that
store or convey regulated substances. Installation also
includes repair or modification of an underground storage
tank through such means as tank relining or the repair or
replacement of valves, fillpipes, piping, vents, or in-tank
liguid-level monitoring systems.

{b} The terms do not include:

{i) the process of conducting a precision (tightness)
test to establish the integrity of the underground storage
tank;

(ii) the installation of a leak detection device that
is external to and not attached to the underground storage

tank; or

{iii) the 1installation and maintenance of a cathodic
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protection system.

{5) "Installer” means an individual who is5 engaged in
the business of installation or closure of underground
storage tanks.

{6) "License" means a license issued by the department
under (section 6] to conduct the installation or closure of
underground storage tanks.

{7} *"Licensed installer" means an individual who holds
a valid underground storage tank installer license.

(8) "“Operator" means a person in control of or having
responsibility for the operation, maintenance, or management
of an underground storage tank.

(%) "Ouner" means a person who owns an underground
storage tank wused for the storage, use, or dispensing of
regulated substances.

i10) "Person" means an individual, firm, trust, estate,
partnership, <company, asscciation, corporation {whether
organized for profit or not), city, town, local qovernmental
entity, or any other governmental or private entity.

{11) "Regulated substance” means a regulated substance
as defined in 75-10-403.

{12) "Underground =s=torage tank" means an underground
storage tank as defined in 75-10-403.

NEW SECTION. Section 4. Rulemaking authority. The

department may adopt rules governing the installation and
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closure of underground storage tanks. Rules may include but
are not limited to the following:

(1) the requirements for lissuance, denial, renewal,
modification, suspeasion, and revocation of permits for the
installation and closure of underground storvage tanks;

{2) the requirements for issuance, denial, renewal,
modification, suspension, and revocation of licenses for
underground storage tank installers;

{(3) the requirements for examination and training of
underground storage tank installers;

(4} the requirements for gualifications of inspectors,
use of inspectors, and methods for conducting an inspection;

{5) a schedule of fees for obtaining licenses and
license renewals by underground storage tank installers;

(6) a schedule of Eees for the review of applications
for underground storage tank permits;

{7) a schedule of fees for inspection of installations
or closures; and

{8) the mechanism for remittance of inspectiocn or
permitting fees to local governments.

NEW SECTION. Section 8. Permits -- requirement for
licensed installer. (1) An owner or operator of an
underground storage tank may not install or close, or cause
to be installed or closed, an underground storage tank

without a permit issued by the department as provided in
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[section 8].

(2} In addition to obtaining a permit, an owner or
operator shall obtain the services of a licensed installer
for the installation or closure of an underground storage
tank unless the installation or closure is:

{a) inspected by a department inspector or a
designated local inspector as provided in [section 9]; or

{b) exempt from the reguirement Ffor a licensed
installer, as provided in [section 10}.

NEW SECTION. Section 6. Licensing -- interim licenses
-— reqular licenses. (1) An installer may not install or
close an underground storage tank unless he has a valid
license issued by the department.

(2) From April 1, 1990, through September 30, 1990,
the department shall grant an installer an interim license
if the installer submits, on a form supplied by the
department, information demonstrating competency and
experience in the installation and closure of underground
storage tanks, All interim licenses expire on October 1,

199¢.

{3) The department shall grant an installer a regular
license, beginning October 1, 1990, if the installer
demonstrates competency and experience in the installation
and closure of underground storage tanks, passes a written

examination conducted by the department, and pays the
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license fee established by department rule.

(4) The department shall conduct written examinations
for the purpose of qualifying individuals to receive an
underground storage tank installer license. The department
shall determine the times and locations of the examinations
and shall praovide public notice of the examinations.

(5) An underground storage tank installer license is
valid for a period not to exceed 1 years and is subject to
periodic renewal as prescribed by department rule.

{6) As a coadition of renewal, the department may
reguire that an installer demonstrate continuing competency
in the installation and closure of tanks.

{7} An installer need not be a Montana resident to

qualify for a license,

NEW SECTION. Section 7. Denial, modification,
suspension, or revocation of 1license ~— grounds. (1} The
department may deny, modify, condition, suspend, or revoke a
license if the installer:

fa}) fails to achieve a passing grade on a written

examination;
(b) [Eails to pay a license fee;

{c} commits fraud or deceit with respect to the

license application;

{¢) bhas had a similar license suspended or revoked 1in

another state or territory; or
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(e} violates any state or federal law, rule, permit,
or order relating to the installation or closure of an
underground storage tank.

(2) If the department modifies, conditions, suspends,
or revokes a license, it shall inform the applicant or
license holder in writing of the reason for the action. The
installer may request a hearing before the board. If the
board grants a hearing, the hearing must be held in
accordance with the provisions of the Montana Administrative

Procedure Act.

NEW SECTION. Section 8. Pecrmits - application
procedure —— issuance. (1) Before the installation or
closure of an underground storage tank, the owner or
operator shall file a permit application with the department
on forms provided by the department. The time between the
filing of a permit application with the department and the
installation or closure may be provided by department rule.
The department may provide by rule for emergency permits to
apply to emergeacy conditions pertaining to the installation
or closure of underground storage tanks.

(2) The permit application must, at a minimum, require
the owner or operator to provide information concerning:

{a) the date of the tank installation or closure;

{b) the location of the tank installation or closure;

(¢) the type of construction of the tank;
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(d) the contents of the tank being closed or the
anticipated contents of the tank being installed; and

{e) the name of the licensed installer who will be
installing or closing the underground storage tank or, if
the owner or operator is not going to have the underground
storage tank installed or closed by a licensed installer,
the estimated date for inspection by the department.

(3) After receipt of a completed application that
meets the requirements of this section and any rules adopted

under [section 4(1)], the department shall issue the permit.

NEW SECTION. Section 9. Inspection of installations
and closures -- fee. (1) After being issued a permit, an
owner or operator ﬁay obtain an inspection by the department
in lieu of obtaining the services of a licensed installer.
The owner or operatﬁr shall provide timely notice to the
department of the date and location of the underground
storage tank installation or closure and shall establish
with the department the time when an inspection may be
conducted.

{2} An owner or operator may conduct an installatiocn
or clesure under this section only if an inspector is
present,

(3) An inapection fee must be paid by the owner or
operator to the department to cover the costs associated

with an inspection. The inspection is not considered

-9- HB 552

LT-R - - I A

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0552/02

complete until the owner or operator pays the fee.

(4) Department officials or local government officers,
such as local health ocfficers, sanitarians, local [ire
chiefs, or other persons designated or hired by the
department, shail c¢onduct inspections on behalf of the
department.

(5) The department shall pay the person conducting an
inspection on the department's behalf, as provided in
subsection (4), from the underground storage tank license
and permit account established in [section 18] up to 80% of
any fee collected by the department for the inspecticn. When
an inspection is conducted by an officer of a county or
city, the payment must be made by the department to the
appropriate county or city treasurer. A caunty or city shall
use paynents received under this section only for costs
incurred in conducting inspections under this sectian.

{(6) A copy of an installation inspection report must
be kept on Eile by the owner or ogperator for as long as the
department may require by rule, A copy of & closure
inspection report must be kept by the owner or cperator for
1 years after the date of closure.

(7) The department may enter and inspect the premises
or any appurtenant property of an owner or operator at any
time to ensure compliance with laws or rules pertaining to

underground storage tanks.
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NEW SECTION. Section 10. Exemption. The owner or
operator of a farm or residential tank with a capacity of
1,100 gallons or less that is used for storing motor fuel
for noncommercial purposes or a tank used for storing
heating 0il for consumptive use on the premises where stored
shall obtain a permit for the installation or closure of the
tank but is not reguired to obtain the services of a

licensed installer,

NEW SECTION. Section 11. Administrative enforcement.
(1) When the department believes that a person has viclated
[sections 1 through 18}, a rule adopted thereunder, or a
permit provision, it may serve written notice of the
violation on the person or his agent. The notice must
specify the alleged violation and the facts that constitute
the alleged violation. The notice may include an order to
provide information pertaining to the installation or
closure or an order to take necessary corrective action
within a reasonable time as stated in the order. The notice
and order may be signed and served by a department inspector
if it is personally given to the person or to his agent.
Every other notice and crder must be signed by the director
of the department or his deputy and must be served by
certified mail upon the person or his agent. The order
becomes final unless, within 30 days after the notice |is

served, the person requests in writing a hearing before the
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board. On receipt of the request, the board shall schedule a
hearing. Service by mail is complete on the date of
mailing.

(2) If, pursuant to a hearing held under subsection
{1), the board finds that a violation has occurred, it shall
either affirm or modify the department's order. An order
issued by the department or the board may prescribe the date
by which the vioclation must cease and may prescribe time
limits for particular action. If, after a hearing, the board
finds that no viclation has occurred, it shall rescind the
department's order.

(3) Instead of issuing an crder pursuant to subsection
(1), the department may either:

(a) require the alleged vioclator to appear before the
board for a hearing at a time and place specified in the
notice and answer the charges described in the notice of
violation; or

{b) initiate action under [section 12, 14, or 15},

(4) This section does not prevent the hoard or
department from attempting to obtain voluntary compliance
through issuance of a warning, a conference, or any other

appropriate administrative or judicial means.

NEW SECTION. Section 12. Injunctions. The department
may institute and maintain in the name of the state actions

for injunctive relief as provided in Title 27, chapter 19,
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to:

(1) immediately restrain any person from engaging in
uwnauthorized activity that is endangering public health or
causing damage to the environment;

(2) enjoin a violation of [sections 1 through 18!, a
rule adopted under [sections 1 through 18], or an order of
the department or the board; or

(3) require compliance with [sections 1 through 18], a
rule adopted under [sections 1 throuqgh 18], or an order of
the department or the board.

NEW SECTION. Section 13. imminent hazard. Upon
receipt of evidence that the installation or closure of an
underground storage tank may present an imminent and
substantial danger to public health or the environment, the
department may commence adminigtrative or judicial
proceedings to immediately abate the danger or to restrain,
order, or enjoin any person from causing the danger. The
department may take other judicial or administrative action
as may be necessary.

NEW SECTION. Section 14. civil penalties. (1) Any
person who violates any provision of [sections 1 through
18], a rulé adopted under [sections 1 through 181, or an
order of the department or the board is subject to a civil
penalty not to exceed $10,000 per violation. Each day of

violation of [sections 1 through 18], a rule adopted under
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{sectiona 1 through 18], or an order constitutes a separate
violation.

{2) The department may institute and maintain in the
name of the state any enforcement proceedings under this
section. Upon request of the department, the attorney
general or the county attorney of the county where the
vialation occurred shall petition the district court to
impose, assess, and recover the civil penalty.

{3) Action under this section does not bar:

(a) enforcement of [sections 1 through 18], rules
adopted under ([sections 1 through 1B], orders of the
department or the board, or terms of a license or permit by
injunction or other appropriate remedy; or

{b}) action under [section 15}.

NEW SECTION. Section 15. cCriminal penalties. (1) Any
owner or operator whe knowingly installs or closes an
underground storage tank without a permit and either an
inspection or the use of the services of a licensed
installer as required in [section 5]; any installer who
knowingly installs or closes an underground storage tank
without being licensed; or any person who- knowingly makes
any false statements or representations in any application,
permit, report, licensing form, or other document filed or
maintained as required by [sections 1 through 18] or

required by rules adopted under [sections 1 through 18} is
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subject to a fine not to exceed §10,000 for each violation
or imprisonment not to exceed & months, or both. Each day of
violation constitutes a separate viclation.

{2) A person convicted of a second or subsequent
criminal violation is subject to a fine not to exceed
$20,000 for each violation or imprisonment not to exceed 1
year, or both. Bach day of violation constitutes a separate
violation.

(3) Action under this section does not bar enforcement
of [sectiona 1 through 18}, rules adopted under [sectioans 1
through 18], orders of the department or the board, or terms
of a license or permit by injunction or other appropriate
remedy.

NEW SECTICN. Section 16. compliance with other laws
—--limitation on local ordinances. (1) Nothing in [sections 1
through 18} limits or alters the responsibility of an owner,
operator, or installer to comply with all other state laws
or rules. )

{2) Ordinances adopted by local government units
requiring installation or closure permits or 1licensed
installers, or both, may be no less stringent than the
reguirements of [sections 1 through 18].

NEW SECTION. Section 17. application of other law.
(1) The provisions of [sections 1 through 18] and rules

adopted under [sections 1 through 18] govern if they
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conflict with other provisions of Montana law or any action
taken by the department under the other provisions cf law.

{2) The remedies provided for in [sections 1 through
18) are cumulative with other remedies provided by law.

NEW SecTION. Section 18. onderground storage tank
license and permit account. (1) There is an underground
storage tank license and permit account within the state
special revenue fund established in 17-2-102.

(2) There must be paid into the account:

(a} revenues from permit, license, and inspection fees
cellected under [sections 1 through 18]; and

(b) revenues from penalties or damages collected under
[sections 1 through 18].

(3) Appropriations may be made from the underground
storage tank 1license and permit account only for the

administration of the underground storage tank program.

NEW SECTION. Section 19. appropriation. (1) (A) There
is appropriated as a loan from the general fund to the
underground storage tank license and permit account $50,000
for the biennium ending June 30, 199157,

(B) THERE IS APPROPRIATED 550,000 FROM THE ACCOUNT TO

THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES for the

administration of [sections 1 through 18] by-the--deparkmant
of-heatth-and-environmental-sciences.

(2) The department shall use money from the

-l6- HL 552



w N -

10
11
12
i3
14

15

HB 0552/D2

underground storage tank license and permit account to repay
over a l0-year period to the general fund the loan amocunt,
plus interest at a rate equivalent to the previcus fiscal
year's average rate of return on the board of investments'
short-term interest pool.

NEW SECTION. Section 20. Exemption from sunrise and
audit requirement. [This act] is exempt from the legislative
andit committee report provided for in 2-8-203,

NEW SECTION. Section 21. Effective dates. (1)
{Sections 4, 20, and this section] are effective on passage
and approval.

{2) {Seecrien-193i-+s (SECTIONS 18 AND 19]) ARE effective

July 1, 1989.

(3) ([Sections 1 through 3 and 5 through %8 17] are
effective April 1, 1990,

-End-
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HOUSE BILL NO, 552

INTRODUCED BY T. NELSON, HARPER
A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE FOR
LICENSING OF UNDERGROUND STORAGE TANK INSTALLERS; TO PROVIDE
FOR PERMITTING OF INSTALLATIONS AND CLOSURES OF UNDERGROUND
STORAGE TANKS; TO PROVIDE FOR INSPECTIONS DURING TANK
INSTALLATIONS OR CLOSURES; TO AUTHORIZE FEES FOR LICENSES,
PERMITS, AND INSPECTIONS; TO CREATE AN UNDERGROUND STORAGE
TANK LICENSE AND PERMIT ACCOUNT; TO LOAN $50,000 FROM THE

GENERAL FUND TO THE ACCOUNT; TO APPROPRIATE $50,000 FROM THE

ACCOUNT TO THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL

SCIENCES FOR THE LICENSING, PERMITTING, AND INSPECTION
PROGRAM; TO PROVIDE AN EXEMPTION FROM THE SUNRISE AUDIT

REQUIREMENT; ARD PROVIDING EFFECTIVE DATES."™

STATEMENT OF INTENT

It is the intent of the legislature that the department
of health and environmental sciences adopt rules necessary
ty govern the installation and closure of wunderground
storaqge tanks, including rules governing:

(1) permits for installations and closures;

{2) licenses and requirements for tank installers;

{3} inspections and inspectors;

(4) fees for licenses, permits, and inspections; and
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(5) distribution of funds to local governments.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. short title. [Sections 1
through 18] may be cited as the “Montana Underground Storage
Tank Installer Licensing and Permitting Act™.

NEW SECTION. Section 2. Pindings and purpose. (1)
Leaking underground storage tanks have been identified as a
significant source of wunderground contamination and as a
potential hazard for fire and explosion. Government and
industry studies show that a major cause of leaking
underground storage tanks is improper installation or
closure. Proper inastallation or closure requires
specialized knowledge, training, and experience.

(2) To protect the health of Montana citizens and the
Guality of state waters and other natural resources, it is
the intent of the legislature to require permits for the
installation or closure of underground storage tanks; to
limit the conduct of these activities to persons with
demonstrated competence, training, and experience; and to
assess fees to support state and local administration of
permitting, licensing, and inspection activities,

NEW SECTION. Section 3. bDefinitions. As used . in
[sections 1 through 18], wunless the context requires

otherwise, the following definitions apply:

—g- HE S$52
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(1) "Board"® means the board of health and
environmental sciences provided for in 2-15-2104.

(2) “Closure" or "to close®™ means the process of
properly removing or £illing in place an underground storage
tank that is no longer in service.

(3) "Department" means the department of health and
environmental sciences provided for in Title 2, chapter 15,
part 21,

(4) (a) "Installation” or "to install" means the
placement of an underground storage tank, including
excavation, tank placement, backfilling, and piping of
underground portions of the underground storage tank that
store or convey regulated substances. Installation alsc
includes repair or modification of an underground storage
tank through such mMeans as tank relining or the repair or
replacement of valves, fillpipes, piping, vents, or in-tank
liguid-level monitoring systems.

{b) The terms do not include:

(i) the process of conducting a precision (tightness)
test to establish the integrity of the wunderground storage
tank;

{ii) the installation of a leak detection device that
is external to and not attached to the underground starage
tank; or

(iii) the installation and maintenance of a cathodic
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protection system,

{(5) "Installer"” means an individual who is engaged in
the business of installation or closure of underground
storage tanks.

({6) "License" means a license issued by the department
under [section 6] to conduct the installation or closure of
underground storage tanks.

(?7) "Licensed installer™ means an individual who holds
a valid underground storage tank installer license.

(8) “Operator"™ means a person in control of or having
responsibility for the operation, maintenance, or management
of an underground storage tank.

(%) "“Owner" means a person who oOwns an underground
storage tank used for the storage, use, or dispensing of
reqgulated substances.

{10) “"Person™ means an individual, firm, trust, estate,
partnership, company, association, corporation {(whether
organized for profit or not), city, town, local governmental
entity, or any other governmental or private entity.

(11) “"Regulated substance" means a regulated substance
as defined in 75-10-401.

{12) "Underground storage tank™ means an underground
storage tank as defined in 75-10-403.

NEW SECTION. Section 4. Rulemaking authority. The

department may adopt rules governing the installation and
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closure of underground storage tanks. Rules may include but
are not limited to the following:

{l) the requitrements for issuance, denial, renewal,
modification, suspension, and revocation of permits for the
installation and closure of underground storage tanks;

{2) the requirements for issuance, denial, renewal,
modification, suspension, and revocation of licenses for
underground storage tank installers;

{3} the requirements for examination and training of
underground storage tank installers;

{(4) the requirements for gqualifications of inspectors,
use of inspectors, and methods for conducting an inspection;

(5) a schedule of fees for obtaining licenses and
license renewals by underground storage tank installers;

{6) a schedule of fees for the review of applications
for underground storage tank permits;

{7) a schedule of fees for inspection of installations
or c¢losures; and

(8) the mechanism for remittance of inspection or
permitting fees to local governments.

NEW SECTION. Section 5. Permits -- requirement for
licensged installer. (1) An owner or operator of an
underground storage tank may not install or close, or cause
to be installed or closed, an underground storage tank

without a permit issyed by the department as provided in
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{section 8}.

{2) In addition to obtaining a permit, an owner or
operator shall obtain the services of a licensed installer
for the installation or closure of an underground storage
tank unless the installation or closure is:

(a) inspected by a depar tment inspector or a
designated local inspector as provided in {[section 9]; or

(b} exempt from the requirement for a licensed

installer, as provided in [section 10].

NEW SECTION. Section 8. Licensing —- interim licenses

-- reqular licenses. (1) An installer may not install or
close an underground storage tank unless he has a valid
license issued by the department.

(2) From April 1, 1990, through September 30, 1990,
the department shall grant an installer an interim license
if the installer submits, on a form supplied by the
department, infarmation demonstrating competency and
experience in the installation and closure of underground
storage tanks. All interim licenses expire on October 1,
1990,

(3) The department shall grant an installer a regular
license, beginning October 1}, 1990, if the installer
demonstrates competency and experience in the installation

and closure of underground storage tanks, passes a written

examination conducted by the department, and pays the
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license fee established by department rule.

(4) The department shall conduct written examinations
for the purpose of qualifying individuals to receive an
underground storage tank installer license. The department
shall determine the times and locations of the examinations
and shall provide public notice of the examinations.

{5} An underground storage tank installer license is
valid for a period not to exceed 3 years and is subject to
periodic renewal as prescribed by department rule.

(6) As a condition of renewal, the department may
require that an installer demonstrate continuing competency
in the installation and closure of tanks,

(7)) An installer need not be a Montana resident to

qualify for a license.

NEW SECTION. Section 7. Denial, modification,
suspension, or revocation of 1license -- grounds. {1} The
department may deny, modify, condition, suspend, or revoke a
license if the installer:

{a) fails to achieve a passing grade on a written
examination;

(b]‘ fails to pay a license fee;

() commits fraud or deceit with tespect to the

license application;

{d) bhas had a similar license suspended or revoked in

another state or territory; or
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{e) violates any state or federal law, rule, permit,

or order relating to the installation or closure of am

underground storage tank.

{2) If the department modifies, conditions, suspends,
or revekes a license, it shall inform the applicant ot
license holder in writing of the reason for the action. The
installer may request a hearing before the board. If the
bocard grants a hearing, the hearing must be held in
accordance with the provisions of the Montana Administrative

Procedure Act.

NEW SECTION. Section B. Permits -- application
procedure -- issuance. (1) Before the installation or
closure of an underground storage tank, the owner or
operator shall file a permit application with the department
on Fforms provided by the department. The time between the
filing of a permit application with the department and the
installation or closure may be provided by department rule.
The department may provide by rule for emergency permits to
apply to emergency conditions pertaining to the installation
or closure of underground storage tanks.

(?} The permit application must, at a minimum, reguire
the owner or operator to provide information concerning:

{a) the date of the tank installation or closure;

{b) the location of the tank inatallation or closure;

{c} the type of construction of the tank;
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(d) the contents of the tank being closed or the
anticipated contents of the tank being installed; and

(e) the name of the 1licensed installer who will be
installing or closing the underground storage tank or, ifE
the owner or operator is not going to have the underground
storage tank installed or closed by a licensed installer,
the estimated date for inspection by the department.

(3) After receipt of a completed application that
meets the requirements of this section and any rules adopted
under [section 4(1)], the department shall issue the permit.

NEW SECTION. Section 9. Inspection of installations
and closures -- fee. (1) After being issued a permit, an
owner or operator may obtain an inspection by the department
in lieu of obtaining the services of a licensed installer.
The owner or operator shall provide timely notice to the
department of the date and location of the wunderground
storage tank installation or c¢losure and shall establish
with the department the time when an inspection may be
conducted.

(2) An owner or operator may conduct an installation
or closure under this section only If an inspector is
present.,

{3y An inspection fee must be paid by the owner or
operator to the department to cover the costs associated

with an inspection. The inspection 1is not considered
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complete until the owner or operator pays the fee.

(4) Department officials or local government officers,
such as local health officers, sanitarians, local fire
chiefs, or other persons designated or hired by the
department, shall conduct inspections on behalf of the
department.

(S) The department shall pay the person conducting an
inspection on the department’s behalf, as provided in
subsection (4), from the underground storage tank license
and permit account established in [section 18] up to 80% of
any fee collected by the department for the inspection. When
an inspection is conducted by an officer of a county or
city, the payment must be made by the department to the
appropriate county or city treasurer. A County or city shall
use payments received under this section only for costs
incurred in conducting inspections undec this section.

{6) A copy of an installation inspection report must
be kept on file by the owner or operator for as long as the
department may require by rule. A copy cf a closure
inspection report must be kept by the owner or operator for
3 years after the date of closure.

(7) The department may enter and inspect the premises
or any appurtenant property of an owner or operator at any
time to ensure compliance with laws or rules pertaining to

underground storage tanks.
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NEW SECTION. Section 10. Exemption. The owner or
operator of a farm or residential tank with a capacity of
1,100 gallons or less that is used for storing motor fuel
for noncommercial purposes or a tank used for storing
heating 0il for consumptive use on the premises where stored
shall obtain a permit for the installation or closure of the
tank but is not required to obtain the services of a

licensed installer.

NEW SECTION. Section 11. Administrative eaforcement.
(1) Wwhen the department believes that a person has violated
[sections 1 through 18], a rule adopted thereunder, or a
permit provision, it may serve written notice of the
violation on the person or his agent. The notice must
specify the alleged violation and the facts that constitute
the alleged violation. The notice may include an order to
provide information pertaining to the installation or
closure or an order to take necessary corrective action
within a reasonable time as stated in the order. The notice
and order may be signed and served by a department inspector
if it is personally given to the person or to his agent.
Every other notice and order must be signed by the director
of the department or bhis deputy and must be served by
certified mail wupon the person or his agent. The order
becomes final unless, within 30 days after the notice is

served, the person requests in writing a hearing before the
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board. On receipt of the request, the board shall schedule a
hearing. Service by mail is complete on the date of
mailing.

{2) If, pursuant to a hearing held under subsection
{1), the board finds that a violation has occurred, it shall
either affirm or modify the department's order. An order
issued by the department or the board may prescribe the date
by which the viclation must cease and may prescribe time
limits for particular action. If, after a hearing, the board
finds that no violation has occurred, it shall rescind the
department ‘s order.

(3) Instead of issuing an order pursuant to subuection
(1), the department may either:

{a) reguire the alleged violator to appear before the
board for a hearing at a time and place specified in the
notice and answer the charges described in the notice of
violation; or

(b} initiate action under [section 12, 14, or 15].

{4) This section does not prevent the board ar
department from attempting to obtain voluntary compliance
through issuance of a warning, a conference, or any other
appropriate administrative or judicial means.

NEW SECTION. Section 12. Injunctions. The department
may institute and maintain in the name of the state actions

for injunctive relief as provided in Title 27, chapter 19,
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to:

{1) immediately restrain any person from engaging in
unauthorized activity that is endangering public health or
causing damage to the environment;

(2) enjein a violation of [sections 1 through 18], a
rule adopted wunder [sections 1 through 18], or an order of
the department or the board; or

{3) reguire compliance with [sections 1 through 18], a
rule adopted under ([sections 1 through 18], or an order of
the department ocr the board.

NEW SECTICN. Section 13. Imminent hazard. Upon
receipt of evidence that the installation or closure of an
underground storage tank may present an imminent and
substantial danger to public health or the environment, the
department may commence administrative ot judicial
proceedings to lmmediately abate the danger or to restrain,
order, or enjoin any person from causing the danger. The
department may take other judicial or administrative action
as may be necessary.

NEW SECTION. Section 14. civil penalties. (1)} Any
person who violates any provision of [sections 1 through
18}, a rule adopted under [sections 1 through 18], or an
order of the department or the board is subject to a civil
penalty not to exceed 510,000 per viclation. Each day of

violation of [sections 1 through 18], a rule adopted under
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[sections 1 through 18], or an order constitutes a separate
violation.

{2) The department may institute and maintain 1in the
name oOFf the state any enforcement proceedings under this
section. Upon regquest of the department, the attorney
general or the county attorney of the county where the
violation occurred shall petition the district court to
impose, assess, and recover the civil penalty.

{3) Action under this section does not bar:

ta) enforcement of [sections 1 through 18}, rules
adopted under [sections 1 through 18}, orders of the
department or the board, or terms of a license or permit by
injunction or other appropriate remedy:; or

{b)y action under {section 15}.

NEW SECTION. Section 15. cCrimiasal penalties. (1} Any
oWwner or operator who knowingly installs or closes an
underground storage tank without a permit and either an
inspection or the use of the services of a licensed
installer as required in [section 5}; any installer who
knowingly installs or closes an underground storage tank
without being licensed; or any person who knpowingly makes
any false statements or representations in any application,
permit, report, licensing form, or other document filed or
maintained as required by [secticns 1 through 18] or

required by rules adopted under [sections 1 through 18] is
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subject to a fine not to exceed $10,000 for each violation
or imprisonment not to exceed 6 months, or both. Each day of
violation constitutes a separate violation.

(2) A person convicted of a second or subseguent
criminal vioclation is subject to a fine not to exceed
$20,000 for each violation or imprisonment not to exceed 1
year, or both. Each day of violation constitutes a separate
violation.

(3) Action under this section does not bar enforcement
of [sections 1 through 18], rules adopted under {sections 1
through 18], orders of the department or the board, or terms
of a license or permit by injunction or other appropriate
remedy.

NEW SECTION. Section 16. cCoapliance with other laws
--limitation on local ordinances, (1) Nothing in [sections 1
through 1B} limits or alters the responsibility of an owner,
operator, or installer to comply with all other state laws
or rules. -

(2) Ordinances adopted by 1local government units
requiring installation or closure permits or licensed
installers, or both, may be na 1less stringeat than the
requirements of [sections 1 through 18]).

NEW SECTION. Section 17. Aapplication of other law.
(1) The provisions of [sections 1 through 1B] and rules

adopted under |[sections 1 through 18] govern if they
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conflict with other provisions of Montana law or any action
taken by the department under the other provisions of law.

(2) The remedies provided for in [sections 1 through
18] are cumulative with other remedies provided by law.

NEW SECTION. Section 18. uUnderground storage tank
license and permit account. (1) There is an underground
storage tank license and permit account within the state
special revenue fund established in 17-2-102.

(2} There must be paid into the account:

(a) revenues from permit, license, and inspection fees
collected under [sections 1 through 18]; and

(b) revenues from penalties or damages collected under
[sections 1 through 18],

(3) Appropriations may be made from the underground
storage tank license and permit account only for the
administration of the underground storage tank program,

MEW SECTION. Section 19. Appropriation. (1) (A) There
is appropriated as a loan from the general §fund to the
underground storage tank license and permit account $50,000
for the biennium ending June 30, 1991;.

{B) THERE 1S APPROPRIATED $50,000 FROM THE ACCOUNT TO

THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES for the

administration of {sections 1 through 18] by-the--department

of-heatth-and-environmentai-sciences.

{2) The department shall use money from the
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underground storage tank license and permit account to repay
over a 10-year period to the general fund the 1loan amount,
plus interest at a rate equivalent to the previous fiscal
year's average rate of return on the board of investments'
short-term interest pool.

NEW SECTION. Section 20. Exemption FErom sunrise and
audit requirement. [This act] is exempt from the legislative
audit committee report provided for in 2-8-203.

NEW SECTION. Section 21. Effective dates. (1)
fSections 4, 20, and this section} are effective on passage
and approval.

(2) ¢Section-1:3]-ts [SECTIONS 18 AND 19] ARE effective

July 1, 1989.

{3) [(Sections 1 through 3 and 5 thrcugh 18 17] are

effective April 1, 1990.

-End-
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