HOUSE BILL NO. 463

INTRODUCED BY THOFT, HARPER, HANNAH, GRADY, YELLOWTAIL,
ABRAMS, DEVLIN, WALKER, O'KEEFE, RANEY, SEVERSON

IN THE HOUSE

JANUARY 27, 1589 INTRODUCED AND REFERRED TO COMMITTEE
ON NATURAL RESOURCES.

FIRST READING.

FEBRUARY 8, 1989 COMMITTEE RECOMMEND BILL

DO PASS AS AMENDED. REPORT ADOPTED.
FEBRUARY 9, 1989 PRINTING REPORT.
FEBRUARY 11, 198% SECOND READING, DO PASS AS AMENDED.

ON MOTION, TAKEN FROM PRINTING AND
REREFERRED TO COMMITTEE ON

APPROPRIATIONS.
MARCH 14, 19589 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.
MARCH 15, 1989 PRINTING REPORT.
MARCH 17, 1989 SECOND READING, DO PASS.
MARCH 18, 1989 ENGROSSING REPORT.
MARCH 20, 1989 THIRD READING, PASSED.

AYES, 87; NOEs, 10.
TRANSMITTED TO SENATE.
IN THE SENATE

MARCH 21, 1989 INTRODUCED AND REFERRED TO COMMITTEE
ON AGRICULTURE, LIVESTOCK & IRRIGATION.

FIRST READING.

APRIL 3, 1989 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT



APRIL 4, 1989

APRIL 6, 1989

APRIL 10, 1589

APRIL 11, 1989

ADOPTED.
SECOND READING, CONCURRED IN.

THIRD READING, CONCURRED IN.
AYES, 46; NOES, 2.

RETURNED TO HOUSE WITH AMENDMENTS.

IN THE HOUSE

RECEIVED FROM SENATE.

SECOND READING, AMENDMENTS
CONCURRED IN.

THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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ég_{ﬁ_ B1LL no, &/ 83
INTRODUCED BY .

r%ﬂsw&.t/ / Ny Ad |
OR AN ACT ENTITLED: "AN ACT ALLOWING

COURT TO APPOINT A WATER COMMISSIONER TO MEDIATE A WATER
CONTROVERSY IN A DECREED OR NONDECREED BASIN; ENABLING THE
GOVERNOR TO APPLY TO THE DISTRICT COURT FOR APPOINTMENT OF
A WATER COMMISSIONER; ALLOWING THE DISTRICT COURT TO ASSESS
REASONABLE FEES FOR A WATER COMMISSIONER; MAKING OTHER
REVISIONS TO THE WATER COMMISSIONER LAWS TO CLARIFY THEM AND
TO DISTINGUISH THE MEDIATION AND DISTRIBUTION AUTHORITY THAT
MAY BE GIVEN TO A WATER COMMISSIONER; ESTABLISHING AN
EDUCATIONAL PROGRAM FOR WATER COMMISSIONERS; PROVIDING AN
APPROPRIATION;

AMENDING SECTIONS 85-5-101, 85-5-102,

85-5-105, 85-5-108, 85-5-201, @85-5-206, 85-5-301, AND

85-5-302, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 85-5-101, MCA, is amended to read:

"85-5-101. Appointment of water commissicners. (1)
Whenever the rights of persons to use the waters of any

stream, ditch or extension of ditch, watercourse, spring,

lake, reservoir, or other source of supply have been

determined by a decree of a court of competent jurisdicticn,

tt-shati-be-the-duty-of the judge of the district court
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having jurisdiction of the subject matter may, upon the
application of by the owners of at least 15% of the water
rights affected by the decree, im——the--exercise-of-his
discrationy-ke appoint one or more wakter commissionetrs. The

commissienars—-shati-have judge may give the commissioner or

commissioners authority to mediate among parties to a __water
COMM1SS10Ners

controversy or to admeasure and distribute to the parties

owning water rights in the source affected by the decree the
waters to which they are entitled, according to thetr the
rights as fixed by the decree and by any certificates and
permits issued under chapter 2 of this title. When
petitioners make proper showing that they are not able to
obtain the application of the owners of at least 15% of the
water rights affected and they are unable to cobtain the
water to which they are entitled, the judge of the district
court having jurisdiction mayr-in-his—-dtseretion; appoint a
water commissioner.

{2} When the existing rights of all appropriators from
a source or in an area have been determined in a finat
decree issued under chapter 2 of this title, the judge of
the district court shall upon application by the governor or
the department of natural resources and conservation appoint

a water commissioner. The judge may give the water

commissioner shat authority to mediate a water controversy

or to distribute to the appropriators, from the source Or in

- - 1INTRODUCED BILL
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the area, the water to which they are entitled.

(3) The governor, the department of natural resources
and conservation, wor any person or corporation operating
under contract with the department, or any other owner of
stored waters may petition the court to have such the stored
waters distributed by the water commissioners appointed by
satd the court. The court may thereupsn then make an order
requiring the commissioner or commissioners appointed by the
court to distribute suweh the stored water when-and as it is
released to water-users persons entitled to the use thereof
the water.

(4 (a) Inm addition to authority provided under

subsections (1) through (3}, the judge of the district court

may appoint a water commissioner to mediate a water

controversy under the following circumstances:

{i) _upon request of the governor;

{ii) upon petition by at least 5% of the owners of

water rights in a nondecreed basin; or

(iil) upon petition by a state agency with

water-related interests.

{b) A water commissioner appointed under this

subsection may:

(i) discuss proposed solutions to a water controversy

with affected water right holders;

{ii) discuss water use and water needs with persons and
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entities affected by the existing water use;

{(iii) meet with prineipal parties to mediate

differences over the use of water; and

(iv) hold public meetings and conferences to discuss

and neqgotiate potential solutions to controversies over use

of water.

{5} At the time of the appointment of auneh a water
commissioner or commissioners, the district court shall fix
their compensation, and the owners and users of the
distributed waters, including permittees and certificate
holders, shall pay their proportionate share of aueh the

fees and compensation. If the appointment benefits the

state, the digtrict court may also assess reasonable fees to

the department of natural resources and conservation. I[f a

state agency petitions for a water commissioner, the agency

shall pay all or a majority of the cost of the water

commissioner, as determined equitable by the district court.

t3y(6}) Upon the application of the board or boards of
one or more irrigation districts entitled to &he use of
water stored in a reservoir whieh that is turned intc the
natural channel of any stream and withdrawn or diverted at a
point downstream for beneficial use, the district court of
the judicial district wherein where the most irrigable acres
of the irrigation district or districts are sitoated located

may appoint a water commissicner to equitably admeasure and

-f-
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distribute such the stored water to satd the irrigation
district or districts £from the channel of the stream into
which it has been turned. A commissioner appointed under
this subsection has the powers of any commissioner appointed
under this chapter, limited only by the purposes of this
subsection. His compensation is set by the appointing judge
and paid by each district and other users of stored water
affected by the admeasurement and distribution of such the
stored water. In all other matters the provisions of this
chapter apply se as long as they are consistent with this

subsection,”

Section 2. Section 85-5-102, MCA, is amended to read:

“85-5-102. Appointment of chief commissioner. When the
judge of the district court shaii-sppeint appoints two or

more commissioners to mediate a water controversy or to

admeasure and distribute the waters menticned in the
preceding-section 85-5-101, he may appoint one of them chief
commissioner and empower him to exercise direction and
control over the other-or others in the discharge of their
duties. The judge may depcse the one appointed chief
commissioner from that position and appoint another in-his

stead-whenever to replace him if it appears to the Jjudge

that better service may be given the water users by making

the change,"

Section 3, Section B5-5-105, MCA, is amended to read:

_5_
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*"85-5-105. Power and duty to distribute water. Upon

the——isanance--of--such a court order granting a water

commisgioner or water commissioners authority to distribute

water, the water commicsioner or commissioners shall have
authority--and-——it--js——hereby-—-made--his--or--their-duty-to
admeasure and distribute to the users theresf of the water,
as their interests may appear and be required, the stored
and supplemental waters stored and as released by the
department of natural resources and conservation under
provisions of chapter 1 of this title, to be diverted into
and through setd the streams, ditch or extension of ditch,
watercourse, spring, lake, reservoir, or other source of
supply in--the—-same--manner--and under the same rules and
procedures as decreed water rights are admeasured and
distributed. Such The water commissioner or commissioners
and the owners and users of sueh the stored and supplemental
waters shati--be are bound by and be subject to the
provisions of this chapter. and-aiti-acts-amendatery-therest
and--suppiementat-—thereto;--provideds—-that However, the
admeasurements and distribution of such the stored and
supplemental waters shati-in-me-way may not interfere with
decreed water rights. The purpose of parts 1 through 3 of
this chapter is to provide a uniform, egquitable, and
economical distribution of adjudicated, stored, and

supplemental waters."
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Section 4. section 85-5-108, MCA, is amended to read:
¥85-5-108. Authority and arrest power. For the
purposes of carrying out the provisions of parts 1 through 3
of this chapter, each commissioner appointed by--the--court

shati--have pursuant to subsections (1) through (3) of

[section 1] may be given authority by the court to enter

upon any ditch, canal, agueduct, or other source for
conveying the waters affected by the decree and to visit,
inspect, and adjust all headgates or other means of
distributing the waters and sheii-have-the--same--powers--as

may be given the same authority as a sheriff or constable to

arrest any &nd--aii--persons person interfering with the

distribution made by h*my the wakter commissioner, to he

dealt with according to law."
Section 5. section 85-5-201, MCA, is amended to read:
"85-5-201. Distribution of water and related expenses.
Every A water commissioner appointed by--the--jndge--of--the
district--court-—for-that-parpese-shati-have—the pursuanc to

subsections (1) through (3) of ([section 1] may be given

authority by the judge of the district court to admeasure
and distribute to the parties interested, under su¢h the
decree, permit, or certificate, the water to which these-whe
are the parties to the decree or holders of a permit or
certificate, or privy thereto, are entitled, according to

their priority as established by the decree, permit, or
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certificate. The water commissionerr—-in-—-case--the--parties
fait-or-refuse-to-de-sey may incur necessary expenses in the
making of headgates or dams for the distribution of the

waters if the parties refuse to undertake these tasks. Sueh

expense-shaltl The expenses must be assessed against and paid

by the party or parties for whom sueh the services in the
repair of the ditch or ditches and the making of any dams or
headgates were necessary. ¥n--the--diseretion--of--the The

courty-—sueh-~coats-~or may also assess expenses may-be

mssesaed against the land upon which or for the benefit of

which sueh-expense-had-been the expenses were incurred.”

Section 6. Section 85-5-206, MCA, is amended to read:
"B85-5-206. Effect of order fixing €fees. after the
order-—-of-the a court order fixing the fees and compensation
and expenses of the water commissicner is final, it shatl
heve has all the force and effect of a judgment a3 against

the person, persons, or agency for whom the mediation effort

was undertaken or to whom the water was admeasured and for
whose benefit it was wused. When suach-expense the fees,

compensation, and expenses of the commissioner or

commissioners has have been assessed against the land for
which soch the service ef-the-commissicner-er--ecomminstonars
has been rendered, it-shatl they constitute a lien against
satd the land. Execution may issue upon the order, as upon a

judgment, by direction of the c¢ourt or Jjudge upon the

-8—
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application of any interested person interested-therein.
The water commissioner, ak-—hia--diaerecien if he has

authority to admeasure or distribute water pursuant to

85-5-101, may withhold further admeasurement or distribution
of water to any person stherwise-entitied-thereto until suech
the person shati-have has paid all fees, compensation, and
expenses of such the water commissioner or commissioners =eo
as fixed by the court and apporticned and charged to such

the perscn. and-tikewtse The commissioner may also withhold

the admeasurement and distribution of water from any 1land
against which there exists any-sech a lien as-aforeaaid;
until such the lien shatt-have has been fully discharged.”

Section 7. section 85-5-301, MCA, is amended to read:

"85-5-301. Complaint by dissatisfied user. (1) A
person owning or using any of the waters of the stream or
ditch or extension of the ditch who is dissatisfied with the

activities of a water commissioner or with the method of

distribution of the waters of the stream or ditch by the
water commissioner er-water-commissioners and who claims to
be entitled to more water than he is receiving or to a right
prior to that allcwed him by the water commissioner or-water
commissioners may Eile his written complaint, duly verified,
setting forth the facts of the claim. %hereupon-the Upon

receiving a complaint, the judge shall fix a time for the

hearing of suweh-petitien the complaint and shall direct that
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such notice be given to the parties interested in the
hearing as the judge considers necessary. At the time fixed
for the hearing, the judge musk shall hear and examine the
complainant and other parties as may appear to support or
resist sueh the claim and examine the water commissioner or
water--commissisners and witnesses as to the charges
contained in the complaint.

{2) Hpon--the--determination-of After the hearing, the

judge shall make such findings and issue a just and proper

order as-he-considers-just-and-proper. If it appears to the
judge that the water commissioner or water commissioners

have acted improperly or have not properly distributed the

water according to the provisions of the decree, the judge

shall give the direction that may include proper

instructions for sweh distribution.

{(3) The judge may remove any water commissioner and
appoint some--ather another person im-his-stead to replace
the commissicner if he considers that the interests of the
parties in the waters mentioned in the decree will be best

subserved-therebyr—and-if served by a replacement. If it

appears to the Jjudge that the water commissioner has
willfully failed to perform his duties, he-may-be--preceeded

againat the water commissioner may be prosecuted for

contempt of court, as provided in contempt cases. The judge

shall make such an order as-to for the payment of costs of

_lo_
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the hearing as--appears—-to--him--to--be that is just and
proper."
Section 8. section 85-5-302, MCA, is amended to read:
*89-5-302. Maintenance of headgates and measuring
devices. (1) All persons using water under a decree from any
stream or ditch whereen where a water commissioner with

authority to admeasure and distribute water is appointed

sheil-be are required to have suitable headgates at the
point wherein--a where the ditch taps a stream, and The
persons shall also, at some suitable place on the ditch and
as near the head thereo€ as practicable, place and maintain
a proper measuring box, weir, or other appliance €for—-the
measurement——of to measure the waters flowing in sueh the
diteh. In case any person or persons shatt fail to place or
maintain a proper mea;uring appliance, tt-shati-be-the-duty
of-such the water commissioner may not ¢o apportion or
distribute any water through satd the ditch.

[{2) Phe A commissioner must with authority to

admeasure and distribute water shall notify all interested
parties interested by registered--or certified mail or in
person 1 week before making the annual repair or cleaning of
any stream or ditch or performing necessary labor or
expenses to divert water to any ditch. The sending of a
registered-or certified letter to the last known post-office

address of any such interested party wili-be is prima facie
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evidence of the fact that he was duly notified. Any work in
the-way-of-repairing to repair a ditch made necessary by any
emergency may be done without sweh notice when injury would
result from delay.”

NEW SECTION. Section 9. water commissioner education.
The department of natural resources and conservation, in
cooperation with the Montana supreme court, the Montana
water courts, the district courts of Montana, the Montana
university system, and other appropriate state and federal
agencies, shall develop an educational program for water
commissicners that includes:

{1}y an annual seminar on commissioner duties,
mediation techniques, and water measuring techniques;

(2) preparation and, as necessary, revision of a water
commissioner manual; and

(3) an outreach program that identifies persons who
might serve as water commissioners.

NEW SECTION, Section 10. Appropriation. (1) There is
appropriated $50,000 from the water development special
revenue account to the department of natural resources and
conservation for the biennium ending June 30, 1991, to pay
water commissioner fees and costs.

{2} There 1is appropriated $10,000 from the water
development special revenue account to the department of

natural resources and conservation for the biennium ending

_12A_.
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June 30, 18%), to prepare and offer an educational program
for water commissioners.

(3) 1f funding is not available from the water
development special revenue account for the activities
funded in subsecticn (1) or (2}, there is appropriated £from
the renewable resources development account any remaining
money necessary to provide complete funding.

NEW _SECTION. Section 11. codification instruction.
{Section 9] is intended to be codified as an integral part
of Title 85, chapter 5, part 1, and the provisions of Title
85, chapter 5, part 1, apply to [section 9]).

NEW SECTION. Section 12. Ssaving clause. [This act])
does ncot affect rights and duties that matured, penalties
that were (incurred, or proceedings that were begun before
[the effective date of this act].

NEW SECTION. Section 13. severability. If a part of
{this act] 1s 1invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act! is invalid in one or more of its applications, the part
remains in effect in all walid applications that are
severable from the invalid applications.

NEW SECTION. Section 14, Effective date. ([This actl
is effective on passage and approval.

-End-
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In compliance with a written request, there is hereby submitted a Fiscal Note for HB463, on second Reading

DESCRIPTION OF PROPOSED LEGISLATIiON:

HB463 would allow a district court to appoint a water mediator to mediate a water controversy in a nondecreed
basin; establish an educational program for water commissioners and mediators; and appropriate $10,000 for the 1991
biennium from the water development or renewable resources development special revenue account.

ASSUMPTIONS:
1. The $10,000 biennial appropriation to the Dept. of Natural Resources is for the purpose of preparing
and offering an educational program for water commissioners and mediators. University of Montana Law

School officials project a cost of approximately $750 per day plus expenses for DNRC to contract for
a one-day teaching seminar.

2. If the Governor or a state agency petitions for a water mediator, the requestor will pay associated
costs as determined by the district court.

3. If the owners of water rights in a nondecreed basin successfully petition for appointment of a water
mediator, they will be responsible for the costs of the mediator as determined by the district court.

4. The Governor's Office, the Supreme Court and district court cperations programs, and the Montana

University System will all utilize existing resources to cooperate with DNRC in developing the
education program, so there is no fiscal impact on these other agencies.

FISCAL. IMPACT: FY90 FY91
Expenditures: Current Proposed Current Proposed
DNRC Law Law Difference Law Law Difference
Riennial Appropriaticn -0- $10,000 $10,000 -0- -0- -0-
Funding:
Water Development and/or
Renewable Resources Devel. -0- $10,000 $10,000 -0- -0- -0-

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES:

The potential exists for district court time requirements in collecting accounts if many individual water users are
involved. '

TECHNICAL NOTES:

The bill does neot state whether or not owners of water rights in nondecreed basins who petition for a mediator will
be responsible to pay the costs. If they are not responsible, then there will be another fiscal impact.

/p /ﬁM DATE 2// / / 87 DATE & //5 /i’ 9

HACKLEFORD BUDGET DIRECTOR BOB THOFT, PRIMARY SPONSOR
OFF CE OF BUDGET AND PROGRAM PLANNING

Fiscal Note for HB463, on second reading

HB ¥3
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RE-REFERRED AND

APPROVED BY COMMITTEE
ON APPROPRIATIONS

AS AMENDED
HOUSE BILL NO. 4463

INTRODUCED BY THOFT, HARPER, HANNAH, GRADY, YELLOWTAIL.,

ABRAMS, DEVLIN, WALKER, O'KEEFE, RANEY, SEVERSON

A BILL FOR AN ACT ENTITLED: “AN ACT ALLOWING A DISTRICT
COQURT TO APPOINT A WATER €6MMISSTONER MEDIATOR TO MEDIATE A
WATER CONTROVERSY IN A BEEREEP-OR NONDECREED BASIN:; ENABLENG
PHE~-SOVERNOR-TO-APPBY - FO-THE-BISPRICT-COURTY-POR~-~-APPOINTMENT
OP-—-A--WAPER--COMMISSIONER;--~ALLOWING--FHE-BIS¥RIET-COLURE-FO
ASSESS-REASGNABLE-FPRES--POR—-A--WATER--COMMISSIONERT - —~MAKING
OPHER--REVISIONS--PB--FPHE-WATER-COMMISSIONER-EAWS -PO-€HAREFY
PHEM-ANB--$0--BiS5PINGUIGH--PHR--MEPTAPION--AND--DISPRIBUPION
AYPHERIPY - -PHAFP - -MA¥~-BE--GIVEN--96--A--WATER-~€COMMIS5IONER
ESTABLISHING AN EDUCATIONAL PROGRAM FOR WATER COMMTSSIONERS
AND MEDIATORS; PREGVIRING-AN-AFPROPRIATION; AMENDING-SECTIONS
85-5-1637--85-5-1027-85-5-3857;-85-5-1687-85-5-2017-85-5-2667
85-5-39%7~-ANB-85-5-3027--M8Ay AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section-1:--Section- 95510t -MCh, -is amended -t -read -
L85-5-10F---Appointment—of--water-—commiastonerac-—-{i3}

Whenever--the—--rights--of--persons--to-use-the-waters-of-any

streamy-diteh-or-extension-of—-ditchy--watercourser--aprings

teke;--reservoir;-—or--other--source—-of--suppty--have--been
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determined-by-a-decree-cf-a-court-of-competenkt-juriasdictitony
it-shati-be-the-duty-of-the--judge--of--the--districe--court
having-—-jurisdiction--of--the--subject--matter-mays-upon-the
application-of-by-the-owners-of-at-teast-15%--of--the-water
rightea--affected-~-by--the--decreers~-in--the--exercise-of-his
diaseretrion;-to-appoint-one-or-more-water-commisatonersaz--Fhe

commissioners--shati-have—judge-may-gitve-the-commissioner-or

commisgsioners—authortty-to-mediate-ameng-partiea-to-a--water

controversy--or--to—-admeasure-and-distribute-to-the-parties

owning-water-righta-in-the-source-affected-by-the-decree-the
waters-to-which-they-are-entitied;-according—-to--their--the
rights——as--fixed--by-the-decree-and-by-any-certificates—and
permits--issned--under--chapter--2--of--thia---tittes---When
petittoners--make--proper—-shewing-that-they-are-net-able-to
ebtain-the-appticatian-of-the-owners-of-at-teast-15%-of-~the
water—-rights--affected-—and--they—-are-unable-te-obtain-the
water-to-which-they-are-entitted;-the-judge-of-the--district
courkt--having-jurisdictien-mayy-in-hia-diacrerions;-appsint-a
water-commissisners
t2}--Hhen-the-extsting-righta-of-ati-appropriatsers-from
a-source-or-in-an-area--have--been—-determined -in--a--finat
decree--issued--under--chapter-2-cf-thita-titie;-the judge-of
the-district-court-shati-apon-apprication-by-the-governor-or
the-department-of -nakural-reseurces-and-conser jation-appotnte

a--water-—commissioners--Phe--judge--may--give---the--—-watar

-2- HB 463
SECOND READING
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commissioner--shati-asthority-to-mediate-a-water-controversy

or-to-distribute-to-the-appropriaters;-from-the-scurce-or-in
the-areay—tha-water—to-which-they-are-entitcteds

+3}--Phe-governsry-the-department-of-naturai--ressurces
and--conservationy——or--any--person-or-cerporation-operating
under-contract-with-the-departmentz-or—any--other--owner--of
stored-waters—may-petition—the-court-te-have-such-the-stored
waters——distributed--by-the-water-commissioners-appointed-by
amid-the~ceurts-The-court-may-thereupon-then-make--an--order
reguiring-the-commissioner-or-commissioners-appointed-by-the
court--to-distribute-such-the-stored-water-when-and-as-it-is
reteased-to-water-users-persons-entitied-to-the-nse--thereof
the-waters

t4y--ta}-In-—-addition—-—-to--aurherity——provided—-uynder

aubseetions—+i}-through-{£3¥;-the-judqe-ef-the-distriet-esurt

may--Appeint--a--water--commissioner--to--mediate-—a-—-—-water

eantroverasy-pnder—the-following-eircumatancess

fi}--upen-request—of-the-governor;

{ity-upon——petikion——by—-at——Jeast--5%-of -the-owners-of

water-rights-in-—a-nondecreed-basin;-or

tttry-upon--—-petition--—by---a-—-state---agency -—-with

water-retabted-interestss

tb}--A-—-water—-—commiasioner-——appeinted---under-—-this

Subsection-may:

ti}~-discusa-proposed-solutions-te-a-water--eontesversy
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with-affected-water-right-hoeideras

tit}-discuss—water-use-and-water-needs-with-persons-and

entities-affacted-by-the-extating-water-uses

titit-meet———-with-—-prineipal---parties-—-to-—-medimce

differences-over-the-use-of-water;-and

tivi-hoid-pubiic-meetings-and--eonferences--to--discuss

and--negotiate-potentiat-sotutions-to-controversiea-over—use

ef-waters
$53--At-the-time-of-the-appotntment--of--such--a--water
commissioner—-or-commissisnersry-the-districe-court-shati-fix
their--compensation;-~and--the--owners--gnd--users--of---the
dtstributed--watersy;-—-including-—-—permittecs--and-certificare
hetders;-shaii-pay-their-proportionate--share--of--such--the

feea--and--compensatisns——-if--the--appointment-benefits-the

starey-the-district-eourt-may-atsc-assess-reasonabte-fees-to

the-deparcment-of-natural-resources—and-congervations——¥f--a

state -agency-petitions-for-a-water-commiasioner; the-agency

shail-pay-all-or--a--majority -of-—the--cost-—-of--the-—warer

eommissionery-ns-determined-equitable-by-the-districe-courts

t531{63--bpen--the-appittcation-cf-the-board-or-besards-of
cne-or-mere-irrigatien—-districts-—entitied--to--the--nse--of
water--stored-—in--a-reserveir-which-that-is-turned-inte-the
naturat-channei-of-any-stream-and-withdrawn-or-diverted-at-2
peint-downstream-for-beneficial-use;-the-diserict--coure—-of

thae-4udieiat-distriet-wherein-where-the-most-irrigubie—acres
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of-the-trrigation-district-or-districts-are-situated-iocated
may--appoint-a-water—sommissioner-to-equitabty-admeasure-and
distribute-sueh-the-stored--water--—to--said--the--irrigation
district——or—-districta--from-the-channei-af-the-atream-into
whieh-it-has-been—turneds—-A--commissioner—-appointed--under
this-subsection-has-the-powers-of-any-commissioner-appointed
under-—this--ehapterz--timited--onty-by—the-purpsses-of-this
subsections—-His-compensation-is-set-by-the-appointing-judge
and-patd-by-each-district-and-other-users--of--stered--water
affected--by--the-admeasurement-and-distributien-of-sueh-the
stared-waterr—-¥n-ait-sther-matters-the--provisions--of -this
ehaptet——appiy——so——55-1ong-a:—thcy—are—consistent—with—th&s
subsection:®
Section-2---gection 855162 -MCA ~Iw —amended -to - —read -
uB85-5-192---Appeintment--of--chief--commissiener:--When
the—-judge-of-the-district-ceurt-shati-appeint--appoints--two

sr--more--commissianers-to-mediate-a-water-controversy-or-te

admeasure--and--distribute--the--waters—-mentiened-—-in---the
preceding-section-85-5-10i7-he-may-appotnt-ene-of-them-chief
commissioner--and--empower——him--te--exercise--direction-and
eantrot-aver~the-other-or-othera-in-the-discharge-—-cf--their
dutiest--Fhe-—-judge--may--depese--the--one--appointed--chief
commingsiener—fram-that-position-and-appoint-ancther--in--his

stead-—-whenever——to--repiace—-him-if-it-appears-to-the-judge

that-better-service-may-be-given-the-water-users——by--making
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the-=zhangez "
Section- 3 - geetion 855185, M4/ -ia -amended ~to -read:
495-5-185+--Power-and-duty-+o-diseribute--waters-—-tpen
the--issuanece--af--sueh--a--coure--order--granting--a--water

commissiconer-or-water—-commissioners-authority-to——-distribute

water;—-the--water-—commissioner-or-commissionera-shaii-have
euthortty—-and-it~-is--hereby-—-made--his-~er--their--duky—-te
admessure-—and-discribote-to-the-nsera—tcherecf-af-the-watery
as-their-interests-may-appear-and-be--required;——the--stared
and--supptemental--watera--stored--and--as--reteased--by-the
department--of--natural--reseurces—-and--conservatien--under
provistons—-of--chapter-i-of-this-tittes;-to-be-diverted-into
and-through-said-the-streamsy-diteh-or-extension--of--ditehy
watercourse;--springy-~take;--reservoirs-—or—other-ssurce-of
supply-in-the-same-manner--and--cender--the--same--rutes--and
procedures--as--decreed--water—-rights--are--admeascred--and
distributed:-Such-Ffhe-water--commissioner--sr--commissioners
and-the-owners-and-users-of-such-the-stored-and-aupptementat
waters-—shaii-—be--gre--bound--by--and--be- ~subject--to--the
provistons-of-this-chapter.-and-ati-acts-amendatory--thereof
and---suppilemental--theretes--previdedr--that--Hewevery-—the
admeasurements-and--distribotion-——-of--sueh--the--atered--and
supplementat--waters--shati-in-no-way-may-not-interfere-with
decreed-water-righta:-Phe-purpese-of-parkts-——through--3--of

this--chapter--ts—-to--provide--a--unifarm;--equitebier-—and
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economicar-—-distribution——-cf---adjudicatedy--~storad;———and
suppiemencai-waters:?
Section-4: - -Section --855-168 Mk ~t3 amended —to -read -
285-5-188---Authority--and--arrest--power;----Fer——-the
purposes-of-carrying-out-the-provisions-of-parts-i-thesough-3
of--this--chapter;-—ecach-commissioner-appointed-hy-the-court

shaii-hRave--purssant--to--snbsections-—-ti}--through--{t3y—-eof

fsection--i}--may--be--qiven-anthority-by-the-court-te-enter
upen--any--ditchy--canal;--agqueduct;--or--other--scurce--for
esnveying--the--waters——affected-by-the-decree-and-to-viszts
inapecty—-and-~adjust-—aii--headgates--or--sther--means—--of
distributing—-the--waters--and-shati-have-the-same-powers-as

may-be-given-the-same-authority-as-a-sheriff-or-constabie-ta

arrest-any-and--aii--persons-—-person--interfering--with--the

dratributron--made--by -him,--the-—-water-commissioner;-to-be

deatt-with-according-to-taw:¥
Section-5.--section 855281, MCA,-is -amended -to-—read-
K85-5-28i---Pistributiton-of-water-and-retated-expensess

Every--A--water--commissioner--appointed-by-the-judge-of-the

district-court-for-that-purpose-shaii-have-the-—pursnant-—te

subsactions--t}}-——threugh--{t3y-~of--fsection-i1}-may-be-given

authority-by-the-indge-of-the-district--court-~to--admeasure

and--distribute--to--the--parties-interested;-under-such-the
decrecr-permity-or-certificate;-the-water~to-which-those-who

are-the-parties-to-the-decree-or--holders--of--a--permit--or
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cartificate;—-or--privy-—theretor-are-entitieds-according-to
their-priority-as-eatabrished--by--the--deecress--permits-~or
cerbificates—~Phe-—water--commisstroner;-—itn-case-the-parties
fail-or-refuse-ta~-do-soy-may-itncur-necessary-expenses-in-the
making-of-headgates-or-dams--for--the--distribution--ocf--the

waters-—if-the-parties-refuse-to-nndertake-these~tasks<-Such

expense-shat}-Fhe-expenses-—must-be-asssased-against-and-paid

by-the-party-or-parties-for-whom-such-the--services——tn——-rhe
repair-of-the-ditch-or-ditehes-and-the-making-of-any-dama-or
headgatesa--were--necesasarys-—-in-——the--diserecton-—-of-the-Fhe

courty;-such-—coata—-oar--may -—alss--asseas-——-expenses--may——be

assessed--agatnat--the-tand-upon-which-or-for-the-benefit-of

which-such-expense-had-been-the-expenses-—were-incurred:"

Bection-6: - -Section 855206 MeA -8 -amended -t -~ =
L@5-5-206+--Effect--of-—order--fixing--feea:——-After-the
order-of-the-a-eourt-erder-fixing-the-fees-and--cempensation
apd--expeanses-—-sf-~the-water-ecommiastoner-ra-finaty;-it-shail
have-has-aii-the-ferce-and-effece-of-a-judgment--as--against

the-person;-persons;-or-agency-for-whem-the-mediation-effort

was--undertaken--or-to-whom-the-water-was-admeasured-and-for

whose-benefit-tt-was--useds;--When--such--expense--the-~-feesy

compensationy-—-and---expenses-—-of---the---commissiener--or

commissisners—has-have-been-assessed-agatnst--the--tand--for
which--such-the-service-of-the-commiasioner-or-cammisatoners

has-been-rendered;-tt-shati-they-constitute-a--tien--agatnst
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said-the-iand--Execution-may-issue-upen-the-srdery-as-upon-a
judgment;--by--direction--of-—the--court--or--judge-upon-the
appltication-of-any--interested--person--interested--thereins
Phe--~-water--commiasionetr—-ac—-his--disererion--tf--he--haa

anthority-to--admeasure-~sr--distribute—~-water——pursuvant——to

85-5—&Bif—may~withhoid—further-admeaaurement—or—dfstribntion
af-water-to-any-person-otherwise—entitied-thereto-untit-aneh
the--person--shall-have-haa-paid-aii-fees;-compensationy-and
expenses-of-such-the-water-commissioner-or-commissioners--so
as-~fixed--by--the-court-and-appertisned-and-charged-to-such

the-persons-and-iikewise-Phe-commissioner-may-aiso--withhoid

the--admeasurement—-and--drstribution-of-water-from-any-tand
agatnst-which-there-exista-any-such--a--iien——as-—-aforeaaids
unett-~snch--the-tien-ashatt-have-has-been-fuliy-discharged=*

Sectian-7---Section 85533k MCh -f2 amended —to - -read -

Ug5-5-301v--Comptaint-—by--diassatisfied-—users-—-t}--A
person-ewning-or-using-any-ocf-the-waters-of--the-——stream—-or
diteh-or-extension-of-the-ditch-whe-ts-dissatiafied-with-the

retivities-—of--a--water--coemmissioner-or-with-the-method-ef

dtastribution-of-the-waters-cf-the-stream--or--ditch--by--the
water—--commisstoner-or-wakter-commissieners-and-who-ctaims-teo
be-entitied-to-more-water-than-he-is-receiving-er-to-a-right
prisr-to-that-aiiowed-him-by-the-water-commissioner-or-water
eemmisstonera-may-filte-his-written-complainty-duty-verifiedsy

setting~forth-the-facta-of-tha-claim:---Pheraupon--the--Hpen
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receiving--a--eemplaintr--the-judge-shati-fix-a-time-for—the

hearing-of-such-peticion-the-compiaint-and-shati-direckt-that
aneh-nottece-be--given--to--the--parties-—-interested--in--the
hearing--as-the-judge-consitders-necessarys-At-the-time—Ffixed
for-the-hearing;-the-judge-must-shaii-hear-and--examine--the
compiainant--and--other--parties-as-may-appear-to-suppart-or
resigt-sneh-the-ctaim-and-exanine-the-water-commissioner——or
water---commissioners—--and--witnesses-—-as--to--the--charges
contained-in-the-comptaints
{2y--Upon-the-determination-of-After-the--hearings-~the

judge--shati--make-such-findinga-and-issue-a-just-and-proper

order-as-ha-considers-—just-and-propers-If-it+-appears-te--the
Judge--that--the-—-water--commiastoner-or-water-commtsaionars

have-acted-improperiy-or-have-not-property--distributed--the

water--aceording--to-the-provisions-of-the-decree;-the—judge

shatt--gtve--the---direction---that---may-—-ineiude~-proper

tnstructtons-for-such-distribations
t3¥--Fhe--judge--may--remove-any-water-commi3sioner-and
appeint-some-other-gnother-person-tn-his-~stead--to--repiace

the--ecommisstoner~-:f-ne-constders-that-the-tnteresta-cf-the

parties-in-the-waters-mentroned-in-the-decree-witl--be--beat

snbaserved-—therebyr--and--if--served-by-n-repiacements-3f-it

appears-—to--the--4ndge--that--the--water--esmmisstonsar——-has
witifully--£faited-to-perform-his-duties;-he-may-be-procecded

agatnst—-the--water--commisstoner--may--be—-prosecated---for
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contempt-of-courtr—as-provided-in-contempe-cases: —~Fhe-judge
shati--make--sueh-an-srder-as-to-for-the-payment-of-costs-of
the-hearing-as-appears——to--him--to--be--that--is--just--and
properci
Section-8---Section --855—362; MCA, -i= amended to —read
485-5-382<~-Maintenance--of--headgates—-and---measuring
devicess---{iy--Ail--persons-using-water-under-a-decree-£From
any-stream-or-ditch-whereon-where-a-water-commissioner——~with

avthority -to--admeasure--and--distribute-water-is—appointed

shati-be-are-required-to--have--suitable--readgates—-at--the
point--wherein--a--where--the--ditch--taps-a-stream:-and-Fhe
persons-shati-also;-at-some-suitabte-place-on-the-ditch--and
as-—near-the-head-tharesaf-as-practicabie;-place-and-maintain
a-proper-measuring-boxy-weirs;-or--other--apptiance-~for--the
measurement-~of~—to--measure--the-waters-fiowing-in-such-the
ditchs-In-case-any-person-or-persona-ashati-fari-to-place--or
maintain-—a-proper-measuring-apptiance;-it-shaii-be-the-duty
of-sneh-the-watar--commissiener--may--not--te--apportion--eér
distribote-any-water—-through-said-the-diteh=s
$23-~Fhe---A---commisstoner-——-must--with--autharity——-to

admeasure-and-distribute-water-shati-netify~-ati--interested

parttes--interested--by--registered--or-certified-matl-or-in
persen-i-week-befere-making-the-annual-repair-sr-cieaning-of
any--stream--or-—-ditch—~or--parforming—-necessary-—labor—-s¢

expenses--to--divert--water--te--any-ditch:-Fhe-sending-of-a
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registrared-or-certified-1etter-to-the-1ast-knewn-post-effice
address-of-any-such-interested-party-witi-be-is-prima--facte
evidence—-of-the-fact-that-he-was-doity-notified--Any-work-in
the-way-of-repairing-to-repair—a-ditch-made-necessary-by-any
emergeney-may-be-done-without-such-netice-when-injury--wounid
respuit-Ffrom—delayst

NEW SECTION, SECTION 1. APPOINTMENT OF _WATER

MEDIATORS -- DUTIES. (1) THE JUDGE OF THE DISTRICT COURT MAY

APPOINT A WATER MEDIATOR TO MEDIATE A WATER CONTROVERSY IN A

NONDECREED BASIN UNDER THE FOLLOWING CIRCUMSTANCES:

{(A) UPON REQUEST OF THE GOVERNOR;

(B) UPON PETITION BY AT LEAST 15% OF THE OWNERS OF

WATER RIGHTS IN A NONDECREED BASIN; OR

{C) UPCON PETITION BY A STATE AGENCY WITH WATER-RELATED

INTERESTS.

{2} A WATER MEDIATOR APPOINTED UNDER THIS SECTION MAY:

(AYy DISCUSS PROPOSED SQLUTIONS TO A WATER CONTROVERSY

WITH AFFECTED WATER RIGHT HOLDERS;

(B) REVIEW OPTIONS RELATED TO SCHEDUL ING AND

COORDINATING WATER USE WITH AFFECTED WATER RIGHT HOLDERS;

$B¥(C) DISCUSS WATER USE AND WATER NEEDS WITH PERSONS

AND ENTITIES AFFECTED BY THE EXISTING WATER USE;

{+€4(D) MEET WITH  PRINCIPAL  PARTIES TO__ MEDIATE

DIFFERENCHS OVER THE USE OF WATER; AND

+P¥(E) HOLD PUBLIC MEETINGS AND CONFERENCES TO DISCUSS
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AND NEGOTIATE POTENTIAL SQLUTIONS TC CONTROVERSTIES OVER USE

QF WATER.,

{3) IF THE GOVERNOR REQUESTS OR A STATE _ AGENCY

PETITIONS FOR A WATER MEDIATOR, THE GOVERNOR OR AGENCY SHALL

PAY ALL OR A MAJORITY OF THE COSTS OF THE WATER MEDIATOR, AS

DETERMINED  EQUITABLE BY THE DISTRICT __COURT_HAVING

JURISDICTION.

{4) THE GOVERNCR MAY USE FUNDS APPROPRIATED UNDER

10-3-312 TO PAY THE COSTS OF A WATER MEDIATOR.

{5) NOTHING IN THIS SECTION ALLOWS A WATER MEDIATOR TO

REQUIRE ANY VALID WATER RIGHT HOLDER TO COMPROMISE OR REDUCE

ANY OF HIS EXISTING WATER RIGHTS.

NEW SECTION. Section 2. water commissioner AND
MEDIATOR education. The department of natural resources and
conservation, in cocoperation with the Montana supreme courkt,
the Montana water courts, the district courts of Montana,
the Montana university system, and other appropriate state
and federal agencies, shall develop an educational program
for water commissioners AND MEDIATORS that includes:

(1) an annual seminar on commissioner AND MEDIATOR
duties, mediaticn technigues, and water measuring
techniques;

{2} preparation and, as necessary, revision of a water

commissioner AND MEDIATOR manual; and

{3) an outreach program that identifies persons who
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might serve as water commissioners OR MEDIATCRS.

NEW-SEE?10N:--5ection-3:--appropriation-———ftr Phere-is
appropriated-$567;000--from--the--warer--development——apecial
revenue--accaunt--to-the-department-of naturat-ressurces-and
conservatien-for-the-biennium-ending-June-3687-199t7--to--pay
water-commissioner-fees-and-costs<

t2}-—-Thare--is--apprepriated—--5$1685;008--from-—-the--water
development-speciai-revenue-account-——te--the--department——of
naturai--resonrces--and-conservation-for-thae-bitenntum-ending
June-36;-1991; -te-prepare-and-offer-ar--educational--program
for-water-commisstoners ANB-MEBIAYORS:

t33t23--if--funding 5167868 is-not-avatitabie-from-the
water-develeprent-speciat-revenue-account-for-the-activities
fnnded-in-subsection-tty-or-t2y7-there-ia-arpropriated--from
the--renewabie—-resources--development-aceount ArRy-remaining
money-necessary-to-pravide-compiete--funding AN--AMOUNT--6F

MONEY - -EQHAB-PO-FHE-BIFFPERENEE-BEPWEEN-$10;000-AND—PHE-MONEY

RECEIVEB--B¥-—-¥HE--BEPARPMEN?--FROM- -PHE- ~WATER~-BEVSLOPMENT

SPEEIAR-REVENBE-ACCBENT-UNDER-SUBSECT+8N-t1 )+

NEW SECTION. Section 2. codification instruction.

$Sectien-93-48 [SECTIONS 1 AND 2] ARE intended to be

codified as an integral part of Title BS5, chapter 5, part 1,
and the provisions of Title 85, chapter 5, part 1, apply to

fseetion-9% [SECTIONS 1 AND 2].

NEW SECT1ON. Section 4, saving clause. [This  act]
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does not affect rights and duties that matured, penalties
that were incurred, or proceedings that were begun before
[the effective date of this act].

NEW SECTION. $Section b. Sseverability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applicatians,

HEW SECTION. Section 6. Effective date. (This act] is
effective on passage and approval.

-End-
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HOUSE BILL NO. 463
INTRODUCED BY THOFT, HARPER, HANNAH, GRADY, YELLOWTAIL,

ABRAMS, DEVLIN, WALKER, O'KEEFE, RANEY, SEVERSON

A BILL FOR AN ACT ENTITLED: AN ACT ALLOWING A DISTRICT
COURT TO APPOINT A WATER €6MMISSIONER MEDIATOR TO MEDIATE A
WATER CONTROVERSY IN A BEEREEB-OR NONDECREED BASIN; ENABLING
PHE-SOVERNOR-PO-APPLY-T0-PHE-BISTRIEP-COBRE-FOR--APPOINPMENT
BP--A--WATER~ -COMMISSIONERT - —AbbOWENG--PHE-BESPRIET-COURP-TO
ASSHSS-REASSNARKE-PEES--POR--A--WATER- -EOMMISSIONER; ——MAKING
OPHER - -REVISIONS--PO- ~THE-WATER-COMMI55IONER-BEANS-TO-CLARIPY
PHEM-AND--PO--B1SPINGUISH--PHE--MEDIATION- -AND- -BISTRIBUTION
AHPHORIPY¥ ——PHAP--MA¥--BE--GIVEN-—FO- -A--WAPER--COMMISSIONERT
ESTABLISHING AN EDUCATIONAL PROGRAM FOR WATER COMMISSIONERS
AND MEDIATORS; PROVIDING-AN-APPROPRIATION; AMENBING-SECTIONS
B5-5-181y--B5-5-1027-05-5-185;-85-5-3087-B5-5-2617-85-5-2667
85-5-381y-ANB-85-5-362;--M€A; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Soction-1:-—gection- 855101 -MCA, -im -amended to -read:
2g5-5-101:--Appoeintment-of--water--commissicners:—-~¢1y

Whenever--the—-rights--of-—-persons—-to-use-the-waters-of-any

stream;-diteh-or-extension-ecf--ditchy--watercourse;--springsy

akej;-—reservoirr--or-—other--sourece--of--suppiy--have-—-been
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- determined-by-a-decree-of-a-court-of-competent-juriadictiony

tt-shatl-be-the-duty-of-the--judqge--of--rhe--district--court
having--jurisdiction-—-of--the--aubject--matter-may;-upon-the
appiication-of-by-the-owners-of-at-iteast-154--af--the--water
rights——affected--by--the--decree;--in--the--exercise-of-his
discretrony-to-appsint-sne-or-mare-water-commissionersr--Fhe

commissioners--shali-have-judge-may-give-the-commissioner—ar

commissioners-authority-to-mediate-among-parties-to-a--water

eontroveray—-or——to--admeasure-and-distribute-to-the-parties

owning-water-righta-in-the-source-affected-by-the-decree-the
waters-to-which-they-are-entitied;-according--te--their--the
rights-—-as—-fixed--by-the-decree-and-by-any-ecertificates-and
permits--issued--under--chapter—-2--of—-thia———title:—-~When
petitioners--make--proper--showing-that-they-are-net-able-to
cbtain-the-apptication-of-the-owners-cf-at-least-1Sk-of--the
water--rights--affected--and--they--are-unabie-to-obtain-the
water—to-which-they-are-entitied;-the-judge-of-the--district
eourt-—having-jurisdiction-may;-in-his-discration;-appoint-a
water-commissioners
t24--HWhen-the-existing-rights-of-ait-approprintors-from
a-source-or-in-an-area--have--been--determined-—in--a--final
decree-~issued--under--chapter-2-of-this-titte;-the-judge—of
the-distritet—eonrt-shati-upon-apptication-by-the-gaverner-or
the-department-of-natural-rescurces-and-conser sation-appoint

a--water--commissionerr--Phe--judge--may—-qive--the-——watep

—2- HE 463
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commissioner--shati-avthority-to-mediate-a-water-controversy

or-to-distribute-to-the-appropriaters;-from-the-sonrce-or-in
the-areay-the-water-to-which-they-are-entitied:
£3}--Fhe-governorj-the-department-of naturai--resources
and--eonservationy--er--any--person-or-corperation-aperating
under-econtract-with-the-departmenty-or-any--other--owner--of
stored-waters-may-petition-the-caurt-to-have-sach-the-stored
waters--distributed--by-the-water-commissioners-appointed-by
said-the-ceurt--Fhe-court-may-thereupon-then-make--an--order

requiring-the-cemmisstoner-or-commissioners-appointed-by-the

court--to-distribete-such-the-stored-water-when-and-as-it-is

teteased-te-water-usera-persons-entitied-to-the-use--thereof
the-waker:

t4)y--tai-in--—addition--—-to-—suthority--provided—-under

suhsections—{iy-through-{33;-the-judge-of-the-diatricet-conrt

may--appoint--a--water--commissisner—-to--mediate—-a---wateyr

controversy-under-the-following-ecireumstances:

ti}--upon-request-of-the-qovernor;

tii}-upon--petition--by—-at--least--5%-of-the-owners-of

water-riqhts-in-a-nondeereed-basin;-or

{itt}-upon---petition---by---a---state---agency----with

water-related-interests:

thi--A-~-water---commissioner---appeinted---under--this
auhsection-may:

£3}--discuss-proposed-setutions—to-a—water-~controversy
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with-affected-water-right-holders;

fiity-discuss-water-uae-and-warer needs-with-persons-and

entities-affected-by-the-exiating-water-use;

tiity-meet--—-with---prinecipai---parties---to-—-mediate

diffarencens—avar-the—use—cf-water;-and

tiv}-hold-public-meetings-and--conferences--to--disenss

and-—negotiate-potential-solutions-to-—controversies—over-use

cf-waters

$5y--At-the-time-of-the-appoaintment-—of --such--a--water
commissiener--ar-commissioners;-the-district-court-shail-fiw
their--compensation;--and--the--owners--and--users--of-—-the
distributed--waters;—~including--permittees--and-certificate
holders;-shall-pay-their-proportionate--share—-sf--such--the

Feas--and--compenaations——-if-—-the-—apposintment-benefits-the

state;-the-district-conrt-may-atso-assess-reasonabie fees—to

the-department-cf-natural-ressurces-and-conservations——¥f--a

state--agency-petitions-for-a-water-commissioner;-the-agency

ahatl-pay-ati-sr--a--majerity--of--the--cost--of--the--water

commissioner;-—as-determined-equitable-by-the-district-coure:

t5}{6}--Upon--the-apptication-of-the-board-or-boards-of
one-or-more—-irrigation-districts—-entitied--to--the-——use--of
water--stored--in--a-reservoir-which-that-is-turned-into-the
natural-channel-of-any-atream-and-withdrawn-or-diverted-at-a
point—downatream-for-benefictat-user-the-district——court--of

the-judicial-district-wherein-whare-the-most-irrigable-acres

-4- HB 463
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of-the-irrigation-district-or-diastricks-are-situated-located
may--appoint-a-water-commissioner-teo-equitably-admeasure-and
distribute-such-the-stored--water—-to--said--the--irrigation
district-—or--districes--from-the-channei-of-the-stream-into
which-it-has-been-turneds--A--commissioner--appointed--under
this-subsection-has-the-powers-of-any-commissioner-appointed
under—-thia--chaptery--timited--onty-by-the-purposes-cf-this
subsections--His-compensation-is-set-by-the-appointing-judge
and-paid-by-each-distriec-and-other-users-—of--stored--water
affected--by--the-admeasurement-and-diastribution-of-such-the
stored-water;-in-ail-other-matters-the--provistons—-of--this
ehapter—-app}y—-so—-gg—}eng—as—they-are-eonsistent—uith-this
subsectieonz®
Seotion-2---Section 855102, MGk -5 —amended -to - -read:
LE5-5-192: --Appointment--of-—chief--commissioner---HWhen
the-judge-of-the-district-court-shali-appoint--appeinta--twe

sr--more-—commissioners-to-mediate-a-water-contreversy-or-to

admeasure--and--distribute--the--waters—-mentioned--in~--the
preceding-section-85-5-1817-he-nay-appoint-one-of-them-chief
commissioner--and-—-empower——him--to--exercise-—direction-and
controt-over-the—othar-or-others-in-the-discharge--of--their
dutiess--Pha--judge--may--depose-—the--one--appainted--chief
commissioner-£from-that-position-and-appoint-another--in--his

stead--whenever--to--reptace-~-him-if-it-appears-to-the-4judge

that-better-service-may-be-given-the-water-users-—by--making
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the-changezt
Section-3- --Section--85- 5105, -MCA -is -amended -to read-
485-5-185:-—Power-and-duty-to-distribute--water--—-tpon

the--imsuance--sf-—-sneh——-a--courkt--order--qranting--a--water

commissioner—or-water-commissicners-asuthority-to-—-distribute

water;--the--water--ecommisaioner-or-commissioners-shali-have
anthority-and-it——is--hereby--made--hia—or--their-—-duty——te
admeasure—-and-distribute-to-the-users-thereof-of-the-watery
as-eheir-interests-may-appear-and-be--required;——the--stored
and--supptementai--waters--stored--and--as--reteased--by-the
department--of--natural--resourees—-and--conservation-—under
provisiona—-of--chapter-1-of-this-titier-to-be-diverted-into
and-through-satd-the-streams;-ditch-or-extension-——of--ditehy
watercourse;--springr-—take;--reservoiry——or-other-souree-of
supply-in-the-same-manner--and--under--the--same—-rutes—-and
procedures—-as--decreed--water--rights--are--admeasured--and
distributeds-Such-Fhe-water -commissioner--oer—-commissioners
and-the-owners-and-users-cf-such-the-stered-and-suppiementat
waters—-shail--be--are--bound--by--and--be--subject--to--the
provisions-of-this-chapter.-and-aii-actas-amendatory--thereof
and-—-suppiementat--thereto;--provided;--that--However;--the
admeasurements-and--distribution--of--suneh--the--stored--and
Suppiemental--waters--shati-in-ne-way-may-not-interfere-with
decreed-water-rightss-Fhe-purpese-of-parts-i--ethrough--3--of

this--chapter—-is--to--provide--a--untform;--squitabler--and
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econanical--distribution---of---adjudicated;---stored; ———and
suppiementai-waters:t
Section-4; - Section--855-108 - MCA; -is -amended -to -read:
285-5-1067--Authority--and--arrest--power:----For---the
purpases-of-carrying-sut-the-proviaions-of-parts-i-through-3
of--this--chapter;--each-commissioner-appointed-by-the-courte

shali-have--pursuant--to--subsectiens--{i}--throngh--¢{3y--of

fsection—-2{--may--be--qiven-anthority-by-the-court-to-enter

apon-—any—-ditchr--canals--aqueduct;--or--other--scorce--far
conveying-—the--waters--affected-by-the-decree-and-to-visie;
inspecty—-and--adjust--ati--headgates—-or--other--means—--of
distributing--the--watera--and-shait-have-the-same-powers-as

may-be-given-the-same-authority-as-a-sheriff-or-constabie-to

arrest-any-and--ati--persons-—-person--interfering--with--the

distribution--made--by--him;--the-—water-commissionery-to-he

deatt-with-according-to-taw:t
Section-B---section 855201, MCh -is amended to -—read-
285-5-203<--Bistribution-of -water-and-retated-axpenses:

Every--A--water--comminsioner-—appeinted-by-the-judge-of-the

disteict-court-for-that-purpose-shati-have-the--pursuant-—-to

subsections--tiy--through--¢3)--of-—{section-i}-may-be-given

aunthority-by—the-judge-of-the-district—-counrt-~to--admeasure

and--diseribate--to-—-the--parties-interested;-under-such-the
decveer;-parmiti-or-certificater-the-water-te-which-those-who

are-the-partiea-to-the-decree-or--hoiders--of--a—-permit--or
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eertificate;--or--privy--thereto;-are-entitiedy-according-to
thetr-priority-as-established--by--the--decreer--parnity--ar
caertificater--Fhe--water--commissioners-—in-case-the-parties
faii-or-refuse-ta-do-so;-may-incur-necessary-expenses-in-the
making-of-headgates-or-dams—-for--the--distribution--of--the

vatera--if-the-parties-refuse-to-undertake-these-tasksz-Such

expense-shaii-Fhe-expenses-must-be-assessed-againat-and-paid

by-the-party-eor-parties-for-whom-suech-the--services-—in——the
repair-of-the-ditch-or-ditehes-and-the-making-of-any-dama-se
headgates--wetre--necessarys——-¥n--the--discretion--of-the-Fhe

courty-such--costa--or-—may--alsc--asseas--expenses-—-may--be

assessed--againat--the-tand-upen-which-or-for-the-benefit-of

whieh-sueh-expense-had-been-the-expenses-were-incurred; 4

Section-6---Section 855206, MCh; -5 -amended —to--read:
895-5-286---Effect-~of--order--fixing--fees:--After—-the
order-of-the-a-court-order-fixing-the-feea-and--compensation
and--expenses--of--the-water-commisstoner-is-£inaty-ie-shali
have-has-ati-the-forece-and-effect-of-a-judgment--as--againat

the-perseny-persons;-ar-agency-for-whem-the-mediation-effore

was--undertaken--or-to-whom-the-water-was-admeasuvred-and-for

whese-benefit-it-was--used:--When--such--expense--the——feesa;

compensationz——-and---expenses---of--~the---commissioner--or

commissioners-has-have-been-assessed-against--the--kand--feor
which--such-the-service-cf-the-commissioner-or-commiosstoners

has-been-rendered;-tt-shati-they-constitute-a--tien--against
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seid-the-iand:-Bxecution-may-issué-upon-the-order;-as-upon-a
iudgmenty’-by——direction--ef;-the--court——or—-judge—upon-ehe
application-of-any--interested--person--interested--thereins
The---water—--commiasionery--at--his—-diseretion--iE-—he--has

authority-to--admeasure--or--distribute--water--pursuant--to

85-5-18t7-may-withhaid-further-admeasurement-or-distribution
ef-water-to-any-person-otherwise-entitied-thereto-untii-such
the--person--shati-have-has-patd-aii-feesr-compensationr-and
expenses-af-such-the-water-commisaioner-or-commiastoners-—so
as-—-fixed--by--the-court-and-apportioned-and-charged-to-sueh

the-persens-and-iikewise-Phe-commissiener-may-aise--withhoid

the--admeasurement——and--distribution-of-water—from-any-tand
againot-which-there-exises-any-such--a--tien--as--aforesaid;
untii--such--the-}ien-shati-have-has-been-fuity-dischargeds4

Section-7---Section -85-5—30Fr MCA s amended —to——read-

285-5-307--€empiaint--by--dissatisfied--users-—-¢1}--A
persen-owning-or-nsing-any-of-the-waters-of-—the--stream--or
diteh-or-extenston-of-the-divteh-who-is-dissatiafied-with-the

acktivities--of--a--water--commissioner-or-with-the-method-of

discribution-of-the-waters-of-the-stream--or--ditch--by--the
water--commissiener-or-water-commissioners-and-who-ctatms-to
be—entitied-to-more-waker-than-he-is-receiving-or—to-a-right
prier-te-chat-aliswed-him-by-the-water-commisstoner-or-water
commissionera-may-file-his-written-comptaint;-duty-verified;

setting-forth-the-facts-of-the-ctaim:---Fhereupon--the--tpon
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receiving--a--compiainty--the-judge-shatit-fix-a-time-for-the

hearing-ef-such-petition-the-cemptaint-and-shali-direct-that
such-netice~-be--given--to--the--parties--interested--in--the
hearing--as-the-judge-censiders-necessaryz-At-the-time-fixed
far-the-hearing;-the-judge-must-shali-hear-and--examine--the
compiainant--and--other--parties-as-may-appear-ts-support-or
resist-such-the-etaim-and-examine-the-water-commissioner—-or
water---commissioners---and--witnesses--as--to--the--charges
eantained-in-the-complaint-
t2}--Upen-the-determinaticn-of-Afeer-the--hearing;—-the

judge--shati--make-such-findings-and-issue-a-just-and-preper

order-as-he-considers-just-and-proper--if-it-appears-to—-the
judge--that--the--water--commisstoner-or-water-commissioners

have-acted-improperly-or-have-not-property--distributed--the

water--according--to-the-provisions-of-the-decreer-the-4judge

shaii-~-give-—the---direetion-—-that —-may---incinde---proper

instructions-for-such-distributions
£3}--Fhe--judge--may--remsve-any-water-commissioner-and

appoint-some-other-another-perasn-in-his--stead--to--repiace

the--comnmissioner--+f-he-considers-that-the-interests-of-the
parties-in-the-waters-mentisned-in-the-decree-witl--be-—-best

subaserved--therebys--and--if--served-by-a-replacement--3¥€-it

appears--to--the-—judge--that--the--water-—commiasioner——has
witifulty--faitsd-to-perform-his-duties;-he-may-be-proceeded

againat--the--water--commissioner-—-may--be--prosccuted---for
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coneempt-cf-eourty-as-provided-in-contempt-cases:-~fhe-judge
shatl--make--such-an-order-as-to-for-the-payment-of-casts-of
the-hearing-as-appears—-te--him--to--be--that--is--just--and
proper:¥

Section- 8- - Section--85—5—362; MCA; -is amended to-readr

#85-5-302---Maintenance--of--headgates-—and---measnring
devices---{}4--All--persons-using-water-under-a-decree-Erom
any-stream-sr-ditch-whereon-where-a-water-commissionec--with

authority--to-—-admeasure--and--distribute-water-is-appointed

shatl-be-are-required-to--have--suitable——hendgates--at--the
point--wherein—-a--yhere-—the—-ditch--tapa-a-stream: -and-Fhe
peraona-ashali-atscr-at-some-suitablie-piace-on-the-ditch--and
as--near—the-head-therecf-as-practicable;-piace-and-matntain
a-proper-measuring-boxy-weirz-or--other--appliance--for--the
measurement-—-of--to-—measure--the-waters-frowing-rn-such-the
ditghr-in—case—any-person~or—persons-shaii—Euii—to—piace——er
maintain--a-proper-measuring-appiiance;-it-shali-be-the-duty
of-anch-the-water--commissioner--may--not--te--apportion--er

diatribute-any-water—through-said-the-ditehs

admeasure-and-distribute-water-shati-notify--ail-—interested
parties—-interested--by--registered--or-certified-matt-or-in
person-i-week-before-making-the-annual-cepair-or-cteaning-of
any--stream--or--ditch--or--perfarming--neceasary-—tabor--or

expenses--to--divert--water--to-—-any-diteh:-Fhe-sending-of-a
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registered-or-certified-letter-to-the-tast-known-poat-office
addresas-ef-any-such-intereated-party-witi-be-ts-prima--facie
evidence--of-the-fact-that—-he-was-duiy-noeified--Any-wark-in
the-way-of-repairing-to-repair-a-ditch-made-necessary-by-any
emergency-may-be-done-withoont-such-notice-when-injory--would
resuit-from-detays"

NEW SECTION. SECTION 1. APPOINTMENT OF WATER

MEDIATORS -- DUTIES. (1) THE JUDGE OF THE DISTRICT COURT MAY

APPOINT A WATER MEDIATOR TO MEDIATE A WATER CONTROVERSY IN A

NONDECREED BASIN UNDER THE FOLLOWING CIRCUMSTANCES:

(A} UPON REQUEST OF THE GOVERKNOR;

{B) UPON PETITION BY AT LEAST 15% OF THE OWNERS OF

WATER RIGHTS IN A NONDECREED BASIN; OR

{C) UPON PETITION BY A STATE AGENCY WITH WATER-RELATED

INTERESTS,

{(2) A WATER MEDIATOR APPQINTED UNDER THIS SECTION MAY:

(A) DISCUSS PROPOSED SOLUTIONS TO A WATER CONTROVERSY

WITH AFFECTED WATER RIGHT HOLDERS;

(B) REVIEW OPTIONS RELATED TO SCHEDULING AND

COORUINATING WATER USE WITH AFFECTED WATER RIGHT HOLDERS;

tB3(C) DISCUSS WATER USE AND WATER NEEDS WITH PERSONS

AND ENTITIES AFFECTED BY THE EXISTING WATER USE;

{€3(D) MEET WITH PRINCIPAL _PARTIES _ TO_ _MEDIATE

DIFFERENCFS QVER THE USE OF WATER; AND

1B}{E) HOLD PUBLIC MEETINGS AND CONFERFNCES TOQ DISCUSS
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AND _ NEGOTIATE POTENTIAL SOLUTIONS TO CONTROVERSTES OVER USE

OF_WATER.

{3) IF THE GOVERNOR REQUESTS OR A STATE AGENCY

PETITIONS FOR A WATER MEDIATOR, THE GOVERNOR OR AGENCY SHALL

PAY ALL OR A MAJCRITY OF THE COSTS OF THE WATER MEDIATOR, AS

DETERMINED EQUITABLE BY THE DISTRICT COURT HAVING

JURISDICTION.

{4) THE GOVERNOR MAY USE FUNDS APPROPRIATED UNDER

10-3-312 PO PAY THE COSTS OF A WATER MEDIATOR.

(5} NOTHING IN THIS SECTION ALLOWS A WATER MEDIATOR TO

REQUIRE ANY VALID WATER RIGHT HOLDER TO COMPROMISE OR REDUCE

ANY OF HIS EXISTING WATER RIGHTS.

NEW SECTION. Section 2. water commissioner AND.
MEDIATOR education. The department of nmatural resources and
conservation, in cooperation with the Montana supreme court,
the Montana water courts, the district courts of Montana,
the Montana university system, and other appropriate state
and federal agencies, shall develop an educational program
for water commissioners AND MEDIATORS that includes:

(1} an annual seminar on commissioner AND MEDIATOR
duties, mediation techniques, and water measuring
techniques;

(2) preparation and, as necessaty. revision of a water

commissioner AND MEDIATOR manual; and

(3) an outreach program that identifies persons who
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might serve as water commissioners OR MEDIATORS.

HEW-SEETEON: --Bection-3: - appropriration-———tk)r -Prere-is
appropriated-$56;000--frem--che--water--development--special
revenue--account--to-the-deparement—-of-natural-ressurees-and
conservation-for-the-bienntum-ending-dune-30;-1951;--to--pay
water-commissioner-fees-and-coats:

t2y--Yhere—-is--appropriated--5$10;000--from--the-—-water
development-speciat-revenue-account--to--the--deparement—-of
natnral--resources--and-conservation-for-the-biennium-ending
dune-387-1991;-te-prepare-and-offer-an--educationat--program
for-water-commissioners ANB-MEBIATORS:

t3yt2)--Ff--funding $18;608 ts-net-available-from-the
water-development-apeciat-revenne-aceount-for-the-activities
funded-in-subsection-¢xi-or-t2);-there-is-appropriated--from
the--renewabie-—reacurces—-deveiopment-account-any-remaining
money-necessary-to-provide-complete--funding AN--AMOUNT?--BP

MONEY - - EQUAB-PO-FHE-DIPPERENCE-BEPWEEN-$10;,800-AND-THE-MONEY

REEEEVED--BY——-FHE-—BEPARTMEN?--PROM--THE--WATER--DEVELOPMER®

SPECIAL-REVENUE-ACEOUNE-UNDER-SUBSEEFREEN-t1}+

NEW SECTION, Section 3. Codification instruction,

{Seceion-9i-¢s [SECTIONS 1 AND 2] ARE intended to be

codified as an integral part of Title 85, chapter 5, part 1,
and the provisicns of Title 85, chapter 5, part 1, apply to

{sectioen-91 [SECTIONS 1 AND 2].

NEW SECTION. Section 4. saving clause. ({This act]
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does not affect rights and duties that matured, penalties
that were incurred, or proceedings that were begun before
[the effective date of this act].

NEW SECTION. Section 5. Severability. If a part of
{this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of {this
act} is invalid in one or more of its applications, the part
remains in effect In all valid applications that are
severable from the invalid appiications.

NEW_SECTION. Section 6. Effective date. [This act] is
effective on passage and approval.

~-End-
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SENATE STANDING COMMITTEE REPORT
April 1, 1989

MR. PRESIDENT:

We, your committee on Agriculture, Livestock, and Irrigation,
having had under consideration HB 463 (third reading copy -- blue),
respectfully report that HB 463 be amended and as so amended be
concurred in:

Sponsor: Thoft {(Jergeson)

1. Page 12, line 11.
Following: "GOVERNOR;"
Ingsert: "or"

2, Page 12, lines 13 through 15.
Following: "BASIN" on line 13
Strike: the remainder of line 13 through "INTERESTS™ on line 15

3. Page 13, line 9.

Strike: "10-3-312"
Insert: "75-1-1101"

4. Page 13, line 13.

Following: line 12

Insert: "(6) If an appropriator voluntarily ceases to use all or
part of his appropriation right or voluntarily ceases to use
his appropriation right according to its terms and conditions
as a result of the efforts of a mediator appointed under this
section, the appropriator may not be considered to have
abandoned all or any portion of his apprepriation right.”

AND AS AMENDED BE CONCURRED IN Q ﬁ gi 2
Signed: {(:iy_

Thomas A. Beck, Chairman

HB 963
SENATE
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HOUSE BILL NO. 463
INTRODUCED BY THOFT, HARPER, HANNAH, GRADY, YELLOWTAIL,

ABRAMS, DEVLIN, WALKER, O'KEEFE, RANEY, SEVERSON

A BILL FOR AN ACT ENTITLED: “AN ACT ALLOWING A DISTRICT
COURT TO APPOINT A WATER €OMMEISSIONER MEDIATOR TO MEDIATE A
WATER CONTROVERSY IN A PEEREEP-OR NONDECREED BASIN; ENABBING
PHE-GOVERNOR-PO-APPLY¥-¥0-FHE-PISTRIET-EOERE~- POR——-APPOENTMENT
OF--A--WAPER--COMMESSIONER;—-ALEBWENS - —PHE-DP39PR1€T-EBHRE-TO
ASSESS-REASONABEE-PEES--POR--A--WAPER--€6OMMISSIONER T~ -MAKING
B8PHER--REVISIONS--PO--PHE-WATER-EOMMISSIONER-BAWS ~-PO-EEARIFY
PHEM-AKDP-—-F0~-B¥SFENGHISH--PHE--MERDIATION-—ANB--~BEISTRIBUTION
ABTEBRE?i—-THA?-—MA!——BE——S!VEH--?G--A-vWATER——EBMH§SS}6hERT
ESTABLISHING AN EDUCATIONAL PROGRAM FOR WATER COMMISSIONERS
AND MEDIATORS; PROVIDING AN APPROPRIATION; AMENPEINE-SECTPIONS
55—5-18}7—-85*5—iGiT—BS—5—i051-85-5—&687-85-5-29i7—85-5—2367
85-5-36817-ANP~B5-5-3827--MEA; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section-1---Section--85-510k; MCA i -amended -to-read
1g5-5-18t---Appointment-of-—water--commissionerss-———{1}

Wheneveyr—-the-—rights-—of--persons—-te-use-the-waters-of-any

stream;-dtkeh-or-extenston-ef—-ditch;~-watercourse;-—springy

taker-—-reservoiry-—or—-other——souree--sf--suppiy--have-—-been
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determined-by-a-decree-of-a-court-of-ecompetent-surisdiccions;
tt-shati-be-the-duty-af-the-~judge-—-of--the--distriet--court
having--jurisdiction--0f--the--subjeet--matter-mayr-upon-the
application-of-by-the-owners-of-at-teast-15%--of--the--water
rights--nffested--by——the--decree;—in--the--exercige-of-his
diéseration;-to—appoint-ans-sr-more-water-commissioneras-—-Fhe

commissioners——shaii-have-judge-may-give—the-commissionar-or

commissioners-anvthority-to-mediate-among-parties-to-a——water

controversy--or-—to--admeasure-and-distribute-to-the-parties

owning-water-righta-in-the-source-affected-by-the-decree~-the
waters-te-which-they-are-entitiedr-acecording—-to--their—-the
rights-—-aa--fixed--by-the-deecrec—and-py-any-certificates-and
permits——i;sued—"under-*chapter—-a——oﬁ——this———tit}e7—--when
petittoners——make——proper—-sheWing-that-they-are-nat-abie-to
ebtain-the-appircation-of-the-owners-of-at-ieast-15%-ocf--the
water—-rightes--effected--and--they--are—unabte-to-obtain-the
water-to-which-they-ara-—entitiedy-the-Jjudge-of-the -distriet
court-—having-furisdiccion-mayr-in-his-discretion;-appoint-a
water-commisatoners
£2y--When-the-exitsting-rights-of-ati-appropricters-from
a-source-or-in-an-area-—have--been--determined--in--a--final
decree——issued--under-—chapter-2-of-this-titley-the-judge-of
the-district-couret-shati-upon-apptication-by-the-governor-or
the-department-of-naturat-ressurcea-and-conservation-appoint

a-~water—-commissisnerr——Phe--judge--may--gtve--—-the-—-water

-2- HB 463
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commissioner--shati-autherity-to-medrate-a-water-controverasy

or-to~distribute—ta-the-npprapriators;-frem—the-source-or-in
the-areay-the-water-to-which-chey-are-entitieds

t3y--The-governory—the-department-of naturai--ressurces
and--conservationy--sr—-any--perscn-or-corperatiton-eperating
under-contract-with-the-department;-or-any--other--cwner--of
stored-waters-may-petition-the-court-te-have-such-the-stored
waters—-distributed--by-the-water-commissiconers-appointed-by
satd-the-courts-Fhe-court-may-thereupon-then-make—-an--order
reguiring-the-commissioner-or-commissioners-appointed-by-the
coure-—to-distribute-such-the-scored-warer-when-and-as-ie-ia
released-to-water-users-persons-entitied-to-the-use—-therecf
bhe-water:

{t4y--{tmi-in-—--addieion———to—aukhority--provided—-under

subsections—{iy-through—t37-the-judqge-of-the-district-court

may--appeint-—a--water--commissioner--to--mediate--a-—-water

eontroversy-under—tha-following-ctreamstancesas

tt}-—upon-reguest-of-the-governers

tiit}-upon—-petition--by--at——teast--5%-of-the-owners-of

water-rights-in-a-nondecreed-pasin;-or

titiy~upoan---peticion-——-by---a---state---ageney-——--with

water-reiated—interestas

th¥-—-A-——water—--commissioner—--appeinted---under—-this

subaection—maz:

{3}--discuss-propesed-sotutions-to-a-water—-controversy

-3- HB 463
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with-affected-water-right-heiders;

titi-discuss-water-use—and-water-needs-with-persons-and

entities-affected-by-the—existing-water-user

tiity-meet——--—with-——-principat—-——parties---to—--mediate

differences-over-the-use-of-waters-and

ftivy-hoid-public—-meetings-and--conferences—-to--discuasn

and——negotiate-potentiai-setutions—to-contreversies-over—use

of-water~
£5)-—At-the-time-of-ehe-appsintmene—-of--such-——-a--water
commissioner-—or-commissisnersy-the-district-court-shati-—fFix
their--compensation;——and--the--swnars--and—-users--of-——the
distributed--waters;--inciuding—-permittees--snd~certificate
hotdersy-shati-pay-their-proportionate--share--of--such--the

fees--and--compensations—-~-if--the--appeointment—benefita—the

statey-the-diserict-court-may-atso-assess-reasonabie-fees-to

the-department-of-naturat-reseurces-and-conservations——if--a

state--agency-petitions-for-a-water-commissicnery-the-agenecy

shatl-pay-aii-or—-a--majority—-of--the--cost--of--the--water

commissioner;-as-determined-equitabie-by-the-district-coures

t51{61--Upon--the-appitication-of-che-board-or-baards-of
one-or-more-irrigation-districts--entitied--to--the-—-nse--of
water--atored--in--a-reservoir-which-that-is-eurned-into-the
natural-channel-of-any-stream-and-withdrawn-or-diverted-at-a
peint-downstream-for-benefictal-use;-the-district--esurt--of

the-jud&ciai—distfict—whefein—!here—the—mcst-irrigahie—scres
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of-the-irrigation-distriect-or-districts—are-situnted-iocated
may--appoint-a-wates—eommissioner-to-equitabiy-admeasure-and
éiseribute-such-the-stered--water--to--said--the--irrigation
district——or--distriets—-from-the-channei-of-the-atream-ints
whieh-ik-has-been-turned.-—-A--commissioner--appointed--under
this-subsection-has-the-powera-cf-any-commissioner-appeinced
under-~this--chapter;--tinited--onty-by-the-purposes-cf-this
subsections-—His-compensarion-is-set-by-the-appeinting-judge
and-paid-by-each-district-and-other-users——of--stored--water
affaeted-—-by--the-admeasprement-and-distribation-af-such-the
stored-watars-In-atl-other-matters-the--provistens--of--this
chapter--appity--so--as-itong-as-they-are-consistent-with-this
subsectionst

Section-2:- —-Section -85-5—102 7 -MCA -tz —attended o —-read -

485-5-3102---Appeintment--of--chief--commissioners--When
the-judge-of-the-district-court-shaii-appeint-—appeints--twe

or--mere--commissioners-to-mediate-a-water-sontroversy-or—to

admeasure——and--diatribube——the——watars--mentioned--in--—che
preceding-section-85-5-10k7-he-may-appeint-one-cf-them-chief
commissioner—-And--empower-—him--ro--exercise--direction-and
controt-over-the-other-or-others-in-the-discharge--of ——their
dutitesr--Fhe--4udge--may--depose-—the--one——appointed-—chief
sommissioner-frem-that-position-and-appoint-another--in-~hts

stead--whenever-—to—-repiace--him-if-it-appears—-to-the-judge

that-better-service-may-be-given-the-water-users—-by-—making
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the-changes?
Section-3: - -secrion--85-5145 - -MCh - —is-amended o -read -
LR5-5-1f5:—-Power-and-duty-to-distribute--water:---Upon

the--issuanee--of--sych-—-a--coure--order--granting--a--water

commissioner-or-water-commrssioners-apthority-toe--distribute

water;-—the-—water——commissioner-sr-comrissteners-shati-have
aunthority—and-itt--is—-hereby--made-—-his-—or—-their--duty--to
admeasgre--and-distribute-to-the-usera-theresf-af-the-water,
as-their—-interests-may-appear-and-be--raquired;--the--stored
and--supplementai--waters--stored--and--as--reteasecd-—by-the
department--sf--prakurat—-ressuress——and--conservation--nnder
provisions--of--chapter-1i-of-this-tittes;-to-be-diverted-znto
and-throvgh-satd-the-sereamss-dibch-or-extennion—-of--diechy
watercoaursey;-—sSpringy--take;--reserveoiry-—or-other-source-of
supply-in-the-same-manner--and--under--the--same--roles--and
Erceedures——as-—decreed—-uater——righta——are~fadmeasured——and
distributeds-Such-The-water--commissioner--or--commissioners
and-the-ownera-and-users-of-such-the-stored-and-suppiementat
watera--shat¥--be-—are—-bound--by--and--be--subject--to--the
provisions-of-this-chapter.-and-aii-acts-amendatory--ktherest
and-—-suppitementat--theretor--previded;—-that--However;——the
admeasurementa-and--distribution--of--such--the--stored--and
suppiementai-—waters--shati-in-ne-way-may-net-interfere-with
decreed-water-rights:-Fhe-purpese-of-parts-i—-through--3--of

this-—chapter-—-ts--to--provide--a--uniform;--equitable;——and
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economicat--distribution—--of-~-adjudicated;—--stored;~--and
supptemental-watersaz®
Section-4: - -Section--85—5—108 7 UG- —is -amended -bo—pead -
485-5-188---Autherity--and--arrest--power-----Por---the
purposes-of-carrying-out-the-provisions-of-parta-i-through-3
of-—-this—-chapter;--each-commissioner-appointed-by-the—court

shati-have--pursgant—-to--subacctions-—tiy--throuvgh-—+3y-—-of

fsection--ii-—-may--be--given-aunthority-by-the-court-to-enter

gpon--any--ditchy--canat;--aquaduery;——or--other--ssurca——for
esnveying--the--watera--affeacted-by-the-decrec-and-to-visity
inspect;--and--adjust--ali--headgates—-or--other--means——--of
distributing-—-the--waters-—and-shail-have-the-same-peawers-as

may-be-given-the-same-authority-as-a-shesiff-or-coanstabie-ts

arrest-any-and--ati--perscns--person—-interfering—-with--the

disteibution--made--by--him;-—the-—water—commissioner;-to-be

deatt-with-according-te-1aws%
Section-B- - -Section 855261, r-is -amended —to —-read -
Ba5-5-281is--Distribution-ef-water-and-related-expenseas

Every—-A--water -commissioner--appointed-by-the-judge—of-che

district-court-for-that-purpose-shaii-have-the--pursuant--to

subsections--tij--through--¢t3y-~of-~f{section-i}-may-be-gqiven

aunthority-by-the-judqe-of-the-diatrict——conrt--to—-admeasure

and-—distribute-—-to--the--parties-interested;-under-such-the
decree;-permit;-or-ecertificate;-the-water—to-which-these-who

are-the-parties-to-the-decree-or--holders—-of -a--permit--or
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certificate;——or--privy—-theretos-are-entitied;-aecording-te
their—priority—as—eshabiished——by-—the—-deceeerv—permitr——oe
certificates—-Fhe--water--commissioner;--in-case-the-parties
faii-or-refuse-to~do-ser-may-incur-necessary-expenseés—in-the
making-of -headgates-or-dams--for--the--distributien--of——the

waters——if-the-parties—refuse-to—undertake-these-taskss-Seeh

expense-shati-Fhe-expenses-must-be-assessed-against-and-paid

by-the-party-or-parties-for-whom-sueh-the--services—-in--the
repair-of-the-diter-or-diteneas—and-the-making-of-any-dama-or
headgates——were--necesasry---in--the--diseretion--of-the-The
eonrey-auch--easkta--or--may--aiso--assess--axpenses--may-—be
assassed--agqainse--tche-tand-upon-which-or-for-the-benefit-of
which-such-expense-had-been-the-expenses-were—incurred:%
Section- b - -Section 955206 MEA ~iy amended -t --read
195-5-2867--Effect--of--order--Eixing--feeas--After-the
order-of-the-a-court-order-fixing-the-fees-and--compensation
and--expensea--of--the-water—commiastoner-in-finak;-tt-shatr
have-has-ati-che-force-and-effeect-ef-p-jndgmenc--as--against

the-perseny-perscns;-er-agency-for-whom-the-mediation-effore

was--undertaken--or-to-whom-the-water-was-admeasured-and-for
whose-benefit-tt-was--useds--When--such--expense-—-the-—fsesy

compensationy—~-and-—-expenses———of-——the---commiasioner--or

ccmmissioners-has—have-been—assessed-against--the-—}and——far'
which—-such-the-service-of-the-commissioner-or-commissioners

has-been-rendereds;-it-shall-they-constitute-a--tien--against
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satd-the-tand--Execution-may-issue-upon-the-order;-as-upon-a
judgments--by--directtan--of--the--court--or--3ndge-upan-the
application-of-any--interested--person-—interested--therein-
Phe---water--commissionery-—~at--his--discrecton--tf--he--has

antherity-to--admeasure—-ar--distribnte--water-—pursuant--te

85-5-10t7-may-withhotd-further-admeasnremenc-or-distribution
of-water-to-any-person-otherwise-entitled-thereto—untit-anch
the--person--shati-have-has-paid-aii-fees;-compensation;—and
expenses-of-such-the-water-commissioner-or-commissioners--so
33——Eéxed—-by——thg—esnrt~and;appertioned-and-chatged-to-such

the-perasnz-and-tikawise-Phe-commiasioner-may-aiso--withhoid

the--admeasurement——-and--distribution-of-water-from-any-iand
against-which-there-existas-any-sueh--a--tien--as--aforesatids
untii--such--the-lien-shaii-have-has-been-fuilty-discharged:t

Section-7- - Section -85—5-3¢1--MEA, —is-amended -to - -read:+

485-5-361r--Complaint-—-by--dissactafited--userv--=-{1j--a
person-owning-or-using-any-of-the-watera-of--the--stream--or
diteh-or-extension-of-the-ditch-who-is-diesatiafied-with-the

setivities——aof--a-—water——coemminsioner-sr-with-the-method-of

distribution-cf-the-waters—of-the-streamn——-or——ditch——~by-—-the
water-—commissioner-or-water-commissioners-and-who-etaims-to
be-entitied-to-more-water-than-he-is-recetving-or-to-a-right
prior—-to-that-aiitowed-him-by-the-water-commissioner-or-water
commissionera-may-£fite-his-written-compiaint;-dulty-verifieds;

setting-forth-the-factas-cf-the-ciaims——-Fhereupon--the--dpon
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receiving--—a--complaintr——the-judge-shati-fix-a-time-for-the

hearing-of-sueh-petition-the-compiaint-and-shati-direct-chat
such-netice-be~—given--to--the--partiea--interested--in--the
hearing--as-the-$ndge-—considers-necessarys-At-the-time-fixed
for-the-hearing;-the—judge-must-shett-hear-and--examine--the
eomplainant--and--other--parties-as—may-appear-to-suppert-or
resist-such-the-ciatm-and-examine-the-water-commissioner--er
water———commisstaners—-—and--witnesses--as--to~-the-~charges
eontained-in-the-compiaints
t2y--Upon—the-determination-of-After-the--hearing;——the

judge—-shail--make-such-findings-and-issne-a-jnat-and-praper

arder-as-he-considera-just-and-propers-if-tt-appears—toe——the
judqge--that--the--water--commisstoner-or-water-eommissioners

have-acted-improperiy-sr-have-not-properiy——distributed——the

water--according-——to-the-provistens-of-the-decree;-the-judge

shati--gtve-~-the-—-direction-——that———may-—-inciude-—-proper

tnsktructions-for-such-diatributions
t33--Fhe--judge-—-may--remeve-any-water-commissioner-and
appetnt-seme—other-ancther-peraon-in-his--stead--to-—repitace

the--ecammissioner--if-he-consitders-that-the-interests-of-the

parties-in-the-waters-mentioned-in-the-decree-wili--bhe--besc

subserved—-thereby7—~and»‘&f~—served—by—a—repiacementv—if—it7

appears—-to--the-—judge--that--the--water--commissioner--has
wiltifuiity--fatrted-to-perform-his-duttes;-he-may-be-proceeded

asainst-—-the—-water—-cemmissioner--may--be——prosecuted---for
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contempt-of-court;-as-provided-in-contempt-cases:—-Fhe-judge
shaii--make--such-an-order-as-te-fer-the-payment-of-coses-of
the-hearing-as-appears—-te——him——té--be--that--is--jusec-—-and
propers!

Section- 8- -Section 855302, 73 -amended -to-read:

485-5-382---Maintenance—-of--headgates—-and---measuring
Sevicesr—--t1j--Ail--persons-using-water-under-a-decree—£from
any-stream-sr-ditch-whereon-where-a-water-commiasiener——with

asthority—-to——admeasure--and——distribute-water-is-appointed

shati-be-are-required-to-——have-—suitable--headgates--at--the
poitnt--wherein--a--where--the--ditch--taps-a-streamz-and-the
persons-shaii-atse;-at-some-suitabie-place-on-the-ditech—-and
as--near—the-head-thereof-as-practicabie;—place-and-maintain
a-proper-measuring-box;-weiry-or--sther--appltiance—-fer--the
measurement--of --to--measure--the-waters-fiowing-in-such-the
ditehs-in-case-any-person-or-persons-shatt-fati-to-ptace--or
maintain-—a-proper-measuring-appiiancer-it-shati-be-the-daty
of-such-the-water--commissioner--may--not--to--appsrtisn--er
distribute-any-water-throngh-sard-the-diteh:

12)--Fhe---A---commissioner---muat—-with-—authority—-to

admeasure-and-distributa-water-shali-netify--aii--interested
parties——interested--by--registered--or-certified-maii-ar-in
perason-it-week-before-making-the-annuai-repatr-or-cteaning-of
any--stream--or--ditch--or--performing--necessary-—-iabor—-or

expenses-—to—-divert—-water--to--any-ditch;-Phe-sending-cf-a
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registered-or-certified-teteer-to-the-iaat-known-poat-affice
address-of-any-such-interested-party-wili-be-is-prima--facie
evidence——of-the-fact-that-he-was-duly-notified--Any-work—-in
the-way-of-repatring-to-repair-a-ditch-made-necessary-hy-any
emergency-may-be-done-without-such-netice-when-injury——weoultad

resute-from-detays¥

NEW SECTION. SECTION 1. APPOINTMENT OF WATER

MEDIATORS -- DUTIES. (1) THE JUDGE OF THE DISTRICT COURT MAY

APPOINT A WATER MEDIATOR TO MEDIATE A WATER CONTROVERSY IN A

NONDECREED BASIN UNDER THE FOLLOWING CIRCUMSTANCES:

(A) UPON REQUEST OF THE GOVERNOR;

{(B) UPON PETITION BY AT LEAST 15% OF THE OWNERS OF

WATER RIGHTS IN A NONDECREED BASIN; OR

{C) UPCN PETITION BY A STATE AGENCY WITH WATER-RELATED

INTERESTS.

(2) A WATER MEDIATOR APPOINTED UNDER THIS SECTION MAY:

(A} DISCUSS PROPOSED SOLUTIONS TO -A WATER CONTROVERSY

WITH AFFECTED WATER RIGHT HOLDERS;

(B)] REVIEW OPTIONS RELATED TO SCHEDULING AND

COORDINATING WATER USE WITH AFFECTED WATER RIGHT HOLDERS;

tB¥(C) DISCUSS WATER USE AND WATER NEEDS WITH PERSONS

AND ENTITIES AFFECTED BY THE EXISTING WATER USE;

1€} (D) MEET WITH PRINCIPAL PARTIES TO MEDIATE

DIFFERENCES OVER THE USE OF WATER; AND

+B¥(E) BOLD PUBLIC MEETINGS AND CONFERENCES TC DISCUSS
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AND NEGOTIATE POTENTIAL SOLUTIONS TO CONTROVERSIES OVER USE

OF WATER.

{3) IF THE GOVERNOR REQUESTS OR A STATE AGENCY

PETITIONS FOR A WATER MEDIATOR, THE GOVERNOR OR AGENCY SHALL

PAY ALL OR A MAJORITY OF THE COSTS OF THE WATER MEDIATOR, AS

DETERMINED EQUITABLE BY THE DISTRICT COURT HAVING

JURISDICTION.

{4) THE GOVERNOR MAY USE FUNDS APPROPRIATED UNDER

10-3-312 TO PAY THE COSTS OF A WATER MEDIATOR.

{5) NOTHING IN THIS SECTION ALLOWS A WATER MEDIATOR TO

REQUIRE ANY VALID WATER RIGHT HOLDER TO COMPROMISE OR REDUCE

ANY OF HIS EXISTING WATER RIGHTS.,

NEW_SECTION. Section 2. water commissioner AND
MEDIATOR education. The department of natural resources and
conservation, in cooperation with the Montana supreme court,
the Montana water courts, the district courts of Montana,
the Montana university system, and other appropriate state
and federal agencies, shall develop an educational program
for water commissioners AND MEDIATORS that includes:

(1) an annual seminar on commissioner AND MEDIATOR
duties, mediation techniques, and water measuring
techniques;

(2} preparation and, as necessary, revision of a water

commissioner AND MEDIATOR manual; and

(3) an outreach program that identifies persons who
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might serve as water commissioners OR MEDIATGRS,

NEW SECTION. Section 3, appropriation. (1) Phere-is
appropriated-$50;000--from--the--water-—-deavetopment--special
revenue—-account--teo-the-department-of-naturat-resourees—and
conservation-for-tha-biennium-ending-June-38,;-19937--to--pay
water-commissioner-fees-and-ceatsas

t2¥ There is appropriated $10,000 Erom the water
development special revenue account to the department of
natural resources and conservation for the bilennium ending
June 30, 1991, to prepare and offer an educational program
for water commissioners AND MEDIATORS.

€3¥(2) If funding $10,000 1is not available from the
water develcpment special revenue account for the activities
funded in subsection (1) er-t2%, there is appropriated from
the renewable resources development account any-remaining
money-necessaty-to-provide-compiete-—funding AN AMOUNT OF

MONEY EQUAL TO THE DIFFERENCE BETWEEN $10,000 AND THE MONEY

RECEIVED BY THE DEPARTMENT FROM THE WATER DEVELOPMENT

SPECIAL REVENUE ACCOUNT UNDER SUBSECTION (1}.

NEW STCTION. Section 4. codification

instruction.

tSeetien-93-ts [SECTIONS 1 AND 2] ARFE intended to be

codified as an integral part of Title 85, chapter 5, part 1,
and the provisions of Title 85, chapter 5, part 1, apply to

ft2ection-91 [SECTIONS 1 AND 2].

NEW SECTION. Section 5. saving clause. {[This act]
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does not affect rights and duties that matured, penalties
that were incurred, or proceedings that were begun before
{the effective date of this act].

NEW SECTION. Section 6. Severability. 1f a part of
[this act] is invalid, all wvalid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applicaticns that are
severable from the invalid applications.

NEW SECTION. Section 7. Effective date. [This act] is
effective on passage and approval.

-End-
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HOUSE BILL NO. 463
INTRODUCED BY THOPFT, HARPER, HANNAH, GRADY, YELLOWTAIL,

ABRAMS, DEVLIN, WALKER, O'KEEFE, RANEY, SEVERSON

A BILL FOR AN ACT ENTITLED: “AN ACT ALLOWING A DISTRICT
COURT TO APPOINT A WATER €OMMISS53ONER MEDIATOR TO MEDIATE A
WATER CONTROVERSY IN A BEEREEP-OR NONDECREED BASIN; ENABLING
THE-GOVERNOR-FE6-APPLY-TO-PHE-BISTRICP-COHRT-POR--APPOINTMENY
6P --A—--WATER-——-ECOMMISSTONER; —-ABDOWING - -PHE-BISPRICY-E6URT-¥6
ASSESS-REASONABEE-PRES—~FOR--A--WAPER--COMMISSIONER ;- —MAKING
GPHER- -REVIS1ONS—~-P0--PHE-WATER-COMMISSIONER-LAWS-TE-EbARIPY
THEM-ANB--PO--DISPEINGEEISH- -FHE--MEDIATION—--ANP--PISTRIBUTION
AUPHORITY - -PHA? --MA¥--BE--BIVEN--FO--A--WATER--COMMESSIONEBR;
ESTABLISHING AN EDUCATIONAL PROGRAM FOR WATER COMMISSIONERS
AND MEDIATORS;: PROVIDING-AN-APPROPREIATION; AMENDEING-SECTIONS
85-5-1827--85-5-1027-B5-5-3657-85-5-1887-85-5-2617-85-5-2067
B85-5-3817-ANP-85-5-3027~--MEA; AND PROVIDING AN TMMEDIATE
EFFECTIVE DATE."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Bection-1---Section —-85—5-101, -HCA, -5 -amended -to-read -
485-5-301;--Appointment-of--water--commisstonersc--—{iy

Whenever--the--righta--of--persons-—to-use-the-waters-of-any

stream;-diteh-or-extension—of--ditchy—-watercoursey--springs

taker--reservoiry--or--other——aource--of--suppty--have—-been
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determined-by-a-decree-of-a-court-of~competent-jurisdictions;
it-sha}i-be-the—duty-of—the—~judge—“;E—'the—-district—~court
having--jurisdiction--of--the--subiject--matter-may;-upon-the
application-sf-by-the-owners-of-at-least-15%--cf--the—-water
rights--affected--by--the--decree;--in--the--exercise-of-his
discretiony-to-appoint-one-sr-more-water-commissioneras—-The

commisstonera--shati-have-judge—may-sive-the-commisaioner-or

commissioners-authority-to-medtate-among-parties-to-a--water

tontreverdy--or-—to--mdmeasure-and-distribute-to-the-parties

ewning-water-righta-in-the-source-affected-by-the-deeres-the
waters-to-which-they-are-entitled,;-according-—to--their--the
rights--aa--fixed--by-the-decree-and-by-any-certificates—and
permita—-issued--under-—chapter--2--gf-~this---tittes---When
petitioners--make--proper—--showing-that-they-are-not-able-te
obtain-the-appiication-of-the-owners-of-at-teast-15%-oFf--the
water—-rights—-affected--and--they--are-unable-te-obtain-the
water—te-which-they-are-entitteds-the-judge-eof-the--distriece
court--having-jurisdiction-mayr-in-his-discretion;-—appoinkt-a
water-commissieners
t2)--When-the-exniasting-rights-of-ati-appropriators-from
a-source-or-in-an-area--have--bheen--determined--in--a--finat
decree—-issued--under--chapter-2-of-this-titie; -the-judge-of
the-district-court-shatt-upon-apptieation-by-the-governor-or
the-department-of-naturel-rescerees-and-conservarion-apposinte

a--water--commissioners--Phe--judge--may--qive---the---water

-2- HB 44613
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commissioner--shali-aetherity-to-mediate-a-water-controversy

or_to-distribute-ta-the-appropriatora;-from-the-source-sr~-in
the-areay-the-water-to-which-they-are-entitied:
t31--The-goveraory-the-deparement-of-naturat--resources
and--conservation;-—or--any--perssn-sr-ecorperation-operating
under-contract-with-the-departmenty-ar-any--other--owner--of
stored-waters-may-petition-the-court-to-have-sueh-the-stored
waters--diatributed--by-the-water-commissioners-appainted-by
said-the-court:-Fhe-court-may-thereupen-then-make--an--arder
requiring-the-commissitoner-or-commissiensrs-appatnted-by-the
coure--to-distribate-such-the-stored-water-when-and-as—it-is
reieased-to-water-users-persons-entitled-to-the-use-—-thereof

the-water:

t4)--tay-In——-addieton---to--authority--previded—-under

subsections-{1}-thraugh-t3¥y-the-judge-of-the-district—court

may-—appoint--a--water--commisstoner--to--mediate——a—--water

controveray-under-the-following-ecireumstancess

ti}-—-upon-requesat-cf-the-governers

tii}-upon--petition--by--at--ieast—-5k-of-the-owners—af

water-rights-in-a-nendecreed-basin--ar

tiii}-vpen---petition——-by--—-a-—--atate---mgeney-—--with

water-related-intereatss

tbi-—A-—-water——-commissioner———appointed---under--thias

subsection-mays

f&i——discuss—proposed—so}utions-to~n~uater--eontroversy
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with-affected-water~right-hoiderss

tiiy-discusa-water-use-and-water-needa-with-persons-and

entities-affected-by-the-existing-water-use;

fitty-meer----with---principai-——-parties-——¢o-—--mediate

differences-over-the-use-of-water;-and

tivyi-hotd-publie-meetings-and--conferences--eto--diacuss

and--negotiate-motentiat-solutions-to-controversies-ever-use

ef-maters

{5}--At-the-time-of-the-appointment--of --such--a--water
commissioner--ar-commissicners;-the-district-court-shati-fix
their--compensation;--and--the--ownera--and--users--of---the
distributed--watera;--inciuding--permittees--and-certificate
hotdersy-shatl-pay-their-prepertionate--share--of--such--the

fees--and--compensationz~—-if--the--appotntment-benefits-the

atates-the-district-court-may-aisc-assess-reasonabie—faes-—ts

the-department-of-natural-ressurces-and-conaservation---1€--a

shati-pay-ati-or--p—-majerity--ef--the--cest--of--the--water

commissieners-as-determined-equitabte-by-the-district-courts

£5¥£6)--Epon--the-apptication-of-the-board-or-boarda—of
ene-or-more-trrigation-districts--entitted--to—-the——use-—-of
water--stored--in--a-reservoir-which-that-is-turned-into-the
natural-channel-of-any-stream-and-withdrawn-ar-diverted-at-a
point -downstream-for-beneficiat-usey-the-district--court-—-of

the-judicial-distriet-wherein-where-the-most-irrigable-acres
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of-the-irrigation-district-or-districts-are-situated-tocated
may--appoint-a-water-commissioner-to-squitabiy-admeasure-and
distribute-sueh-the-stored--water--to—-satd--the--irrigation
diaterier--or--districts—-frem-the-channel-of-the-stream-ints
which-tk-has-baen-turned<—-A--commissioner--appointed--under
this-subsection-has-the-powers-cf-any-commissiener-appainted
under—-—-thts--chapter;--timited--onty-by-the-purposes-of-this
subsectionz--His-compensatton—is-set-by-the-appointing-judge
and-paid-by-each-district-and-other-users--of--stored--water
affected--by--the-admeasurement-and-distributton-of-such-the
stered-watert—In-ati-other-matters-the--provisions—--of--this
chapter--appty--se--as-long-as-they-are-consistent-with-this
agbsectionst

Section-2: - Section-85—5-r02; MCA;-is -amended -to~read:+

485-5-182---Appointment--of--chief--commissioner:--When
the-judge-of-the-district-court-shati-appoint--appotnts--two

or--more--commissioncras-to-mediate-a-water—-controveray-or-to

admeszaure--and--distribute--the--watera--mentianed—-itn--—-the
preceding-section-85-5-181y-he-may-appoint-one-of-them-chtef
commissioner—-and--empower—him-—to--exercise--diraction—and
controt-over-the-other-or-othera-in-the-discharge--sf--their
dutiess--Fhe--judge -may-—-depsae—-the—-sne--appointed--chief
eommissionar-from-that-position-and-appoint-anather—-in--hia

stead--whenever—--to--replace—-him-if-it-appeara-te-the-judge

that-better-service-may-be-given-the-water-users--by--making
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the-changest
Section- 3: - -Section - -B5—5—165, MGk -ix -amesded o read:
285-5-1685---Power-and—duty-to-distribute--water----dpon

the--issuanee--of-—such--a--court--order--qranting--A-—water

commissiener-or-water-commissioners-antharity-to--distribute

watery--the--water-—commissioner-or-comnisasronera-ashall-have
anthority-and-te--is--hereby--made--hta--or--therr--duty-~to
admeasure--and-distrihute-ta-the-users—thereaf-af-rhe-water;
as-their-intereats-may-appear-and-be--required; —the--stored
and--supplementat--watera--stored--and--as--reteased--by-the
department--of--natural--resonreces--and--censervacion--under
provisions--of—-chapter-t-of-this-title;-to-be-diverced-intes
and-threugh-said-the-streams;-ditch-or-extension--of--d:tehy
watercourse; --springy-—iakey--reservoir;--or-other-souree-of
suppiy-in-the-same-manner--and--under--the--same--rules-—-and
procedures--as—-decreed--water--rights--are--admeasured--and
distributeds-Such-Phe-water--commissioner--or--commisaieners
and-the-owners-and-users-of -such-the-stered-and-supplemental
watera--shali--be--are--bound--by--and--be--subject--to--the
previsions-of-this-chapter.-and-altl-acts-amendatory--thereof
and---supplemental--thereto;--providedry--that--However;--the
admessurements-and--distribution--of--such--the--stored-~and
supplementai--waters——shati-in-no-way-may-net-interfere-with
deereed-water-rightar-Fhe-purpese-of-parta-1--threngh--3--eF

this--chapter--is--te--provide--a--untferm;--equitable;--and
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economicat-—-distribution---of--~adiudicated;——-stored;~-—and
suppiemental-waters:t
Section- & - Secrion --855— 38 - MCA -tz -amended —to —read -
485-5-108---Anchority--and--arrest--power;—-—--Por---the
parpsses-of-carrying-cut-the-proviaiens-sé-parts-t-chrough-3
of-—this--ehapter;--each-commissioner-appatnted-by-the-conrt

shaitl-have--pursuant--to--subsectiona--{}i--through--t33--of

tsection--1}--may--be--given-authority-by-the-court-to-enter

gpen--any--dttch;--canat;--aqueduct;—-or--other--source——for
eonveying--the--waters--affected-by-the-decrec-and-to-visity
inspectr--and--adjust--aii--headgates--er--other--means———cf
distribubing--the--waters--and-shati-have-the-same-powers-as

may-be-given-the-same-authority-as-a-sheriff-or-constable-to

arrest-any-and--aii--perssns--person--interfering--with--the

distribution--made—-by--hims--the--water-commissioner;—to-be

dealt-with-according-to-iawsit
Section-b--Section 855201 7 -MCh, -is -amended -to ——read -
1§5-5-261s--Pistribution-of-water-and-retated-expenaess
Every--A--water--commissioner--appornted-by-the-judge-of-the
diseriet-court-for-that-purpoese-shati-have-the--pursuvant--te

subsestiona--tiy-—through-—{+3--af-—fsection-ii-may-be-gqiven

anthority-by—the-judge-of-the-district-—econrt--to-—admeasure

and--distribute--te-~the--parties-intereated;-under-such-the
decree;-permity-or-ecaprbificate;-the-water-to-which-those-whe

are-the-parties-to-the-decree-or--hotders--of--g--permit--or
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certificate;——or-~privy--thereto;-are-entitiedy-according-to
their-priority-as-estabiished--by--the--decreer--permit;-—-or
certificatec——Fhe--water--commtsstonery--in-case-the-parties
fait-or-refuse-to-do-say-may-inear-necessary-expenses-in-the
making-of-headgates-or-dams--fer--the—-distributien--of--the

whateprs--if-the-partias-refuse-to-undeartake-these-taaks:-Such

expense-shati-FPhe-expenses—must-be-assessed-againat-and-paid

by-the-party-sr-parties-for-whom-such-the--services--in--the
repair-cf-the-ditch-or-ditches-and-che-making-of-any-dams-or
headgates--were--necessarys--In--the--discretion--of-the-Fhe

courty-such--costs--or—-may--also--assess--expensss-~-may—-be

sssessed--against--the-tand-upon-which-or-for-the-benefic-of

which-such-expense-had-been-the-expenses-were-ineusrred: !

Section-6- - Section 855266, MChr -tz -amended ~to--read-
485-5-206---Effect--of-—order—-fixing--feess--After-the
srder-of-the-a-court-order-fixing-the-feea-and--cempenastion
and--expenses--of--the-water-commigsioner-ia-finat;-~it-shatd
have-has-ail-the-force-and-effect-of-a-judgment--as--against

the-persony-personsy-or-ageney—for-whom-the-meditatton-effort

was--undertaken--or-to-whem—-the-water-was-admeasnred-and -for

whose-benefit-tt-was--usedv—-When--such--axpense--the--feess

compensatiany-——-and--—expenses——-sf-—-the---commissioner--or

commissionera-has—-have-been-assessed-against--the--tand--far
which--such-the-service-of-the-commiasioner-or-commiasioners

has—beenfrendered7—it—ahn}i-they~censtiture—a—-lien~vnga§nst
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satd-the-tand--Execution-may-issue-upon-the-ordetr-as-upon-a
Judgment;--by-—direction--of--the--ecourt--ar--Judge-upon-the
apptication-of-any--interested--person--interested--theretns
Fhe---water-—commissioner;--at--his--discretion--if--ne—-has

autherity-te--admeasure--or--distribute--water-—pursuanc--to

B5-5-18r7-may-withhoid-further-admeasurement-or-distribution
cf-water-to-any-person-otherwise-entitied-therets-until-auch
the--person--shati-have-has-paid-ati-fees;-compensationr-and
expenses-of-such-the-water-eemmissioner-or-cemmissioners--so
as--fixed--by-—the-court-and-apportioned-and-charged-to-such

the-persens-and-iitkewise-Phe-commissiener-may-atse--withhoid

the——admeasurement-—and--discribution-of-water-from-any-tand
against-which-there-extats-any-such--a--riren--as--afereanid;
untit--sueh--the-rien-shall-have-has-been-£futty-diacharged=t

Section-7---Section 855361, -MCA; —iz -amended -to - read:

485-5-30t-~-Compltaint--by--dissatisfied--user-—--{y--a
person-owning-or-using-any-ef-the-waters-of-—-the-—-stream--or
diteh-or-extension-of-the-diteh-who-is-dissartrafied-with-the

activities--of--a--water-—commissioner-or-with-the-method-of

distribution-of-the-waters-of-the-seream-——or--diteh--by--the
weter--commissioner-or-water-commissioners-and-who-claima-te
be-entitied-to-more-water-than-he-is-recerving-or-te-a-right
prior-to-that-aitowed-him-by-the-water-cemmiasioner-or-waters
commisstonera-may-file-his-written—complaintz-duty-verifieds

setting-forth-the-facts-of-che-clatms——-fhereupon--the--Hpon
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receiving--a--compiaint;--the-judge-shati-fix-a-time-for-the

hearing-of-such-petition-the-compitaint-and-shati-direce-that
sgch-notice-be--given--to--the--parties—-interested-—in-—-the
hearing--&s-the-judge-considers-necessary:-At-the-time-fFixend
Eer—the—hearingv—thefjudge*must-gﬁg}i~hear“nnd“—examine—fthe
compitainant--and--other--parties-as-may-appear-to-support-or
resist-sueh-the-ciaim-and-examine-the-water-cammiaatener--or
water-——commissionersa-—-and--witnesses--as--to--the--echarges
contained-in-the-comptaint<
t2y--Upon-the-determination-of-After-the--hearingr--the
judge--shali--make-sueh-findings-and-issue-a-jusc-and-preper
order-as-he-cénstders-just-and-proper--if-tt-appears-to—-the
Judge--that-—the--water—-commissioner-or-water-commissioners

have-acted-improperty-or-have-not-preperty--distributed—-the

water--aecerding--to-the-previsions-of-the-decree;-the-judge

shatl--give--the---direction---that-—-may---inctude-—-proper

instruetions-for-sueh-diastribations
t3}--Phe--judge--may--remeve-any-water-commrasatoner-and
appoint-some-other-ansther-perssen-in-his--stead--to--replace

the--commissioner--if-he-eonatders-that-the-interesta-of-the

parties-in-the-waters-mentioned-tn~the-decree-will--pe--beat

subserved--thereby;-—-and--if--served-by-m-repiacements-If-it

appears--te—-the--judge—-that—-the--water--eemmiasraner--has
witifuliy--farted-to-perferm-hia-dutiea;-he-may-be proceeded

against--the -water--commissioner——may--be--proseeuted---for

-10- HB 463
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cﬂntenpt-afﬂcanrtr-aa-ptovided-in—ecntQMPt—eases:—-?he‘judge
shati--make--such-an-order-as-to-for-the-payment-of-costs-of
the—hearing-as—&ppears-—to——himm—toa-be*«that-vis--jast--and
preperci

Beoction-8. - -Section--85-5-302 7 -MGA - -8 -amended -to —read s

“85—5—302:—-Haintenance——cé—-headgates—-and-—-measnring
devicesr—--tiy--Aii--perscns-using-water-undar-a-decree—from
any—stream—er-ditch-whereon—ggg:g—n—water—commissioner——gggh

autherity-—to——admeesure--and——diatribute~water—§s—appointed

shaiiAbe‘ggg-required~to——have——auitnbie—-headgates——ut——the
point—-wherein--a——uhere——thev-ditch—-taps-a-streaml—and—ggg
persons-shaii-aisor-at-some-suitabie-piace-an-the-diten--and
as--near-the-head-thereof-as-practicable;-place-and-maintain
a-proper-measuring-boxy-weir;-or--ether--appliance--for—-the
measurement——of--te—-mea:ure--the—wutefs-fiowing-in~such—g§g
d&teh:—in—cuse—nny-peraen-or-persons-shaii-fail-bo—piace-—ar
maintnén——u—pruper—measut%ng—app}ianeeT—it—shnik-be—the~duty
of-such-the-water--commissioner——may--net--to--appertion--ar
distribute-any—uuter—through—said-gﬂg—ditchT

t2y--Fhe---A---commissioner---must--with--authority——te

admeasyre-and-distribute-water-shati-notify--ati--interested
parties--interested--by--registered--or-certified-mait-or-in
person—i~week—beEore—naking—the-unnnai-repcér-ot—cleuning—éf
any--stream--or--ditch--or--performing--necessary--taber—-or

expenses--to--divert--water--to--any-diteh:-Fhe-sending-of-a
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registered-or-certified-ietter—to-the-tast-known-post-office
address-cf-any-such-interested-party-witi-be-is—prima--facte
evidence--ef-the-fact-that-he-was-duty-notified--Any-work-in
the-way-of-repatring-to-repair-a-diteh-made-necessary-by-any
emergency-may-be-dane-withent-such-notitea-when-injury--would
resuit-from-deiay:®

NEW SECTION. SECTION 1. APPOINTMENT oF WATER

MEDIATORS -- DUTIES. (1) THE JUDGE OF THE DISTRICT COURT MAY

APPOINT A WATER MEDIATOR TO MEDIATE A WATER CONTROVERSY IN A

NONDECREED BASIN UNDER THE FOLLOWING CIRCUMSTANCES:

{&) UPON REQUEST OF THE GOVERNOR; OR

(B) UPON PETITION BY AT LEAST 15% OF THE OWNERS OF

WATER RIGHTS IN A NONDECREED BASIN;-OR

tE}--HPEBN-PEFIFION-BY¥~-A-SPATE-AGENCY -WITH-WAPER-REbBATER

INTERESTS.

(2) A WATER MEDIATOR APPOINTED UNDER THIS SECTION MAY:

(A) DISCUSS PROPOSED SOLUTIONS TO A WATER CONTROVERSY

WITH AFFECTED WATER RIGHT HOLDERS;

(B} REVIEW OPTIONS RELATED TO SCHEDULING AND

COORDINATING WATER USE WITH AFFECTED WATER RIGHT HOLDERS;

+B3(C} DISCUSS WATER USE AND WATER NEEUS WITH PERSONS

AND ENTITIES AFFECTED BY THE EXISTING WATER USE;

£€3(D) MEET WITH _PRINCIPAL _ PARVIES  TO _ MEDIATE

DIFFERENCES OVER THE USE OF WATER; AND

£B}(E) HOLD PUBLIC MEETINGS AND CUNI''RINCES TO DISCUSS

-12- HB 4863
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AND NEGOTIATE PQTENTIAL SOLUTIONS TO CONTROVERSIES OVER USE

OF WATER.

13} TIF THE GOVERNOR REQUESTS OR A STATE AGENCY

PETITIONS FOR A WATER MEDIATOR, THE GOVERNOR OR AGENCY SHALL

PAY ALL OR A MAJORITY OF THE COSTS OF THE WATER MEDIATCOR, AS

DETERMINED EQUITABLE BY THE DISTRICT COURT HAVING

JURISDICTION.

{(4) THE GOVERNOR MAY USE FUNDS APPROPRIATED UNDER

39-3-3%2 75-1-1101 TOQ PAY THE COSTS OF A WATER MEDIATOR.

{5) MNOTHING IN THIS SECTION ALLOWS A WATER MEDIATOR TO

REQUIRE ANY VALID WATER RIGHT HOLDER TO COMPROMISE OR REDUCE

BNY OF HIS EXISTING WATER RIGHTS.

(6) IF AN APPROPRIATOR VOLUNTARILY CEASES TO USE ALL

OR PART OF HIS APPROPRIATION RIGHT OR VOLUNTARILY CEASES TO

USE KIS APPROPRIATION RIGHT ACCORDING TO ITS TERMS AND

CONDITIONS AS A RESULT OQF THE EFFQRTS OF A MEDIATOR

APPOINTED UNDER THIS SECTION, THE APPROPRIATOR MAY NOT BE

CONSIDERED TO HAVE ABANDONED ALL OR ANY PORTION OF HIS

APPROPRIATION RIGHT.

NEW SECTION. Section 2. Water commissioner AND
MEDIATOR education. The department of natural resources and
conservation, in cogperation with the Montana supreme court,
the Montana water courts, the district courts of Montana,

the Montana university system, and other appropriate state

and federal agencies, shall develop an educational program
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for water commissioners AND MEDIATORS that includes:

{1) an annual seminar on commissioner AND MEDIATOR
duties, mediation techniques, and water measuring
techniques;

{2) preparation and, as necessary, revision of a water
commissicner AND MEDIATOR manual; and

(3) an outreach program that identifies persons who
might serve as water commissioners OR MEDIATORS.

NEW-SECTION~--5ection-3-- appropriation- -—-tr)-Brere -ia
appropriated-5568;6808--from—-the--water--development - -special
revenue--account--to-the-department-of -naturat-resonrces-and
conservation-for-the-biennium-ending-June-367-199:;  -to--pay
water-commisaiener-fees—and-costsx

t2y--Fhere--is--appropriated--5:68;6086--From--the-—-water
devetopment-apaciat-revenue-—aceonnt-—to--the--department--of
naturat-—-resources--and-conaervation-for-the-bienntum-eanding
June-387v-19937-ta-prepare-and-offer-an--educarional--program
for-water-cemmissiconers ANB-MEBIATORS~

faiigi——if—-funding 513;000 tes-net-avatrirable-from-the
water—-devetopment-special-revenue-account-for-the-activities
funded-in-subaectien—{tiy-or-¢{2y7-there-is-apprepriated--£rom
the--renewable--resonrees--develepment-account -any-remaining
money-necessary-to-provide-compiete--funding AN--AMOUNE--OF

MONE¥-—EQUAL-PE-FHE-BIFPERENCE-BEFWEEN-5107000-AND-PAE-MOKEY

RECEIVED—~B¥—-PHE--BEPARTMENF - - PROM~—FHE- -WATER - -DEVELOPMENT
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SPBEIAb-REVENUE~ACCOUNT-BNDER-SUBSECTION-{1}~

NEW SECTION. $Section 3. cCodification instruction.

tSeckion-9}-ts [SECTIONS 1 AND 2] ARE intended to be

codified as an integral part of Title 85, chapter %, part 1,
and the provisions of Title 85, chapter 5, part 1, apply to

{section-93 [SECTIONS 1 AND 2],

NEW SECTION. Section 4. saving clause. [This act].
does not affect rights and duties that matured, penalties
that were incurred, or proceedings that were begun before
{the effective date of this act].

NEW SECTION. Sectien 5. sSeverability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of {this
act] is invalid irn one or more of its applications, the part
remains in #Efect in all valid applications that are
severable from the invalid applications.

NEW SECTION, Section 6. Effective date. [This act] is
effective on passage and approval.

~End-~
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