
HOUSE BILL NO. 463 

INTRODUCED BY THOFT, HARPER, HANNAH, GRADY, YELLOWTAIL, 
ABRAMS, DEVLIN, WALKER, O'KEEFE, RANEY, SEVERSON 

JANUARY 27, 1989 

FEBRUARY 8, 1989 

FEBRUARY 9, 1989 

FEBRUARY 11, 1989 

MARCH 14, 1989 

MARCH 15, 1989 

MARCH 17, 1989 

MARCH 18, 1989 

MARCH 20, 1989 

MARCH 21, 1989 

APRIL 3, 1989 

IN THE- HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ON MOTION, TAKEN FROM PRINTING AND 
REREFERRED TO COMMITTEE ON 
APPROPRIATIONS. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 87; NOES, 10. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON AGRICULTURE, LIVESTOCK & IRRIGATION. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 



APRIL 4, 1989 

APRIL 6, 1989 

APRIL 10, 1989 

APRIL 11, 1989 

ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 46; NOES, 2. 

RE~URNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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INTRODUCED BY 

!Jt~Adc.,_f/~f £_ 
,.1ri~~T ENTITLED: 

~7 
DISTRICT if 

COURT TO APPOINT A WATER COMMISSIONER TO MEDIATE A WATER 

CONTROVERSY IN A DECREED OR NONDECREED BASIN; ENABLING THE 

GOVERNOR TO APPLY TO THE DISTRICT COURT FOR APPOINTMENT OF 

A WATER COMMISSIONER; ALLOWING THE DISTRICT COURT TO ASSESS 

REASONABLE FEES FOR A WATER COMMISSIONER; MAKING OTHER 

REVISIONS TO THE WATER COMMISSIONER LAWS TO CLARIFY THEM AND 

TO DISTINGUISH THE MEDIATION AND DISTRIBUTION AUTHORITY THAT 

MAY BE GIVEN TO A WATER COMMISSIONER; ESTABLISHING AN 

EDUCATIONAL PROGRAM FOR WATER COMMISSIONERS; PROVIDING AN 

APPROPRIATION; AMENDING SECTIONS 85-5-101, 85-5-102, 

85-5-105, 85-5-108, 85-5-201, 85-5-206, 85-5-301, AND 

85-5-302, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-5-101, MCA, is amended to read: 

•ss-5-101. Appointment of water commissione~s. (1) 

Whenever the rights of persons to use the waters of any 

stream, ditch or extension of ditch, watercourse, spring, 

lake, reservoir, or other source of supply have been 

determined by a decree of a court of competent jurisdiction, 

~~-~halr-~e-tfte-dH~y-o£ the judge of the district court 

~- --·• Counal 
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having jurisdiction of the subject matter ~, upon ene 

application e£ ~ the owners of at least 15% of the water 

rights affected by the decree, ~n--the--exere~~e-o£-~i~ 

discretienT-te appoint one or more water commissioners. The 

eommieeiefters--sha%%-have judge may give the commissioner or 

commissioners authority to mediate among parties to a_. water 

controversy or to admeasure and distribute to the parties 

owning water rights in the source affected by the decree the 

waters to which they are entitled, according to the~r ~ 

rights as fixed by the decree and by any certificates and 

permits issued under chapter 2 of this title. When 

petitioners make proper showing that they are not able to 

obtain the application of the owners of at least 15% of the 

water rights affected and they are unable to obtain the 

water to which they are entitled, the judge of the district 

court having jurisdiction may,-in-his-dieeretion7 appoint a 

water commissioner. 

{2) When the existing rights of all appropriators from 

a source or in an area have been determined in a f-ine:l 

decree issued under chapter 2 of this title, the judge of 

the district court shall upon application by the qove~nor or 

the department of natural resources and conservation appoint 

a water commissioner. The judge may give the water 

commissioner ~ftell authority to mediate a water controversy 

or to distribute to the appropriators, from the source or in 
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the area, the water to which they are entitled. 

(3) The governor, the department of natural resources 

and conservationL er any person or corporation operating 

under contract with the departmentL or any other owner of 

stored waters may petition the court to have sceh the stored 

waters distributed by the water commissioners appointed by 

~8id the court. The court may ther@tlpO~ then make an order 

requiring the commissioner or commissioners appointed by the 

court to distribute stteh the stored water when-end as it is 

released to water-cser~ persons entitled to th~ use t~ereoE 

the water. 

(4) ~ addition to authority provided under 

subsections (1) through (3}, the judge of_the district court 

may appoint a water commissioner to m~diate a water 

controversy under the following circumstances: 

l!l __ upon request of the governor; 

liLL_~on petition by at least 5% of the owners of 

water rights in a nondecreed basin; or 

(iii) upon petition by a state agency with 

water-related interests. 

(b) A water commissioner appointed under this 

subsection may: 

(i) discuss proposed solutions to a water controversy 

with affected water right holders; 

{ii) discuss water use and water needs with persons and 
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entities affected by the existing water use; 

(iii) meet with __ principal parties to mediate 

differences over the use of water; and 

(iv) hold public meetings and conferences to discuss 

and negotiate potential solutions to controversies over use 

of water. 

lil At the time of the appointment of ~~eh ~ water 

commissioner or commissioners, the district court shall fix 

their compensation, and the owners and users of the 

distributed waters, including permittees and certificate 

holders, shall pay their proportionate share of ~~eM the 

fees and compensation. If the appointmen~ __ benefits the 

state, the district court may also assess reasonable fees to 

the department of natural resources and conservation. IE a 

state agency petitions for a water commissioner, the aq~~ 

shall pay all or a majority of the cost of the water 

commissioner, as determ_~ned equitable ~e district cou_rt_~ 

t5ti§l Upon the application of the board or boards of 

one or more irrigation districts entitled to ene use ~f 

water stored in a reservoir wh±en ~ is turned into the 

natural channel of any stream and withdrawn or diverted at a 

point downstream for beneficial use, the district court of 

the judicial district wherein where the most irrigable acres 

of the irrigation district or districts are si:ttH'tted l_os~ated 

may appoint a water commissioner to equitably admeasure and 
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distribute ~~eh the stored water to said the irrigation 

district or districts from the channel of the stream into 

which it has been turned. A commissioner appointed under 

this subsection has the powers of any commissioner appointed 

under this chapter, limited only by the purposes of this 

subsection. Kis compensation is set by the appointing judge 

and paid by each district and other users of stored water 

affected by the admeasurement and distribution of eHeh the 

stored water. In all other matters the provisions of this 

chapter apply so as long as they are consistent with this 

subsection." 

Section 2. Section 85-5-102, MCA, is amended to read: 

•ss-5-102. Appointment of chief commissioner. When the 

judge of the district court sftaii-appoint appoints two or 

more commissioners to mediate a water controversy or to 

admeasure and distribute the waters mentioned in ~fte 

p~eeeding-seet±en 85-5-101, he may appoint one of them chief 

commissioner and empower him to exercise direction and 

control 

duties~ 

over 

The 

the o~he~-o~ others in the discharge of their 

judge may depose the one appointed chief 

commissioner from that position and appoint another in-his 

stea~-wfteftever to replace him if it appears to the judge 

that better service may be given the water users by making 

the change." 

Section 3. Section 85-5-105, MCA, is amended to read: 

-5-
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•as-5-105. Power and duty to distribute water~ Upon 

~he--~ss~anee--ef--s~eh a court order granting a water 

commissioner or water commissioners authority to distribute 

~, the wate~ commissioner or commissioners shall have 

aH~hority--aftd--it--is--hereby--made--hi~--o~--thet~-dHty-to 

admeasure and distribute to the users thereof of the water, 

as their interests may appear and be required, the stored 

and supplemental waters stored and a~ released by the 

department of natural resources and conservation under 

provisions of chapter l of this title, to be diverted into 

and through ~aid the streams, ditch or extension of ditch, 

watercourse, spring, lake, reservoir, or other source of 

supply ~ft--~he--8ame--maftfter--and under the same rules and 

procedures as decreed water rights are admeasured and 

distributed. s~ch The water commissioner or commissioners 

and the owners and users of s~eh the stored and supplemental 

waters sfta%~--ee ~ bound by and be subject to the 

provisions of this chapter~ and-a~±-aet~-ameftdatory-thereo€ 

and--sHpp~ementai--thereto~--prov±eed,--that However, the 

admeasurements and distribution of such the stored and 

supplemental waters ~ha%%-±n-no-way may not interfere with 

decreed water rights. The purpose of parts 1 through 3 of 

this chapter is to provide a uniform, equitable, and 

economical distribution of adjudicated, stored, and 

supplemental waters." 

-6-
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Section 4. Section 85-5-108, MCA, is amended to <ead: 

"85-5-108. Authority and arrest power.. For the 

purposes of carrying out the provisions of parts 1 through 3 

of this chapter, each commissioner appointed by--the--cotlrt 

s"ell--heve pursuant to subsections (1) through {3) of 

[section 1] may be given authority by the court to enter 

upon any ditch, canal, aqueduct, or other source for 

conveying the waters affected by the decree and to visit, 

inspect, and adjust all headgates or other means of 

distributing the waters and ~hal~-have-tne--~eme--powe~s--as 

may be given the same author~~ a sheriff or constable to 

arrest any and--eiT--per~on~ ~~ interfering with the 

distribution made by h~m, the water commissioner, to be 

dealt with according to law.~ 

Section 5. Section 85-5-201, MCA, is amended to read: 

"85-5-201. Distribution of water and related expenses. 

E~ery ~ water commissioner appointed by--the--jtl09e--e£--the 

d±~triet--·eourt--for-thee-pttrpo~e-~h~ii-ho~e-ehe pursuanc to 

subsections (1) through (3) of {section l] may be given 

authority by the judge of the district court to admeasure 

and distribute to the parties interested, under ~tteh the 

decree, permit, or certificate, the water to which tho~e-who 

are the parties to the decree or holders of a permit or 

certificate, or privy thereto, are entitled, according to 

their priority as established by the decree, permit, or 
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certificate. The water commissioner,--i"--ea~e--the--p8~ties 

£8i%-or-refnse-to-de-se7 may incur necessary expenses in the 

making of headgates or dams for the distribution of the 

waters if the parties refuse to undertake these tasks. Stteh 

expense-s~a!l The expenses must be assessed against and paid 

by the party or parties for whom ~tteh the services in the 

repair of the ditch or ditches and the making of any dams or 

headgates were necessary. ~n--the--di-eeret:--i::eu"':--o£---~he The 

court,--~tte~--eo~t~--or may also assess expenses may-be 

as~eese~ against the land upon which or for the benefit of 

which etteh--expe"se-had-been the expenses were incurred." 

Section 6. Section 85-5-206, MCA, is amended to read: 

"85-5-206. Effect of order fixing fees. After the 

erder--o£-tMe a court order fixing the fees and compensation 

and expenses of the water cowmissioner is final, it sha:ll 

~e~e has all the force and effect of a judgment a~ aga1nst 

the person, persons, or agency for whom the mediation effort 

was undertaken_~~ to whom the water was admeasured and for 

whose benefit it was used. When stteh-expe"!!le !:i]._~_gees,_ 

compensation, and expenses of the commissioner or 

commissioners h88 have been assessed against the land for 

which sach ~ service er-~ne-eommis~ione~-er--e~mmi~~~~~er~ 

has been rendered, tt-~he~~ they constitute a lien against 

~aid th~ land. Execution may issue upon the order, as upon a 

judgment, by direction of the court or judge upon the 

-8-
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of any interested person ~n~eres~ed-there*"· 

commissioner, at--his--diseretion if he has 

authority to admeasure or distribute water pursuant to 

85-5-101, may withhold further admeasurement or distribution 

of water to any person otherwise-efttit%ed-thereto until s~eh 

the person eha~%-haYe has paid all fees, compensation, and 

expenses of s~eh the water commissioner or commissioners eo 

as fixed by the court and apportioned and charged to e~eh 

the person~ and-%±~ew±se The commissioner may also withhold 

the admeasurement and distribution of water from any land 

against which there exists any-s~eh ~ lien as-aforesaid, 

until sueh the lien shall-have has been fully discharged." 

Section 7. Section 85-5-301, MCA, is amended to read: 

"85-5-301. Complaint by dissatisfied user. (1) A 

person owning or using any of the waters of the stream or 

ditch or extension of the ditch who is dissatisfied with the 

activities of a water commissioner or with the method of 

distribution of the waters of the stream or ditch by the 

water commissioner er-wa~er-eommise~oners and who claims to 

be entitled to more water than he is receiving or to a right 

prior to that allowed him by the water commissioner or-water 

eommissioners may file his written complaint, duly verified, 

setting forth the facts of the claim. ~herettpoft-~he Upon 

receiving a complaint, the judge shall fix a time for the 

hearing of s~eh-petitieft the complaint and shall direct that 
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sueh notice be given to the parties interested in the 

hearing as the judge considers necessary. At the time fixed 

for the hearing, the judge mttst shall hear and examine the 

complainant and other parties as may appear to support or 

resist etteh the claim and examine the water commissioner or 

w8t~r--eommi~~iofte~e and witnesses as to the charges 

contained in the complaint. 

(2) Spon--~he--deeerm~ftation-o£ After the hearing, the 

judge shall make ~tteh findings and issue a just and proper 

order as-he-eoft~~ders-j~st-aftd-p~ope~. If it appears to the 

judge that the water commissioner or water commissioners 

have acted improperly or have not properly distributed the 

water according to the provisions of the decree, the judge 

shall give the direction that may include proper 

instructions for stteh distribution. 

111 The judge may remove any water commissioner and 

appoint seme--other another person ~ft-his-~tead to replace 

the commissioner if he considers that the interests of the 

parties in the waters mentioned in the decree will be best 

~~bse~ved-thereby;-aftd-i£ served by a replacement. If it 

appears to the judge that the water commissioner has 

willfully failed to perform his duties, ne-may-be--p~oeeeded 

a9ainst the water commissioner may be prosecuted for 

contempt of court, as provided in contempt cases. The judge 

shall make ~neh an order a~-to for the payment of costs of 

-10-
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the hearing ae--appear~--~o--him--~o--be that is just and 

proper.• 

Section 8. Section 85-5-302, MCA, is amended to read: 

•as-5-302. Maintenance of headgates and measuring 

devices. 1!1 All persons using water under a decree from any 

stream or ditch vh~r~o" where 

authority to admeasure and 

shall-be are required to have 

point wherein--a where the 

a water commissioner with 

distribute water is appointed 

suitable headgates at the 

ditch taps a stream. and The 

persons shall also, at some suitable place on the ditch and 

as near the head ~hereof as practicable, place and maintain 

a proper measuring box, weir, or other appliance for--the 

mea~ttremeftt--o£ to measure the waters flowing in stteh the 

ditch. In case any person or persons ~he~~ fail to place or 

maintain a proper measuring appliance, te-~heiZ-be-the-dtiey 

o£-stieh the water commissioner ~ not to apportion or 

distribute any water through ~ei~ the ditch. 

~ ~he ~ commissioner m~st with authority to 

admeasure and distribute water shall notify all interested 

parties iftterested by registered--or certified mail or in 

person 1 week before making the annual repair or cleaning of 

any stream or ditch or performing necessary labor or 

expenses to divert water to any ditch. The sending of a 

reqiste~ed-er certified letter to the last known post-office 

address of any s~eh interested party wiii-b~ is prima facie 
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evidence of the fact that he was duly notified. Any work lft 

ehe-way-e£-repairiftg to repair a ditch made necessary by any 

emergency may be done without s~eh notice when injury would 

result from delay.'• 

NEW SECTION. Section 9. water commissioner education. 

The department of natural resources and conservation, in 

cooperation with the Montana supreme court, the Montana 

water courts, the district courts of Montana, the Montana 

university system, and other appropriate state and federal 

agencies, shall develop an educational program for water 

commissioners that includes: 

( 1) an annual seminar on conunissioner duties, 

mediation techniques, and water measuring techniques; 

(2) preparation and, as necessary, revision of a water 

commissioner manual; and 

(3) an outreach program that identifies persons who 

might serve as water commissioners. 

NEW SECTION. Section 10. Appropriation. (1) There is 

appropriated $50,000 from the water development special 

revenue account to the department of natural resources and 

conservation for the biennium ending June 30, 1991, to pay 

water commissioner fees and costs. 

(2) There is appropriated $10,000 from the water 

development special revenue account to the department of 

natural resources and conservation for the biennium ending 

-12-
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1 June 30, 1991, to prepare and offer an educational program 

2 for water commissioners. 

3 (3) If funding is not available from the water 

4 development special revenue account for the activities 

5 

6 

7 

8 

9 

funded in subsection (l) or (2), there is appropriated from 

the renewable resources development account any remaining 

money necessary to provide complete funding. 

NEW SECTION. Section 11. Codification instruction. 

[Section 9] is intended to be codified as an integral part 

10 of Title 85, chapter 5, part l, and the provisions of Title 

11 85, chapter 5, part 1, apply to (section 9). 

12 NEW SECTION. Section 12. Saving clause. [This act) 

13 does not affect rights and duties that matured, penalties 

14 that were incurred, or proceedings that were begun before 

15 (the effective date of this act]. 

16 NEW SECTION. Section 13. Severability. If a part of 

17 [this act] is invalid, all valid parts that are severable 

18 from the invalid part remain in effect. If a part of [this 

19 act] is invalid in one or more of its applications, the part 

20 remains in effect in all valid applications that are 

21 severable from the invalid applications. 

22 NEW SECTION. Section 14. Effective date. [This act J 

23 is effective on passage and approval. 

-End-
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Form BD-15 
In compliance with a written request, there is hereby submitted a Fiscal Note for HB463, on second Reading 

DESCRIPTION OF PROPOSED LEGISLATION: 
HB463 would allow a district cou1·t to appoint a water mediator to mediate a water controversy in a nondecreed 
basin; establish an educational program for water commissioners and mediators; and appropriate $10,000 for the 1991 
biennium from the water development or renewable resources development special revenue account. 

ASSUMPTIONS: 
1. The $10,000 biennial appropriation to the Dept. of Natural Resources is for the purpose of preparing 

and offering an educational program for water commissioners and mediators. University of Montana Law 
School officials project a cost of approximately $750 per day plus expenses for DNRC to contract for 
a one-day teaching seminar. 

2. If the Governor or a state agency petitions for a water mediator, the requestor will pay associated 
costs as determined by the district court. 

3. If the owners of water rights in a nondecreed basin successfully petition for appointment of a water 
mediator, they will be responsible for the costs of the mediator as determined by the district court. 

4. The Governor's Office, the Supreme Court and district court operations programs, and the Montana 
University System will all utilize existing resources to cooperate with DNRC in developing the 
education program, so there is no fiscal impact on these other agencies. 

FISCAL IMPACT: 
Expenditures: 
DNRC 

Biennial Appropriation 

Funding: 
Water Development and/or 

Renewable Resources Devel. 

Current 
Law 
-0-

-0-

FY90 
Proposed 
Law 
$10,000 

$10,000 

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES: 

Difference 
$10,000 

$10,000 

Current 
Law 
-0-

-0-

FY91 
Proposed 
Law 
-0-

-0-

Difference 
-0-

-0-

The potential exists for district court time requirements in collecting accounts if many individual water users are 
involved. 
TECHNICAL NOTES: 
The bill does not state whether or not owners of water rights in nondecreed basins who petition for a mediator will 
be responsible to pay the costs. If they are not responsible, then there will be another fiscal impact. 

VlfL~~ DATE cJ}!Sj<iq 
I 

BUDGET DIRECTOR BOB THOFT, PRIMARY SPONSOR 
AND PROGRAM PLANNING 

Fiscal Note for HB463, on second reading 

/113 ,.,.s 
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HOUSE BILL NO. 463 

INTRODUCED BY THOFT, HARPER, HANNAH, GRADY, YELLOWTAIL, 

ABRAMS, DEVLIN, WALKER, O'KEEFE, RANEY, SEVERSON 

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING A DISTRICT 

COURT TO APPOINT A WATER €6MMISSI6HER MEDIATOR TO MEDIATE A 

WATER CONTROVERSY IN A BS€RBB6-6R NONDECREED BASIN; SNAB~IHS 

~HB-66YBRN6R-~6-APPb¥-T6-THB-BrSTRI€T-€6HR~-P6R--APP6fHTMBNT 

6P--A--WATBR--€6MMISSr6NBR;--Ab~6WfN6--~HB-BrSTRr€T-€6~RT-T6 

A55BSS-RBAS6NAB~B-PBBS--P6R--A--WA~ER--€6MMfSSf6NBR;--MAKIN6 

6THBR--RBVfSl6HS--~6--THB-WATBR-€6MMf5Sf6HBR-~AWS-T6-€bARfP¥ 

~HBM-ANB--~6--BIS~IN66lSH--THB--MBBIA~f6N--ANB--BfSTRfBHTf6N 

AH~H6RIT¥--THAT--MA¥--BB--GIVBN--T6--A--WATBR--€6MMI55f6NBR; 

ESTABLISHING AN EDUCATIONAL PROGRAM FOR WATER COMMISSIONERS 

AND MEDIATORS; PR6VIBfNS-AN-APPR6PRfATl6N; AMBNBfN6-SB€~r6NS 

85-S-i6i,--85-5-l6i,-8S-5-i65,-65-5-i66,-8S-5-r9lT-85-S-i66, 

85-S-36l7-AHB-85-5-38i7--M€A; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Sec-ttelt-!IT- -seet-;e.,. --&5-5-Hl-l-r -MC-A-r -~ -ante1'lded ~-,..,.ad-,. 

•es-5-i9%o--A~pointm~~~-or--wat~r--eommis~ioner~~---tlt 

Whenever--the--ri9hts--o£--persons--to-~se-the-waters-o£-any 

stream,-diteh-or-exte~sion-oE--di~ehT--watereo~rse,--~pri~g, 

leke,--reservoir,--or--other--so~ree--of--s~pply--have--been 
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determined-hy-a-dee~ee-o£-a-~otlrt-o£-eompete~t-;tl~i~diet±on7 

it-shall-be-the-d~ty-o£-the--j~d9e--of--the--di~trict--eotlrt 

ha¥ing--j~r±sdietio~--of--the--snbjeet--matter-~,-~pon-the 

applieation-of-~-the-owners-of-at-lea~t-15%--of--the--water 

right~--e£feeted--by--the--deeree,--±n--the--exe~e±~e-of-his 

diseretion,-to-appo±nt-one-or-more-wate~-eommis~ioner~~--~he 

eommissione~s--~hall-ha~e-j~d9e-may-gi~e-the-eommissi~ner-or 

eoiM\ iss ±one r s-a t1 ~ ho r it y- to -med i e te-a me 1'1 g-parties-to-e:-- !f_e: t e r 

eontroversy--or--to--admeas~re-and-distribtlte-to-the-parties 

own±ng-water-ri~ht~-±n-the-sotlree-e:rreeted-by-the-deeree-the 

waters-to-whieh-they-are-entitled,-according--to--the±r--the 

r±ghts--as--r±xed--by-the-deeree-al'ld-by-any-eertifieates-and 

permit~--i~~tted--tlnder--chapter--Z--of--thi~---titte~---When 

petitioners--make--proper--showing-that-they-are-not-able-to 

obtain-the-applieation-of-the-owners-o£-at-least-15%-of--the 

water--rights--arfeeted--and--they--are-tlnable-to-obtain-the 

water-to-whieh-they-are-entitled,-the-jtld9e-e£-the--distriet 

eonrt--having-jnrisdiet±on-may,-in-h±s-diseretion7 -appoint-a 

water-eommissio~ero 

t~t--Whe~-~he-exi~~in9-~~9ht~-er-a±l-appropriater~-£rom 

a-so~r~e-er-in-an-area--have--been--dete~mined--in--a--finai 

deeree--i~s~ed--~nder--ehe:pter-i-o£-thi~-title,-the-j~dqe-or 

t:he-d i~ t ~ -iet:-eotl ~ t- ~ne: i% -ttpo~-e:pp% iee: t ion-by- the -~e r_~o r -or 

~he-depe:rt~ent-o£-na~ttral-re~oMrees-and-eonser;atien-appo~n~ 

a- -we: ter --eommi!! s i one r •- -IJ'he-- ;t1d9e- -ma_.r_:--_ -_g_ ~-v-~_-:_--::_- t!:!_e;:_-- -water 
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eomm~ssion@r--sha%1-attthor~ty-to-med~ate-a-wate~-eontroverey 

or-to-distrihu~e-to-the-appropr±ato~s,-from-the-eottree-or-±n 

tfte-areaT-the-water-to-wh±eh-they-are-entit%edo 

t3t--~he-go~ernor,-t~~-department-oE-natttral--resourees 

and--conservationx--or--any--person-or-eorporation-opereting 

~nder-eontraet-w~th-the-departmentL-er-any--other--owner--of 

etored-waters-may-~et±t±on-the-eeurt-to-have-s~eh-the-stored 

watere--d±stributed--hy-the-water-eommiss±oners-appeinted-by 

said-the-eourt•-~he-eourt-may-thereupon-then-me~e--an--order 

requirinq-the-eommissioner-or-eommi~s±oners-appointed-by-th~ 

eottrt--to-dis~P~bttte-stteh-the-sto~ed-wa~er-whe~-~nd-as-i~-~~ 

re%eesed-to-vater-ttsers-persons-e~tit±ed-to-th~-~~e--thereo£ 

the-water-. 

t4t--tat-In---addition---to--a~thority--provided--ttnder 

~ttbseetien~-tlt-throMgh-t3t,-the-;~eg~-or-tne-d±striet-eo~rt 

mar--appoint--a--water--eomm~ss~oner--to--m~d±ate--a---water 

eontro¥ersy-ttnder-the-~ollow±ng-eirettmstanees-:-

t±t--ttpon-reqttest-or-the-go¥ernor; 

t±±t-ttpon--pet~t~on--by--at--ieast--5%-o£-the-ow~ers-of 

water-r~ghts-±n-a-nondeereed-basin;-o~ 

tiiit-ttpon-- -pet± tion---by-- -a---s tate-- -age ~=-=-=-~-w~tn 

water-related-interests~ 

tbt--A---water---commieeioner---appointed---ttnder--this 

ettbsecti:on-may-:­

f±t--discuss-p!'oposed-soltttiol'ls-to::.o-water--eontro~m 
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w~tn-a£reeted-water right-holders; 

t±±t-d±settss-water-ttse-and-water-needs-with-persons-and 

entities-a££eeted-by-the-existing-wate~-ttse7 

t±±± t-meet-- --with- --pr i_l!"eipe:% ---partie~_--- to-- -m.ed t-ate 

d±rre~enee~-over-the-tt~e-o£-water7-e:nd 

t±vt-hoid-p~b%±e-meetin9s-and--eonferen~es--t~--~j~ea~s 

and--negot:iate-potent:±a±-soiut:±ons-to-eontrovers±es-over-~~e 

o~-vater-..-

~--At-the-t:ime-of-the-a~peintment:--of--~tleh--a--water 

eomm±~~±oner--or-eommissionersr-the-distr±et-ee~rt-shail-fix 

their--eom.pen~at~on,--and--the--owners--and--user~--of---the 

distributed--waters,--ineladin9--Perm.ittee~--and-eert±fieate 

ho±ders,-shall-pay-their-~roport±onate--share--o£--sueh--the 

Eees--and--eompensationo---f£--the--appo±ntmen~-benefits-the 

stater-the:d±striet-eourt-may-a±so-a~sess-reasenable-£~es-to 

the-department-o£-natural-resottre~s-and-eonservation.--~£--~ 

stfl: te ··-age ~-__Eet it ions- £er-a -water -:~OIM\ is~ io ne r -,---the -age ne1 

shall-pay -o ll-or _-:_ --~---majority- -o£ --the- -eos~_:- -:~£- -t~_e- -water:_ 

eemm±ss±oner 1 -ae-dete~mined-eqaitable-by-the-d±~t~iet-eourto 

t 5 t i_§J-_--l::Jpon --the -appl±ea t ion -o£ -the·- boa rd. -or- boards-of 

one-or-more-irri9at±on-dtstr±et~--entitled--to--th~--tt~e--of 

water--e~ore~--~n--a-reservo±r-wh±eh-th~~-i~-turned-±nto-~he 

ftatarai-channe~-oE-any-s~ream-and-withdrawn-or-diverted-at-a 

poi-nt-down~trelltm-Eor-benef±e:i:al-ttse 7 -the-di~triet--eot:1r'~--o£ 

the-j~d~eial-distriet-wherein-where-the-mos~-t~~~9oble-acres 
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ef-the-irri~ation-distriet-or-distr±cts-are-sitttated-ieeated 

may--appoint-a-water-eommissiofte~-te-eqttitab%y-admeastlre-aft~ 

distrib~te-sueh-~he-stored--wate~--to--eaid--the--irri9ation 

distriet--or--distriets--from-the-ehannei-of-the-stream-into 

wh~eh-it-has-been-turnedo--A--eommissioner--appointed--under 

thts-sttbsection-has-the-powers-of-any-eomm±ssioner-appointed 

under--this--ehapter,--iimited--oniy-by-the-purposes-o£-this 

sttbseetiono--His-compensation-is-set-by-the-appointin9-jttd~e 

and-paid-by-eaeh-distriet-and-other-tls~rs--of--stored--water 

affeeted--by--the-admeasurement-and-distrib~tion-o£-stteh-~~ 

sto~ed-watero-fn-a%%-othe~-matt~rs-the--provi~ions--of--thi~ 

ehapter--apply--~o--~-long-as-they-are-eonsistent-with-th±s 

snbseetion.-Jt 

Sec-tieFt-2~--seet-~-8-!T-5--l-&:i!-;--M€-A;--_;.,.-~ -to-- -I"e-ad:­

uas-5-%9~o--Appoi~tment--of--ehie£--eommissioner~--When 

the-jndge-o£-the-distriet-eo~rt-sheil-appoint--appoints--two 

or--more--eommissione~~-to-mediate-a-water-eontroversy-o~-to 

admeastlre--and--distrihtlte--the--waters--mentioned--in---the 

preeeding-seetion-85-5-lSlr-he-may-appoint-one-o£-them-ehie£ 

eommissioner--and--empower--him--to--exere±se--direetion-and 

eontrol-over-the-other-or-others-in-the-diseharge--oE--their 

d~tieso--~he--jttd9e--may--depe~e--tne--one--appointed--ehief 

eommissiener-£rom-that-position-and-appoint-another--in--his 

stead--whenever--to--replaee--h±m-i£-it-appears-to-the-judge 

that-~etter-~erviee-may-be-g±ven-the-water-ttsers--by--ma~ing 
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the-ehange~u 

SectieFt-3.--seet-~--8-5-5-M-5-;--MeA-.--;,.-amer"<ded---~ad:­

ues-5-l95o--Power-a~d-dttty-to-distribttte--water~---Hpon 

tkl!-- i:!!U!n:tanee- -e£ -- stteh--a--eottrt- -order- -9._!<!!~.':i:~g- -_l!_~ -water 

eommissioner-or-water-eommissio~ers-attthority-t~--~±str±btlte 

water 7--tke--water--eommi:~~i:~~er-or-eomm±~~ioner~-shaii-have 

attthor±ty-and-±t--is--hereby--made--hi~--or--the±r--dttty--to 

admeasure--and-di:~tribtlte-to-the-tl~er~-thereo~-o£-the-waterr 

as-their-interests-may-appeBr-and-be--reqtl±red,--the--stored 

and--stlp~lementat--waters--stored--and--o~--released--by-the 

department--of--naturai--resourees--and--eonservation--tlnder 

pro~isi:ons--o£--ehapter-l-o£-this-tit±e,-to-be-diverted-into 

and-throttqh-sai:d-the-stream~,-di:teh-or-extensi:~n--of--d±teh, 

watereourser--spring,--xa~e,--reservoir,--or-other-sotlree-of 

~tlpply-±n-the-seme-manner--and--ttnder--the--same--rule~--and 

proeedures--as--decreed--water--ri:ghts--ere--admeasured--and 

d±stribntedo-Stteh-~he-water--eommissioner--or--eommissioners 

and-the- owners--and- tt !I e !'s-o f- s tt e h- the- s ta !' e d-and- sttpp T eme n t e i­

waters--snail--be--are--bottnd--hy--8nd--he--subjeet--to--the 

pro~±s±on~-of-ehis-eh6pte~~-and-aii-aet~-amendato~y--the~eof 

and---sttpplemental--the~eto;--pro~idedr--t~at--Howe~e~,--the 

ad~ea~~rements-and--distr±bu~ion--o£--~tteh--the--gtored--and 

s~ppiementai--water~--~ha~i-in-no-way-may-not-interfe~e-with 

deereed-water-ri9hts-.-Phe-ptlrpose-of-p~r-t!!-l--throottgh--3--o£ 

thi~--ehapter--±~--to--provi:de--a--unitarm7--eqtlitabie,--and 
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eeonomieal--distribtttion---o£---adjttdie8~edy---stored 7 ---and 

a~pplemente%-waters*u 

Sectteft-4.---seet-~ ---&'7---5-HI& r -Me*r -~ -ame1'tded--ro -r..ad ~ 

~ss-5-168~--Atttkority--and--arrest--power.----Por---the 

p~rposes-ef-earryin9-ottt-the-prowi~ione-o£-perte-%-thro~gh-3 

of--this--ehepterr--eaeh-eommissioner-appointed-by-the-eottrt 

ehall-have--pHrsttant--to--sttbaeetions--tlt--throuqh--t3t--of 

fsection--if--may--be--g±ven-attthority-by-the-eourt-to-enter 

ttpen--any--ditehr--canal,--aqttedttetr--or--other--sottree--tor 

eonyeying--the--weters--atfeeted-by-the-deeree-and-to-visit7 

inspeetr--and--adjttst--all--headgates--or--other--means---of 

distribu~~~~--~h~--water~--a~d-shaii-have-~h~-~ame-pover~-a~ 

may-be-gi~e~-~he-~ame-a~~hority-as-a-sher±££-or-cons~abie-to 

arrest-any-and--all--per~oft~--person--i"terfer±ng--with--the 

distrib~tio~--made--by--him,--the--water-eoMmiS$ioner7-to-be 

deait-with-~eeordi"g-to-law.u 

Sec-tien-S.---see-t-~-&Y-T-?{Yrr-Me-"'r-~-ame-nded-ro--r..ad~ 

US~-5-%6±.--Bistr~btlt~Oft-Of-water-and-reiated-expense~o 

Bvery--~--w~ter--eommissioner--appointed-by-~he-;ndge-ot-the 

distriet-eottrt-Eor-that-pnrpo~e-shall-have-the--ptlr~tlant~~-to 

snbseetions--tit--throtlgh--t3t--of--fseetion-±1-may-be-given 

atl~hor~ty-by-the-jttdge-oE-the-di~triet--eonrt--to--admeastlre 

and--distribnte--to--the--parties-interested,-nnder-snch-the 

deeree,-permitr-or-eertifieate,-the-water-to-whieh-those-who 

are-the-parties-to-the-decree-or--holders--of--a--permit--or 
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eertifieate,--or--privy--theretoy-are-entitiedr-aeeording-to 

their-priority-as-establish~d--by--~he--dee~ee,--permit 1 --or 

ee~~ifieate7--~he--water--eommi~sioner,--~n-case-the-partiee 

fail-or-ref~se-~o-do-soy-may-ine~r-neeessary-expen~es-in-the 

mak±ng-o£-headgates-or-dams--for--the--d±strib~tion--of--the 

waters-- i £-the-parties- r e £ tl s e- ~o-tt nd e r ta It e- t rte e e ~-=!~.~ k: s 7-S t:1 e h 

expense-shaii-~he-expenses-m~st-be-assessed-against-and-paid 

by-the-party-or-parties-£or-whom-sneh-~--ser~iees--in--the 

repair-of-the-diteh-or-ditehes-and-the-mak:ing-of-any-dams-or 

headgates--were--neeessaryo--in--the--d±sere~±on--of-the-~he 

eotsrt,-snch--eosts--or--may--alse--assess--expenses--may--be 

assessed--against--the-land-npon-which-or-£or-the-benef±t-o£ 

whieh-stleh-expense-had-been-the-expenses-were-inetlrred.u 

Sect-ie R-6.-- ---see e. i-o-n- ---&s.---s---2-G-6-,. -Me-A-,. -i-s- arne 1rtied -to---~:­

ues-5-%96o--E££eet--o£--order--£ixing--fees.--After-the 

erder-of-the-~-eo~rt-erder-fixing-the-fees-and--eompensat±on 

and--expenses--o£--the-water-eommiss±oner-is-finalr-it-shaii 

ha~e-has-ail-the-foree-and-effeet-of-a-;ndgment--as--against 

the-person7-persons~-or-ageney-£or-whem-th~-mediat+en-e££or~ 

wd~--~nd~rtaken--or-to-whom-·the-water-was-admeasHred-and-£or 

wh~se-befte£it-it-w~s--tlsedo--When--sneh--expense--~~~~fees, 

eompe~s~tioft,---a~d---e~~en~es---o£---th~---eommissioner--or 

eomm±ss±onere-hae-heve-been-as~ee~ed-agB~nst--the--%~nd--£or 

whieh--stleh-tke-~erviee-o£-the-eo~is~ion~r-or-eommi~~ioners 

has-been-rendered 7 -it-~katt-tkey-eonsttttl~e-a--iien--a~ainst 
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sa±d-~he-lend7-Exee~tion-may-isette-ttpon-~he-o~derr-ae-~pon-a 

;ud9mentr--by--d±reetion--o£--the--eo~rt--or--]~d9e-ttpon-the 

appi±eation-o£-any--intere~ted--pereon--±nterested--there±n. 

~he---water--eomm±ss±oner,--at--h±e--dieeret±on--±£--he--hae 

a~thority-to--admeasttre--or--d±etr±bttte--water--pttrsttant--~o 

85-5-i6! 7-may-withhold-fttrther-admeaettrement-or-d±etr±btttion 

o£-water-to-any-pereon-otherw±~e-entitied-thereto-ttntil-eueh 

the--pereon--ehall-ha~e-hae-pa±d-ell-£eee,-eompeneation,-and 

expeneee-o~-e~eh-the-water-eomm±esioner-or-eommiseionere--ee 

!!--r±xed--hy--the-eettrt-and-appert±on~d-8nd-~kerged-to-~~eh 

the-per~on~-ar.d-:likewise-The-c:::ommission~r-m.ay-aiso--wit:-hhe~i:d 

the--edmeastl~ement--end--d~strib~t±on-of-vater-from-any-:land 

89etin5t-wh±eh-there-exisbs-eny-s~eh--~--lien--as--a£o~esa~d, 

~nt~i--stleh--the-iien-shai:l-have-ha~-been-E~lly-diseharged~u 

Sec-tre R-7 ~- -see-e-;..,.,. -&S-s--* .~- r -MC-I'r r -;.,.. -~ -ro- -r-ea-d,_ 

nas-s-3e:l~--eompta±nt--~y--o±sset±~f±eo--tlser.---t±t--A 

person-owning-or-~sing-any-o£-the-waters-of--the--stream--or 

ditek-or-e~tension-of-the-d±teh-who-is-dissati5Eied-with-the 

aeti¥ities--o£--a--wa~er--eommission~~-er-with-the-method-oE 

di5trib~tion-of-the-waters-of-the-stream--or--diteh--by--the 

water--eommissioner-or-water-eommissioners-and-who-elaim.s-to 

be-entitled-to-more-water-than-he-is-reeeiv:ing-or-to-a-right 

prior-to-that-allowed-him-by-the-water-commissioner-or-water 

eommissioners-mey-f:iie-his-written-eompiaintr-dttiy-veriti~d, 

~etti~9-£o~th-the-fae~s-o£-th~-elaimo---~herenpon--th~--Hpon 
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reeeiving--a--eomplaintr--the-jad;e-~hall-tix-a-time-Eor-the 

ftearing-ot-sneh-petition-the-eomplai~t-and-~hall-direet-th~t 

~aeh-~otiee-be--9iven--to--the--~ar~ies--intere~ted--in--the 

hearing--a~-the-1Hd~e-eon~±der~-neeessaryo-At-the-time-£±xed 

£or-~he-hear±~g 7 -the-jadge-ma~t-~hall-hear-and--examine--the 

eomplainan~--and--other--part±e~-a~-may-ap~ear-to-~tlpport-or 

r~~±~t-~tleh-the-eia±m.-and-examine-the-water-eommissioner--or 

water---eomm±ss±oner~---and--w±tne~se~--as--~o--the--eharge~ 

eontained-in-the-eomplaint~ 

t2t--Hpon-the-determination-of-After-the--hearin9 7 --the 

jtld9e--~haZl--make-stleh-f±nding~-and-issae-a-;~~t-and-proper 

order-as-he-eon~±der~-;a~t-and-~roper~-fE-±t-a~pears-to--the 

jadge--that--the--wa~er--eommis~ioner-or-weter-eemmi~~±oner~ 

ha¥e-~eted-i~~roperly-or-heve-not-properly--distrib~ted--the 

water--eeeording--t~-tke-provi~ion~-of-the-deereey-the-jttd9e 

she~i--give--the---direet~en---the~~~-may---inelade---proper 

instrtletion~-for-~~eh-di~trib~tion~ 

±ii--Phe--jtld9e--mey--remove-any-water-eo~.issioner-and 

appo~nt-~ome-other-another-per~~n-±~-hi~--~tead--to--repleee 

the-- eam.:t. :t ~~±one r-- ± f- !-te-eo ns i:der s- that-the- i 1"1: t e~e~t~ -o£- the 

parties-in-the-water~-m~ntioned-±n-the-deeree-wi:ll-- be--be~t 

~tib~erved--thereby,--and--±f--ser~ed~~y-a-rep±aeemento-If-±t 

ap~ears--to--the--jtld9e--that--the--water--eomm±ss±oner--ftas 

w±llftllly--failed-to-perform-hi~-d~ties~-he-may-be-proeeeded 

against--the--water--eommi:~s±oner--may--be~=pro~eettted---£or 
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eon~emp~-ef-ee~rt,-as-provid~d-in-eon~~mpe-easeso--~he-;ttdg~ 

shali--ma~e--stteh-an-order-as-to-for-the-payment-o~-eoe~s-of 

the-hearing-as-appears--to--him--to--be--that--~s--jttst--a~d 

proper .... u 

6ectieA-S..--5eet-i-<>n---a5--"r-*2-;---!oi(;A,--b-~-N--~~ 

llQ5-5-39~o--Ma~ntenanee--e£--head9ates--and---measttr~ng 

deviees.---±!1--Ali--persons-ttsing-water-tlnder-a-deeree-from 

any-stream-or-dite~-whereon-~-a-water-eommissioner--with 

attthority--to--admeasttre--and--distribttte-water-is-appo±nted 

shaii-be-!!!-reqttired-to--ha•e--sttitable--head9ates--at--the 

point--wherein--a--where--the--diteh--taps-a-stream~-and-~he 

persons-shail-a±~o,-ee-some-stliteble-piaee-on-e~~-ditch--aftd 

es--near-~"e-head-the~ee~-as-praetieabler-plaee-end-maintain 

a-proper-meastlrinq-boxr-weir,-or--other--applianee--£or--the 

meas~rement--e£--to--mea~~re--the-water~-flowing-in-stteh-the 

d~teho-fn-ea~e-eny-person-or-persons-~~aii-fail-to-plaee--or 

maintain--a-proper-measurin9-appiiance1 -~t-skail-be-ehe-dttty 

o£-~~eh-the-water--eomm±ssioner--~--not--to--apportion--er 

distrib~te-any-water-throttgh-said-~~~-d±tch~ 

~--~he---~---eomm±s~ioner---mtt~t--with--atltk~rity--te 

admeasure-and-distribute-water-shali-not±fy--ali--intere~ted 

p8rties--interested--by--reg±stered--or-eertified-maii-or-in 

person-1-week-before-making-the-annual-repair-or-elean±ng-of 

any--stream--or--ditch--or--perform±ng--neeessery--iabor--or 

expenses--to--divert--water--to--any-diteh~-The-sending-of-a 
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reqt~tered-or-eert±fied-letter-to-the-le~t-~nown-po~t-off±ee 

addre~~-o£-any-s~eh-±ntere~ted-pa~ty-w±ll-~e-is-prima--fae±e 

ev±denee--o£-the-£eet-that-he-was-d~iy-noti£ied7-Any-work-in 

the-way-of-repairing-to-repa±r-a-dtteh-made-neces~e~y-by-any 

emerge~ey-may-be-done-witho~t-sttch-notiee-when-injury--w~~id 

restlit-from-de~ayo• 

NEW SECTION. SECTION 1. APPOINTMENT OF WATER 

MEDIATORS -- DUTIES. (1) THE JUDGE OF THE DISTRICT COURT MAY 

APPOINT A WATER MEDIATOR TO MEDIATE A WATER CON~ROVERSY IN A 

NONDECREED BASIN UNDER THE FOLLOWING CIRCUMSTANCES, 

(A) UPON REQUEST OF THE GOVERNOR; 

(B) UPON PETITION BY AT LEAST 15%. Of THE OWNERS OF 

WATER RI~HTS IN A NONDECREED BASIN; OR 

~ UPON PETITION BY A STATE AGENCY WITH WATER-RELATED 

INTERESTS. 

(2) A WATER MEDIATOR APPOINTED UNDER THIS SECTION MAY' 

~ DISCUSS PROPOSED SOLUTIO~S TO A WATER CONTROVERSY 

WITH AFFECTED WATER.RIGHT HOLDERS; 

ll31_. REVIEW OPTIONS RELATED TO SCHEDULING AND 

COOHOINATlNG WATER USE WITH AFFECTED WATER RIGHT HOL[)ERS; 

tBt(C) DISCUSS WATER USE AND WAT~R NEEDS WITH PERSONS 

AND ENTITIES AFFECTED BY THE EXISTING WATER USE; 

t€t(D) MEET WITH PRINCIPAL PARTIES TO MEDIATE 

DIFFERENCES OVER THE USE OF WATER; AND 

tBt(E) .. H()l·D_J>UBLIC MEETINGS AND .t::()NFERENCES TO JliSCUSS 
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AND NEGOTIATE POTENTIAL SOLUTIONS TO CONTROVERSIES OVER USE 

OF WATER. 

(3) IF THE GOVERNOR REQUESTS OR A STATE AGENCY 
----------

PETITIONS FOR A WATER MEDIATOR, THE GOVERNOR OR AGENCY SHALL 

PAY ALL OR A MAJORITY OF THE COSTS OF THE WATER MEDIM'OR, AS 

DETERMINED EQUITABLE_~ BY THE DISTRICT COURT HAVING 

JURISDICTION. 

(4) THE GOVERNOR MAY USE FUNDS APPROPRIATED UNDER 

10-3-312 TO PAY THE COSTS OF A WATER MEDIATOR. 

(5) NOTHING IN THIS SECTIO~ ALLOWS A WATER MEDIATOR TO 

REQUIRE ANY_ VALID WATER RIGHT HOLDER TO COMPROMISE OR REDUCE 

ANY OF HIS EXISTING WATER RIGHTS. 

NEW SECTION. Section 2. Water commissioner AND 

MEDIATOR education. The department of natural resources and 

conservation, in cooperation with the Montana supreme court, 

the Montana water courts, the district courts of Montana, 

the Montana university system, and other appropriate state 

and federal agencies, shall develop an educational program 

for water commissioners AND MEDIATORS that includes: 

(1) an annual seminar on commissioner AND MEDIATOR 

duties, mediation techniques, and water measuring 

techniques; 

(2) preparation and, as necessary, revision of a water 

commissioner AND MEDIATOR manual; and 

(3) an outreach program that identifies persons who 
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might serve as water commissioners OR ME_Q_I_~TORS. 

~E\!- S E_e'I'_!_8N_7-- Sei:-tteA-3,- -"'P?""Pr-;-<>-1:-""" ~--- t r )- -'Phe-r-e- -b­

eppropr±aeed-$59,999--f~~m--tn~--wa~er--devel~pment--~peeiai 

re~en~e--aeeount--to-the-department-o£-n8tura~-re~~uree~-and 

eon~er~at~on-Eor-t~e-~ienni~m-ending-O~ne-39r-i99T,--to--~ay 

wate~-eommi~s±oner-fee~-and-eo~t~~ 

trt--~here--±~--appropri8ted--$i97 999--£rom--the--water 

development-speeiar-revenne-aeeotlnt--t~--the---department--o£ 

nattlraT--re~b~ree~--and-eon~ervat±en-for-the-O±enni~m-ending 

dtlne-39,-I99li-to-prepare-and-offe~-a~--edtleational--program 

for-water-eommis~ioners ANB-MCBfA~8RS~ 

t3tt~t--f£--£nndin9 $l9r996 ±s-not-a~a±Table-from-the 

water-deYeiepffient-speeia±-reYentle-aeeo~n~-£er-ehe-activities 

£nnded-±n-~~b~~et±on-tit-er-trt,-the~e-i~-~ppropriated--from 

~he-·· renewable-- resotlrees --deve lcpm.ent -aeeoun e al":y · r ema:inin9 

money-neees~ary-to-provide-eompiete--ftlftd~n~ AN--AA88N'l'--8F 
---- -- ·-------

M9NE¥--EeHAb-P9-THE-BfPPEREN€E-BE~WEEN-$i9,999-ANB-~HR-M8NE¥ 

REeEIVEB--B~--'l'HE--BEPAR'l'MEN'l'--FRSM~-'I'HE--WA'I'ER--BEVEbSPMEN'I' 

~BEfAb-REVEN8E-AEE88N'l'-~NBHR-~~SHE'l't8N-ttt• 

NEW SeCTION. Section 3. Codificalion instruction. 

tSeetion-9,-i~ [SECTIONS 1 AND 2] ARE intended to be 

codified as an integral part of Title 65, chapter 5, part 1, 

and the provisions of Title 85, chapter 5, part 1, apply to 

t~eeHon-9-j [ SECTION8__l__AND ~2 )_. 

NEW SECTION. Section 4. saving clause. [This act] 
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1 does not affect rights and duties that matured, penalties 

2 that were incurred, or proceedings that were begun before 

3 [the effective date of this act]. 

4 NEW SECTION. Section 5. Severability. If a part of 

5 [this act] is invalid, all valid parts that are severable 

6 from the invalid part remain in effect. If a part of {this 

7 act] is invalid in one or more of its applications, the part 

8 remains in effect in all valid applications that are 

9 severable from the invalid applications. 

10 NEW SECTION. Section 6. Effective date. [This act] is 

11 effective on passage and approval. 

-End-
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HOUSE BILL NO. 463 

INTRODUCED BY THOFT, HARPER, HANNAH, GRADY, YELLOWTAIL, 

ABRAMS, DEVLIN, WALKER, O'KEEFE, RANEY, SEVERSON 

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING A DISTRICT 

COURT TO APPOINT A WATER €6MMISSt6NBR MEDIATOR TO MEDIATE A 

WATER CONTROVERSY IN A BB€RBBB-6R NONDECREED BASIN; BNABblNS 

~HB-66YBRN6R-~6-APPb¥-T6-THE-BfSTRl€T-€6~RT-PBR--APP6lNTMBNT 

6P--A--NATER--€6MMIS5l6NBRt--Abb6WlNS--THB-Bl5TRf€T-€9~RT-T6 

ABSBSS-RBAS6NABbB-PEE5--PBR--A--NATBR--€6MMl55f9NER;--MAHINS 

6THBR--RBYfSf6NS--T6--THB-WA~ER-€6MMf5Sf9NER-bAWS-T9-€bARfP¥ 

THBM-ANB--TB--BfSTfNSHfSH--THB--MBBfATl9N--ANB--BlSTRlBHTl9N 

AHTH9RfT¥--THAT--MAV--BB--BlYBN--T9--A--WATBR--€9MMlS5l9NERt 

ESTABLISHING AN EDUCATIONAL PROGRAM FOR WATER COMMISSIONERS 

AND MEDIATORS; PR9YlBlNB-AN-APPR9PRIATf9Nt AMBNBINB-SB€Tl9NS 

85-5-l9lT--85-5-18i,-95-5-i9S,-8S-5-i98,-8S-5-i9l,-BS-5-~96, 

85-5-381T-ANB-85-5-38~,--M€At AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

SeotieR-~T--fleet-i<>ft---&5--7-Hl-l;--MGAr-hot am~nded t<t-re-ad~ 

•es-5-lOio--~ppointmeftt-of--water--eommissiofterso---t~t 

Whene?er--the--rights--of--perso~s--to-~se-the-waters-of-any 

streaM7-8iteft-or-exteftsioft-o!--diteh7--watereottrse,--springy 

iake7--reservoirT--or--other--so~ree--of--s~ppiy--have--been 

~·-··C<Nndl 
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determined-by-a-deeree-of-a-eo~rt-of-eompetent-;~~isd~etion7 

±t-sha~~-be-~he-dttty-of-tne--jttd9e--of--the--di~triet--eottrt 

hav±nq--;uri~dietion--of--the--subjeet--matter-~r-upon-the 

app±ieatien-of-~-the-owners-of-at-least-rs,--o~--the--water 

rights--effeeted--by--the--deeree,--in--the--exercise-of-his 

discretiony-to-a~point-one-or-more-water-eommissionerso--~he 

eommissioners--shali-have-judge-may~tve-the-eommissioner-or 

eommis:sioners-a~thority-to-m.edil!llte-am':"'___!!g-p_a~!:_~_~_to-a--water 

eontroversy--or--to--admeasure-and-distribute-to-the-perttes 

ownin9-water-ri:ghts-in-the-soaree-affeeted-by-the-deeree-the 

waters-to-vhieh-they-are-entitied 1 -aeeording--to--their--the 

ri9hts--as--fixed--by-the-deeree-and-by-any-eert±Eieates-and 

permits--±ss~ed--~nder--ehap~er--~--of--~hi~---~itt~.---When 

petitioners--meke--proper--showing-thet-they-ere-ftot-able-to 

obtein-the-epplieatioft-of-the-ewner~-of-at-lea~t-15,-of--the 

water--rights--affeeted--and--they--are-ttnable-to-obtain-the 

water-to-whieh-they-a~e-entitied;-the-;ttdge-of-the--di~triet 

eottrt--hevin~-jttriedietion-mey,-in-hie-dieeretion7-appoint-a 

weter-eommissioner. 

t~t--When-the-exi~ting-ri9hts-of-al~-appropriators-£rom 

a-eo~ree-or-in-en-area--ha¥~--been--determined--in--e--fine% 

deeree--isstted--ttnder--chapter-i-of-this-title,-the-;~d~e-of 

the-distriet-eottrt-shell-upon-e~plieetion-by-the-~ernor-o~ 

~he-depertment-of-natural-resourees-and-eon~ertation-eppoint 

a--water--eommissioner.--~he--j~dge--may-~give---the---veter 
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ee.mi~sion~r--sha~l-autherity-te-m~diate-a-wat~r-eentro¥~rey 

or-to-~iatrih~te-to-th~-a~propriatorsT-from-the-sottre~-or-in 

the-area7-the-water-to-vhieh-they-are-entiti~d. 

t3t--~he-governor;-the-department-of-nat~rai--resouree~ 

and--eonservationL--e~--any--person-or-eorperatien-operatin~ 

ander-eontraet-with-the-depertMenti-or-any--other--owner--of 

atored-waters-may-petition-the-eo~rt-to-have-sueh-the-stored 

weters--distributed--by-the-water-eommissieners-appointed-by 

said-the-eourt.-~he-eo~rt-may-thereupon-then-me~e--an--order 

re~Hirinq-the-eommissioner-or-eommissioners-appointed-by-the 

eourt--to-diatrib~t~-s~eh-th~-~~er~d-wat~r-when-and-aa-it-is 

~eleaaed-to-water-ttsers-perso"s-entit~ed-te-the-use--thereeE 

the-wate-r:-

t4t--tat-fn---add~tien---to--au~hority--provided--~nder 

sttbseetions-tlt-threttgh-f3t;-the-judge-of-the-distr~et-eottrt 

may--appoint--a--water--eemm±ssiener--to--med~ate--a---water 

eont~owersr-under-the-followin4-eirettms~8nees~ 

tit--upon-request-of-the-governor7 

fiit-upon--petition--by--at--least--5•-of-the-ownere-o~ 

water-righte-in-a-nendeereed-baein;-or 

tiiit-upon---petition---ey---a---state---ageney----with 

water-re~ated-interests~ 

tht--A---water---eommissioner---appointed---under--this 

sttbeeetiort-rftfty~ 

tit--diseuss-prop~eed-so~utions-to-a-water--eontroverey 
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with-affeeted-water-right-holdere7 

tiit-diseuee water-use-and-water-needs-with persons-and 

entities-affeeted-by-the-exieting-water-use; 

tiiit-meet----with--~~!i_~~~---partiee---to---mediate 

differeneee-ever-~he-~~e-of-vaterr-end 

tivt-hold-p~blic-meetings-and--eonEerenees--to--~iseuss 

and--negotiate-potential-soltttions-to-eontroversies-over-use 

o£-watero 

~--A~-the-time-of-~he-appointment--of--stteh--~--wa~er 

eommissioner--or-eommissioners,-the-distriet-eottrt-shall-fix 

~heir--eompensation,--and--the--owners--and--users--of---the 

dietributed--waters,--ineluding--permittees--and-eertifieate 

holderer-~hel~-pay-their-proportiena~e--share--of--etteh--the 

fees--and--eompensation.---ff--the--appointment-benef+ts-the 

state 1-the-dietriet-eottrt-may-also-aesess-re~sonable-fees-to 

the-department-of-natural-resourees-and-eonserwation.--ff--a 

etate--ag~ney-petitions-for-a-water-eommissionerr-the-ageney 

ehall-pay-ali-~r-~~:-me;or~~~~of-:the~~~ost--of-~th~:=wat~! 

eommissioner,-as-determined-eq~itable-by-the-distriet-eettrt. 

t5t~--Hpon--the-applieation-of-the-board-or-boards-of 

one-or-more-irriqation-distriete--entitled--to--the--use--of 

water--stored--in--a-reservoir-whieh-that-is-tttrned-inte-the 

natttral-ehannel-of-any-stream-and-withdrawn-or-di¥erted-at-a 

point-dewnstream-for-benefieiai-ttseT-the-distriet--eo~r~--of 

the-jndicial-distriet-whereift-vhere-~he-mo3t-·irri98ble-aeres 
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&f-the-irriqs~ien-distrie~-er-distriets-are-sitaated-ioeated 

aay--appoi~~-a-weter-eommissioner-te-e~~itahly-e~meas~re-end 

distrihute-s~eh-the-stered--water--to--said--the--irrigation 

distriet--or--distriets--frem-the-ehannel-ef-the-stream-into 

whieh-it-has-heen-turnedo--A--eemmissioner--appeinted--nnder 

this-sabseetien-has-the-pewers-of-any-eommissioner-eppeinted 

Uftd~r--~his--ehap~~rT--iiMi~~d--nnly-by-~he-purpoS~S-ef-~hiS 

s~hseetion.--His-eempensation-is-set-by-the-appointin~-;ndqe 

and-paid-hy-eaeh-distriet-and-other-asers--o~--stored--water 

affeeted--by--the-admeasurement-and-distribntion-of-sueh-the 

stored-watero-ln-ail-other-matters-the--provi~iefts--ef--this 

ehapter--apply--se--as-long-as-they-are-eensistent-with-this 

:!labseetieftT• 

Seilt-ieR-2~- -5eet-ion-~ H-2-r -MeA r -is- --am~ 11d-ed _.,.,.- -r-..ad:­

•as-S-l9i•--Appeintment--o£--chief--eemmissioner.--when 

the-;ad9e-ef-the-district-court-shall-appoint--appoints--twe 

er--more--commissioners-te-mediate-a-water-centreversy-or-to 

admeasure--and--distribute--the--waters--mentioned--in---the 

preeedin~-seetien-85-5-1917-he-may-appoint-one-ef-them-chie£ 

eommissioner--and--empewer--him--to--exereise--directton-and 

eontrol-over-the-other-or-others-in-the-disehar1e--of--their 

duties.--The--jud1e--may--depose--the--one--appeinted--chie£ 

eommissioner-frem-that-pasition-and-appeint-anather--in--his 

stead--whenever--to--replace--him-if-it-appears-to-the-;udge 

that-better-serviee-may-be-given-the-water-user~--by--making 
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the-ehange• 0 

SeotieR-I<--5eet-ion---&5--5--.H-5-r-f!eA-;--i-s--ameftded ~-re-ad.­

•as-S-l&s~--Pew~r-and-duty-~e-distribu~~--wa~er~---Speft 

the--i~saance--ef--eueh--a--ceart--order--tran~ing--a--vaeer 

eomm~~siener-er-water-eemmissieners-aa~herity-to--distribate 

wa~er 7--the--wat~r--eommissioner-or-eommissioners-shall-have 

aa~hori~y-and-it--is--herehy--made--his--or--their--duty--to 

adaeasare--an~-distribute-to-the-aser~-thereef-of-the-water7 

as-their-interests-may-a~pear-and-be--reqaired7--the--storea 

and--sttppiementai--vaters--stored--and--as--released--by-the 

department--of--natara±--re~earee~--a~d--eonservatien--under 

provisions--ef--ehapter-l-of-this-tit±e7-to-be-diverted-into 

and-throagh-said-the-streams7-diteh-er-extension--oE--diteh7 

watereoarse7--sprin~;--lake7--reservoir7--or-other-searee-of 

sapp~y-in-the-eame-manner--and--ttnder--the--same--rules--and 

proeedares--as--deereed--water--rights--are--admeasared--and 

distributed.-Saeh-~he-water--eommissioner--er--eommis~ioners 

aftd-the-owfters-and-users-of-s~eh-the-s~o~ed-and-~ttppl@men~ai 

vaters--shaii--he--are--bound--by--and--he--~ttbjeet--~o--the 

prov±s±on~-of-thie-chapter~-and-aii-aets-amendatory--thereof 

and---s~pplementai--there~o;--provided;--that--Howeve~,--the 

admeasurement~-aftd--di~tribtttioft--o£--~tteh--the--~tored--and 

~ttppiemental--vaters--shail-ift-no-way-may-not-interfere-vi~h 

deereed-water-riqht~T-~he-pdrpose-or-parts-i--threugh--3--of 

this--ehapter--is--to--provide--a--~n±form7--equitableT--and 
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eeoft~ieal--d~s~ributien---ef---ad;u~ieat~d 1 ---stered,---snd 

e~pple•ental-waterso• 

Seotiett-"'--seet-.r-- -&5--5--1-6& r -Melt,- -HI- ""e n<le<l ---.... ad-,­

•es-S-l88o--Authority--and--arrest--pewer~----Por---the 

~rpases-e£-earryin~-eut-the-previsions-of-parts-~-threugh-3 

of--this--eftapterr--each-eommissiener-appointed-hy-the-eeurt 

shalt-have--parauant--to--subseetiens--tlt--threugh--t3t--oE 

taeetion--lt--aay--be--given-autherity-hy-the-eeurt-te-enter 

apen--any--ditehT--eanal;--aqueduet;--or--other--souree--fer 

eenveyin~--the--waters--affeeted-by-the-deeree-aftd-te-visit7 

inspeet7--and--adjust--all--headgates--or--other--means---oE 

distrib~~ing--the--water5--an~-shail-heve-the-same-powers-as 

aay-be-gi•en-the-sa•e-authoritr-as-a-sheriff-or-eonstable-to 

arrest-any-and--a!!--persens--person--interferin1--with--~he 

distrib~tien--aade--by--him,--the--water-eommissienerT-te-be 

dea!t-with-aeeording-~e-law.• 

SeotieR-5.--~.r--&5-5-Ml-r-Meltr-HI­

•es-S-i&l.--Bistri~~tion-of-water-and-r~lated-expenses. 

Bvery--~--water--eommissioner--appointed-by-the-i~dge-of-the 

distriet-eo~rt-for-that-purpose-shall-have-the--pnrsnant--to 

snbseetions--tlt--threngh--t3t--of--tseetion-lt-mar-be-given 

anthority-hy-the-jndge-of-the-distriet--conrt--to--admeasnre 

and--distribnte--to--the--parties-interested7 -nnder-sneh-the 

deeree,-permit,-or-eertificate7 -the-water-to-whieh-those-vho 

~re-~-parties-to-the-deeree-or--hoiders--of--a--permit--or 
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eertifieater--or--pri•y--theretor-are-entitledT-aeeordin1-tO 

their-priority-as-established--by--the--deereeT--p@rMi~7--er 

eertiEieateT--~h~--water--eommiasionerT--i~-ease-the-par~ies 

fai%-er-refH~e-te-do-soT-may-inenr-neeessary-expenses-in-~he 

Making-ef-headqates-or-dams--fer--the--distrib~tion--of--the 

waters--if-the-parties-refuse-to-undertake-these-taskso-Sueh 

expense-shai~-~he-expenses-must-be-assessed-aqainst-and-paid 

by-the-party-or-parties-for-whom-s~eh-the--serviees--in--the 

repair-of-the-diteh-or-ditehes-and-the-aaking-of-any-dams-er 

headqates--were--neeessaryo--fn--the--diseretien--ef-the-~e 

eourt,-sneh--eos~s--er--aay--also--assess--eMpenses--may--he 

assessed--against--the-land-upen-whieh-or-for-the-benefit-cf 

whieh-sHeh-expense-had-been-the-expenses-vere-ineurredo• 

SectieR-5.--~~-&5--5--Mti-;--MC-IIcr-iio- amend"d -t<>--~:­

uas-5-~96.--Effeet--cf--crder--f>x>nq--fees.--Aft"r-the 

order-of-the-~-eourt-order-ftxinq-the-fees-and--eompensation 

and--expenses--oE--the-water-eommissioner-is-finaiT-it-shali 

have-has-all-the-foree-and-effeet-of-a-;udgment--as--a9ainst 

the-person~ersens,-or-ageney-for-who~-the-mediation-effort 

was--nndertek~n--or-to-whem-the-wet~r-we~-admeas~red-an~-for 

whose-benefi~-it-was--u~edo--Wh~ft--s~eh--expense--the--fe~sT 

e~mp~nsa~ion7---end---expen~es---oE---~~~---eommtesioner--or 

eommissioners-has-have-been-assesse~-ft9ftinst--the--land--fe~ 

whieh--sneh-the-serviee-~f-the-eemmisstefter-er-eemmissiofters 

has-been-~eftdered 7 -it-shali-~~-eonstitute-a--lien--a1ainst 
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aaid-~h~-land.-Bx~e~tien-may-issue-upon-the-or~er 7 -aa-apen-a 

iad~menty--br--d~reetion--of--the--eoart--or--iad~e-apen-the 

applieatien-ef-any--interested--persen--intereste~--therein• 

~he---vater--eemaissioner7--at--his--diseretien--if--he--has 

a~thoritx-te--admeasdre--er--distribu~e--water--parsuant--to 

es-5-19!;-may-withheld-farther-admeasarem~nt-er-distributien 

ef-water-te-any-persen-etherwise-entitied-thereto-antil-sueh 

the--person--sha~l-haye-has-paid-all-fees7-eempensationy-and 

expenses-of-s~ch-the-water-eommissioner-or-commissioners--so 

as--fixed--by--the-eourt-and-appertioned-and-ehar9ed-to-saeh 

the-perseft!.-anli-J:ittew.ise-'Phe-eolftlfti:ssior~;er-may-ai~e--vit:hhol:d 

the--a~mea~aremen~--anft--dis~ributien-of-wate~-from-any-iand 

89ainst-wh2eh-~here-ex2sbS-afty-saeh--~--lien--as--afereeaid, 

until--saeh--the-J:ien-shall-have-ftas-been-~uiiy-diseharged.-a 

Seot-ien--7~---~-&r-5-3i!-:t-r-MeA-,--~............- to--~:­

•e5-5-38%T--eomplaint--br--dissatisfied--~serT---tlt--A 

perseft-owniftq-or-using-any-of-t:he-watere-o£--the--st~eam--o~ 

~iteh-or-extensfen-ef-the-diteh-who-is-~issatiefied-with-the 

aet:ivities--ef--a--water--eemmissioner-er-wit:h-the-methed-e£ 

distribtt~±or~;-of-the-waters-of-the-stresm--or--diteh--by--the 

water--eommis~ioner-or-water-eemmissioners-snd-who-elaims-to 

be-entitied-to-more-water-t:han-he-is-reeeiving-or-to-a-right 

prior-to-that-aliowed-him-by-the-water-eommissioner-or-water 

eommis~ioners-may-file-his-vritten-eompiaint,-d~ly-verified7 

setting-forth-the-faet~-o£-the-c:ittflft.----lfhereupon--the--~ 
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reeei•ing--a--eomplaintT--the-;~dge-shall-fix-a-~ia~-!er-the 

h~ar~n~-ef-s~eh-petitien-the-cemplain~-and-shall-direet-that 

s~eh-no~~ee-be--~iven--to--~he--parties--intereste~--in--the 

h~ar~n~--as-tfte-jud9e-eensiders-neeessary.--A~-~he-~ime-fixed 

£er-the-hearift~T-the-;ad9e-ad~t-~-hear-and--examine--the 

eompiainttnt--and--other--parties-as-may-appear-to-support-or 

resist-sueh-the-elaim-and-examine-the-water-eommissiefter--er 

water---eemmissioner~---and--witnesses--as--to--the--charges 

eentained-in-the-eemplainto 

tit--Hpen-the-determination-of-Aft~-the--hearin97--the 

iudqe--shall--make-saeh-findin~s-and-issue-a-jast-and-proper 

order-as-he-eonsiders-;ast-and-propero-tf-it-appears-to--the 

;udqe--thot--the--vater--eommis~ioner-or-water-eoMMissioners 

have-aeted-improperly-or-ftave-not-properly--distribated--the 

water--aeeording--te-the-provisions-of-the-deereer-the-jdd9e 

shttll--qive--the---direetien---that---may---inelude---proper 

instruetions-for-s~eh-distributiono 

~--~he--;udqe--may--remove-any-water-eommissioner-and 

appoint-some-other-ttnot~er-person-in-his--stead--to--rep~aee 

~he~-eommis~±o"er--if-h~-eons±ders-~ha~-the-interes~~-of-~he 

parties-in-the-water~-mentioned-in-the-deeree-wiii--be--be~~ 

~ttb~erved--therebyT--and--i£--served-by-tt-repiaeement•-ff-it 

appears--to--the--i~dge--thet--the--wttter--eomMis~iener--has 

wilifalry--faiied-to-perform-his-dutiesr-he-may-be-proeeeded 

agttinet--the--wot~r--eommis~ioner--mar--~e--proseeuted---for 
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eoftt~mp~-ef-ee~r~T-as-prevtded-in-eont~mp~-ea~eso--The-judqe 

shall--mak~--SHeh-an-order-as-to-Eor-the-paym@ftt-of-eosts-of 

the-hear~nq-as-appears--to--him--to--be--that--is--j~et--and 

proper.• 

Sectien-8.--~t-N>tt --&s--7--le-2-r-Me"'r -<.t am@"d-.d -~-'""ad~ 

0 85-5-39io--Maintenanee--of--headgates--and---measttrinq 

devieeeo---1!1--All--persone-Heing-water-Hnder-a-deeree-from 

any-etream-er-diteh-whereon-~-a-vater-eommiesioner--with 

aHthority--to--admeaeHre--and--distribHte-vater-is-appointed 

shall-be-are-reqHire~-te--have--soitable--headgatee--at--the 

point--wherein--a--where--the--diteh--tape-a-stream~-and-~he 

persons-shaii-also,-at-som~-suitable-plaee-en-the-diteh--and 

as--near-the-head-thereef-as-practieable,-plaee-and-maintain 

a-proper-meas~ring-bexT-we~rr-or--other--applianee--for--the 

measurement--of--te--~eas~re--the-waters-flowinq-in-s~eh-the 

ditehT-fn-ease-any-per~on-or-per~on~-sha~~-fail-to-plaee--or 

matntain--a-proper-measurinq-appiianeeT-it-shall-be-the-d~ty 

of-~tteh-~h~-water--eommissioner--~--not--to--apportion--or 

di3~ribute-any-water-thro~gh-said-th~-diteho 

1!1--The---~---eommt~~ioner---m~~t--wi~h--aut~orit~~~~ 

admeasure-and-distrib~te-water-shall-notify--all--intere~~~~ 

partie3--interested--by--registered--or-eertified-mail-or-in 

~rson-1-week-befere-making-the-ann~ai-repeir-or-eleaning-of 

any--stream--er--diteh--or--performin~--neeessary--labor--or 

expenses--to--divert--water--to--any-diteho-~he-sending-of-a 

-11- HB 463 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0463/04 

registered-er-eertified-letter-to-the-iast-known-post-offiee 

address-ef-any-such-interes~ed-party-wii%-b~-*~-prima--faeie 

~•id~nee--o£-the-£aet-that-he-was-d~ly-notified~-Any-wer~-ift 

~he-wfty-oE-r~pairin~-te-repair-a-diteh-made-neeessary-by-any 

em~rq~ney-may-b~-dene-witheu~-saeh-netie~-when-in;ary--wo~ld 

resttit-£rem-delay.• 

NEW SECTION. SECTION 1. APPOINTMENT OF WATER 

MEDIATORS -- DUTIES. (1) THE JUDGE OF THE DISTRICT COURT MAY 

APPOINT A WATER MEDIATOR TO MEDIATE A WATER CONTROVERSY IN A 

NONDECREED BASIN UNDER THE FOLLOWING CIRCUMSTANCES' 

(A) UPON REQUEST OF THE GOVERNOR; 

(B) UPON PETITION BY AT LEAST 15\ !JF __ !HE OWNERS OF 

WATER RIGHTS IN A NONDECREED BASIN; OR 

(C) UPON PETITION BY A STATE AGENCY WITH WATER-RELATED 

INTERESTS. 

111_ A WATER MEDIATOR APPOINTED UNDER THIS SECTION MAY: 

~ DISCUSS PROPOSED SO~UTIONS TO A WATER CONTROVERSY 

WITH AFFEC~ED WATER RIGHT HO~DERS; 

1_1lL REVI~PTIONS RELATED TO SCHEDU~ING AND 

C()(J~Ul NA'l' l NG WATER _USf: WITH AFFECTED W~ER RI_GHT HO!,QERS; 

tBt(C) DISCUSS WATER USE AND WATER NEEDS WITH PERSONS 

AND ENTITIES AFFECTED BY THE EXISTING WATER USE; 

~t(D) MEET WITH PRINCIPAL PART!ES_~_:r<) __ MEDIAT~ 

DIFFERENCP.S OVER THE USE OF WATER; AND 

tEit(E) HOW PUBLIC MEETINGS AND CONFEREN~TO D!~CUSS 
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~ND NEGOTIATE POTENTIAL SOLUTIONS TO CONTROVERSIES OVER USE 

OF' WATER, 

ilL_!!_ THE GOVERNOR REQUESTS OR A STATE AGENC'! ------
PETITIONS FOR A WATER MEDIATOR, THE GOVERNOR OR AGENCY _SBALL 

PAY ALL OR A MAJORITY OF THE COSTS OF THE WATER MEDIATOR, AS 

DETERMINED EQUITABLE B'! THE DISTRICT COURT HAVING 

JURISOICTION. 

(4) THE GOVERNOR MAY USE FUNDS APPROPRIATED UNDER 

10-3-312 TO PA'! THE COSTS OF A WATER MEDIATOR. 

(S} NOTHING IN THIS SECTION ALLONS A WATER MEDIATOR TO 

REQUIRE AN'! VALID WATER RIGHT HOLDER TO COMPROMISE OR REDUCE 

ANY OF HIS EXISTING WATER RIGHTS. 

NEW SECTION. Section 2. Water commissioner AND 

MEDIATOR education. The department of natural resources and 

conservation, in cooperation with the Montana supreme court, 

the Montana water courts, the district courts of Montana, 

the Montana university system, and other appropriate state 

and federal agencies, shall develop an educational program 

for water commissioners AND MEDIATORS that includes; 

(1) an annual seminar on commissioner AND MEDIATOR 

duties, mediation techniques, and water measuring 

techniques; 

(2) preparation and, as necessary, revision of a water 

commissioner AND MEDIATOR manual; and 

(3) an outreach program that identifies persons who 
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might serve as water commissioners ~~DIATORS. 

NBN-SE€Ti9H,--Sec~+on-3k-~~~~~~~~---~~~~~-~ 

eppropriated-$59r996--erem--the--wat@r--deve~epmeftt--sp@cial 

reve~tte--aeeottftt--to-the-depertment-or-net~ral-re~o~rees-a~d 

eo~ser¥at±on-fer-the-bienni~m-eftd±n~-dttne-39;-t99lr--to--pay 

water-eommissioner-fee~-aftd-eostso 

tit--~here--is--appropriated--$19,988--from--th@--weter 

devetopMent-spee±at-revenue-eecount--to--the--department--oE 

natttral--resourees--end-con~ervatioft-for-tfte-biennium-end~n~ 

dttne-36,-l99t 7 -te-prepar@-end-of£er-an--edueational--proqram 

for-water-commis~±oners AN6-MBBIAT9R§o 

t3ti!i--lf--f~nding $19,~~~ i~-ne<-ava>lable-from-<he 

water-developMent-speciat-revenue-aeeottnt-eor-the-aeti¥ities 

£unded-in-sttbseetion-tlt-or-ti}t-there-is-appropriate~--from 

the--renewable--resources--deveiopmen~-eeeottnt-any-remainin9 

moftey-neeeesery-to-prov~de-eomple~e--£ttnd~ftq AN--AMeBN~--eP 

M9NBY--BQeAb-T9-THB-BiPPEREH€B-BB~EBN-$l9,999-ANB-TH8-M9NE¥ 

RB€BfY89--B¥--THB--BBPARTMBNT--PR9M--THB--NATBR--BEYEb9PMBNT 

SPB€iAb-RBYBNeB-A€€9eNT-HNBBR-SHBSBETi9N-tlt, 

NEW SECTION. Section 3. Codification instruction. 

tSeetion-9i-is [SECTIONS 1 AND 2) ARE intended to be 

codified as an integral part of Title 85, chapter 5, part 1, 

and the provisions of Title 85, chapter 5, part 1, apply to 

tseetion-9t [SECTIONS 1 AND 2). 

NEW S~CTION. Section 4. Saving clause. [This act) 
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1 does not affect rights and duties that matured, penalties 

2 that were incurred, or proceedings that were begun before 

3 (the effective date of this act]. 

4 NEW SECTION. Section 5. Severability. If a part of 

5 (this act] is invalid, all valid parts that are severable 

6 from the invalid part remain in effect. If a part of [this 

7 act) is invalid in one or more of its applications, the part 

8 remains in effect in all valid applications that are 

9 severable from the invalid applications. 

10 NEW SECTION. Section 6. Effective date. (This act) is 

11 effective on passage and approval. 

-End-

-15- HB 463 



SIRATE STARDIHG COHHITTEB RIPORT 

April 1, 1989 

MR. PRESIDENT: 
We, your committee on Agriculture, Livestock, and Irrigation, 

having had under consideration HB 463 (third reading copy-- blue), 
respectfully report that HB 463 be amended and as so amended be 
concurred ina 

1. Page 12, line 11. 
Following: "GOVERNOR:" 
Insert: "or" 

2. Page 12, lines 13 through 15. 
Following: "BASIN" on line 13 

Sponsor: Thoft (Jergeson) 

Strikea the remainder of line 13 through ''INTERESTS" on line 15 

3. Page 13, line 9. 
Strikea "10-3-312" 
Inserta "75-1-1101" 

4. Page 13, line 13. 
Followinga line 12 
Insert: "(6) If an appropriator voluntarily ceases to use all or 

part of his appropriation right or voluntarily ceases to use 
his appropriation right according to its terms and conditions 
as a result of the efforts of a mediator appointed under this 
section, the appropriator may not be considered to have 
abandoned all or any portion of his appropriation right.• 
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HOUSE BILL NO. 463 

INTRODUCED BY THOFT, HARPER, HANNAH, GRADY, YELLOWTAIL, 

ABRAMS, DEVLIN, WALKER, O'KEEFE, RANEY, SEVERSON 

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING A DISTRICT 

COURT TO APPOINT A WATER €6MM!SS!BHBR MEDIATOR TO MEDIATE A 

WATER CONTROVERSY IN A BBBRBBB-BR NONDECREED BASIN; BNABb!NG 

THB-GBYBRNBR-TB-APPb¥-TB-THB-B!STRfBT-BBBRT-PBR--APPBfNTMBNT 

BP--A--WATER--BBMMfSSfBNBR;--AbbBW!NS--THE-BfSTRiBT-BBBRT-TB 

ASSBSS-REASBHABbB-PEES--PBR--A--WATBR--BBMM!SS!BHER;--MAKfNS 

BTHBR--RBY!S!BNS--TB--THB-WATBR-BBMMfSSfBNBR-bAWS-TB-6bAR!P¥ 

THBM-AHB--Te--BfSTfNGBfSH--THB--MBBfATfBH--ANB--B!STRfBBTfBN 

ABTHBRfT¥--THAT--MA¥--BE--6fYEH--T9--A--WATBR--69MMfSS!BHER; 

ESTABLISHING AN EDUCATIONAL PROGRAM FOR WATER COMMISSIONERS 

AND MEDIATORS; PROVIDING AN APPROPRIATION; AMEHBiH6-SB€TfBNS 

es-s-tet,--as-s-:e~7-as-s-tesT-as-s-tea,-as-s-zet,-as-s-ze6, 

85-5-39iT-ANB-85-5-39zT--MBA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE. " 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Sec-t-ieR- -1. --Beet->en-- -&5--5---l-& :r.--MeA-,. -i-:o- -dffte rtded -t»-r:-e-ad-:-

•es-5-i9l7--Appoift~ment-o£--w8ter--eemmi~siofter~.---tit 

Nhene~er--the--~i~hts--of--persons--te-~se-the-w8ters-o£-any 

stream,-diteh-or-extensien-e~--ditehr--watereoHrse,--spr%n9T 

lake,--reservoir7--or--otfter--so~ree--of--sttppiy--ha¥e--been 

~- ........... c:a...c/1 
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determined-by-a-deeree-o£-a-eottrt-ef-eompetent-;ttrisdietion, 

it-shali-be-the-~~ty-o£-the--;Hdqe--o£--the--di~triet--ee~r~ 

haviftg--;~r~~dietion--o£--the--sttbjeet--mat~e~-~T-upon-the 

epplication-o£-~-tfte-owners-o£-et-least-15%--of--the--water 

rights--affeeted--by--the--deeree,--in--tfte--exereise-e£-his 

diseretien,-to-appoint-one-er-more-water-eemmissioners.--~he 

eommissioner~--shali-ha~e-;ttdge-may-gi~e-the-eomm~s~ioner-er 

eommiesioners-a~thority-to-mediate-among-partie~-to-a--wate~ 

eentre~e~sy--or--to--admea~ttre-and-distribttte-to-the-partiee 

owninq-water-right~-in-the-sotlree-a££eeted-ey-the-deeree-tne 

waters-to-whieh-they-are-entitied,-aeeording--to--their--the 

ri~hts--as--£ixed--ey-the-deeree-and-by-any-eerti£ieates-and 

permit~--isstted--under--ehapter--2--o£--this---tit~e·---When 

petitioners--make--proper--showing-that-they-are-net-able-to 

ebtain-the-app~ieation-o£-the-owners-o£-at-least-15%-of--the 

water--~igh~e--n££eeted--nftd--eftey--are-tlnae%~-eo-obeain-~he 

wate~-to-whieh-they-a~e-en~itiedT-the-jttdge-o£-the--di~triet 

eodrt--hav~ftg-;n~isdietion-may,-tn-his-diseret±on7 -appoift~-a 

wate~-eommissio~er~ 

t2t--When-the-existing-righe~-of-a~~-appropr±ator~-r~om 

a-souree-or-ift-aft-area--have--been--determined--±n--a--£inal 

dee~ee--issued--un~er--eftapeer-i-o£-th±~-tit~e7 -the-judge-o£ 

the-di~triet-eett~t-shall-upon-ap~~ieation-by-the-qo~ernor-er 

the-department-o£-natttra~-re~ottrees-and-eon3er~ation-a~point 

a--wate~--eommi~s±ofter.--~he--jttdge--may-~gi~e---the---water 
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HB 0463/03 

eeonomiea%--dietrib~tien---of---adj~dieated7---etored7---and 

sappi~mentai-watera.u 

SectteR-4..--5eet:-~- -&5-5-1-e&r-11€*.--i-s---at..,,tded --t<>- -l'e'ad-:-

485-5-~98.--A~~herity--and--arreat--power.----Per---t~e 

purpe~~~-e£-earrying-e~t-the-previsiona-o£-parts-l-throagh-3 

er--thi~--ehapter,--eaeh-commissioner-appointed-by-the-eottrt 

shaii-have--parsaant--to--sabseet±en~--tit--thre~gh--t3t--er 

tseetion--~t--may--be--giYen-aathority-hy-the-eeart-te-enter 

apon--any--ditehT--eana%,--aqaedaet,--or--ether--soaree--ror 

eonveying--the--waters--a££eeted-by-the-decree-and-to-visit, 

inspeet,--and--adjast--a±i--headgates--or--other--means---o£ 

distrib~tin9--the--waters--end-shail-he~e-tfte-seme-powe~~-as 

may-be-given-the-~ame-a~the~itr-a~-8-she~iff-o~-eonstable-eo 

a~~est-a~y-and--all--persons--pe~son--inte~fe~inq--vith--tke 

e±st~ib~tion--made--by--him,--the--vater-eommissione~,-to-be 

deait-with-aeeo~din9-to-tawou 

SectteR-i-.---seet:-~-&5-5-2-&}-,--11€*,--i-s---~dM te---,.,.ad-~ 

ues-5-i&~.--e±strib~tion-ef-water-and-related-expenses. 

Every--~--water--eommissioner--appointed-by-the-judge-o£-the 

distriet-court-£or-that-p~rpose-shali-have-the--pu~suant--to 

subsections--ttt--throagh--t3t--o£--tseetion-tt-mar-be-given 

autherity-by-the-iudge-of-the-distriet--eo~rt--to--admea~~re 

and--distribute--to--the--parties-interested7 -ander-sueh-the 

deeree;-permit,-or-eertifieate,-the-water-to-whieh-those-vho 

are-the-parties-to-the-deeree-or--holders--of--a--permit--or 
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eerti£icater--or--privy--thereto;-are-entitied,-aeeordin~-te 

their-priori~y-as-es~ab%ished--by--~fte--deeree,--permt~v--et 

eer~itieateo--The--water--eommissiener7--in-ease-tfte-par~ies 

faii-or-re£ttse-~o-de-se7-may-tne~r~necessary-expenses-in-the 

ma~inq-ef-headgates-er-dams--for--the--distribtttien--of--the 

vaters~-i£-the-parties-refttse-to-ttnderta~e-these-tasks.-Sueh 

expense-shall-The-expenses-mttst-be-ae~essed-aga±ns~-and-paid 

by-the-party-or-port±es-for-whem-stteh-~--serv±ees--in--the 

repa±r-o£-the-d±teh-er-ditehes-and-the-ma~±n9-e£-a"y-dems-er 

headgetes--were--neeessery.--~n--the--d±seret±on--o£-the-~he 

eettrt7-stteh--eos~s--or--may--aiso--assess--expenses--may--be 

aesessed--a9ainst--the-%and-apon-wh±eh-or-for-the-bene£it-o£ 

wh±eh-stteh-expense-had-been-the-expenses-were-inettrredo• 

Sec-tteR-&.--seet:-~-&5-5-M-6-.--11€*.--i-s--ame-l'tded-te---re-ad-~ 

•es-s-ze6.--st£eet--o£--order--£±x±n9--rees.--After-the 

order-of-the-~-eo~rt-order-f±x±nq-the-fees-and--eompensat±on 

and--expenses--of--the-water-eemm±ss±one~-*e-£inal,-it-sha%% 

have-has-ail-the-£oree-and-ef£eet-o£-a-j~d9ment--as--ega±nst 

the-personr-personsr-or-ageney-for-whom-the-med±at±on-e££ort 

!as--~~~~rtaken--or-to-whom-the-water-was-admeasttred-and-£or 

vhose-be~efit-it-was--ttsedo--When--~~eh--expe~~e--the--feesz 

eompensation,---aftd---expen~es---of---the---eommissiofter--or 

eommissioners-hae-have-been-assessed-aga±nst--the--land--for 

whieh--s~eh-~he-ser¥iee-of-~he-eemmissioner-or-commissioners 

has-been-rendered,-it-shali-~ftey-eoftstit~te~a--lien--against 
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sa~d-th~-~a~d~-Exe~~tion-may-issue-~pon-the-orderr-as-ttpon-a 

1Hdgmeftt,--by--d±~eeei~n--of--the--eottrt--or--jttd~e-Hpon-the 

app%±eat~on-o£-~ny--interested--person--interested--thereino 

~he---waee~--eomm±ssionerT--at--h±s--diseretion--±£--he--has 

a~thor±ty-to--admeasttre--or--dietr±~ttte--water--pursttant--to 

95-5-t9tr-may-w±thhold-rttrther-admeasurement-or-distr±btttion 

o£-water-to-any-person-otherwise-entitled-thereto-until-stteh 

the--person--shatt-have-has-paid-at%-£eesr-eompensation,-and 

expenses-of-etteh-the-water-eomm±ssioner-or-eomm±ss±oners--so 

as--£±xed--by--the-eottrt-and-apportie~ed-a~d-ehar9ed-to-sttch 

~he-perso~~-a~d-l~kewi~e-~fte-eomm~~~ioner-may-aiso--withhold 

the--admea~ttrement--end--d±str±btttion-o£-water-from-any-land 

aga±n~t-whieh-th~re-@xiet~-afty-sHeh--~--rien--a~--afore~aidT 

anti%--~tteh--the-l±en-shell-have-hes-been-fttiiy-discharged~A 

Sec-tien-7.--~t-Wn---8-5--7-J-&-:r-r-MC-A-;--i-1!- ~~--r-e-ad-:­

uas-5-38±~--eemp±a>n~--by--d>~~a~>sr>ed--ttser~---t±t--A 

person-owning-or-nsing-any-of-the-waters-o£--the--stream--or 

diteh-or-extension-ef-the-diteh-who-is-dissotisfied-with-the 

aet±v±ties--of--a--water--eommiee±o~er-or-w±th-the-methed-e£ 

distribation-of-the-weters-o£-the-stream--or--ditch--by--the 

water--eommieeioner-or-water-eommiesionere-and-who-eiaims-to 

be-entitled-to-more-water-than-he-ie-reee±v±n~-or-to-a-riqht 

prior-to-that-aiiowed-him-by-the-water-eommiesioner-or-water 

eomm±ssioners-may-£±le-h±e-written-eempia±nt7-dttly-verif±ed, 

setting-forth-the-faets-of-the-ela±mo---Therettpon--the--Spon 
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reeeiving--e--eemp;e±nt,--t~e-jttd9e-~hell-~ix-a-time-for-the 

heerin9-of-s~eft-petition-the-compiaint-an8-~ha;l-dir~et-tha~ 

s~eh-notiee-ee--~iven--to--the--per~±~s--interested--in--the 

heer±n~--as-the-j~dge-eonsiders-neee~~aryo-At-the-time-f±xed 

for-the-hearinq,-the-j~d~e-mHst-ehall-hear-and--examine--the 

eomp%a%nant--and--otfter--pertiee-a~-may-ap~ear-to-sttpport-or 

resiet-s~ch-t~e-e~aim-ane-exam±ne-t~e-water-eommissioner--or 

water---eemm±ssToners---and--witnesse~--as--to--the--eharges 

eontained-in-the-eomplainto 

tit--Hpon-the-determination-of-After-the--hearin9T--the 

j~dge--shali--make-stteh-f±nd±n9s-and-isstle-e-;tlst-and-proper 

erder-ae-he-eon~iders-jnst-and-propero-f£-it-appears-to--the 

j~dqe--that--the--water--eemm±s~ioner-or-water-eommise±oners 

ha¥e-aeted-improperly-or-ha~e-not-properiy--distrib~ted--the 

water--aeeording--to-the-pro~±sions-of-the-deeree7-the-;ttd9e 

shall--9ive--the---direetion---that---may---inelttde---proper 

instrttetions-for-stteh-distribtttiono 

~--~he--;ttdge--may--remo~e-any-water-eomm±ssioner-and 

a~~oint-some-o~her-anoeher-person-in-his--ste8d--to--repiaee 

the--eommis~iofter--i£-he-eonside~s-that-the-±nterests-e£-the 

part±es-±n-the-waters-ment±oned-±n-the-deeree-will--~e--b~st 

sttbserved--thereby,--and~-if--served-by-a-replacemento-ff-it 

appears--to--the--;ud9e--thet--the--water--eomm±se±ofter--has 

wili~aiiy--£a~~ed-to-per£orm-h~s-datiesr-he-Mey-be-pr6eeeded 

a~atnst--the--water--eommissioner--may--be--proseettted---for 

-10- HB 463 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0463/03 

eon~emp~-o£-ee~rtT-as-prowi~ed-in-eentem~t-eases.--~he-judge 

sftait--make--such-an-erder-as-te-fer-the-paymen~-o£-eests-or 

the-hear±n~-as-appears--te--him--to--be--that--is--just--and 

~operou. 

Sect.feA-8.---5-e-et-l-oft..- -&5--S---3-&2-,--Melt,- -_i-s.- -asfte'ttde-d t-o -re-a-d:-

485-5-39io--Maintenanee--o£--head9ates--and---measur±n9 

deviees.---±!1--Ali--persons-using-water-under-a-deeree-frem 

any-stream-or-ditch-whereon-where-a-water-eomm±ssiener--vith 

authority--to--admeasure--and--d±stribute-vater-±s-appointed 

she±l-be-are-required-to--ftave--su±table--headgates--at--the 

point--where±n--a--vhere--the--d±tch--taps-a-stream~-and-~he 

persons-ehal!-al~o,-at-some-sttitab%e-p%aee-on-the-d~teh--snd 

as--near-the-head-thereo£-as-praet~eable,-plaee-and-maintain 

a-proper-measuring-bex,-weiry-er--e~her--applianee--£or--~he 

mea~ttrement--e£--to--measure--the-waters-f~ew±nq-in-sueh-the 

ftiteh.-fn-ease-any-person-or-persons-sha!i-£ai%-to-p%aee--or 

mafntain--s-proper-measuring-appi±anee,-it-s~ail-be-the-d~ty 

ef-stteh-the-water--eommissioner--~--not--to--appertion--er 

e±stribute-any-water-throttgh-said-the-diteho 

1!1--~he---~---eommissioner---must--with--attthority--to 

admeasure-and-distribute-water-shall-notify--a%1--interested 

parties--interested--by--registered--or-certified-mail-er-in 

person-l-week-be£ore-makinq-the-anntta%-repair-or-eleanin~-of 

any--etream--or--diteh--er--pertorming--neeessary--labor--or 

expenses--to--diYert--water--to--any-diteho-~he-sendinq-o£-a 
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regis~ereft-er-eertified-le~~er-to-tfte-%a~t-knovft-peat-effiee 

aftdrees-ef-any-s~eh-in~erested-party-will-be-is-prima--£aeie 

ev*deftee--of-the-faet-that-he-was-dHly-noti£ied.-Any-work-ift 

the-way-of-repairing-to-repair-a-ditch-made-neeessa~y-by-any 

emergeney-may-~e-done-withoH~-sHch-not±ee-when-±n;Hry--weHld 

res~%t-frem-delay.u 

NEW SECTION. SECTION 1. APPOINTMENT OF WATER 

MEDIATORS -- DUTIES. (1) THE JUDGE OF THE DISTRICT COURT MAY 

APPOINT A WATER MEDIATOR TO MEDIATE A WATER CONTROVERSY IN A 

NONDECREED BASIN UNDER THE FOLLOWING CIRCUMSTANCES: 

(A) UPON REQUEST OF THE GOVERNOR; 

(B) UPON PETITION BY AT LEAST 15% OF THE OWNERS OF 

WATER RIGHTS IN A NONDECREED BASIN; OR 

(C) UPON PETITION BY A STATE AGENCY WITH WATER-RELATED 

INTERESTS. 

(2) A WATER MEDIATOR APPOINTED UNDER THIS SECTION MAY: 

(A) DISCUSS PROPOSED SOLUTIONS TO A WATER CONTROVERSY 

WITH AFFECTED WATER RIGHT HOLDERS; 

(B) REVIEW OPTIONS RELATED TO SCHEDULING AND 

COORDINATING WATER USE WITH AFFECTED WATER RIGHT HOLDERS; 

fBt(C) DISCUSS WATER USE AND WATER NEEDS WITH PERSONS 

AND ENTITIES AFFECTED BY THE EXISTING WATER USE; 

tet(D) MEET WITH PRINCIPAL PARTIES TO MEDIATE 

DIFFERENCES OVER THE USE OF WATER; AND 

tBt(E) HO!,D PUBLIC MEETINGS AND CONFERENCES TO DISCUSS 
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AND NEGOTIATE POTENTIAL SOLUTIONS TO CONTROVERS!ES OVER USE 

OF WATER. 

(3} IF THE GOVERNOR REQUESTS OR A STATE AGENCY 

PETITIONS FOR A WATER MEDIATOR, THE_G~VERNOR OR AGENCY SHALL 

PAY ALL OR A MAJORITY OF 'rHE COSTS OF THE WATER MEDIATOR, AS 

DETERMINED EQUITABLE BY THE DISTRICT COURT HAVING 

JURISDICTION. 

(4} THE GOVERNOR MAY USE FUNDS APPROPRIATED UNDER 

10-3-312 TO PAY THE COSTS OF A WATER MEDIATOR. 

(5} NOTHING IN THIS SECTION ALLOWS A WATER MEOIATOR TO 

REQUIRE ANY VALID WATER RIGHT HOLDER TO COMPROMISE OR REDUCE 

ANY OF HIS EXISTING WATER RIGHTS. 

NEW SECTION. Section 2. Water commissioner AND 

MEDIATOR education. The department of natural resources and 

conservation, in cooperation with the Montana supreme court, 

the Montana water courts, the district courts of Montana, 

the Montana university system, and other appropriate state 

and federal agencies, shall develop an educational program 

for water commissioners AND MEDIATORS that includes: 

( l) an annual seminar on commissioner AND'" MEDIATOR 

duties, mediation techniques, and water measuring 

techniques; 

(2) preparation and, as necessary, revision of a water 

commissioner AND MEDIATOR manual; and 

(3) an outreach program that identifies persons who 
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might serve as water commissioners OR MEDIATORS. 

NEW SECTION, Section 3. Appropriation. ( l} ~NO--hs­

a~p~o~~i8ted-$597999--£rom--tfte--water--deveiopment--~peeial 

revenue--aeeount--te-t~e-a~partment-o~-nfttrt~ai-~eso~~ees-and 

een~e~vation-fo~-the-biennittm-ending-drtne-39,-%99~7--to--pay 

wate~-eommi~~ioner-Eee~-end-eosts~ 

t~7 There is appropriated $10,000 from the water 

development special revenue account to the department of 

natural resources and conservation for the biennium ending 

June 30, 1991, to prepare and offer an educational program 

for water commissioners AND MEDIATORS. 

t3t~ If £undin9 $10,000 is not available from the 

wat.er development special revenue account for the activities 

funded in subsection (1) or-t%t, there is appropriated from 

the renewable resources development account any-remainin9 

money-neeessary-to-pro~ide-eomp~eee--£~ftdin9 AN AMOUNT OF 

MONEY EQUAL TO THE DIFFERENCE BETWEEN SlO,OOO AND THE MONEY 

RECEIVED BY THE DEPARTMENT FROM THE WATER DEVELOPMENT 

SPECIAL REVENUE.ACCOUNT UNDER SUBSECTION (1). 

NEW SSCTION. Section 4. Codification instruction .. -----
tSeetien-91-~~ [SECTIONS l AND 2] ARE intended to be 

codified as an integral part of Title 85, chapter 5, part 1, 

and the provisions of Title 85, chapter 5, part 1, apply to 

tseetien-91 [SECTIONS l ANO 2]. 

NEW SECTION. Section 5. Saving clause. [This act I 
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1 does not affect rights and duties that matured, penalties 

2 that were incurred, or proceedings that were begun before 

3 (the effective date of this act]. 

4 NEW SECTION. Section 6. Severability. If a part of 

5 [this act] is invalid, all valid parts that are severable 

6 from the invalid part remain in effect. If a part of [this 

7 act] is invalid in one or more of its applications, the part 

8 remains in effect in all valid applications that are 

9 severable from the invalid applicatio-ns. 

10 NEW SECTION, Section 7. Effective date. [This act] is 

11 effective on passage and approval. 

-End-
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HOUSE BILL NO. 463 

INTRODUCED BY THOFT, HARPER, HANNAH, GRADY, YELLOWTAIL, 

ABRAMS, DEVLIN, WALKER, O'KEEFE, RANEY, SEVERSON 

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING A DISTRICT 

COURT TO APPOINT A WATER H9MMISSi9NBR MEDIATOR TO MEDIATE A 

WATER CONTROVERSY IN A BBHRBBB-BR NONDECREED BASIN; BNABbfNG 

~HB-89VBRN9R-~9-APPb¥-~9-~HH-BfS~Ri€~-H9~R~-P9R--APP9fN~MBN~ 

9P--A--WA~HR--€9MMfS9fBNBR:--Abb9WfN6--~HB-BfS~Rf€~-eeaR~-~9 

ASSB95-RHA59NABbB-PHHS--PBR--A--WA~BR--H9MMfSSf9NBR;--MARIN6 

~HHR--RBVfSI9NS--~9--~HH-WA~ER-e9MMlSSf9NHR-bAWS-~9-€bARfP¥ 

~HBM-ANB--~--BfS~fNGHlSH--~HB--MHBfA~fBN--ANB--BfS~RfBB~f9N 

AB~H9Rf~¥--~HA~--MA¥--BB--8fVHN--~9--A--WA~ER--eeMMI55f9NHR; 

ESTABLISHING AN EDUCATIONAL PROGRAM FOR WATER COMMISSIONERS 

AND MEDIATORS; PR9VfBfNG-AN-APPR9PRfA~f9N; AMENBIN6-SE€~fBN5 

85-5-i8iT--85-5-i9~T-85-5-i95T-85-5-i98,-95-S-~9iT-85-5-~96T 

85-5-39i,-ANB-85-5-39~,--M€A; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Sect-ieA--1 7 --sec-t-~- -&5-5-a r .- -MC-Jir .--;,.-am" rtdM -t-o- -,..,.ad-~ 

•ss-S-i&l.--Appo~ntment-or--water--eommi8sio~ers.---tzt 

Whenever--the--rights--of--per~ons--to-~~e-the-waters-of-any 

stream,-diteh-or-extension-o!--ditch,--watereo~rse,--aprin9t 

iake,--reservoir7 --or--other--souree--of--supp%y--have--been 

~ •• , .......... < ....... 
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determined-by-a-deeree-of-a-eodrt-of-eom~etent-j~r~sdietion, 

it-sha%%-be-the-duty-of-the--judqe--of--the--d~~t~iet--ee~r~ 

hav~n9--;~risdietion--of--the--~ttbjeet--matte~-~,-~pen-~fte 

epplieat±en-of-~-~~e-owne~~-o£-8t-lea~t-~5%--oe--the--wa~er 

riqht~--effeeted--by--the--deeree,--in--the--exe~e~se-o£-hts 

di~eretion,-to-appoint-one-er-more-water-eommissioner~.--~he 

eommisstener~--shall-h8ve-jttdge-may-give-the-eemmi~sioner-er 

eommissioners-att~hority-to-~ediate-8mon9-parties-to:~--water 

eontrover~y--or--to--admea~tlre-and-di~tribute-to-the-part±es 

owninq-water-ri9hts-in-the-sottree-af£eeted-by-the-deeree-the 

waters-to-whieh-they-are-entitled 1 -aeeorrltn9--to--thetr--~ 

ri9hts--as--£ixed--by-the-deeree-and-by-any-eerti£ieates-and 

permite--issued--ttnder--e~apte~--~--o£--thts-·--tit%eo---When 

petitioners--make--proper--showin9-thet-they-are-not-eble-to 

obtain-the-app%ieation-o£-~h~-ewners-of-at-iea~t-l5%-oE--the 

water--r±~hts--affeeted--and--they--are-tlnBble-eo-obtain-the 

weter-to-whieh-they-8re-entitiedy-the-jttdge-e£-th~--distriet 

eottrt--havin9-;ttr±sdietion-may7 -in-hi~-o±~eret±on,-appoint-a 

water-eomaissionero 

t%t--When-the-existing-ri9hts-ef-all-approprtators-from 

a-~o~ree-or-±n-an-area--have--been--determined--in--a--£ina~ 

deeree--tsstted--~nder--ehapter-~-of-thi~-titie 7 -the-jttdge-or 

the-distriet-eottrt-~hail-upon-appiieation-by-the-governor-or 

the-department-of-nat~ral-resotlree~-and-eon~ervation-appoint 

a--vater--eommissionero--~he--jttdge_--may--give---the---water 
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eommissioner--shall ett~~ority-to-mediate-a-wat~r-eo~troversy 

or-to-distribute-to-the-eppropr±ators,-from-the-~ouree-or-in 

the-ereaT-the-water-to-whieh-they-ere-efttitiedo 

t3t--~he-go~er~or,-the-depertment-oE-nataral--resottrees 

and--eon~er~ationL--or--any--person-or-eorporation-operating 

under-eontreet-with-the-departmentL-or-any--other--owner--o£ 

stored-watera-may-petition-the-eourt-to-have-sueh-the-~tored 

waters--distribttted--by-the-water-eommissioners-appointed-by 

said-the-eourt•-~he-eourt-may-thereupon-then-make--an--order 

requiring-the-eommissioner-or-eommissioners-appointed-by-th~ 

eotlrt--to-distribute-such-the-stor~d-wet~r-whe~-and-as-±t-is 

released-to-weter-asers-persofts-entitled-to-the-~se--thereo£ 

the-we:ter; 

t4t--tat-~n --addition---to--authority--pro~ided--~~der 

sabseetions-tlt-thro~gh-t3tT-the-;ttdge-of-the-distriet-eoart 

may--appoint--e--weter--eommiss±oner--to--med±ete--a---water 

eont~o~ersr-~nder-the-£ol±oving-eirettmstanee~~ 

tit--ttpon-request-o£-the-governor~ 

tiit-apon--petition--by--e:t--ieast--5%-of-the-ow"ers-of 

weter-rights-in-a-nondeereed-basin7-or 

tiiit-apon---petition---by---a---state---ageftey----with, 

-we:ter-rel-e:te·d-interestso 

tbt--A---we:ter---eommissioner---a2~ointed---under--this 

sttb!leetion-may-:-

tit diseass-proposed soltttions-to-a-we:~~r~-eontroversy 
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with-a££eeted-water-right-holder~; 

tiit-disettss-water-ttse-and-water-needs-with-persons-and 

entities-a££eeted-by-the-e~isting-water-tt~e; 

ti~~}-meet----with---~r~neipai---partie~---~o---mediate 

d~fferenee~-over-the-tt~e-o£-water;-and 

tivt-ho~d-p~b~ie-meetings-and--eon£erenee~--te--disett~s 

and--negotiate-potentiai-eo±~tion~-to-eontrover~ies-over-ttse 

oE-w,atef'T 

~--At-the-time-o£-the-appointment--of--stleh--~--water 

eommissioner--or-eommissionersr-the-distriet-eo~rt-shall-fix 

their--compensation,--and--the--owner~--and--~sers--of---the 

d±stribttted--waters,--±ne±ttdin9--permittees--and-eerti~ieate 

ho±dersT-sha~l-pay-their-preportio~ate--share--of--~~eh--the 

Eees--and--eompensationo---1£--the--appointment-ben~fits-the 

state,-the-distriet-eottrt-may-also-as~e~~-~ea~onabie-fees-to 

the-department-of-ne:t~ral-resottrees-and-eonservation~--~f--a 

state--ageney-pet it ions-for -a --we:te r -eom.m t ss :i:ot::1~.r 7- the-agency 

shall-pay-all-or--a--majority--of--the--eost--of--the--water 

eoiMI.i s s i oner 7-as-deter m i rted- eqtt it a b ~e-by-the _-dis t r i e t-eott r to 

tStfii--Hpon--the-appi~eat~on-of-the-boa•d-or-boa•de-of 

ene-er-more-irri~ation-distriets--entitled--to--the--ttse--ef 

vater--stored--in--a-reservoir-whieh-that-is-tttrned-into-the 

nat~ral-chanftel-o£-any-stream-and-withdrawn-o~-diverted-at-a 

point-downstream-for-be~ef±e±al-~ser-the-distriet--eottrt--of 

the-;~dicial-distriet-wherein-wkere-the-m~~t-irrig~ble-aeres 
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of-th@-~r~i~ation-distriet-or-dietrie~s-are-sitnated-Xoeate~ 

may--appoint-a-water-eommissioner-to-eqttit~b;y-admeestlre-and 

distribttte-s~e~-the-stored--water--to--said--the--irrigation 

distriet--or--distriets--£rom-the-channel-of-the-stream-into 

whieh-it-has-been-tttrnedo--A--eommiesiener--appeinted--ttnder 

this-stt~seetion-has-the-powers-o£-any-eommissioner-appointed 

ttnder--this--ehapter,--limited--on~y-by-the-pttrposes-of-this 

Sttbseeti~n.--His-eompensation-is-set-by-the-appointin9-jttdge 

and-paid-by-eaeh-d~striet-and-other-ttsers--o~--stored--water 

arreeted--by--the-admeasarement-and-distribtltion-of-stteh-~he 

~tered-water.-in-a%±-ether-matters-the--pro~is~on~--o~--thi~ 

ehapter--app~y--so--!!-iong-as-they-8re-eoneietent-with-this 

Sttbseetion-.u 

Seot-ieR-2.- -seet-i<nt -&rrM?-r -MC.,.,_r _,_,_-amended -t<>-- -,.a.3-~ 

•as-s-±ei.--Appointment--of--ehief--eommissioner-.--When 

the-;ttOge-of-the-dietriet-eotlrt-shaXX-eppoint--appeint~--two 

or--more--eommissioners-to-mediate-a-water-eontrower~y-or-to 

admeasure--and--distribute--the--waters--mentioned--in---the 

preeedin9-seetion-85-5-±9±T-he-m8y-8ppoint-one-o£-them-ehie£ 

eemmis~ioner--end--empower--him--to--exereise--direetion-and 

eontroi-o~er-the-other-or-others-in-the-diseharge--of--their 

dtlties.--~he--jttdge--may--depose--the--one--appointed--ehie£ 

eo~is~ioner-from-that-position-and-appoint-another--in--hie 

stead--whenever--to--replaee--him-if-it-appears-to-the-jttdge 

that-better-eerviee-m8y-be-g±ven-~he-wate~-u~er~--by--ma~±ng 
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the-ehange-.u 

Seot-ien-3.---5<=t:-Nrt--8-'T-'T-Hl-'7r-MC.,.,_,.-~-~~-~-,.,.4d~ 

uas~S-l6S-.--Pewer-and-dttty-to-di~tribttte--wat~r-.---8pon 

the--issna~ee--oE--stteh--a--conrt--order--q~~n~ing--a--water 

eonun ~ssioner-or-wa te r -eonun-t !I~ -toner~-attt hor ±ty =._to- -d"t~!__r ibtt te 

water,--the--water--eommissioner-or-eommiss±on~t"~-shdll-h8¥e 

atttnority-and-it--is--hereby--made--his--or--their--dttty--te 

admeasare--and-distribttte-to-the-~sers-thereoE-of-the-water 7 

as-the±r-±nterests-may-appear-an~-be--reqa±red,--the--stored 

and--sttpp~ementai--waters--stored--and--as--relea~~d--by-the 

department--of--natttral--resoarees--and--eo~~e~vatto~--ander 

provisions--o£--chapter-1-or-this-titler-to-be-di~erte~-±nto 

and-thrott~h-~a±d-the-etreams,-d±teh-or-extension--of--O:teh7 

watereott r se 1 --spr i: ng 1-- l:alte; --reservoir 1 ---or-other -sott ree-o£ 

sappiy-in-the-~ame-manner--and--nnder--the--same--rtttes--and 

proeedttres--as--deereed--water--r±9hts--are--admea~ttred--and 

distribttted.-Stteh-~he-water--eommiss±oner--or--eommis~~onere 

a~d-~~e-owne~s-a~d-tt~ere-of-~~eh-the-~to~ed-a~d-stipplement8l 

waeer~--ehall--be--are--bo~nd--by--and--be--subjeet--to--the 

provi3ions-o£-thi~-ehapter~-snd-all-aet~-omen0~to~y--thereof 

artd---sttpplementsl--thereto;--provided,--tnat--Howeve~--the 

admeastt~ements-and--distribtte±on--o£--~tteh--the--stored--and 

eupplemental--water~--3ha~i-in-n6-way-~~e~-inte~fere-with 

dee~eed-wster-~ights-.-The-purpose-o£-part~-l--th~eHgh--3--o£ 

thi~--ehs~ter--±s--to--p~ovide--a--ttnife~m 1 --eqHitable 7 --and 
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eeonomieal--distribu~ion---o£---adjudieated,---stored7---and 

suppiementai-watersou 

SectieR-4.--~~ --&5--5-.Ht&r-Me-Ar-~ -..,...!>ded- -to- -...,.ad,,. 
uas-5-l&&o--Autfte~ity--and--arre~t--powero----Por---tfte 

p~rpeses-oE-earryin9-out-the-pro¥isiens-oE-parts-l-throu9h-3 

e£--this--ehapter,--each-commis~iener-appointed-by-the-eourt 

shall-have--pttrsuant--to--sabseetions--tlt--thro~qh--t3t--of 

tseetion--ll--•ay--be--given-acthority-by-the-eottrt-to-enter 

cpon--any--d±tehr--eana%~--aqcedaet,--or--other--socree--£or 

eonveyin~--the--waters--affeeted-by-the-deeree-and-to-visit, 

inspeet,--and--adjast--all--headgates--or--other--means---o£ 

distrib~tiftg--the--waters--aftd-shall-have-the-~eme-~owers-as 

may-be-giveft-the-~eme-a~thority-as-a-sheri£r-or-eoftsteble-to 

arrest-afty-eftd--all--~rsons--persoft--iftterrering--vith--the 

distribntion--made--by--himT--the--water-commiss±oner 7 -to-be 

dealt-w~th-aecordin9-to-1awou 

SectieR-5...-~t:-~-&5--5-~l-r -MeA,- -i-s- -amended --to---.-ead:­

ua5-5-i9lo--B±strib~tion-o£-water-and-related-expenseso 

Bvery--~--water--commissioner--appointed-by-the-;udge-o£-the 

di~triet-eo~rt-for-that-pttrpose-shaii-have-the--p~rsttant--to 

snbseetions--tit--throngh--t3t--e~--tseetion-%1-may-be-given 

authority-by-the-jttdge-of-the-distriet--eourt--to--admeasttre 

and--distribttte--to--the--parties-interested,-ttnder-stteh-the 

deeree,-permit,-or-eertifieate7 -the-water-to-whieh-those-vho 

are-the-parties-to-the-decree-or--holders--of--a--permit--or 
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eertifieate,--or--privy--thereto,-are-entitied,-aecording-to 

their-prior~ty-e~-~stabii~hed--by--tne--dee~ee,--pe~m±tr--or 

ee~t~fiea~e~--The--water--eommisSione~r--in-eese-the-pa~~~es 

fail-or-re£~se-to-do-eo1 -may-inen~-neees~a~y-expe~se~-in-the 

making-of-Meadgates-or-dams--rer--the--dt~tribntie~--of--~he 

wete~~--if-the-pert±e~-ref~se-to-~ndettake~tMe~e-ta~~~.-Sueh 

expense-shall-The-expenses-m~st-be-essessed-again~t-and-pai~ 

by-the-~arty-or-pa~ties-fer-whom-stteh-the--services--in--the 

repair-er-the-diteh-or-ditehes-and-the-making-of-any-dams-or 

headgates--were--necessaryo--ln--the--diseretton--of-the-~he 

eottrtr-stteh--eosts--or--may--also--assess--expen~e~--may--be 

essessed--ega±nst--the-land-npon-whieh-or-for-the-benefit-of 

whieh-~tteh-expense-had-been-the-expenses-wer~-inetlrredo" 

Sec~ien-~- -5eet:-~-8-5---S-1%r-Me-Ar-~-ame- -~--l'e"ad:­

~85-5-ie6.--Effeet--of--order--fixin~--feeso--A£ter-the 

erde~-of-the-~-eo~rt-order-fixiftg-the-£ees-and--eempensatio" 

and--expenses--of--the-water-eommissioner-is-£inal,-it-shall 

have-has-all-the-foree-and-effeet-o£-a-jttdgment--as--against 

the-person,-persons,-or-agertey-£or-whom-~he:medtation-eEEort 

wa~--ttndert8~eft--or-to-whom-th~-weter-wa~-admea~~red-and-£or 

whoee-benef±t-it-was--ttsedo--When--s~eh--~xpense--the--£ee~, 

eompenset~on7---end---expenses---of---the---eomm+ss~oner--or 

com.miss:i-on~r s-he:s-have-been-a~sessed-a9tt in~ t ---the- -lsnd-- for 

whieh--su~h-the-serviee-of-the-eommtssion~r-or-comm+ssione~s 

has-been-r~nd~r~d7-tt-shali-th~y-e~nstitut~-a--i±en--againet 
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said-t~e-%aftdo-Exee~tioft-may-tss~e-~poft-the-order,-a~-~poft-a 

;~dgmen~,--by--direetion--of--the--eourt--or--;~dge-~poft-the 

applieatioft-oE-any--inte~ested--per~on--interested--thereTno 

T~e---water--comm±~~ioner,--at--h±~--di~~retion--if--he--has 

a~tho~ity-to--admeas~re--or--distribute--water--pursuant--to 

85-S-rer,-may-withhord-f~rther-admeasurement-or-di~tribueion 

of-water-to-any-person-otherwise-entitied-thereto-until-sueh 

the--person--shali-have-has-paid-ali-£ees,-eompensat±on,-and 

expenees-of-sueh-the-water-eomMissioner-or-eomm±ssiofters--so 

as--£ixed--by--the-eourt-and-apport±oned-a~d-ehar9ed-to-stteh 

tne-person~-and-i±kew~ee-~he-eomm~eeioner-may-~lso--wi~hhoid 

the--admeas~rement--end--dis~r±~tttion-o£-water-from-any-land 

against-whieh-~here-ex±ets-any-stteh--~--iien--ae--aforesaid, 

ttn~i%--stteh--the-lie~-shall-have-has-been-£~ily-dfschar9ed.• 

Sec-t-ieR-7~--seet-i-<>n- -&5-5-J&rr-MC-Ar-ho- ~-to--~~ 

•es-s-3e~.--eomplaint--by--dissatiefied--ttser•---tlt--A 

person-own~n9-or-using-any-o£-the-waters-o£--the--stream--or 

d~teh-or-extensien-o£-the-diteh-who-is-dissatief±ed-with-the 

aeti~±ties--of--a--water--eommissioner-or-with-the-method-of 

distribution-of-the-waters-of-the-stream--or--di~eh--by--the 

water--eommissioner-or-water-eommissioners-and-who-ela±ms-to 

be-en~itled-to-more-water-than-he-±s-reeeivin9-0r-to-a-r~9ht 

pr ±or-to- that -allowed-hi-m-·by-the-water-eommi s s ±oner -or -water 

eommissioners-may-£±le-his-wr~tten-eompla±nt,-dttly-veri£±ed, 

settin9-£orth-the-£acts-o£-the-clai~·---Thereupon--the--Bpon 
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reee iv~l'!:g- -a- -eompiairtt r-.:.! he- jttd.9e- !!lheit-£" i x- e-t ime- £or- the 

hee~in~-oE-stteh-pet±t~ort-~com2!ei~t-and-shHl~-d~reet-tha~ 

~tteh-rtetiee-be--9ivert--to--t"e--partie~--±nr~re~ted--±n--the 

hearing--a~-the-;~dge-eo~sider~-neee~sery~-At-the-t±me-f~xed 

£or-the-hearingr-the-;ttdge-m~~t-~hell-hea~-end--exd~ine--the 

eompie:il'\al'\t--and --other--parties-as-may -a£"pea r ·- to-!!lt~ppor t-or 

resi~t-st:leh-the-elaim-and-exam~ne-the-water-e~mmisstoner--or 

water---eommissioners---and--w±tnesse~--es--to--the--ehar9es 

eon~ained-±n-the-eompleint~ 

tit--Bpon-the-d.eterminetion-of-After-the--hedring 7 --the 

j~dge--shall--make-stleh-f±ndin9!!1-and-isstte-a-jtt~t~and-proper 

order-as-he-eonsiders-jttst-end-proper~-%f-~t-eppears-to--the 

;ttdge--~hat--the--water--eommiss±oner-or-water-eommi~~~oners 

have-aeted-~mproperly-or-have-not-properly--distribtlted--the 

water--eeeording--to-the-provision~-of-the-deeree7 -the-j~dge 

sha% l:- -g ± "'e --the-- -di: r-ect ion-_-- the~ ---:-rnay-:-= i:ne l tt~e.- --pr-op!!!! r 

iftstr-~etiens-£o~-s~eh-d±~tribtttiono 

!ii--The--;~d9e--may--reme~e-any-weter-ecmmi~s±oner-and 

appoint -some-othet"-another -per~on-i n-h± s --stead--!__o-_- replace 

the--eomm±s~ioner--if-he-eon~iders-that-the-interests-of-the 

parties-in-the-waters-ment±oned-±n-the-deeree-will--be--best 

Stlbserved--ther-eby,--and--±E--~erved-by-e-repl:aeemento-ff-i~ 

appear~--to--the--jttdge--that--the--water--eommi~~iener---has 

wil±£ttll:y--£ail:ed-to-~er£orm-hi~-dtt~ies,-he-rnay-be-proeeeded 

a9a~nst--the--water--eom~i~sione~~~~~~-EE~~~~~~~---Eor-
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eonteapt-of-eo~rtT-as-prow~ded-in-eontemp~-easeso--The-;~d9e 

shal%--make--sueh-~-order-as-to-for-the-payment-of-eosts-of 

tfte-hearing-as-appears--to--him--to--be--that--is--;tt~t--and 

preperou. 

SectteA-8.--5<=~"----&5-5-le-2-r-Meltr-~---to--re-ad:c­

MQS-5-3&io--Maintenance--of--head~ate~--a~d---mea~ttring 

deviee~.---f!1--A%%--persons-ttsing-vater-ttnder-a-deeree-£rom 

any-etream-er-d~teh-whereon-where-a-water-commissioner--with 

a~thority--to--admeasure--and--distribute-water-is-appointed 

shai%-be-~-reqttired-to--have--soitabie--head9ates--at--the 

peint--wherein--a--where--the--diteh--taps-a-stream~-and-The 

persons-sha%1-also,-at-some-s~i~ab~e-piaee-eft-the-diteh--and 

as--ftea~-the-head-thereo£-as-pract~eaele7-plaee-and-mainta~n 

a-preper-measttring-bexT-we±r,-or--other--applianee--for--the 

measttrement--e£--to--meas~re--the-waters-flowing-in-stteh-the 

diteh.-fn-ease-any-perso~-or-persons-shall-£a~l-to-piaee--or 

mai~tain--a-proper-measttring-app~tenee,-it-shall-be-the-duty 

ef-saeh-the-water--eemmissioner--~--net--to--apportion--or 

dtetribate-any-water-throttgh-said-the-diteho 

t!t--~he---~---eommissioner---m~st--vith--attth6rity--to 

admeasure-and-distribate-water-shail-neti£y--ail--intereeted 

parties--interested--by--regietered--or-eerti£ied-ma±l-or-in 

person-%-week-befere-aaking-the-ennaai-repair-er-eleaning-of 

any--stream--er--diteh--or--per£ormiftg--fteeessary--iabor--or 

eKpenses--to--divert--water--to--any~d~teh~-The-sendin9-o£-a 
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registered-or-eer~ified-ietter-to-the,-ia~t-k~own-po~t-offiee 

address-o£-any-sueh-interesteC-pGrty-wi~~-b~-i~-prima--tae~e 

evidenee--o£-the-faet-that-he-was-dttly-noti£ied7-A~y-wor~-i~ 

the-vay-of-repeir~~9-to-repair-a-d~teh-made-neee~sa~y-by-any 

emer9eney-may-ee-do~e-withotlt-such-not±ee-w~en-iHjtlry--wo~ld 

result-from-delay.u 

NEW SECTION. SECTION 1. APPOINTMENT OF WATER 

MEDIATORS -- DUTIES. (l) THE JUDGE OF THE DI~TRICT COURT MAY 

APPOINT A WATER MEDIATOR TO MEDIATE A WATER CONTROVERSY IN A 

NONDECREED BASIN UNDER THE FOLLOWING CIRCUMSTANCES: 

(A) UPON REQUEST OF THE GOVERNOR; OR 

(B) UPON PETITION BY AT LEAST 15% OF THE ,OWNERS OF 

WATER RIGHTS IN A NONDECREED BASINt-BR 

t€t--HP9H-PETITI9N-BY-A-STATE-A6EHE¥-WfTH-WATRR-REbATBB 

INTERESTS. 

(2) A WATER MEDIATOR APPOINTED UNDER THIS SECTION MAY: 

(A) DISCUSS PROPOSED SOLUTIONS TO A WATER CO~TROVERSY 

WITH AFFECTED WATER RIGHT HOLDERS; 

(B) REVIEW OPTIONS RELATED TO SCHEDULING AND 

COORDINATING WATER USE WITH AFFECTED WATER ~I_GHT HOLD~~S; 

tBt(C) DISCUSS WATER USE AND WATER NEEYS WITH PERSONS 

AND ENTITIES AFFECTED BY THE EXISTING WATER _USE:_; 

t€7[ D) MEET WITH PRINCIPAL PAl<'\'! ES TO MEDIATE 

DIFFERENCES OVER THE USE OF WATER; ~ND 

tBt(E) ,_ HOLD__PUB!.IC MEETINGS A'::'D_C<INITHI:~(:ES TO DISCUSS 
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AND NEGOTIATE POTENTIAL SOLUTIONS TO CONTROVERSIES OVER USE 

OF WATER. 

(3) IF THE GOVERNOR REQUESTS OR A STATE AGENCY 

PETITIONS FOR A WATER MEDIATOR, THE GOVERNOR OR AGENCY SHALL 

PAY ALL OR A MAJORITY OF THE COSTS OF THE WATER MEDIATOR, AS 

DETERMINED EQUITABLE BY THE DISTRICT COURT HAVING 

JURISDICTION. 

(4) THE GOVERNOR MAY USE FUNDS APPROPRIATED UNDER 

i0-3-31% 75-l-1101 TO PAY THE COSTS OF A WATER MEDIATOR. 

(5) NOTHING IN THIS SECTION ALLOWS A WATER MEDIATOR TO 

REQUIRE ANY VALID WATER RIGHT HOLDER TO COMPROMISE OR REDUCE 

ANY OF HIS EXISTING WATER RIGHTS. 

(6) IF AN APPROPRIATOR VOLUNTARILY CEASES TO USE ALL 

OR PART OF HIS APPROPRIATION RIGHT OR VOLUNTARILY CEASES TO 

USE HIS APPROPRIATION RIGHT ACCORDING TO ITS TERMS AND 

CONDITIONS AS A RESULT OF THE EFFORTS OF A MEDIATOR 

APPOINTED UNDER THIS SECTION, THE APPROPRIATOR MAY NOT BE 

CONSIDERED TO HAVE ABANDONED ALL OR ANY PORTION OF HIS 

APPROPRIATION RIGHT. 

NEW SECTION. Section 2. Water commissioner AND 

MEDIATOR education. The department of natural resources anQ 

conservation, in cooperation with the Montana supreme court, 

the Montana water courts, the district courts of Montana, 

the Montana university system, and other appropriate state 

and federal agencies, shall develop an educational program 

-13- HB 463 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0463/05 

for water commissioners AND MEDIATORS that includes: 

(1) an annual seminar on commissioner ~~Q ___ MEDIATOR 

duties, mediation techniques, and water measuring 

techniques; 

{2) preparation and, as necessary, revision of a water 

commissioner AND MEDIATOR manual: and 

{3) an outreach program that identifies persons who 

might serve as water commissioners OR M~D~~TO~~· 

NEW-SE€~t9H7--~ieA-37--~~~~s~~~~---rrr~~-~ 

appropriated -$59-,QQQ~-£ rem--the--wetet"--de'lfeiepr"~.en t-- speeie3:: 

revefttte--accottnt--to-tne-depa~~men~-of-natttrai-re~o~~ee~-aftd 

conservatioft-for-tne-~iennitlm-endin9-dttne-36;-l991 1 -to--pay 

wa~et"-comm±ssioner-fees-ond-eo~t~~ 

tit--~het"e--i~--appt'Opt'iated--$3::9;996--from--~he--water 

deve3::opmen~-special-reventte-aeeotlnt--to--~he-·-department--of 

"8ttlra±--resottrees--afte-eon~er'lfetion-for-the-bienn±tlm-endift~ 

dtlne-397-~99i;-to-pt"epare-and-offer-an--ed"e~tional--progr~m 

fer-watet'-commiss±oners ANB-MEBtATBRS~ 

t3t±El--lf--fttnd±ft~ $la,aee i~-not-a~at~able-from-the 

water-deve~opme"t-speeia±-reventte-aeeotlnt-£o~-~he-aetivities 

fttnded-±"-~ubseetion-tlt-o~-t~t,-~nere-is-ap~rep~~ated--from 

the--renewabie--re~o~ree~--developme"t-aeeo~nt-any-~emain±n9 

money-~eee~~ary-to-~~ovide-eomplete--£~n0in9 AN--AMOBN~--e~ 

M9NBY--EeiJAb-~9-~HE-9fPPERENEB-BE'I'WEEN->l8,888~AN8-'I'_fiE-M9NEY 

RE€1HIIE9--BY- -~HE--BEPAR'I'MEN~-- PR9M- -~HB- -WA~Ek:_::_!l_EOIIE b9PMEN'I' 

-14- HB 463 



HB 0463/05 

1 SQetA&-RlilYBN!:IB-... eeeeN'I'-!:INBBR-S!:IBSE€'l'feN-Ht• 

2 NEW St:CTIOII. Sec.tion 3. Codification instruction. 

3 fSeet>on-jt-is (SECTIONS l AND 2] ARE intended to be 

4 codified as an integral par-t of Title 85, chapter 5, part 1, 

5 and the provisions of Title 85, chapter 5, part 1, apply to 

6 fsect>eft-9t (SECTIONS 1 AND 2]. 

7 NEW St:CTION. Section 4. Saving clause. (This act] 

8 does not affect rights and duties that matured, penalties 

9 that were incurred, or proceedings that were begun before 

10 (the effective date of this act]. 

11 NEW SECTIOII. Section 5. Severability. If a part of 

12 [this act} is invalid, all valid parts that are severable 

13 from the invalid part remain in effect. If a part of {this 

14 

15 

16 

act] is invalid in one or more of its applications, the part 

remains in ~ffect in all valid applications that are 

severable from the invalid applications. 

17 NEW SECTION. Section 6. Effective date. (This act] is 

18 effective on passage and approval. 

-End-
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